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OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING 

March 13, 1987 

Fourth Floor Conference Room 
Executive Building 

811 s. W. Sixth Avenue 
Portland, Oregon 

AGENDA 

CONSENT ITEMS 

These routine items are usually acted on without public discussion. 
If any item is of special interest to the Commission or sufficient 
need for public comment is indicated, the Chairman may hold any item 
over for discussion. 

A. Minutes of January 23, 1987 EQC meeting. 

B. Monthly Activity Report for January 1987. 

C. Tax Credits. 

PUBLIC FORUM 

This is an opportunity for citizens to speak to the Commission on 
environmental issues and concerns not a part of this scheduled meeting. 
The Commission may discontinue this forum after a reasonable time if 
an exceptionally large number of speakers wish to appear. 

HEARING AUTHORIZATIONS 

D, Request for Authorization to Conduct a Public Hearing on Proposed 
Open Field Burning Rules, OAR 340-26-001 through 340-26-055 as 
a Revision to the State Implementation Plan. 
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F. Request for Authorization to Conduct a Public Hearing to Amend 
National Standards of Performance for New Stationary Sources of 
Air Pollution, OAR 340-25-505 through 340-25-553. 

G. Request for Authorization to Conduct a Public Hearing on Proposed 
Changes in i'•ir Contaminant Discharge Permit Fees and Other 
Requirements and to Amend the State Implementation Plan. 

H. Request for Authorization to Hold a Public Hearing on the 
·Construction Grants Management System and Priority List for l!'Y88. 

I. Request for Authorization to Hold a Public Hearing on Proposed 
Amendments to the Water Quality Program Permit Fee Rules and Fee 
Schedule {OAR 340-45-070.) 

J. Request for Authorization to Conduct a Public Hearing on Proposed 
Amendments to the Hazardous Waste Management Rules, 
OAR 340-100-105. 
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ACTION AND INFORMATION ITEMS 

Public hearings have previously been conducted on items marked by an 
asterisk (*). The Commission may, however, wish additional information 
on these items and accept comments from interested persons or call on 
interested persons to answer questions. This opportunity shall not 
replace comments at public hearings. Public testimony will be accepted 
on all other items. 

* K. Proposed Adoption of Amendments to OAR 340-60 and 340-61 to Require 
Annual Submittal of Recycling Reports, Amend List of Principal 
Recyclable Materials, and Change Telephone Number on Used Oil 
Recycling Signs. 

L. Proposed Adoption of Order Requiring the City of Portland to 
Provide the Opportunity to Recycle. 

M. Appeal of Air Contaminant Discharge Permit by Husky Industries 
(Royal Oak Enterprises, Inc.). 

N. Informational Report: Status of Ogden-Martin Systems of Marion, 
Inc. Resource Recovery Facility. 

o. Informational Report: Proposed Approach for Establishing Total 
Maximum Daily Loads (TMDLs) as a Management Tool on Water Quality 
Limited Segments of stream stretches. 

P. Issue Paper: Determination of Percent Allocable for Pollution 
Control Tax Credits. 

After the meeting is adjourned, the Commission members will tour the 
proposed landfill sites. 

Because of the uncertain length of time needed, the Commission may deal with any item 
at any time in the meeting except those set for a specific time. Anyone wishing to be 
heard on any item not having a set time should arrive at 9:00 am to avoid missing any 
item of interest. 

The Commission will have breakfast (7:30 a.m.) at the 
Avenue. Agenda items may be discussed at breakfast. 
the DEQ offices, 811 s. w. Sixth Avenue, Portland. 

Portland Inn, 1414 s. w. Sixth 
The Commission will lunch at 

The next Commission meeting will be April 17, 1987, in Portland. 

Copies of the staff reports on the agenda items are available by contacting the 
Director's Office of the Department of Environmental Quality, 811 S.W. Sixth Avenue, 
Portland, Oregon 97204, phone 229-5395, or toll-free 1-800-452-4011. Please specify 
the agenda item le~ter when requesting. 
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THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY 

MINUTES OF THE Ol'lE HUNDRED SEVENTY-EIGHTH MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

March 13, 1987 

On Friday, March 13, 1987, the one hundred seventy-eighth meeting of the 
Oregon Environmental Quality Commission convened in the fourth floor 
conference room of the Executive Building, 811 s. w. Sixth Avenue, in 
Portland, Oregon. Present were Commission Chairman James Petersen, Vice
Chairman Arno Denecke, and Commission members Mary Bishop, Wally Brill 
and Sonia Buist. Present on behalf of the Department were its Director, 
Fred Hansen, and several members of the Department staff. 

The staff reports presented at this meeting, which contain the Director's 
recommendations mentioned in these minutes, are on file in the Office of 
the Director of the Department of Environmental Quality, 811 S. W. Sixth 
Avenue, Portland, Oregon. Written information submitted at this meeting 
is hereby made a part of this record and is on file at the above address. 

BREAKFAST MEETING 

In addition to members of the Commission, legal counsel, and department 
staff, the breakfast meeting was attended by John Lang, David Gooley and 
Bob Reick of the City of Portland Bureau of Environmental Services. 

l. Field Burning Update 

Sean O'Connell, Manager of tne Field Burning Program, presented an overview 
of the field burning program. Sean discussed the goal of the research 
and development program: to develop reasonable and economically feasible 
alternatives to the annual practice of open field burning. Sean reviewed 
the research program including straw utilization for energy (bale burner) 
and animal feed (nutrient enhancement), alternative crops, green house 
research on alternative sanitation methods and health effects. He also 
reviewed the general factors which are considered in burning decisions. 
Burning techniques were also reviewed. He noted that tax credits are 
becoming more important as alternatives to open field burning are pursued. 
Sean identified stack burning and propane flaming as two issues where 
additional rules may be appropriate. He also indicated that it may be 
appropriate in the future to extend the Eugene area performance standard 
to other areas in the valley or to adjust acreage limits. 

2. City of Portland's Plan for a Safety Net 

John Lang introduced David Gooley and Bob Reick from his staff. Mr. 
Gooley reviewed the costs for a typical 70 by 100 foot lot as follows: 
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Assessment for public sewers 
Connection charge 
Private plumbing costs 

Total costs 

$3,150 
1,000 
1,500 

$5,650 

Mr. Gooley reviewed the deferral options available or planned. In 
financial hardship cases, the City plans to use the option of allowing 
the homeowner not to hook up to the sewer until the property sells, the 
system fails, or the year 2005, whichever occurs first. This will allow 
the private plumbing costs and connection charge to be deferred. 

The city must recover funds to pay for the public sewer in the street when 
construction occurs; therefore, the safety net focuses on a mechanism to 
cover the assessment cost until the property is sold. The city hired a 
consultant to evaluate other financial assistance programs and propose 
eligibility criteria. The proposed criteria focus on: 

l. Income: use two times the federal poverty level. 

2. Assets: exclude the home, furnishings, car and $20,000 
from the calculation of available assets. 

3. Household costs: a hardship would exist if household costs exceed 
30 percent of the income. 

The percent of the assessment that can be deferred will vary based on how 
combinations of the three criteria are applied. Application of the 
criteria would De to homeowners only. Others could appeal for 
consideration for hardship assistance on a case-by-case basis. 1. 

The city is proposing the state fund the safety net since: (l) an 
existing program already exists at the state level for senior citizens; 
(2) there are needs also in other areas like River Road/Santa Clara; and 
(3) the state has the money. 

The city estimates $900,000 would be needed for the 1987-1989 biennium 
based on the need to assist about 3,000 properties. They want to be ready 
to provide assistance to homeowners by July l, 1987. No decisions have 
been made about interest rates on the loan paying the property owners' 
assessment (the deferral). Legislation has been drafted and introduced 
that will create the state funded safety net program. Mr. Lang again 
stressed that an appeal process would be available to those outside the 
eligibility criteria. 

The Commission thanked Mr. Lang for the update. 

FORMAL MEETING 

AGENDA ITEM A: Minutes of the January 23, 1987, EQC Meeting 

It was MOVED by Commissioner Bishop and seconded by Commissioner 
Denecke to approve the minutes. The motion passed with Commissioner 
Brill abstaining since he did not attend the January 23 meeting. 
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AGENDA ITEM B: Monthly Activity Report for December 1986 and 
January 1987. 

Commissioner Denecke asked about the status of the Mcinnis litigation. 
Linda Zucker, Hearings Officer for the Department of Envirorunental Quality, 
responded that an agreement had initially been reached between the 
Department and Mcinnis to postpone the contested case until the conclusion 
of court proceedings. She indicated the Court of Appeals had ruled on 
procedural issues and returned the matter to the Circuit Court for further 
proceedings. The Circuit Court proceeding has not yet been tried. Ms. 
Zucker further indicated that although the Department had requested that 
the contested cases be set for hearing, she had decided to continue the 
delay until the cases could be fully defended. She was concerned that 
until the court cases were resolved, privileges against self-incrimination 
would deter a full presentation of the defenses. 

Michael Huston, Assistant Attorney General, noted that the Court of Appeals 
decision on the criminal part of the Circuit Court decision excludes rather 
significant evidence from the proceeding. Tte District Attorney must now 
decide the advisability of proceeding with the case in Circuit Court. 

It was MOVED by Commissioner Buist, seconded by commissioner Denecke and 
passed unanimously that the monthly activity report be approved. 

AGENDA ITEM C: Tax Credit Applications 

Commissioner Bishop asked about what happened to the tax credits for 
storage sheds when there was no longer a market for straw and straw is 
no longer stored. Director Hansen said tax credits were approved for 
the purpose stated on the application and continue in effect unless 
revoked for fraud or other reasons. Sean O'Connell, Manager, Field 
Burning Program, stated certificates can be revoked or delayed if the 
facility is not used for the certified pollution control purpose. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the following Director's Recommendation be 
approved. 

Director's Recommendation: 

It is recommended that the Commission take the following action: 

1. Issue tax credit certificates for pollution control facilities: 

DOY509.7 

Appl. 
No. 

T-1838 

Applicant 

Yaquina Sanitary, Inc. 

TC-2072 Hockett Farms, Inc. 
TC-2103 Golden Valley Farms 
Far West Fibers, Inc. 
Golden Valley Farms 

-3-

Facility 

Full-line recycling 
center 
Propane flamer 
Storage shed in Salem TC-2192 
Cardboard compactor TC-2233 
Storage shed in Brooks 



2. Revoke Pollution Control Facility Certificate No. 219 issued to 
Bauman Lumber Company and reissue to Willamette Industries. 

PUBLIC PORUM: 

Jean Meddaugh, Oregon Envirorunental council, submitted written testimony 
which is made a part of the record of this meeting. She stated the Oregon 
Environmental council is opposed to the Department of Environmental 
Quality's approval of an Air contaminant Discharge Permit for Entek in 
Lebanon. Ms. Meddaugh feels the citizens of Lebanon are concerned about 
the cancer exposure caused by TCE and in what they perceive as the 
Department's refusal to consider those concerns as part of the decision
making process. 

Commissioner Buist asked what kind of cancer TCE causes or increases the 
risk for. Ms. Meddaugh said TCE is known to cause liver tumors. 
Commissioner Buist indicated the NIOSH standard cited in Oregon 
Environmental Council's written testimony does not relate only to healthy 
young males but rather is for a working population. She suggested the 
figure cited on page two of the testimony be micrograms not milligrams. 

Steve South, Economic Development Director, City of Lebanon, on behalf 
of Mayor Ron Passmore, said issues about Entek are centered around 
hearings, health and environment. However, he felt letters from citizens 
of Lebanon were equally divided into three categories: opposed to the 
plant, in favor of the plant or wanted more information. Mr. South said 
he believed the Director acted appropriately in issuing Entek's Air 
Contaminant Discharge Permit. A copy of a petition generated by the 
community, not at the request of Entek or encouragement by the city, 
demonstrating Entek is welcome was shown to the Commission. He felt the 
concerns expressed about the plant represent the minority, and the 
environment is adequately protected by the Department and the process. 
Mr. south said Entek has a high level of concern for the environment and 
will install state-of-the-art equipment. 

Bob Howard, Entek, said he was proud to be part of the Lebanon community. 
He said TCE is not a waste product they want to get rid of from the 
manufacturing facility. TCE is a vital ingredient used over again and 
is not casually emitted into the atmosphere. TCE is very volatile like 
gasoline. Mr. Howard said their system for controlling air emissions 
is the best available technology. He further noted that 25 percent of 
the cost of the plant is for pollution control facilities. He said the 
equipment will use three activated carbon beds to capture vapors, and the 
building will be under negative pressure. Mr. Howard felt the Department 
held the public information meeting after the permit was granted to allow 
citizens to express additional concerns: however, nothing new was brought 
up during the 30-day public comment period or hearing. Mr. Howard 
submitted a fact sheet on Entek. 

Commissioner Buist asked if TCE would be emitted in pulses. Mr. Howard 
responded the TCE would be released in a uniform flow. Commissioner Buist 
asked what would be the distribution of TCE, (since TCE is volatile). 
Mr. Howard replied the stack will be 65 feet in height, and the emissions 
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will be discharged high into the atmosphere, rapidly dispersing away from 
the stack. 

Commissioner Buist asked Director Hansen and Lloyd Kostow of the Air 
Quality Division, about monitoring TCE emissions. Director Hansen replied 
that two different emissions, stack and fugitive, would be monitored. 
He said the fugitive emissions were of greater concern. Mr. Kostow said 
the Department requires that fugitive emissions be quantified. He said 
Entek will be required to estimate those losses, which is difficult for 
a new plant. Mr. Kostow said the Department used loss factors from a 
similar plant in Corvallis to determine the estimate. 

Commissioner Buist asked Mr. Kostow if there were plans for monitoring 
emissions. He indicated that stack monitoring and material balance 
calculation would be used to determine the losses. Mr. Kostow was asked 
if tne Department had an estimate of the population at risk from TCE 
emissions. He said the Department used modeling techniques to predict 
impacts at the company's property line and in the community. Emissions 
were found to be low at the property line and decreased rapidly from that 
point. Mr. Kostow was asked about the size gradient of the emissions. 
He responded the highest impact occurred at the property line, and modeling 
would not predict a zero gradient; however, the gradient did decrease 
rqpidly from the property line. 

Commissioner Buist asked if the company in Corvallis had TCE fugitives 
or stack emissions. Mr. Kostow replied the material produced at the 
Corvallis plant is similar. The plant uses TCE but the process 
equipment at the Corvallis site is older and configured differently. 
Commissioner Buist asked Mr. Howard if Entek was a national company and 
had experience with plants in other areas. Mr. Howard replied that 
Entek is an Oregon company. 

Commissioner Denecke asked about interior plant safety. Mr. Howard 
responded that fugitive emissions will escape within the plant, and TCE 
emissions would be greater inside the plant. He said the company developed 
a good sealing system to prevent material fr:om evaporating. Mr. Howard 
said only one building will be involved with TCE emissions, and the 
recovery equipment used should restrict vapor exposure to the workers. 
OSHA will be examining the plant and notifying the Department if they have 
any questions. 

Chairman Petersen asked about the 300 factor: cited in the staff report. 
Mr. Kostow explained this was a guideline from the State of New York used 
for toxic air pollutant analysis. Director Hansen indicated this factor 
is used by states who do have resources to conduct independent research. 

Commissioner Buist felt it would be 
monitor and track stack emissions. 
to study the health effects. 

worthwhile for the Department to 
She said it would be a good opportunity 

Commissioner Brill asked what happens to the saturated charcoal filters. 
Mr. Howard replied that steam is used to remove the TCE, the steam is 
condensed and then the water is sent through a distillation process. He 
said the water is recycled and the TCE is used again. 
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Chairman Petersen said he felt there were two issues: health and holding 
a public hearing. He said many people in the Lebanon area felt a hearing 
should have been held. Chairman Petersen indicated that when in doubt, (,, 
the Department should hold a hearing. 

AGENDA ITEM D: Request for authorization to Conduct a Public Hearing 
on Proposed Open Field Burning Rules, OAR 340-26-001 
Through 340-26-055, as a Revision to the Oregon State 
Implementation Plan. 

This items requests authorization to conduct a public hearing on proposed 
amendments to the open burning field burning rules. 

The proposed rule amendments would tighten restrictions on propane 
flaming. These restrictions are necessary due to the increased smoke 
problems that occur from propane flaming. Regulations on the burning of 
straw stacks are proposed in addition to other minor changes. Rule 
amendments will be submitted to the u. S. Environmental Protection Agency 
{EPA) as a State Implementation Plan {SIP) revision. The Department has 
met with the grass seed growers and believes most areas of controversy 
have been resolved. 

Director's Recommendation: 

Based on the Summation, the Director recommends the EQC authorize 
a hearing to consider public testimony on the proposed field burning 
rule changes and as a revision to the State Implementation Plan 
(SIP) • 

It was MOVED by Commissioner Denecke, seconded by commissioner Bishop and 
passed unanimously that the Director's Recommendation be approved. 

Chairman Petersen indicated this would be Sean O'Connell's last EQC meeting 
before leaving for California. Chairman Petersen said Sean, as Manager 
of the entire field burning program, has been responsible for the 
regulatory control of field burning as well as research and development. 
He continued that the statute Sean had been working under involved 
considerable pressures from all sides. Chairman Petersen said Sean's 
assignment was difficulti however, Sean had been successful because he 
was able to coordinate diverse interest groups involved in field burning. 
Those groups included the growers, Seed Council, public, fire departments, 
Air Quality Division, advisory committees and forestry. He said that Sean 
had made a valuable contribution to the Commission through his work on 
the smoke management plan and the visibility SIP. Chairman Petersen and 
all the Commissioners wished Sean good luck. 

Chairman Petersen noted that Agenda Item E on the printed agenda had been 
deleted. 

AGENDA ITEM F: Request for Authorization to Conduct a Public HearinQ to 
Amend National Standards of Performance for New Stationary 
Sources of Air Pollution OAR 340-25-505 to 553. 
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Oregon updates its rules concerning federal air emission standards each 
year in agreement with the u. S. Environmental Protection Agency {EPA). 
In the last year, EPA has promulgated four new emission standards and 
amended four others. Four of these standards were reconunended ,for hearing 
authorization. Four Hazardous Air Pollutant Standards were not recommended 
for hearing authorization since they are sources presently not located 
in Oregon. Additionally, there is no likelihood of those sources locating 
here in the future. 

The four sources not reconunended were: 

1. Vinyl chloride plants 
2. Arsenic used on glass plants 
3. Arsenic from copper smelters 
4. Arsenic production plants 

The New Source Performance Standards reconunended for hearing 
authorization are: 

1. Relaxed NOx standard for large utility boilers 
2. Standards for industrial/conunercial/institutional 

large boilers 
3. Changes to test methods for coil coaters 
4. Revised test methods {five) 

There are about 20 large boilers in the state that could be affected by 
these rules if a boiler is modified. There are no coil coaters in the 
state at this time. 

Director's Reconunendation: 

Based upon the Sununation, it is reconunended the Conunission 
authorize a public hearing to take testimony on the proposed 
amendments to OAR 340-25-505 to 34-025-553, rules on National 
Standards of Performance for New Stationary Sources. 

Chairman Petersen asked if the Department should add the standards into 
the rules even when there are no sources in those categories at present. 
Director Hansen replied that federal standards apply even if they had not 
been adopted by state government. The Department has preferred to keep 
the rules shorter and omit categories where no sources are anticipated. 

It was MOVED by Conunissioner Buist, seconded by Conunissioner Bishop and 
unanimously passed that the Director's reconunendation be approved. 

AGENDA ITEM G: Request for Authorization to Conduct a Public Hearing on 
Proposed Changes in Air Contaminant Discharge Permit Fees 
and Other Requirements and to Amend the State 
Implementation Plan. 

This is a request to propose changes to the Air Quality permit program 
by exempting from the Air Quality permit program nine industrial source 
classes having little impact on air quality and by adding two other 
source classes to the permit program. Also, this request proposes to 
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increase application processing fees and compliance determination fees 
for all boiler classifications currently requiring a permit. The fee 
increase is needed to bring boiler fees more in line with Department 
costs associated with this source class. ORS 468.065(2) indicates 
fees shall be set to recover the cost of application investigation, 
issuance or denial of permits and compliance assurance. Fees have not 
been increased for four years. The proposal represents a 13.8 percent 
increase, that is well in line with the rate of inflation during that 
period of time. 

Director's Recommendation: 

Based upon the summation, it is recommended that the Commission 
authorize a public hearing to obtain testimony on proposed changes 
to Air Contaminant Discharge Permit Fees, OAR 340-20-155, Table 1, 
OAR 340-20-165 and the State Implementation Plan. Director Hansen 
noted that industrial organizations were aware of the proposed 
increases. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM H: Request for Authorization to Hold a Public Hearing on 
the Construction Grants Management System and Priority 
List for FY 88. 

This is a request to hold a hearing on the proposed priority list for 
funding sewerage projects with federal construction grant funds and rule \ 
modifications. 

Annually, the Commission must adopt a priority list for funding sewerage 
projects with federal construction grant funds. The Department is now 
preparing the priority list for FY88. The draft list will be available 
after April 10, 1987. Additionally, this request proposes rule 
modifications to OAR 340-53-025 pertaining to reserve accounts for a state 
revolving fund and for nonpoint source planning, and to OAR 340-53-027 
to broaden eligibility for major sewer replacement or rehabilitation and 
for combined sewer overflows. 

Director's Recommendation: 

Based on the Summation, the Director recommends the Commission 
authorize a public hearing to solicit public comment on the FY 88 
priority list, a proposed rule amendment about the establishment of 
a reserve to aid in capitalizing a state revolving fund, a rule 
addition to allow the establishment of a nonpoint source management 
planning reserve and a proposed rule amendment to broaden eligibility 
for major sewer replacement or rehabilitation and for combined sewer 
overflows. The hearing will be held May 13, 1987. All testimony 
entered into the record by 5:00 p.m. on May 15, 1987, will be 
considered by the Commission. 
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Commissioner Denecke asked if it was probable the state would receive $34 
million for FY 87. Director Hansen replied the actual appropriations for 
FY 87 is expected to be $2.4 billion. Congress has already appropriated 
half that amount and committed to appropriate the balance upon 
reauthorization of the Clean water Act. He said Congress has .reauthorized 
the Act but has not yet appropriated additional dollars. 

Such appropriation is expected to occur within the next several months, 
When that does occur, the State share for FY 87 will be $27.4 million. 
This, combined with the carry over funds, will total $34 million. 
Commissioner Denecke asked if 50 percent of the $34 million dollars would 
have to be set aside for a state revolving fund. Director Hansen responded 
that for FY 87 and FY 88 the set aside is discretionary and can be used 
for grants. He said after that time, for FY 89 and 90, a portion of the 
fund must be set aside and used in the state revolving fund, or the fund 
will revert to the federal government for allocation to other states with 
revolving funds. In the years FY 91 through FY 94, all funds coming from 
tne federal government must be added to the state revolving fund. 

Commissioner DenecKe asked if any funds were set aside in FY 86. Director 
Hansen replied that FY 87 was the first year for setting aside funds. 
Commissioner Denecke asked about the timing of the decision as to how much 
to set aside from FY 87. Director Hansen said the issue is being debated 
now in Senate Bill (SB) 117 (the enabling legislation for the state 
revolving fund), He said a 20 percent match is required at the state 
level. The timing of the set asides and the provision of state match must 
be coordinated. Oregon will not lose any federal funds if match funds 
are delayed until next biennium. 

It was MOVED by Commissi.oner Denecke, seconded by Commissioner Buist and 
approved unanimously that the Director's recommendation be approved. 

AGENDA ITEM I: g_equest for Authorization to Hold a Public Hearing on 
Proposed Amendments to the Water Quality Program Permit 
Fee Schedule (OAR 340-45-070). 

This is a request to hold a hearing on a proposal to increase permit fees 
and is similar to the request about air program fees considered in Agenda 
Item G. Fees have not been increased for four years. Statutes direct 
the Department to recover a portion of its operating budget from fees, 
and this proposal meets that requirement. 

This fees increase (as well as the air program fee increase) are reflected 
in the Department's budget request and has been approved by the Governor. 

Director's Recommendation: 

Based upon the summation, the Director recommends the Commission 
authorize the Department to hold a public hearing on the proposed 
amendment of the Water Quality Permit Fee Schedule and Rules. 

Commissioner Denecke asked about the difference between the filing and 
application fees. Kent Ashbaker of the Water Quality Division, stated 
the air and water discharge permits are similar and are made up of three 
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parts: (1) a non-refundable filing fee of $50 for water quality; (2) an 
application orocessing fee that varies depending on the type and complexity 
of the applic>tion and can be refunded if the application is withdrawn; 
and (3) an annual compliance determination fee (inspection fee). 
Commissioner Denecke asked what is obtained with the filing fee. Mr. 
Ashbaker replied the filing fee covers the paper work--receiving and 
logging the application and issuing the public notice. He said all the 
fees are paid at once. The filing fee is not refundable but portions of 
the application fee may be refunded. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM J: Request for Authorization to Conduct a Public Hearing 
on Proposed Amendments to the Hazardous waste 
Management Rules, OAR Chapter 340, Divisions 100-102. 

This agenda item requested authorization for the Department to conduct 
a public hearing concerning proposed amendments to the hazardous waste 
management rules. The proposed amendments would incorporate by 
reference new federal hazardous waste regulations, delete the state's 
existing small quantity hazardous waste generator rules and add some 
new state rules concerning the public availability of information about 
hazardous waste management facilities. Adoption of these amendments is 
required if the state is to maintain final authorization to operate a 
hazardous waste management program. 

Director's Recommendation: 

Based upon the summation, it is recommended the Commission authorize 
a public hearing to take testimony on the proposed amendments to the 
hazardous waste management rules, OAR Chapter 340, Divisions 100-102. 

Director Hansen noted these rules reflect the commitment to have state 
and federal rules identical in all cases where the state and federal 
approach to regulating a hazardous waste is close to avoid confusion. 

Commissioner Buist noted the agenda item was well written and that Bill 
Dana of the Hazardous and Solid waste Division should be commended. 

It was MOVED by Commissioner Buist, seconded by Commissioner Denecke and 
passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM K: Proposed Adoption of Amendments to OAR 340-60 and 340-61 
to Require Annual Submittal of Recycling Reports, Amend 
List of Principal Recyclable Materials, and Change 
Telephone Number on used Oil Recycling Signs. 

This agenda item proposed to adopt amendments to the recycling rules. 
These amendments would require operators of wastesheds submit annual 
recycling reports and persons conducting recycling programs, required under 
the Oregon Recycling Opportunity Act, submit data on the amount of material 
they recycle and the number of users of on-route collection programs. 
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The proposed rule amendments also make technical corrections to the list 
of principal recyclable materials in certain wastesheds and amends the 
oil rec0 cling sign rule in order to eliminate the requirement that a 
particular telephone number (now non-functional) be listed. 

Director's Recommendation: 

Based upon the evaluations and Slli-mnations in Sections I, II 
and III, it is recommended the Commission adopt the proposed 
amendments to OAR 340-60-101 and OAR 340-60-45 to require annual 
submittal of recycling reports and to define recycling set outs to 
OAR 340-60-030, to amend the list of principal recyclable materials 
and to OAR 340-61-062 to change the telephone number required on oil 
recycling signs. 

Estle Harlan, Oregon Sanitary Service Institute, 
testimony supporting approval of the amendment. 
is made part of the record of this meeting. 

presented written 
This written testimony 

Chairman Petersen asked if the Department would be receiving all the 
information that is needed. Director Hansen responded the Department 
compromised and concluded needed information would be received. 
Conunissioner Bishop asked about the time schedule for reporting 
recyclables. 

Peter Spendelow of the Hazardous and Solid Waste Division, said reporting 
would be accomplished in two parts: (1) the annual report due 
February 15, 1988, and each February 15 thereafter for the prior calendar 
year; and (2) the report to be submitted one month per quarter indicating 
the number of recycling setouts. The collectors will report on a quarterly 
basis so the information does not become backlogged. 

Commissioner Buist asked about the definition of a set out. Mr. 
Spendelow responded a set out is any amount of recyclable materials 
set out at the curb to be collected for recycling. Ccl!l1lllissioner Buist 
asked how the set outs will be counted by drivers. Mr. Spendelow said 
collectors will use clickers to gather the data. 

Commissioner Denecke asked about John Charles' (Oregon Environmental 
council) letter to the Commission about yard debris as a recyclable 
material and how this would affect backyard burning. He asked if this 
topic should be discussed at this meeting. 

Lorie Parker of the Hazardous and Solid Waste Division said that at this 
time a report was being prepared; however, the Department would like 
another month to make a final recommendation. Director Hansen indicated 
the legislature could affect the outcome of this report. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM L: Proposed Adoption of Order Requiring the City of 
Portland to Provide the Opportunity to Recycle. 
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The City of Portland received an extension to January 31, 1987, for 
providing recycling collection service, promotion and education. The City 
did not comply with the conditions of the extension and still has not ( 
provided a recycling program to all of its citizens. The Department has 
disapproved the Portland Wasteshed Recycling Report and upon the 
Commission's direction has held a hearing to allow public comment on the 
Department's disapproval. 

The Department recommends the Commission find that the opportunity to 
recycle is not being provided within the City of Portland and the area 
within its urban services boundary, and that the City of Portland be 
ordered to provide the program. The Department also recommends an order 
be prepared to require Metro to provide a financial incentive for recycling 
within the Portland wasteshed. 

Director's Recommendation: 

It is recommended the Commission find, based upon the facts and 
findings in the Department's Disapproval of the Portland 
wasteshed Recycling Report and upon the record of the hearing held 
February 17, 1987, that: 

1. The opportunity to recycle is being provided in Maywood Park 
and at the disposal sites within the Portland wasteshed. 

2. The opportunity to recycle is not being provided within the City 
of Portland and the area within its urban services boundary. 

It is further recommended the Commission require the opportunity to 
recycle to be provided by adopting a proposed order (Attachment III 
of the staff report), and directing the Department to work with Metro 
in the preparation of an order requiring Metro to provide financial 
incentives for recycling within the Portland wasteshed. Such an order 
should be considered by the Commission at its next meeting. 

Judy Dehen, Sierra Club, said her testimony was not related to 
recycling but provided information in an indirect way about mass 
garbage incinerators. She provided the CO!lUilission with information on 
the hazards of garbage incinerators. She said the Columbia River 
Sierra Club would like to support the City of Portland's contract plan 
for recycling which was the original plan as stated in the report. She 
indicated the garbage haulers do have a problem if the first option is 
chosen. She said because of the free enterprise system, the haulers 
compete with each other and with waste management. The third alternative, 
Ms. Dehen said, which is recommended by the Department, has some problems 
since there is no incentive or positive enforcement for haulers if left 
to the City of Portland. She said if Portland does not come up with 
something that will work, the opportunity to recycle program will be back 
at its beginning. 

Commissioner Denecke asked if any incentive from Metro was included 
in the order. Director Hansen said the recommendation would be to direct 
the Department to work with Metro to develop a financial incentive 
program. He said the Department is preparing the order to accomplish the 
incentive program and it would be presented at the next meeting. Ms. Dehen 

DOY509.7 -12-



expressed concern that Metro's answer was to push quickly to solve the 
recycling problem oy installing mass solid waste incinerators, and that 

. they were not interested in recyclin, :. 

Jean Meddaugh, Oregon Environmental Council, presented written testimony 
stating tne Oregon Environmental Council (OEC) encouraged the Commission 
not to sign the order prepared by the Department as a third alternative 
but to order the City of Portland to implement the contract plan 
recommended and developed last June. This written testimony is made a 
part of the record of this meeting. 

Estele Harlan, Oregon Sanitary Service Institute, presented written 
testimony supporting the proposed order. This written testimony is made 
part of the record of this meeting. 

Jeanne Roy, League of women Voters of Portland, presented written testimony 
asking the Commission order the City of Portland to approve the contract 
plan. This written testimony is made a part of the record of this 
meeting. 

Michela ~lcMahon, Cloudburst Recycling, said Cloudburst started recycling 
twelve years ago with the stated purpose of a city-wide recycling program. 
She said they thought if they demonstrated a program that worked well, 
the City of Portland would think recycling was a good idea. She wor1<ed 
on the technical advisory committee and the committee developed a good 
recycling program. Ms. McMahon said the committee watched the program 
fall apart and saw a permit system the advisory committee had not 
considered viable being voted on by the City Council. She said they were 
disappointed they had not heard recycling talked about as the best way 
to reduce waste. Instead, all that is talked about is the haulers' 
problems. She felt the contract system was the best plan and should be 
moved forward. 

David McMahon, Cloudburst Recycling, said he is a member of the Portland 
Area Sanitary Service Operators but the board and most of the members 
disagree with his position on recycling. He believes different collectors 
offering different collection systems and quality of service would be a 
difficult system for the city to promote. He said we need to go beyond 
the dedicated recycler and obtain substantially greater participation 
rates. The permit system, he said, will result in some recycling but with 
no comparison to determine if it is successful. Mr. McMahon indicated 
the City will have difficulty monitoring the different types of operation, 
schedules, collections and subcontracting. He said it would be difficult 
for the City to enforce violations of service providers by relying only 
on random inspections for compliance. It is less costly if haulers pick 
up recyclables on a garbage truck and are able to manage the volume of 
setouts. However, he said, there are severe limits as to how much can 
be picked up on a truck. Separate truck collection is more costly to 
operate. Mr. McMahon said the City refuses to regulate solid waste in 
Portland and the hauling industry cannot respond to an integrated recycling 
program without regulation. He said the Commission must decide whether 
a second-rate system is enough. 

Commissioner Buist asked if separate trucks were needed for recycling and 
garbage and if the 100 percent participation involved only the recyclers. 
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Mr. McMahon said 95 percent of his garbage customers recycle. He said 
they attracted people interested in recycling and he has always emphasized 
recycling to his customers. He talks to the customers who call the office 
and those on his routes, and he gives out environmental information to 
his customers. \, 

Commissioner Buist asked Mr. McMahon about Mrs. Roy's statement that if 
haulers just put racks on their trucks, recycling will not work. Mr. 
McMahon agreed with Mrs. Roy's statement. He said many trucks do not have 
room for racks and puts a limit on how much a truck can pick up. 

Chairman Petersen said Ms. McMahon felt there was not really a free 
enterprise system in the city and asked Mr. McMahon if he agreed. Mr. 
McMahon responded that if you compete for residential custaners, you are 
ostr aci zed--the system "respects tradition al routes." Chairman Petersen 
said on,one hand you hear the system in place is good but you also hear 
a great concern about competition and losing customers. He said he had 
trouble reconciling the approaches and this information verified sane of 
his thoughts. 

Commissioner Brill asked in what manner custaners were acquired. Mr. 
McMahon replied usually routes are purchased from others. Commissioner 
Brill asked if any segregation of custaner routes occurred. Mr. McMahon 
said in a 10 square block near Lloyd Center he counted 15 companies 
operating. 

Marguerite Truttman, Alpine Disposal and Recycling, responded to comments 
made by Jeanne Roy and David McMahon. She said they are taking recyclables 
on their truck. They do pick up recyclables and they have a customer 
participation rate of 50 percent. She said Alpine takes recyclables weekly 
and that it is a manageable schedule. However, she said, are there times 
when they have to make a special trip to unload recyclables. They try 
to make it a point to condense their route and to have a processing 
(storage) site near to their customer route. When this is done, recycling 
is not an economic hardship. She said sane haulers only pick up 
recyclables once a month and then they cannot take all of it on the truck. 
Some haulers will contract picking up recyclables and it will be possible 
to do this weekly. 

Ms. Truttman said she did not buy their route from a family member. Alpine 
made it a point to buy a condensed route. Ms. Truttman said the reason 
haulers do not get along with recyclers is that they buy a route to have 
the right to pick up customers. She realized competitors were free to 
solicit an account. 

Commissioner Buist said it appeared Alpine was a responsible hauler and 
asked why Alpine started recycling. Ms. Truttman replied they started 
recycling in 1983. She said her husband was a garbage hauler. They knew 
the Department, City and Metro had been urging a recycling project. She 
said Alpine spent money on equipment and offered recycling from the very 
beginning of their operation. 

Commissioner Buist asked if Alpine broke even on recyclables. 
Ms. Truttman replied they do not; they operate at a loss. They 
the lowest prices in the City and hope eventually to break even. 
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recyc.ung has been an advantage for them. Commissioner Buist asked what 
they would do if !JO to 90 percent ')f their customers recycled. Ms. 
Truttman said if that becomes the case, Alpine would buy a drop box or 
have another container available within the route to unload more frequently 
recyclaoles from the collection truclrn. 

Commissioner Bishop asked aoout Alpine's fee incentive program. 
Ms. Truttman said perhaps more should be charged for the second garbage 
can rather than less as is the current practice. 

Chairman Petersen asked about reducing the tipping fee. Ms. Truttman 
said the City mentioned that Metro would pay haulers $3 for each ton of 
recyclables generated. She liked that approach better than a penalty 
imposed for haulers with too much waste. 

Director Hansen said the Department had outlined a concept that Metro 
would pay for the tonnage of recycled materials delivered. Under this 
concept, less would be put into the landfill so the tipping fee paid 
would be reduced. The haulers would be paid for the amounts recycled. 

Commissioner Buist asked if enough incentives were there to bring people 
not as responsible as Alpine into line. Mr. Truttman said she thought 
there was. The City could take away a haulers garbage permit and the 
haulers cannot afford to lose the permit. She also noted haulers are 
waiting for the program to be established; they do not want to spend money 
on equipment if the City if going to have a. contractor do the recycling. 

Commissioner Denecke asked Lorie Parker to comment on Mr. McMahon's 
statement that he doubted the Department could determine at the end of 
the year if the program was working. Lorie Parker of the Hazardous and 
Solid waste Division, said she and the City were concerned about how 
difficult it will be to enforce this program. At last count, there 
were 131 haulers in Portland. Ten to 20 haulers attend the meetings and 
they hear from the responsible haulers. She said it was the other haulers 
they are concerned about. 

Commissioner Denecke asked if the Department would have enough information 
at the end of one year to maKe a report about compliance. Ms. Parker said 
the City would be asldng for monthly set out rates, as well as sales 
receipts for verification of quantity of recyclables collected. She said 
the data will only be as good as the information given them, however. 

Commissioner Bishop asked where the haulers were going to store the 
recyclables before being sold. Ms. Parker said storage may be a problem 
and zoning violations are a possibility. Many haulers may be forced to 
market their materials daily; however, not as much revenue is generated 
as when recyclables are stored and sold in larger volumes. Ms. Truttman 
said Alpine purchased a 30-yard drop box to store newspapers. She thought 
other haulers may combine resources to do something like this. 
Commissioner Bishop asked Ms. Truttman where Alpine keeps their drop box. 
Ms. Truttman replied they keep the drop box at the same location they park 
their trucks. Ms. Truttman said that PROS, comprised of 36 haulers, 
contracted with a company to pick up recyclables once a month, reducing 

"the potential need for storage sites. 
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John Lang, Envirorunental Services, City of Portland, said the Envirorunental 
Services Bureau had an opportunity to read the Department's staff report 
and recommendations. He said they believe it is reasonable and the order (' 
should be adopted. In February 1987, the council passed an ordinance 
giving the opportunity to recycle to all customers. He continued the City 
had met with the haulers to further develop rules and regulations to 
provide recycling opportunities. He said a summary of the rules and 
regulations had been circulated to the haulers. The summary included all 
the recommendations before the Commission in the proposed the order and 
others as well. Mr. Lang said the City was making a sincere effort to 
develop a good recycling program, Mr. Lang went over the following points 
about the City's recycling plan in addition to the proposed order: 

Service: 
) 

In addition to requiring, at least, monthly collection of recyclables, 
newspapers will be collected at the garbage can weekly. Also, 
customers can give materials to haulers, individuals, charitable 
groups or recycling companies who must be permitted by the City and 
report on materials collected. 

Commissioner Denec1<e asked Mr. Lang if only the .recycling companies must 
be permitted by the City. Mr. Lang replied that anyone picking up 
recyclables must have a permit and report the amount of collected 
recyclables. The permits are expected to be issued at no charge. 

Mr. Lang continued with the recycling plan: 

Funding: 

The fee mechanism the City will implement to recover city costs for 
promotion and administration will include some structure of cost for 
tonnage of waste taken to the landfill by the haulers. This is 
intended to be an incentive to the haulers to reduce waste going to 
the landfill by recycling. The City also supports the idea of working 
with Metro an incentive program. 

Enforcement: 

The City will assess fines and revoke permits of those haulers who 
are not in compliance. Some haulers will have difficulty with 
recycling, at least, in the beginning. The City will work with 
Metro so that those haulers with revoked permits are barred from 
entering the landfills. 

The City plans to perform random service checks and customer surveys 
to verify compliance and to determine the amount of recyclables. 

The City wants to form a recycling review committee of haulers and 
customers to advise the City on promotion and education and program 
improvement. 
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!\dministration~ 

'l'he City intends to provide haulers with re]!, ;rts on how well they 
are doing compared to other haulers. 

Mr. Lang summarized the City's recycling plan by saying it is important 
to recognize the City has made a decision to accomplish recycling in a 
particular way. The City and haulers should be allowed to demonstrate 
their ability to provide a good recycling program. City staff and haulers 
are committed to their plan and feel it is a good plan, although it will 
take longer and be more expensive. 

Chairman Petersen asked how many haulers the City had been talking to. 
Mr. Lang replied his staff had spoken with the (perhaps 50 or 60) haulers 
at the meetings. In addition, the City has sent correspondence to all 
the haulers. Chairman Petersen responded that earlier the Commission had 
heard testimony that only 10 to 20 haulers had attended the meetings. 
Chairman Petersen asked how many resources would be involved in the random 
service checks. Mr. Lang said the City has a full-time staff person to 
administer and to work on the recycling program. This person will be 
assisted by another staff member who will be responsible for promotional 
and educational activities. A third person will be administering the solid 
waste and recycling programs. The required budget will be about $200,000 
per year. The City has not attempted to estimate the cost of enforcement 
(hearings officer) and procedural activities but will be spending in excess 
of $50,000 a year on promotion as well as the staff time. 

Tor Lyshang, Solid Waste Director, Metro, presented written testimony for 
Rena Cusma, Executive Officer for Metro, supporting financial incentives 
and other plans to reduce and divert waste from landfills, and Metro is 
willing to cooperate with both the City and the Department to develop 
methods of maldng curbside recycling an effective program in Portland. 
Ms. Cusma's written testimony is made part of the record of this meeting. 

Chairman Petersen said the Commission considered and approved Metro's waste 
reduction plan, and the certification portion of the program was now on 
the back burner. He asked if the certification program was going to be 
part of the Metro recycling plan. Mr. Lyshang said Metro will deal with 
the certification issue in the program. When they know what will be needed 
to divert waste away from the St. John's Landfill, Metro will deal with 
it. The certification program is not Metro's highest priority. Mr. 
Lyshang said the highest priority was to divert no less than 200,000 tons 
per year away from the St. John's Landfill for the next two or three years 
in order to buy time until they determine if a landfill site can be located 
in this area. 

Director Hansen asked if Metro would support a landfill only if the site 
was east of the mountains. Mr. Lyshang said no, and that Metro will look 
at all the opportunities to deal with the waste and garbage situation. 
Chairman Petersen indicated he was disappointed with Metro. He said the 
City, Commission and Metro had been talking about the recycling plan for 
some time; Metro is still studying the problem and cannot offer specifics 
about incentives. Chairman Petersen found it difficult to understand that 
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Metro would feel it is premature to talk about incentives. Commissioner 
Bishop agreed. 

Conunissioner Buist asked Director: Hansen to review the options. Director ( 
Hansen said the staff repor:t discussed three principal alternatives. The 
Depar:tment recommended supporting the commitment by the City of Portland 
to worK with the existing permitted haulers and to require a recycling 
program within that authority. The Department believes there are some 
weaknesses in the plans originally pr:oposed, and provisions are included 
in the draft or:der to correct them. Specifically, within one year, the 
inforIT)ation about participation should come back so the Commission will 
be able to revise the order if necessary to correct problems. Director 
Hansen noted the authod ty of the Commission under Senate Bill 40 5 is very 
broad. The Commission could or:der franchising of recycling services. 
The Department does not recommend that but the Commission's author:ity is 
extensive. 

Commissioner Bishop stated she had real r:eser:vations and had hoped the 
contracting plan would be approved. She felt the programs had worked very 
h.ard and had gotten nowhere. She said she was concerned with incentives, 
storage, tipping fees, evaluations and Metro. commissioner Bishop 
expressed the need to get this plan going. 

Director Hansen said that if all haulers operated like Alpine, the permit 
system could work very well. Chairman Petersen said the key issue is how 
far does the Commission want to extend its authority. He said he was 
reluctant to impose the Commission's will when the City voted for the 
permit system. Senate Bill 405, he said, is called the opportunity to 
recycle act. While the Commission can mandate a program, it will not work 
without a commitment of the people. He said people must want to recycle. 
Chairman Petersen said education was the most important element of insuring 
recycling. He said he was willing to defer to the City's judgement and 
give them the opportunity to put together a first-rate recycling program. 
He felt that when the program had been in place for a year, it could be 
reviewed and determined if some other course of action is needed. 

Commissioner Denecke said he hoped Ms. Parker could report to the 
Commission periodically how the program was developing. Director Hansen 
replied that Condition No. 9 of the proposed order stipulates the City 
must provide monthly reports. Chairman Petersen asked if the haulers would 
deliver promotional materials to customers or was the City required to 
mail information. Mr. Lang replied the plans would be to use both 
methods: mail directly to customers and have haulers leave information 
at the garbage cans. 

Chairman Petersen suggested the wording of the second paragraph of the 
Section be changed to read: 11 

••• The City shall mail promotional materials 
to each garbage service customer within the Portland urban services 
boundary and require each permittee to deliver the promotional materials 
to his or her customers. 11 

Ms. Parker suggested the wording on page 3 of the order, paragraph 1, be 
changed to read: 11 

••• By May 13, 1987, the City shall mail an announcement 
of the beginning of the City's recycling program and cause the 
contractor (s) or permi ttees ••• " 

DOY509. 7 -18-
\. 



\ .. 

The Commission had no obiection to these proposed amendments to the order. 
Director Hansen clarified the Deparbnent would be back at the next 
Commission meeting with an ado'. tional order relative to Metro and 
incentives. 

Ms. Roy noted the plan requires that recycling be offered to all garbage 
customers; however, she thought the law required that recycling be offered 
to all persons. Ms. Parker said the plan provides all garbage service 
customers with the opportunity to recycle. People hauling their own waste 
have the opportunity to recycle at the landfill or transfer station. 

It was MOVEQ by Commissioner Bishop, seconded by Commissioner Denecke and 
passed unanimously that the Director's recommendation be approved with 
the amendments as noted in the discussion. 

AGENDA ITEM M: l\ppeal of Air contaminant Discharge Permit by Husky 
Industries (Royal Oak Enterprises, Inc.) 

The Department issued an Air Contaminant Permit to Husky Industries for 
their charcoal production plant in White City on November 21, 1986. Husky 
has appealed the allowable annual particulate limits contained in the 
permit. 

The Department feels the emission limits were established in accordance 
with the Commission's rules. These rules are stringent in the Medford
Ashland Air Quality Maintenance Area (AQMA) requiring emission increases 
be offset such that no net increase in emissions will occur. 

The Commission must decide whether to maintain the present rules or to 
revise the rules to allow for emissions growth in that area. 

Director's Recommendation: 

Based on the summation, it is recommended that Husky's appeal be 
denied and that Husky be required to operate within their existing 
allowable emissions or go through New Source Review to obtain an 
emission increase. 

Michael Huston, Assistant Attorney General, outlined the legal setting 
for consideration of the company's request. Mr. Huston indicated that 
Husky was appealing its permit. Permit appeals are normally processed 
through the contested case process before a hearings officer. At the 
company's request and because they needed to make a business decision, 
Husky and the Department agreed to a more informal approach before the 
Commission. Husky waived the normal contested case procedure but did 
reserved the right to appeal the decision of the Commission. 

Bill Carlson, Royal Oak Enterprises, told the Commission he would refer 
to Royal Oak as Husky or Husky Industries because that was what the company 
was called at the time of the permit. He said Husky brought the case to 
the Commission because for almost 3-1/2 years Husky has been trying to 
work out an acceptable solution with the Department for a permit. The 
solution had always seemed straight forward to Husky but it was not until 
he saw the Department's response to the request for appeal that he realized 
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the Department did not understand their operating process and 
improvements. 

Mr. Carlson used a diagram to explain the company's operation. He said 
the charcoal furnace, the heart of the operation, was constructed as a 
wood waste disposal device in 1969 by Olson Lawyer Lumber Company. At 
that same time, they also installed a hog fuel boiler adjacent to the 
furnace. A scrubber was added to the hog fuel boiler in 1975 to meet 
Department regulations for hog fuel boilers. In 1976, a hog fuel dryer 
was added to the charcoal furnace to increase disposal capability and to 
minimize air emissions. Husky purchased this facility from Georgia-Pacific 
in December 1978 which was the last month of the two baseline years the 
Department refers to in their regulations. 

The transfer of ownership also happened to coincide with the new 1978 
regulations for the Medford-Ashland air quality maintenance area which 
established a particulate limit of 10 pounds of particulate for each ton 
of charcoal produced. The existing air contaminant discharge permit which 
allowed 175 tons of annual particulate emissions from the furnace and 38 
tons of particulate emissions from the hog fuel boiler was transferred 
to Husky with the property. To meet new permit limits, Husky began to 
design and construct pollution control equipment for the furnace. That 
equipment was constructed in 1979 and 1980 consisted of the equipment shown 
in Area 2 of the diagram. The effect of that construction was to move 
the emission point from the two charcoal furnace stacks to the after 
combustion stack. In 1982, Husky designed and built a waste heat recovery 
unit (boiler) to capture the heat created from the stack and to generate 
steam (area 3). Now, most of the emissions come from the waste heat boiler 
stack rather than the charcoal furnace stacks. 

Husky wanted to install a turbine generator to use the remainder of the 
steam that could be generated from the waste heat recovery unit. In 
addition, they could then sell low pressure steam to other industries in 
exchange for hog fuel-- the raw material for making charcoal. This is 
proposed to be constructed in 1987 and 1988. He specifically noted that 
installation of the turbine will create no new emissions. The furnace 
and hog fuel boiler, the only emission sources, have not been altered 
either in capacity or operating schedule since constructed in 1969. The 
permit issued in November jeopardizes the entire operation. 

Mr. Carlson then responded to the Department's specific comments to the 
appeal. He noted the Department refers in several places of the report 
to Husky asking for an increase in their annual particulate tonnage. He 
said what was really in dispute was not an increase but the degree of 
reduction Husky can take from the 175 tons previously permitted for the 
furnace. Husky agreed 145 tons would allow an economically, viable 
operation but the Department wants to reduce that amount to 107. The 
reduction to 145 tons that Husky can agree to does not represent the 
emissions associated with continually running the furnace at full 
capacity. Instead, 145 tons represents a compromise; emissions equivalent 
to 29,000 tons per year of charcoal produced now compared to the previously 
permitted level of 35,000 tons of charcoal per year. 
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Another point of disagreement Mr. Carlson discussed is the Department's 
interpretation the construction of the turbine triggers a New Source Review 
for the facility. He stressed the only source oi emissions is the charcoal 
furnace which is not being modified. The waste heat recovery unit and 
turbine generator make use of the hot exhaust gases made available from 
the pollution control equipment; they are not sources of air pollution 
and no hog fuel is consumed because of their existence. He continued that 
Lt would not have been necessary to notify the Department about the 
installation of the genera tor except that it happened to coincide with 
the final issuance of the new permit. 

Mr. Carlson said a third major area of disagreement was the strict 
interpretation of the baseline year cri teri.a to determine new annual tons 
emitted. In the two baseline years of 1977 and 1978, Husky did not own 
the plant. However, Husl<y did realize they bought a furnace with a history 
of mechanical problems and high-percentage of forced downtime. He called 
attention to the preface of the Commission's baseline year rule which 
indicates intent not to limit the use of existing unused production 
capacity. He interpreted the Department's proposal to prohibit Husky from 
using existing installed production capacity contrary to the expressed 
intent of the rule. 

Mr. Carlson also disagreed with the Department's position that emissions 
from the furnace are proportionate with output. He said if the local 
Medford DEQ officials were here today they could confirm that this is 
true from their hundreds of visual observations made over the years. 
said the furnace emits the most particulates during start up and shut 

not 
He 
down 

and during long sustained periods of low load operation. 

In concluding, Mr. Carlson said the Department's testimony describes the 
air quality in the Medford air shed, and states that approval of Husky' s 
position by the Environmental Quality Commission will exacerbate the 
existing situation and lead to a revision of the State Implementation 
Plan. He said the January 1986 version of the State Implementation Plan 
includes Husky's furnace operation at 175 tons for the charcoal furnace 
and 38 tons for the hog fuel boiler, exactly the same limits as in the 
expired permit. Approval of the 145 and 38 ton figures previously agreed 
to with local officials actually represents the reasonable further progress 
sought by the Department. 

Mr. Carlson again referred to the Commission Policy Statement in 
01'.R 340-20-300 which he quoted as follows: "The commission recognizes the 
need to establish a more definitive method for regulating increases and 
decreases in air emissions of air quality permit holders as contained in 
OAR 340-23-301 through 320. However, by adoption of the rules, the 
Commission does not intend to limit the use of existing production capacity 
of any air quality permittee; cause any undue hardship or expense to any 
permittee due to the utilization of existing unused productive capacity; 
or create inequity within any class of permittees subject to specific 
industrial standards which are based on emissions related to production." 

Summarizing, Mr. Carlson said Husky has a charcoal furnace that has not 
been modified since 1969 except to add pollution control and energy 
conservation equipment. He asked the Commission to interpret the pol icy 
statement as it is written and to set the annual furnace tonnage of 145 
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tons and the hog fuel boiler tonnage at 38 tons, levels below the previous 
permitted tonnage and the tonnage in the State Implementation Plan. 

Cornrnissioner Brill asked Lloyd Kostow of the Air Quality Division if he 
felt the turbine generator would increase the amount of pollution emitted. 
Mr. Kostow replied yes, that it would increase the emissions because of 
the fact they will be operating more hours to produce steam to operate 
the turbine generator, Commissioner Brill asked if the Department was 
interpreting the turbine generator to be a new installation that would 
contribute to pollution. Mr. Kostow said the new installation would allow 
the plant to do something they were not able to do before--increase 
production and produce electricity as a new product and thereby increase 
emissions. 

Commissioner Brill handed out a copy of a newspaper editorial. He said 
he realized the Medford area has a real pollution problem and the airshed 
is saturated. However, Corrunissioner Brill said, industry has been singled 
out enough over the past 15 or 20 years. He said industries are easy to 
go after because they are bigger and there are fewer of them. However, 
woodstoves are the biggest component of the pollution in the area. He 
said he felt the Corrunission should take a good look at this appeal because 
industry has done a good job. 

Corrunissioner Denecke asked if because of the installation of the turbine 
generator that either or both the hog fuel boiler and the charcoal furnace 
were going to have to operate a longer period. Mr. Kostow said yes. He 
added the Department approved the installation of the pollution control 
facilities. He said construction was approved with the understanding there 
would be no net increase in emissions from the facility. Mr. Kostow said 
the key issue is the baseline and the Commission's rules require the 
baseline be the actual emissions during the baseline period of the SIP 
which is 1977 through 1978. He said the Department went back to the 
baseline and looked at the reductions required by the new rules and 
examined the requests for increases in emissions that may be approved. 
Because it is a very tight situation in Medford area, there is no growth 
margin. Mr. Kostow said the plan to install a turbine generator would 
increase the production through the entire facility and thereby increase 
emissions. 

Mr. Carlson disagreed with Mr. Kostow's statement. He said the pollution 
control equipment and waste heat boiler are not sources of pollution and 
cannot create additional pollution. 

Corrunissioner Denecke said he understood Mr. Kostow to say that because 
Husky was adding a turbine generator, the emissions of charcoal furnace 
and hog fuel boiler would increase. Mr. Carlson replied the emissions 
are all determined by the operation of the charcoal furnace. He said that 
adding turbine generators on the end of the furnace, if the steam were 
there, would not change the amount of the emissions. He explained it is 
whether or not the furnace has been modified tnat determines if the 
facility is a new source. Husky did not modify the furnace, the equipment 
or the operating schedule. 
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Commissioner Denecke asked Mr. Carlson if Husky would be operating the 
charcoal furnace or boiler any more now with the turbine generator than 
oefore. Mr. Carlson responded by saying their normal operating schedule 
would not change. Commissioner Denecke asked Mr. Carlson if addition 
material would be put into either furnace or the boiler. Mr. Carlson 
said no. The productive capacity of the furnace has not been altered by 
any of projects or the generator. 

Commissioner Buist said in order for the Commission to understand this 
appeal, the commission should see a copy of Mr. Carlson's testimony since 
it was different than the letter submitted. She said based on the 
testimony heard at the meeting, she did not think the Department responded 
adequately to all the points raised by Mr Carlson's presentation. 
Commissioner Buist asked Mr. Carlson if they could discuss the appeal 
at the next Commission meeting. Mr. Carlson replied the permit nad 
actually expired on November 1, 1983. He said when Husky applied for the 
permit, they thought it was a routine renewal. However, now they are up 
against a time crunch. Their power contract requires the generator to 
be on line by January 1, 1989. However, since the project would take about 
two years to for construction, the company is at a crucial decision point. 

Commissioner Buist restated she felt the department did not adequately 
answer the points brought up by Mr. Carlson and said she was not clear 
now where the conflict was. She preferred to have the Department read 
Mr. Carlson's testimony and prepare a detailed response before the 
Commission made a decision. 

Chairman Petersen said one of the technical arguments being dealt with 
was the Department's characterization of the facility as a new source. 
He added that causes some rules to come into effect when a new source is 
created or an old source has been modified. This creates a necessity for 
a baseline calculation. Chairman Petersen said the point Mr. Carlson 
tries to maKe is that the facility has not changed--it's the same source 
of pollution. Mr. Kostow, on the other hand, said the facility is a new 
source. 

Mr. Kostow read the definition of a modification from the New Source Review 
Rule as follows: "any physical change or change in operation of a source 
that would result in a net significant emission rate increase." Mr. Kos tow 
said the Department and EPA's interpretation would be that the installation 
of a steam turbine is a physical change in the facility and that emissions 
would be increased by virtue of the fact they are increasing their 
production. Mr. Kostow added the way to avoid a physical change being 
considered a major modification would be to insure there was no net 
increase in emissions. He further e~tilained that if the company had an 
internal offset with no net increase, the new construction would not fall 
under the New Source Review Rule and that is one option available to 
Husl'Y· This would enable Husky the ability to operate their boiler in 
conjunction with their charcoal plant under a bubble. He said the 
Department has allowed a bubble, which is available under the rules, and 
this insures the company would not have a net increase of emissions. 

cnairman Petersen asked Mr. Carlson to respond to Mr. Kostow' s 
statements. Mr. Carlson said the definition Mr. Kostow cited was the 
same one they have always used. He said their proposal was an obvious 
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physical change but there is no emission rate increase as a result of these 
projects. Mr. Carlson said Husky has not altered the source of pollution 
which is the furnace nor have tney altered the operating schedule, thus 
no more emissions are coming from the furnace or boiler than have come 
out before. Mr. Kostow disagreed with Mr. Carlson. 

Mr. Kostow went on to describe the concept of baseline and the definition 
of major modification. He said the calculations of net emission increases 
must take into account all accwnulated increases and decreases in actual 
emissions occurring at the source since January 1, 1978. This ties the 
company to the 1978 baseline. It is an EPA requirement that Husky use 
actual emissions during the baseline year when calculating increases and 
decreases. 

Commissioner Denecke asked Mr. Kostow if he agreed with Mr. Carlson's 
position that the furnace and boiler will not run at any longer periods 
and no additional material would go into them and emissions will not 
increase. Mr. Kostow stated the Department contends that more material 
will be going through, resulting in increased emissions. In short, Husky 
will operate more hours and at higher rates than they were in the baseline 
years. 

Chairman Petersen asked if Husky would be getting more ta.rard the capacity 
of the original equiF111ent. Mr. Kostow replied yes. Chairman Petersen 
noted that would appear consistent with the policy statement cited by Mr. 
Carlson, and he asked Mr. Kostow to comment on that part of the 
regulations. Mr. Kostow explained that when the Environmental Quality 
Commission adopted the New Source Review Rules in 1981, the Commission 
struggled with the problem of whether to start with actual emissions or 
with plant capacity. He said he thought the Commission was satisfied at 
the time to use actual emissions, based partly on an argument that 1978 
was a good year economically and most industries were running near 
capacity. This decision to use actual emissions is tied into the 
requirements imposed upon the state by the Clean Air act which requires 
that actual emissions are used to base the State Implementation Plan upon. 
Chairman Petersen then asked why the policy statement was adopted. Mr. 
Kostow said the Commission added the policy statement at the request of 
industry because they were concerned about the capacity question. He 
continued that the wording was added indicating that you could go up to 
plant capacity if airshed capacity is available. The Department does have 
the ability to grant increases (above baseline) if airshed capacity is 
available; ha.rever, the Medford area is the worst possible situation and 
there is no airshed capacity. 

Chairman Petersen asked Mr. Kostow if it was the Department's position 
that air quality standards would be violated at the 145 tons for the 
furnace as opposed to 107 tons. Mr. Kostow replied it was the Department's 
view that any increase in emissions would contribute to the exceedance 
problem. There is no growth margin for particulates in Medford. Mr. 
Carlson responded the furnace is exactly the same furnace that has been 
in operation since 1969 and apparently because Georgia-Pacific did not have 
a good year in 1978. The permit is written to say the furnace cannot be 
operated at a reasonable capacity that would be economically viable. 
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Commissioner Buist MOVED that the Commission accept Husky's appeal against 
the Department's reconunendation. Conunissioner Brill seconded the motion. 
The motion passed with Commissioner Denecke voting no. 

Chairman Petersen asked Mr. Huston if there were any technicalities the 
Commission needed to consider about the motion. Mr. Huston said the 
Department took a calculated risk in bringing the case informally to the 
Commission, realizing it would be procedurally obscure and may not frame 
the issues as well. He suggested the Department be given an opportunity 
to assess the ramifications and if necessary formulate an order for 
adoption at the next Commission meeting or by a conference call. 

AGENDA ITEM N: Informational Report: Status of 0gden Martin Systems of 
Marion, Inc. Energy Recovery Facility. 

This agenda item is an update on the status of the Ogden Martin Systems 
of Marion energy recovery facility at Brooks. The report is being 
presented in response to the Commission's request at the January 23 
meeting. 

Discussion of hazardous and solid waste aspects focuses on the facility's 
operational status and the ongoing program for classifying the combustion 
residues. 

Air quality topics include the 1986 emissions testing results, Ogden 
Martin's request for Air contaminant Discharge modifications and the 
Environmental Protection Agency's (EPA) test program at the facility. 
Finally, the status of the noise abatement program is discussed. 

Director's Reconunendation: 

The Department intends to continue action to resolve the status of 
the combustion residues from the burner. Public corrrrnent on the 
proposed modifications to the Air Contaminant Discharge Permit will 
be solicited and reviewed prior to final action on the request for 
modification. 

It was MOVED by Commissioner Buist, seconded by Commissioner Denecke and 
passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM O: Informational Report: Proposed !lpproach for Establishing 
Total Daily Loads as a Management Tool on Water QUality 
Limited Segments. 

This agenda item reviews the Department's Water Quality Management Program 
from 1972 to the present. In 1972, the Federal Clean Water Act specified 
certain requirements for water quality planning and management activities. 
Among the requirements is one requiring total maximum daily loads (TMDLs) 
be established for identified water quality limited stream segments. Water 
quality limited segments are those waters where minimum treatment controls 
for point sources are not stringent enough to meet the established water 
quality standards. 
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In December 1986, the Northwest Environmental Defense Center (NEDC) filed 
a suit in Federal District court against the Environmental Protection 
Agency (EPA) to ensure that TMDLs are established and implemented for 
waters in Oregon identified as being water quality limited. Subsequently, \. 
NEDC filed a Notice of Intent to sue, naming 27 other water bodies 
requiring TMDLs be established. 

The Department has proposed a process and schedule for addressing the issue 
of establishing TMDLs for identified water quality limited stream 
segments. To start the process, the Department intends to place the 
Tualatin TMDLs on a 30-day notice for public review and comment. 

Director's Recommendation: 

It is recommended the commission: 

1. Approve the process identified by the Department for establishing 
TMDLs including the proposed schedule for completing Phase I 
for those stream segments listed in Attachment F, Table F-2. 

2. Concur with the Department's intent to place the Tualatin TMDLs 
on 30-day notice for public review and comment, thus initiating 
the entire TMDL/WLA process for the Tualatin River. 

Director Hansen told the Commission the agenda item was not an action 
item other than in terms of concurrence. He said a recent court 
case in Illinois ruled this is a non-discretionary function of EPA. 
Previous lawsuites on the same issue had been dismissed. Commissioner 
Denecke asked Director Hansen if funds would be diverted from other 
water quality programs to establish the TMDLs. Director Hansen replied 
yes and that establishing TMDLs would be an intensive effort. 

Commissioner Buist asked how long this process would take. Director Hansen 
said that was part of the concern. The Department has established as fast 
a process as possible with resources diverted to it with from commitments. 
Given other program requirements and commitments, he said he does not feel 
the process can be quickened. Director Hansen said the need to be able· 
to involve the sources that will be affected on each stream reach is not 
easily done. 

Commissioner Buist asked how long it would take to go through four phases. 
Dick Nichols of the Water Quality Division said the schedule for the 
Tualatin Basin shows the project ending February or March 1988. He said 
this involved proposing the TMDLs, sending out a 30-day public notice, 
receiving comments and finalizing the proposed TMDLs that would be looked 
at by the advisory committee. He said felt the Department could accomplish 
this schedule. The Tualatin River Study, which is proceeding concurrently 
with the TMDL development, was an outgrowth of the algae standard adopted 
over a year ago. 

Dr. Thomas Habecker presented written testimony urging the Commission to 
act promptly to set water loading standards for all waters. This written 
testimony is made a part of the record of this meeting. 
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Eugene Appel, City of Portland, Bureau of Environmental Services, said 
the Bureau concurs with the Department's informational report. He said 
the Bureau is concerned with t.e classification of streams. All bodies 
of water have been previously labeled as water quality limited. He said 
the Department needs to reevaluate the data and reclassify streams as 
effluent limiting where appropriate. He further supported public 
participation in the process of establishing TMDLs. 

Mr. Nichols noted that all waters of the State were initially classified 
as water quality limiting. He said this was a good decision because lower 
effluent numbers were achieved than if streams had been classified effluent 
limiting. The result is better water quality today, a higher degree of 
treatment of most sources and lower quantities of effluent being 
discharged. Director Hansen added that if one had classified streams as 
effluent limiting, less construction grant money would have been available 
for sewage treatment plant improvements. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM P: Issue Paper: Determination of Percent Allocable for 
Pollution Control Tax Credits. 

The Commission elected to defer consideration of this item with the intent 
to discuss it informally in the van on the way to the landfill sites. 

Jean Meddaugh, Oregon Environmental Council, offered comments for John 
Charles. She reminded the Commission to weigh negative values. In the 
case of the garbage burner, the Commission should weigh the results of 
generating energy and reducing solid waste but against the air pollution 
or hazardous wastes generated as byproducts. 
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THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY 'rHE EQC 

MINUTES OF THE ONE HUNDRED SEVENTY-SEVENTH MEETING · 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

January 23, 1987 

On Friday, January 23, 1987, the one hundred seventy-seventh meeting of 
the Oregon Environmental Quality Commission convened in the fourth floor 
conference room of the Executive Building, 811 SW Sixth Avenue, in 
Portland, Oregon. Present were Commission Chairman James Petersen, 
Vice-Chairman Arno Denecke, and Commission members Mary Bishop and Sonia 
Buist. Present on behalf of the Department were its Director, Fred Hansen, 
and several members of the Department staff. 

'rhe staff reports presented at this meeting, which contain the Director's 
recommendations mentioned in these minutes, are on file in the Office of 
the Director of the Department of Environmental Quality, 811 SW Sixth 
Avenue, Portland, Oregon. Written information submitted at this meeting 
is hereby made a part of this record and is on file at the above address. 

BREAKFAST MEETING 

In addition to members of the Commission, legal counsel, and department 
staff, the breakfast meeting was attended by City of Portland Commissioner 
Bob Koch and his aid Dave White, and John Lang and Delyn Kies of the City 
of Portland Bureau of Environmental Services. 

Review of 1987-89 Proposed Budget 

John Rist, Budget Manager, Director Hansen, and various Division 
Administrators reviewed for the Commission the status of the Department's 
proposed budget for the 1987-89 biennium which has been submitted to 
the 1987 legislature. 

Lydia Taylor advised the Commission that the Legislative Emergency Board 
had taKen action on the request of the City of Sheridan for a grant from 
the Pollution Control Bond Fund, The Emergency Board awarded the grant 
from the general fund rather than from the bond fund. 

In response to a question from Chairman Petersen, John Lang assured the 
Commission that anyone in Mid-Multnomah County having financial difficulty 
meeting sewer costs would be considered for eligibility under the safety 
net proposal being developed by the City. Commissioner Koch assured the 
Commission that the City of Portland would not let folks slip through the 
cracKs. 

Director Hansen advised the Commission that NEDC had filed suit against 
EPA in an effort to require EPA to carry out its non-discretionary duty 
to establish total maximum daily loads for the Tualatin River in Oregon. 
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At that point, Chairman Petersen declared the Commission to be in Executive 
Session to discuss matters of potential litigation. 

FORMAL MEETING 

Chairman Petersen called the meeting to order and advised everyone that 
the order of items as presented in the agenda would not be followed. 

AGENDA ITEM A: Minutes of the December 12, 1986 Regular EQC Meeting and 
the December 19, 1986 Special Conf~rence Call Meeting. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop, and 
passed unanimously that the minutes be approved. 

AGENDA ITEM B: Monthly Activity Report for November, 1986. 

It was MOVED by commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the monthly activity report be approved. 

Commissioner Denecke asked why Brazier Forest Products was taking so long 
to wrap up. 

Michael Huston, Assistant Attorney General, responded that at Brazier 
Forest Products' request, the Department is in continuing settlement 
discussions with respect to that site, and has not yet issued the 
Commission's final order in that case. 

AGENDA ITEM C: Tax Credit Applications. 

It was MOVED by commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the following Director's Recommendation be 
approved. 

Director's Recommendation 

It is recommended that the Commission tal'e the following action: 

1. Issue tax credit certificates for pollution control facilities: 

Appl. 
No. Applicant Facility 

T-1846 PGE Abernethy Substation Oil spill containment system 
T-1848 PGE Faraday Substation Oil spill containment system 
T-1849 PGE Sullivan Substation Oil spill containment system 
T-1850 PGE Grand Ronde Substation Oil spill containment system 
T-1851 PGE Station E Substation Oil spill containment system 
T-1852 PGE Round Butte Switchyard Oil spill containment system 
T-1853 PGE Canemah Substation Oil spill containment system 
T-1854 PGE North Plains Substation Oil spill containment system 
T-1855 PGE Estacada Substation Oil spill containment system 
T-1856 PGE Boones Ferry Substation Oil spill containment system 
TC2055 Precision Castparts Cartridge type dust collector 
TC2058 Precision Castparts Bag filter dust collection 
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PUBLIC FORUM 

No one wished to appear or testify during the public forum. 

AGENDA I7EM M: Request for extension of the July 1, 1986 Deadline for 
Providipg the Opportunity to Recycle in the Portland 
Wasteshed (ORS 459.185(9)). 

'I'he Environmental Quality CoJ!Unission had previously granted to the City 
of Portland an extension to January 31, 1987 for their efforts in 
implementing Senate Bill 405, the opportunity to recycle. With a change 
of the Commissioner in charge of the Bureau responsible for that area of 
City government, there has been a request from the City of Portland to 
be able to have a further extension to allow for the adoption and 
development of a good recycling program. The Department is disappointed 
that recycling has not taken place in the largest of the urban areas within 
Oregon, certainly the area closest to recycling markets, and yet 
recognizes the complexity of the problem within Portland and believes that, 
at this stage, an extension is appropriate. 

Director's Recommendation 

Based upon the findings in the Summation, it is recommended that the 
Commission grant the City of Portland an extension of the July 1, 1986 
deadline for providing the opportunity to recycle in the Portland 
Wasteshed with the following conditions: 

l. The City Council must make a decision by the first week in April 
on a method for providing recycling service and promotion and 
education. 

2. The chosen program must be at least as effective in increasing 
participation in recycling and volumes recycled as the program 
adopted by the City Council in July 1986. 

3. once chosen, the program must be implemented as quickly as 
possible. Within two weeks from the date the City Council 
decides upon the method for providing recycling, a schedule for 
implementation activities must be submitted to DEQ for approval. 

4. If the chosen program is not operational by July 1, 1987, the 
City must establish an interim recycling program by July 1 which 
will offer at least monthly recycling service to each Portland 
household. 

Commissioner Buist asked why the January 31 extension should be given until 
April. Director Hansen explained that the Department did not want to grant 
an extension of more than 30 days from the January 31st date to develop 
a new alternative; however, given the different options that could be 
chosen, a certain amount of time would also be needed to get consensus 
before it could be formally adopted by the City Council. For that reason, 
the Department decided to add another 30 days onto the extension to build 
that consensus. 
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commissioner Bob Koch, City of Portland, testified that the City of 
Portland considers the proposed time line the culmination of efforts over 
several years to make the City stand out and snine. The request is to 
allow the City Council to worl< out an equitable, solid solution that would 
give the council the greatest potential for the future of a recycling 
effort and to deal with more recyclable type materials and issues. The 
Council wants to have a foundation for the community that can quickly adapt 
to changing concerns, not merely a recycling program. 

John Lang, City of Portland, testified that the City is requesting an 
extension of time for two reasons: 1) The City Council has two new members 
of which Commissioner Koch is one. Commissioner Koch has been assigned 
the responsibility for environmental services and recycling, and he and 
the other new member need time to have input into the program; and, 2) 
When the program was taken back to the City Council in October, there 
were a number of objections by various parties. The Council feels that 
it is important to have a program that has uniform support with all those 
who will be participating and, thereby, have a stronger program. The 
extension would give the Council enough time to continue to work on and, 
if necessary, modify the proposals. The city was therefore requesting 
an extension until April 1, 1987, for a Council decision, and July, 1987 
for implementation. 

Chairman Petersen asl<ed Mr. Lang why the transition from one Commissioner 
to another creates a delay when his department has been working on this 
issue all along. Mr. Lang responded that all decisions made by the City 
Council are placed on the agenda by the individual Commissioners who have 
charge of those particular agenda items. This item will not go back to 
the Council until it is forwarded by Commissioner Koch and, since it is 
such a controversial issue, Commissioner Koch is not ready to put it back 
on the agenda within a week or two of taKing responsibility for it. 

Chairman Petersen asked if there are some elements of the solid waste 
program in the City of Portland that make it different from other cities 
in Oregon and, if so, could Mr. Lang or Commissioner Koch explain. 

Commissioner Koch said there most assuredly are. Smaller communities 
can move quicker than large communities due to diversity of interests. 
Portland has a complex system of solid waste. There are over 100 
collectors that comprise the oldest small business group in the City. 
But a sense of momentum and time has been created through the efforts of 
the Environmental Quality Commission, the mandate from the State, concerned 
environmentalists and business interests, the small industry garbage 
haulers' interests, and the consumer interests. All interests are now 
all coming together so that we can resolve this issue in an equitable way. 
Hopefully, everyone is now ready to sit down with each other and support 
one solid solution to the problem. 

Commissioner Bishop stated that the Commission already gave 
thinking that the foundation would be built; but it wasn't. 
what an additional two months would do. 

Commissioner Koch 
has come and made 
strong conviction 
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Commissioner Buist asked Director Hansen what the process was if the 
Commission were to deny the request for extension. Director Hansen 
responded that the statute provides that the Commission will hold a hearing 
to determine whether or not the opportunity to recycle is being provided. 
If not, enforcement action could include civil penalties. Another option 
is an Order whereby the Commission could say what was expected to happen, 
give timetables and, presumably, non-compliance with that Order would 
subject the municipality to civil penalties as provided in the statute. 

Commissioner Buist asked whether by denying the request the Commission 
would be making a strong statement--that it was fed up with perceived foot
dragging. Director Hansen stated that it is certainly an option; however, 
the Department believes that there is more to be gained by a cooperative 
effort as long as the specific criteria are stated that the Department 
thinks is critical. They are the conditions that are outlined in the staff 
report: 1) A decision is made by the City Council by April; 2) If 
implementation is not feasible by July lst, an interim measure must go 
into effect that will meet the minimum requirements of the law. Those 
are the more positive ways to achieve recycling to the Portland residents. 

Commissioner Koch stated that the Department's staff will be a part of 
the process so that the Department will know literally from day to day 
what the status is. Also, he is going to sit down with the editorial 
boards of all the media in the City and bring them up to speed on what 
has been happening and keep them abreast day by day also. It will be a 
total community effort; everyone will be informed, and no one will be kept 
in the dark. 

Commissioner Bishop asked Director Hansen about Condition #2 of the 
recommendation. How is the Department going to determine that the chosen 
program is at least as effective as the one adopted. Director Hansen 
stated that the analysis that had been provided to the City Council during 
their previous deliberations was done by John Lang's staff--the 
Environmental Services Bureau. They estimated that the preferred option 
(the contract option) would, in fact, have a participation level of at 
least 20%. That is the figure the Department is utilizing as the baseline 
for determining Condition #2. The Department would then expect that both 
the Environmental Services Bureau as well as the Department would be 
estimating whether any other option chosen was as effective. 

Chairman Petersen stated that he had received a letter from State Senator 
Bill Bradbury, Chair of the Senate Committee on Agricultural and Natural 
Resources. He read the letter which requested that the Commission deny 
the City of Portland's request because the Commission would be sending 
a message to the rest of the state if it granted the state's largest 
wasteshed another extension. Chairman Petersen then asked Commissioner 
Koch how he would answer Senator Bradbury's letter. Commissioner Koch 
said he was not sure what the message would be. Although the City of 
Portland does have a lot of resources, it also has a large set of issues 
and problems inherent in this issue. 

Mr. Lang stated that there is a need to evaluate how soon the program would 
be available if an extension is not granted. The intent of asking for 
an extension is not to delay action, but to take action and get the program 
operational as soon as possible. If they don't get an extension, it 
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appears to him that it may take even longer to get the already adopted 
program implemented. 

Commissioner Denecke asked if the big problem is because waste haulers 
are not franchised for certain areas as they are in other localities. 
Mr. Lang responded that the waste haulers are not organized so they 
are all providing collection service within specific areas. That was a 
major concern in the City's designing a recycling system. They did not 
want one hauler providing service to one house (both garbage and recycling) 
one day and another hauler collecting and providing service to another 
house on another day. They wanted to create a system in which there could 
be community and neighborhood consistency in the collection of recyclables. 
That was the main reason they made the specific proposal to the City 
council. The objection to that proposal was that the haulers would 
not be participating completely in the recycling collection. 'I'hey are 
in such a competitive mode with such small profits that, not being 
involved 100% in the recycling, would further erode profit margins, and 
several would go out of business. That is the core of the issue that is 
now before the City Council. 

Commissioner Bishop asked what they were going to come up with and 
recommend to the City Council in the next two months that would be any 
different than what was previously recommended. Mr. Lang stated there 
are three basic options: 1) contracting, 2) the existing collection 
system, and 3) franchising. He feels they need the time to go back and 
see if there is a better chance for consensus on one of those basic 
options. 

Commissioner Bishop then asked if Mr. Lang thought they would come up with 
a different conclusion in two months than they did previously. 
Commissioner Koch stated that it is a political issue and it is time to 
bring everyone together politically, otherwise it will further divide the 
community. 

Jeanne Roy, League of Women Voters representative on the Portland Recycling 
Advisory Committee, testified that, as a member of the Recycling Advisory 
Committee, they worked for ten months exploring the different options and 
came up with a compromise plan. The plan that the City Council adopted 
was not the plan that any of the interest groups advocated, but there was 
agreement that the approved plan was workable. It was a compromise because 
it gave the City control over the recycling system and yet gave the garbage 
haulers the ability to collect the newspapers which is the largest money
making part of the system. Her recollection is this plan was not actively 
opposed at the City Council meeting. 

Commissioner Denecke asked if Ms. Roy had a copy of "Report 
Recommendations on Options To Provide Recycling Collection Service", a 
publication put out by Commissioner Bogle's office. He asked if the 
compromise was' any of the five options given in the report. Ms. Roy stated 
that the compromise plan is the dual contract option; Option B. 

Ms. Roy went on to request that the Commission deny the extension because 
the intent of the law was to save landfill space and, even though there 
are landfill problems in other parts of the state, the biggest problem 
is here because this is where we have the most waste and where the landfill 

DOY403.2 -6-



is filling up. The other law requiring Metro to have a waste reduction 
plan might not have been needed had Portland been able to solve its 
landfill problem before this time. Second, the City of Portland has 
struggled with this issue of establishing a recycling program for over 
ten years, and this is the first time that Council has approved a program. 
She personally does not believe that any other plan will get approved by 
the City Council. Third, they don't believe the reasons the City is asking 
for postponement are justified. One of the reasons this has not been 
accomplished before is because none of the Commissioners or the Mayor have 
been willing to take on the leadership to really get this program through. 
That is :;till not good justification for requesting more time. Also, the 
shuffling of the Bureaus is not justification for requesting more time 
because the City Council did approve the program and it is only the 
implementation that has to take place now. Fourth, although there is value 
in working with the City, as in the Director's recommendation, instead 
of trying to push the City, she doesn't feel it will work. She perceives 
the City Council will not be able to approve a different plan within two 
months which would mean that the Department would have to start its process 
for enforcement anyway. The reason why she feels this way is because the 
residential garbage haulers in Portland want franchising to protect their 
businesses. If they get franchising, the commercial haulers will also 
want franchising to protect their businesses so the residential haulers 
wouldn't take that over; however, there are strong commercial 
establishments in the City who foresee their commercial garbage rates 
rising if there is franchising. There is significant opposition to any 
plan that will be presented. 

Chairman Petersen stated that the Commission has a letter signed by all 
the Commissioners including the Mayor that says the City Council must make 
a decision by the first week in April on a method for providing recycling 
service and promoting education. He then asked Ms. Roy if she was saying 
that they don't mean what they said in the letter or that they will be 
incapable of making a decision. 

Ms. Roy stated that she believes they will be incapable of making a 
decision •. If they do mal<e a decision, it could be the same one they 
have now which would mean it would just be delayed a couple months. On 
the othei: hand, they could come up with another plan, i.e., approve 
franchising system; however, if they approve that she has been told it 
would tal<e another year to implement the plan, and then they would have 
to have an interim plan according to the conditions. As she understands 
it, all they would have to do would be to require all haulers to pick up 
recyclables which would be somewhat better than what residents have now, 
but not significantly. She can see another year and a half going by 
without any significant change in the recycling program. A better scenario 
would be for the Commission to deny the request for extension and, 
hopefully, the City will just implement the plan they have already 
approved; if not, the Commission could order the City to implement its 
approved plan.' It could be a two-year trial plan which would allow 
Commissioner Koch to go ahead and work with interested parties, as he has 
proposed, and come up with a better plan if that's possible. The City 
would still have an interim plan that would have a significant impact on 
what is going to the landfill. 
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Chairman Petersen stated that one of the awl,ward things about this process 
is the fact that one of the options the Commission has is the imposition 
of civil penalties, and he was wondering if Ms. Roy had thought through 
the ramifications of the Commissi.on, or the Department, ordering civil 
penalties against a municipality like the City of Portland. Ms. Roy stated 
she doesn't see it going that far; she thinks the City will respond to 
an Order from the Environmental Quality Commission. Chairman Petersen 
asK.ed if she thinlrn they will respond quicker than the proposal in the 
letter signed by all five Commissioners. Ms. Roy said she does, and she 
might be wrong, but her eitperience in working with the City is that 
what is required is strong leadership to push through a plan that will 
have opposition. 

John Charles, Oregon Environmental Council (OEC), expressed the desire 
to establish a linl' between two Statutory programs; one is Senate 
Bill 662 (SB 662), and the other is Senate Bill 405 (SB 405). A number 
of environmental groups have gotten together for the last year and worked 
with Steve Greenwood, Facility Siting Manager, Hazardous and Solid Waste 
Division, and staff to provide some support from the environmental 
community for the process. Whenever there is a landfill siting process, 
opposition springs up and there is never anyone to stand up from outside 
the agency to say the process does have integrity and, while some may 
disagree with the outcome, it needs to go forward. They have done that. 
The process is going forward in a statutorily sound way. He doesn't see 
how he could continue to counsel people that the process is sound if an 
extension is granted. The staff has implemented SB 662 very aggressively 
and forwardly and it has to do the same thing with SB 405. 

Mr. Charles continued by stating he believed the City has participated 
in some bad faith negotiation. The Commission gave the City an extension 
and they have not held up their end of the bargain. The other possible 
bad faith negotiations will be between the Department and the citizens 
it is dealing with trying to site landfills, and telling them it is making 
aggressive efforts on waste reduction. He doesn't think the Department 
is. In reading the letter from the City and the staff report, both are 
talking about statutory requirement for good cause--but what is good 
cause. They are saying two things: A) some people did not like the 
original program and, B) we have a new Commissioner. Those are lame 
excuses. Some people are not going to like the program no matter what 
you do. The new Commissioner was the story six months ago when it was 
Commissioner Bogle who was new and three months from now they can shift 
the Bureau to Commissioner Blumenauer and say he's new. They can play 
that game for two to three more years. As far as good cause, that is a 
pretty broad phrase and almost anything can qualify as good cause. But 
in the context of this process, the fact that some people don't like the 
plan or there is a new Commissioner again does not constitute good cause. 
The delay is already causing harm. Parkrose Recycling Center shut down 
in August because SB 405 was coming on-line. Six months have gone by, 
and those hund'reds of people who dropped stuff off once a month like 
clockwork don't have those options now. The recycling center is not there 
and who !mows if those people are still recycling. That indicates that 
there is actually harm being caused by Portland's foot-dragging. One final 
comment is that for people to say that the enforcement part is 
counterproductive is the same thing as saying that the statute is 
unenforceable. The statute lays out a process. You have to find good 
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cause. 'l'hat' s what the statute calls for. If i.t turns out i.t is 
counterproductive, then you go back to the 1989 Legislature and tell them 
that the enforcement procedure is not as good as they would lil<e. But 
trying to guess now whether that's going to be the case is to admit that 
the program is unenforceable. There should be a discussion about what 
is good cause, and if there isn't good cause then the Commission should 
deny the request and get on with the program. 

Chairman Petersen asked if Mr. Charles would agree to an extension if the 
City complies with the conditions of the extension because enforcement 
proceedings would not achieve an operational recycling program any more 
rapidly. Mr. Charles stated he does not agree because it is only 
speculation and, if the Commission determines there is not good cause and 
the City is out of compliance, he thinks they will move back towards the 
original plan they had in June knowing that is the quickest way to get 
on with the program and will then do it faster than if they have two more 
months for discussion. 

Commissioner Petersen asl<ed why they would go bacl< to the original plan 
when the Department has already said that is not a good plan. Mr. Charles 
clarified that he meant the contracting plan. He would go back to the 
plan that had been determined would be acceptable if he were told he did 
not have any more time. Chairman Petersen asked if the OEC thinlrn 
residential franchising of the garbage collection in Portland would be 
a step forward environmentally. Mr. Charles indicated that his discussions 
with City staff indicated that it would take another 18 months to get it 
underway, which is unacceptable to him. The contracting option seems to 
be the option that can get moving the fastest and simplest. Franchising 
is the most lengthy way to do it. 

Estle Harlan, Oregon Solid Waste Industry (OSSI) Consultant testified 
she was speaking on behalf of the six Solid Waste Associations in the 
Portland Region: Clackamas county Refuse Disposal Association, Multnomah 
County Refuse Disposal Association, Oregon Sanitary Service Institute, 
Portland Association of Sanitary Service Operators, Teamsters Local 281, 
and the Washington County Refuse Disposal Association. The Tri-County 
council would support an extension to the City of Portland to develop and 
implement a curbside recycling program. This issue is critical to the 
solid waste industry and the City needs to have the additional time they 
have requested in order to assure implementation of an appropriate system. 
Most members of the Tri-County Council are in franchised areas and they 
have adopted recycling programs in those areas approved by the Department 
of Environmental Quality long ago. However, all of the associations in 
the Tri-County Council also have members in the City of Portland and, 
because of the lacl< of regulation over the solid waste industry in the 
City, it is much more difficult to arrive at a decision unless the City 
adopts a franchise system for the regulation of all solid waste management 
including recycling. The problems are inherent when trying to regulate 
just the recycting portion of the system. Ms. Harlan disagreed with 
testimony that indicated that recycling is not happening i.n Portland right 
now. She indicated the solid waste industry has been providing recycling 
for a good many years; they're committed to recycling. Some of the highest 
volumes in the state are coming out of the City of Portland in an already 

( unregulated situation. She recognized that to meet the technicalities 
1, of SB 405 there does need to be a systemmatic program and indicated the 
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Tri-County Council would work with Commissioner Koch to meet his 
commitment, but the solid waste industry is not foot-dragging. They are 
recycling. 

Judy Dehen, Sierra Club, testified that she has not been as active in the 
recycling issues as in the other issues involving solid waste, She worked 
on SB 662 and she was also involved in the landfill siting issue. The 
Columbia Group of the Sierra Club sided with the Wildwood neighbors against 
having it placed in their neighborhood. Wildwood neighbors have spent 
$100,000 of their own money to fight the landfill and, no matter who gets 
the landfill, it is going to be a personal tragedy in their lives. It 
will cause a great deal of stress. If Metro decides to go ahead with some 
kind of alternative technology, wherever they site that it will also cause 
a great deal of stress. Everyone should pitch in so that these people 
do not feel that their land, property values and their lives have been 
disrupted for nothing. 

Leanne Maccoll, President, Portland League of Women Voters and a member 
of the Facility Siting Advisory Committee, testified that she agrees with 
everything Jeanne Roy said, but she is here to testify for the League of 
Women Voters and as a disappointed, cynical citizen. The subject has 
been studied to death. There have been consultants, citizen advisory 
committees involving all interested groups. It is pie in the sky when 
we tall< about getting consensus amongst all the groups--that will never 
happen. There is no way all these groups will be satisfied. The plan 
that the City now has--contracting-- certainly does not satisfy everyone, 
but it seems to be the best plan now. We know that garbage disposal is 
going to cost more no matter what method we use to deal with it. Recycling 
appears to be one very important way to keep these costs down. 
Furthermore, the public needs to be educated by every means possible that 
these costs will be escalating and the responsibility to educate the public 
is in the Bill. Lastly, as a member of the DEQ Facility Siting Advisory 
Corn.mittee, she feels rather hypocritical to have the committee go out 
telling citizens to really pitch in there and recycle and help solve this 
problem when right here in our own City we do not even have a plan yet. 

Jere Grimm, testifying as an individual, read a brief statement urging 
the Commission deny the requested 90-day delay. Her family has been source 
separating and recycling 80% of household wastes for about 12 years. They 
do this out of concern and love for the earth which we all share and must 
care for. The State of Oregon has taken the lead in environmental matters 
for the past 15 years. It is shocking and humiliating that the largest 
City in this state will be the fourth from last in line to implement 
the 1983 Opportunity to Recycle Act passed by the State Legislature. The 
deadline for compliance was delayed once and the program was to be in place 
last July. There is an acceptable solution which was passed by the City 
Council and remains only to be put in place. Further delay now only opens 
the door to reworKing the entire matter and even further delays--a flagrant 
waste of more than a year of staff time. In the name of efficiency and 
the careful use of our tax dollars, she urged the Commission to deny this 
delay and direct the City Council to implement the program immediately. 

Estella Johnson, League of Women Voters, testified that what concerns her 
is that this is constantly being delayed. If something is going to get 

\. done, we have to get started. Even though it is not perfect the first 
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time, it can be worked on as we go along. Portland has an obligation since 
it is the biggest City in the State to set a precedent or standard of what 
we want Oregon to be and what we want Portland to be. If there is a law, 
either enforce it or get rid of it. It seems to her the City is constantly 
evading this and she thinks we can get started at it even though everything 
isn't ready •.. The City should start right now. It should not be delayed 
anymore. 

Mike Houck, Audubon Society of Portland, testified that the Audubon 
society does not normally get involved in recycling issues per se. Their 
primary focus is wildlife habitat oriented. He participated in the 
on-going landfill site selection process by visiting all the preliminary 
sites and writing up a report for purposes of distribution to the DEQ and 
the neighborhood groups who were interested in the process. He has 
personally taken innumerable phone calls at home from concerned citizens, 
not to mention all the calls and letters that have come in at the Audubon 
Society. He has participated in DEQ's peer review process and has been 
very supportive of the process. It is his opinion that the City has 
developed a compromise program. He was prepared to support that program 
before the City Council last month, but the hearing was cancelled. He 
is very sympathetic to Commissioner Koch's reasons for requesting an 
extension, but he came prepared to urge denial of that extension. It is 
his opinion that the crux of the issue is Condition #2 in the staff report: 
"the chosen program must be at least as effective in increasing 
participation", etc. His concern is an extension would result in an 
erosion or further compromise of that plan. He heard Commissioner Koch 
state that his aim is in the interest of building consensus and we can't 
argue against that as an objective. He would not oppose an extension if 
that was truly the objective and not merely an opportunity for haulers 
to gut the program. He is concerned that is what might happen. He feels 
the Commission's decision is basically a toss up; however, he urges denial 
of the extension primarily on the basis that it seems to him if the City 
is forced to go forth with the program that currently exists there will 
be plenty of opportunity for consensus building and for fine tuning that 
program. 

Jeremy Sarant, Board of Portland Recycling and a member of Portland's 
Technical Advisory Committee, testified they met for over a year 
discussing this and hearing from all interested parties. There was 
significant participation on that Committee from garbage haulers, 
recyclers and governmental agencies. There are inherent conflicts in this 
question and that is where the state law comes from. He urged denial of 
the request for extension. The contract plan which the Technical Advisory 
Committee came up with and proposed, the City staff also proposed, and the 
Council approved, does not exclude any party from participation in 
recycling. The Commission heard today from the Tri-County Haulers that 
some garbage haulers have been recycling for a long time. That's 
absolutely true, and there is no reason under the plan the City approved 
why they canno't continue to participate as a contracted group. They can 
either join together in groups or proceed individually and bid for one 
of the several contracts proposed. He agrees with Mike Houci{ that the 
only reason for delay would be to reduce or cut back on the potential in 
the proposed plan. He appreciates Commissioner Koch's working hard to 
get up to snuff on the issue and, having done that, he does not see what 
is to be gained by spending any more time. Conunissioner Koch has scheduled 
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meetings and they are underway now. There is no reason why they cannot 
come up with a plan in two or three weeks. And there is no reason why 
that plan can't be implemented in two or three months, the amount of time 
it physically takes to get contracts out and bid on. Finally, he would 
hope that the Commission would, at least tentatively, set enforcement 
procedures in motion so that if the request is denied, the hearing would 
be underway; if the extension is granted it is with the provison that the 
hearing be scheduled for April 2nd (if the extension is until April 1st). 

Commissioner Denecke asked Director Hansen if the last suggestion was a 
feasible one. Director Hansen stated that is exactly what the 
recommendation would be. If that milestone were not met, the Commission 
would authorize the Department to proceed. 

David McMahon, Cloudburst Recycling and a member of the Portland Area 
Sanitary Service Operators, testified that his company has been providing 
recycling in the Portland area for 12 years and he has been an active 
participant in all the political processes surrounding solid waste and 
particularly, recycling. Portland has exhaustively studied the alternative 
approaches over the past 18 months, and the only barrier was the opposition 
by some members of the local hauling community. In his view the only 
justification for granting more time as a courtesy to Commissioner Koch 
would be to consider franchising. If the EQC decides to grant the 
extension it would save the City a lot of pain by being explicit as to 
what alternatives it considers acceptable. First, it should require an 
ordinance from the City which would automatically implement its adopted 
plan unless they can adopt an equally effective approach by the given date, 
April 1st. It should be noted that unless the City enacts an emergency 
ordinance, any ordinance that they adopt will require a second 
reading 30 days after the first reading. If the City adopted an ordinance 
by next month then the second reading would be able to be made by April 
J.st unless they supplanted it with what they and the Commission consider 
to be a better program. Second, it should make clear that no variant of 
the so-called permit approach would be acceptable and should be removed 
from consideration as not meeting the requirements. It would also be 
helpful to be even more specific than just matching the expected 
participation rate of the adopted plan. More specific items should be 
mentioned such as to minimize the cost of providing service, which is 
certainly in line with the intent of SB 405 in making recycling collection 
more cost-effective than collection and disposal; another item is 
simplicity of design allowing the program to be effectively monitored for 
reportings purposes, easily promoted, enforced and modified by the City 
as time goes along. That simplicity is an important part of the success 
of any program. Another item would be a selection process that gets good 
operators who are accountable directly to the City to provide the service, 
and whose continued performance in that capacity is based on performance 
in the recycling program rather than a blend of various responsibilities. 

Sandra Gee, private citizen, testified that she has been recycling for: 
at least 15 years and comes from a community, Davis, California, that was 
the first community in the country to have a model program in recycling. 
It was very successfully implemented. It was, and still is, required of 
citizens. They provide curbside recycling at a very low cost to the City 
and it has been done very smoothly and has helped the City economically. 
She feels very disappointed in Portland because it does not take more 
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leadership. It is the biggest city in the state and there are 65 other 
communities in the state that have curbside recycling already implemented. 
She feels that recycling should not be delayed any further and that the 
Department of Environmental Quality, by its name, has as its responsibility 
to take the leadership in protecting environmental quality not only locally 
but globally. Recycling helps preserve resources for the entire globe 
which is a major concern today. The purpose of this Commission is to 
provide knowledge and leadership to the citizens. Sometimes it is 
necessary to force something that is for the public good. Delaying this 
will use more resources and more quickly fill our landfills and, in the 
long run, cost us more. She would hate to see Portland heading toward 
the experience of New Jersey. It has filled 100 landfills and has ten 
remaining that are about to be closed and their dumping costs have gone 
from $9 to $96. She believes the Commission should take the leadership 
and deny this extension and let the curbside recycling program proceed 
as quicl<ly as possible. 

Betty McArdle, private citizen, testified she has been a recycler for 
at least 20 years. She saves everything in her garage and then hauls it 
up to Lake Oswego High School. Not everyone in the City of Portland 
is going to go to that trouble, so it is up to the City to make it 
convenient for them. The program that was proposed some months ago would 
make it convenient for citizens to recycle. Her hauler does not picl< up 
recyclables. Therefore, her neighborhood is not a recycling neighborhood. 
She would like to see that changed. She is a native of Portland and very 
proud of this City but, at this moment, she is not proud that the City 
cannot seem to get on-line with the recycling program. It is the law and 
she doubts that the City of Portland would give her extensions on following 
the laws of the City. It is time that the City is compelled to follow 
the law. The plan that was introduced some months ago is a workable plan. 
It may not be perfect, but it is workable, and she thinlrn once it is put 
into place and has been used for a time then the fine tuning that is needed 
can be worked on. It is difficult to figure out what the problems are 
going to be until the plan has actually been in use for a while. She urges 
denial of the extension. 

Commissioner Bishop asked if Lorie Parker, Waste Reduction Manager, 
Hazardous and Solid Waste Division, thinks it is possible that in two 
months a new plan can be developed. Lorie responded that the issue has 
been debated in-house at various levels. She is not sure that anything 
is going to come of the extension. On the other hand, she is not sure 
that it won't; and the Department decided to try one more time in the 
cooperative mode especially because the enforcement process is not a rapid 
one. It would be difficult, and if we can get it through this way, it 
would certainly be easier and better for everybody. 

Commissioner Buist asked why the consensus building and mediation process 
will come to a grinding halt if the Commission denies the request. It 
seems to her that it will go on, and yet the Commission is being presented 
with this as an either/or. If the Commission denies the request, all this 
great togetherness is going to stop. Surely that is not true. Lorie 
responded that if the Commission denies the request and goes into the 
enforcement mode, they could design the Order to look like the conditions 
that are in the Director's Recommendation which would allow that to 
continue. Or, they could decide and agree with some of the people 
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testifying that the option originally chosen by the City is the one they 
should implement and order them to do that, and not give them the option 
of redebating and, perhaps, coming up with a different option. It would 
be up to the Commission as to how much they want to allow the City to 
continue to debate the issue, 

Chairman Petersen stated that they could not make the Order today because 
there has to be a hearing that gives the public the chance of telling the 
Commission whether or not the opportunity to recycle is being provided. 

Commissioner Buist responded that she was in favor of going in that 
direction because it seems to her that the message that the Commission 
is handing down is very, very important. The perception of how the 
Commission is viewing this issue is very important to the whole of Oregon. 
If the Commission approves another two months because of all of those 
things, then she thinks they are saying that someone else can come along 
and they will agree to their foot-dragging. She is not convinced that 
a two-month extension will make all that much difference. She is also 
not convinced that denying the request will prolong the process--it might-
but she is willing to take that chance because the message, to her, is 
extraordinarily important. 

Director Hansen responded to Commissioner Buist's question also. He stated 
there are two significant things that are different this time. 
First, a very strong commitment by the Commissioner in charge that says 
"we're going to bring forward a recycling program." Commissioner Bogle 
who, although he was interested, did not have that same level of 
commitment to say "we're going to produce an end result". Secondly, the. 
contract option, which was really what was before the City of Portland 
before, and is being debated now. The Department has stayed out of what 
the exact mechanism is for garbage collection within the City of Portland. 
But, clearly, franchising is the option .that is being discussed. It is 
the option that is going to come forward as a possible way of bringing 
forth an opportunity to recycle program. As we look at the franchise 
option iu terms of recycling, leaving aside what that means for garbage 
collection, we think that there is going to be at least as good a recycling 
plan and, quite possibly, a better recycling plan because of a better 
program that can be implemented through franchising. Therefore, we 
recommend giving them two months. You do not gain much, at least in terms 
of the speed of being able to get a new program in place, and you have 
some potential of being able to get a better program in the long-run. 
There is more here today than just the fact that last July 1st you were 
being presented with the first extension request and they needed a little 
more time. There are significant differences and that is what led the 
Department to the conclusion that we recommended to the Commission. 

Commissioner Buist responded, one of the concerns is that over the next 
two months the garbage haulers would have the opportunity to gut the 
program. Dire'ctor Hansen responded that in provision #2 of the conditions 
of the extension, it must be at least as effective. If the program 
produced is not at least as effective as the contract option, then that 
provision comes in, and the Department would recommend the Commission 
authorize the Department, immediately upon the formal adoption of a less 
effective program, to hold a hearing to determine whether or not the 
opportunity to recycle was being prov:lded. So that issue gets addressed 
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by the fact that the condition is in the recommendation. 

conunissioner Denecl<e responded to Lorie that he was influenced by the staff 
report recorrunending the extension because enforcement would not achieve 
an operational recycling program any more rapidly than the extension. 
What concerns him the most is that come April 1st and nothing has happened, 
is there something that can be done so that they cannot come back to the 
conunission with the same statements and request. Lorie responded that 
if the Commission does grant the extension that they also grant the 
Department the authority to set a hearing for immediately after that April 
1st deadline. If the decision is not made, or they make a decision that 
the Department determines is not going to provide a program at least as 
effective as the contract program, the Department would irrunediately move 
into that hearings process, because, just advertising for the hearing etc. 
taKes time and spreads out the process. Two months would still be lost, 
but the Department would ask for that instruction even if the Commission 
does adopt the extension so that more time is not lost than is necessary 
going into the enforcement mode. 

Commissioner Bishop requested clarification of the difference between 
franchising and contracting. Director Hansen responded that, basically 
the contract proposal divided the City into six areas that would then be 
bid as contracts. Those contract holders would then provide the 
opportunity to recycle, but only recycling. Under a franchise system, 
individual haulers are "franchised" to provide exclusive service in a 
specific area. The franchise would require them to provide both garbage 
collection and recycling service. If franchising were chosen, it could 
take 12 to 18 months to implement, therefore, an interim program would 
be required after July 1, 1987. 

Conunissioner Petersen stated that the staff report does not say anything 
about the elements of that interim program in terms of its effectiveness. 
Lorie Parker responded that we would expect, if it were to be several 
months to get the final program on-line, the City would be on extension 
until the end of that time. The Department would not acknowledge that 
the interim program was complying with the law, because most likely they 
would use the permit system. The permit .system would require all the 
haulers to provide recycling service. The haulers might contract with 
each other. The Department does not acknowledge that such a program would 
be effective enough to meet the requirements of the law. It will be very 
hard to promote, i.t will not get nearly as good participation, and the 
City's own studies show that the participation rates under that kind of 
program would not be good. It will also be very expensive. We would have 
something of a program but not a very good program for the time that they 
were working on the franchising option. 

Commissioner Bishop stated that she was in favor of building consensus, 
but could not vote for the extension now because she could not see that 
there is anyth'ing to be gained. 

Conunissioner Buist stated that one of the arguments she was persuaded 
by was the idea of going with the existing plan, which very responsible 
people have worked on for a long time, and seeing if it works. She cannot 
imagine that any plan, however wonderful it looks on paper, is not going 
to need fine tuning. She thought that getting the show on the road, 
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getting the plan going, seeing how it works and then having some mid-course 
correction is a very reasonable way to go. It is hard for her to imagine 
that in two months the existing plan is suddenly going to be transformed 
by something much, much better. 

Chairman Petersen asked how long the contracts would be in effect if the 
contract approach was chosen. Lorie Parker responded they originally 
proposed five years and then decided on three. The reduced contract length 
would allow problems to be fixed without waiting so long to be able to 
fix it. Secondly, originally they had required a fairly extensive record 
of recycling before anyone could bid. They cut that down also to allow 
every hauler in the City to have the opportunity to bid on the contract 
or they could group together and bid on the contract. 

Commissioner Petersen asked whether there would be great dislocation to 
contractors if a franchise collection system were selected and contracts 
were abandoned after three years. Lorie Parker responded that it is a 
possibility and one that she !~nows has been discussed. In the meantime, 
the concern that haulers really have is that the whole solid waste system 
should be franchised and that could be approached separately and put 
together at some later point in time. 

Commissioner Petersen asked Lorie what the negatives would be to that 
approach. Lorie responded there would probably be few. There might be 
some problems with the amortization of equipment in the short period. 

Director Hansen stated that they should be aware that the contract is one 
that the City originally authorized and then basically backed away from. 
All City council members have signed a letter saying that Commissioner 
Koch is responsible for bringing forward a new idea, and they are going 
to resolve it. Secondly, the contract option costs money. The whole 
concept behind SB 405 is that when you pick up garbage you also pick up 
separated recyclable goods. If, however, someone is picking up recyclable 
goods alone, it clearly is one that has to be paid for. The City of 
Portland provided for that by having a fee on holders of garbage permits 
to be able to pay for that contract. So, in the long-run, they are really 
talking about having a major restructuring of how garbage service is being 
provided and the best way to fit recycling in with garbage service. The 
contract option was one which nobody really got very excited about at 
first, but it became the only way to provide that service. The franchise 
option has some up-side potential to be able to get better recycling. 
What the Department is holding after in Condition #2 of the recommendation, 
however, is a program being no less effective than the contract option. 

Commissioner Buist asl<ed if the franchise option is not going to take much 
longer to develop a super plan. Director Hansen agreed and went on to 
say what we're asking for in Condition #4 is that an interim program must 
be in place on July 1. The effectiveness of that is something that 
has got to be balanced out. 

Commissioner Bishop stated, she thinks that if the Commission denies the 
request for extension, and the City goes ahead with the program, they will 
have three years to work on the franchise program. Director Hansen stated 
that the Commission does not have the choice of deciding whether to adopt 
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a contract. It is the City council's decision. Commissioner Bishop 
agreed. 

Lorie Parker stated that if enforcement proceedings are initiated, the 
Commission may have the ability to tell the City exactly what to adopt. 
They can say "adopt option B and go into contracts and here is what the 
contracts should look like". The Commission has the ability, under the 
law, to structure it as much or as little as they want in their directions 
to the City Council. 

Chairman Petersen stated that he, for one, would take that action only 
as a last resort. He does not believe the Commission should be imposing 
those kinds of requirements on any local jurisdiction except when they 
have totally failed to act. He thinks that the solution to Portland's 
solid waste and recycling problem is best found by the City of Portland 
and not by the Commission. Also, if there is an extension, the Commission 
must make some findings for just cause. In his opinion, change in Bureaus 
and the change in administration does not constitute just cause. If they 
were to find that, it would come back to haunt them. He is afraid that 
every municipality in the state would come back and say "wait a minute, 
Commissioner Smith just died and Commissioner Jones is now involved and 
he is going to have to study this for another six months". While he is 
very sympathetic with Commissioner Koch's personal position, he does not 
think the fact that they have shifted Bureaus is legal just cause. 
However, there is a significant difference between the way the City of 
Portland collects its solid waste and the way other communities do, not 
only because of the size of the community but also because there are over 
120 people involved in the process and it is not a franchise process. 
He feels that would be just cause should the Commission decide to give 
the extension, because he does believe that they are dealing with a 
significantly different situation than they are with the City of Bend or 
any other place. Commissioner Buist stated she could not agree more. 

Commissioner Denecke stated that he was going to vote for the extension 
because, as the staff report said, denying the extension would not speed 
up recycling, and also because now they have representation by the Mayor 
and four City Councilpersons that they are all going to expedite this 
program. He would vote for that on the condition that they start putting 
the steps in motion now so that come April 1st, if the City is no further 
along .than they are now, the Department can immediately step in. 

It was MOVED by Commissioner Denecke to approve the request. There was 
no second. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop and 
passed three to one that the request be denied. Commissioner DenecJ{e voted 
no. 

Chairman Petersen indicated that, for housekeeping purposes, the Commission 
needed to authorize a hearing on whether the opportunity to recycle is 
being provided in the Portland wasteshed. Director Hansen indicated that 
if the Commission would direct the Department to hold a hearing as quickly 
as it can, the Department will work out the Secretary of state's timing 
for publication of notice and so on. Chairman Petersen asked if part of 
that motion would be that the Department would act as Hearings Officer on 
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the Commission's behalf. Director Hansen stated that all it would be is 
a hearing to determine if the opportunity to recycle is being provided--not 
what the alternatives or preferred options are for the Commission. 
Chairman Petersen agreed. 

It was MOVE~ by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the Department should hold a hearing as soon as 
possible to determine whether or not the opportunity to recycle is being 
provided in the Portland wasteshed. 

AGENDA ITEM D: Proposed Adoption of Oregon's Oil and Hazardous Materials 
Emergency Response Plan. 

At the 1985 Legislative session, the Department introduced HB 2146 which 
was passed and codified into ORS 466.605 to 466.690. Section 466.620 of 
the statutes specifically requires the Environmental Quality Commission 
to adopt an Oil and Hazardous Material Emergency Response Master Plan after 
consultation with the Interagency Hazard Communication Council, The Oregon 
State Police, the Oregon Fire Chiefs Association and any other appropriate 
agency or organization. 

Attachment IV is the completed plan. It contains an overview 
of Oregon's Emergency Preparedness Program, a narrative summary of the 
Emergency Response System, and a detailed description of the roles and 
responsibilities of state, local and federal agencies, industry and 
volunteer organizations. It was completed with the help of three technical 
advisory committees composed of technical experts and emergency responders 
from all levels of government and private industry including the Oregon 
State Police and the Oregon Fire Chiefs Association. 

The plan has been reviewed by the Interagency Hazard Communication Council, 
the three technical committees and the DEQ's HB 2146 Policy Advisory 
Committee. More than 1,100 copies of the draft were mailed out for public 
review and comment. Written comments and oral testimony were also 
solicited through a series of public hearings. Where appropriate, changes 
have been made in the plan to reflect the concerns expressed during the 
hearings and review period. 

The final plan represents the system as it now exists. It has the 
concurrence of all interested parties. 

Director's Recommendation 

Based on the summation in the staff report, the Department requests 
the Commission to adopt the Oil and Hazardous Material Emergency 
Response Plan as it is presented in Attachment IV. 

There was no public testimony. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and 
passed unanimously that the Oil and Hazardous Material Emergency Response 
Plan be adopted. 
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AGENDA ITEM E : Informational Report: Oregon's Recycling 0pportunity 
Act: Report on Implementation to the 1987 Oregon 
Legislative Assembly 

This agenda item contains a report to the Legislature regarding compliance 
with and implementation of the Recycling Opportunity Act. The Act requires 
that the Commission review the Department's report and submit a report 
on compliance with and implementation of the Act to the 1987 Oregon 
Legislative Assembly. 

Director's Recommendation 

It is recommended that the Commission review the attached report on 
compliance with and implementation of the Recycling Opportunity Act 
and submit the report to the 1987 Oregon Legislative Assembly. 

Chairman Petersen asked whether the report ought to be updated to reflect 
the action taken today. Lorie Parker, Waste Reduction Manager, Hazardous 
and Solid Waste Division, responded that the Department would like to 
update the discussion regarding the City of Portland, and they have counted 
again and there are now 104 cities in the state providing recycling 
programs. 

Commissioner Denecke asked if Milton-Freewater, Pendleton, La Grande and 
Hermiston are still not recycling. Lorie responded that they are not and 
today's action helped because Pendleton told them that they were not too 
worried at the moment. Maybe now they will get worried. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop and 
passed unanimously that the report, as updated, be presented to the 1987 
Legislature. 

AGENDA ITEM F: Informational Report: The Status of Implementation of 
the Metro Waste Reduction Program 

As requested by the Commission at the time it approved Metro's waste 
Reduction Program, Metro has submitted a report on its implementation 
efforts over the past six months. For the most part, Metro has 
accomplished the tasks scheduled for those months. They have, however, 
not adopted the local government certification program with rate incentives 
to encourage compliance as outlined in the Waste Reduction Program. Nor 
has Metro carried out its Technical Assistance program to local 
governments. 

Director's Recommendation 

It is recommended that the Commission direct the Department to submit 
to the 1987 Legislative Assembly Metro's Waste Reduction Program 
Status Report and this Informational Report along with the approved 
Metro waste Reduction Program and the June 27, 1986 DEQ staff report. 

Chairman Petersen stated there are complex problems in this whole business 
of siting a landfill. Collecting the garbage amd recycling is a part of 
that process. Alternative technology is also part of that process. He 
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has participated in a lot of discussions with people who are really 
concerned by its operating in a piece-meal fashion. Part of that is 
because SB 662 really dealt with just one phase of the whole problem. 
That is, just the siting of the landfill. It really got the Corrunission 
involved just in that particular issue. Chairman Petersen is frustrated 
by the fact that th.is is being segmented. He knows that there is nothing 
we can do about that now unless there is legislation being considered or 
proposed to draw all that together. He was very uplifted about John 
Charles' and Mr. Houck's corrunents about how they perceived the siting 
process to date and how they are pleased and have told their constituents 
that it seems to be progressing in a reasonable way and a way that complies 
with the statute. That made him feel better. Is it all going to happen? 

Lorie Parker responded that initially we did not have a split system 
because DEQ had to approve the waste reduction plan. The Department had 
control of all the recycling plans and the alternative technology and all 
the planuing effort. After the July 1 approvals, the Department had no 
monitoring authority or enforcement authority over that whole segment of 
the solid waste management in the region. That was discussed during 
interim corrunittees. The Legislature aclmowledged that they had forgotten 
to give us any continuing authority. She is not aware of a bill that does 
address that. A lot of things are happening at Metro; they have a new 
Executive Director and we really don't know yet where she is going. She 
has appointed a blue ribbon task force to relook at everything. Metro 
may or may not like the waste reduction plan that was adopted, and we do 
not know yet what Metro is going to do. 

Chairman Petersen stated that Representative Burton has introduced a bill, 
or is thinking about introducing a bill, that would delay the siting 
process. Lorie Parker responded that was true. Director Hansen said there 
has been nothing printed yet. He has been told that it will extend the 
deadline until December 31, or somewhere in that range, and, conceptually, 
the Corrunission would be barred from being able to choose a site until Metro 
had concluded its negotiations and awarded a contract for alternative 
technology. 

Corrunissioner Denecl>e stated he thinks it is vitally important that the 
Corrunission go down to the garbage burner and talk to them about that and 
also he would hope that at the next meeting they could get the latest 
report on the emission test on the Marion County Garbage Burner and the 
garbage hauling rates in Marion County because it is becoming apparent 
that this is becoming a hot issue certainly in the metropolitan area. 

Chairman Petersen also stated that they had talked about going to a 
state-of-the-art landfill and they would talk for two hours this afternoon 
at a work session on landfills. 

It was MOVED by Corrunissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the report be presented to the 1987 Legislature. 

AGENDA ITEM G: Proposed Adoption of Temporary Rule that would Revise 
"Definitions" OAR 340-108-002 (9) (b); "Subdivision B: 
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At tne Commission's September 12, 1986 meeting in Bend, revised reportable 
quantity rules were adopted as part of major revisions to spill and release 
rules in general. The revisions were prompted by the passage of HB 2146 
{now ORS 466.605 to 466.690). 

Particular concern by industry was expressed relative to those substances 
reportable at 19 pounds under the federal program {i.e. PCB and Chlorine) 
but one pound at the state level. 

Although the Conuni.ssion adopted the staff recommendation, it requested 
a report back within 90 days on the impact of the lower reportable quantity 
{RQ) levels. This report is in response to that request. Although the 
Commission you asl,ed for a status report, we believe the data showed more 
significant action w9s warranted. The evaluation suggests that only a 
limited number of spills occurred in quantities between the state and 
federal number and would be reportable anyway. 

As a result of this analysis, we concluded that use of the federal RQ 
values is protective of public health and environment. We are proposing 
a temporary rule to adopt the federal RQ values. If you agree with that 
recommendation, we need to amend the Director's Recommendation to also 
include hearing authorization for permanent repeal. Temporary rules are 
effective for only 180 days until permanent action is taken. 

Director's Recommendation 

Based on the staff report, it is recommended that the Commission adopt 
proposed revisions to "Definitions" OAR 340-108-002 (9) {b); 
"Subdivision B: Reportable Quantities" OAr 340-108-010(1) {d) and 
(2) and repeal in its entirety Appendix I of OAR 340 - Division 108. 

Chairman Petersen asked if we are basically going back to the Federal 
reportable quantity rules. Director Hansen responded that was true. In 
general they were at various levels at the Federal level, we took them 
down by an order of magnitude except for those .of one pound. The data 
just does not demonstrate that will accomplish the goal we wanted which 
was to be able to find out what spills were happening and make sure they 
were cleaned up properly. This does not change cleanup standards 
whatsoever. Cleanup was always to be performed appropriately no matter 
what the level was. This was merely the notification to the Department. 

It was MOVED by commissioner Buist, seconded by Commissioner Bishop and 
passed unanimously that the Director's recommendation be approved as a 
temporary rule and that a hearing be authorized for the adoption of 
permanent rules. 

AGENDA ITEM 1-1: Informational Report: Eagle-Picher Minerals, Inc. 

This agenda item is an informational report concerning the compliance 
status of Eagle-Picher Minerals, Inc. This report was requested by the 
Commission at the December 12, 1986 EQC meeting following the public forum 
section at which Mr. William Schneider and Mr. Jack Torrey expressed strong 
concerns about air and noise pollution from the facility. 
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Following the EQC meeting, Department staff met with the Company to discuss 
identified problems and established necessary compliance schedules. This 
report sununarizes those discussions and the actions to be taken. Fred 
Bolton visited the facility this week. 

Director's Reconunendation 

The Department intends to continue to require Eagle-Picher to comply 
with both Air Quality and Noise standards. Further enforcement action 
will be initiated if necessary to ensure that compliance is achieved. 
It is reconunended that the Conunission concur in this course of action. 

Conunissioner Buist asked if Fred Bolton's visit was announced ahead of 
time to the company. Director Hansen stated that it was not coordinated 
with the company. It was less for the purpose of doing the testing and 
compliance schedule and more to see what was actually happening at the 
facility at that time. 

conunissioner Buist asked Fred Bolton to tell the Conunission about the 
visit. Fred Bolton, Administrator, Regional Operations Division, responded 
that he went out with Dave Nichol, of the Eastern Region staff, and Terry 
Obteshl<a, of the Noise Section. They met with the local citizens--both 
Mr. Schneider and Jack Torrey. They observed the plant's operation and 
also did some noise testing in and around the plant. They walked through 
the facility to see what the company had done from an air pollution control 
standpoint. They were either completed or on schedule to be completed 
by February 15th. 

Conunissioner Buist asked if it was dusty the day they were there. Mr. 
Bolton responded it was not. It was very cold--below io°F; the company 
had implemented a lot of cleanup programs they had committed to after 
Department staff met with the company. It was cold but the plant was very 
clean compared to what it was during previous inspections both by field 
staff and headquarters staff. Conunissioner Buist asked if the residents 
said the same thing--that it was definitely cleaned up. Mr. Bolton 
responded that they have not visited the plant directly, but they still 
observe the noise problems. 

Conunissioner Buist asked if noise has remained a problem but dust has 
decreased. Mr. Bolton stated that from what the company has implemented, 
he would have to say they are not having the same emissions as they had 
before. 

Chairman Petersen asked how far the plant was away from Steve Gardels' 
office in Pendleton, and wondered if there was anyone who would be able 
to check and visit it periodically. Mr. Bolton responded that the County 
Courthouse is seven miles away in Vale. Their Sanitarian has observed 
things in and about the plant. He does not work for DEQ but our Pendleton 
office is 180 'miles, or a four hour drive, from the plant. 

Roger E. Malone, President Eagle-Picher Minerals, Inc., testified that 
Eagle-Picher Minerals, Inc. is a wholly owned subsidiary of Eagle-Picher 
Industries whose home offices are in Cincinnati, Ohio, and Eagle-Picher 
Minerals is located in Reno, Nevada. He had with him Paul Harper, Director 
of Environmental Affairs and Safety, and also Robert Piekarz, 
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Eagle-Picher's Vice-President of Engineering and Environmental Affairs. 
It was Bob Piekarz' group who built the facility in Vale, Oregon. The 
company was its own contractor on the plant, This plant is located 
about 7-1/2 miles west of Vale, Oregon, just off of Route 20. They chose 
a 300-acre site for this operation in order to make it as acceptable in 
the community as possible. They placed it outside of town a good distance. 
It was sited there for the purposes of being able to obtain natural 
gas, and to have a railroad available. The railroad that runs by the site 
is a branch line that goes to Burns. They put the plant there for the 
ability to be able to get contractual services that are necessary, to have 
facilities--the interstate highway runs near there--for the transportation 
of their products to the market areas. He pointed out that in Nevada, 
they have three units the size of this one on 20 acres. Also, on that 
site, they have agreed to, and are keeping, a 500 foot minimum buffer area 
dedicated to agricultural purposes to mitigate environmental concern. 

Mr. Malone described the uses of diatomaceous earth. Syrup is filtered 
through diatomaceous earth. Diatomaceous earth is also used as the caking 
agent for fertilizer to keep it free flowing in the bags and for the farmer 
to apply, or for his fungicide, herbicide, and as a carrier for the 
toxicants for all these items. Apple juice is filtered through 
diatomaceous earth. It is used to filter and clean up polluted water. 
It is capable of filtering out the giardia cyst--the beaver fever cyst. 
It is heavily used in refining of oil, gasoline, lubricants and one thing 
and another like that. Many communities filter their water supply through 
diatomaceous earth, That is becoming more and more popular as time goes 
on. 

Eagle-Picher started in 1843 and the company is 144 years old. You don't 
get to be 144 years old by flaunting the laws and not addressing 
environmental issues. The company has been in the diatomaceous earth 
business in Nevada for 42 years. We have been quite an advantage to the 
communities that we serve and we continue to be interested in doing that. 
Our plant in Vale is the cleanest and the quietest diatomaceous earth plant 
in the world. Not just in the country, but it is the cleanest and quietest 
plant in the world. This is because we promised it would be. We have 
been directed to have a plant that operates at 38 decibles. This is for 
a plant of approximately 2200 horsepower. We have taken that commitment; 
we have not asked, and are not asking for, a variance on that. We intend 
to do it; it is a challenge and we will accomplish it. We have had our 
difficulties. When we went into the enterprise in Oregon, we agreed to 
hire local people with the exception of three or four that we moved up 
there. The people we moved here are the people who were to teach and 
instruct the remaining 37 or so people in the methods of processing 
diatomaceous earth, l<eeping the place clean, and in handling things like 
upset conditions which can be expected. We went into production in August 
and we have been fighting fires trying to get this thing on an operating 
basis. We have done a remarkable job of doing that. We now feel that 
we have total control over it. We will keep our commitment toward being 
the cleanest and most dust-free operation, for a diatomaceous earth 
processing plant, in the world and we will be in compliance. There was 
a 13 to 13-1/2% unemployment rate in Vale when our plant went in. We 
brought 40 jobs there--they are going to be there forever. We also, 
because of our operation there, were able to bring natural gas to the 
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community of Vale which actually gives them further opportunity for 
economic development. Gas is quite necessary as it was for us because 
we are a heavy energy consumer. So there will probably be more jobs 
because they are upgrading/updating themselves. We also, through our 
financing, are bringing $675,000 to the community. It was a UDAG grant 
and, under the terms of the grant, the Federal government granted a portion 
of the overall project which was $13,000,000. We will pay $25,000 to the 
City in lieu of taxes which is beyond their tax base so that they can make 
civic improvements with it. The main reason we wanted to be here today 
is because there has been a great deal of misinformation, half-truths, 
and accusations passed around. We will address, to the best of our 
ability, all of your questions. 

Paul Harper, Corporate Director of Environmental Affairs and Safety, 
Eagle-Picher, testified that they have a very strong commitment at all 
levels at Eagle-Picher to environmental compliance with all the laws and 
regulations that are on the books. They take any kind of Notice of 
Violation very, very seriously and move promptly to correct it. Within 
days after they received the first notice of violation from Mr. Bolton, 
they requested a meeting to discuss it and go over some action items 
they had identified and were implementing. They feel they have made 
tremendous progress in starting up the hew plant and addressing some 
of the problem areas. They started up a new plant the first part of August 
with new people and they had to train those people and find out what was 
wrong with the new plant. The plant was the state-of-art design and, like 
a lot of things, what looks good on paper is not necessarily what happens 
in the real world. Until they started it up, they really did not know 
how well some of their designs would work. By and large they were very 
pleased with their designs. They found some problems and have addressed 
those promptly. As soon as they found out they had a noise problem they 
began working with the DEQ to address it. As little as two months after 
the plant started up they were doing studies to find out what pieces of 
equipment were causing the noise problems and started to look on 
solutions. The end result was the report which outlines a plan for 
implementing several noise reduction measures beyond what they have already 
implemented. Currently, they are still trying to lower noise without any 
of these additional modifications, just by experimenting with their fan 
speeds by trying to lower them. When they started up the plant they had 
to run the fans at high speed to assure that the material kept moving. 
Now that they have the plant under more control, they are lowering those 
fan speeds and trying to lower them as much as possible. They will still 
install all the extra equipment in addition to these efforts. They are 
trying to make the plant as quiet as possible. 

With the dust problems, again, they have had difficulties early on. The 
new flame detection system, which was not available when the plant was 
designed or even started, was installed in early December. They were not 
even aware of that until November and they have not had a single kiln flush 
since that new' detector was installed. 'rhey have identified other problem 
areas with the help of the Department and addressed those as quickly as 
possible to find an engineering solution to the problems and design a piece 
of equipment that would take care of them. In lieu of that they have also 
added a cleanup man to the staff, whose sole responsibility is to take 
care of any minor spills, leaks or piles of dust on the ground. That is 
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his full-time job. They think they have made a lot of progress in those 
areas. 

I Commissioner Buist asked Mr. Harper whether there was any monitoring data 
which would give information about levels and size range of particles. 
Mr. Harper responded that the company has done quite a bit of work on 
identifying the nature of its emissions in terms of fugitive dust and the 
particle size distribution. They have looked at the particle size 
distribution of the raw product and the finished product. He thinks it 
is notable that more of the emissions of fugitive dust from the plant come 
from the raw material end of the plant--not from the finished end of the 
plant. The finished end of the plant is almost entirely controlled and 
enclosed. There is no conveyor system--it is all moved by an enclosed 
air handling system. The particle size of the final product averages 44 
microns in diameter. The percentage of the material less than 6 microns 
is about 7% of the particles. 

Commissioner Buist asked if 7% was by number or by volume. Mr. Harper 
responded that was by weight. Also, of the raw material going in, 
only 1/2% by volume of that material is less than 44 microns. The raw 
product, as received, is extremely bulky. They have to grind it to get 
it down to a size that they can handle in their kilns and convert into 
the finished product. 

Commissioner Buist asked what proportion of the finished product is 
cristobalite or tridymite. Mr. Harper responded that it varies--there 
is no tridymite in the finished product whatsoever. Anywhere from 30% 
to 50% of the finished product is cristobalite. 

Commissioner Buist asked if they have a regular monitoring program in their 
Nevada plant or here in the Vale plant. Mr. Harper responded that they 
have a regular monitoring plan in the plant established, as required by 
Mine Safety and Health Administration (MSHA) and Occupational Safety and 
Health Administration (OSHA), for monitoring people in the workplace. 
They use personal monitors for eight-hour sampling periods while they are 
in the plant. Every single one of these people, with one exception, has 
tested at 70% or below of the threshold limit value (TLV) for the 
substance. The one individual that was above that, tested at 1.1 for 
cristobalite. The MSHA traditionally accepts up to 1.3% TLV as in 
compliance because of the inaccuracies in the method. 

Commissioner Buist asked if they have a regular health surveillance program 
for employees. Mr. Harper responded that they do. Mr. Malone responded 
that they have pre-employment physical exams for chest x-ray and no 
pulmonary function on the initial test. They do that in follow-up programs 
for the people on a three-year basis for new employees until five or six 
years, then every year after that. The purpose of that is to look for 
any lung changes. 

! 

Commissioner Buist asked if they have had any disability claims in the 
Nevada plant specifically related to lung or hearing problems. Mr. Malone 
responded no to hearing problems. They have operated for 45 years at their 
plant at Clark Station and, during that period of time, there have been 
four individuals who have developed some lung problems. At the Lovelock 
operation, which is the one similar to the one at Vale, they have operated 
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for about 27 years, and have no positively identified people with lung 
problems. 

Commissioner Buist asl<ed about the four with lung claims--what claims were 
they. Mr. Malone responded that they were pneumoconiosis claims and 
he should point out that all these people were employed for 20-25 years 
and this was before there was a DEQ, a MSHA, and there were no real 
controls that were known. Now that these agencies exist, only 
another 25 years will tell exactly where they are, but they are not, to 
the best of their knowledge, creating problems at this pint. Their medical 
consultant told him a while back that he has never heard of neighborhood 
pneumoconiosis in his experience. He worl<ed for National Institute of 
Occupational Safety and Health (NIOSH) many years ago and really wrote 
the regulations for a number of these things that OSHA and MSHA enforce 
today. He is a medical doctor, Dr. Clark Cooper out of Berkeley, 
California, and he mentioned the other day that there is probably as much 
chance of one of the neighbors of the Vale operation contracting any sort 
of lung problems from the effluent from their plant as there would be if 
one of the neighbors was a smoker and left his window open. 

Commissioner Buist responded that she would not agree with that analogy 
at all. Mr. Malone agreed that that was an overstatement. Commissioner 
Buist agreed that there are no reported cases of neighborhood 
pneumoconiosis and that a person has to have a heavy and consistent dose. 
Within the present regulations, she thinks that by the time you get out 
into the neighborhood you are talking about a dilution factor which is 
so enormous that the concern of the danger is probably miniscule. 
Mr. Malone responded that is their understanding, too. In an enclosed 
environment where you can build a concentration and you breathe it every 
day, five days a week, eight hours a day, for a lifetime there can be a 
problem. But once you put the material into the open atmosphere, it is 
awfully hard to build a concentration. Matter of fact, they try not to 
have any small rooms within the factory where there is a collection of 
dust. 

Jean Meddaugh, Oregon Environmental Council, testified that she had been 
in conversation with Mr. Torrey and Mr. Schneider on this problem. She 
questions the performance of the Department of Environmental Quality in 
this case. Although DEQ did cite Eagle-Picher for air quality violations 
on September 10th, one cannot help but wonder why the citizens living 
adjacent to this area were subjected to air pollution for three months 
before DEQ even issued a citation. What is more, she might reasonably 
question whether such a citation would have even been issued if 
Mr. Schneider, Mr. Torrey and their neighbors had not been complaining. 
She must also question why DEQ waited another two months and 11 days before 
threatening to assess fines for non-compliance with air quality standards, 
and then still another month before meeting with Eagle-Picher to outline 
a compliance plan. The sum total of all the so-called activity is that 
Eagle-Picher has been allowed to violate Oregon's air quality standards 
for over six months, with no more serious penalty than receipt of a 
citation and the threat to assess fines. Likewise the complaints of these 
same citizens caused DEQ to request noise level sampling data that has 
shown the Eagle-Picher plant in violation of standards for new noise 
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will continue to, drag on with the result that the citizens living adjacent 
to the plant will have been subjected to noise levels four times greater 
than conditions existing at the time they made their homes there, and they 
will have been forced to live with these conditions for ten months. Such 
conditions have resulted in severe stress and related medical expenses 
for these people. 

She continued that the Oregon Environmental Council finds that this record 
is shameful, and would like to remind DEQ that their mandate from the 
citizens of this state is to protect the quality of the environment, and 
to do so aggressively and effectively. This does not include working hand 
in glove with polluters to ease them into compliance to the neglect of 
the health of the citizens. In the interest of protecting environmental 
quality at this point, OEC urges the Commission to take the following 
steps: DEQ should establish their own ambient particulate sampling program 
on, and adjacent to, the Eagle-Picher site with specific monitoring for 
crystal and silica content and for the level of exposure to neighbors, 
not just workers. Monitoring should also tal<e place to ascertain whether 
stack emissions are settling on property on adjacent bluffs at greater 
concentrations than at locations at lower levels. Adversarial situations, 
such as this, breed distrust between the polluter and the affected public. 
It would be more appropriate for sampling data to be generated by 
consultants hired by DEQ and not the polluter. Such a policy could be 
established by rule. And the polluter could still be held liable for all 
costs incurred. Although DEQ met with Eagle-Picher before construction, 
and advised them of the state's noise standards, and offered to review 
their construction plans, there are no regulations requiring a company 
to submit plans for review for noise standards before construction. By 
either statutory or rulemaking authority as the Commission determines 
appropriate, the noise pollution control regulatory frameworl< ought to 
include provisions for requiring permits for all new noise sources or 
modifications to existing sources as defined in OAR 340-35-035(1) {b). 
Assuming aggressive compliance monitoring on the part of DEQ, the 
permitting process would have been more effective in protecting these 
citizens and could have also prevented the costly retrofitting now 
necessary at the facility. 

Commissioner Denecke asked Ms. Meddaugh what her information was as to 
whether the company meets the air quality standards. Ms. Meddaugh 
responded that, as she has heard the report so far, they are to be in final 
compliance by February 15th. The staff reports that were submitted 
indicated various start-up dates. She has heard June, July and now August 
from the plant managers. So she was basing her six month projection on 
the fact that Mr. Kostow advised her that he thought compliance was 
complete as of this date. So, from June to January was a generous six 
months. 

Chairman Petersen asl<ed about the compliance issue in terms of the remote 
location of ttie plant. We cannot as!< Steve Gardels or his people to drive 
over there every other day to look at it. He is very pleased that 
Mr. Malone and his people came and he is impressed by the efforts that 
they have tal(en and believes them to be good corporate citizens. He was 
also sympathetic with the comment that was made that Mr. Torrey and 
Mr. Schneider had to come over here and pound on the table a little bit to 
get some action on this. Chairman Petersen asked if there was anything 
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the Department·can do that makes sense or that it has the resources to 
do to monitor both the noise and the air. Director Hansen responded that 
there may be two issues in terms of the resources available. We could 
split that between the Air Program and the Noise Program, because those 
programs have historically been funded at substantially different levels 
by the Legislature, and each one of our efforts to expand the Noise Program 
has met with no success. In fact, we find ourselves at risk in that 
program each Legislative session because of its total general funds 
support. What does need to be kept in mind is the action that was taken 
on the Notice of Violation and then the Notice of Intent to Assess Civil 
Penalty were actions taken prior to the Commission meeting. The Department 
was in its normal enforcement mode trying to bring the source into 
compliance. Clearly, when talking about an area that is that difficult 
to get to with a limited Noise staff, we do not do as good a job as we 
would like to be able to do, nor as quick. It does not lessen the goal 
of complete compliance but it always happens when you have limited 
resources and have substantially greater demand on those resources than 
everything you'd like to accomplish. 

Chairman Petersen asked when this permit comes up for renewal. Lloyd 
Kostow, Manager, Program Operations, Air Quality Division, responded it 
is a five-year permit but expires three years from now. Chairman Petersen 
then asked if the staff is content that the permit conditions are 
appropriate for the site or would Mr. Kostow expect that, on renewal, there 
would be material changes in permit conditions based on new information, 
etc. Mr. Kostow responded that the Department is satisfied with the 
standards that are in the permit, additional monitoring requirements could 
be imposed on the company through the permit. 

Mr. Malone then stated that the company has sampled the soils in the area 
around the perimeter of the plant and, whereby diatomaceous earth in its 
natural state does not contain any crystobilite, they have found soils 
within the area of the perimeter of their property that have up to 13% 
quartz and in a very silty manner. So these people, in fact, have built 
their homes on more hazardous areas than what the company is putting into 
the air. He is also quite sure there is also diatomaceous earth shale 
on their properties. They have also found the presence of quartz in the 
soil at several locations around the perimeter of their facility. 

Director Hansen also responded to the permit renewal question by stating 
that the Department always, in all its permits, reserves the right to 
reopen any permit for cause. So it does not necessarily have to wait until 
that renewal time, if the Commission chooses. 

Chairman Petersen responded that he thinks, at this point in time, he would 
like to see the process played out. He has seen a very strong effort on 
behalf of the Department and the company to be in compliance, he has 
certainly heard the President of the company's commitment. Not talking 
about asking for variances, he says "we will comply", "we're going to do 
whatever it takes to comply". He would personally like to see that happen 
before we talk about opening the permit process and amending it or 
whatever. He would also really encourage their continued efforts along 
those lines and he would probably not be very sympathetic to any kind of 
variance request. It was his understanding that part of the ground rules 
that the neighbors brought into it was that the company was going to come 

OOY403.2B -28-



into the community, the Department was going to set up the noise and air 
permit levels and they were going to meet them, and that is what we expect 
you to do. 

Jack Torrey, resident adjacent to the Eagle-Picher plant, testified that 
a couple of comments were made by the Eagle-Picher officials which were 
in error. The majority of the pollution that has come from that plant 
is from the finished product not the raw product. The majority of the 
complaints that they have filed and that Mr. Nichol has seen is from the 
finished product not from the raw ore as it comes into the plant. 
Steve Gardels, Manager, Eastern Regional Office, then stated it was from 
the finished product. Also, Mr. Torrey wanted to get on the record that 
the first week of October, or thereabouts, sixteen property owners met 
with Mr. Piekarz, Mr. Strobel and Mr. Malone and they assured us at that 
time that if they could not meet the 38 decibles they would not request 
a variance-- they would shut the plant down. Mr. Torrey also stated he 
had at least 60 more signatures on a petition if that would carry any more 
weight. He presented the Commission with approximately 30-35 last time 
and he has made another 60 contacts. Director Hansen stated that we would 
be happy to.have them. Mr. Torrey went on to say that last Sunday morning 
he went out at approximately 8:30, he got on a 105 horsepower John Deere 
tractor with a load of hay and a front-end loader. He drove up to a gate 
approximately 35 feet away, parked the tractor and walked 35 feet away 
from the tractor and opened a gate. The reason he stayed so far back from 
the gate was because there is a little incline to the gate and he did not 
want it sliding into it. He opened that gate and, when he was 35 feet 
away from that 105 horsepower tractor running 25% throttle, he could not 
even hear it. He could not hear that tractor over the roar of the plant. 
Thirty-eight decibles is not offensive when talking; however, when you 
are trying to go to sleep, it is a different story. We are getting 
readings still up in the 50's. He does appreciate the effort put forth 
by DEQ. They came down this last week. They visited and talked with 
them. From the idea that the DEQ, statewide, has somewhat of an image 
problem, this should have been done a long time ago. Having DEQ come down 
gives us a little hope. Always before its correspondence and that is it. 
Mr. Obteshl<a also came down and took some readings. Another thing that 
happened, and we have repeatedly said it over and over to Eagle-Picher 
and their consultant, Jim Button, out of California, is that when we were 
standing out in our back yard and they are setting up the monitoring 
equipment, that plant went down and then they took a reading of 44. He 
knows for a fact that the reading was less than when DEQ's staff arrived. 
His own trained ear tells him at least 3 or 4 decibles less at the time 
of the reading than it was when they arrived. So even though they took 
a reading of 43 or 44 decibles at that time, prior to that we were at least 
at 48. He would urge the Commission to authorize DEQ to set an ambient 
noise level and not go by Mr. Button's criteria. Even Mr. Bolton said 
it really is quiet in my yard. Other than the plant there is nothing up 
there. It is really quiet. He does not think the officials had any idea 
how quiet it is out there. You just cannot imagine it. You just cannot 
imagine without that plant running and we have adequate time-- they have 
been on a ten and four day schedule. They work ten; they are down four. 
That is the time the DEQ should be there and monitor that for an ambient 
noise level. Because now he does not think an ambient level of 28 decibles 

( is allowable. I will bet you an ambient noise level is more like 22 
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to 24, if that high. We have based our whole judgment on their figures 
and data. 

( First, we had no crystobilite, then we are up to 40%, now possibly it is 
as high as 50%. Let us get rid of the question marks, let us use your 
data, not theirs. And it does not matter how many trips you make over 
here, it is just frustrating to think that we had to come and bang on the 
table. I have pointed out neighbors to Mr. Bolton as I have stood on top 
of my hill above that plant. Neighbors whose jobs were threatened if they 
have anything to do with the DEQ or file any complaints. Their jobs have 
been threatened to be terminated. I know that is a legal matter. I am 
telling you, people are scared. People are also concerned. And if it 
takes additional trips that is fine. In the future, the means should be 
there that any industrial expansion or industrial location of a plant like 
this should be required to have a permit and be in compliance before that 
plant ever starts. Mr. Button, the noise consultant out of California, 
said that if Eagle-Picher was in California they would have never been 
allowed to start the plant. He said all these problems can be corrected 
on the blueprints. That is what we need to do, and if there is any way 
that Mr. Schneider or myself can appear to give an example that we need 
additional funding for the Noise Division of the DEQ, then so be it. They 
need more personnel and more equipment, and his only suggestion as far as 
monitoring is that machinery should be made available to the County 
Sanitarian in Malheur County, eight miles away at the Courthouse, and he 
should be allowed to monitor both air and noise. We need someone there. 
These need to be monitored and these standards need to be set for each 
season. The difference of the birds and all the farming activities going 
on in the summer time are a lot different than in the winter. 'l.'hat sound 
carries so far. Thirty-eight is too loud for the winter time. We need 
to go back and look at all these permits. We need to be able to monitor 
continually. 

Bill Schneider, Resident of Vale, Oregon, testified that he would not be 
here today if Eagle-Picher practiced the good neighbor policy they said 
they were going to practice. Mr. Malone said that there were some doubtful 
complaints about Eagle-Picher. The exhibits will show why he is very 
wrong. In the first place he stated that there is an indigenous quartz 
and some chert on the natural property i.n the area. This was not 
considered when their permit for 57 tons was granted. Therefore, that 
should be considered right now. Reduce their permit from 57 tons based 
on the natural materials in the soil. They did not comply--they did not 
even try to comply--until they were forced to do so. Mr. Schneider talked 
to their Plant Manager and all he said was they were i.n compliance. He 
informed the Plant Manager that they were not. After several calls and 
weeks of getting one, two, three hours of sleep a night, we were exhausted, 
and sometimes we stutter because we are just plain exhausted. He is tired 
of listening to the Eagle-Picher promotion. They would not be here if 
Eagle-Picher had a good neighbor policy. Exhibit #1 is a copy of a page 
of Eagle-Piche'r's application in which they state very, very clearly, "No 
portion of that plant can be viewed from the property to the North". That 
is the Schneider property. Take a look at the pictures. There is a good 
example of Mr. Malone's credibility. Can there be any question about his 
credibility. 
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Next is a copy of a sketch that they put in their application, which shows 
our home on top of the bench and their plant 20 feet below our line of 
vision. You have a photo showing their plant is 20 feet or so in our line 
of vision, not 20 feet below. These people are not amateurs, they are 
experts. I do not know how an engineer like Mr. Piekarz could make 
a 50% error in an 80-foot structure. That just does not make any sense at 
all. Now as far as their good neighbor policy and how they have responded 
to neighbor's complaints, after he talked to Mr. Stroebel quite a few 
times he said he did not want to get into a litigation situation". 
Mr. Stroebel said, "if you talk litigation, talk to our attorney". He then 
called Mark Greenberg, in Cincinatti, their attorney. As a result of that 
call, you have a copy of a letter that Mr. Ralston, their General Counsel 
and Vice-President, sent to the DEQ stating that "we do not believe that 
those neighbors are complaining about the noise--they are people who did 
not get jobs. They put in applications and they were not qualified to 
work for Eagle-Picher". You have that letter--that is evidence of their 
credibility. Mr. Schneider indicated he is a pharmacist. He would not 
work for their $5 an hour in that atmosphere. He told Commissioner Buist, 
he really appreciates her trying to belay their fears, but he thinks she 
will see why they are concerned about this plant. When they were inspected 
and the inspector made a news release and said that there was dust in the 
air, Mr. Stroebel said there is no dust in the air. He made a copy of 
labels of an insecticide called "Gotcha". Notice the active ingredient, 
one active ingredient, 85% silicone dioxide from diatomaceous earth. That 
item is registered under the Environmental Protection Act as a hazardous 
substance. It states right on those containers, and even Eagle-Picher's 
product must be labeled, that there are precautions about it. How 
hazardous is it? Is it not dangerous until it is a certain size? We know 
that with those large particles there are small particles. We know that 
the larger particles fall out closer to the plant than do the smaller 
particles. Small particles will drift a long ways. They are not a 
hazard. Then why is it we are seeing dust clouds from the plant, from 
their stack and from fugitive emissions that you can see as far as five 
miles. You can go five miles away and see those dust clouds go by you. 
A neighbor could not get Mr. Nichol on the phone the other day so he 
talked to Mr. Obteshka and said that he saw a dust cloud as much as 10-15 
miles away. Incidentally, on that inspection the other day, Eagle-Picher 
was in violation. Mr. Obteska took the reading at our property at 
some 47 decibles. They are allowed 38. Their baseline data from which 
they were to be allowed ten decibles above baseline is 28 decibles. He 
talked to Mr. Obteshka about how unhappy they are with that 28 decible 
baseline that has been established. Mr. Obteshka said that is very 
comparable to other areas similar to this. But it is not that noisy up 
there. We do not have instruments--they cost thousands of dollars to get 
an instrument that will record the sound down that far. Those tests were 
taken on a gravel road. When vehicles went by, that meter would shoot 
up to close to 90 decibles. It was put beside an irrigation canal where 
the frogs were doing their courtship thing and doing all their noise. 
Have you ever been around a swamp or an irrigation canal with thousands 
of frogs? Those instruments were put there. Our house is 3,500 feet way 
from that, but we have a field out here that is less than one-half that 
distance. That is my place of employment too. But the law specifically 
states that my residence is not there. It is at my house and the test 
must be made within 25 feet of the affected residence. Why then were those 
tests not made up on our hill where we do not have frogs and we do not 
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have traffic going by. Why were they made on a public road beside an 
irrigation canal. They did not take those tests as the manual prescribes. 
Therefore, I am saying the 28 decibles must have been pretty high above 
what it actually is. 

Mr. Schneider showed a portion of a video tape he has made over several 
months. Commissioner Petersen asked if the pictures were taken after the 
compliance measures had been taKen. Mr. Schneider stated that he is still 
seeing emissions similar to that at night, but not quite as bad. Most 
of the exhibits were taken before the compliance measures. We have seen 
as much as 50 emissions in a day when they were doing something down there, 
and this would happen maybe once an hour. That is 24 times a day and 
sometimes it is twice an hour. 

Chairman Petersen asl•ed if there was anything the Commission would lii{e 
to add to his earlier comments in terms of direction of the Department, 
or whatever. He thinlrn it is important for people to understand that the 
enforcement of the rules in this state is the Department's responsibility, 
not the Commission's. The Commission makes the rules and sets the policy 
and the Department enforces them. He is sure the Department has listened 
to all their comments and is very keenly aware of the problems that have 
been, and may still exist out there. We are not going to get involved 
as a Commission other than to obviously tell the Department to do the job 
that they already know they are supposed to be doing. The only question 
he had was whether the Department has the resources. He hoped the 
Department has the inclination to do the kind of monitoring that is 
necessary to make sure the permit is enforced. That is really all we can 
do. We issue perrni ts and we have to rnal•e sure that the permi ttee complies 
with the permit. In terms of whether the permit ought to be modified, 
that is something that the Department is going to have to take direction 
on. 

Mr. Schneider gave a brief summary of several points. A full study of 
emissions should be made by an unbiased agent. They know that one time 
when the stack was monitored the emissions corning out were very, very low 
compared to what is corning out now. There needs to be an accurate 
description of the parameters of the airshed. He started in 1984 asking 
for a description of the airshed and it was not until after the neighbors 
had agreed to remove their objections to Eagle-Picher siting there that 
Ms. Gillaspie did make a new release that it was the Vale airshed. Then, 
later, she said that no, she only meant the bluff above the plant. So 
there needs to be a very definite description. This is only the first 
plant of three that are proposed in that area according to Eagle-Picher's 
application. There needs to be an accurate projection of effects of 
additional units built in this airshed. Is this an adequate industrial 
site for these other units. We have helter-skelter development. By Eagle
Picher corning into our community, we now have three industrial sites. 
The mine site, a storage site and the plant site. The goals of LCDC was 
to keep down the number of industrial sites--get them to plan ahead of 
time. Then we were promised some monitoring equipment for the County 
Sanitarian, who acts as the environmental officer without any enforcement 
powers. He can merely take complaints, review them himself and make 
reports. We have asked for some equipment because many times the DEQ will 
be over there and things will be great. And then we need credible 
insurance that we will not find somewhere down the line that this is not 

OOY403.2B -32-



going to show up as an asbestos thing. We have an entirely different 
geographical relationship than any of their other plants. 

( They had a form letter printed up and they sent it to their neighbors and 
there seems to be something wrong with that because it was all written 
by Eagle-Picher. The letters said "we are neighbors of Eagle-Picher. 
we live 3/4 miles Northwest or Northeast of the Eagle-Picher plant. I 
have lived here blank number of years", and there is a place for them to 
sign. If you look at their application, you will see that the same 
location on the map has five different names under it. 

AGENDA ITEM L: Public Hearing and Proposed A992tion of Modifications 
to Section 401 Certification Rules, OAR Chapter 340, 
IiivTsion 48 

As directed by the Commission at their regular meeting December 12, 1986, 
the rules which establish the procedures for processing an application 
for 401 certification have been reviewed and a proposed modification 
drafted. A public hearing, before the Commission, on the draft rule 
modifications is scheduled at this time. 

Director's Recommendation: It is recommended that the Commission 
receive public testimony regarding the proposed rule amendments 
contained in Attachment A. It is further recommended that the 
Commission evaluate the testimony received, and adopt the rule 
amendments with such further changes as may be appropriate in response 
to testimony. 

John Charles, Oregon Environmental Council, testified that overall he 
supports the rules. He has just one area that concerns him. '!'he land 
use compatibility issue. He really does not see any independent review 
required by DEQ of compatibility with local plan review. If no comments 
are submitted by local governments, or no comments are forthcoming in this 
public process, he sees it lingering out there and he is not sure what 
the Department would intend, He did come across an obscure agreement 
adopted earlier between DEQ and LCDC. It is a formal agreement for 
coordination and they do have a Section 5 where it says that the Department 
may petition LCDC for a compatibility determination and statement where 
a city or county negative compatibility determination statement, or no 
statement at all, has been issued on a proposal needed to meet DEQ 
requirements. Or, if a proposal appears to have major impact requiring 
a state determination of compatibility in addition to the local statement. 
If the Department did not get this information forthcoming in this public 
process, it could presumably work out an agreement with LCDC to provide 
that review. 

Chairman Peterson asi{ed Mr. Charles if he was talking about land use issues 
other than wat~er quality related. Mr. Charles responded water quality 
related only. Director Hansen stated that we do not state exactly what 
happens if a local government does not make any comments. What the 
Department does do, and the Arnold decision makes it clear, is make that 
final determination. We are asking that the local government assist in 
that. But we do not imply, and cannot under Arnold, that whatever a local 
government says we go along with. Arnold makes it clear that the 
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Department must mal<e that determination with or without comments from local 
governments. That is a determination that must be made by the Department 
on water quality related issues. 

Chairman Petersen stated that a concern he had was on pages A3 and A4 of 
the proposed rules where we talk about a requirement that the applicant 
identify specific provisions of the appropriate land use plan and 
implementing regulations that are applicable to the proposed project. 
Then for hydroelectric project exhibits, the applicant is to identify the 
applicable provisions of 469 and 543 and other portions of 2990, 
implementing rules adopted by the Energy Facility Siting Council (EFSC) 
and Water Resources and, finally, on the next page an exhibit which 
identifies and describes any other requirements to state law applicable 
to the proposed proJect. What if the applicant either inadvertently or 
intentionally omits an applicable provision of the plan or the statute. 
It seems to him that the Department is delegating that responsibility. 
That is not a responsibility that he thinks the Department can delegate. 
Director Hansen stated that this is what the applicant must produce for 
the Department, and those documents then serve as the information on the 
basis that we can then make our findings. This does not substitute for 
the determinations that the Department must make, but, rather, provides 
that base of information on which we can make our final judgment. What 
is really the case is that it is the applicant who makes the best case 
for why their project complies with the various provisions of law. We 
then evaluate that and make a determination whether we agree with their 
determination or not. 

Commissioner Denecke asked Mr. Charles if his suggestion is to have 
sanething in the rule that says "regardless of what is in the application, 
and regardless of the information that DEQ does or does not get fran the 
county, the Department ought to make an independent examination to see 
that the application meets the requirements of whatever land use 
requirements there are relating to water quality". Mr. Charles responded 
that was correct. He wants it in. Chairman Petersen agreed also. 

Director Hansen stated that it was our intention to do that. Michael 
Huston stated that on page A6 of the rule they parroted the statutory 
language that says, "any appropriate requirements of state law". They have 
never spoken specifically to an obligation to determine independently the 
water quality related land use requirements. That is why it is not clear. 
Legally, (g) picks it up and allows that option. If the commission wants 
it expressed clearer we can do so. At the bottom of page A6, paragraph 
(g) (B) it should say "including land use requirements". Chairman Petersen 
stated he did not think that was necessary. Commissioner Denecke asked 
if (g), as it now stands, was enough to take care of Chairman Petersen's 
concern. Everyone was satisfied. 

Bruce White, Oregon Chapter of the Sierra Club, testified that he thought 
the staff did a pretty good job in a difficult area drafting this rule. 
The Sierra Club does support the concept of input from the local land use 
planning bodies into the 401 process. It is appropriate, but also probably 
necessary, under the requirements of HB 2990 which requires the agencies to 
participate in all state, local and federal proceedings regarding 
hydropower. They think this is a minimum of what the DEQ has to do to 
satisfy that policy. This is a difficult area. It is one that we may 
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have to work problems out as we go along. Although all their concerns 
have not been met, this is an appropriate first step to at least get some 
input from the local land use agencies into this process. He addressed 
some of the City of Klamath Falls' comments. Their first argument seems 
to be that you cannot require input from the local land use agencies as 
a prerequisite to determining whether they have a complete application 
on file because failure to have a complete application on file can lead 
to permit denial under one of the sections of the regulations. This is 
really a procedural denial rather than a substantive denial and all 
agencies have the authority to determine what their procedures will be. 
The Department has given a 60-day period for comment by the local land 
use agency before the application can be deemed complete. They are saying 
that such a denial would not be a water quality related denial in Arnold 
Irrigation Districts' case. The Commission has the power and authority 
to set its procedural rules. The Federal Energy Regulatory commission 
(FERC) can deny an application for lack of information. It has nothing 
to do with whether the project is adapted to the Comprehensive development 
of the waterway. It just does not believe there is enough information 
in the application to adequately evaluate it. The City has never 
challenged the fact that FERC can decide that the application is deficient 
and require further information. So that argument of the City's that you 
cannot require them to come up with that kind of information because it 
can lead to a denial on non-water quality grounds is specious. We are 
really talking about a rejection of an application and a denial on 
substantive matters. You might want to clarify section 340-48-020(3). 
It might be better to say "for rejection of the certificate". 

Another one of their arguments is that the 60-day waiting period is wrong 
as a matter of law and policy. Their statement is, "if you cannot deny 
on water quality grounds then you cannot refuse to process on non-water 
quality grounds". There again the Commission has the authority to 
establish its rules and its procedures, and you cannot allow the applicant 
to come in and tell you how to set your rules and procedures. They then 
go on to say that there is no good reason for the 60-day delay. We would 
prefer to have them go through the local land use process first, but we 
are willing to try this compromise. •rhis is the first of these projects 
that has come through. Let us give it a try. He does not see what the 
hurt is going to be with a 60-day delay in a project of this size. 

Their application currently is not complete in FERC because FERC has not 
told them yet that it is complete. They are going through the process 
of evaluation and it is his understanding, from talking with a gentleman 
at FERC, there is going to be a deficiency letter sent out at the end of 
this month in which the applicant is going to have to address certain 
deficiencies in its application. So it cannot be said that DEQ is slowing 
the FERC process down. 

Commissioner Denecke asked if Mr. White had seen a copy of Mr. Anuta' s 
letter. Mr. white responded that he had seen it. Commissioner Denecl<e 
then stated that Mr. Anuta suggested the phrase "or quantity" should not 
be deleted on page AS and he wondered if Mr. White had any comments on 
that. Mr. White responded that he supports that comment and was 
disappointed that the Department wants to delete it. He was not sure why 
the Department wants to delete it because there are instances in which 
water quantity and water quality go together. Where you have certain 
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pollutant loadings in a stream, obviously there may be a greater 
concentration if the flow in the stream is going to be reduced. So it 
seems to him perfectly right, and does not violate Arnold Irrigation, for 
the Department, in appropriate circumstances, to consider the effect on 
water quantity as well as water quality. He would not support seeing that 
deleted. Director Hansen stated that the Department's view is that Arnold 
makes it very clear that we must look at water quality related provisions. 
Quantity that adversely affects quality is certainly something we are going 
to be looking at and are going to be taking into account. We believe that 
we pick that up under all the other provisions. But the issue of straight 
quantity if it is not water quality related is an area outside of the 
Arnold decision. 

Chairman Petersen asked about the wording, "or quantity as it may relate 
to water quality". Director Hansen responded that is fine. But the issue 
is in order to mal<e findings required, we must make findings against the 
quantity issue. There is a potential for litigation. That is the reason 
it becomes significant in that section. Chairman Petersen asked 
commissioner Denecl<e if he wanted that language added to that section and 
Commissioner Denecke responded that he did. 

Mr. White had one last comment: One of the reasons and benefits of trying 
to get the land use input up front is to have it for the public on request 
or when the public is notified that it can comment in the future. If you 
do not put it up front, then it goes out on public notice without having 
really been a part of the record. He really thinks it is important that 
we gather as much together up front as possible. That way, the public 
has a meaningful chance to comment on the entire project. 

Mayor George Flitcraft, City of Klamath Falls, testified that he is here 
on behalf of the City's wish to construct the Salt Caves hydroelectric 
project on the Klamath River. The City has filed an application with the 
Department of Environmental Quality for certification of the project under 
Section 401 of the Clean Water Act. The City's primary concern with 401 
rules, at this point, is delay. The City filed its 401 application last 
August and the Department has not yet deemed the application complete or 
begun to give it substantive consideration. This five-month delay has 
not occurred because of any failure by the City to supply technical 
information pertaining to DEQ's water quality criteria. All such 
information has been provided. 'rhe delay has occurred because of 
differences between the City and the Department over the Department's 
procedural Section 401 rules and whether those rules comply with the 
Arnold Irrigation District's case. They are happy to report that they 
believe the Department's proposals satisfy certain of the City's major 
concerns. In particular they endorse most of the proposed changes 
in OAR 340-48-020(2). These changes pertain to the role land use, HB 2990 
and other state water quality requirements will play in DEQ's filing 
requirements. Their counsel will file recommendations wi. th the Commission 
for certain further changes in these filing requirements so that the City's 
concerns are fully met, 

Where we disagree with the Department is on the proposed new 
OAR 349-48-020(4). This proposed regulation states that the Department 
will delay deeming a Section 401 application complete for up to 60 days 
in order to allow local government bodies to make findings as to whether 
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or not the proposed project complies with the local land use plan. If 
the local body does not supply the findings within 60 days, it can 
nevertheless submit such findings or any comments it wishes to make to 
DEQ anytime during the Section 401 process. Franl<ly, while we understand 
the Department's purpose for proposing this regulation, the 60-day delay 
provision does not make sense to us. As noted, the proposed regulation 
states that a local government can submit its findings on land use at any 
time during the Section 401 process. Why then is it necessary to build 
in a 60-day delay to allow for local government ccmments before that 
process even begins. The Department has a reasonable time, up to one year, 
to act on a Section 401 application. Surely local governments can be 
expected to have their comments to DEQ within a reasonable period up to 
a year. There is simply no reason why the Section 401 process cannot get 
started for 60 days to allow for local government comment. If the 60-day 
delay regulation is adopted, it could be upwards of seven months from the 
time the City initially filed the Section 401 application before DEQ begins 
to give substantive consideration to that application. Mayor Flitcraft 
urged the Commission to let us get started with the Section 401 process 
on the City's application. We request that you do not adopt 
OAR 340-48-020(4) and direct the staff to begin considering our 
application. 

Bob Beech, Chairman of Save Our Klamath Jobs, testified that Save our 
Klamath Jobs is an organization of 4,000 residents of the Klamath Falls 
community. Our purpose is to support economic development in the Klamath 
Basin. Currently the Basin is in an economically depressed state. 
Unemployment is up, economic activity is down. We desperately need 
something to turn our economy around. We believe the Salt Caves project 
can be the vehicle for economic development in the Klamath Basin, and, 
indeed, for all of Southern Oregon. As a major construction project, it 
will provide many needed jobs. More importantly, revenues from power sales 
will fund Operation Bootstrap, a program that will provide seed capital 
for new job producing industry in the basin. Operation Bootstrap has the 
potential to create industrial livable wage jobs for decades to come. 
Please note the livable wage jobs, not the $3.50, $4.50 and $5 jobs. But 
it is not possible to have Operation Bootstrap without the revenues which 
the Salt Caves project would generate. we understand that the 
Commission's job is not economic development: it is environmental 
quality. And we are here today because we want the Department of 
Environmental Quality to exercise its environmental quality function. 
We believe we have a project that will not only stimulate the local economy 
but will do so in an environmentally sound manner. The position of 
the City before the Department has always been one of let's proceed with 
the process of judging the project for its impact on environmental 
quality, specifically, water quality. So far we have not been totally 
successful in our position. It has been five months since the City filed 
its application, and the process has not yet begun. Now they are happy 
to say the Department's new proposed regulations do eliminate a number 
of delaying factors that we have been concerned about. We do have one 
last concern, however, that relates to the issue of the 60-day delay that 
the Mayor spoke about. we just see anymore delay as totally unnecessary. 
If Klamath County wishes to comment on our water quality application, by 
all means they should have the opportunity to do so. But we see no reason 
why the City's application should be held up for another two months in 
order to let the County comment. There would be plenty of time for the 
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county to provide its input without 
and Commissioners please let us get 
process of judging this application 
delay, please. 

delaying our application, 
to the main event. Let us 
according to your rules. 

Mr. Chairman 
begin the 

No more 

Richard GlicK, City of Klamath Falls, testified that the primary concern 
the City had with the former DEQ rules was the inserting into the basic 
application requirement the notion of land use compatibility and 
substantive compliance with HB 2990. It flys in the face of the Arnold 
Irrigation District case which has held that you cannot deny a 401 
certificate based on matters other than water quality related concerns. 
You may condition the ultimate certificate on other appropriate state 
requirements that, in fact, are water quality related, but you cannot deny 
and, therefore, you cannot in the course of the application stall a project 
or dismiss an application because of failure to receive the local sign 
off. we think the staff has come a very long way toward addressing that 
concern and they are to be commended for the effort they have made. We 
think there are a few areas in which they have not quite gone the whole 
distance. We would like to point those out to you, and suggest some 
modification to them. 

we would strongly endorse the proposed deletion of OAR 340-48-020(2) (i) 
and (2) (j) which the staff has done. We think that is correct and 
consistent with Arnold. One issue that we would like to raise as a 
technical amendment would be where the application now must include an 
identification of the applicable provisions of the local land use plan. 
our concern is if that information is not provided to the Department's 
satisfaction, it could lead to dismissal of the application and, since 
you are dismissing the application on something that you are not entitled 
to judge the 401 certificate on, it seems inappropriate to run that risk 
in that manner. Mr. White tried to draw a distinction between procedural 
and substantive denial of an application. This is merely a procedural 
element of the rules. In our view, dismissal is dismissal and it really 
does not matter what the reason is. The very exercise that the Department 

« has gone through is to address this issue of what does constitute a 
complete application after the Arnold Irrigation District case. 

Commissioner Denecke asked if on page A3 he was referring to (A), (B), 
and (C). Mr. Glick responded yes. Commissioner Denecke stated he 
understood in the proposed rule that they were only specifically talking 
about provision of the local land use plan which affected the quality of 
water. Mr. Glick responded yes. Commissioner Denecke stated that he could 
not understand how Mr. Glick could term that irrelevant when it is part 
of the local land use plan that affects the quality of water. Mr. Glick 
stated that if the rules say that in the application we fail to include 
information relating to land use generally, and to HB 2990 and to other 
state laws, then we run the risk of having the application dismissed. 

Commissioner D:enecke stated that his point was that he did not think it 
requires that. It only requires siting and land use that have application 
to water quality. Mr. Glick stated that there was also (j) on the same 
page which talks about the implementing rules in reference to HB 2990. 
Commissioner: Denecke stated again that it has (C) relating to water: 
quality. Mr. Glick stated that was true and he thinks what they are doing 
is responding with an overabundance of caution to make sure they are not 
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in the same position they were before. Somehow, the application process 
itself, just the submittal of the application, should not be turned into 
a vehicle for dismissing the application if it is not deemed to meet those 
other requirements. They want to keep it focused on the substantive 
aspects. Commissioner Denecke said if it would be of assistance to them 
he would give them some legislative history to help them. But he believes 
those rules only apply to land use provisions and rules of the Energy 
Facility Siting Council Water Resources Commission which are only directly 
related to water quality. Mr. Glick stated they would take some comfort 
in that statement if that is, in fact, what the Commission's intent is in 
adopting that kind of rule. Commissioner Denecke stated that in a United 
States Supreme Court decision, one of the justices said in a footnote, "if 
legislative history is not clear return to the words of the statute", 
Mr. GlicK stated they are just gun shy. They want to mai(e sure that all 
the i's are dotted and t' s are crossed. 'I'hat is the reason we make that 
statement. We think the Commission certainly has the right under Arnold 
to examine local land use requirements and HB 2990 requirements to the 
extent they are water quality related. As the basis of a condition to 
impose upon the issued certificate, not as a basis for denial or granting 
of the permit. 

Chairman Petersen asked why not. If they are water quality related why 
can't the application be denied. Mr. Glick responded that because the 
way that 401 of the Clean Water Act is set up, it says what you must review 
for the granting and denial issue is whether certain portions of the Clean 
Water Act are complied. That is the water quality standards, the technical 
standards, EPA approved standards that you are implementing. It also says, 
though, that on the issued certificate the imposed conditions may be 
derived from appropriate state requirements. Chairman Petersen stated 
that he understood that. But he asJ(ed how you develop information 
necessary to a determination under Sections 303, 305, 307, etc., unless 
the material is brought forward. 'rhose sections are the only ones on which 
an application denial can be based. Mr. Glick responded that those are 
technical standards, numerical standards on various parameters of water 
quality, and the applicant clearly has the burden to satisfy the Department 
that we can meet those standards that are there. When you start to run 
afoul of that is when you start inquiring into general land use 
requirements even if they have a water quality element. They are not 
plugged into the effluent standards that the Agency has adopted and that 
EPA has approved. That is the only focus that the Department is permitted 
to look at in the issuance and denial phase. 

Chairman Petersen said what we are tall(ing about is providing information 
to the Department in connection with the application that would identify 
some of these factors. In this section that you are addressing, we are 
not talking about our attention to the granting or denial of the 
certificate. Mr. Glick stated that what they would submit to the 
Commission is ~he question as to whether or not an application is 
complete. The question of whether the Agency can, in fact, take some 
action upon the application. We think that the matters involving land 
use and the matters involving HB 2990, even to the extent they are water 
quality related, are not relevant to the issue of whether you may issue 
or deny the certificate. They can be relevant, according to the court 
of Appeals, at tne time you decide you want to impose conditions. We want 
you to move the process along, accept the application, start reviewing 
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and in the course of your review you certainly have every right to look 
at whatever factors you thinlc are appropriate including the local land 
use and HB 2990 requirements that are water quality related. It is a 
question of what you need to have in the application just to get the 
process moving and the clock running. The upshot of our argument today 
on that issue is that we think you can meet the needs that you are setting 
forth, and also stay clearly within the Arnold Irrigation District's 
parameters by phrasing the rule in non-mandatory language. The applicants 
are requested to provide this information. Mr. Hansen was saying earlier 
that it will be in the applicant's best interest to make the best case 
it can in front of the Agency and by putting this in and giving the 
applicants notice that these are the things you will be looking in for 
formulating conditions. We think that your result will be the same without 
running this issue of whether it goes to the granting or denial of the 
permit itself. 

The major issue we would like to address today is one that Mayor Flitcraft 
and Mr. Beech touched upon and that is the 60-day delay that is written 
into the rules for the local land use participation. We feel, as a matter 
of policy, it is not necessary. They can came into the process at any 
time. They certainly can be given notice at the outset and there is no 
reason why everything should stand on hold while we are waiting for this 
to play out. As a matter of law, if Arnold says that we cannot deny 
a 401 certificate based on the lack of the land use compliance statement, 
then surely there should not be any reason for slowing down the process 
for the same impermissible reason. Mr. White addressed that issue. He 
said there is no harm to anybody if there is another 60-day delay. That 
is very easy for Mr. White to say but, for applicants who are trying to 
move through this very difficult and laborious process, 60 days is a long 
time and it hurts. In the case of the City of Klamath Falls this 
application has been pending for five months. It will be seven months 
before it is reviewed. It is too much, it is not fair, it is not right. 
It is also not necessary and we would urge you to delete the 60-day waiting 
period. 

Commissioner Denecke asked what would trigger the County's sending in their 
belief as to what land use laws affect the water quality. Mr. Glick 
responded that there is no reason why the County cannot be given notice 
on the filing of the application, and invited to participate. If they 
do not want to participate within 60 days or 90 days, or whatever, that 
is up to them. All you really want to do is give them the opportunity. 
There is no reason why they cannot be given the opportunity at the 
outset. Again, what we would like to have happen is to have the process 
move as swiftly as it can and we urge, on page 8 of our submittal, a minor 
modification to OAR 340-48-025 (1). We would ask that the Department make 
a determination of the completion of the application and, instead of 
waiting the 30 days, notify the applicant immediately upon determining 
that the application is complete. If the Commission feels it absolutely 
must have this' 60-day window which local land use considerations must be 
taKen up at the outset, we would at least recommend that, in the instance 
when the local land use body does not intend to get back to you within 60 
days, they can tell you that and we can get on with the show. we 
propose language, again on page 8, that suggests that where the local land 
use jurisdiction is telling you that they will not get the information 
to you within 60 days then you can move forward. We would think that would 
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be fair, at a minimwn, for you to adopt; but our primary position is still 
that the 60 days is not needed. We also have a technical argwnent to make 
with regard to the proposed 340-48-020(8) that deals with the findings 
that the Commission will be making particularly with regard to the HB 2990 
requirements. We are, of course, operating under the asswnption that the 
City is exempt from the HB 2990 requirements. But independent of that 
question, what we would like to make clear is, in reviewing those HB 2990 
requirenents again, the context in which you do that is for the imposition 
of conditions upon the issued certificate. Not on whether you issue or 
deny the certificate. In trying to drive that issue home we would just 
make a small technical amendment at the bottam of page 9 so that the 
language in 340-48-020(8) would say, "in order to mal<e findings or 
establish conditions as appropriate". Then it goes on from there. We 
are just trying to mal<e sure that is understood. 

We want to go on record as strongly endorsing the proposed deletion of 
OAR 340-48-020(2) (g). That is the one that requires the applicant to 
acquire a site certificate from the Energy Facility Siting Council and 
a water appropriation permit from the Water Resources Commission. That 
is clearly outside of water quality considerations, as described to us, 
and the Arnold Irrigation District case, and we think the staff is right 
in taking that from your rules. With that we would ask that you would 
adopt the rules as they are written and as amended as we suggest. 

Commissioner Denecke said he was looking again at page A4. He reads into 
it that the City or any applicant can go to the local planning jurisdiction 
before they file application so that there is not necessarily going to 
be a 60-day delay. It is really only a political consideration. The local 
planning jurisdiction should furnish this before the application is even 
filed. Mr. Glick stated the language he was concerned about is about 
mid-way down in that paragraph where it says, "the application shall not 
be deemed complete until the local planning jurisdiction provides comments 
to the Department, or 60 days have elapsed, whichever occurs first". It 
is common in state regulatory processes for local governments and county 
land use jurisdictions not to be timely in their filing. It would be best 
if all the agreements were worked out in advance. We always try to do 
that but sometimes it is not possible. Sametimes the County has other 
items on its agenda that it considers more important. We do not think 
that should be a reason for holding up the Commission's review of the 
application. 

Commissioner Denecke asked the Department if, assuming we kept the 60 days, 
it sees anything objectionable to adopting the suggestion that the period 
would be cut off if the local planning commission sent in a letter saying 
they do not have any objections. Director Hansen responded that the 
Department thinks that is covered in (4) page A4. What we indicate is 
that the application shall not be deemed complete until the local planning 
jurisdiction provides comments to the Department, or 60 days have elapsed. 
If the local pl\,nning department provides the comment that says "no 
comment," it meets that condition and we proceed. Mr. Glick stated they 
did not read the language that way and if that is the staff's intent his 
view is that it would be clearer just to state eicpressly that is the way 
it would work. We read the word comment in there. We interpreted that 
to mean substantive comment. It would just make us more comfortable if 
it was spelled out that is in fact what we are trying to do. 
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LCDC delivered a letter that Director Hansen passed out to the commi.s.sion. 
He does not believe it substantively deals with any of the issues they are 
tall<ing about amending. Their comments generally are addressing future 
issues and items which the Department feels are already addressed. 

Chairman Petersen said that it points out to them that the nature of the 
problems, the reason they are struggling so hard with the rules, and the 
reason for the Arnold decision is that we've got federal policy on the 
one hand, as ennunciated in the Clean Water Act and the Federal Power Act, 
and we have state policy on the other hand as ennunciated by the 
Legislature from HB 2990 and other related statutes. They do not mesh. 
we are caught in the middle because we are a state agency and we are bound 
to not only follow state law but also bound by an interagency agreement 
with other state agencies that we will coordinate efforts and relate 
ourselves to their laws and they will relate to our laws. It really is 
a philosophical question as to whether you make policy and say the federal 
law preempts the state in all instances--the federal law fills the whole 
void--and all we have to do is look at that law and apply very strictly 
the law under the Clean Water Act, or look at it the other way and say 
the void is filled by the state law. The only reason you have to pull 
back around the edges of the state law is if you bump head on with the 
federal law. His feeling is that, as a state agency, we are really bound 
by the state laws and we pull back only where we bump head on with the 
federal law. Arnold had ennunciated it pretty clearly to him where that 
is. So he prefers to go as far as we can to enforce the state statutes 
without being in violation of the federal law. our prior rules went too 
far. These proposed rules are very adequate to recognize the outer 
boundaries of state law. With the one exception of the water quantity 
thing which he is happy to expand on as we have discussed. If he were 
looking at it from the federal perspective, he would have to agree with 
the City of Klamath Falls. But he does not report to the federal 
government. He is part of the state government and that is not the way 
he looks at it. 

He does not believe that these proposed rules are going to detrimentally 
affect the project. The delay is frustrating and he appreciates that. 
we are part of the State of Oregon and the Legislature has clearly 
ennunciated a policy with regard to these projects. He thinks that these 
proposed rules fit that policy and still comply with the decision of the 
Court of Appeals. 

Commissioner Denecke asked Michael Huston to look at page A3. In (i) (C) 
and (j) (C) they both say (B). Shouldn't they both say (A)'? Michael Huston 
respnded "yes". Harold Sawyer said the intent was to narrow the scope of 
what has to be corrunented on in the water quality related piece. 
The intent was (B) in both (i) (C) and (j ) (C) • 

Director Hansen corrected an error in (4). The word "circulation" should 
oe "jurisdiction". And, in paragraph (A) what was intended was that the 
applicant would go through and identify all aspects in the land 
use plan related to the project. Then (B) and (C) would narrow it to those 
water quality related provisions. 

Commissioner Denecke stated that it seems to him all we need are provisions 
relating to water quality and he thinks it would be a little bit of a 
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burden to ask for more than that. Chairman Petersen responded that, to 
him (A) allows him to come closer to complying with existing state 
statutes. As long as we do not either condition, deny or grant on other 
than water quality effects, we are in compliance. Director Hansen 
responded that, from a staff standpoint, it makes life substantially 
easier. Because they go through the land use plan and say these are the 
issues that relate to that project and these are the water quality related 
issues. It does not say "describe". It says "identify and cite". We 
are not talking about reams of information on each of those. What it 
allows the Department to do is to be able to make sure whether or not we 
agree those are land use related or a water quality related provisions. 

Commissioner Denecke asked what would the Department's reaction be if, 
inadvertently, the applicant under (A) left out a provision of land use 
law that was applicable. Do you think that would be grounds for dismissal? 
Director Hansen responded in technical terms yes it would potentially be 
grounds for dismissal. But that is a way the the Department has never 
worked and will not work. We clearly then communicate to the applicant 
whether it is a document on an area that is clearly water quality related. 
we do not deny and then say you can resubmit an application. We try to 
work to be able to make that application complete. 

Richard Nichols, Water Quality Division Administrator, asked the Commission 
what the wording was on the quantity issue on page A5. Chairman Petersen 
said to word it to say "or water quantity as it affects water quality". 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and 
passed unanimously that the rules, as amended and with the typo correction 
be approved. 

Chairman Petersen stated to Mr. White that Mr. Anuta wrote a letter and 
raised the question again, which has already been determined by the 
Commission, about who has the right to appeal. We have already addressed 
that issue and you can refer to our minutes of that discussion, we do not 
believe that is appropriate and, therefore, we are not going to reconsider 
that or change our mind on that earlier decision. Mr. Huston can also 
provide additional information. 

An unidentified citizen stated that it looks like the Commission has used 
the City of Klamath Falls as a guinea pig to clean up our regulations to 
comply with the law and they are the ones that are suffering the delay. 
Chairman Petersen stated that he does not share that same perception but 
he certainly has the right to hold it. He thinks that the Commission is 
plowing a whole bunch of new ground, specifically in Klamath Falls' 
particular application. 

AGENDA ITEM I: Informational Report on the Vehicle Inspection Program, 
. 1985-1986 

This agenda item is an informational report on the Vehicle Inspection 
Program. This report summarizes the past two years of operation. It is 
the sixth in a series of biennial informational reports. The original 

{ report was presented to the Commission in January, 1977. 
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Among the highlights are: 

1. During these past two years, over 850,000 emission tests were conducted 
and over 550,000 Certificates of Compliance were issued. 

2. The Rogue Valley was incorporated into the Oregon I/M Progr~n as 
required by ORS 468.397. During 1986, in just one year of operation, 
over 60,000 emission tests were conducted at the Rogue Valley Station 
in Medford. 

3. Significant reductions in vehicle emissions continue to be accrued. 
These restrictions help Oregon's efforts to maintain a healthy 
environment. 

4. The program is still projecting compliance with ambient CO and ozone 
for both the Portland and Rogue Valley areas. 

Director's Recommendation 

It is recommended that the Commission accept this informational 
report. 

Commissioner Buist stated that she fmmd the report to be very interesting 
and informative and she appreciates all the work that went into putting 
it together. Chairman Petersen stated that they also appreciate the 
professionalism with which this program has been carried out and, in 
particular, the transition to the Medford program is a real success story 
for the Department, and this Commission appreciates that very much. 

AGENDA ITEM K: Request For An Exception to OAR 340-41-026(2) (An EQC 
_!:'olicy Requiring Growth and Development Be Accommodated 
Within Existing Permitted Loads) By Wacker Siltronic 
Corporation. 

Wacker Siltronic Corporation has requested an increase in loading 
limitations of their NPDE:S permit. Such request will require the 
Commission to consider an exception to OAR 340-41-026(2} which requires 
that growth and development be accommodated within existing permitted waste 
dischrage loads. Such request for exception is scheduled before the 
Commission at this time. 

Director's Recommendation 

Based upon the Alternatives and Evaluation, the Director recommends 
that the Commission adopt the staff report as its findings, allow an 
exception to the existing policy, and grant the requested permitted 
load increase based on a flow of 0.80 MGD. 

' 

Chairman Petersen stated that the only question he had was the permit 
renewal for the City of Newport where local citizens were very concerned 
that there was no hearing. The rule is that if the Department determines 
the permit renewal will be of significant interest to the community the 
Department schedules a hearing. He wondered whether this is that kind 
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of a situation. Director Hansen responded that was Georgia-Pacific outfall 
at Toledo, and this is a different issue. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and 
passed unanimously that the exception to OAR 340-41-026(2) be granted. 

Chairman Petersen stated that Murray Tilson, Environmental Manager for 
Wacker Siltronic had signed up to testify but since the Commission had 
already taken the action, he declined. 

AGENDA ITEM J: Determination of Percent Allocable for Pollution Control 
Tax Credits 

This issue paper attempts to outline the issues related to the determina
tion of percent allocable raised during the review of the Ogden-Martin 
resource recovery facility tax credit at the last EQC meeting. It is hoped 
the Commission discussion of these issues will provide the Department with 
policy direction and direct the Department to draft rules where appropriate. 

Director's Recommendation 

The Department requests that the Conunission discuss the conceptual 
framework it wishes to have the Department use in drafting rules on 
issues covered in this paper. 

·It was decided to defer Agenda Item J until the next Ccrnmission meeting 
because Chairman Petersen would like to discuss this item in more detail. 
Director Hansen stated that the tax creilit program sunsets in July, and so 
it will be a hotly debated issue in this legislative session. It would 
be helpful to have the policy direction the Commission is going to give 
the Department to use in the legislative debate and, therefore, there may 
have to be a conference call to discuss the tax credit policy and Ogden
Martin specifically. 

There being no further business, the meeting was adjourned. 

A work session to review landfills and their design and construction was 
conducted after the formal meeting. 

TS:y 

DOY403.2B 

Respectfully submitted, 

Jiu;__ ..xf '1~il-<---e..vCz ,;..J 
Terri Sylvester 
Adminisrative Assistant 
Regional Operations Division 

-45-



r=--'·---... 

NEil GOLDSCHMiDT 
GOV~RNOP. 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. B, March 13, 1987, EQC Meeting 

December 1986 and January 1987 Program Activity Report 

Discussion 

Attached are the December 1986 and January 1987 Program Activity Reports. 

ORS 468.325 provides for Commission approval or disapproval of plans and 
specifications for construction of air contaminant sources. 

Water Quality and Solid Waste facility plans and specifications approvals 
or disapprovals and issuance, denials, modifications and revocations of 
air, water and solid waste permits are prescribed by statutes to be 
functions of the Department, subject to appeal to the Commission. 

The purposes of this report are: 

1. To provide information to the Commission regarding the status of 
reported activities and an historical record of project plan and 
permit actions; 

2. To obtain confirming approval from the Commission on actions taken 
by the Department relative to air contaminant source plans and 
specifications; and 

3. To provide logs of civil penalties assessed and status of DEQ/EQC 
contested cases. 

Recommendation 

It is the Director's recommendation that the Commission take notice of 
the reported program activities and contested cases, giving confirming 
approval to the air contaminant source plans and specifications. 

SChew:p 
MD26 
229-6484 
Attachment 

~ 
Fred Hansen 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality and 
Hazardous and Solid Waste Divisions December 1986 

{Reporting Units} {Month and Year} 

SUMMARY OF PLAN ACTIONS 

Plans Plans Plans 
Received Approved Disapproved Plans 

Month FY Month FY Month FY Pending ---
Air 
Direct Sources 10 34 9 23 0 0 16 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 10 34 9 23 0 0 16 

Water 
Municipal 7 77 20 93 0 0 23 
Industrial 7 57 5 55 0 0 9 
Total 14 134 25 148 0 0 32 

Solid Waste 
Gen. Refuse 2 12 1 9 17 
Demolition 1 2 1 
Industrial 9 1 10 14 
Sludge 1 1 1 
Total 2 23 2 22 0 0 33 

Hazardous 
wastes 0 0 

GRAND TOTAL 26 191 36 271 0 0 48 

MAR.2 (1/83) 
. ' 

' 1 



Permit 
Number 

10 0018 
34 2738 
32 0012 
22 1037 
18 0013 
05 2581 
21 0001 
31 0013 
15 0004 

I\) 

Plan 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PLAN ACTIONS COMPLETED 

Action Date 
County __ _____]lllmber Source Name Proc_ess Description Rcvd Status Assigned 
DOUGIAS 171 D R JOHNSON UJMBER CO. INSTALL BOILER 12/15/86 APPROVED 
WASHINGTON 173 HARDWOOD INDUSTRIES INC. INSTALL BAGHOUSE 09/08/86 APPROVED 
WALI.DWA 178 SEQUOIA FOREST INDUSTRIES INSTALL MULTICIDNE 12/02/86 APPROVED 
LINN 181 OREGON STRAND BOARD CO INSTAlJATION OF VENEER DRYER 11/18/86 APPROVED 
KLl\MATI! 186 WEYERHAEUSER COMPANY INSTALL CYCIDNE 12/15/86 APPROVED 
::;OLUMBIA 187 OREGON NATURAL GAS CORP. FACILITY MODIFICATION 12/03/86 APPROVED 
LINCOIN 188 ROAD & DRIVEWAY CO NEW PAVING PLANT EQUIPMENT 12/24/86 APPROVED 
UNION 191 HOFF-RONDE VALLEY LUMBER INSTALL WET SCRUBBER 12/18/86 APPROVED 
JACKSON 194 BOISE CASCADE CORP REPAIRS TO CYCWNES 5 & 6 12/29/86 APPROVED 

TOTAL Nll"!IBER QUICK I.DOK REPORT LINES 9 

---·----~~=~~~~~~~~~~ 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Division December 1986 
(Reporting Unit) (Month and Year) 

SUMMARY OF AIR PERMIT ACTIONS 

Direct Sources 

New 

Existing 

Renewals 

Modifications 

Total 

Indirect Sources 

New 

Existing 

Renewals 

Modifications 

Total 

GRAND TOTALS 

Number of 
Pending Permits 

16 
23 

2 
10 
3 

Permit 
Actions 
Received 

Month FY 

3 

2 

16 

10 

31 

3 

0 

0 

0 

3 

34 

To 
To 
To 
To 
To 

12 

18 

70 

34 

134 

8 

0 

0 

1 

9 

143 

be 
be 
be 
be 
be 

Permit 
Actions 
Completed 

Month FY 

0 

0 

3 

2 

5 

1 

0 

0 

0 

1 

6 

14 

8 

54 

34 

110 

13 

0 

0 

2 

15 

125 

Permit 
Actions 
Pending 

10 

20 

94 

19 

143 

3 

0 

0 

0 

3 

146 

Comments 

Sources 
Under 
Permits 

1368 

263 

1631 

reviewed by Northwest Region 
reviewed by Willamette Valley Region 
reviewed by Southwest Region 
reviewed by Central Region 
reviewed by Eastern Region 

Sources 
Reqr'g 
Permits 

139 8 

266 

1665 

18 To be reviewed by Program Operations Section 
61 
10 

143 

MAR.5 
AA5323 

Awaiting Public Notice 
Awaiting end of 30-day Public Notice Period 

3 



Permit 
Number 
37 0149 
10 0083 
10 0018 
05 2520 
15 0046 

~ 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PERMITS ISSUED 

Appl. 
County Name Source Name Revd. Status 

PORT.SOURCE PENDLETON READY-MIX CO. 10/28/86 PERMIT ISSUED 
DOUGIAS ROSEBURG FOREST PRODUCTS 10/07/86 PERMIT ISSUED 
DOUGLAS D R JOHNSON IlJMBER CO. 08/14/86 PERMIT ISSUED 
COUJMBIA PORTLAND GENERAL ELECTRIC 11/27 /85 PERMIT ISSUED 
JACKSON BOISE CASCADE CORP 05/08/86 PERMIT ISSUED 

TOTAL NUMBER QUICK LOOK REPORT UNES 5 

Date Type 
Achvd. Appl. 

11/28/86 RNW 
12/03/86 MOD 
12/15/86 MOD 
12(!.8/86 RNW 
12/23/86 RNW 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Division 
(Reporting Unit) 

PERMIT ACTIONS COMPLETED 

* 
* 
* 

* Nsme of Source/Project 
* I Site and Type of Ssme 

* 
.Indirect Sources 

Washington 

MAR.6 
AA8324 

Koll Center-Woodside, 
2,339 Spaces, 
File No. 34-8614 

* Date of * 
* Action * 
* * 

12/15/86 

5 

December 1986 
(Month and Year) 

Action * 
* 
* 

Final Permit Issued 

J 
I 
II 
i 
I. 

I 

II 
' ' !i 
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DEPARTMENT OF' ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality December 1986 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED - 25 

* County 
* 
* 

* Name of Source/Project 
* /Site and Type of Same 

* 

MUNICIPAL WASTE SOURCES - 20 

Clatsop 

Douglas 

Lane 

Clatsop 

Coos 

Douglas 

Jackson 

Jackson 

Jackson 

MAR,3 (5/79) 

Gearhart Deli/Store 
On-Site Repair 
Revision Request 

Drain 
Wastewater Treatment Plant 
Improvement Project 

MWMC 
Contract C-92 1 revised 
Lagoon Liner Specification 

Windward Condominiums 
On-Site Repair 

Maxine Reed 
Hauser Trailer Village 
RGF/Onsite Disposal 

Canyonville 
School Access Road 

BCV SA 
Agate Street Extension 
from Peach Street to 
Happy Valley Drive 

BCV SA 
Crater Lake HwY 
Project No, 84-8 

Shady Cove 
Lowery Property and 
Martinson Property 

WC1457 

.··.' 

* Date of * 
* Action * 
* * 

12-26-86 

12-30-86 

12-2-86 

12-18-86 

12-18-86 

12-16-86 

12-29-86 

12-29-86 

12-29-86 

7 

Action * 
* 
* 

Comments to Engineer 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Page 1 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality December 1986 
(Reporting Unit) 

II 

* 
* 

County 

PLAN ACTIONS COMPLETED - 25 

* Name of Source/Project 
* /Site and Type of Same 

* 

* Date of * 
11 Action * 
* * 

MUNICIPAL WASTE SOURCES (cont'd) 

Columbia 

Clatsop 

Douglas 

Jackson 

Clackamas 

Clackamas 

Malheur 

Jackson 

Wallowa 

Jackson 

Coos 

MAR.3 (5/79) 

St. Helens 12-30-86 
McCormick Park, Phase III 

Arch Cape Service District 12-31-86 
Hemlock Street (Lateral E. 1 ) 

Glide-Idleyld 12-31-86 
David Kennaday Extension 

Jacksonville 1-5-87 
440/460 w. California Street 

Lake Oswego 1-5-87 
Robinson Sewer Relocation 

Lake Oswego 1-6-87 
Lee Street Improvement 

Vale 1-6-87 
"A" St, Sewerline Replacement 

Medford 1-7 -87 
Rogue Valley Manor Village 
Phase 3 

Enterprise 1-5-87 
Outfall Replacement 
Clarifier to Station 39+90 

Ashland 1-7-87 
Tolman Creek Meadows 

Sunset Bay State Park 1-2-87 
Shore Acres State Park Connection 
(Pump station and force main) 

WC1457 8 

Action * 
* 
* 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Page 2 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division December 1986 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED - 25 

* 
* 
* 

County * Name of Source/Project 
* /Site and Type of Same 

* 
INDUSTRIAL WASTE SOURCES - 5 

Multnomah 

Washington 

Washington 

Benton 

Tillamook 

MAR,3 (5/79) 

Hogan South 

Tektronix 
Analytical and sampling 
equipment 

Tektronix, Inc. 
Vacuum Pump for Alkali 
Line at Building 40 

Evanite Battery 
Additional Off-site 
Monitoring Wells 

Hathaway , Farms 
Manure Control Facility 

WC1460 

* Date of * 
* Action * 
* ii 

09-09-86 

10-7-86 

12-23-86 

Action 

Approved 

Approved 

Approved 

12-17-86 Approved 

12-23-86 Approved 

8 
Page 1 

* 
* 
* 
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SUMMRY-F Summary of Actions Taken 
On Water Pennit Applications in DEC 86 

Number of Applications Filed Ntnnber of Pennits Issued 

Month Fiscal Year Month Fiscal Year 

Applications 
Pending Pennits 

Issuance (1) 

7 JAN 87 

Current Ntnnber 
of 

Active Pennits 

Source Category NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen 
&Pennit Stibtype ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----

Domestic 
NEW 
RW 
RWO 
MW 
MWO 

Total 

Industrial 
NEW 
RW 
RWO 
MW 
MWO 

Total 

Agricultural 
NEW 
RW 
RWO 
MW 
MWO 

Total 

1 

8 

1 

10 

2 

3 

5 

1 

8 

9 

3 

1 

4 

1 

1 

1 

1 

1 9 
1 

37 24 

2 4 
-- -----
41 37 

4 7 16 

24 9 

2 1 1 
-- ----- -----
30 17 17 

1 

1 1 

-----
1 2 

2 1 6 6 11 
1 1 

6 1 18 10 51 36 
1 2 

1 1 3 5 1 
- ----- ----- ----- ----- -- -----
6 4 21 19 65 49 233 171 29 

1 1 2 3 24 7 11 1 
1 

1 1 14 7 26 13 
1 1 

2 1 6 3 2 2 
----- ----- ----- ----- ----- -- -----

3 2 2 23 10 27 37 26 1 173 134 356 

1 

1 1 1 

- -----
1 1 2 2 11 56 

=== === === === === === 
Grand Total 15 14 1 72 56 17 9 6 2 44 30 27 103 77 1 408 316 441 

1) Does not include applications withdrawn by the applicant, applications where it was detennined a pennit was not needed, 
and applications where the pennit was denied by DEQ. 

NEW 
RW 
RWO 
MW 
MWO 

It does include applications pending from previous months and those filed after 31-DEC-86. 

New application 
Renewal with effluent limit changes 
Renewal without effluent limit changes 
Modification with increase in effluent limits 
Modification without increase in effluent limits 
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IISSUE2-R 

PERMIT SUB-

AIL PERMITS ISSUED BETWEEN 01-DEG-86 AND 31-DEG-86 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

GAT NUMBER TYPE TYPE FACILITY FACILITY NAME CITY 

General: Cooling water 

7 JAN 87 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

DATE 
EXPIRES 

IND 100 GENOl MWO 76018/B AMERICAN FINE FOODS, ING. MILTON-FREEW'rR UMATI11A/ER 10-DEG-86 31-DEG-90 

General: Oily Stonnwater Runoff 

IND 1300 GEN13 NEW 100707/A HARBOR OIL, INC. PORTLAND MULTNOMAH/NWR 02-DEG-86 31-JUL-88 

NPDES 

IND 100109 NPDES MWO 9444/A BOISE CASCADE CORPORATION ELGIN UNION/ER 08-DEG-86 31-AUG-90 

DOM 100213 NPDES RwO 19802/A GOOS BAY, CITY OF GOOS BAY GOOS/SWR 08-DEG-86 31-JAN-90 

DOM 100263 NPDES RwO 60420/A NETARTS-OGEANSIDE SANITARY DISTRICT OCEANSIDE TI11AMOOK/NWR 12-DEG-86 30-SEP-91 

DOM 100265 NPDES RwO 81296/A SILETZ KEYS SANITARY DISTRICT GLENEDEN BEACH LINGOIN/WVR 12-DEG-86 31-0GT-91 

DOM 100266 NPDES RwO 12800/A BUTTE FALLS, CITY OF BUTTE FALLS JAGKSON/SWR 12-DEG-86 31-0GT-91 

DOM 100267 NPDES RwO 48568/A LAKESIDE, CITY OF LAKESIDE GOOS/SWR 12-DEG-86 31-AUG-91 

IND 100268 NPDES Rwo 74470/A GPEX-PAGIFIG, ING. ST HELENS GOUJMBIA/NWR 12-DEG-86 31-DEG-91 

IND 3805 NPDES MWO 67592/B PORTIAND, CITY OF PARKROSE MULTNOMAH/NWR 15-DEG-86 31-JAN-89 

DOM 100272 NPDES RwO 74300/A REDWOOD SANITARY SEWER SERVICE DISTRICT GRP<.NTS PASS JOSEPHINE/SWR 17-DEG-86 30-SEP-91 



~ 
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J ISSUE2-R 

PERMIT SUB-
CAT NUMBER TYPE TYPE 

------ ----- ----

WPCF 

DOM 3742 WPCF MWO 

DOM 100262 WPCF NEW 

DOM 100264 WPCF NEW 

IND 100269 WPCF RWO 

IND 100270 WPCF NEW 

DOM 100271 WPCF RWO 

AIL PERMITS ISSUED BETWEEN Ol-DEC-86 AND 31-DEC-86 7 JAN 87 PAGE 2 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

DATE DATE 
FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
-------- ------------------------------------------- --------------- -------------- --------- ---------

96315/B WHALERS REST, INC. SOUTH BEACH LINCOIN,IWVR 10-DEC-86 30-SEP-88 

100126/A WIMBER, FRED L. GEARHART CLATSOP /NWR 12-DEC-86 30-JUN-91 

100150/A REED, MAXINE NORTII BEND COOS/SWR 12-DEC-86 30-SEP-91 

9309/A BOHEMIA INC. JUNCTION CITY LANE,IWVR 12-DEC-86 30-NOV-91 

100167/A JOHNSON, D.R., llJMBER CO. RIDDLE DOUGLAS/SWR 15-DEC-86 31-DEC-91 

64705/A OREGON STATE DEPARTMENT OF TRANSPORTATION NEWPORT LINCOIN,IWVR 15-DEC-86 31-0CT-91 
(BEVERLY BEACH STATE PARK) 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division December 1286 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sites Sites 
Received Completed Actions Under Reqr' g 

Month FY Month FY Pending Permits Permits 

General Refuse 
New 2 2 
Closures 1 1 2 3 
Renewals 1 8 1 12 17 
Modifications 5 10 5 11 
Total 7 21 6 27 20 182 182 

Demolition 
New 1 2 
Closures 
Renewals 1 
Modifications 2 3 
Total 0 3 0 5 1 13 13 

Industrial 
New 4 8 7 
Closures 3 2 
Renewals 1 5 3 5 11 
Modifications 2 5 2 5 
Total 3 17 5 18 20 103 103 

Slude;e DisEosal 
New 1 1 
Closures 
Renewals 
Modifications 1 1 
Total 0 1 0 2 1 16 16 

Total Solid Waste 10 42 11 52 42 

Hazardous Waste 

Outputs currently under revision. 

MAR.5S (11/84) (SB5285 .B) 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

ft County 
II 

II 

Lane County 

Deschutes 

SB6349. C 
MAR.3 (5/79) 

* II 

* 

PLAN ACTIONS COMPLETED 

Name of Source/Project * Date of 
/Site and Type of Same * Action 

* 
Dow Corning Landfill 12/18/86 
Springfield 
Industrial waste lndfl. 

Southwest Sanitary Lndfl. 12/24/86 
Nor th of La Pine 
Municipal waste landfill 

I li . ./L .. 

December 1986 
(Month and Year) 

II Action 

* II 

Plan approved 

Plan approved 

ti 

II 

* 



'llTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

December 1986 
(Month and Year) 

* County 

* II 

Baker 

Douglas 

Baker 

Benton 

Clackamas 

Hood River 

Hood River 

PERMIT ACTIONS COMPLETED 

* Name of Source/Project * Date of * 
* /Site and Type of Same * Action * 

Baker Sanitary Landfill 
South of Baker 
Existing municipal waste 
landfill 

12/8/86 

Roseburg Forest Prod. Co. - 12/8/86 
Dillard 
Near Dillard 
Existing industrial waste 
landfill 

City of Unity 
Unity Landfill 
Existing municipal waste 
landfill 

Valley Landfills, Ino. 
Monroe Transfer Station 
Near Monroe 
Existing transfer station 

12/17/86 

12/17 /86 

Action 

Permit issued 

Permit issued 

*Permit amended 

*Permit amended 

Portland General Electric 12/17/86 *Permit amended 
Faraday Power Plant 
Near Estacada 
Existing industrial waste 
landfill 

Champion Internat'l. Corp. 12/17/86 *Permit amended 
Dee Landfill 
Near Dee (S. of Hood River) 
Existing industrial waste 
landfill 

Hood River Garbage Service, 12/17 I 86 *Permit amended 
Inc. 
Hood River Transfer Station 
Existing transfer station 

MAR.6 (5/79) SB6356 

l ;r; 
_0 

* 
II 

II 



* 
* 
ii 

County 

Multnomah 

Linn 

Lane 

Marion 

* Name of Source/Project 
* I Site and Type of Same 

Wastech, Inc. 
Oregon Precessing and 
Recovery Center 
Portland 
Existing recyclable 
materials recovery facility 

Western Kraft 
Albany Pond Sludge 
Near Millersburg 
Existing industrial waste 
landfill 

Dow Corning Corporation 
Clearwater Landfill 
Springfield 
Existing industrial waste 
landfill 

Marion County 
Woodburn Landfill 
Existing municipal waste 
landfill 

II Date Of 
* Action 

* 
12/17/86 

12/23/ 86 

12/29/86 

12/29/86 

ti 

* 
* 

Action 

Permit amended to 
change name of 
permittee 

Permit issued 

Permit issued 

Permit amended to 
change name of 
permittee and to 
extend the permit 
expiration date. 

*Permit amended by the Department to extend expiration dates. These 
actions are intended to simplify the renewal process when no significant 
changes in the permit are required. 

MAR.6 (5/79) SB6356 
!" _,1,_b 

* II 

* 
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IDISPOS:R Hazardous Waste Disposal Requests Approved Between 
Ol-DEC-86 AND 31-DEC-86 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

23-DEC-86 NON-HAZARDOUS WASTE 

1 Request(s) approved for generators in Alaska 

03-DEC-86 PCB TRANSFORMERS 

03-DEC-86 PCB TRANSFORMERS DRAINED AND FLUSHED 

08-DEC-86 LAB PACK - FLAMMABLE SOLIDS 

ll-DEC-86 PCBS 

ll-DEC-86 HAZARDOUS SUBSTANCE - PLANT SUMP 

ll-DEC-86 HAZARDOUS WASTE SOLID 

6 Request(s) approved for generators in Idaho 

03-DEC-86 PCB CONTAMINATED SOLIDS <100 PPM 

03-DEC-86 PCB CONTAMINATED BUSHING 

03-DEC-86 PCB CONTAMINATED DEBRIS 

08-DEC-86 HYDROCHLORIC ACID 

08-DEC-86 WASTE DICHLOROPROPENE 

ll-DEC-86 MAGNESIUM PARTS 

ll-DEC-86 ZORBALL CONTAMINATED WITH LEAD NITRATE 

15-DEC-86 WASTEWATER TREATMENT SLUDGE 

15-DEC-86 CCA DOOR PIT RESIDUE CONSISTING OF WATER, CHROME, 
SOIL, RUST, ARSENIC, COPPER, WOOD, METALS 

15-DEC-86 LAB PACK - POISON LIQUID 

18-DEC-86 GROUND WATER 

SOURCE 

NON-RCRA SPILL CLEANUP 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

OTHER AGRICULTURAL CHEMICALS 

OTHER AGRICULTURAL CHEMICALS 

CEMENT, HYDRAULIC (PORTLAND) 

FEDERAL GOV'T 

FEDERAL GOV'T 

SAWMILLS & PLANING MILLS 

RCRA SPILL CLEANUP 

AIRCRAFT 

OTHER ELECTRONIC COMPONENTS 

STORAGE BATTERIES 

WOOD PRESERVING 

COLLEGES & UNIVERSITIES 

HW TREAT/STORE/DISPOSE FCLTY 

2 JAN 87 PAGE 1 

DISPOSE ANNUALLY 

450 CU YD 

10 CU YD 

1. 85 CU YD 

0.27 CU YD 

1 CU YD 

4.32 CU YD 

4.32 CU YD 

6 CU YD 

3 CU YD 

4.05 CU YD 

30.56 CU YD 

1 CU YD 

50 CU YD 

1.08 CU YD 

88 CU YD 

135 CU YD 

0.28 CU YD 

50 CU YD 



[DISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-DEC-86 AND 31-DEC-86 for Chem-Security Systems, Inc., Gilliam Co. 

_. 

DATE WASTE TYPE 

18-DEC-86 CADNIUM CONTAMINATED SOLIDS 

23-DEC-86 CHROMIUM-HEX LIQUID 

13 Request(s) approved for generators in Oregon 

03-DEC-86 LAB PACK - WASTE OXIDIZER 

03-DEC-86 LAB PACK WASTE ORM-E 

03-DEC-86 LAB PACK - ORM-A 

03-DEC-86 LAB PACK FLAMMABLE LIQUID 

03-DEC-86 LAB PACK - CORROSIVE 

03-DEC-86 LAB PACK POISON B 

03-DEC-86 OIL CONTAMINATED DIRT 

08-DEC-86 LAB PACK - ORM-C 

08-DEC-86 HYDRAULIC OIL CONTAMINATED WITH PCB 

:;o 08-DEC-86 DEMOLITION DEBRIS CONTAMINATED WITH PCB 

08-DEC-86 WASTE DUST COLLECTOR SOLIDS 

ll-DEC-86 ASBESTOS CONTAMINATED WASTE FROM BUILDING 
DEMOLITION 

ll-DEC-86 WASTE PESTICIDE MIXTURE 

ll-DEC-86 ASBESTOS 

15-DEC-86 LAB PACK - ORM-B 

15-DEC-86 FEEDOL 9 CONSISTING OF SODIUM NITRATE, SODIUM 
ALUMINUM FLOURIDE, SILICA, SODIUM SILICOFLOURIDE, 
ALUMINUM 

15-DEC-86 EMPTY TANKER-CLEAN 

15-DEC-86 LAB PACK - COMBUSTIBLE 

SOURCE 

NON-SUPERFUND SITE CLEANUP 

NON-SUPERFUND SITE CLEANUP 

MEDICAL & SURGICAL HOSPITALS 

MEDICAL & SURGICAL HOSPITALS 

MEDICAL & SURGICAL HOSPITALS 

MEDICAL & SURGICAL HOSPITALS 

MEDICAL & SURGICAL HOSPITALS 

MEDICAL & SURGICAL HOSPITALS 

GENERAL AUTOMOTIVE REPAIR SHOP 

COLLEGES & UNIVERSITIES 

RESEARCH & DEVELOPMENT LABS 

PRIMARY PRODUCTION OF ALUMINUM 

HW TREAT/STORE/DISPOSE FCLTY 

AIRCRAFT 

NON-SUPERFUND SITE CLEANUP 

PRIMARY PRODUCTION OF ALUMINUM 

COLLEGES & UNIVERSITIES 

HW TREAT/STORE/DISPOSE FCLTY 

ENV. SERVICES CONTRACTORS 

COLLEGES & UNIVERSITIES 

2 JAN 87 PAGE 2 

DISPOSE ANNUALLY 

80 CU YD 

1.5 CU YD 

0.27 CU YD 

0.54 CU YD 

0.27 CU YD 

0.27 CU YD 

0.27 CU YD 

0.54 CU YD 

40 CU YD 

13.5 CU YD 

0. 54 CU YD 

300 CU YD 

54 CU YD 

130 CU YD 

3 CU YD 

14 CU YD 

13.5 CU YD 

0.54 CU YD 

50 CU YD 

27 CU YD 



!DISPOS~R Hazardous Waste Disposal Requests Approved Between 
Ol-DEC-86 AND 31-DEC-86 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

15-DEC-86 LAB PACK CORROSIVE BASE 

15-DEC-86 LAB PACK - ORM-E 

15-DEC-86 LAB PACK ORM-A 

15-DEC-86 LAB PACK IRRITANT 

18-DEC-86 GRAVEL 

18-DEC-86 LAB PACK - CORROSIVE SOLID 

18-DEC-86 LAB PACK - FLAMMABLE LIQUID 

18-DEC-86 LAB PACK - ORM-E 

18-DEC-86 COAL TAR & DIRT 

23-DEC-86 LAB PACK POISON B 

23-DEC-86 LAB PACK - ORM-A 

23-DEC-86 PCB CONTAMINATED SOLIDS 

· 23-DEC-86 CAUSTIC SODA CONTAMINATED SOIL 

/.-' 
c.c 

31 Request(s) approved for generators in Washington 

51 Requests granted - Grand Total 

SOURCE 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

RESEARCH & DEVELOPMENT LABS 

SEMICONDUCTORS 

HW TREAT/STORE/DISPOSE FCLTY 

HW TREAT/STORE/DISPOSE FCLTY 

HW TREAT/STORE/DISPOSE FCLTY 

NON-SUPERFUND SITE CLEANUP 

HW TREAT/STORE/DISPOSE FCLTY 

HW TREAT/STORE/DISPOSE FCLTY 

ELECTRIC SERVICES 

OTHER INDUS. ORGANIC CHEMICALS 

2 JAN 87 PAGE 3 

DISPOSE ANNUALLY 

13.5 CU YD 

27 CU YD 

13.5 CU YD 

0.27 CU YD 

180 CU YD 

1.35 CU YD 

1.35 CU YD 

1.89 CU YD 

6 CU YD 

4.05 CU YD 

5.4 CU YD 

0. 54 CU YD 

500 CU YD 





DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program December. 1986 
(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Actions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 
Commercial 9 62 7 46 221 219 

Airports 1 4 1 1 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

* 
county * 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Marion 

Multnomah 

FINAL NOISE CONTROL ACTIONS COMPLETED 

* 
Name of Source and Location * 

Action Machinery, 
Portland 

Car Craft, 
Portland 

Dick's Standard Parts, 
Portland 

Liquid Carbonic Corporation, 
Portland 

Pacific Machine Manufacturing Company 
Portland 

Unnamed metal fabricator 
Gadgets Galore, 

Portland 

Mazzi's, 
Salem 

River Port Helibase, 
Portland 

formerly 

22 

December 1986 
(Month and Year) 

* 
Date * Action 

12/86 In Compliance 

12/86 In Compliance 

12/86 In Compliance 

12/86 No Violation 

12/86 In Compliance 

12/86 Source Closed 

12/86 In Compliance 

12/86 Boundary Approved 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1986 

CIVIL PENALTIES ASSESSED DURING MONTH OF DECEMBER, 1986: 

Name and Location 
of Violation 

Kirk Century Farms, Inc. 
Halsey, Oregon 

Sam Eicher 
Albany, Oregon 

Milford Smucker 
Harrisburg, Oregon 

Amos Conrad and 
Jay Conrad 
Tangent, Oregon 

Steve Glaser 
Tangent, Oregon 

Wendell Manning 
dba/Manning Farms 
Brownsville, Oregon 

Richard M. Kirkham 
dba/Windy Oak Ranches 
Willamina, Oregon 

Roselawn Seed, Inc. 
Woodburn, Oregon 

Ernest Glaser 
Shedd, Oregon 

M & W Farms, Inc. 
Brooks, Oregon 

Lester L. Stephens & 
Nancy Stephens 
dba/ Shad-0-Hill Farms 
McMinnville, Oregon 

Donald E. Saalfeld 
Gervais, Oregon 

Case No. & Type 
of Violation 

AQ-FB-86-01 
Late field burning. 

AQ-FB-86-02 
Late field burning. 

AQ-FB-86-03 
Late field burning. 

AQ-FB-86-04 
Late field burning. 

AQ-FB- 86 -05 
Late field burning. 

AQ-FB-86-07 
Open burned a field 
without a permit. 

AQ-FB-86-08 
Open burned a field 
without a permit. 

AQ-FB-86-09 
Open burned a field 
without a permit. 

AQ-FB-86-10 
Open burned a field 
without a permit. 

AQ-FB-86-11 
Improper propane 
flaming of a field. 

AQ-FB-86-12 
Improper propane 
flaming of a field. 

AQ-FB-86-13 
Improper propane 
flaming of a field. 

Date Issued Amount Status 

12/15/ 86 $400 Paid 12/23/ 86. 

12/15/86 $300 Paid 1/9/87. 

12/15/86 $300 

12/15/86 $300 

12/15/86 $300 

12/15/86 $1,000 

12/15/86 $680 

12/15/86 $500 

12/15/86 $500 

12/15/86 $300 

12/15/86 $200 

12/15/86 $200 

23 

Paid 1/5/87. 

Paid 1/5/87. 

Paid 12/30/ 86. 

Paid 1/13/87. 

Contested 
1/5/87. 

Paid 1/6/ 87. 

In default. 

Contested 
12/22/86. 

Paid 12/22/ 86. 

Paid 1/ 5/ 87. 



DECEMBER, 1986 CIVIL PENALTY ASSESSMENTS (CONTINUED) 

Name and Location 
of Violation 

Blue Sky Farm, Inc. 

Anthony Hendricks 
Sublimity, Oregon 

Alvin C. Hendrickson 
Corvallis, Oregon 

Texaco, Inc. 
Troutdale, 

VAK:b 
GB6372 

Oregon 

Case No. & Type 
of Violation Date Issued 

AQ-FB-86-14 12/15/86 
Improper propane 
flaming of a field. 

AQ-AGOB-86-15 12/15/86 
Conducted agricultural 
open burning during 
prohibited period. 

AQ-AGOB-86-16 12/15/86 
Conducted agricultural 
open burning during 
prohibited period. 

AQ-NWR-86-136 12/30/ 86 
Failure to use vapor 
return hose while 
unloading gasoline 
delivery truck. 

Amount Status 

$200 Paid 12/22/86. 

$50 Paid 12/30/ 86. 

$50 Paid 12/19/86. 

$250 Awai ting response 
to notice. 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, water Quality and 
Hazardous and Solid Waste Divisions January 1987 

(Reporting Units) (Month and Year) 

SUMMARY OF PLAN ACTIONS 

Plans Plans Plans 
Received Approved Disapproved Plans 

Month FY Month FY Month FY Pending --- ---
Air 
Direct Sources 8 42 l 24 0 0 18 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 8 42 l 24 0 0 18 

Water 
Municipal 5 82 3 96 0 0 26 
Industrial 2 59 4 59 0 0 7 
Total 7 141 7 155 0 0 33 

Solid Waste 
Gen. Refuse 3 15 1 10 19 
Demolition 1 2 2 2 
Industrial l 10 3 13 12 
Sludge l l l 
Total 5 28 4 26 0 0 34 

Hazardous 
Wastes 0 0 

GRAND TOTAL 20 211 12 205 0 0 85 

MAR.2 (l/83) 



rv 
O') 

Permit 
Kurnber 

:..JG (Ji"J ~O 

County 

coos 

Plan 
Action 
Number 

164 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PLAN ACTIONS COMPLETED 

Source Name Process Description 

ROSEBURG FOREST PRODUCTS INSTALL VENEER DRYER 

TOTAL NlJP'illER QUICK lDOK REPORT LINES 1 

Date 
Rcvd Status Assigned 

01/06/87 APPROVED 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air guality Division January 1987 
(Reporting Unit) (Month and Year) 

Direct Sources 

New 

Existing 

Renewals 

Modifications 

Total 

Indirect Sources 

New 

Existing 

Renewals 

Modifications 

Total 

GRAND TOTALS 

Number of 
Pending Permits 

11 
11, 

1 
11 
3 

15 
53 

8 
116 

MAR.5 
AA5323 

SUMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

Month FY Month FY Pending Permits 

2 14 1 15 11 

1 19 4 12 17 

4 74 15 69 74 

0 34 5 39 14 

7 141 25 135 116 1373 

1 9 0 13 4 

0 0 0 0 0 

0 0 0 0 0 

a 1 0 2 0 

1 10 0 15 4 263 

8 151 25 150 120 1636 

Comments 
To be reviewed by Northwest Region 
To be reviewed by Willamette Valley Region 
To be reviewed by Southwest Region 
To be reviewed by Central Region 
To be reviewed by Eastern Region 
To be reviewed by Program Operations Section 
Awaiting Public Notice 
Awaiting end of 30-day Public Notice 

<:I'"' r:.,p I 

Period 

Sources 
Reqr' g 
Permits 

1401 

267 

1668 



DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PERMITS ISSUED 

Fermi t Appl. 
County Name Source Name Number Revd. Status 

CL:,c:'A'!AS SANDY Slli\KE COMPANY 03 17% 05/15/86 PEPJ'1IT ISSUED 
JOSEFHINE ROGUE VALLEY SASH & DOOR 17 0070 06/16/86 PEPJ'1IT ISSUED 
'il'LTKO:·IAJl SPECIALTY WOODWORKING 26 2183 05/16/86 PERMIT ISSUED 
l-Il.cl,T~:O"l'1l BINGfL"-M Il\l'fERNATIONAL INC 26 2749 08/05/86 PEPJ'1IT ISSUED 
"1U~TC<O"li•.H fAS1MORELi\ND GEN HOSPITAL 26 2896 10/30/86 PERMIT ISSUED 
'·iTrt:O?•Wi MflNNA PRO CORP 26 3062 05/01/86 PERMIT ISSUED 
l".T:JC>i GRAt,1JE RONDE HOSPITAL 31 0027 06/18/86 PERMIT ISSUED 
'.:_;SHli'iC:TO'l BfAVERTON HIGH SCHOOL 34 2568 10/07 /86 PERMIT ISSUED 
l'OiU.SliliRCE CORBETT ROCK 37 0362 09/23/86 PERMIT ISSUED 
ClN';f'.Nc'S ESTACADA WMEER COMPA..NY 03 1778 08/18/86 PERl"IIT ISSUED 
Cl,\Cl~~~'L\S Oi"Ji\RK INTIUSTRIES, INC. 03 2624 07/29/86 PEHMIT ISSUED 
;.;;,IJ{':U'R EAGLE-PICHE..1' mNERALS INC 23 0032 12/05/86 PERMIT ISSUED 
"L;RIO;:;r DONALD FEED COMPANY INC. 24 8052 05/20/86 PERMIT ISSUED 
c·D.'LDiO:·W! CONSOLIDATED METCO, INC. 26 1890 07/23/86 PER!1IT ISSUED 
l"!ATILL>\ BLUE MT FOREST PRODUCTS 30 0056 12/22/86 PERMIT ISSUED 
;,»c.,SHI"1GTON BA.KER ROCK CRUSHING CO. 34 2737 08/22/86 PERMIT ISSUED 
E!:c;TON MORSE BROS. , INC. 02 2054 11/19/86 PERMIT ISSUED 
BE~-ro:; OREGON STATE UNIVERSITY 02 2521+ 10/15/86 PERMIT ISSUED 
JACf'.So:l OIU:GON CRJ\VEL & flSPlli\l:f l'.l 0190 l'.i/22/8G l'Elli'\IT ISSUED 
:r,1·um; tiORPJ\C 1-DODS, INC. 24 1010 10/20/86 PERMIT ISSUED 
'.·c\Rlo:; FM.RVIEW 11<.AINING CE'NTER 24 5842 09/16/86 PEPJHT ISSUED 
'1AR1 QC; NORPAC FOODS, lNC. 21, 7067 10/20/86 PfcF.MIT ISSUED 
:·c:l:I:;.r·c\H THE DFAN C0'.1PANY 26 1996 10/06/86 PERNIT ISSUED 
'..:i.SIE::c:T0;1 Wll.SONVILLF. CONCRETE PROD 31, 2640 12/11/86 PEIMIT ISSUED 
''111n'.S1JURCE POS ASPHi\I.:f PAVING, INC. 37 0241 12/18/SG PEWHT ISSUED 

(\) 
co 

TOTAL NUHBER QUICK I.DOK REPORT LINES 25 

Date Type 
Achvd. flool. 

12/26/86 RNW 
12/26/SG NEW 
12/26/86 Rl'M 
12/26/86 MOD 
12/26/86 RNW 
12/26/86 RNW 
12/26/86 RNW 
12/26/86 RN\! 
12/26/86 EXT 
01/16/87 RNW 
01/16/87 EXT 
01/16/87 MOD 
01/16/87 EXT 
01/16/87 RNII 
01/16/87 MOD 
01/16/87 EXT 
01/21/87 RNW 
01/21/87 RNW 
01/21/87 MOD 
01/21/87 RNW 
01/21/87 MOD 
01/21/87 P.NW 
01/21/87 RNW 
01/21/R7 RNW 
01/21 IS I RNW 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Division 
(Reporting Unit) 

PERMIT ACTIONS COMPLETED 

* County * Name of Source/Project 
* /Site and Type of Same 

* Date of * 
* Action * * 

* * 
Indirect Sources 

MAR.6 
AA5324 

* * 

January 1987 
(Month and Year) 

Action * 
* 
* 



'"'O 0 



II 

* 
* 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality December 1986 
(Reporting Unit) (Month and Year) 

County 

PLAN ACTIONS COMPLETED 7 

* Name of Source/Project 
* /Site and Type of Same 
• 

* Date of * 
* Action * 
* * 

Action 

MUNICIPAL WASTE SOURCES 3 

Hood River Hood River 11-29-87 Comments to City 
West Side Sewer Project 

* 
* 
* 

Marion Mt, Angel 2-4-87 Provisional Approval 
STP Improvements 

Coos Bandon 2-10-87 Provisional Approval 
Face Rock Court Sewer 

MAR,3 (5/79) WC1547 31 Page 1 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division January 1987 
(Reporting Unit) (Month and Year) 

* County 

* 
* 

PLAN ACTIONS COMPLETED 7 

* Name of Source/Project 
* I Site and Type of Same 

* 

* Date of * 
* Action * 
* * 

Action 

INDUSTRIAL WASTE SOURCES - 4 

Clackamas 

Coos 

Multnomah 

Multnomah 

MAR.3 ( 5/79) 

Precision Castparts Corp, 12-17-86 
Chemical Storage Containment 
and Spill control Facility 

Donald Cochran 1-30-87 

McClosky Corporation 12-5-86 
Oil/water separator 

Landa, Inc. 12-22-86 
pH Neutralization 
System 

WC1547 

Approved 

Approved 

Approved 

Approved 

32 Page 1 

* 
* 
* 
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cu 

SUMMRY-F Summary of Actions Taken 
On Water Pennit Applications in JAN 87 

Number of Applications Filed Number of Pennits Issued 

Month Fiscal Year Month Fiscal Year 

Applications 
Pending Pennits 

Issuance (1) 

6 FEB 87 

Current Ntmlber 
of 

Active Permits 

Source Category NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen 
&Pennit Subtype ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----

Domestic 
NEW 
RW 
RWO 
MW 
MWO 

Total 

Industrial 
NEW 
RW 
RWO 
MW 
MWO 

Total 

Agricultural 
NEW 
RW 
RWO 
MW 
MWO 

Total 

1 1 
- ----- -----
1 1 

2 

2 1 

1 2 
- ----- -----
3 1 4 

----- ----- -----

1 9 
1 

37 24 2 2 

3 5 
----- ----- - ----- -----

42 38 2 2 

4 7 19 1 

26 10 2 1 

3 1 3 
----- ----- -----

33 18 22 3 1 

1 

1 1 1 

1 2 1 

1 7 

20 12 
1 
1 4 

----- -----
23 23 

3 3 24 

16 9 
1 
7 3 

----- ----
27 12 27 

1 1 

1 1 

6 10 
1 1 

49 34 
2 
6 2 

-- -----
64 47 

7 11 
1 

25 12 
1 
2 2 

-- -----
36 25 

1 

1 

-
2 

4 

2 

6 

232 172 29 

172 134 351 

2 11 56 

=== === === === = = === 
Grand Total 4 2 4 76 58 22 6 3 0 51 36 27 100 74 6 406 317 436 

1) Does not include applications withdrawn by the applicant, applications where it was detennined a permit was not needed, 
and applications where the pennit was denied by DEQ. 

It does include applications pending from previous months and those filed after 31-JAN-87. 

NEW - New application 
RW Renewal with effluent limit changes 
RWO - Renewal without effluent limit cnanges 
MW" - Modification with increase in effluent limits 
MWO - Modification without increase in effluent limits 

NOTE: IN ADDITION, 61 GENERAL PERMITS WERE ~~TI< JANUARY. 
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JISSUE2-R 

PERMIT SUB-

ALL PERMITS ISSUED BETWEEN Ol-JAN-87 AND 31-JAN-87 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

CAT NUMBER TYPE TYPE FACILITY FACILITY NA!1E CITY 

NPDES 

IND 100273 NPDES RWO 32861/A GEORGIA-PACIFIC CORPORATION - IRVING RD, EUGENE 

AGR 100275 NPDES RWO 63883/A OREGON AQUA-FOODS, INC. - SALMON HATCHERY SPRINGFIEW 

DOM 100276 NPDES RWO 34040/A SPRINGFIELD PUBLIC SCHOOLS, DISTRICT NO. 
19 - GOSHEN ELEMENTARY 

GOSHEN 

DOM 100278 NPDES RWO 94266/A WEASKU INN, INC. GRANTS PASS 

IND 3540 NPDES NEW 32536/A GENERAL FOODS CORPORATION WOODBURN 

IND 100280 NPDES RWO 64300/A OREGON METAILURGICAL CORPORATION ALBANY 

WPCF 

IND 100274 WPGF RWO 96138/A MT. HOOD ASPHALT PRODUCTS, ING. BRIGHTWOOD 

DOM 100277 WPCF RWO 29020/A FAREWELL BEND, INC. HUNTINGTON 

DOM 100279 WPCF RWO 97725/A JACKSON COUNTY PARKS AND RECREATION BUTTE FALLS 
DEPARTMENT - WILLOW LAKE 

6 FEB 87 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

I.ANE/WVR 09-JAN-87 

I.ANE/WVR 09-JAN-87 

I.ANE/WVR 12-JAN-87 

JOSEPHINE/SWR 12-JAN-87 

MARION/WR 20-JAN-87 

LINN/WR 20-JAN-87 

CIACKAMAS/NWR 09-JAN-87 

MALHEUR/ER 12-JAN-87 

JACKSON/SWR 12-JAN-87 

DATE 
EXPIRES 

30-NOV-91 

30-NOV-91 

30-NOV-91 

31-JAN-92 

31-MAY-87 

31-AUG-91 

30-NOV-91 

30-NOV-91 

30-NOV-91 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division Januar;y 198'.l 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sites Sites 
Received Completed Actions Under Reqr• g 

Month FY Month FY Pending Permits Permits 

General Refuse 
New 2 3 
Closures 1 2 3 
Renewals 2 10 12 1 8 
Modifications 10 11 
Total 2 23 1 28 21 182 182 

Demolition 
New 1 2 
Closures 
Renewals 1 2 
Modifications 2 3 
Total 4 0 5 2 13 13 

Industrial 
New 4 8 6 
Closures 3 2 
Renewals 5 1 6 11 
Modifications 2 7 2 7 
Total 2 19 3 21 19 103 103 

Sludge DisEosal 
New 1 1 1 2 1 
Closures 
Renewals 
Modifications 1 1 
Total 1 2 1 3 1 16 16 

Total Solid Waste 6 48 5 57 43 

Hazardous Waste 

Outputs currently under revision. 

MAR.5S (11/84) (SB5285 .B) 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

* County 
* 

Sherman 

Yamhill 

Clackamas 

PERMIT ACTIONS COMPLETED 

* Name of Source/Project * Date of * 
* I Site and Type of Same * Action * 
* * * 

Sherman County Landfill 1/3/87 
SW of Biggs Junction 
Expanded municipal waste 
landfill 

Smurfit, Newberg 1/ 8/ 87 
Industrial waste landfill 

Smurfit Newsprint Corp. 1I20/ 87 
Molalla Pit 
Industrial waste landfill 

January 1987 
(Month and Year) 

Action 

Permit issued. 

Permit amended 
(name change). 

Permit renewed. 

* 
* 
* 

Lake Dept. of Fish & Wildlife 1 /22/87 Letter authorization 
Summer Lake issued. 
Sludge disposal site 

Douglas International Paper Co. 1I21I87 Closure permit 
Gardiner Pulp & Paper Mill amended. 
Industrial waste landfill 

MAR.6 (5/79) SB6439.C 
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[DISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-JAN-87 AND 31-JAN-87 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

08-JAN-87 WASTE METAL HYDROXIDE SLUDGE 

1 Request(s) approved for generators in British Columbia 

20-JAN-87 CONTAMINATED SOIL & DEBRIS 

1 Request(s) approved for generators in California 

05-JAN-87 BEAD BLASTER SAND 

05-JAN-87 CHROMIC ACID 

05-JAN-87 CADMIUM CONTAMINATED SOLIDIFIED SLUDGE 

08-JAN-87 EBENOL 'S 30' CONSISTING OF SODIUM HYDROXIDE, 
SODIUM NITRITE, AND SODIUM NITRATE 

08-JAN-87 WASTE STORAGE TANK SLUDGE 

08-JAN-87 ZORBALL CONTAMINATED WITH DIESEL 

08-JAN-87 PCB EQUIPMENT 

(jjl.4-JAN-87 SOIL AND DEBRIS CONTAMINATED WITH SOLVENT 

"'114-JAN-87 HYDROCHLORIC ACID 

14-JAN-87 PLATING RESIDUE 

16-JAN-87 FLOOR DRY CONTAMINATED WITH BATTERY ACID 

20-JAN-87 TRICHLOROETHANE CONTAMINATED FLOOR DRY 

23-JAN-87 LAB PACK - FLAMMABLE 

13 Request(s) approved for generators in Oregon 

SOURCE 

PLATING & ANODIZING 

NON-SUPERFUND SITE CLEANUP 

OTHER ELECTRONIC COMPONENTS 

MACHINERY, EXCEPT ELECTRICAL 

NON-SUPERFUND SITE CLEANUP 

NON-SUPERFUND SITE CLEANUP 

TRUCKING TERMINAL FACILITIES 

OTHER ELECTRONIC COMPONENTS 

ELECTRICAL CONTRACTOR 

PRIMARY SMELT NONFERROUS METAL 

PLATING & ANODIZING 

NON-SUPERFUND SITE CLEANUP 

RCRA SPILL CLEANUP 

HAND SAWS & SAW BLADES 

COLLEGES & UNIVERSITIES 

4 FEB 87 PAGE 1 

DISPOSE ANNUALLY 

100 CU YD 

300 CU YD 

0.54 CU YD 

20 CU YD 

14 CU YD 

1.08 CU YD 

100 CU YD 

0.27 CU YD 

2.16 CU YD 

11 CU YD 

15 CU YD 

0.41 CU YD 

1427 CU YD 

0.27 CU YD 

2.16 CU YD 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-JAN-87 AND 31-JAN-87 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

05-JAN-87 ARSENIC CONTAMINATED WOOD 

05-JAN-87 NICKEL SULFATE SLUDGE 

05-JAN-87 ARSENIC CONTAMINATED DEBRIS 

05-JAN-87 HOT TANK SLUDGE 

05-JAN-87 LAB PACK - POLYAMINE/ANHYDRIDE 

05-JAN-87 LAB PACK - EPOXY RESINS 

07-JAN-87 LAB PACK - WASTE OXIDIZER NOS 

07-JAN-87 SPENT PLATING SOLUTION/ NICKEL 

14-JAN-87 LEAD WORK DEBRIS 

14-JAN-87 ARSENIC CONTAMINATED DEBRIS 

14-JAN-87 SAND BLAST SLAG CONTAMINATED WITH HEAVY METALS 

20-JAN-87 PAINT WASTE WITH HEAVY METALS 

20-JAN-87 CHROMIC ACID 

23-JAN-87 OIL FILTER CARTRIDGE 

23-JAN-87 ALIPHATIC HYDROCARBON CONTAMINATED ABSORBENT 

~3-JAN-87 PLATING LINE DEBRIS co 
23-JAN-87 LAB PACK - ORM-E 

23-JAN-87 LAB PACK - POISON B 

23-JAN-87 LAB PACK OXIDIZER 

19 Request(s) approved for generators in Washington 

34 Requests granted - Grand Total 

SOURCE 

PRIMARY PRODUCTION OF COPPER 

PLATING & ANODIZING 

PRIMARY PRODUCTION OF COPPER 

MOTOR VEHICLE PARTS & ACCESS. 

IND MEASURING & CTRLNG INSTR. 

IND MEASURING & CTRLNG INSTR. 

HW TREAT/STORE/DISPOSE FCLTY 

PLATING & ANODIZING 

DEPARTMENT OF DEFENSE 

PRIMARY PRODUCTION OF COPPER 

HW TREAT/STORE/DISPOSE FCLTY 

PULP MILLS 

ELECT LIGHT FIXTURE/COMMERCIAL 

ELECTRIC SERVICES 

OTHER INDUS. ORGANIC CHEMICALS 

PLATING & ANODIZING 

CANNED FRUITS & VEGETABLES 

CANNED FRUITS & VEGETABLES 

CANNED FRUITS & VEGETABLES 

4 FEB 87 PAGE 2 

DISPOSE ANNUALLY 

3000 CU YD 

1.35 CU YD 

10,000 CU YD 

2.7 CU YD 

0.54 CU YD 

0.54 CU YD 

2.7 CU YD 

2 CU YD 

41 CU YD 

1500 CU YD 

150 CU YD 

13 CU YD 

1.08 CU YD 

0.54 CU YD 

0.54 CU YD 

100 CU YD 

0.27 CU YD 

0.27 CU YD 

0.27 CU YD 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program January, 1987 
(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Actions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 
Commercial 7 69 3 49 225 221 

Airports 2 6 1 1 

38 



DEPARTMEN'l' OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

County 

Multnomah 

Marion 

Marion 

Multnomah 

Deschutes 

* 
* 

FINAL NOISE CONTROL ACTIONS COMPLETED 

Name of Source and Location 

Charlie Brown's Restaurant, 
Portland 

Donald Feed Company, 
Donald 

Flavorland Foods, Inc., 
Salem 

Oregon Health Sciences University 
Emergency Heliport #2, 

Portland 

Whippet Field Airport 

* 
* 

40 

Date 

01/87 

01/87 

01/87 

01/87 

01/87 

January, 1987 
(Month and Year) 

* 
* Action 

In Compliance 

In Compliance 

No Violation 

Exception Granted 

Boundary Approved 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1987 

CIVIL PENALTIES ASSESSED DURING MONTH OF JANUARY, 1987: 

Name and Location 
of Violation 

Southern Pacific 
Transportation Co. 

Gold Hill, Oregon 

GB6429 

Case No. & Type 
of Violation 

AQOB-NWR-87-04 
Open burning of 
prohibited materials 
(rail road ties). 

Date Issued Amount 

1/26/87 $500 

41 

Status 

Response to 
notice due by 
3/10/87. 



42 



December, 1986/January, 1987 
DEQ/EQC Contested Case Log 

LAST 
ACTIONS MONTH PRESENT ---
Preliminary Issues l 
Discovery 0 
Settlement Action 3 
Hearing to be scheduled 
Department reviewing penalty 
Hearing scheduled 

0 
0 
0 

HO's Decision Due 0 
Briefing 3 
Inactive 4 

SUBTOTAL of cases before hearings officer. 11 

HO's Decision Out/Option for EQC Appeal 
Appealed to EQC 

l 
2 

EQC Appeal Complete/Option for Court Review 
Court Review Option Taken 

0 
l 

Case Closed 

TOTAL Cases 

15-AQ-NWR-87-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
HW 
HSW 
Hrng Rfrl 

Hrngs 
NP 
NPDES 

NWR 
oss 
p 
Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 

0 

15 

15th Hearing Section case in 1986 involving Air 
Quality Division violation in Northwest Region 
jurisdiction in 1987; 178th enforcement action 
in the Department in 1987. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General l 
Air Quality Division 
Air Quality, Open Burning 
Central Region 
Date of either a proposed decision of hearings 
officer or a decision by Commission 
Eastern Region 
Field Burning 
Hazardous Waste 
Hazardous and Solid Waste Division 
Date when Enforcement Section requests Hearing 
Section schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System 
wastewater discharge permit. 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All parties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid Waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 

0 
0 
4 
0 
0 
2 
l 
0 
4 

11 

0 
3 
0 
0 
3 

17 

Transcr 
Underlining New status or new case since last month's contested 

case log 
WQ 
WVR 

CONTES.B 

Water Quality Division 
Willamette Valley Region 



~ 

Pet/Resp 
Name 

WAH CHANG 

WAH CHANG 

December 1986/January 1987 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

04/78 04/78 

04/78 04/78 

Prtys 

Prtys 

16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

03-P-WQ-WVR-78-2012-J 
NPDES Permit 
Modification 

HA¥ii9R'l'H~FARMS7-----8%f%4f83---8%f%8f83----84f84f84----P~eys----58-A~-FB-8%-89 

~N€T7-aftd-------------------------------------------------------FB-€i¥i%-Pefta%ey 

HA¥ii9R'l'H7-~ehft-WT-----------------------------------------------e~-~%7888-------

Mc INNIS 
ENTERPRISES, 
LTD.' et al. 

MCINNIS 
ENTERPRISES, 
LTD.' et al. 

09/20/83 

10/25/83 

09/22/83 

10/26/83 

Prtys 

Prtys 

56-WQ-NWR-83-79 
WQ Civil Penalty 
of $14,500 

59-SS-NWR-83-33290P-5 
SS license revocation 

,P. FUNRUE, Amos 03/15/85 03/19/85 06/20/85 Dept 05-AQ-FB-84-141 
Civil Penalty of $500 

CONTES.T -1-

Case 
Status 

Current permit in 
force. Hearing 
deferred. 

Current permit in 
force. Hearing 
deferred. 

No appeal from Court of 
Appeals decision. Penalty 
Affirmed. Case Closed 

Hearing deferred. 

Hearing deferred. 

EQC affirmed $500 penalty 
June 13, 1986. Department 
of Justice to draft final 
order reflecting EQC action. 

February 10, 1987 



,;::,,, 
o·; 

Pet/Resp 
Name 

DANT & RUSSELL, 
INC. 

BRAZIER FOREST 
PRODUCTS 

NULF, DOUG 

VANDERVELDE, ROY 

MALLORIE'S 
DAIRY, INC. 

MALLORIE'S 
DAIRY, INC. 

CONTES,T 

December 1986/January 1987 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

05/31/85 05/31/85 03/21/86 Prtys 

11/22/85 12/12/85 02/10/86 Dept 

01/10/86 01/13/86 05/05/86 Dept 

06/06/86 06/10/86 11/06/86 Prtys 

09/08/86 09/08/86 11/24/86 Prtys 

09/08/86 09/08/86 11/24/86 Prtys 

-2-

15-HW-NWR-85-60 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

23-HSW-85 
Declaratory Ruling 

Ol-AQFB-85-02 
$500 Civil Penalty 

05-WQ-WVR-86-39 
$5,500 Civil Penalty 

07-WQ-WVR-86-91 
WPCF Permit violations 
$2,000 Civil Penalty 

08-AQOB-WVR-86-92 
$1,050 Civil Penalty 

Case 
Status 

Settlement action. 

EQC issued declaratory ruling 
July 25, 1986. Department of 
Justice to draft final order 
reflecting EQC action. 

Nulf appealed decision imposing 
$300 civil penalty. 

Decision due. 

Settlement discussions. 

Settlement discussions. 

February 10, 1987 



;.t;i. 
er:) 

Pet/Resp 
Name 

December 1986/January 1987 

DEQ/EQC Contested case Log 

&~ &~ &~ ~~ ca~ 

Rqst Rfrrl Date Code Type & No. 

!4A6NA-69RPT-±l!ieT----99f99f86---99f±Gf86---±Gfl6f86-----Pr~ys----99-A~9B-NWR-86-93 

MONTEZUMA WEST 10/09/86 10/09/86 Prtys 10-HW-SWR-86-46 

±s-re-R9BER~--------llf±Gf 86---------------------------Be~~-----Re~aes~-fer-Beelara~ery 
~Bse*~-li'R9!4AN7-eea----------------------------------------------Ra±±s§-9RS-468T635-ase 
BYe*is-S~9VB----------------------------------------------------9AR-349-~l-±95T 
PAbl\SB 

M & W FARMS, 
INC. 

RICHARD KIRKHAM 
dba, WINDY OAKS 
RANCH 

CONTES.T 

12/28/86 02/20/87 

01/07/87 03/04/87 

Prtys 

Prtys 

-3-

12-AQ-FB-86-11 
$300 civil penalty 

l-AQ-FB-86-08 
$680 civil penalty 

Case 
Status 

EQC approved penalty 
reduction to $400. Case 
closed. 

Settlement action. 

DEQ disclaimed challenged 
authority. Request withdrawn. 
Case closed. 

Hearing scheduled. 

Hearing scheduled. 

February 10, 1987 



NEIL. GOLDSCHMIDT 
GQV~RNOR 

DE0-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item C, March 13, 1987, EQC Meeting 

TAX CREDIT APPLICATIONS 

Director's Recommendations 

It is recommended that the Commission take the following action: 

1. Issue tax credit certificates for pollution control facilities: 

Appl. 
No. 

T-1838 

TC-2072 
TC-2103 
TC-2192 
TC-2233 

Applicant 

Yaquina Sanitary, Inc. 

Hockett Farms, Inc. 
Golden Valley Farms 
Far West Fibers, Inc. 
Golden Valley Farms 

Facility 

full line recycling 
center 
propane flamer 
storage shed in Salem 
cardboard compactor 
storage shed in Brooks 

2. Revoke Pollution Control Facility Certificate No. 219 issued to 
Bauman Lumber Company and reissue to Willamette Industries. 
(Letters attached.) 

S. Chew:p 
(503) 229-6484 
February 18, 1987 
MP307 

Fred Hansen 



EQC Agenda Item C 
March 13, 1987 
Page 2 

Proposed March 13, 1987 totals: 

Air Quality 
Water Quality 
Hazardous & Solid Waste 
Noise 

$ 60,074.60 
-0-

61, 564. 00 
-o-

$121, 638 .60 

1987 calendar year totals for tax credits certified: 

SChew 
229-6484 

Air Quality 
Water Quality 
Hazardous & Solid Waste 
Noise 

February 18, 1986 
MP307 

$ 71, 044. 03 
288,570.69 

-0-
-0-

$359 '614. 72 



Application No. T-1838 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 • Applicant 

Yaquina Sanitary, Inc. 
P.O. Box 643 
Newport, OR 97365 

The applicant owns and operates a transfer station and recycling center at 
Newport, Oregon. 

Application was made for tax credit for a solid waste recycling facility. 

2. Description of Facility 

The facility consists of a full line recycling center in conjunction with a 
solid waste transfer station. The full line recycling center consists of 
an area for public recycling of glass, ferrous and non-ferrous metals, used 
oil, newspaper and cardboard. There is also an area for purchasing 
quantities of recyclable materials from commercial collectors. In 
addition, equipment for on-route collection was purchased. 

Claimed Facility Cost: $ 46,570.00 
(Accountant's Certification was provided). 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed by 
ORS 468.150 through 468.190 in effect on January 1, 1984, and by OAR 340-
16-015 (effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed 7/17/85 less than 
30 days before construction commenced on 7/ 25/85. The application was 
reviewed by DEQ staff and the applicant was notified that the 
application was complete and that construction could commence. 

b. The request for preliminary certification was approved before 
application for final certification was made. 

c. Construction of the facility was substantially completed on 7/22/86 
and the application for final certification was found to be complete 
on 1/29/87 within 2 years of substantial completion of the facility. 

4. Evaluation of Application 

a. The facility 
to recycle. 
waste stream 
1 andfil led. 

is eligible because the sole purpose of the facility is 
Approximately 140 tons/year will be removed from the 
by this facility. The material would otherwise be 
The facility is in compliance with Department rules. 



Application No. T-1838 
Page 2 

b. Analysis of Eligible Costs 

Following is a listing of major categories of the facility. 

Recycling Center 
Bins, drop boxes and storage containers 
Bailer 
Hysters ($4,000 lb and 2,000 lb) 
Signs 
Concrete slabs for recycling containers 

On-Route Equipment 
Pickup and bins (for curbside collection route) 
Garbage truck (used - for cardboard collection 

routes only) 

$5,978 
7,500 
4,500 

300 
12,610 

3 ,682 
12 ,ooo 

$46 ,570 

Average annual cash flow is $2,235. This results from the sale of 
recyclable materials minus operational costs. Dividing this into 
costs of the facility ($46,570) gives a return on investment factor of 
20 .8. Using Table 1 of OAR 340-16-030 for a life of 7 years the 
return on investment is zero. Therefore the percentage allocable is 
100%. 

5 • Summa ti on 

a. The facility was constructed in accordance with all regulatory 
deadlines. The collection route equipment is also in accordance with 
all regulatory requirements. 

b. The facility and equipment are eligible for final tax credit 
certification in that the sole purpose of the facility is to recycle. 

c. The facility and equipment comply with DEQ statutes and rules. 

d. The sole purpose of the facility and equipment is to utilize material 
that would otherwise be solid waste by recycling; 

The end product of the utilization, other than a usable source of 
power, is competitive with an end product produced in another state; 
and 

The Oregon law regulating solid waste imposes standards at least 
substantially equivalent to the federal law. 

e. The portion of the facility and equipment cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $46,570 with 
100% allocated to pollution control, be issued for the facility and 
equipment claimed in Tax Credit Application No. T-1838. 

Ernest A. Schmidt:f 
SF1707 
( 503) 229-5157 
February 3, 1987 



1. Applicant 

Application No. T-2072 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

Hockett Farms, Inc. 
7776 St. Paul Highway, NE 
St. Paul, OR 97137 

The applicant owns and operates a grass seed farm operation at St. Paul, 
Oregon. 

Application was made for tax credit for an air pollution control facility. 

2. Description of Claimed Equipment 

The equipment described in this application is a conventional propane 
flamer used for sanitation of grass seed fields as an approved alterna
tive to open field burning. The 30 foot wide "Field Flamer" was purchased 
from Rear's Manufacturing Co. of Eugene for $5,595.00 which is the total 
facility cost. 

Claimed Facility Cost: $5,595.00 (Receipts provided). 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed by ORS 
468.150 through 468.190 in effect on January 1, 1984, and by OAR 340-16-015 
(effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed March 20, 1986, 
more than 30 days before installation commenced on July 12, 1986. 

b. The request for preliminary certification was approved before applica
tion for final certification was made. 

c. Installation of the facility was substantially completed on August 15, 
1986 and the application for final certification was found to be 
complete on January 6, 1987 within 2 years of substantial completion 
of the facility. 

4. Evaluation of Application 

a. The facility is eligible because the sole purpose of the facility is 
to reduce a substantial quantity of air pollution. 



This reduction is accomplished by reduction of air contaminants, as 
defined in ORS 468.275. 

b. Analysis of Eligible Costs 

The percent allocable to pollution control (100%) is based on the 
determination that the sole use of the propane flamer is for field 
sanitation (pollution control). A negative average annual cash flow is 
expected because operating expenses for propane flaming exceed those for 
field burning with no identifiable increase in income afforded. 

5. Summation 

a. The equipment was purchased and used in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in that 
the sole purpose of the facility is to reduce a substantial quantity 
of air pollution and accomplishes this purpose by the reduction of 
air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to pollution 
control is 100 percent. 

6. Director 1 s Recommendation 

Based upon the findings in the Summation, it is recommended that a Pollution 
Control Facility Certificate bearing the cost of $5,595.00 with 100% allo
cated to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number T-2072. 

SKO'Connell:pd 
(503) 686-7837 



1. Applicant 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

Golden Valley Farms 
7385 Howell Prairie Rd., NE 
Silverton, OR 97381 

Application No. 2103 

The applicant owns and operates a grass seed farm operation at Silverton, 
Oregon. 

Application was made for tax credit for an air pollution control facility. 

2. Description of Claimed Equipment 

The facility described in this application is a storage shed (150' x 60' x 
20') located at Rt. 1 Box 605, Salem, Oregon (or approximately .5 miles 
south of Maude Williamson Park on the west side of Highway 221 in Yamhill 
Co.) The shed will provide cover for 700 tons of grass straw for approxi
mately 7 months each year. The land and building is owned by the applicant. 
The applicant provides this storage to the owner of the straw on a monthly 
rental basis. The straw is exported to Japan for feed. 

Claimed Facility Cost: $25,364.80 
(Accountant's Certification was provided). 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed by ORS 
468.150 through 468.190 in effect on January 1, 1984, and by OAR 340-16-015 
(effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed May 21, 1986, 
more than 30 days before construction commenced on July 10, 1986. 

b. The request for preliminary certification was approved before applica
tion for final certification was made. 

c. Construction of the facility was substantially completed on September 
10, 1986 and the application for final certification was found to be 
complete on November 28, 1986 within 2 years of substantial completion 
of the facility. 



4. Evaluation of Application 

a. The facility is eligible because the principal purpose of the facility 
is to reduce a substantial quantity of air pollution. 

This reduction is accomplished by reduction of air contaminants, as 
defined in ORS 468.275. 

b. Analysis of Eligible Costs 

The average annual cash flow from leasing storage space for straw is 
$3850. Dividing this into the cost of the facility ($25,364.80) gives a 
return on investment factor of 6.588. Using Table 1 of OAR 340-16-030 
for a life of 20 years, the annual percent return on investment is 
14.0%; therefore, using the reference percent return for 1986 of 17.4% 
from Table 2 of OAR 340-16-030, the percent allocable to pollution 
control is 20%. 

5. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible for final tax credit certification in that 
the sole purpose of the facility is to reduce a substantial quantity 
of air pollution and accomplishes this purpose by the reduction of 
air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to pollution 
control is 20 percent. 

6. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a Pollution 
Control Facility Certificate bearing the cost of $25, 364. 80 with 20% allo
cated to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number T-2103. 

SKO'Connell:pd 
(503) 686-7837 



Application No. T-2192 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 • Applicant 

Far West Fibers, Inc. 
P. 0. Box 503 
Beaverton, OR 9707 5 

The applicant owns and operates a cardboard recycling plant 
at Beaverton, Oregon. 

Application was made for tax credit for a solid waste recycling 
facility. 

2. Description of Facility 

The facility consists of a Marathon Model RJ225, Ram Jet Compactor 
SIN 8825W and a Marathon Forty Cubic Yard Container SIN 8826W. 

The compactor is located at: Costco Wholesale Warehouse 
13350 S.E. Johnson 
Milwaukie, OR 97222 

Cl aimed Facility Cost: $ 14 , 994 

Documentation including copies of invoices and cancelled checks was 
provided with the application. 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed 
by ORS 468.150 through 468.190 in effect on January 1, 1984, and by 
OAR 340-16-015 (effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed October 2, 
1986, more than 30 days before installation commenced on November 
3' 1 986. 

b. The request for preliminary certification was approved before 
application for final certification was made. 

c. Installation of the facility was substantially completed on 
November 7, 1986 and the application for final certification was 
found to be complete on December 22, 1986 within 2 years of 
substantial completion of the facility. 



Application No. T-21 91 
Page 2 

4. Evaluation of Application 

a. The facility is eligible because The sole purpose of the facility 
is to reduce a substantial quantity of solid waste. This 
facility recycles approximately 30 tons of corrigated cardboard 
each month which would otherwise enter the waste stream and be 
landfilled. The facility complies with DEQ statutes and rules. 

b. Analysis of Eligible Costs 

The average annual cash flow is $744. This results from the sale 
of cardboard minus the purchase price and operational costs. 
Cost of the installation $14,944 divided by average annual cash 
flow gives a return on investment factor of 20 .15. Using table 1 
of OAR 340-16-030 and a 10 year life, a return on investment of 
zero is obtained. Thus the percentage allocable to pollution 
control is 100% 

5. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible for final tax credit certification in 
that the sole purpose of the facility is to recycle. 

c. The facility complies with DEQ statutes and rules. 

d. The sole purpose of the facility is to utilize 
material that would otherwise be solid waste by recycling. 

The end product of the utilization, other than a usable source 
of power, is competitive with an end product produced in another 
state; and 

The Oregon law regulating solid waste imposes standards at least 
substantially equivalent to the federal law. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

6. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $14,994 
with 100% allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-2192. 

Ernest A. Schmidt:f 
SF1695 
(503) 229-5157 
January 28, 1987 



1. Applicant 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

Golden Valley Farms 
7385 Howell Prairie Rd., NE 
Silverton, OR 97381 

Application No. 2233 

The applicant owns and operates a grass seed farm operation at Silverton, 
Oregon. 

Application was made for tax credit for an air pollution control facility. 

2. Description of Claimed Equipment 

The facility described in this application is a storage shed (175' x 60' x 
20') located at 6866 Waconda Rd., Brooks, Oregon. The shed will provide 
cover for 750 tons of grass straw for approximately 7 months each year. The 
land and building is owned by the applicant. The applicant provides this 
storage to the owner of the straw on a monthly rental basis. The straw is 
exported to Japan for feed. 

Claimed Facility Cost: $29,114.80 
(Accountant's Certification was provided). 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed by ORS 
468.150 through 468.190 in effect on January 1, 1984, and by OAR 340-16-015 
(effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed May 21, 1986, 
more than 30 days before construction commenced on July 10, 1986. 

b. The request for preliminary certification was approved before applica
tion for final certification was made. 

c. Construction of the facility was substantially completed on September 
10, 1986 and the application for final certification was found to be 
complete on November 28, 1986 within 2 years of substantial completion 
of the facility. 



4. Evaluation of Application 

a. The facility is eligible because the principal purpose of the facility 
is to reduce a substantial quantity of air pollution. 

This reduction is accomplished by reduction of air contaminants, as 
defined in ORS 468.275. 

b. Analysis of Eligible Costs 

The average annual cash flow from leasing storage space for straw is 
$4200. Dividing this into the cost of the facility ($29,114.80) gives a 
return on investment factor of 6.932. Using Table 1 of OAR 340-16-030 
for a life of 20 years, the annual percent return on investment is 
13.25%; therefore, using the reference percent return for 1986 of 17.4% 
from Table 2 of OAR 340-16-030, the percent allocable to pollution 
control is 24%. 

5. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible for final tax credit certification in that 
the sole purpose of the facility is to reduce a substantial quantity 
of air pollution and accomplishes this purpose by the reduction of 
air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to pollution 
control is 24 percent. 

6. Director 1 s Recommendation 

Based upon the findings in the Summation, it is recommended that a Pollution 
Control Facility Certificate bearing the cost of $29,114.80 with 24% allo
cated to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number T-2233. 

SKO'Connell:pd 
(503) 686-7837 



State of Oregon 
Department of Environmental Quality 

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATION 

1. Certificate issued to: 

Bauman Lumber Company 
P.O. Box 188 
Lebanon, OR 97355 

The Certificate was issued for an air pollution control facility. 

2. Summation: 

The Department has been notified of the purchase of the assets of 
Bauman Lumber Company by Willamette Industries, effective April 1, 
1974. Bauman had received a tax credit certificate for a boiler in 
1972. Credit has not been taken on the certificate since the purchase 
by Willamette. Willamette Industries has asked that the tax credit 
be transferred to them retroactive to 1974. 

ORS 317.116(8) requires that notice be given to the Environmental 
Quality Commission upon any sale, exchange or other disposition of 
a certified facility. The Environmental Quality Commission is 
directed to revoke the certificate as of the date of disposition, 
and the transferee is permitted to apply for a new certificate to 
claim the remaining tax credit that was not claimed by the 
transferor. ORS 468.170(8) provides that the period in which a 
certificate is valid for tax credit purposes is 10 years from the 
year of certification. It is clear from the provisions of ORS 468.155 
to 468.190 and ORS 317.116(8) that the tax credit is available only 
to the holder of a certificate for a pollution control facility. 
The certificates are issued in the name of the person who constructed 
or acquired the pollution control facility. Therefore, a transferee 
of a pollution control facility would not be able to claim the credit 
until the transferee obtains a new certificate in his or her name. 
Based on this analysis, legal counsel has advised the Department not 
to issue certificates retroactively, but only from the date of the 
EQC meeting in which they were approved. 

3. Director's Recommendation: 

It is recommended that Certificate Number 219 be revoked and 
reissued to Willamette Industries, Inc., the certificate to be valid 
only for the time remaining from the date of the first issuance. 

M. Conley:p 
229-6408 
February 17, 1987 
MP306 



Willamette Industries, Inc. 

Executive Offices 

January 30, 1987 

Ms. Maggie Conley 
Management Services Division 
Department of Environmental Quality 
P.O. Box 1760 
Portland, Oregon 97207 

Dear Ms. Conley: 

Pursuant to Rule 340-16-040, we hereby request a 
transfer of Certificate Number 219 from Bauman Lumber 
Company to Willamette Industries, Inc. 

Effective 4/1/74 Willamette purchased substantially all 
of the assets of Bauman Lumber Company including the 
boiler described in Certificate Number 219 as of 3/31/74 
and grant Willamette Industries, Inc. a new certificate 
for the balance of available tax credit effective as of 
4/1/74. 

In accordance with your letter of January 23, 1987 to 
Mr. Rich Miller, I'm enclosing a copy of the Bill of 
Sale between Bauman Lumber Company and Willamette 
Industries, Inc., dated April 1, 1974. 

If you need further information, please contact me. 
Thank you for your attention to this matter. 

Cordially, 

Tax Manager 

DM/jlm 

Enclosure 

3800 First Interstate Tower 

Por11and, Oregon 97201 

503/227·5581 



BILL OF SALE 

W I T N E S S E T H 

BAUMAN LUMBER COMPANY in considel'."ation of the sum of 

Ten Dollars($10) and other good and valuable consideration to it 

paid by IHLLAMETTE INDUSTRIES, INC., the receipt of which is hereby 

acknowledged, does by these presents bargain, sell, transfer and 

deliver unto WILLAMETTE INDUSTRIES, INC., its successors and 

assigns, the following property, rights and privileges, to wit: 

All tangible pet'sonal property (other than 
"Excluded Assets 11 as hereinafter. defined) of whatso
ever kind and description and whersoever situated 
owned by Bauman Lumber Company on the date hereof, in
cluding, but without limitation, all machinery, e~uip
ment, motor vehicles, tools, and equipment, supplies, 
goods, materials, merchandise, inventories, furniture, 
furnishings, fixtures, chattels, and all other interests 
in tangible personal property owned by Bauman Lumber 
Company on the date hereof; it being the intention of 
the parties hereto that all tangible personal property 
(other than said 11 Excluded Assets 11

) owned by Bauman 
Lumber Company on the date hereof shall be as fully 
embraced herein and conveyed hereby as though such 
property were specifically described herein. 

TO HAVE AND TO HOLD the tangible personal property (other 

than said 11 Excluded Assets 11 ) hereinabove described or referred to 

unto WILLAMETTE INDUSTRIES, INC,, its successors and assigns, 

forever. 

There is, however, expressly excepted and excluded from the 

operation of this indenture the following described tangible 

personal property of Bauman Lumber Company (herein t~eferred to 

as 11 Excluded Assets 11 ), to wit: 

11 Excluded Assets 11 are B.C.K. Company, Inc. and the 
following automobiles: 

Jaguar X.K.E. acquired April 1969 
Lincoln acquired March 1973 
Ford Thunderbird acquired March 1974. 

Bauman Lumber Company covenants that it is the lawful owner 

Page - l -



of the foregoing property free and clear of all encumbrances, 

that it has the right to sell the same, and that it will and its 

successors shall warrant and defend the title thereto unto 

WILLAMETTE INDUSTRIES, INC., its successors and assigns, against 

the lawful claims and demands of all person whomsoever. 

DONE by order of the Board of Directors this first day of 

April, 1974. 

BAUMAN LUMBER COMPANY 

By 
... -7 

'/v;?~. • = 
President 

STATE OF OREGON ) 
) SS 

County of Linn ) 

On this 1 day of April , 1974, before me appeared 
W. H. Bauman and"""(S)?val N. Thompson, both to me personally known, 
who being duly sworn, did say that he, the said W. H. Bauman is 
President, and he, the said Or.val N. Thompson is the Secretary 
of BAUMAN LUMBER COMPANY, of the within named corporation, 
and that the said instrument was signed on behalf of said cor
poration by authority of its Board of Dii'ec.tors, .. and W.-... ij. Bauman 
and Orval N. Thompson acknowledged said insb~.ument to be ""t.he free 
act and deed of said corporation. _ .. -·; I 

IN TESTIMONY WHERE~~' I have hereunq( slt my hand an~ affixed 
my official seal the da and year last ab~v 'written. ·. 

Page - 2 - Bill of Sale 

No ary Pu .. · 
'~ 

My Commission expires: 

Bauman Lumber Company to 
Willamette Industries, Inc. 

_.; '-)-~~ 

,)e.,,177 
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State of Oregon 
DEI)_.-'\RTNI.£1'-rr OF E?,i'""l/Til..ONf.1lE1'ITA.L QU.Al.ITY 

•~o:;1 L.1..1..l.;.;a L.t:: !'10•___,...,..,,,_ __ 
~ 

Dare of I.>sue ----=::...,_~ ._;,--·..:,···- 12 

f h.,"1..ted T "D~ Asl I Location of Pollution Control F~cility~ 
o·-c·mGr 

B atlll1 t:il1. :cu:tib t~.r Ccf,lpc.1..---iy Hiy11way 20 bc7p·w·een Si.'1(.:;e I: Home 
I-'G~'l t Oi:ficc Box 1.83 ?.nd :Lebanon, Or0gon 
I~eJ..:ianon, ().rago11 97355 Lin .. :n County 

L --

f 

D-~:icription o-f Pollution 0.:introl Fo.ci!ityJ 

Con1plo\:e gas/oil-fired package boile!': .. 

D:ate Pollution Control Facility vras completed and placed iu oper-ation~ ;\\:or.J ~J07n 

Actual CO'..>t of ?ollution Control Facillty; $JJ,.81!'.J .. 50 

Perc~nt of actu . .'.Jl cost properly :allocable to pollution controll 80 percent m: r.-.ore .. 

!n act;0;-dance '\Vilh the prov151ons of ORS ..:149. 605 et seq., it is hereby c.ertilied t.hat tb.~ l:acil:ity 
describ'f!d herein and in th.e application referenced above is a llpollution control facility 11 •.vitbin 
the definition of ORS 449~ 605 a..1d th..1.t the facility was er.ected~ consti.'UCted, or .i.n;;t;J.lled on o:r 
o.fter January 1, 1967, and on or before December 31, 1978, a..'ld is desig!led for, r1nd ~ being 
operated or will operate to a f.1.1bstantial extent for t...1-i;e purpose of preventi.."lg, controlling or 
r:::ducing air or 1vater pollution1 and that the facility is necessJ.ry to satisfy tb.e intents and 
purposes: of ORS Chapter 449 and regulations ther'C!under. 

Th>i!.1.·efo.r-:!} this Pollution Contxol Facility Certilicate is is.,-ued this d'.'tte mbject to compliance '<'iith 
thee st::.ihltes of tbe St3.te of Oregon, the r.~gul::i.tions ol the Department of E.nvironment:al Quality 
and l',,he £ollo-..ving special conditions: 

I 

.1~ '.!:'he facility shall be cori.tint:ousl:l op~rat.2cl ~'t 17l.2.::<ir:n~.rn efficic~;.c.y for ·t.J:1e 
designed purpose o= preventi:ig, cont..:.~olling, 2.nd. r.t2duci119 .:i.ir pt:i1.1·u~.:ion .. 

2. 'rhe Dcp=tncent of EnYiron..-,,ental Quality :oh,1ll bJ iwnBdiat.~ly notl£ied of 
a.J.1.y prc1Jased r.;;hang1~ :Ln \I.Se or r:tcthod oj: op1?.:U:.J.tion of i:l1e fucilii::/ a.nd if, 
fer aay r0nson, t.1."1e facility ccaGes t~o or+~rf.rl°::c f 1Jr its ii1 tended polJ.!.:!.ti-'Jn 
c0n.trol pu...'"::'pose. 

3 ~ ;_\ny reports or rr.oni t<.'1.:::i11g cl,J.,ta !~cques l:·~d b;;o tl:>:-~ D;::;p;::u:t:.-:en t of f.~;."/i?::Oi!l71811"ta1 
Quuli ty ~;;11n.ll be }?:t"'O~ptly p~o~r.ided.~ 

., 

·' 
Signed __ ·---· 



Environmental Quality Commission 
NEIL. GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item D, March 13, 1987, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Open Field Burning Rules, OAR 340-26-001 Through 
340-26-055, as a Revision to the Oregon State Implementation 
Plan 

The field burning program is annually reviewed in an effort to both identify 
emerging problems and to develop and utilize any new techniques or improve
ments which can effectively maximize the acres burned each year and minimize 
smoke intrusions affecting the public. While many improvements are success
fully put into practice at an operational level, or through the voluntary 
efforts of the growers, some occasionally-\l'.'equire that new regulations be 
considered. 

The open field burning rules were last revised in early 1984, a major 
overhaul to modernize, simplify, and add needed flexibility to the daily 
decision-making process. In the Department's opinion, the program has been 
fairly successful in recent years, thus only minor refinements directly 
relating to controls on field burning, per se, are proposed. However, the 
use of alternative burning practices has markedly increased the past two 
years, offsetting field burning to some extent but also resulting in some 
new problems and concerns. 

ORS 468.460 gives the Commission authority to regulate the burning of grass 
seed and cereal grain crops. 

Problem 

Propane Flaming: 

The use of propane flaming as an alternative method of sanitizing grass 
seed fields is increasing rapidly in the Willamette Valley, resulting in 
increased summer-time air quality impacts and public complaints. 
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Propane flamers are devices consisting of a series of torches (nozzles) fueled 
by a propane tank and covered by a heat-deflecting hood, all mounted on a wheeled 
chasis. Flamers are slowly pulled across the field in overlapping passes, essen
tially scorching the crop and combusting any remaining residue. The heat-deflecting 
hood helps to reduce emissions by enhancing combustion efficiency. 

Since propane flaming has, until recently, been used so sparingly without signi
ficant problems, the Department has encouraged the practice as an approved and 
less-polluting alternative to open field burning. Department rules require that 
the loose straw and as much of the stubble as possible be removed from the field 
before flaming can be done, thus reducing total fuel consumption and total emissions 
compared to open field burning. If these conditions are satisfied, propaning can 
be done on any day, at any time during daylight hours, and in any location without 
restriction on the number of acres that can be treated. No registration, permits 
or fees are required (other than a fire permit issued by the local fire district). 
Propane flamers are even eligible for pollution control facility tax credits. 

While no exact information is available, the Department estimated that between 
30,000 and 60,000 acres were treated by propane flaming in 1986, with continued 
increases expected in the years ahead. Up to one-third of the growers may be using 
or considering propane flaming as an option. These estimates are supported by 
aerial observations (plume counts) and grower surveys conducted by both the Depart
ment (1985 and 1986) and the Oregon Seed Council (1986). 

The shift to propane flaming is the result of a number of factors. Certainly the 
limited regulations give the grower complete control in scheduling propaning 
activity, unlike field burning which often requires waiting days or weeks for per
mission to burn. Even under the best of conditions, state law limits field burn
ing to only a percentage of the fields registered. More importantly, though, is 
the much improved market for grass seed straw. A consultant to the Department 
on a related research project estimates that some 70,000 tons or more were baled 
off fields in 1986, most of it exported to Japan as an animal feed. Once straw 
is removed from a field, open field burning is precluded and propane flaming 
becomes one of the few viable options for sanitizing the crop. While the cost 
of propaning (excluding straw removal costs) is higher than for field burning 
($15 per acre versus $5-10), its effectiveness is as good or better in most cases. 
The expense of baling the straw (an additional $40-50 per acre) is usually borne 
by the buyer at no cost or return to the grower. 

Other factors contributing to the increase in propaning include 1) its safety from 
a fire control perspective, 2) the development of new plant varieties that can
not tolerate the heat of an open burn in the first year(s) of production, and 
3) an industry-wide shift toward more production of perennial seed crops, which 
have a higher profit margin and can accommodate the added costs of propaning. In 
addition, it is clear that as more efficient and affordable flamers become avail
able, and as more growers invest in the equipment and experience the advantages, 
the practice will continue to grow despite fluctuations in the straw market. 
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During 1986, at least six "light" smoke instrusions were measured in populated 
areas as a direct result of individual propane operations. Some 70 complaints 
were reported to the Department. General propaning activity also contributed to 
elevated particulate loadings and hazy conditions throughout the Valley on a num
ber of other days. 

Staff principally attribute these problems to the sheer increase in propaning 
activity overall, often overloading the atmosphere's dispersion capabilities. 
Propaning appears to be heavier on 11 stagnant air" days when growers can rule out 
any chan~e to do field burning and assign crews to the more time consuming task 
of propaning. It can also be more concentrated near cities or neighborhoods where 
open field burning is especially constrained. In addition, illegal propaning 
appears to be on the rise. Four violators were cited in 1985 and 1986. Violations 
usually involve inadequate field preparation (straw removal) or operating the 
flamer too fast or in such a manner as to allow the fire to run on its own, re
sembling an open field burn. 

A study of propane flaming sponsored by the Department in 1986 revlaled some use
ful information about the practice and underscores these concerns. As expected, 
total particulate emissions from propaning were shown to be less than from open

2 
field burning when measured on a per acre basis (62 lb/acre versus 200 lb/acre) , 
although not as low as observations might suggest. The emission factor for pro
paning was found to be more than twice that of field burning when expressed on 
the basis of material actually consumed (102 lb/T versus about 40 lb/T). This 
reflects the fact that the residue left on the field and consumed by propaning 
tends to be "green" and higher in moisture. 

More significantly, measurements of smoke immediately downwind from propane flamers 
showed that ground-level concentrations can be of some concern. When quantified 
in terms of "exposure" (concentration times period of impact), propaning resulted 
in an order of magnitude higher exposure than field burning at distances of up 
to several miles away. This reflects the low plume rise characteristic of smoke 
from propane operations and the long period of time required to complete a field. 

Stack Burning: 

The increase in straw removal and propane flaming has also been accompanied by 
increased interest in burning piles or stacks of loose or baled straw when it can
not otherwise be sold or given away. Since removal of straw from a field ensure 
that an alternative sanitation method will be used, stack burning can help to re
duce field burning smoke. The regulations do not clearly address stack burning. 
The Department has been allowing it on a temporary basis under the status of fourth 
priority agricultural burning until more information and a legal interpretation 
could be obtained. 

1sampling Program to Determine Emissions and Impacts From Propane Flaming 
and Stack Burning of Grass Seed Crop Residues, OMNI Environmental Services, 
Inc., January 27, 1987 (Draft Report). 

2 
Assumes a straw load of 5 tons per acre. 
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While the exact amount of stack burning is not precisely known, the practice appears 
to be quite limited and of minimal concern from an air quality perspective. A 
grower survey conducted by the Oregon Seed Council suggested that perhaps the 
equivalent of up to 7,000 acres of straw were disposed of by stack burning last 
year. Those responding to the survey indicated that most all of the burning was 
accomplished the first or second diy it ~as allowed. Testing sponsored by the 
Department in 1986 (see footnotes and on prior page) indicated a low emission 
factor (26 lb/T versus 40 lb/T) and lower total emissions (83 lb/acre versus 200 
lb/acre) compared to open field burning. Straw stacks appear to burn very cleanly. 
No significant impacts have been attributed to stack burning and few complaints 
are ever received. 

Preparatory Burning: 

Preparatory burning is the controlled burning of small areas of selected "problem" 
fields in order to reduce the fire hazard potential and allow rapid-ignition burning 
techniques to be used when it's open burned at a later time. While preparatory 
burning is already recognized by rule, the Department has only recently come to 
appreciate its benefits and encourage it as a smoke management tool. It has been 
limited to a few fields each day, 1 to 3 acres in size, and allowed only during 
the morning hours of 9 a.m. to 11 a.m. when the winds are light and humidity high 
enough to minimize the risk of fire escape. Backfiring is required, a method of 
burning characterized by low emissions in which the fire line creeps slowly into 
the wind. 

A total of about 100 preparatory burns were allowed last summer with perceptible 
benefits to air quality. However, strict application of the field burning rules 
related specifically to humidity and ventilation would prevent preparatory burning 
during the morning hours. Staff believe that special and limited exemptions from 
these restrictions should be considered. 

Alternatives and Evaluation 

The Department has developed proposed rule changes intended to manage or resolve 
many of the problems noted above. The process has included surveys and support 
of basic research to fill information gaps, experimentation, and meetings with 
growers to discuss key issues. The proposed rule revisions have the general support 
of the Oregon Seed Council. 

With regard to propane flaming, the proposed rules would 1) authorize the Depart
ment to prohibit propaning under adverse meteorological or air quality conditions 
and 2) more clearly define acceptable limits in the way propaning is actually 
conducted. Minimum design specifications related to nozzle density and hood size 
are proposed. The hours would be restricted to 9 a.m. to sunset during July and 
August (9 a.m. to one-half hour before sunset after that) to prevent propaning 
in the very early morning when humidity is extremely high. A requirement that 
propaning be conducted in overlapping strips beginning along the downwind side of 
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the fields would be specified to deter operating in such a way that promotes open 
flames. 

Before new rules were considered, a cooperative voluntary effort to reduce problems 
from propaning was tried. Prior to the 1986 burn season, the Department and Seed 
Council jointly developed a set of operational guidelines for propaning which growers 
were encouraged to follow. These guidelines included many of the same provisions 
now proposed as rules and more. While many growers complied with the effort, others 
did not and its effectiveness overall was limited. 

With regard to stack burning, new rules are proposed which would continue the cur
rent approach to allowing it under the same daily authorizations and conditions 
that govern fourth priority agricultural burning (orchard prunings, etc.). Such 
burning is rarely permitted during the summer when field burning occurs, except 
under stormy conditions or after a hard rain when field burning is precluded. 
Moderate amounts of moisture do not adversely affect emissions from stack burning. 
The rules would exempt stack burning from the registration, permits, fees, and 
other limitations applicable to field burning. 

New rules are proposed which would exempt preparatory burning from minimum humidity 
and ventilation restrictions applicable to open field burning. A limit of 5 acres 
per burn and 50 acres per day would be imposed. 

Other proposed rule changes would 1) clarify the definition of "fluf:fing," 2) 
clarify the requirement that growers directly monitor the field burning radio when
ever burning, and 3) update the definition of "grower allocation" to reflect 
current procedures for assigning allocations. Another change would require growers 
to ensure that their fields are in good burnable condition and to use approved 
lighting equipment. Regulations adopted recently for the protection of visibility 
in Class 1 areas would also be referenced. 

Attachment 1 contains the Draft Public Notice and Statements of Need, Fiscal and 
Economic Impact, and Land Use Consistency. 

Attachment 2 contains proposed revisions to the Open Field Burning Rules. 

Summation 

1. The use 
sharply 
impacts. 
ing. 

of propane flaming as an alternative to open field burning has increased 
in recent years, resulting in significant summertime air quality 
This is supported by grower surveys, air monitoring and field test-

2. A voluntary compliance program to reduce smoke problems from propane flaming 
was attempted last year with only limited success. New rules are proposed 
which would allow the Department to prohibit propaning under adverse meteoro
logical and air quality conditions, and would more clearly define operational 
parameters for the way propaning is done. 
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3. The practice of burning straw in piles or stacks to dispose of unmarketable 
crop residues has increased. Observations and testing indicate that the effects 
on air quality from stack burning are minimal. It also would promote the 
use of alternative field sanitation methods. The present regulations do not 
address stack burning. Proposed rules would allow stack burning under the 
same daily schedule set forth for "fourth priority agricultural burning" and 
exempt it from field burning regulations. 

4. The limited use of preparatory burning as a smoke management tool has demonstra
ted benefits, however humidity and ventilation requirements prevent this 
activity during the morning hours when it is best suited. Proposed rules 
would exempt preparatory burning from these criteria and impose new limits. 

5. Other minor and clarifying changes to the field burning rules are proposed, 

Director's Recommendation 

Based on the Summation, the Director recommends that the EQC authorize a hearing 
to consider public testimony on the proposed field burning rule changes and as 
a revision to the State Implementation Plan (SIP), 

Fred Hansen 

Attachment: 

1. Draft Public Notice and Statements of Need, Fiscal and Economic Impact, and 
Land Use Consistency. 

2. Proposed Revisions to the Open Field Burning Rules (OAR 340-26-001 through 
340-26-055). 



ATTACHMENT 1 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON . 
Proposed Amendments to Open Field Burning Rules 

NOTICE OF PUBLIC HEARING 

• • 

Date Prepared: 2/17/87 

Hearing Date: 4/22/87 

Comments Due: 4/22/87 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

P.O. Box 1760 
Portland, OR 97207 

8110/82 

Residents of the State of Oregon and those involved with the 
grass seed industry. 

The Department of Environmental Quality is proposing to amend 
the Open Field Burning Rules (OAR 340-26-001 through 
340-26-055) particularly related to propane flaming, stack 
burning, and preparatory burning. 

The proposed rule changes would: 

Allow the Department to prohibit propane flaming under 
adverse meteorological and air quality conditions. 

Set restrictions on the way propane flaming operations are 
conducted to reduce smoke emissions. 

Allow burning of straw stacks under the same daily schedule 
set for fourth priority agricultural burning, and exempt 
stack burning from the field burning regulations. 

Exempt preparatory burning from minimum humidity and 
ventilation requirements and impose limits on the practice. 

Require growers to ensure that their fields are in good 
burnable condition and to use approved lighting equipment. 

Clarify reqirements related to "fluffing", radio monitoring 
and allocation procedures, and reference provisions recently 
adopted to protect visibility in Class 1 areas. 

FOR FURTHER INFORMA T/ON: 
Contact the person or division identified in the public notice by calling 229-5696 In the Portland area. To avoid 
long distance charges from other parts of the state, call 1-8()()-452--401~ and ask for the Department of 
Environmental Quality. 

Contoln• 
Recycled 
Motorl•I• 



HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

Copies of the proposed rule package may be obtained from the 
DEQ Field Burning Off ice located at 1244 Walnut Street in 
Eugene. For further information contact Brian Finneran at 
(503) 686-7837. 

A public hearing will be held before a hearings officer at: 

10:00 a.m. 
Wednesday, April 22, 1987 
Springfield City Council Chambers 
225 N Fifth Street 
Springfield, Oregon 

Oral and written comments will be accepted at the public 
hearing. Written comments may be sent to the DEQ Field Burning 
Office at 1244 Walnut Street, Eugene, OR 97403, but must be 
received no later than 5:00 p.m. April 22, 1987. 

After public hearing the Environmental Quality Commission may 
adopt rule amendments identical to the proposed amendments, 
adopt modified rule amendments on the same subject matter, or 
decline to act. The adopted rules will be submitted to 'th'e U. S ;' 
Environmental Protection Agency as part of the State Clean Air 
Act Implementation Plan. The Commission's deliberations should 
come at its May 29, 1987 meeting as part of the agenda of a 
regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and 
Land Use Consistency Statement are attached to this notice. 



RULEMAKING STATEMENTS 

Pursuant to ORS 183.335(2), this statement provides information on the intended 
action to amend rules. 

STATEMENT OF NEED 

Legal Authority 

Legal authority for this action is ORS 468.460(1). 

Need for the Rule 

The proposed amendments and additions are needed to address air pollution problems 
generated by the increased use of propane flaming an an alternative to open field 
burning in the Willamette Valley. Rules would also address burning of straw stacks 
and preparatory burning. Other minor or clarifying changes are proposed. Rule 
revisions will be submitted to the U. S. Environmental Protection Agency as an 
Amendment to the State Implementation Plan. 

Principal Documents Relied Upon 

ORS 468.450 through 468.495 and OAR Chapter 340, Division 23, Rules for Open Field 
Burning. 

FISCAL AND ECONOMIC IMPACT STATEMENT 

There should be no significant adverse economic impact on small businesses. Pro
posed restrictions could prohibit propane flaming on some days; however, the extent 
of curtailment is likely to be negligible. 

LAND USE CONSISTENCY STATEMENT 

Portions of the proposed rules appear to affect 
with Statewide Planning Goals and Guidelines. 

Goal 6 (Air, Water and Land Resources Quality): 
improve and maintain air quality in the affected 
with the Goal. 

land use and will be consistent 

The proposal is designed to 
area and is therefore consistent 

Goal 11 (Public Facilities and Services) is deemed unaffected by the rules. 

The proposal does not appear to conflict with other Goals. 

Public comment on any land use issue involved is welcome and may be submitted 
in the same manner as indicated for testimony in this notice. 

It is requested that local, state, and federal agencies review the proposed action 
and comment on possible conflicts with their programs affecting land use and with 
Statewide Planning Goals within their expertise and jurisdiction. 

The Department of Environmental Quality intends to ask the Department of Land 
Conservation and Development to mediate any appropriate conflicts brought to our 
attention by local, state, or federal authorities. 





Introduction 

ATTACHMENT 2 

DIVISION 26 

RULES FOR OPEN FIELD BURNING 
(Willamette Valley) 

340-26-001 (1) These rules apply to the open burning of all perennial and 

annual grass seed and cereal grain crops or associated residue within the 

Willamette Valley, hereinafter referred to as "open field burning". The open 

burning of all other agricultural waste material (referred to as "fourth priority 

agricultural burning") is governed by OAR Chapter 340, Division 23, Rules for 

Open Burning. 

(2) Organization of rules: 

(a) OAR 340-26-003 is the policy statement of the Environmental Quality 

Commission setting forth the goals of these rules: 

(b) OAR 340-26-005 contains definitions of terms which have specialized 

meanings within the context of these rules. 

(c) OAR 340-26-010 lists general provisions and requirements pertaining to 

all open field burning with particular emphasis on the duties and responsibili

ties of the grower registrant. 

(d) OAR 340-26-012 lists procedures and requirements for registration of 

acreage, issuance of permits, collection of fees, and keeping of records, with 

particular emphasis on the duties and responsibilities of the local permit 

issuing agencies. 

(e) OAR 340-26-013 establishes acreage limits and methods of determining 

acreage allocations. 

(f) OAR 340-26-015 establishes criteria for authorization of open field 

burning pursuant to the administration of a daily smoke management control 

program. 

(g) OAR 340-26-025 establishes civil penalties for violations of these field 

burning rules. 

(h) OAR 340-26-031 establishes special provisions pertaining to field 

burning by public agencies for official purposes, such as "training fires". 

(i) OAR 340-26-033 establishes special provisions pertaining to "preparatory 

burning". 

[(i)] ii2. OAR 340-26-035 establishes special provisions pertaining to open 

field burning for experimental purposes. 

[(j)] J.kL OAR 340-26-040 establishes special provisions and procedures 

pertaining to emergency open field burning and emergency cessation of burning. 
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[(k)] ..LIJ. OAR 340-26-045 establishes provisions pertaining to approved 

alternative methods of burning, such as "propane flaming 11
• 

(m) OAR 340-26-055 establishes provisions pertaining to "stack burning." 

Policy 

340-26-003 In the interest of public health and welfare pursuant to ORS 

468.455, it is the declared public policy of the State of Oregon to control, 

reduce, and prevent air pollution from open field burning by smoke management. 

In developing and carrying out a smoke management control program it is the 

policy of the Environmental Quality Commission: 

(1) To provide for a maximum level of burning with a minimum level of smoke 

impact on the public, recognizing: 

(a) The importance of flexibility and judgement in the daily decision-making 

process, within established and necessary limits; 

(b) The need for operational efficiency within and between each organiza

tional level; 

(c) The need for effective compliance with all regulations and restrictions. 

(2) To study, develop and encourage the use of reasonable and economically 

feasible alternatives to the practice of open field burning. 

Definitions 

340-26-005 As used in these rules, unless otherwise required by context: 

(1) "Actively extinguish" means the direct application of water or other 

fire retardant to an open field fire. 

(2) "Approved alternative method(s)" means any method approved by the 

Department to be a satisfactory alternative field sanitation method to open field 

burning. 

(3) "Approved alternative facilities" means any land, structure, building, 

installation, excavation, machinery, equipment, or device approved by the 

Department for use in conjunction with an approved alternative method. 

(4) "Commission" means the Environmental Quality Commission. 

(5) "Cumulative hours of smoke intrusion in the Eugene-Springfield area" 

means the average of the totals of cumulative hours of smoke intrusion recorded 

for the Eugene site and the Springfield site. Provided the Department determines 

a smoke intrusion to have been significantly contributed to by field burning, it 

shall record for each hour of the intrusion which causes the nephelometer hourly 
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reading to exceed background levels (the average of the three hourly readings 

immediately prior to the intrusion) by: 

(a) 5.0 x 10-4 b-scat units or more, two hours of smoke intrusion; 

(b) 4.0 x 10-4 b-scat units or more, for intrusions after September 15 of 

each year, two hours of smoke intrusion; 

(c) 1.8 x 10-4 b-scat units or more but less than the applicable value in 

subsection (a) or (b), one hour of smoke intrusion. 

(6) "Department" means the Department of Environmental Quality. 

(7) "Director" means the Director of the Department or delegated employe 

representative pursuant to ORS 468.045(3). 

(8) "District allocation" means the total amount of acreage sub-allocated 

annually to the fire district, based on the district's pro rata share of the 

maximum annual acreage limitation, representing the maximum amount for which 

burning permits may be issued within the district, subject to daily authoriza

tion. District allocation is defined by the following identity: 

District Allocation = Maxinrum annual acreage limit X 
Total acreage registered in the Valley 

Total acreage 
registered in the 

District 

(9) "Drying day" means a 24-hour period during which the relative humidity 

reached a minimum less than 50% and no rainfall was recorded at the nearest 

reliable measuring site. 

(10) "Effective mixing height" means either the actual height of plume rise 

as determined by aircraft measurement or the calculated or estimated mixing 

height as determined by the Department, whichever is greater. 

(11) "Field-by-field burning" means burning on a limited restricted basis in 

which the amount, rate, and area authorized for burning is closely controlled and 

monitored. Included under this definition are "training fires" and experimental 

open field burning. 

(12) "Field reference code" means a unique four-part code which identifies a 

particular registered field for mapping purposes. The first part of the code 

shall indicate the grower registration (form) number, the second part the line 

number of the field as listed on the registration form, the third part the crop 

type, and the fourth part the size (acreage) of the field (e.g., a 35 acre 

perennial (bluegrass) field registered on line 2 of registration form number 1953 

would be 1953-2-P-BL-35). 
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(13) "Fire district 11 or 11district 11 means a fire permit issuing agency. 

(14) "Fire permit" means a permit issued by a local fire permit issuing 

agency purusant to ORS 477.515, 477.530, 476.380, or 478.960. 

(15) "Fires-out time" means the time announced by the Department at which 

all flames and major smoke sources associated with open field burning should be 

out, and prohibition conditions are scheduled to be imposed. 

(16) "Fluffing" means [a] an approved mechanical method of stirring or 

tedding crop residues for enhanced [fuel bed] aeration and drying[,] of the full 

fuel load, thereby improving the field's combustion characteristics. 

(17) "Grower allocation" means the amount of acreage sub-allocated annually 

to the grower registrant, based on the grower registrant's pro rata share of the 

maximum annual acreage limitation, representing the maximum amount for which 

burning permits may be issued, suject to daily authorization. Grower allocation 

is defined by the following identity: 

Grower Allocation [ 1.10 x] Maximum annual acreage limit 
Total acreage registered in the Valley 

x Total acreage 
registered by 
grower regis
trant 

(18) "Grower registrant" means any person who registers acreage with the 

Department for purposes of open field burning. 

(19) "Marginal conditions" means conditions defined in ORS 468.450(1) under 

which permits for open field burning may be issued in accordance with these rules 

and other restrictions set forth by the Department. 

(20) "Nephelometer" means an instrument for measuring ambient smoke concen

trations. 

(21) "Northerly winds" means winds coming from directions from 290 to 90 

in the north part of the compass, averaged through the effective mixing height. 

(22) "Open field burning" means burning of any perennial or annual grass 

seed or cereal grain crop, or associated residue, in such manner that combustion 

air and combustion products are not effectively controlled. 

(23) "Open field burning permit" means a permit issued by the Department 

pursuant to ORS 468.458. 

(24) "Permit issuing agency 11 or "Permit agent" means the county court or 

board of county corrunissioners, or fire chief or a rural fire protection district 

or other person authorized to issue fire permits pursuant to ORS 477.515, 

477.530, 476.380, or 478.960. 
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(25) "Preparatory burning" means controlled burning of portions of selected 

problem fields for the specific purpose of reducing the fire hazard potential or 

other conditions which would otherwise inhibit rapid ignition burning when the 

field is subsequently open burned. 

(26) "Priority acreage" means acreage located within a priority area. 

(27) "Priority areas" means the following areas of the Willamette Valley: 

(a) Areas in or within three miles of the city limits of incorporated cities 

having populations of 10,000 or greater. 

(b) Areas within one mile of airports servicing regularly scheduled airline 

flights. 

(c) Areas in Lane County south of the line formed by U.S. Highway 126 and 

Oregon Highway 126. 

(d) Areas in or within three miles of the city limits of the City of 

Lebanon. 

(e) Areas on the west and east side of and within 1/4 mile of these high

ways: U.S. Interstate 5, 99, 99E, and 99W. Areas on the south and north side of 

and within 1/4 mile of U.S. Highway 20 between Albany and Lebanon, Oregon Highway 

34 between Lebanon and Corvallis, Oregon Highway 228 from its junction south of 

Brownsville to its rail crossing at the community of Tulsa. 

(28) "Prohibition conditions" means conditions under which open field 

burning is not allowed except for individual burns specifically authorized by the 

Department pursuant to rule 340-26-015(2). 

(29) "Propane flaming" means an approved alternative method of burning which 

employs a mobile flamer device [utilizing) which meets the following design 

specifications and utilizes an auxiliary fuel such that combustion is nearly 

complete and emissions significantly reduced[.]~ 

(a) Flamer nozzles must be not more than 15 inches apart. 

(b) A heat deflecting hood is reguired and must extend a minimum of 3 feet 

beyond the last row of nozzles. 

(30) "Quota" means an amount of acreage established by the Department for 

each fire district for use in authorizing daily burning limits in a manner to 

provide, as reasonably as practicable, an equitable opportunity for burning in 

each area. 

(31) "Rapid ignition techniques" means a method of burning in which all 

sides of the field are ignited as rapidly as practical in order to maximize 

plume rise. Little or no preparatory backfire burning shall be done. 
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(32) "Residue" means straw, stubble and associated crop material generated 

in the production of grass seed and cereal grain crops. 

(33) 11 Responsible person" means each person who is in ownership, control, or 

custody of the real property on which open burning occurs, including any tenant 

thereof, or who is in ownership, control or custody of the material which is 

burned, or the grower registrant. Each person who causes or allows open field 

burning to be maintained shall also be considered a responsible person. 

(34) "Small-seeded seed crops requiring flame sanitation" means small-seeded 

grass, legume, and vegetable crops, or other types approved by the Department, 

which are planted in early autumn, are grown specifically for seed production, 

and which require flame sanitation for proper cultivation. For purposes of these 

rules, clover and sugar beets are specifically included. Cereal grains, hairy 

vetch, or field peas are specifically not included. 

(35) "Smoke management" means a system for the daily (or hourly) control of 

open field burning through authorization of the times, locations, amounts and 

other restrictions on burning, so as to provide for suitable atmospheric disper

sion of smoke particulate and to minimize impact on the public. 

(36) "Southerly winds" means winds coming from directions from 90 to 290 

in the south part of the compass, averaged through the effective mixing height. 

(37) "Stack burning" means the open burning of piled or stacked residue from 

perennial or annual grass seed or cereal grain crops used for seed production. 

((37)] J1.!U "Test fires" means individual field burns specifically autho

rized by the Department for the purpose of determining or monitoring atmospheric 

dispersion conditions. 

((38)] Jl..2.l "Training fires" means individual field burns set by or for a 

public agency for the official purpose of training personnel in fire-fighting 

techniques. 

((39)] i±Ql "Unusually high evaporative weather conditions" means a combina

tion of meteorological conditions following periods of rain which result in 

sufficiently high rates of evaporation, as determined by the Department, where 

fuel (residue) moisture content would be expected to approach about 12 percent 

or less. 

~[ (40)] .i1.1J. "Validation number" means a unique five-part number issued 

by a permit issuing agency which validates a specific open field burning permit 

for a specific acreage in a spcific location on a specific day. The first part 

of the validation number shall indicate the grower registration (form) number, 
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the second part the line number of the field as listed on the registration form, 

the third part the number of the month and the day of issuance, the fourth part 

the hour burning authorization was given based on a 24-hour clock, and the fifth 

part shall indicate the size of acreage to be burned (e.g., a validation number 

issued August 26 at 2:30 p.m. for a 70-acre burn for a field registered on line 2 

of registration form number 1953 would be 1953-2-0826-1430-070). 

((41)] ~"Ventilation Index (VI)" means a calculated value used as a 

criterion of atmospheric ventilation capabilities. The Ventilation Index as used 

in these rules is defined by the following identity: 

VI= (Effective mixing height (feet)) x (Average wind speed through the 
1000 effective mixing height (knots)) 

[(42)] i!:U "Willamette Valley" means the areas of Benton, Clackamas, Lane, 

Linn, Marion, Multnomah, Polk, Washington, and Yamhill Counties lying between the 

crest of the Coast Range and the crest of the Cascade Mountains, and includes the 

following: 

(a) "South Valley", the areas of jurisdiction of all fire permit issuing 

agents or agencies in the Willamette Valley portions of the counties of Benton, 

Lane, or Linn. 

(b) "North Valley", the areas of jurisdiction of all other fire permit 

issuing agents or agencies in the Willamette Valley. 

General Requirements 

340-26-010 (1) No person shall cause or allow open field burning on any 

acreage unless said acreage has first been registered and mapped pursuant to rule 

340-25-012(1), the registration fee has been paid, and the registration (permit 

application) has been approved by the Department. 

(2) No person shall cause or allow open field burning without first obtain

ing (and being able to readily demonstrate) a valid open field burning permit and 

fire permit from the appropriate permit issuing agent pursuant to rule 340-26-

012(2). 

(3) No person shall open field burn cereal grain acreage unless that person 

first issues to the Department a signed statement, and then acts to insure, that 

said acreage will be planted in the following growing season to a small-seeded 

seed crop requiring flame sanitation for proper cultivation as defined in rule 

340-26-005(34). 

(4) No person shall cause or allow open field burning which is contrary to 

7 



the Department's announced burning schedule specifying the times, locations and 

amounts of burning permitted, or to any other provision announced or set forth by 

the Department or these rules. 

(5) Each responsible person open field burning shall have an operating radio 

receiver and shall directly monitor the Department's burn schedule announcements 

at all times while open field burning. 

(6) Each responsible person open field burning shall actively extinguish all 

flames and major smoke sources when prohibition conditions are imposed by the 

Department or when instructed to do so by an agent or employe of the Department. 

(7) No person shall open field burn priority acreage on the west side of and 

abutting U.S. Interstate 5 without first providing a non-combustible strip at 

least 8 feet in width between the combustible materials of said field and the 

freeway right-of-way, to serve as fireguard for safety purposes. 

(8) Each responsible person open field burning within a priority area around 

a designated city, airport or highway shall refrain from burning and promptly 

extinguish any burning if it is likely that the resulting smoke would noticeably 

affect the designated city, airport or highway. 

(9) Each responsible person open field burning shall make every reasonable 

effort to expedite and promote efficient burning and prevent excessive emissions 

of smoke ~ 

(a) Ensuring that field residues are evenly distributed and in generally 

good burning condition; 

(b) Utilizing approved lighting devices (drip torch, propane torch or other 

pressurized lighting device) and fire control (recommend minimum 500 gallons 

water) equipmentj 

(c) Employing [through employment of] rapid ignition techniques on all 

acreage where there are no imminent fire hazards or public safety concerns. 

(10) Each responsible person open field burning shall attend the burn until 

effectively extinguished. 

(11) Open field burning in compliance with the rules of this Division does 

not exempt any person from any civil or criminal liability for consequences or 

damages resulting from such burning, nor does it exempt any person from complying 

with any other applicable law, ordinance, regulation, rule, permit, order or 

decree of the Commission or any other government entity having jurisdiction. 

(12) Any revisions to the maximum acreage to be burned, allocation or permit 

issuing procedures, or any other substantive changes to these rules affecting 
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open field burning for any year shall be made prior to June 1 of that year. In 

making rule changes, the Commission shall consult with Oregon State University. 

(13) Open field burning shall be regulated in a manner consistent with the 

requirements of the Oreqon Visibility Protection Plan for Class I areas (OAR 

340-20-047, sec. 5.2). 

Certified Alternative to Open Field Burning 

340-26-011 [DEQ 105, f .& ef. 12-36-75; 
DEQ 114, f .6-4-76; 
DEQ 138, f .6-30-77; 
DEQ 140(Temp), f.& ef. 7-27-77 thru 11-23-77; 
DEQ 6-1978, f.& ef. 4-18-78 thru 10-5-78; 
DEQ 2-1980, f .& ef. 1-21-80; 
DEQ 12-1980, f.& ef. 4-21-80; 
DEQ 9-1981, f. & ef. 3-19-81; 
Repealed by DEQ 5-1984, f. & ef. 3-7-84] 

Registration, Permits, Fees, Records 

340-26-012 In administering a field burning smoke management program, the 

Department may contract with counties or fire districts to administer registra

tion of acreage, issuance of permits, collection of fees and keeping of records 

for open field burning within their permit jurisdictions. The Department shall 

pay said authority for these services in accordance with the payment schedule 

provided for in ORS 468.480: 

(1) Registration of acreage: 

(a) On or before April 1 of each year, all acreage to be open burned under 

these rules shall be registered with the Department or its authorized permit 

agent on registration forms provided by the Department. Said acreage shall also 

be delineated on specially provided registration map materials and identified 

using a unique field reference code. Registration and mapping shall be completed 

according to the established procedures of the Department. A non-refundable 

registration fee of $1 for each acre registered shall be paid at the time of 

registration. A complete registration (permit application) shall consist of a 

fully executed registration form, map and fee. 

(b) Registration of acreage after April 1 of each year shall require the 

prior approval of the Department and an additional $1 per acre late registration 

fee if the late registration is due to the fault of the late registrant or one 

under his control. 

(c) Copies of all registration forms and fees shall be forwarded to the 
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Department promptly by the permit agent. Registration map materials shall be 

made available to the Department at all times for inspection and reproduction. 

(d) The Department shall act on any registration application within 60 days 

of receipt of a completed application. The Department may deny or revoke any 

registration application which is incomplete, false or contrary to state law or 

these rules. 

(e) It is the responsibility of the grower registrant to insure that the 

information presented on the registration form and map is complete and accurate. 

(2) Permits: 

(a) Permits for open field burning shall be issued by the Department, or its 

authorized permit agent, to the grower registrant in accordance with the esta

blished procedures of the Department, and the times, locations, amounts and other 

restrictions set forth by the Department or these rules. 

(b) A fire permit from the local fire permit issuing agency is also required 

for all open burning pursuant to ORS 477.515, 477.530, 476.380, 478.960. 

(c) A valid open field burning permit shall consist of: 

(A) An open field burning permit issued by the Department which specifies 

the permit conditions in effect at all times while burning and which identifies 

the acreage specifically registered and annually allocated for burning; 

(B) A validation number issued by the local permit agent on the day of the 

burn identifying the specific acreage allowed for burning and the date and time 

the permit was issued; and 

(C) Payment of the required $2.50 per acre burn fee. 

(d) Open field burning permits shall at all times be limited by and subject 

to the burn schedule and other requirements or conditions announced or set forth 

by the Department. 

(e) No person shall issue open field burning permits for open field burning 

of: 

(A) More acreage than the amount sub-allocated annually to the District by 

the Department pursuant to rule 340-26-013(2); 

(B) Priority acreage located on the upwind side of any city, airport or 

highway within the same priority area. 

(f) It is the responsibility of each local permit issuing agency to esta

blish and implement a system for distributing open field burning permits to 

individual grower registrants when burning is authorized, provided that such 

system is fair, orderly and consistent with state law, these rules and any other 
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provisions set forth by the Department. 

(3) Fees: Permit agents shall collect, properly document and promptly 

forward all required registration and burn fees to the Department. 

(4) Records: 

(a) Permit agents shall at all times keep proper and accurate records of all 

transactions pertaining to registrations, permits, fees, allocations, and other 

matters specified by the Department. Such records shall be kept by the permit 

agent for a period of at least five years and made available for inspection by 

the appropriate authorities. 

(b) Permit agents shall submit to the Department on specially provided forms 

weekly reports of all acreage burned in their jurisdictions. These reports shall 

cover the weekly period of Monday through Sunday, and shall be mailed and 

post-marked no later than the first working day of the following week. 

Acreage Limitations, Allocations 

340-26-013 (1) Limitation of Acreage: 

(a) Except for acreage and residue open burned pursuant to rules 340-26-035, 

340-26-040 [and)L 340-26-045, and 340-26-055 the maximum acreage to be open 

burned annually in the Willamette Valley under these rules shall not exceed 

250,000 acres. 

(b) The maximum acreage allowed to be open burned under these rules on a 

single day in the south Valley under southerly winds shall not exceed 46,934 

acres. 

(c) Other limitations on acreage allowed to be open burned are specified in 

rules 340-26-015(7), 340-26-033(2), and 340-26-035(1). 

(2) Allocation of Acreage: 

(a) In the event that total registration as of April 1 is less than or equal 

to the maximum acreage allowed to be open burned annually, pursuant to subsection 

(l)(a) of this rule, the Department may sub-allocate to growers on a pro rata 

share basis not more than [110) 100 percent of the maximum acreage limit, 

referred to as "grower allocation". In addition, the Department shall sub-allo

cate to each respective fire district, its pro rata share of the maximum acreage 

limit based on acreage registered within the district, referred to as "district 

allocation". 

(c) In order to insure optimum permit utilization, the Department may adjust 

fire district allocations. 
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(d) Transfer of allocations for farm management purposes may be made within 

and between fire districts and between grower registrants on a one-in/one-out 

basis under the supervision of the Department. 

Daily Burning Authorization Criteria 

340-26-015 As part of the smoke management program provided for in ORS 

468.470 the Department shall set forth the types and extent of open field burning 

to be allowed each day according to the provisions established in this section 

and these rules: 

(1) During the active field burning season and on an as needed basis, the 

Department shall announce the field burning schedule over the field burning radio 

network operated specifically for this purpose. The schedule shall specify the 

times, locations, amounts and other restrictions in effect for open field 

burning. The Department shall notify the State Fire Marshal of the burning 

schedule for dissemination to appropriate Willamette Valley agencies. 

(2) Prohibition conditions: 

(a) Prohibition conditions shall be in effect at all times unless specifi

cally determined and announced otherwise by the Department. 

(b) Under prohibition conditions, no permits shall be issued and no open 

field burning shall be conducted in any area except for individual burns specifi

cally authorized by the Department on a limited extent basis. Such limited 

burning may include field-by-field burning[, preparatory burning,] or burning of 

test fires, except that: 

(A) No open field burning shall be allowed: 

(i) In any area subject to a ventilation index of less than 10.0[, except 

for experimental burning specifically authorized by the Department pursuant to 

rule 340-26-035); 

(ii) In any area upwind, or in the immediate vicinity, of any area in which, 

based upon real-time monitoring, a violation of federal or state air quality 

standards is projected to occur. 

(B) Only test-fire burning may be allowed: 

(i) In any area subject to a ventilation index of between 10.0 and 15.0, 

inclusive[, except for experimental burning specifically authorized by the 

Department pursuant to rule 340-26-035); 

(ii) When relative humidity at the nearest reliable measuring station 

exceeds 50 percent under forecast northerly winds or 65 percent under forecast 
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southerly winds. 

(3) Marginal conditions: 

(a) The Department shall announce that marginal conditions are in effect and 

open field burning is allowed when, in its best judgement and within the esta

blished limits of these rules, the prevailing atmospheric dispersion and burning 

conditions are suitable for satisfactory smoke dispersal with minimal impact on 

the public, provided that the minimum conditions set forth in paragraphs (2)(b) 

(A) and (B) of this rule are satisfied. 

(b) Under marginal conditions, permits may be issued and open field burning 

may be conducted in accordance with the times, locations, amounts, and other 

restrictions set forth by the Department and these rules. 

(4) Hours of burning: 

(a) Burning hours shall be limited to those specifically authorized by the 

Department each day and may be changed at any time when necessary to attain and 

maintain air quality. 

(b) Burning hours may be reduced by the fire chief or his deputy, and 

burning may be prohibited by the State Fire Marshal, when necessary to prevent 

danger to life or property from fire, pursuant to ORS 478.960. 

(5) Locations of burning: 

(a) Locations of burning shall at all times be limited to those areas 

specifically authorized by the Department, except that: 

(A) No priority acreage shall be burned upwind of any city, airport, or 

highway within the same priority area; 

(B) No south Valley priority acreage shall be burned upwind of the Eugene

Springfield non-attainment area. 

(6) Amounts of burning: 

(a) In order to provide for an efficient and equitable distribution of 

burning, daily authorizations of acreages shall be issued by the Department in 

terms of single or multiple fire district quotas. The Department shall establish 

quotas for each fire district and may adjust the quotas of any district when 

conditions in its judgement warrant such action. 

(b) Unless otherwise specifically announced by the Department, a one quota 

limit shall be considered in effect for each district authorized for burning. 

(c) The Department may issue more restrictive limitations on the amount, 

density or frequency of burning in any area or on the basis of crop type, when 

conditions in its judgement warrant such action. 
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(7) Limitations on burning based on air quality: 

(a) The Department shall establish the minimum allowable effective mixing 

height required for burning based upon cumulative hours of smoke intrusion in the 

Eugene-Springfield area as follows: 

(A) Except as provided in paragraph (B) of this subsection, burning shall 

not be permitted whenever the effective mixing height is less than the minimum 

allowable height specified in Table 1, and by reference made a part of these 

rules. 

(B) Notwithstanding the effective mixing height restrictions of paragraph 

(A) of this subsection, the Department may authorize burning of up to 1000 acres 

total per day for the Willamette Valley, consistent with smoke management 

considerations and these rules. 

(8) Limitations on burning based on rainfall: 

(a) Burning shall not be permitted in an area for one drying day (up to a 

maximum of four consecutive drying days) for each 0.10 inch increment of rainfall 

received per day at the nearest reliable measuring station. 

(b) The Department may waive the restrictions of subsection (a) of this 

section when dry fields are available as a result of special field preparation or 

condition, irregular rainfall patterns, or unusually high evaporative weather 

condition. 

(9) Other discretionary provisions and restrictions: 

(a) The Department may require special field preparations before burning, 

such as, but not limited to, mechanical fluffing of residues, when conditions in 

its judgement warrant such action. 

(b) The Department may designate specified periods following permit issuance 

within which time active field ignition must be initiated and/or all flames must 

be actively extinguished before said permit is automatically rendered invalid. 

(c) The Department may designate additional areas as priority areas when 

conditions in its judgement warrant such action. 

Winter Burning Season Regulations 

340-26-020 [DEQ 29, f .6-12-71, ef. 7-12-71; 
DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; 
DEQ 104, f. & ef. 12-26-75; 
DEQ 114, f. 6-4-76; 
DEQ 138, f. 6-30-77; 
DEQ 6-1978, f. 4-18-78; 
DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; 
DEQ 2-1980, f. & ef. 1-21-80; 
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Civil Penalties 

DEQ 12-1980, f. & ef. 4-21-80; 
DEQ 9-1981, f. & ef. 3-19-81; 
Repealed by DEQ 5-1984, f. & ef. 3-7-84] 

340-26-025 In addition to any other penalty provided by law: 

(1) Any person who intentionally or negligently causes or allows open field 

burning contrary to the provisions of ORS 468.450, 468.455 to 468.480, 476.380, 

and 478.960 or these rules shall be assessed by the Department a civil penalty of 

at least $20, but not more than $40 for each acre so burned. 

(2) In lieu of any per-acre civil penalty assessed pursuant to section (1) 

of this rule, the Director may assess a specific civil penalty for any open field 

burning violation by service of a written notice of assessment of civil penalty 

upon the respondent. The amount of such civil penalty shall be established 

consistent with the following schedule: 

(a) Not less than $500 nor more than $10,000 upon any person who: 

(A) Causes or allows open field burning on any acreage which has not been 

registered with the Department for such purposes. 

(B) Causes or allows open field burning on any acreage without first 

obtaining and readily demonstrating a valid open field burning permit for all 

acreage so burned. 

(b) Not less than $300 nor more than $10,000 upon any person who fails to 

actively extinguish all flames and major smoke sources when prohibition condi

tions are imposed by the Department or when instructed to do so by any agent or 

employe of the Department. 

(c) Not less than $200 nor more than $10,000 upon any person who: 

(A) Conducts burning using an approved alternative method contrary to any 

specific conditions or provisions governing such method. 

(B) Fails to readily demonstrate at the site of the burn operation the 

capability to monitor the Department's field burning schedule broadcasts. 

(d) Not less than $50 nor more than $10,000 upon any person who commits any 

other violation pertaining to the rules of this Division. 

(3) In establishing a civil penalty greater than the minimum amount speci

fied in sections (1) and (2) of this rule, the Director may consider any miti

gating and aggravating factors as provided for in OAR 340-12-045. 

(4) Any person planting contrary to the restrictions of subsection (1) of 
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ORS 468.465 pertaining to the open burning of cereal grain acreage shall be 

assessed by the Department a civil penalty of $25 for each acre planted contrary 

to the restrictions. 

Tax Credits for Approved Alternative Methods, and Approved Alternative Facilities 

340-26-030 [DEQ 114, f. & ef. 6-4-76; 

DEQ 138, f. 6-30-77; 

DEQ 6-1978, f. & ef. 4-18-78; 

DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; 

DEQ 2-1980, f. & ef. 1-21-80; 

DEQ 12-1980, f. & ef. 4-21-80; 

DEQ 9-1981, f. & ef. 3-19-81; 

DEQ 5-1984, f. & ef. 3-7-84; 

Repealed by DEQ 12-1984, f. & ef. 7-13-84] 

Burning by Public Agencies (Training Fires) 

340-26-031 Open field burning on grass seed or cereal grain acreage by or 

for any public agency for official purposes, including the training of fire

fighting personnel, may be permitted by the Department on a prescheduled basis 

consistent with smoke management considerations and·subject to the following 

conditions: 

(1) Such burning must be deemed necessary by the official local authority 

having jurisdiction and must be conducted in a manner consistent with its 

purpose. 

(2) Such burning must be limited to the minimum number of acres and occa

sions reasonably needed. 

(3) Such burning must comply with the provisions of rules 340-26-010 through 

340-26-013. 

Preparatory Burning 

340-26-033 The Department may allow preparatory burning of portions of 

selected problem fields, consistent with smoke management considerations and 

subject to the following conditions: 

(1) Such burning must, in the opinion of the Department, be necessary to 

reduce or eliminate a potential fire hazard or safety problem in order to 

expedite the subsequent burning of the field. 
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(2) Such burning shall be limited to the minimum number of acres necessary, 

in no case exceeding 5 acres for each burn or a maximum of 50 acres each day. 

(3) Such burning must employ backfiring burning techniques. 

(4) Such burning is exempt from the provisions of rule 340-26-015 but must 

comply with the provisions of rules 340-26-010 through 340-26-013. 

Experimental Burning 

340-26-035 The Department may allow open field burning for demonstration or 

experimental purposes pursuant to the provisions of ORS 468.490, consistent with 

smoke management considerations and subject to the following conditions: 

(1) Acreage experimentally open burned shall not exceed 5,000 acres annu

ally. 

(2) Acreage experimentally open burned shall not apply to the district 

allocation or to the maximum annual acreage limit specified in rule 340-26-013-

( 1} (a). 

(3) Such burning is exempt from the provisions of rule 340-26-015 but must 

comply with the provisions of rules 340-26-010 and 340-26-012, except that the 

Department may elect to waive all or part of the $2.50 per acre burn fee. 

Emergency Burning, Cessation 

340-26-040 (1) Pursuant to ORS 468.475 and upon a finding of extreme 

hardship, disease outbreak, insect infestation or irreparable damage to the land, 

the Commission may by order, and consistent with smoke managment considerations 

and these field burning rules, permit the emergency open burning of more acreage 

than the maximum annual acreage limitation specified in rule 340-26-013(l)(a). 

The Commission shall act upon emergency burning requests within 10 days of 

receipt of a properly completed application form and supporting documentation: 

(a) Emergency open burning on the basis of extreme financial hardship must 

be documented by an analysis and signed statement from a CPA, public accountant, 

or other recognized financial expert which established that failure to allow 

emergency open burning as requested will result in extreme financial hardship 

above and beyond mere loss of revenue that would ordinarily accrue due to 

inability to open burn the particular acreage for which emergency open burning is 

requested. The analysis shall include an itemized statement of the applicant's 

net worth and include a discussion potential alternatives and probable related 

consequences. 
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(b) Emergency open burning on the basis of disease outbreak or insect 

infestation must be documented by an affidavit or signed statement from the 

County Agent, State Department of Agriculture or other public agricultural 

expert authority that, based on his personal investigation, a true emergency 

exists that can only be dealt with effectively and practicably by open burning. 

The statement shall also specify: time of field investigation; location and 

description of field, crop and infestation; extent of infestation (compared to 

normal) and the necessity for urgent control; availability efficacy, and practi

cability of alternative control procedures, and; probable consequences of 

non-control. 

(c) Emergency open burning on the basis of irreparable damage to the land 

must be documented by an affidavit or signed statement from the County Agent, 

State Department of Agriculture, or other public agricultural expert authority 

that, based on his personal investigation, a true emergency exists which threa

tens irreparable damage to the land and which can only be dealt with effectively 

and practicably by open burning. The statement shall also specify: time of field 

investigation; location and description of field, crop, and soil slope charac

teristics; necessity for urgent control: availability, efficacy, and practi

cability of alternative control procedures, and; probable consequences of 

non-control. 

(2) Pursuant to ORS 468.475 and upon finding of extreme danger to public 

health or safety, the Commission may order temporary emergency cessation of all 

open field burning in any area of the Willamette Valley. 

Approved Alternative Methods of Burning (Propane Flaming) 

340-26-045 (1) The use of propane flamers, mobile field sanitizing devices, 

and other field sanitation methods specifically approved by the Department are 

considered alternatives to open field burning pursuant to the provisions of ORS 

468.472 and 468.480, [provided that] subject to the following conditions: 

(a) The field [has] must first be prepared as follows [been]: 

(A) Either the field must have [P]previously been open burned and the 

appropriate fees paid; or 

(B) The loose straw must be removed and the remaining field stubble [F]flail 

-chopped, mowed, or otherwise cut close to the ground and [the loose straw] 

removed to [reduce the straw fuel load as much as] the extent practicable[;]~ 

(b) Propane flaming operations must comply with the following criteria: 
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(A) Unless otherwise specifically restricted by the Department, and except 

for the use of propane flamers in preparing fire breaks, propane flaming may be 

conducted only between the hours of 9 a.m. and sunset (9 a.m. to one-half hour 

before sunset on or after September 1). 

(B) Propane flamers must be operated in overlapping strips, crosswise 

to the prevailing wind, beginning along the downwind edge of the field. 

[(b)] .l..£2. The remaining field [stubble will] residue must not sustain an 

open fire[; and]. 

(c) A fire permit [has been] must first be obtained from the local fire 

permit issuing agency. 

(2) [Propane flaming and other approved alternative burning methods may be 

conducted on any day during daylight hours and are exempt from rules 340-26-010 

through 340-26-015 and are therefore not subject to open field burning require

ments related to registration, permits, fees, limitations, allocations and daily 

burning authorization criteria.] No person shall cause or allow to be initiated 

or maintained any propane flaming on any day or at any time if the Department has 

determined and notified the State Fire Marshal that propane flaming is prohibited 

because'of adverse meteorological or air quality conditions. 

Stack Burning 

340-26-055 (1) The open burning of piled or stacked residue from perennial 

or annual grass seed or cereal grain crops used for seed production is allowed, 

subject to the following conditions: 

(a) No person shall cause or allow to be initiated or maintained any stack 

burning on any day or at any time if the Department has notified the State Fire 

Marshal that such burning is prohibited because of meteorological or air quality 

conditions. Unless otherwise specified by the Department, stack burning shall be 

subject to the same daily open burning schedule set forth and announced by the 

Department for "fourth priority agricultural burning" (which is separately 

governed under OAR Chapter 340, Division 23, Rules for Open Burning). 

(b) A fire permit must be obtained from the local permit issuing agency. 

(c) All residue to be burned must be dry to the extent practicable and free 

of all other combustible and non-combustible material. Covering the stacks is 

advised when necessary and practicable to protect the material from moisture. 

19 



(d) It shall be the duty of each responsible person to make every reasonable 

effort to extinguish any stack burning which is in violation of any rule of the 

Commission. 

(2) Provided the conditions of this rule are met, stack burning is exempt 

from rules 340-26-010 through 340-26-015 and is therefore not subject to open 

field burning requirements related to registration, permits, fees, allocations, 

and acreage limitations. 
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TABLE 1 

(340-26-015) 

MINIMUM ALLOWABLE EFFECTIVE MIXING HEIGHT 

REQUIRED FOR BURNING BASED UPON THE CUMULATIVE HOURS 

OF SMOKE INTRUSION IN THE EUGENE-SPRINGFIELD AREA 

Cumulative Hours of Smoke Intrusion 

In the Eugene-Springfield Area 

0 - 14 

15 - 19 

20 - 24 

25 and greater 

21 

Minimum Allowable Effective 

Mixing Height (feet) 

no minimum height 

4,000 

4,500 

5,500 



NEIL GOLDSCHMIDT 
GOVERNOR 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item No. F, March 13, 1987, EQC Meeting 

Background 

Request Authorization to Hold a Public Hearing to Amend National 
Standards of Performance for New Stationary Sources OAR 340-25-
505 to -553. 

The U.S. Environmental Protection Agency (EPA) has been adopting New Source 
Performance Standards (NSPS) for major sources of air pollution since 1971. 
To acquire delegation to administer these standards, the Commission adopted 
Oregon Administrative Rules (OAR) 340-25-505 to -705 in September 1975, and 
amended them in response to new EPA Rules in each of the last 6 years. The 
Department has received delegation from EPA for those NSPS requested. 

EPA has been adopting National Emission Standards for Hazardous Air Pol
lutants (NESHAPS) since 1973. To acquire delegation to administer these 
standards, the Commission adopted Oregon Administrative Rules 340-25-450 to 
-480 in 1975 and amended them twice in response to new EPA Rules. EPA has 
delegated all the adopted Hazardous Emission Standards to the Department, 
except ones adopted in 1986 which are still being reviewed. 

Problem Statement 

EPA regularly adopts and amends New Source Performance Standards (40 CFR 60 
of Federal Protection of Environment Rules) and emission standards for 
hazardous air pollutants (Part 61 of Federal Protection of Environment 
Rules). The Department of Environmental Quality (DEQ) has historically 
committed to bring its rules up to date with EPA rules on a once a year 
basis when the Department believes those rules are reasonable and 
applicable in Oregon. By generally maintaining delegation to administer 
these federal rules in Oregon, the Department believes it can provide a 
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more efficient implementation of the rules and reduce the confusion of 
industry having to deal with two agencies (DEQ and EPA). 

Four new and four amended rules published by EPA in the last year could 
require new DEQ rule adoptions. These federal rules cover the following 
source categories: 

Subpart, Section 

D, 60.44(a) 

Db, 60.40b to 60.49b 

TT, 60.466(c) 

Appendix A, Methods 
SA, SD, 6A, 6B, 20 

NESHAPS 
Subpart, Section 

F, 61.61 to 61.71 

N, 61.160 to 6l.16S 

0, 61.170 to 61.177 

P, 61.180 to 61.186 

NSPS New (N) or (A) Amended 

Rule 

A 

N 

A 

A 

Federal 
Subject of Rule Change Register Date 

Relaxes NOx standard for ll/2S/86 
Large Boilers. 

Standards of Performance for ll/2S/86 
Industrial-Commercial-
Institutional Steam Generating 
Units 

Testing made more stringent 
for Coil Coating 

Amended Test Methods 

06/24/86 

09/1~~ 

NESHAPS New (N) or (A) Amended 

Rule 

A 

N 

N 

N 

Federal 
Subject of Rule Change Register Date 

National Hazardous Emission 09/30/86 
Standard for Vinyl Chloride, 
six pages of revisions. 

National Hazardous Emission 08/04/86 
Standard for Inorganic Arsenic 
Emissions from Glass 
Manufacturing Plants. 

National Hazardous Emission 
Standard for Inorganic Arsenic 
Emissions from Primary Copper 
Smelters. 

08/04/86 

National Hazardous Emission 08/04/86 
Standard for Inorganic Arsenic 
Emissions from Arsenic Trioxide 
and Metallic Arsenic Production 
Facilities. 
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Authority for the Commission to act is given in Oregon Revised Statutes 
(ORS) 468.020 and 468.295(3) where the Commission is authorized to 
establish emission standards for sources of air contaminants. A public 
hearing notice and "Statement of Need for Rulemaking" is Attachment 1 of 
this memorandum. 

Alternatives and Evaluation 

The Department has agreed, in the Fiscal Year 1987 State and EPA Agreement, 
to bring its rules up-to-date annually with EPA's NSPS and NESHAPS rule 
changes, where appropriate and applicable. 

Alternatives are: 

1. The Commission could take NO ACTION. 

A no-action consequence would be that both the Department and EPA 
staffs would have to review certain emission sources in Oregon, 
because the DEQ's rules would not have been kept up to date with 
EPA 1 s rules. 

2. The Commission could adopt all the past year's new and amended federal 
standards (in Oregon rule form). 

This would further EPA-Department cooperation to achieve single, 
state jurisdiction and review of certain new and modified 
sources. This would also fulfill DEQ's commitment to EPA that 
DEQ would adopt federal NSPS and NESHAPS rule changes once each 
year (when reasonable and applicable) by the beginning of the 
first quarter of the federal fiscal year. 

3. The Commission could adopt only those rules applicable to sources in 
Oregon and to sources which might in the future locate in Oregon. 
This follows past practices and is acceptable to EPA. This would mean 
that none of the NESHAPS standards would be added: there are no vinyl 
chloride plants in Oregon, no plants using benzene or vinyl chloride 
which have equipment leaks, no primary copper smelters, no arsenic 
production facilities. The one glass manufacturing plant, Owens 
Illinois, in Northeast Portland, has ceased using arsenic, and has no 
intention of resuming its use. 

The Department prefers Alternative 3 because it keeps the unneeded federal 
rules out of Oregon's rules, keeping the Oregon rules as brief as 
practical. 

Rule Development Process 

The Department has assembled a complete list of amendments to the federal 
standards, and the Federal Registers describing those rule changes, and has 
made appropriate changes in wording to fit these rules into the OAR format 
(see Attachment 2 for the proposed rule language). 
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PROPOSED RULE CHANGES AND ADDITIONS 

Standards of Performance for New Stationary Sources (NSPS) 

Fossil-Fuel-Fired Steam Generators, Subpart D of Title 40 Code of Federal 
Regulations, parts 60.44(a)(l) and (2) (40 CFR 60.44) was amended by Volume 
Sl, Federal Register page 42796 (S1FR42796) on November 2S, 1986 to relax 
the NOx standard to equal the newly promulgated standard in Subpart Db. 
This change is proposed for OAR 340-2S-SS0(3). 

Industrial-Commercial-Institutional Steam Generating Units, Subpart Db, 
40CFR 60.40b to 60.49b was added by S1FR42768 on November 2S, 1986. Large 
boilers, with capacity of more than 100 million Btu/hour, have their 
particulate and NOx limits set by this standard. SOx limits will be added 
later. New or modified large boilers in the state will come under this 
rule, proposed for addition as 340-2S-SS3. There are about 20 boilers in 
Oregon of this size presently, which would be affected if they are 
modified. However, the larger boilers of the utility size, greater than 
2SO million Btu/hour, come under existing rules 340-2S-SSO and -610 
(federal subparts D and Da). 

The test requirenents for Subpart TT, Metal Coil Surface Coating, were made 
more stringent by requiring three, rather than one, test run of 60 minutes 
each. This change was made by S1FR22938 on June 24, 1986 to 40 CFR 
60.466(c). However, no change is necessary to the summary rule 340-2S-
670, and the change of effective dates in 340-2S-S3S will cover this 
change. 

Quality assurance and quality control procedures were added to test Methods 
SA, SD, 6A, 6B, and 20 of Appendix A, by Sl FR 324S4 on September 12, 1986. 
However, merely changing the effective date in 340-2S-S3S will incorporate 
these test method changes into Oregon Administrative Rules, 

Summation 

1. EPA adopted the first New Stationary Source Performance Standards 
(NSPS) in 1971 and the first National Emission Standard for Hazardous 
Air Pollutants in 1973. 

2. To acquire delegation to administer the above federal rules in Oregon, 
the Commission adopted equivalent administrative rules in 197S and 
subsequently received delegation. 

3. The Commission has adopted many subsequent amendments to the NSPS and 
NESHAPS rules to bring them up to date with EPA rules. 

4. Historically, the Department has committed to bring its rules up to 
date with EPA rules on a once a year basis for those rules which the 
Department believes are reasonable and applicable in Oregon. 
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5. The proposed rule changes (Attachment 2) would bring the State rules 
up to date with the current federal rules. The 3 additions and 1 
change to the NESHAPS rules are not recommended for adoption because 
these sources are not found in Oregon, nor are they expected to locate 
here. 

6. The sources affected by this proposed action are the following: 

a. Large Boilers. 
b. Coil coating test procedures. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission authorize a 
public hearing to take testimony on the proposed attached amendments to OAR 
340-25-505 to 340-25-553, rules on National Standards of Performance for 
New Stationary Sources. 

Fred Hansen 

Attachments 1. Notice of Public Hearing with Attached Statement of Need 
for Rulemaking 

2. Proposed Rules 340-25-505 to 340-25-553 

P.B. Bosserman:a 
AA5348 
(503) 229-627 8 
February 3, 1987 





Attachment 1 

, 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/16/84 

New Federal Air Quality Rules To Be Made Into State Standards 

Date Prepared: 
Hearing Date: 
Comments Due: 

February 3, 1987 
May 1, 1987 
May 4, 1987 

Industry which may build new, reconstruct, or modify air pollution 
sources in the categories listed below. 

The Department of Environmental Quality (DEQ) is proposing to amend 
OAR 340-25-505 to 340-25-553 to add one and modify three standards 
already in force under the federal Environmental Protection Agency 
(EPA): 

Item 

1. 

2. 

3. 

4. 

40 CFR Subpart 

D, 60.44(a) 

Db, 60.40b to 60.49b 

TT, 60.466(c) 

Apendix A, 5 test Methods 

Industry Affected 

Relax NOx standard for large 
boilers. 

Industrial-Commercial
Institutional Steam Generating 
Units. 

Test procedures for coil 
coaters changed. 

Test Methods revised for 
source being tested. 

The Department proposes to adopt these federal rules and to 
request EPA to delegate jurisdiction over those sources in Oregon to 
DEQ. This has been done previously with 37 other sources. This is 
considered a routine rulemaking action, since the sources must abide 
by an identical federal rule, already in force. 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland (811 S.W. Sixth Avenue) or the 
regional office nearest you. For further information contact 
Peter Bosserman at (503) 229-6278. 

A public hearing will be held before a hearings officer at: 

11 :00 a.m. 
Friday, May 1, 1987 
Room 7B, 7th Floor, Executive Building 
811 S.W. 6th, Portland, OR 97204 

FOR FURTHER INFORMA T/ON: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



WHAT IS THE 
NEXT STEP: 

AA5349 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
811 S.W. 6th, Portland, OR 97204, but must be received by no later 
than May 4, 1987. 

After public hearing, the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the u. S. Environmental Protection 
Agency for delegation. The Commission's deliberation should come on 
July 10, 1987 as part of the agenda of a regularly scheduled 
Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 



RULEMAKING STATEMENTS 

for 
New Federal Rules to be 

Made Into State Standards 

Pursuant to ORS 183.33S, these statanents provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal amends Oregon Administrative Rules 340-2S-SOS to 340-2S-SS3. 
It is proposed under authority of Oregon Revised Statutes 468.020(1) and 
468.29S(3) where the Environmental Quality Commission is authorized to 
establish different rules for different sources of air pollution. 

Need for the Rule 

The proposed changes bring the Oregon rules up-to-date with changes and 
additions to the federal "Standards of Performance for New Stationary 
Source", 40 CFR 60. As Oregon rules are kept up-to-date with the federal 
rules, then the federal Environmental Protection Agency (EPA) delegates 
jurisdiction for their rules to the Department, allowing Oregon industry 
and commerce to be regulated by only one environmental agency. 

Principal Documents Relied Upon 

1. Title 40 Code of Federal Regulations, as amended in recent Federal 
Registers. 

40 CFR Subpart 

D, 60.44(a) 

Db, 60.40b to 60.49b 

TT, 60.466(c) 

Appendix A, Methods 
SA, SD, 6A, 6B, 20 

New (N) 
or (A) 
Amended 

Rule 

A 

N 

A 

A 

Subject of Rule Change Register Date 

Relaxes NOx Standard 
for Large Boilers 

ll/2S/86 

Standards of Performance ll/2S/86 
for Industrial-Commercial
Institutional Steam Generating 
Units 

Testing made more stringent 
for Coil Coating 

Test Methods Revised 

06/24/86 

09/12/86 



FISCAL AND ECONOMIC IMPACT STATEMENT: 

These federal rules are already promulgated by EPA. Adoption by and 
delegation to DEQ simplifies environmental administration generally at less 
cost. 

Small businesses will incur less cost and processing time if these rules 
are administered by only one agency. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule changes appear to affect land use and appear to be 
consistent with the Statewide Planning Goals. 

With regard to Goal 6 (air, water, and land resources quality), the rules 
are designed to enhance and preserve air quality in the affected area and 
are considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to conflict with other goals. 

Public comment on any land use issue involved is welcome and may be 
submitted in the same fashions as are indicated for testimony in this 
notice. 

It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with Statewide Planning Goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflict brought 
to our attention by local, state, or federal authorities. 

AA5350 



Statement of Purpose 

Standards of Performance for 
New Stationary Sources 

Attachment 2 

340-25-505 The U.S. Environmental Protection Agency has adopted in 

Title 40, Code of Federal Regulations, Part 60, Standard of Performance for 
certain new stationary sources. It is the intent of this rule to specify 
requirements and procedures necessary for the Department to implement and 
enforce the aforementioned Federal Regulation. 

Definitions 

340-25-510 (1) 
Federal Regulations, 
appropriate regional 

"Administrator" herein and in Title 40, Code of 
Part 60, means the Director of the Department or 
authority. 

(2) "Federal Regulation" means Title 40, Code of Federal Regulations, 
Part 60, as promulgated prior to [May 21, 1986.] January 15, 1987. 

(3) "CFR" means Code of Federal Regulations. 

(4) "Regional authority" means a regional air quality control 
authority established under provisions of ORS 468.505. 

Statement of Policy 

340-25-515 It is hereby declared the policy of the Department to 
consider the performance standards for new stationary sources contained 
herein to be minimum standards; and, as technology advances, conditions 
warrant, and Department or regional authority rules require or permit, more 
stringent standards shall be applied. 

Delegation 

340-25-520 The Commission may, when any regional authority requests 
and provides evidence demonstrating its capability to carry out the 
provisions of these rules, authorize and confer jurisdiction upon such 
regional authority to perform all or any of such provisions within its 
boundary until such authority and jurisdiction shall be withdrawn for cause 
by the Commission, 

Applicability 

340-25-525 This rule shall be applicable to stationary sources 
identified in rules 340-25-550 through 340-25-715 for which 
construction, reconstruction, or modification has been commenced, as 
defined in Title 40, Code of Federal Regulations, 40 CFR 60. 

- 1 -



General Provisions 

340-25-530 Title 40. CFR, Part 60, Subpart A as promulgated prior to 
[May 21, 1986] January 15, 1987 is by this reference adopted and 
incorporated herein. Subpart A includes paragraphs 60.1 to 60.18 which 
address, among other things, definitions, performance tests, monitoring 
requirements, and modifications. 

Performance Standards 

Federal Regulations Adopted by Reference 

340-25-535 Title 40. CFR, Parts 60.40 through 60.154, and 
60,250 through 60.648, and 60.680 through 60.685 as established as final 
rules prior to [May 21, 1986] January 15, 1987, is by this reference 
adopted and incorporated herein, with the exception of the December 27, 
1985 federal register revision to 40 CFR 60.ll(b). As of [May 21, 
1986] January 15, 1987, the Federal Regulations adopted by reference set 
the emission standards for the new stationary source categories set out in 
rules 340~25-550 through 340-25-715 (these are summarized for easy 
screening, but testing conditions, the actual standards, and other details 
will be found in the Code of Federal Regulations). 

Standards of Performance for Fossil Fuel-Fired Steam Generators 

340-25-550 The pertinent federal rules are 40 CFR 60.40 to 60.46, 
also known as Subpart D. The following emission standards, summarizing the 
federal standards set forth in Subpart D, apply to each fossil fuel-fired 
and to each combination wood-residue fossil-fuel fired steam generating 
unit or more than 73 megawatts (250 million BTU/hr) heat input: 

(1) Standards for Particulate Matter. No owner or operator subject 
to the provision of this rule shall cause to be discharged into the 
atmosphere from sny affected facility any gases which: 

(a) Contain particulate matter in excess of 43 nanograms per joule 
heat input (0.10 lb. per million BTU) derived from fossil fuel or fossil 
fuel and wood residue. 

(B) Exhibit greater than 20 percent opacity except for one six-minute 
period per hour of not more than 27 percent opacity. 

(2) Standards for Sulfur Dioxide. No owner or operator subject to 
the provisions of this rule shall cause to be discharged into the 
atmosphere from any affected facility any gases which contain sulfur 
dioxide in excess of: 

(a) 340 nanograms per joule heat input (0.80 lb. per million BTU) 
derived from liquid fossil fuel or liquid fossil fuel and wood residue. 

(b) 520 nanograms per joule heat input (1.2 lb. per million BTU) 
derived from solid fossil fuel or solid fossil fuel and wood residue. 
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(c) When different fossil fuels are burned simultaneously in any 
combination, the applicable standard shall be determined by proration using 
the following formula: 

where: 

S02 = y(340) + z(520) 
y + z 

(A) y is the percentage of total heat input derived from liquid fossil 
fuel; and 

(B) z is the percentage of total heat input derived from solid fosil 
fuel; and 

(C) S02 is the prorated standard for sulfur diozxide when burning 
different fuels simultaneously, in nanograms per joule heat input derived 
from all fossil fuels and wood residue fired. 

(d) Compliance shall be based on the total heat input from all fossil 
burned, including gaseous fuels. 

(3) Standards for Nitrogen Oxides. No owner or operator subject to 
the provisions of this rule shall cause to be discharged into the 
atmosphere from any affected facility any gases which contain nitrogen 
oxides, expressed as N02 in excess of: 

(a) 86 nanograms per joule heat input (0.20 lb, per million BTU) 
derived from gaseous fossil fuel [or gaseous fossil fuel and wood residue]. 

(b) 129 [130] nanograms per joule heat input (0,30 lb. per million 
BTUI) derived from solid fossil fuel, [or] liquid fossil fuel and wood 
residue, or gaseous fossil fuel and wood residue, 

(c) 300 nanograms per joule heat input (0,70 lb, per million BTU) 
derived from solid fossil fuel or solid fossil fuel and wood residue 
(except lignite or a solid fossil fuel containing 25 percent, by weight, or 
more of coal refuse). 

(D) When different fossil fuels are burned simultaneously in any 
combination the applicable standarad shall be determined by proration using 
the following formula; 

where: 

PNOx = w(260) + x(86) + y(l30) = z(300) 
w+x+y+z 

(A) PNOx is the prorated standard for nitrogen oxides when burning 
different fuels simultaneously, in nanograms per joule heat input derived 
from all fossil fuels and wood residue fired; and 

(B) w is the percentage of total heat input derived from lignite; and 
(C) x is the percentage of total heat input derived from gaseous 

fossil fuel; and 
(D) y is the percentage of total heat input derived from liquid fossil 

fuel; and 
(E) z is the percentage of total heat input derived from solid fossil 

fuel (except lignite), 
(e) When fossil fuel containing at least 25 percent, by weight, of 

coal refuse is burned in combination with gaseous, liquid, or other solid 
fossil fuel or wood residue, section (3) of this rule does not apply. 
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(f) This rule does not apply to Electric Utility Steam Generating 
Units for which construction is commenced after September 18, 1978. These 
units must comply with more stringent rule 340-25-610. 

Standards of Performance for Industrial-Commercial-Institutional Steam 
Generating Units 

340-25-553 The pertinent federal rules are 40 CFR 60.40b to 60.49b, 
also known as Subpart Db. The following emission standards, summarizing 
the federal standards set forth in Subpart Db, apply to each steam 
generating unit of more than 29 MW (100 million BTU/hr) heat input 
capacity, which commenced construction, modification, or reconstruction 
after June 19, 1984: 

(1) Standards for Particulate Matter. No owner or operator subject 
to the provisions of this rule shall cause to be discharged into the 
atmosphere from any affected facility any gases which: 

(a) Contain particulate matter in excess of 22 to 86 nanograms per 
joule (0.05 to 0.20 lb/million BTU) heat input from firing the fuels as 
specified in 40 CFR 60.43b. 

(b) Exhibit opacity greater than 20 percent (6-minute average), 
except for one 6-minute period per hour of not more than 27 percent 
opacity. 

(2) Standards for Nitrogen Oxides. No owner or operator subject to 
the provisions of this rule shall cause to be discharged into the 
atmosphere from any affected facility any gases which contain nitrogen 
oxides in excess of 43 to 340 nanograms per joule (0.10 to 0.80 lb/million 
BTU) heat input, as specified in the table in 40 CFR 60.44b(a). 

AS3200.B 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVl':fiNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Camnission 

Director 

Agenda Item G , March 13, 1987, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Changes in Air Contaminant Discharge Permit Fees 
and Other Requirements and to Amend the State Implementation 
Plan 

The Air Contaminant Discharge Permit fee revenues are used to support a 
portion of the permit program. As required by ORS 468.065(2), the fees are 
set in accordance with the cost to the Department of reviewing and 
investigating the application, issuing or denying the requested permit, and 
determining compliance or non-compliance with the permit. The Department 
is proposing to increase permit revenues to partially offset increasing 
costs occurring between 1983-1989. Fees would be increased an aver age of 
13.8%. It is proposed to effect this increase by collecting the 
Application Processing Fee for all regular and minimal source permits upon 
permit renewal. Currently the Application Processing Fee is levied only at 
the initial application for a permit or upon major modification of the 
source. It is also proposed to increase the Application Processing Fees 
and the Canpliance Determination Fees for the boiler classifications to 
reflect more closely time expended by the Deparbnent on this class of 
sources. 

In addition, it is proposed to exempt the small sources in eleven source 
classes £ran the permit program and add two additional source classes to 
the permit program. The following is a list of source classes that are 
proposed for exemption or addition: 

Source Classes Proposed for Exemption 

Smoke houses with 5 or more employees. - 4 sources affected. 
Coffee roasting less than 30 t/y roasted product. - no known source 

affected. 
Sawmills less than 25,000 bd ft/shift finished product, - 30 sources 

affected. 
Hardwood mills. - 8 sources affected. 
Shake and shingle mills. - 29 sources affected. 
Mill work less than 25,000 bd ft/shift input. - 32 sources affected. 
Veneer manufacturing only. - 21 sources affected. 
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Furniture and fixtures less than 25,000 bd ft/shift input. - 3 sources 
affected. 

Blending and compounding of lubricating oils and grease. - one source 
affected. 

Nonferrous metals less than 100 t/y metal charged. - 4 sources affected. 
Electroplating, polishing and anodizing with 5 or more employees. - 14 

sources affected. 

Source Classes Proposed for Addition 

Sources subject to National Emission Standards for Hazardous Air Pollutants 
(NESHAPS) regulations excluding demolition and renovation. - 7 sources 
affected. 

Sources of Toxic Air Pollutants. - sources emitting air contaminants that 
could have adverse heal th affects at relatively low levels as determined 
by the Department. 

The Department considers those source classes proposed for exemption to 
have negligible air quality impact, and that permit activities for these 
sources are not cost effective. These are generally small, well-controlled 
sources which have maintained compliance and have not been the source of 
public complaint. Provisions are contained in the permit program to place 
any source on permit if an air quality problem is identified by the 
Department. The two source classes proposed for inclusion in the permit 
program are currently regulated, but are not included in the permit 
program. These sources would include operations which utilize asbestos 
material, machining of metals containing beryllium and sludge processing 
which emits mercury. The Department's intent in adding a category to 
include toxic air pollutants is to ensure that sources of potentially 
harmful compounds are properly regulated and apprised of our requirsnents. 
These sources because of their unique nature are handled on a case-by-case 
basis. Requiring permits for these classes of sources would allow for more 
effective regulation of toxic air pollutant sources. 

A copy of the proposed fee schedule, Table 1, with proposed rule revisions 
consistent with the proposed budget is attached. The "Statsnent of Need 
for Rulemaking" is also attached. 

Alternatives and Evaluation 

The Air Contaminant Discharge Permit Fees are comprised of three parts: a 
non-refundable filing fee, presently $75, submitted with all applications; 
an application processing fee previously submitted only with applications 
for new or modified sources; and a compliance determination fee submitted 
either annually by holders of regular permits or once every five years by 
holders of minimal source permits. The latter two types of fees differ 
between source categories depending upon the relative time expended by the 
Department to draft and issue permits and to determine compliance with the 
permit. 
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The impact of the Department's proposed fee package is summarized as 
follows: 

Proposed Exemption of Small Sources 
Addition of Two New Source Classes 
Projected Fee Increase (Boilers) 
Levy of Application Processing Fee at Permit Renewal 
Projected Fees from New Permits 
Total increase 

($42,485) 
2,275 

32,670 
60 ,425 
10. 635 

$ 63,520 

The fee schedule has not been revised since July 1, 1983 at which time the 
Compliance Determination Fees were increased an average 7.8% and the 
Filing Fee was increased $25. 

Summation 

1. Air Quality permit program costs have risen over the past four year 
period as a result of inflation and increased compliance assurance 
activity. Increased activity in this program includes determination 
of emissions, compliance evaluation, and determination of source 
impact on air quality. 

2. The increased revenue proposed from fee increases represents a 13 .8% 
increase. 

3. The Department is proposing exemption of eleven source categories 
from the permit requiranent that have negligible air quality impact 
and adding two other classes which require regulation. 

4. The Department has proposed a fee schedule (Table 1) with associated 
rule revisions which would assess the Application Processing Fees at 
permit renewal, and increase fees for boilers. 

5. In order to consider modification of OAR 340-20-155, Table 1, OAR 340-
20-165 as proposed with amendments to the State Implementation Plan, 
EQC authorization for a public hearing is required. 

Directors Recommendation 

Based upon the summation, it is recommended that the Commission authorize a 
public hearing to obtain testimony on proposed changes to Air Contaminant 
Discharge Fees, OAR 340-20-155, Table~· 340-20-165, and the State 
Implementation Plan. 

\ 
Fred Hansen 

ttttachments 1. Proposed Amendments to OAR 340-20-155, Table 1, and OAR 
340-20-165 (1). 

2. Statements of Need for Rulemaking and Public Hearing 
Notice. 

William Fuller:d 
AD251 
229-57 49 
February 18, 1987 





Attachment I 

OREG-ON ADMINISTRATIVE RULES 
CHAPTER 340, DIVlSION :W DEPARTll!El'IT OF ENVIRONMENTAL QUALITY 

Air Contaminant Discharge Permits 

Purpose 
34G-20-140 The purpose of these rules is to prescnee the 

requirements and procedures for obtaining Air Contaminant 
Discharge Permits pursuant to ORS 468.310 to 468.330 and 
related statutes for stationary sources. 

Stat. Auth.: ORS Ch. 
l&t: DEQ 41, f. 8-31-72, of. 9-15-72; DEQ 63, f. 12·20-73, ef. 

Definitions 

H 1-74; DEQ 107, f. & cf. 1-<>-86; Renumbered from 
340-20--033. 02 

340-20-145 As used in these rules, unless otherwise 
required by context: 

(I) "Department" means Department of Environmental 
Quality. 

(2) ••commission'' rneans En'VironmentaJ Quality Commis
sion. 

(3) "Person" means the United States Government and 
agencies thereof, any :state, individual, public or private 
corporation, politicaJ subdivision, governmenta.1 agency, 
n1.unicipality, fr1dustry, c1>p3rtnership, association, fmn. trust, 
estate. er any other legal entity whatever. 

(4) "Permit" or "Air Contaminant Discharge Permit,. 
means a written permit issued by the Department or Regional 
Authority in accordance with duly adopted procedures, which 
by its conditions authorizes the permittee to construct, install, 
modify, or operate specified facilities, conduct specified 
activities, or emit, discharge, or dispose of air cont.aminants in 
~ordance wiL'l specUied ~practices, limitations, or prohibi
tions. 

(5) "Regional Authority" means Lane Regional Air 
Pollution Authority. 

Stat. Auth.: ORS Ch. 
l&t: DEQ 47, f. 8-31-72, of. 9-tS-72; DEQ 63; f. 12-20-73, ef. 

l-11-74; DEQ 107, f. & of. l-<i-76; Renumbered from 
340-~3.04 

NollccPoUcy 
346-26-150 It shall be the policy of the.Department and the 

Regional Authority to issue public notice as to the intent to 
. issue an Air Contaminant Discharge Permit allowing at lea.st 
thirry (30) days for written comment from the public, and from 
interested State and Federal agencies, prior to issuance of the 
permit. 

Stat. Auth.: ORS Ch. 
l&t: DEQ 47, f. 8-31-72, ef. 9-15-72; DEQ 63, f. 12-20-73. of. 

1-11-74; DEQ 107, f. & of. l-<i-76; Renumber«! from 
340-~3.06 

Permit Required 
340-21l-1S5 (1) No person shall construct, install, establish, 

develop or operate any air contaminant source which is 
referred to in Table I, appended hereto and incorporated 
herein by reference, without first obtaining a permit from the 
Department or Regional Authority. 

(2) No person shall modify any source covered by a permit 
under these rules such that the emissions are significantly 
increased without f"u·st applying for and obtaining a modified 
permit. 

(3) No person shall modify any source covered by a permit 
under these rules such that: 

(a) The process equipment is substantially changed or 
added to; or 

(b) The emissions are signiflcantly changed without first 
notifying the Department. 

(4) Any source may apply to the Department or Regional 
Authority for a special letter permit if operating a facility with 
no, or insignificant, air contaminant discharges. The determi· 
nation of applicability of this special permit shall be made 
solely by the Department or Regional Authority having 
Jurisdiction. If issued a speciaJ pennit, the application process· 
mg fee and/or annual compliance determination fee, provided 
by OAR 340-20-165, may be waived by the Department or 
Regional Authority. 

(S) The Department may designate any source a<; a 
"'Minimal Source'' based upon the following criteria: 

(a) Quantity and quality of emissions; 
(b) Type of operation; 
(c) Compliance wid1 Department regulations; and 
(d) Minimal impact on the air quality of the surrounding 

region. If a source is designated as a minimaJ source. the 
annual compliance determination fee, provided by rule 
340-20-165, will be cqllected in conjunction with plant site 
compliance inspections which will occur no less frequently 
than every five (5) years. 

SlnL Auth.: URS Ch. 
Hist: DEQ 47, f. 8-31-72, ef. 9-15-72; DEQ 63, f. 12·10-73, of. 

1-11·74; DEQ 107, f. & ef. 1-6-76; Renumbered from 
340-20-033.08; DEQ 125, f. & ef. 12-16-76; DEQ 20-1979, 
f. & ef. 6-29-i9: DEQ 23-1980, f. & of. 9-26.."l(); DEQ 
13-1981, f. 5-<>-31, ef. 7-1-<11; DEQ 11-1983, f. & ef. 
5-31-<13 

Multiple-Source Permit 
J.40..20-160 When a single site includes more than one air 

contaminant source, a single pennit may be issued including al) 
sources located at the site. For uniformity such applications 
shall separately identify by subsection each air contaminant 
source included from Table I. 

(1) When a single air contaminant source which is included 
in a. multiple-source permit, is subject to permit modification, 
revocation. suspension, or denial, such action by the Depart· 
ment or Regional Authority shall only affect that individual 
source without thereby affecting any other source subject to 
the permit. 

(2) When a multiple·source pennit includes air contami
nant sources subject to the jurisdiction of the Department and 
the Regional Authority, the Department may require that lt 
shall be the permit issuing agency. In such cases, the Depart
ment and the Regional Authority shall otherwise maintain and 
exercise all other aspects of their respective jurisdictions over 
the permittee. 

Stat. Auth.: ORS Ch. 

Fees 

l&t: DEQ 47, I. 8-31·72, of. l'-15-72; DEQ 63, f. 12-::0-73, of. 
1-11-74; DEQ 107, f. & ef. l-<i-76; Renumbered from 
:J40. 2t}-003. IO 

34().:!t).J65 (I) All persons required to obtain a permit shall 
be subject to a three part fee consisting of a uniform non
refundable filing fee of $75, an application processing fee, and 
an annual compliance determination fee which are determine!d 
by applying Table I. The amount equal to the filing fee, 
application processing fee, and the annual compliance 
determination fee shall be submitted as a required part of any 
application for a new permit. The amount equal to the filing fee 
and the application processing fee shall be submitted with any 
application for modification of a pennit. 1ne amount equal to 
the filing f~ec and the annual compliance determination fee shall 
be submitte with any application for a renewed permit. 

(2) The ee schedule contained in the listing of air cont.ami .. 
r.ant sourc in Table I shall be applied to determine the permit 
fees, on a Standard Industrial Oassification (SIC) plant site 
basis. . 

,application processing fee, 





TABLE 1 
AIR CONTAMINANT SOURCES AND 

ASSOCIATED FEE SCHEDULE 

(3 40-20-155) 

NOTE: Persons who operate [boilers] fuel burning eguipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fee for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application i.;ompliance Submitted with with Applica-
Classifica- Filing Processing Determina- with new Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

1. Seed cleaning located in 
special control areas. com-
mercial operations only (not 
elsewhere included) 0723 75 100 190 365 [265] 365 175 

2.[Smoke houses with 5 or 
more employees] Reserved [2013] [7 5] [100] [135] [310] [210] [175] 

3. Flour and other grain mill 
products in special control 
areas 2041 
a) 10,000 or more t/y 75 325 375 775 [450] 775 400 
b) Less than 10,000 t/y 75 250 160 485 [235] 485 325 

4. Cereal preparations in 
special control areas 2043 75 325 270 670 [345] 670 400 

5. Blended and prepared flour 
in special control areas 2045 
a) 10,000 or more t/y 75 325 270 670 [345] 670 400 
b) Less than 10,000 t/y 75 250 135 460 [210] 460 325 

6. Prepared feeds for animals and 
fowl in special control areas 2048 
a) 10,000 or more t/y 75 325 375 775 [450] 775 400 
b) Less than 10,000 t/y 75 200 295 570 [370] 570 275 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Determina- with new Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

7. Beet sugar manufacturing 2063 75 425 1860 2360 [1935] 2360 500 

8. Rendering plants 2077 
a) 10,000 or more t/y Input 75 250 460 785 [535] 785 325 
b) Less than 10,000 t/y Input 75 250 270 595 [345] 595 325 

9. Coffee roasting- 30 t/y or 2095 75 200 245 520 [320] 520 275 
more roasted product 

10. Sawmills and/or planing mills 2421 - --[a)] 25,000 or more bd.ft./shift2426 
Finished Product 75 200 375 650 [450] 650 275 

[b) Less than 25,000 bd.ft./shift] [75] [75] [270] [420] [345] [150] 

11. [Hardwood mills] Reserved [2426] [75] [75] [245] [395] [320] [150] 

12. [Shake and shingle mills] [2429] [75] [7 5] [295] [445] [370] [150] 
Reserved 

13. Mill work [with 10 employees 
or more] (Including 2431 75 150 295 520 [370 l 520 225 
structural wood members~) 
25,000 or more Bd.Ft./ 
shift input 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning eguipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source catagory. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applies-
Classifies- Filing Processing Determina- with new Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

14. Plywood manufacturing and/ 2435 
or veneer dEYin~ ~~ & 2436 
a) [Greater than] 25,000 
or more sq,ft./hr, 3/8" 
basis 75 625 755 1455 [830] 1455 700 
b) [Less than] 10,000 to 
25,000 sq.ft./hr, 
3/ 811 basis 75 450 510 1035 [585] 1035 525 
c) Less than 10,000 sg.ft./ 
hr, 3/8 11 basis 75 150 270 495 495 225 

15.[Veneer manufacturing only 2435 
(not elsewhere included)] & 2436 [75] [100] [270] [445] [345] [175] 
Reserved 

16. Wood preserving (Ex~1uding 2491 75 150 270 495 [345] 495 225 
waterborne) 

17. Particleboard manufacturing 2492 
(Including strandboard and 
wafer board) 
a) 10,000 or more sg.ft./hr., 75 625 890 1590 [965] 1590 700 

3/4" basis 
b) Less than 10,000 sq.ft./hr., 75 300 425 800 800 375 

3/ 4" basis 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning eguipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category, 
"Reserved" indicates the applicable paragraph number is reserved for the previous source catagory. 

hir Contaminant Source 

Standard 
Industrial 
Classifica- Filing 
tion Number Fee 

18. Hardboard manufacturing 2499 
(Including fiberboard) 
a) 10,000 or more sg.ft./hr, 

1/8" basis 
b) Less than 10,000 sg.ft./hr, 

1/8" basis 

19. Battery separator mfg. 

20. Furniture and fixtures 
25,000 or more bd.ft,/ 
shift input 

[a) 100 or more employees] 
[b) 10 employees or more but 
less than 100 employees] 

21. Pulp mills, paper mills, 
and paperboard mills 

(Kraft, sulfite, & neutral 
sulfite only) 

22. Building paper and building-

2499 

2511 

2611 
2621 
2631 

board mills 2661 

23. Alkalies and chlorine mfg. 2812 

24. Calcium carbide manufacturing 2819 

AA5941 

75 

75 

75 

75 

[75] 

[7 5] 

75 

75 

75 

75 

Application 
Processing 

Fee 

625 

300 

100 

150 

[200] 

[125] 

1250 

200 

350 

375 

Annual 
Compliance 
J:Tetermina

tion Fee 

730 

375 

540 

295 

[375] 

[245] 

3235 

245 

645 

645 

Fees to be 
Submitted 
with new 
Application 

1430 

750 

715 

520 

[650] 

[445] 

4560 

520 

1070 

1095 

Fees to be 
Submitted 

with 
Renewal 
Application 

[BOS] 

750 

[615] 

520 

[450] 

[320] 

[3310] 

[320] 

[720] 

[720] 

1430 

715 

4560 

520 

1070 

1095 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

700 

375 

175 

225 

[275] 

[200] 

1325 

275 

425 

450 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Air Contaminant Source 

25. Nitric acid manufacturing 

26. Ammonia manufacturing 

Standard 
Industrial 
Classifica
tion Number 

2819 

2819 

27. Industrial inorganic and or
ganic chemicals manufacturing 
(not elsewhere included) 2819 

28. Synthetic resin manufacturing [2819] 
2821 

29. Charcoal manufacturing 

30. [Herbicide] Pesticide 
manufacturing 

31. Petroleum refining 

32. Asphalt production by 
distillation 

33. Asphalt blowing plants 

34. Asphal tic concrete paving 
plants 
a) Stationary 
b) Portable 

AA5941 

2861 

2879 

2911 

2951 

2951 

2951 

Filing 
Fee 

75 

75 

75 

75 

75 

75 

75 

75 

75 

75 
75 

Application 
Processing 

Fee 

250 

250 

325 

250 

350 

625 

1250 

250 

250 

250 
250 

Annual 
Compliance 
Determina

tion Fee 

325 

375 

460 

375 

780 

3235 

3235 

375 

485 

295 
375 

Fees to be 
Submitted 
with new 
Application 

650 

700 

860 

700 

1205 

3935 

4560 

700 

810 

620 
700 

Fees to be 
Submitted 

with 
Renewal 
Application 

[400] 

[450] 

[535] 

[450] 

[855] 

[3310] 

[3310] 

[450] 

[560] 

[370] 
[450] 

650 

700 

860 

700 

1205 

3935 

4560 

700 

810 

620 
700 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

325 

325 

400 

325 

425 

700 

1325 

325 

325 

325 
325 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning eguipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Air Contaminant Source 

Standard 
Industrial 
Classifica
tion Number 

35. Asphalt felts and coating 

36. [Blending, compounding, or] 
Re-refining of lubricating 
oils and greases, and re
processing of oils and 
solvents for fuel 

37. Glass container manufacturing 

38. Cement manufacturing 

39. [Redimix] Concrete 
manufacturing, including 
readymix and CTB 

40. Lime manufacturing 

41. Gypsum products 

42. Rock crusher 
a) Stationary 
b) Portable 

43. Steel works, rolling and 
finishing mills, electro
metallurgical products 

AA5941 

2952 

2992 

3221 

3241 

3273 
3271 
3272 

3274 

3275 

3295 

3312 
3313 

Filing 
Fee 

75 

75 

75 

75 

75 

75 

75 

75 
75 

75 

Application 
Processing 

Fee 

250 

225 

250 

800 

100 

375 

200 

225 
225 

625 

Annual 
Compliance 
Determina
tion Fee 

565 

350 

460 

2370 

160 

245 

270 

295 
375 

645 

Fees to be 
Submitted 
with new 
Application 

890 

650 

785 

3245 

335 

695 

545 

595 
675 

1345 

Fees to be 
Submitted 

with 
Renewal 
Application 

[640] 

[425] 

[535] 

[2445] 

[235] 

[320] 

[345] 

[370 l 
[450] 

[720] 

890 

650 

785 

3245 

335 

695 

545 

595 
675 

1345 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

325 

300 

325 

875 

175 

450 

275 

300 
300 

700 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved indicates the applicable paragraph number is reserved for the previous source category. 

Air Contaminant Source 

.,tandard 
Industrial 
Classifica
tion Number 

44. Incinerators 4953 
a) [1000 lbs/hr and greater 

capacity] 250 or greater 
tons/day capacity 

b) [500 lbs/hr to 1000 lbs/hr 
capacity] 50 to 250 tons/ 
day capacity 

c) [40 lbs/hr to 500 lbs/hr capacity 
pathological waste only] 
2 to 50 tons/day capacity 

d) Crematoriums and pathological 
waste incineratorss not else
where classified 

e) PCB and/or off-site hazardous 
waste incinerator 

45. Gray iron and steel foundries 3321 
Malleable iron foundries 3322 
Steel investment foundries 3324 
Steel foundries (not else-
where classified) 3325 
a) 3,500 or more t/y production 
b) Less than 3,500 t/y production 

46. Primary aluminum production 3334 

AA5941 

Filing 
Fee 

75 

75 

75 

75 

75 

75 
75 

75 

Application 
Processing 

Fee 

3000 

375 

125 

125 

3000 

625 
150 

1250 

Annual 
Compliance 
Determina

tion Fee 

1615 

245 

190 

190 

1615 

565 
295 

3235 

Fees to be 
Submitted 
with new 
Application 

4690 

695 

390 

390 

4690 

1265 
520 

4560 

Fees to be 
Submitted 

with 
Renewal 
Application 

4690 

[320] 

[265] 

[265] 

4690 

[640] 
[370 l 

[3310] 

695 

390 

390 

1265 
520 

4560 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

3075 

450 

200 

200 

3075 

700 
225 

1325 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Air Contaminant Source 

Standard 
Industrial 
Classifica
tion Number 

47. Primary smelting of zirconium 
or hafnium 3339 

48. Primary smelting and refining 
of ferrous and nonferrous metals 
(not elsewhere classified) 3339 
a) 2,000 or more t/y production 
b) Less than 2,000 t/y production 

49. Secondary smelting and refining 
of nonferrous metals, 100 or 3341 
more t/yr metal charged 

50. Nonferrous metals foundries, 
100 or more t/y metal charged 

[3361] 
[3362] 
3360 

51.[Electroplating, polishing, 
anodizing with 5 or more 
employees] Reserved 

and 
[3471] 

52. Galvanizing and pipe coating~ 
exclude all other activities 3479 

53. Battery manufacturing 3691 

AA5941 

Filing 
Fee 

75 

75 
75 

75 

75 

[75] 

75 

75 

Application 
Processing 

Fee 

[6250] 1250 

625 
125 

300 

150 

[125] 

125 

150 

Annual 
Compliance 
Determina
tion Fee 

3235 

1400 
540 

375 

325 

[245] 

245 

325 

Fees to be 
Submitted 
with new 
Application 

Fees to be 
Submitted 

with 
Renewal 
Application 

(9560] 4560 [3310] 4560 

2100 
740 

750 

550 

[445] 

445 

550 

[1475] 
[615] 

[450] 

[400] 

[320] 

[320] 

(400] 

2100 
740 

750 

550 

445 

550 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

[6325] 1325 

700 
200 

375 

225 

[200] 

200 

225 



TABLE 1 Continued (340-20·155) 

NOTE: Persons who operate [boilers] fuel burning eguipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved indicates the applicable paragraph number is reserved for the previous source category. 

Air Contaminant Source 

Standard 
Industrial 
Classif ica
tion Number 

54. Grain elevators--intermediate 
storage only, located in special 
control areas 4221 
a) 20,000 or more t/y grain 
processed 
b) Less than 20,000 t/y grain 
processed 

55. Electric power generation 4911* 
A) Wood or Coal Fired - [Greater 

than] 25MW or greater 
B) Wood or Coal Fired - Less 

than 25 MW 
C) Oil Fired - 25 MW or greater 

56. Gas production and/or mfg. 4925 

57. Grain elevators--terminal elevators 
primarily engaged in buying and/or 
marketing grain--in special control 
areas 5153 
a) 20,000 or more t/y grain 
processed 
b) Less than 20,000 t/y grain 
processed 

AA5941 

Filing 
Fee 

75 

75 

75 

75 

75 

75 

75 

75 

Application 
Processing 

Fee 

225 

125 

5000 

3000 

450 

475 

625 

175 

Annual 
Compliance 
Determina
tion Fee 

510 

245 

3235 

1615 

780 

375 

645 

245 

Fees to be 
Submitted 
with new 
Application 

810 

445 

8310 

4690 

1305 

925 

1345 

495 

Fees to be 
Submitted 

with 
Renewal 
Application 

[525] 810 

[320] 445 

[3310] 8310 

[1690] 4690 

[855] 1305 

[450] 925 

[720] 1345 

[320] 495 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

300 

200 

5075 

3075 

525 

550 

700 

250 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Determina- with new Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

58. Fuel Burning equipment 4961** (Fees will be based on the total aggregate heat input of all [boilers] 
fuel burning equipment at the site) 

within the boundaries of the 
Portland, Eugene-Springfield 
and Medford-Ashland Air Quality 
Maintenance Areas and the Salem 
Urban Growth Area*** 
a) Residual or distillate oil fired 75 
250 million or more btu/hr (heat input) 
b) Residual or distillate oil fired, 75 
10 [or more but less than] to 250 
million Btu/hr (heat input)~ 
c) Reserved 

59. Fuel burning equipment within the 4961** 
boundaries of the Portland, Eugene
Springfield and Medford-Ashland Air Quality 
Maintenance Areas and the Salem Urban 
Growth Area*** 
a) Wood or coal fired, 35 million or 75 

more Btu/hr (heat input) 
b) Wood or coal fired, less than 35 75 

million Btu/hr (heat input) 

60. Fuel burning equipment outside 4961** 
the boundaries of the Portland, 
Eugene-Springfield and Medford
Ashland Air Quality Maintenance 
Areas and the Salem Urban Growth 
Area. 

AA5941 

[200] 400 

[125] 250 

[200] 400 

[50] 100 

[245] 490 

[135] 270 

[245] 490 

[135] 270 

[520] 965 

[335] 595 

[520] 965 

[260] 445 

[320] 965 

[210] 595 

[320] 965 

[210] 445 

(Fees will be based on the total aggregate 

[275] 475 

[200] 325 

[275] 475 

[125] 175 

heat input of all [boilers] fuel burning equipment at the site.) 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning eguipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source category. 

Air Contaminant Source 

Standard 
Industrial 
Classif ica
tion Number 

Filing 
Fee 

All [wood, coal and] oil fired [greater 75 
than 30 x 106] 30 million or more 
Btu/hr (heat input), and all wood 
and coal fired 10 million or more 
Btu/hr (heat input) 

61. New sources not listed herein 
which would emit 10 or more tons 
per year of any air contaminants 
including but not limited to particulates, 
SOx, or [NOxor hydrocarbons] Volatile 
Organic Compounds (VOC), if the 
source were to operate uncontrolled. 
a) Low cost 75 
b) Medium cost 75 
c) High cost 75 

62. New sources not listed herein 
which would emit significant 
malodorous emissionss as determined 
by Departmental or Regional Authority 
review of sources which are known to have 
similar air contaminant emissions. 
a) Low cost 
b) Medium cost 
cl High cost 

AA5941 

75 
75 
75 

Application 
Processing 

Fee 

[125] 250 

**** 
**** 
**** 

**** 
**** 
**** 

Annual 
Compliance 
Determina

tion Fee 

[135] 270 

150 
350 

2000 

150 
350 

2000 

Fees to be 
Submitted 
with new 
Application 

[335] 595 

**** 
**** 
**** 

**** 
**** 
**** 

Fees to be 
Submitted 

with 
Renewal 
Application 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

[210] 595 

[225] **** 
[425] **** 

[2075] **** 

[225] **** 
[425] **** 

[2075] **** 

[200] 325 

**** 
**** 
**** 

**** 
**** 
**** 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source catelog. 

Air Contaminant Source 

Standard 
Industrial 
Classifica
tion Number 

63. Existing sources not listed herein 
for which an air quality problem is 
identified by the Department or 
Regional Authority. 
a) Low cost 
b) Medium cost 
c) High cost 

64. Bulk Gasoline Plants 5100 ***** 
regulated by OAR 340-22-120 

65. Bulk Gasoline Terminals 

66. Liquid Storage Tanks, 
39,000 gallons or more 
capacity, regulated by 
OAR 340-22-160 (Not 
elsewhere included) 

5171 ***** 

4200 ***** 

67. Can Coating 3411***** 
a) 50,000 or more units/mo. 
b) Less than 50,000 units/mo. 

Filing 
Fee 

75 
75 
75 

75 

75 

75 

75 
75 

68. Paper Coating 2641 or 3861***** 75 

69. Coating Flat Wood 2400***** 75 
regulated by OAR 340-22-200 

AA5941 

Application 
Processing 

Fee 

**** 
**** 
**** 

55 

1000 

SO/tank 

1500 
100 

1500 

500 

Annual 
Compliance 
Determina

tion Fee 

150 
350 

2000 

160 

540 

110/tank 

970 
215 

970 

325 

Fees to be 
Submitted 
with new 
Application 

**** 
**** 
**** 

290 

1615 

2545 
390 

2545 

900 

Fees to be 
Submitted 

with 
Renewal 
Application 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

[225] **** 
[425] **** 

[207 S] tt;; 

**** 
**** 
**** 

[235] 290 130 

[615] 1615 1075 

[1045] 2545 
[290] 390 

[1045] 2545 

[400] 900 

1575 
175 

1575 

575 



TABLE 1 Continued (340-20-lSS) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items S8, S9', or 60 in 
addition to fees for other applicable category. 
"Reserved" indicates the applicable paragraph number is reserved for the previous source class. 

Standard Annual Fees to be 
Industrial Application Compliance Submitted 
Classifica- Filing Processing Determina- with new 

Air Contaminant Source tion Number Fee Fee tion Fee Application 

70. Surface Coating, 2SOO, 3300, 3400, 3SOO, 3600, 3700, 3800, 3900***** 
Manufacturing 
a) 10-40 tons VOC/yr 
b) 40-100 tons VOC/yr 
c) over 100 tons VOC/yr 

71. Flexographic or Roto- 27Sl, 27S4***** 
graveure Printing over 
60 tons VOC/yr per plant 

72. [New sources of voe not [*****] 
listed herein which have 
the capacity or are 
allowed to emit 10 or 
more tons per year voe] 
Reserved 

[a) Low co st] 
[b) Medium cost] 
[c) High cost] 

73. Sources subject to 
NESHAPS rules (except 
demoliton and renovation) 

AA5941 

7S 
7S 
7S 

7S 

[7S] 
[7S] 
[7S] 

7S 

2S 
100 
soo 

SO/press 

[****] 
[****] 
[****] 

100 

90 
21S 
430 

160/press 

[lSO] 
[3SO] 

[2000] 

lSO 

190 
390 

lOOS 

[****] 
[****] 
[****] 

32S 

Fees to be 
Submitted 

with 
Renewal 
Application 

[16S] 
[290] 
[SOS] 

[22S] 
[42S] 

[207 S] 

32S 

190 
390 
lOOS 

Fees to be 
Submitted 
with Applica-
tion to 
Modify Permit 

100 
17S 
S7S 

[****] 
[****] 
[****] 

17S 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate [boilers] fuel burning equipment shall include fees as indicated in Items 58, 59, or 60 in 
addition to fees for other applicable category. 
"Reserved"indicates the paragraph number is reserved for the previous source class. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classif ica- Filing Processing Determina- with new Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

74. Sources of toxic air 
Eollutants (not elsewhere 
classified) 75 250 300 625 625 325 

*Excluding hydro-electric and nuclear generating projects, and limited to utilities. 
**Including fuel burning equipment generating steam for process or for sale but excluding power generation (SIC 4911). 

***Maps of these areas are attached. Legal descriptions are on file in the Department. 
****Sources required to obtain a permit under items 61, 62, and 63 [72] will be subject to the following fee 

schedule to be applied by the Department based upon the anticipated cost of processing. 

***** 

Estimated Permit Cost 

Low cost 
Medium cost 
High cost 

Application Processing Fee 

$100 .oo 
$250 .oo -

$1500 .oo -

$250.00 
$1500 .oo 
$3000 .00 

As nearly as possible, applicable fees shall be consistent with sources of similar 
complexity as listed in Table 1. 

Permit for sources in categories 64 through [72] 71 are required only if the source is located in the Portland AQMA, 
Medford-Ashland AQMA or Salem SATS. ~ 

AA5941 



RULEMAKING STATEMENTS 

fM 
Proposed Changes in 

Air Contaminent Discharge Permit Fees 
and Other Requirements 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal amends OAR 340-20-155, Table 1, and OAR 340-20-165. It is 
proposed under authority of ORS Chapter 468, including Sections 065, 310. 

Need for the Rule 

Additional funds are needed to cover costs of administering the Air 
Contaminant Discharge Permit Program included in the Department's 1987-89 
budget and to revise the source classes requiring permits. 

Principal Documents Relied Upon 

1. OAR 340-20-155, Table 1, and 340-20-165 

2. Proposed DEQ budget for the 1987-89 biennium. 

FISCAL AND ECONOMIC IMPACT STATEMENT: 

The proposal would be very beneficial to small businesses and industries in 
those categories that would become exempt from Air Contaminant Discharge 
Permits. The effect on all other source classes would be an increase in 
permit fees. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

AD250 



Reguest for Authorization to Conduct a Public Hearing on Proposed 
Changes in Air Contaminant Discharge Permit Fees and Other 
Requirements and to Amend the State Implementation Plan 

Director's Statement 

The Department is proposing an increase in Air Contaminant Discharge Permit 
Fees to meet the statutory requiranent that permit fees cover a substantial 
part of the cost of reviewing and issuing permits and assuring compliance 
with permit conditions. The proposed increases are consistent with the 
Governor's proposed budget for the 1987-89 biennium. 

The Department is proposing to apply the application processing Fee to 
permit renewals and to increase the fees for the boiler classifications. 
These fee increases would bring the fees for permit renewals and for 
boilers more in line with Department costs. 

The Department is also proposing changes to the Air Quality permit program 
by exempting, from the Air Quality Permit Program, some industrial sources 
that have little impact on Air Quality and adding two other source classes 
to the permit program. 

Significant Issues 

Air Contaminant Discharge Permit Fees would be increased 



Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON ... 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

SPECIAL 
CONDITIONS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/16/84 

Preposed Increases in Air Contaminant Discharge Permit Fees 
NOTICE OF PUBLIC HEARING 

Date Prepared: 
Hearing Date: 
Comments Due: 

February 27, 1987 
May 1, 1987 
May 4, 1987 

Industrial and Commercial facilities in Oregon who are required to 
obtain Air Contaminant Discharge Permits or emit Hazardous or Toxic 
Air Pollutants. 

The Department of Environmental Quality is proposing to amend OAR 
340-20-155, Table 1 and 340-20-165 to increase permit fees for 
boilers, collect Application Processing Fees for all permits at permit 
renewal and to delete small sources in eleven catagories that have 
negligible air quality impact and add two additional categories to 
the permit program. A hearing will be held in the 4th floor 
conference room at 811 S.W. Sixth Avenue, Portland, Oregon on May 1, 
1987 at 1:00 p.m. 

Fees will be increased an average of 13.8%. This increase would be 
effected by levying Application Processing Fees at permit renewal and 
increasing both Application Processing Fees and Compliance 
Determination Fees for boilers. Small source in eleven categories 
that have maintained compliance and that have little effect on air 
quality would become exempt from the permit requirements. Two 
additional categories would be added to the permit program. The first 
would include operations which utilize asbestos material, machining of 
metals containing beryllium and sludge processing which emits mercury. 
The other category would include toxic air pollutants which are 
potentially harmful to health. 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland (522 S.W. Fifth Avenue) or the 
regional office nearest you. For further information contact 
Mary W. Heath at 229-5509. 

A public hearing will be held before a hearings officer at: 

FOR FURTHER JNFORMA TION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call ·1-800-452-4011. 



WHAT IS THE 
NEXT STEP; 

AD251.A 

1:00 p.m. 
Friday, May 1, 1987 
Executive Building, 4th Floor Conference Room 
811 S.W. Sixth Avenue, Portland, OR 97204 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
811 S.W. Sixth Avenue, Portland, OR 97204, but must be received by no 
later than 5:00 p.m. May 4, 1987. 

After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the u. S. Environmental Protection 
Agency as part of the State Clean Air Act Implementat~on Plan. The 
Commission's deliberation should come May 29, 1987 as part of the 
agenda of a regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item H , March 13 , 1987, EQC Meeting 

Request For Authorization To Hold a Public Hearing On The 
Construction Grants Management System And Priority List 
For FY88. 

Background 

The federal Clean Water Act requires each state to establish criteria for 
development and management of a sewerage works construction grant project 
priority list. By administrative rule, the Environmental Quality 
Commission has established the required priority criteria and management 
system (OAR Chapter 340, Division 53). 

The priority list for FY 88 (October 1, 1987 through September 30, 1988) 
must be approved by EPA prior to the start of the federal fiscal year on 
October 1, 1987. To meet this schedule, comply with applicable federal 
rules, and be consistent with the current agreement between DEQ and EPA, 
the following must be accomplished: 

March 17, 1987 -- Issue 
list. 
prior 

Notice of public hearing on priority 
(Federal rules require notice 45 days 

to the hearing.) 

April 10, 1986 -- Distribute draft priority list. (Federal rules 
require distribution of materials 30 days 
before the hearing.) 

May 13, 1987 

May 15, 1987 

July 10' 1987 

Hold public hearing. 

Close hearing record. 

EQC adoption of priority list, Submit adopted 
list to EPA for review and approval prior to 
October 1 , 1 987. 

The purpose of this agenda item is to request authorization for hearing on 
the FY88 priority list. It is also proposed to simultaneously consider 
any amendments to the administrative rules that may be necessary to comply 
with new federal grant program requirements. 



EQC Agenda Item H 
March 13, 1987 
Page 2 

Discussion of Current Priority List/Management System Concerns 
and Issues 

Following are several concerns and issues that should be considered during 
the priority list adoption process. 

A. Water Quality Act of 1987 

After a long struggle, the Federal Water Pollution Control Act as 
amended (commonly referred to as the Clean Water Act) was re
authorized. The Act, now known as the Water Quality Act of 1987, was 
initially passed by Congress in October 1986, and vetoed by President 
Reagan in November 1986. Identical legislation was re-introduced in 
Congress in January 1987, again passed and vetoed, and finally adopted 
by Congressional override of the veto on February 5, 1987. 

Passage of the new Water Quality Act removes uncertainties regarding 
funding. However, the Act contains provisions which will have a 
significant impact on financing the construction of wastewater 
treatment facilities in Oregon. 

Nationally, $18 billion is authorized for financing of facilities for 
federal fiscal years 1986-1994. Federal financing is then terminated. 
The new legislation contains provisions for federal capitalization 
grants to states for establishing state revolving fund programs. 
Federal funding for construction grants will only be allowed through 
1990. Federal funds provided during fiscal years 1991-1994 must be 
for capitalization grants to state revolving funds. In effect, 
construction grants can be made available through 1990 for financing 
needed wastewater treatment facilities in Oregon; after 1990 loans 
will be the only financing mechanism available. 

B. Availability of funds 

For the years 1981-85. Oregon received $27.6 million each year from a 
national appropriation of $2.4 billion per year. In FY86 the 
allotment to Oregon was reduced to $20.7 million. The reduced amount, 
allotted by Congressional Continuing Resolutions, was a result of 
delays in passage of new legislation. 

From FY81-86 the allotment formula used for determining Oregon's share 
of national appropriations was 1.1515 percent. The allotment formula 
contained in the new Act is 1.1425 percent. The allotment formula is 
based on national sewerage needs surveys and demographics. 

At this time, Oregon has approximately $20.6 million available for 
grants in this present fiscal year (FY87). This includes carryover 
FY86 funds, reallocated funds from prior years, and current FY87 
allotment of $11.2 million. Due to the recent reauthorization, Oregon 
may receive additional FY87 funds amounting to approximately $13.3 
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million. Overall, Oregon could expect about $34 .1 million in federal 
construction grants funds for commitment to projects in FY87, if the 
total funds are allotted. 

Funding for future years will depend on annual appropriations and the 
allotment formula. If the entire authorized $18 billion is actually 
appropriated and if the current allotment formula (1.1425 percent) is 
sustained, Oregon can expect to receive approximately $150.2 million 
in FY88-94 for construction grants and for capitalization grants to a 
state revolving fund, 

C. State Revolving Fund (SRF) 

As previously noted, the 
capitalization grants to 
revolving fund programs, 
the Act are as follows: 

new Water Quality Act allows for 
states for the purpose of establishing 

Some of the more important requirements of 

1. Oregon must enter into an agreement with EPA to ensure that 
it is capable of administering the SRF. 

2. The SRF must be administered by a state agency or 
department having the process and limitations necessary for 
fund operation, 

3. The SRF may be used solely for providing financial 
assistance to public agencies for construction of publicly 
owned treatment works; for implementation of a management 
program for non-point sources of pollution; and for 
development and implementation of a management plan for the 
national estuary program. 

4. Of the annual appropriations to Oregon, up to 50 percent in 
FY87, 75 percent in FY88, and 100 percent in FY89-90 may be 
used to capitalize the SRF (however, a minimum of 50 percent 
of the FY89-90 allotment must be used to capitalize the 
SRF), A full 100 percent of appropriations in FY91-94 can 
only be used to capitalize the SRF. 

5. Oregon will be required to provide at least a 20 percent 
match to any federal amounts deposited in the SRF. Sources 
for this match must come from non-federal revenues, 

6. All loan repayments (principal and interest) must be 
deposited in the SRF and the fund balance shall be 
available in perpetuity for providing assistance to programs 
noted in item 3 above, 

7, Loans made from the SRF can be set at or below market 
interest rates (including O percent) for any term to a 
maximum term of 20 years, 
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To enable Oregon to take advantage of the federal funds that will be 
made available to establish and administer a state revolving fund, 
proposed legislation (Senate Bill 117) has been prepared to: 

1. Establish a revolving fund in the state treasury which is 
continuously appropriated for the established purpose, 

2. Authorize the Environmental Quality Commission to adopt 
rules for administration of the fund consistent with federal 
requirements, including policies for loan terms and interest 
rates. 

3. Authorize the Department to administer the fund. 

4. Establish financial assistance uses including construction 
of treatment works, 

5. Establish public agency requirements for securing loans, 

6. Seek funding to provide for the required 20 percent state 
match necessitated by the Water Quality Act for capitali
zation of the fund. 

It should be noted that the Commission, on June 13, 1986, modified OAR 
340-53-025 to allow the Director to set aside up to 20 percent of the 
FY87 grant allotment to help capitalize a state revolving fund. The 
Department is recommending that additional changes be made in the 
rules to allow reservation of grant funds for fiscal years 1987-94 in 
accordance with percentage allocations described in the Water Quality 
Act of 1987. The percentage allocations would be as follows: FY87 -
up to 50 percent; FY88 -- up to 75 percent; FY89-90 -- not less than 
50 percent and up to 100 percent; FY91-94 -- not less than 100 
percent. 

The Department is not recommending further rule changes pertaining to 
the SRF at this time, If the 1987 Legislature passes enabling 
legislation to establish and administer a state revolving fund, the 
Department will request the authorization to prepare rules and conduct 
public hearings on rules necessary for administration of the state 
revolving fund. 

D, Nonpoint Source Reserve 

The new Water Quality Act encourages the development and implementa
tion of nonpoint source pollution control programs. The Act allows 
reservation of up to one percent of annually allotted funds to the 
construction grant program :!'or this purpose. The Department believes 
that nonpoint source pollution is a serious threat to water quality in 
Oregon. Water quality assessment reports indicate approximately 60 
percent of identified pollution to surface streams is attributable to 
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nonpoint source pollution, The Department is recommending additions 
to OAR 340-53-025 to establish a nonpoint source planning reserve 
utilizing one percent of annually allotted funds, 

E. National Municipal Policy 

Federal law requires all municipalities to comply with federal 
secondary treatment requirements by July 1, 1988 -- with or without 
federal grant assistance, This requirement affects a number of 
projects in Oregon. Although all currently have secondary type 
facilities, they are unable to meet EPA's current performance 
definitions. Efforts are being made to achieve compliance by improved 
operation and maintenance where possible, However, some projects may 
require construction of facilities to replace older, worn out 
equipment and achieve compliance, The new federal law emphasizes that 
use of funds received for a capitalization grant must first be used to 
assist municipalities to meet the 1988 federal secondary treatment 
requirements. The EPA has not yet adopted regulations to implement 
the new Act. After EPA regulation adoption, the Department may 
propose rule modifications pertaining to priority list development and 
management as needed to comply with the national municipal policy, 

F, Discretionary Authority 

OAR 340-53-027 allows the Department to use up to 20 percent of the 
annual allotment for replacement or rehabilitation of major sewers and 
elimination of combined sewer overflows but restricts this authority 
to projects for which planning was substantially complete by 
December 29, 1981. The Department believes this date restriction 
should be eliminated for some project needs, The Department is 
recommending an amendment to OAR 340-53-027 to extend grant 
eligibility to communities with demonstrated need for replacement or 
rehabilitation of major sewers or for elimination of combined sewer 
overflows, and who are under Commission order as of December 31, 1986 
to achieve compliance with the national municipal policy. It is 
further proposed that the rule amendment apply to projects on the FY87 
and subsequent years priority lists, 

G. Priority List 

As in past years, a draft priority list is not attached to this 
report, Data for compiling a draft priority list is still being 
assembled. The draft list will be available and distributed 
April 10, 1987 -- 33 days before the hearing, The draft list will 
reflect current project needs and priority assessment, submitted 
project schedules, and best estimates of eligible project costs, 

It should be noted that a project appearing on the priority list is 
not assured of receiving a grant. The facility planning process and 
predesign process that precedes grant award is expected to provide 
documentation for project need, extent of grant eligibility, and 
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eligible costs. Thus, the information shown on the priority list for 
a project may change during the year. 

Existing rules allow such changes to be made. If the changes do not 
significantly affect other projects, the changes are made 
administratively. If project priorities are significantly rearranged, 
additional public participation and the review and approval of the 
Commission may be warranted. 

H. Public Hearing 

A public hearing is scheduled for May 13, 1987 at 10:00 a.m. at the 
DEQ Offices, 4th Floor Conference Room, 811 s.w. Sixth Avenue, 
Portland, Oregon. Informational materials, including a draft priority 
list, will be distributed April 10, 1987. 

The purpose will be to receive testimony on the draft priority list, 
and the proposed rule amendment and rule addition to permit allotted 
funds to be reserved for capitalization of a revolving fund. Public 
comment on other grant program related issues will also be received. 

Summation 

1. The Commission must compile and· adopt the state priority list for 
allocating federal construction grant funds for FY88. 

2. The Water Quality Act of 1987 was passed which removes uncertainties 
regarding federal funding, changes Oregon's allotment formula, and 
enables Oregon to establish a state revolving fund. 

3. Approximately $34.1 million in construction grant funds will be 
available for commitment to projects in FY87. 

4. Legislation has been introduced to establish a state revolving 
fund and allow Oregon to receive federal capitalization grants. 

5. An administrative rule modification is proposed to allow reservation 
of capitalization grant funds for fiscal years 1987-94. 

6. An administrative rule addition is proposed to allow reservation of 
funds for nonpoint source planning in fiscal years 1987-94. 

7, An administrative rule modification is proposed to extend eligibility 
for major sewer replacement and rehabilitation and for elimination of 
combined sewer overflows to communities under Commission order as of 
December 31, 1986 to achieve compliance with the national municipal 
policy. 
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8. No change in state priority rating criteria is proposed. Changes may 
be proposed at a future date to assist communities in complying with 
federal requirements on secondary treatment, 

9. A hearing on a proposed priority list and the proposed rule 
modification has been tentatively scheduled for May 13, 1987. 

10. The draft FY87 priority list is scheduled for public distribution 
April 10, 1987, 

Director's Recommendation 

Based on the Summation, the director recommends that the Commission 
authorize a public hearing to solicit public comment on the FY88 priority 
list, a proposed rule amendment regarding the establishment of a reserve to 
aid in capitalizing a state revolving fund, a rule addition to allow the 
establishment of a nonpoint source management planning reserve, and a 
proposed rule amendment to broaden eligibility for major sewer replacement 
or rehabilitation and for combined sewer overflows. The hearing will be 
held May 13, 1987. All testimony entered into the record by 5:00 p.m., on 
May 15, 1987, will be considered by the Commission, 

Attachments: 

T.J. Lucas:h 
WH1663 
229-5415 

( 

Fred Hansen 

A. Proposed Administrative Rule 
B. Notice of Public Hearing 
C, Statement of Need for Rulemaking 

February 17, 1987 



ATTACHMENT A 

PROPOSED ADMINISTRATIVE RULE 

Note: Braoketed lined through [---] material is deleted, 
Underlined material is new. 

340-53.-025 From the total f'wids allooated to the state the following 
reserves will be established f'or each fwiding year: 

(1) Reserve for grant increases of five (5) percent. 

(2) Reserve for Step 1 and Step 2 grant advances of up to ten 
(10) percent, This reserve shall not exceed the amount 
estimated to provide advances for eligible small communities 
projeoted to apply for a Step 3 or Step 2 plus 3 grant in 
the current fwiding year and one fwiding year thereafter. 

(3) Reserve for alternative components of projects for small 
commwiities utilizing alternative systems of four (4) 
percent. 

(4) Reserve for additional fwiding of projects involving 
innovative or alternative technology of four (4) percent. 

(5) Reserve for water quality management planning of not more 
than one percent of the state's allotment nor less than 
$100 ,000. 

(6) Reserve for state management assistance of up to four 
percent of the total fwids authorized for the state's 
allotment, 

(7) Reserve for capitalization of state revolving fwid [e~ a~ 
~e ~weB~~ 4~o+ ~ePeeB~] in accordance with the following: 

(a) FY87 ue to fift~ (50) eercent, 
(b) FY88 ue to seventi-five (15) percent. 
(c) FY82-20 not less than fift~ {50) percent and up 

one hundred (100) percent. 
(d) FY21-24 one hundred ( 100 ) percent, 

to 

(8) Reserve for nonpoint source management planning of not more 
than 1 percent of the state's allotment nor less than 
$100 ,000 • 

.t2.)_ [2] The balance of the state's allocation will be the general 
allotment, 

11.Ql [9] The Director may at his discretion utilize funds recovered 
from prior year allotments for the purpose of: 

(a) Grant increases; or 

(b) Conventional components of small community projects 
utilizing alternative systems; or 

(c) The general allotment. 
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340-53-027 The Director may at the Director's discretion utilize up to 
twenty (20) percent of the annual allotment for replacement or major 
rehabilitation of existing sewer systems or elimination of combined sewer 
overflows provided: 

TJL:h 
WH1664 

(1) 

(2) 

(3) 

The project is on the fundable portion of the state's 
current year priority list; and 

The project meets the enforceable requirements of the Clean 
Water Act; and 

Planning for the proposed project was complete or 
substantially complete on December 29, 1981(?.J; or the 
project is necessary for a community that is under a 
Commission order as of December 31, 1986 to achieve 
compliance with the requirements of the national municipal 
policy. 



ATTACHMENT B 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 
FY87 CONSTRUCTION GRANTS PRIORITY SYSTEM AND PRIORITY LIST 

NOTICE OF PUBLIC HEARING 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

Notice Issued On: 
Hearing Date: 
Comment Period Closes: 

March 17, 1987 
May 13, 1987, 10:00 a.m. 
May 15 , 1986 , 5 : 00 p. m. 

Cities, counties, and special districts seeking U.S. Environmental 
Protection Agency grants for sewerage projects are directly affected. 

The adoption of the FY88 Priority List for Sewerage Works Construction 
Grants is proposed by the Environmental Quality Commission. No change 
in the priority criteria used to establish priority ratings is pro
posed; one modification to rules governing capitalization of a state 
revolving fund is proposed; one rule modification to broaden 
eligibility for major sewer replacement and rehabilitation, and for 
elimination of combined sewer overflows is proposed; one rule 
addition to allow reservation of funds for nonpoint source planning is 
proposed. 

The Water Quality Act of 1987 authorizes $18 billion for construction 
grants and state revolving fund provisions. For FY88 a national 
appropriation of $2.4 billion is expected with an allotment to Oregon 
of $27.4 million. Legislation is being proposed to allow Oregon to 
implement a state revolving fund program. If legislation is 
passed and proposed rules adopted, up to 75 percent of the FY88 
allotment to Oregon could be used to capitalize the fund. 

Public Hearing Wednesday, May 13, 1987 - 10:00 a.m. 
DEQ Offices, Fourth Floor Conference Room 
811 S. W. Sixth Avenue 
Portland, Oregon 

The proposed Priority List will be mailed to all cities, counties, and 
sanitary or sewer districts, and interested persons about 
April 10, 1987. Written comments should be sent to DEQ Construction 
Grants Section, 811 S.W. Sixth Avenue, Portland, Oregon, 97204. The 
comment period will close at 5:00 p.m., May 15, 1987. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, ca111-800-452-4011. 

OVER 



FISCAL AND 
ECONOMIC 
IMPACT: 

LAND USE 
CONSISTENCY: 

WH1665 

The Priority List and the management rules set forth a framework for 
distribution of a limited amount of federal funds to assist in 
financing sewerage system improvements for selected, high priority 
communities. 

These rules do not directly affect development of local land use 
programs. Relative project priorities are established on the basis of 
existing needs for improvements to water quality. After priorities 
for funding are determined, site specific facilities plans which 
demonstrate consistency with local comprehensive plans and appropriate 
statewide goals are developed by applicants. 



ATTACHMENT C 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183,335(7), this statement provides information on the 
Environmental Quality Commission's intended actions to consider revisions 
to OAR Chapter 340, Division 53 rules. 

(1) Legal Authority 

ORS 468.020 authorizes the Environmental Quality Commission to adopt 
rules and standards in accordance with ORS Chapter 183. 

(2) Need for the Rule 

Rule modifications are necessary to allow the Department to respond to 
changes in federal law affecting use of Federal Construction Grant 
Funds and to broaden project eligibility. The new rule is necessary to 
allow for essential planning studies to control nonpoint sources of 
pollution. 

(3) Principal documents Relied Upon in this Rulemaking 

(a) Public Law 92-500, as amended, 
(b) OAR 340 Division 53 

(4) Fiscal and Economic Impact of Rulemaking 

One fiscal impact of this rulemaking is upon municipalities and special 
districts seeking financial assistance for sewerage projects. The 
rules affect the distribution of these funds. The proposed rule change 
pertaining to capitalizing a state revolving fund could have the effect 
of reducing grant funds available. However, more projects could 
benefit in the long run from low interest loans being available after 
federal grant funding is terminated, The proposed rule addition will 
allow for planning studies necessary to control nonpoint sources of 
pollution. The proposed rule amendment concerning use of discretionary 
authority will broaden project eligibility, 

There is no anticipated direct impact on small businesses, However, 
small businesses could indirectly benefit in the future from lower 
sewer user costs as a result of lower cost financing of construction. 

(5) Land Use Consistency 

The proposed new rule and rule amendments do not affect land use as 
defined in the Department's coordination program approved by the Land 
Conservation and Development Commission, 

WH1666 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item I, March 13, 1987, EQC Meeting 

Request for Authorization to Hold a Public Hearing on 
Proposed Amendments to the Water Quality Program Permit 
Fee Schedule (OAR 340-45-070), 

In 1975 1 the Oregon legislature authorized the Environmental Quality 
Commission to adopt a water quality program fee schedule in order to 
finance a portion of the water quality source control program. The 
legislature directed that the fees be based upon anticipated costs of 
investigating the application, issuing or denying the permit, and an 
inspection program to determine compliance or noncompliance with the 
permit (ORS 468.065). 

In keeping with this directive, fee rules, and a three-part fee schedule 
were adopted by the Commission April 20, 1976. The schedule consisted of: 
(a) a fixed filing fee, (b) an application processing fee varying in amount 
with the size and complexity of the permitted facility, and (c) an annual 
compliance determination fee varying in amount with the size and complexity 
of the permitted facility. 

In the 1975-77 biennium appropriation bill (Chapter 445, Oregon Laws 1975), 
the Department was to raise about $125 1000 in user fees as partial support 
of the water quality source control program. Subsequently, the Department 
has been directed to periodically review fee revenues and adjust the fee 
schedule in order to maintain approximately the same proportion of fee 
support to the source control budget. 

In keeping with this approach, fees were increased in 1979. This was done 
by increasing the permit processing fees to more closely reflect the cost 
of processing applications. 

The fee schedule was also adjusted in 1981. The primary purpose of this 
adjustment was to replace lost revenue due to the issuance of several 
general permits covering over 30 percent of the minor sources. This 
allowed staff time to be diverted from the paperwork associated with 
issuing permits on minor sources to compliance assurance activities with 
the major sources, The annual compliance determination fees were increased 
during this fee schedule adjustment. 
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The following biennium (1983-85), the fees were raised again in order to 
address inflation and other increased costs of source control work. 
Between 1979 and 1985, the average percentage of the source control budget 
covered by fee revenues was about 17,5 percent. 

There have been no Water Quality permit fee increases since 1983. Permit 
fee revenues have not maintained the same proportion of program support. 
The increase in fee revenues has not kept pace with inflation and other 
increased costs associated with source control. Again this biennium, the 
costs of source control have been going up, primarily due to the following 
additional requirements: 

1. Groundwater impact evaluations for proposed and existing 
sources, The activities are being conducted pursuant to OAR 
Chapter 340. Division 41, which details the adopted 
groundwater protection policy; 

2. Evaluation of sludge management practices pursuant to OAR 
Chapter 340. Division 50; 

3, Industrial waste pretreatment program evaluations audits, 
inspections, and technical assistance for municipalities 
which treat industrial waste; 

4. Biomonitoring and toxics impact evaluations for new and 
existing sources. 

During the 1985-87 biennium, the projected fee revenue is only about 14 
percent of the legislatively approved source control budget, as compared to 
an average of about 17 percent between 1979 and 1985. An increase in 
permit fees is necessary in order to increase the proportion of the water 
quality source control budget coverea by fee revenues and to meet the fee 
revenue projections in the Governor's proposed budget for FY87-89. To 
increase the proportion of the source control budget covered by user fees 
by 3 percent would require an increase in fees of about $64,000. 

Alternatives and Evaluation. 

Since the permit fee schedule is a thre&-part fee system, there are several 
alternatives to raise the additional revenue required, There could be an 
increase in filing fee, an increase in permit processing fees, an increase 
in the annual compliance determination fees, or a combination of the 
three, 

The current filing fee is $50. If the filing fee is raised to $75, it will 
generate about $10,000 per year in additional revenue. 

The permit processing fees currently vary between $75 for a simple permit 
modification to $1,000 for a new major industry application, Industrial 
waste permit fees, in general, have been substantially higher than sewage 
(domestic) source fees, The fees for domestic waste source permits should 
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be higher, Over the last 1-1/2 years, 31 new domestic waste permit 
applications have been received. Few of these have been issued within the 
desired time-frames, because of limited staff resources to respond promptly 
to the applications. Additionally, issues requiring more thorough 
evaluation and consideration are being addressed, These include evaluation 
of non-discharge alternatives, the potential impact on the receiving 
waters, and sludge management. Many of the new permitted sources intend to 
utilize subsurface sewage disposal of treated effluent. Currently, these 
sources are required to pay site evaluation fees in accordance with on-site 
Sewage Disposal Rules to determine the feasibility of subsurface sewage 
disposal prior to applying for a WPCF permit. It is proposed to eliminate 
the application of site evaluation fees to these sources proposing to treat 
and di~pose of greater than 5,000 gallons/day to subsurface systems and 
have them pay a higher permit fee instead. This would eliminate confusion 
over what fees are applicable, as well as reflect the level of staff effort 
necessary to evaluate permit applications irrespective of the proposed 
discharge/disposal alternative. All proposed new sources require at least 
one site visit prior to permit issuance. 

The permit modification fees could be increased to reflect the corre
sponding increase in necessary evaluation to determine whether the proposed 
modification is appropriate and consistent with adopted policies and rules. 
While a proposed modification may actually result in a decrease in 
pollutant loadings, considerable time may be involved in evaluating the 
proposal, reviewing engineering plans and specifications and drafting the 
permit modification, 

The permit renewal fees could also be increased to correspond to the 
increase in staff time and effort to evaluate source performance prior to 
renewal of a permit New Federal and State initiatives regarding control 
and evaluation of toxics and monitoring requirements, groundwater impacts, 
sludge management, and industrial waste pretreatment are issues which 
routinely are addressed as part of permit renewal activities. 

Annual compliance determination fees are collected to partially cover the 
cost of assuring source compliance and conducting inspections, An increase 
in the permit renewal fees would produce a predictable increase in revenue. 
The increase in revenue is viewed as needed to partially cover expenses 
involved in assuring source compliance with policies and environmental 
issues outlined above. One method of increasing these fees would be a 
percentage increase across the board, Another method would be to add a 
like amount to each fee. A third method would be to evaluate each category 
of source and make those increases which most accurately represent staff 
involvement with that category of source. 

Recommendations 

No increase in filing fee is recommended at this time. The current filing 
fee of $50 adequately covers the costs associated with logging in a permit 
application. 
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The following table shows the proposed increases in permit processing fees, 
Part of these changes are to make the fee schedule more equitable between 
municipal and industrial sources, Part of the changes are to increase fees 
in those areas where an inordinate amount of staff time is spent, 

New Applications 

Major Industries 
Minor Industries 
Major Domestic 
Minor Domestic 
Agricultural 

Permit Renewals 
with Increase in 
Effluent Limits 

Major Industries 
Minor Industries 
Major Domestic 
Minor Domestic 
Agricultural 

Permit Renewals 
without Increase 

in Effluent Limits 

Major Industries 
Minor Industries 
Major Domestic 
Minor Domestic 
Agricultural 

Permit 
Modifications 

with Increase in 
Effluent Limits 

Major Industries 
Minor Industries 
Major Domestic 
Minor Domestic 
Agricultural 

Existing 

$1,000 
500 
500 
250 
250 

Existing 

$ 500 
250 
250 
125 
125 

Existing 

$ 250 
150 
150 
100 
100 

Existing 

$ 500 
250 
250 
125 
125 

Proposed 

$2 ,000 
600 

1,500 
600 
300 

Proposed 

$1,000 
300 
750 
300 
150 

Proposed 

$ 500 
200 
500 
200 
100 

Proposed 

$1 ,ooo 
300 
750 
300 
150 

No change is proposed for permit modifications when no increase in effluent 
limits in proposed. 
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The most significant changes in the fee schedule are proposed changes in 
the annual compliance determination fees, Rather than a straight percentage 
increase across the board, each category has been evaluated and increased as 
indicated, Additional housekeeping changes are proposed in the schedule to 
add categories of sources not now adequately addressed, 

The revised fee schedule and the number of sources affected by the changes 
are tabulated in the following schedule: 

Code* 

DOM-A 
DOM-B 
DOM-C 
DOM-D 
DOM-E 
DOM-F 
DOM-G 

AG-A 
IW-A 
IW-B 
IW-D1 
IW-D2 
IW-E 
IW-F 
IW-G 
IW-H 
IW-J 
IW-K 
IW-L 
IW-M1 
IW-M2 
IW-M3 
IW-N 
IW-0 
IW-Q 

Old Fee 

$1 ,050 
825 
425 
225 
100 

60 
(New Category) 

100 
1 ,325 
1,325 
1 ,325 

650 
1 ,325 
1,325 

650 
1,325 

650 
1,325 
1 ,325 

150 
100 

(New Category) 
225 
125 
100 

New Fee 

$1 I 150 
900 
500 
300 
150 
150 
100 

100 
1,400 
1 ,400 
1 ,400 

700 
1,400 
1,400 

700 
1 ,400 

700 
1,400 
1 ,400 

175 
125 
700 
300 
200 
125 

Increase 

$ 100 
75 
75 
75 
50 
90 
40 

Affected 

8 
8 

41 
236 
38 
10 
21 

Domestic Subtotal 
8 

75 14 
75 7 
75 1 
50 1 
75 2 
75 1 
50 3 
75 4 
50 3 
75 1 
75 1 
25 8 
25 32 

550 2 
75 135 
75 66 
25 18 

Industrial Subtotal 
TOTAL 

Increased 

$ 800 
600 

3,075 
17,700 

1 ,900 
900 
840 

$25,815 

1 ,050 
525 

75 
50 

150 
75 

150 
300 
150 
75 
75 

200 
800 

1 I 100 
10I125 

4,950 
450 

$20,300 
$46'115 

Category DOM-F is proposed to be redefined and a new category, DOM-G, has 
been defined (see Table 2, attached), Those facilities previously 
categorized under DOM-F are now divided between DOM-F and DOM-G. A new 
category, IW-M3, has been defined (see Table 2 1 attached). Some facilities 
previously under IW-M2 will be re-categorized under IW-M3. 

* See attachment (Table 2) for definition, 
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The Department will take the revised fee 
other segments of the public for review, 
before the Commission at this time is to 
public hearing, 

Summation 

schedule to the permittees and 
The purposes of this proposal 

request authorization to hold a 

1. The 1975 Oregon legislature authorized collection of permit 
fees to partially support water quality source control 
activities, Through the FY75-77 budget appropriation bill, 
they required the Departmemt to raise about $125,000 per 
year in user fees to offset general fund appropriations, 

2. The Department was subsequently directed to periodically 
adjust the fees in order to maintain about the same 
proportion of the source control budget covered by user fee 
revenues. 

3, A thre&opart water permit fee schedule was first adopted 
April 30, 1976. It consists of a fixed filing fee, a permit 
processing fee which varies in amount with the application 
processed, and an annual compliance determination fee which 
varies in amount with the size and complexity of the 
permitted facility, 

4. Permit fees were last increased in 1983. Between 1979 and 
1985, the proportion of the water source control budget 
covered by user fees was about 17 percent. 

5, An increase of fees is necessary so that fee revenues will 
continue to support approximately the same proportion of 
permit related costs, 

These costs have increased because of inflation and 
additional source evaluation demands. Without an increase 
in fees the proportion of the source control budget covered 
by user fees will drop to about 14 percent. 

6. An increase in permit processing fees and annual compliance 
determination fees is proposed, Some minor housekeeping 
changes in the fee schedule categories are also proposed. 
This will restore the user fee proportion to about what it 
was between 1979 and 1985. 
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Director's Recommendation 

Based upon the summation, the Director recommends that the Commission 
authorize the Department to hold a public hearing on the proposed amendment 
of the Water Quality Permit Fee Schedule and Rules. 

Fred Hansen 

Attachments: (3) 

A. Draft Revised Fee Schedule 
B. Draft Public Notice 
C. Draft Statement of Need and Fiscal Impact Statement 

C.K. Ashbaker:h 
WH1641 
229-5325 
February 6, 1987 





ATTACHMENT A 

DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

Note: Bracketed lined through [---] material. is deleted, 
Underlined material. is new, 

TABLE 2 

(340-45-070) 

(For multiple sources on one application select 
only the one with highest fee) 

PERMIT FEE SCHEDULE 

(1) Filing Fee. A filing fee of $50 shall accompany any application for 

issuance, renewal, modification, or transfer of an NPDES Waste 

Discharge Permit or Water Pollution Control Facilities Permit. This 

fee is non-refundable and is in addition to any application processing 

fee or annual compliance determination fee which might be imposed. 

(2) Application Processing Fee. An application processing fee varying 

between [$SO] 112._ and [$~~000] $2,000 shall be submitted with 

each application. The amount of the fee shall depend on the type of 

facility and the required action as follows: 

(a) New Applications 

(A) Major industriesl -- [$~000] $2000 

(B) Minor industries -- [$SOO] $600 

(C) Major domestic2 -- [$SOO] $1500 

(D) Minor domestic -- [$a~O] $600 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(E) Agricultural -- [$a50] l3QQ_ 

(b) Permit Renewals (including request for effluent limit 

modification): 

(A) Major industriesl __ [$500] $1000 

( B) Minor industries -- [$asoJ l3QQ. 

(C) Major domestic2 -- [$asoJ IDQ. 

(D) Minor Domestic -- [$•a5] l3QQ_ 

(E) Agricultural -- [$•a5] 112Q_ 

(c) Permit Renewals (without request for effluent limit 

modification) : 

(A) Major industriesl -- [$a50] $500 

( B) Minor industries -- [$*50] $200 

(C) Major domestic2 -- [$*50] $500 

(D) Minor domestic -- [$•OO] $200 

(E) Agricultural -- $100 

(d) Permit Modifications (involving increase in effluent 

limitations): 

(A) Major industriesl -- [$500] $1000 

(B) Minor industries -- [$a50] l3QQ_ 
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(C) Major domestic -- [$2&9] 112Q. 

(D) Minor domestic -- [$~2&] 13QQ_ 

(E) Agricultural -- [$~2&] ~ 

(e) Permit Modifications (not involving an increase in effluent 

limits): All categories -- $75 

(3) Annual Compliance Determination Fee Schedule: 

(a) Domestic Waste Sources (Select only one category per permit) 

(Category, Dry Weather Design Flow, and Initial and Annual Fee): 

(A) Sewage Disposal -- 10 MGD or more -- [$49&9] $1150 

(B) Sewage Disposal At least 5 but less than 10 MGD 

(C) Sewage Disposal -- At least 1 but less than 5 MGD --

(D) Sewage Disposal -- Less than 1 MGD -- [$22&] 13QQ_ 

(E) Non-overflow sewage lagoons -- [$499] ~ 

(F) [QB-&i~@] Subsurface Sewage disposal systems larger than 

[&999] 20,000 gallons per day -- [$e9] ~ 

(G) Subsurface sewage disposal systems larger than 5000 gallons 

per day but not greater than 20,000 gallons per day -- $100 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(b) Industrial, Commercial and Agricultural Sources (Source and 

Initial and Annual Fee: 

(A) Major pulp, paper, paperboard, hardboard, and other fiber 

pulping industry -- [$432~] $1400 

(B) Major sugar beet processing, potato and other vegetable 

processing, and fruit processing industry -- [$432~] 

$1400 

(C) Fish Processing Industry1 

(i) Bottom fish, crab, and/or oyster processing -

[$42~] i1l2. 

(ii) Shrimp processing -- [$4~Q] i1l2_ 

(iii) Salmon and/or tuna canning -- [$22~] 13QQ. 

(D) Electroplating industry (excludes facilities which do 

anodizing only): 

(i) Rectifier output capacity of 15,000 Amps or more --

[$432~] $1400 

(ii) Rectifier output capacity of less than 15,000 Amps, 

but more than 5000 Amps -- [$&~Q] tl.QQ. 

(E) Primary Aluminum Smelting -- [$432~] $1400 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(F) Primary smelting and/or refining of non-ferrous metals 

utilizing sand chlorination separation facilities --

(G) Primary smelting and/or refining of ferrous and non-ferrous 

metals not elsewhere classified above -- [$e~O] trQQ_ 

(H) Alkalies, chlorine, pesticide, or fertilizer manufacturing 

with discharge of process waste waters -- [$4~a~J $1400 

(I) Petroleum refineries with a capacity in excess of 15,000 

barrels per day discharging process waste water -- [$4~a~J 

$1400 

(J) Cooling water discharges in excess of 20,000 BTU/sec. --

(K) Milk products processing industry which processes in excess 

of 250,000 pounds of milk per day -- [$4~a~J $1400 

(L) Major mining operators -- [$4~a~J $1400 

(M) Small mining operations less than 20 tons per day, which: 

(i) Discharge directly to public waters -- [$4~0] 1112 

(ii) Do not discharge to public waters -- [$400] ~ 

(iii) Use cyanide or other toxic chemicals for extracting 

precious metals -- $700 

(N) All facilities not elsewhere classified with disposal of 

process waste water -- [$aa~] 13QQ_ 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

1 

2 

Major 
-1-
-2-
-3-
-4-

-5-

Major 
-1-
-2-

(O) All facilities not elsewhere classified which dispose of non-

process waste waters (i.e. small cooling water discharges, 

boiler blowdown, filter backwash, log ponds, etc.) --

(p) Dairies and other confined feeding operations -- [*400] 

(Q) All facilities which dispose of waste waters only by 

evaporation from watertight ponds or basins -- [*400] 

Industries Qualifying Factors: 
Discharges large BOD loads; or 
Is a large metals facility; or 
Has significant toxic discharges; or 
Has a treatment system which, if not operated properly, will 
have a significant adverse impact on the receiving stream; or 
Any other industry which the Department determines needs special 
regulatory control. 

Domestic Qualifying Factors: 
Serving more than 10,000 people; or 
Serving industries which can have a significant impact on the 
treatment system. 
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Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

WH1668 

PROPOSED INCREASE IN THE WATER QUALITY PROGRAM PERMIT FEES 

Date Prepared: March 13, 1987 
Hearing Date: April 22, 1987 
Comments Due: April 24, 1987 

All water quality program permittees or potential permittees may be 
affected by these proposed changes. 

The water quality program permit fees are being increased in order to 
provide additional revenue to account for inflation and for other 
increased costs associated with reviewing permit applications and 
determining permit compliance. 

Permit processing fees will be increased, The greatest increase will 
be for new sources and sources proposing expanded waste loads. The 
fee increase for major sources is greater than for minor sources. 

The annual compliance determination fees will be increased by an 
amount ranging from $25 per year for some minor sources to $100 per 
year for some major sources, 

Public Hearing 

(TIME): 
(DATE): 

(PLACE): 

Written comments should be 
5:00 p,m,, April 24, 1987. 
schedule modifications are 

1:00p.m. 
April 22, 1987 
Fourth Floor conference room 
811 s.w. Sixth Avenue 
Portland, Oregon 

sent to Charles K. Ashbaker by 
Copies of the proposed rule and fee 

available upon request. 

After reviewing all the public testimony and making appropriate 
changes, the rules and fee schedule will be presented to the 
Environmental Quality Commission for adoption at their regular meeting 
in May. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



ATTACHMENT C 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule change. 

(1) Legal Authority 

ORS 468.065(2) authorizes the Commission to establish a schedule of 
permit fees. 

(2) Need For The Rule 

The Water Quality Permit Fees were originally adopted by the 
Commission as an Administrative Rule on April 30, 1976. When the fees 
were established the Department was instructed to review the fee 
schedule and to increase the fees as necessary so that the fee 
revenues would continue to support approximately the same proportion 
of permit related costs. There have been no fee increases since 1983. 
An increase is necessary to account for inflation and other cost 
increases associated with permit issuance and compliance assurance. 

(3) Principal Documents Relied Upon In This Rulemaking 

a. OAR 340-45-070, Table 2 - Permit Fee Schedule 

b. ORS 468.065(2) 

c. Current listing of water quality permittees 

FISCAL AND ECONOMIC IMPACT 

These fee increases will have an impact on most permittees. The impact 
will not be great. The increase in annual compliance fees is $100 or less. 
The increase in permit processing fees is largest for new, major sources 
and ranges from $25 to $1000. 

LAND USE CONSISTENCY 

This proposed fee schedule change has no impact on land use or the 
coordination agreement between the Department and Department of Land 
Conservation and Development. 

WC1590 



~·---

Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVrnNOFi 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item J , March 1 3, 1987, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Amendments to the Hazardous Waste Management Rules, 
OAR Chapter 340, Divisions 100-102. 

The U.S. Environmental Protection Agency (EPA), under authority of the 
Resource Conservation and Recovery Act of 1976 (RCRA), has developed a 
national program for the management of hazardous waste. RCRA places the 
program within the federal province, but also includes provisions for EPA 
to authorize a state program to operate in lieu of the federal program. On 
July 19, 1985, the Commission adopted rules substantially equivalent to the 
federal hazardous waste rules. On January 31, 1986, EPA granted the State 
of Oregon Final Authorization to manage the base RCRA program (i,e., that 
part of the program in existence prior to the Hazardous and Solid Waste 
Amendments of 1984), 

On November 8, 1984, the President signed into law a set of comprehensive 
amendments to RCRA, entitled the Hazardous and Solid Waste Amendments of 
1984 ( HSWA). These amendments require EPA to make extensive changes to the 
federal hazardous waste management rules. States are required to make 
similar changes to their rules, to maintain authorization for the base RCRA 
program and to be eligible to continue with authorization to implement 
HSWA-related regulations. 

In accordance with these requirements, the Department is proposing the 
adoption, by reference, of several new federal hazardous waste management 
regulations recently promulgated by EPA, and the deletion of existing state 
rules which conflict with these rules. The Department is also proposing to 
adopt new state rules pertaining to public availability of information, 
concerning hazardous waste management facilities, which are also necessary 
for continued authorization. The Department requests authorization to 
conduct a public hearing on these matters. The Commission is authorized to 
adopt hazardous waste management rules by ORS 466.020 and is authorized to 
take any action necessary to obtain Final Authorization for the RCRA waste 
fees by ORS 466.165. 
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Discussion 

The Department is proposing the deletion of existing state rules and the 
adoption of new federal rules, concerning small quantity generators of 
hazardous waste. Also, minor amendments to the federal rules regarding the 
definition of solid waste, the listing as hazardous waste of spent pickle 
liquor from steel finishing operations, and closure/post-closure and 
financial responsibility requirements for hazardous waste management 
facilities. The Department is also proposing new state rules concerning 
public availability of information which parallel the federal Freedom of 
Information Act and EPA procedures on this subject. 

In order to maintain authorization for the RCRA program, the state must 
adopt all of these proposed rules, except for the small quantity generator 
rules, by July 1, 1987. The small quantity generator rules do not have to 
be adopted until July 1, 1989. However, as explained below, these new 
federal rules are already in effect in Oregon, and subject to enforcement 
by EPA. The Department believes that this dual regulation is undesirable 
and that the public would be best served, if the state were to adopt the 
federal rules as soon as possible. Each of the proposed new rules is 
discussed separately below. 

Small Quantity Generators (Federal Register, March 24, 1986) 

Prior to HSWA, a state with Final Authorization, such as Oregon, 
administered its hazardous waste program in lieu of the federal program. 
When new, more stringent federal requirements were promulgated, the state 
was obligated to enact equivalent requirements within specified time 
frames. However, the new federal requirements did not take effect in the 
authorized state until they were adopted by the state. 

In contrast, new federal requirements and prohibitions, adopted pursuant to 
HSWA, take effect across the nation without regard to whether a state has 
an authorized RCRA program or not. States must still adopt HSWA provisions 
to retain Final Authorization. However, EPA is directed to enforce these 
requirements until the state adopts them and EPA has granted authorization 
for the state to manage these new parts of the program. 

One such set of HSWA-related regulations, recently promulgated by EPA, 
concerns small quantity generators of hazardous waste. These regulations 
impose new requirements on persons who generate between 100 kg (220 lbs) 
and 1,000 kg (2,200 lbs) of hazardous waste in a calendar month. Prior to 
EPA adopting these rules, the federal program placed only minimal 
requirements on persons who generated less than 1 ,000 kg of hazardous waste 
a month (40 CFR 261 ,5), The Department, however, believed that generators 
of waste below the 1 ,ODO kg level still posed a potentially serious threat 
to the environment. Consequently, we proposed and the Commission adopted 
rules more stringent than the federal rules dealing with small quantity 
generators. Now we find that the new federal regulations affect the same 
handlers covered by the state• s regulations. The federal regulations are, 
however, different and in some areas more stringent than the state's 
existing small quantity generator rules in OAR 340-101-005. 
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As described above, both sets of regulations are currently in effect in 
Oregon. The Department believes that this dual jurisdiction is causing 
confusion, within the regulated community. Accordingly, the Department is 
requesting authorization for a public hearing, to consider the deletion of 
the state's existing rules and the adoption, by reference, of the new 
federal rules. A summary of the basic differences between the state and 
federal small quantity generator rules is as follows: 

1. Generator Categories: 

The federal rules recognize three categories of generators. First, 
fully regulated generators who generate more than 1 ,000 kg (2,200 
lbs.) per month of hazardous waste. Second, small quanatity 
generators who generate between 100 kg (220 lbs.) and 1,000 kg (2,200 
lbs.). Third, a "conditionally exempt generator" who generates less 
than 100 kg (220 lbs.) of hazardous waste and less than 1 kg (2.2 
lbs.) of acutely hazardous waste in a calendar month. Conditionally 
exempt generators are basically excluded from all federal hazardous 
waste regulations, as long as they never accumulate more than 1 ,ooo leg 
(2,200 lbs.) of hazardous waste on their property. 

The state rules are identical to the federal rules in terms of fully 
regulated generators, but a small quantity generator is defined as one 
who generates between 200 lbs. and 2,200 lbs. per month. The state 
does not use the term "conditionally exempt" generator, but the rules 
basically exempt generators of less than 200 lbs. of hazardous waste 
and less than 2.2 lbs. of acutely hazardous waste in a calendar month. 

2. Disposal Requirements: 

The federal rules provide that all of the waste produced by a 
"conditionally exempt generator" may be sent to a non-hazardous waste 
management facility (e.g., a domestic waste landfill). 

The state rules require that, depending upon the specific type of 
waste generated, no more than 2, 10, 25, or 200 lbs. per month may be 
disposed of in a non-hazardous waste facility, and then only if the 
waste is "securely contained" and the approval of the refuse collector 
or disposal site operator is obtained. All wastes generated in excess 
of these limits or not meeting these requirements must be managed at 
an approved hazardous waste facility. 

3. Manifest Requirements: 

The federal rules require generators of between 100 and 1,000 kg of 
hazardous waste in a calendar month to use a "cradle to grave" 
manifest for shipments of hazardous waste off the premises, unless the 
waste is being sent to a recycler under a contractural agreement. 

The state rules include no such requirement, for generators of less 
than 2,000 lbs. of hazardous waste per month. 
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4. Emergency Planning and Response: 

The federal rules require that generators of between 100 and 1,000 kg 
per month must provide certain emergency response equipment, prepare 
an emergency response plan, designate an emergency response 
coordinator, provide employee training and comply with other, related 
requirements. 

The state rules exempt generators of less than 1 ,ooo kg per month 
from these requirements. 

5. Storage Reguirements: 

The federal rules allow generators of between 100 and 1,000 kg per 
month to accumulate wastes, without a permit, for up to 180 days or 
270 days if shipping more than 200 miles, as long as the accumulation 
never exceeds 6,000 kg (13,200 lbs.), the waste is properly contained 
and certain other requirements are met. 

The state rules allow generators of between 200 and 2,000 lbs. per 
month to accumulate wastes, without a permit, for only 90 days and 
only if the total does not exceed 1,000 kg. Also, if more than 100 
containers are accumulated, a leak/spill containment system must be 
provided. If storing in tanks installed after January 1, 1985, a 
secondary containment system must be provided. 

6. Reporting Reguirements: 

The federal rules exempt generators of between 100 and 1,000 kg per 
month from reporting requirements. 

The state rules require quarterly reporting by generators of more than 
200 lbs. per month. 

Note: The Department proposes to retain this existing state 
requirement. This data provides a more accurate picture of the types 
and amounts of hazardous waste being generated. This information is 
also important for such things as planning waste minimization 
programs, determining the need for new or expanded waste management 
facilities, and assessing fees. 

7, Facility Requirements: 

The federal rules require that hazardous waste treatment, storage or 
disposal facilities have a RCRA permit or be in interim status (i.e., 
be an existing facility that has applied for a permit), even if the 
facility only receives wastes from generators of between 100 and 
1,000 kg per month. 

The state rules allow hazardous waste management facilities that 
receive wastes only from generators of between 200 and 2,000 lbs. per 
month to operate without a RCRA permit or interim status, if written 
authorization from the Department is received. 
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8. Fees: 

The federal rules do not include any fees. 

The state rules include fees for generators of hazardous waste, to 
help provide for maintenance of the state's program. 

Note: The Department proposes to retain the fee requirement for 
generators of more than 220 lbs. per month. 

Public Availability of Information 

Another important set of HSWA-related regulations concerns the availability 
to the pubic of information regarding hazardous waste facilities or sites. 
As amended by HSWA, section 3006(f) of RCRA now specifies that a state may 
not obtain or maintain final authorization, unless such information is 
available to the public in substantially the same manner and to the same 
degree as would be the case if EPA were administering the program. In 
effect, the state's pubic information laws and regulations must closely 
parallel the federal Freedom of Information Act, and EPA's policies and 
procedures. 

EPA requires that states incorporate certain of these procedural matters 
into statutes or rules, to maintain RCRA authorization. The Department's 
legal counsel has reviewed the state's public records laws and the 
Department's policies and procedures. The Department currently has no 
rules on this subject. Counsel has recommended the adoption of several new 
rules on this subject, including those required by EPA. Briefly, the 
proposed new rules provide for the following: 

1. The Department must respond to a request for information within 20 
days. Failure to respond constitutes a denial of the request. 

2. If a request is denied, the requester must be notified in writing of 
the basis for the denial and informed of the right to appeal. 

3, If a claim of confidentiality has been made, and cannot be resolved 
within 20 days of receipt of a public records request, the Department 
shall notify the requester that the request is denied until the claim 
of confidentiality has been resolved. 

4. The Department shall consider the reduction or waiver of any fees 
required to provide copies of information, to the press or other 
communication media and public interest groups. 

Technical Corrections to the Definition of Solid Waste (Federal Register, 
August 20, 1985) 

On January 4, 1985, EPA promulgated a final rule which dealt with the 
question of which materials being recycled (or held for recycling) are 
solid and hazardous wastes. This rule also provided general and specific 
standards for various types of hazardous waste recycling activities. EPA 
issued technical corrections to this rule on April 11, 1985. Since that 
time, EPA has identified several other provisions that require technical 
correction or clarification. These rules make those changes. 



EQC Agenda Item J 
March 1 3, 1 987 
Page 6 

In summary, the rules specify the following: 

1. Discarded hazardous materials used to produce fuel or products that 
are applied to or placed on the land or which are otherwise contained 
in fuel or products that are applied to or placed on the land are 
subject to regulation. Previously it was unclear whether there was 
any regulatory distinction between materials "produced from" hazardous 
waste and those 11containing 11 hazardous waste. 

2. Fuels produced from the refining of oil-bearing hazardous waste from 
normal petroleum refining, processing and transportation practices are 
recyclable materials (i.e., are exempt from most hazardous waste 
regulations). The rule previously implied that such fuels were exempt 
only if burned in boilers or industrial furnaces. 

3. Oil reclaimed from hazardous waste resulting from normal petroleum 
refining, processing and transportation practices is recyclable 
material, and exempt from regulation, if it is refined along with 
normal process streams at a petroleum refining facility. Previously, 
the exact scope of this exemption was unclear. 

4. Coke that contains hazardous waste from the iron and steel production 
process is recyclable material. The rule previously implied that this 
exemption was dependent upon the type of facility in which the coke 
is burned. 

5. Facilities that store recyclable materials before they are recycled 
are subject to the hazardous waste permit requirements. Only the 
recycling process itself is exempt from regulation. Previously, the 
exact scope of this exemption was unclear. 

Closure, Post-Closure and Financial Responsibility Requirements (Federal 
Register, May 2, 1986) 

These regulations include a series of technical amendments to the existing 
standards for owners and operators of hazardous waste treatment, storage 
and disposal facilities. Many cf the amendments conform to a settlement 
agreement signed by EPA and petitioners in "American Iron and Steel 
Institute v. U. S. Environmental Protection Agency", renamed "Atlantic 
Cement Company, Incorporated v. U. S. Environmental Protection Agency". 
The remainder of the amendments are designed to clarify the regulations and 
to address issues that have arisen as EPA has implemented the regulations. 

The amendments are extensive and many are of a housekeeping nature. 
However, substantive provisions include the following: 

1. Clarification of the contents required in facility closure and post
closure plans. Previously, these requirements were somewhat vague. 

2. A new requirement that estimates for 
must be based on third party costs. 
higher than first party costs. 

closure and post-closure costs 
Such costs will be substantially 
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3. A new requirement that, in the event of a change in facility ownership 
or operational control, the new owner or operator must demonstrate 
financial assurance within six months. Also, the rule specifies that 
the old owner or operator remains responsible if the new owner or 
operator fails to meet this deadline. 

4. The terms "active life", "final closure", "partial closure" and 
"hazardous waste management unit" are defined, as they relate to 
hazardous waste management facilities. 

Clarification of an Existing 11 K-listed 11 Waste 
(Federal Register, May 28, 1986 and September 22, 1986). 

These regulations clarify the listing as hazardous waste of spent pickle 
liquor from steel finishing operaUons (EPA hazardous waste No. K062). The 
May 28, 1986 regulations specify that the listing applies only to wastes 
generated by the iron and steel industry and not to other steel finishing 
operations. The September 22, 1986 regulations specify that the listing 
applies to finishing operations of all facilities within the iron and steel 
industry and not just to the finishing operations of plants that produce 
iron and steel. 

Use of Corporate Guarantee for Liability Coverage for Hazardous Waste 
Treatment, Storage and Disposal Facilities (Federal Register, July 11, 1986 

Owners and operators of hazardous waste treatment, storage, and disposal 
facilities are required to demonstrate, on a per firm basis, liability 
coverage for sudden accidental occurrences in the amount of $1 million per 
occurrence and $2 million annual aggregate, exclusive of legal defense 
costs. Owners and operators of surface impoundments, landfills and land 
treatment facilities are also required to demonstrate, on a per firm basis, 
liability coverage for nonsudden accidental occurrences in the amount of $3 
million per occurrence and $6 million annual aggregate, exclusive of legal 
defense costs 11 • 

Financial responsibility can currently be demonstrated through a financial 
test, liability insurance or a combination of the two. These regulations 
provide another option - a corporate guarantee. The guarantee is a promise 
by one corporation to answer for the default of another. As provided in 
these rules, the guarantor must be the parent corporation of the owner or 
operator, directly owning at least 50 percent of the voting stock of the 
corporation that owns or operates the facility; the latter corporation is 
deemed a "subsidiary" of the parent corporation. Since these rules 
provide for another alternative, they are considered to be less stringent 
than the current rules. 

In Oregon, however, this new option may not be practical. Oregon insurance 
laws are suoh that any corporation wanting to provide this type of 
guarantee would essentially have to meet all the requirements of being an 
insurance company. This will likely be a substantial deterent. 



EQC Agenda Item J 
March 13, 1 987 
Page 8 

Summation 

1. The State of Oregon currently has final authorization to operate a 
comprehensive hazardous waste management program, in lieu of a 
federally-operated program. 

2. In order to maintain final authorization, federal law requires that 
the state adopt new federal requirements and prohibitions, within 
specified time frames. 

3. EPA has recently promulgated a series of such new regulations. The 
Department is proposing to adopt these new federal rules by reference 
and to adept new state rules concerning public availability of 
information. Authorization to conduct a public hearing on these 
matters is requested. 

4. The Commission is authorized to adopt hazardous waste management 
rules by ORS 466 .020 and 466 .085. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission authorize a 
public hearing, to take testimony on the proposed amendments to the 
hazardous waste management rules, OAR Chapter 340, Divisions 100-102. 

Attachments I. 

Bill Dana:f 
ZF1702 

II. 
III. 

IV. 
v. 

229-6266 
February 6, 1987 

Fred Hansen 

Statement of Need for Rulemaking 
Statement of Land Use Consistency 
Draft Hearing Notice 
Draft Rules, OAR 340, Divisions 100-102 
Federal Registers (Chronological Order) 



ATTACHMENT I 
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3/13/ 87 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF AMENDING 
OAR CHAPTER 3 40 , 
DIVISIONS 100 TO 102 

STATUTORY AUTHORITY: 

) 
) 
) 

ORS 466.020 requires the Commission to: 

STATEMENT OF NEED FOR 
RULEMAKING 

(1) Adopt rules to establish minimum requirements for the treatment 
storage, and disposal of hazardous wastes, minimum requirements 
for operation, maintenance, monitoring, reporting and supervision 
of treatment, storage and disposal sites, and requirements and 
procedures for selection of such sites. 

(2) Classify as hazardous wastes those residues resulting from any 
process of industry, manufacturing, trade, business or government 
or from the development or recovery of any natural resources, 
which may, because of their quantity, concentration, or physical 
chemical or infectious characteri sties: 

(a) Cause or significantly contribute to an increase in 
mortality or an increase in serious irreversible or 
incapacitating reversible illness; or 

(b) Pose a substantial present or potential hazard to human 
heal th or the environment when improperly treated, stored, 
transported, or disposed of, or otherwise managed. 

(3) Adopt rules pertaining to hearings, filing of reports, submission 
of plans and the issuance of licenses. 

(4) Adopt rules pertaining to generators, and to the transportation 
of hazardous waste by air and water. 

ORS 466 .085 authorizes the Commission and the Department to perform any act 
necessary to gain Final Authorization of a hazardous waste regulatory 
program under the provisions of the federal Resource Conservation and 
Recovery Act (RCRA). 

NEED FOR THE RULES: 

The management of hazardous waste is currently under both state and federal 
control but, by being authorized, a state may manage its own hazardous 
waste in lieu of a federally operated program. The proposed adoption of 
new federal rules is required, for the Department to maintain Final 
Authorization. 
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PRINCIPAL DOCUMENTS RELIED UPON: 

Existing federal hazardous waste management rules, 40 CFR Parts 260 to 266, 
270, and 124, and existing State rules, OAR Chapter 340, Divisions 100 to 
102. 

FISCAL AND ECONOMIC IMPACT: 

The new, more stringent federal regulations will increase the costs 
of hazardous waste management in this state, including costs to small 
businesses. However, any increased costs associated with these new 
standards will occur irrespective of the Department's proposed rule 
amendments. The new standards for small quantity generators, and for 
owners and operators of hazardous waste management facilities, have already 
been promulgated by the U.S. Environmental Protection Agency (EPA). In the 
event that the state does not also adopt these new standards, EPA will 
enforce them. 

ZF1702.1 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF A~IBNDING 
OAR CHAPTER 340, 
DIVISIONS 100 TO 102 

) 
) 
) 

LAND USE CONSISTENCY 

The proposal described appears to be consistent with all statewide planning 
goals. Specifically, the rules comply with Goal 6 because they modify 
existing rules in a manner that ensures the safe management of hazardous 
waste generation, storage, transportation, treatment and disposal, and 
thereby provide protection for air, water and land resource quality. 

The rules comply with Goal 11 by promoting hazardous waste reduction at the 
point of generation, beneficial use, recycling, treatment, and by 
controlling disposal site operations. They also intend to assure that 
current and long-range waste disposal needs will be accommodated. 

Public comment on this proposal is invited and may be submitted in the 
manner described in the accompanying Public Notice of Rules Adoption. 

It is requested that local, state and federal agencies review the proposal 
and comment on possible conflicts with their programs affecting land use 
and with statewide planning goals within their jurisdiction. The 
Department of Environmental Quality intends to ask the Department of Land 
Conservation and Development to mediate any apparent conflicts thereby 
brought to its attention. 
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A CHANCE TO COMMENT ON ... 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

ZF1702.~ 

Public Hearing 

Date Prepared: 
Hearing Date: 
Comments Due: 

Feb. 17, 1987 
Apr. 17 , 1 987 
Apr. 17, 1 987 

Persons who manage hazardous waste, including generators, and 
owners and operators of hazardous waste treatment, storage and 
disposal facilities. 

The Department of Environmental Quality (DEQ) proposes to amend 
OAR Chapter 340, Divisions 100-102, to include recently promulgated 
federal requirements. This is necessary to assure equivalence to the 
federal program and maintain Final Authorization to manage a 
comprehensive hazardous waste management program in Oregon. 

0 New regulations are proposed for generators of between 100 kg 
(220 lbs.) and 1,000 kg (2,200 lbs.) of hazardous waste in a 
calendar month. The state's existing small quantity generator 
rules are proposed to be deleted. 

o Amendments to the closure, post-closure and financial 
responsibility requirements for hazardous waste management 
facilities are proposed. 

o New regulations are proposed concerning public availability of 
information about hazardous waste management facilities. 

o Technical corrections to the federal definition of solid waste 
and clarification of the listing as hazardous waste of spent 
pickle liquor from steel finishing operations are also proposed. 

A Public Hearing is scheduled for: 

9:00 a.m. 
Friday, April 17, 1987 
DEQ 1 s Portland Office 
811 s. W. Sixth Ave. 
4th Floor Conference Room 

Written comments should be submitted at the public hearing or sent to 
DEQ, Hazardous and Solid Waste Division, Attn: Bill Dana, 
811 S.W. 6th, Portland, Oregon 97204, by December 2, 1986. 

After the public hearing, DEQ will evaluate the comments, prepare a 
response to comments and make a recommendation to the Environmental 
Quality Commission in May 1987. The Commission may adopt the 
amendments as proposed, adopt modified amendments as a result of the 
testimony received or decline to adopt any amendments. 

For more information, or to receive a copy of the proposed rule 
amendments, call Bill Dana at (503) 229-6015 or toll-free at 1-800-
452-4011 in the State of Oregon. 

FOR FURTHER INFORMATION: 
c.ontact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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Before the Environmental Quality Commission of the State of Oregon 

In the Matter of Amending 
OAR 340, Divisions 100-105 

) 
) 

Proposed Amendments 

Unless otherwise indicated, material enclosed in brackets [ ] is proposed 
to be deleted and material that is underlined is proposed to be added. 

1. Rule 340-100-002 is proposed to be amended as follows: 

340-100-002 ill Except as otherwise modified or specified by OAR 
Chapter 340, Divisions 100 to 106, the rules and regulations 
governing the management of hazardous waste, including its generation, 
transportation by air or water, treatment, storage and disposal, 
prescribed by the United States Environmental Protection Agency in 
Title 40 Code of Federal Regulations, Part 260 to 266, 270 and Subpart 
A of 124, and amendments thereto promulgated prior to May 1 , 1985 , are 
adopted and prescribed by the Commission to be observed by all persons 
subject to ORS [459.410 to 459.450, and 459.460 to 459.695.) 466.005 
to 466.080, and 466.090 to 466,215. 

(2) In addition to the provisions of section (1) of this rule, 
the following amendments to Title 40 Code of Federal Regulations, 
Part 260 to 266, 270 and Subpart A of 124, as published in volumes 50 
and 51 of the Federal Register (FR), are adopted and prescribed by the 
Commission to be observed by all persons subject to ORS 466.005 to 
466.080, and 466.090 to 466.215: 

(a) Technical corrections to the definition of solid waste, in 
50 FR 33541-43 (August 20, 1985) 

(b) Amendments applicable to generators of between 100 kg (220 
lbs) and 1,000 kg (2,200 lbs) of hazardous waste in a calendar month, 
in 51 FR 10146-76 (March 24, 1986). 

(o) Amendments pertaining to closure and post-closure care and 
financial responsibility for hazardous waste management facilities, in 
51 FR 16422-59 (May 2, 1986) • 

(d) Amendments clarifying the listing fer spent pickle liquor 
from steel finishing operations, in 51 FR 19320-22 (May 28, 1986) and 
51 FR 33612 (September 22, 1986). 

(e) Amendments pertaining to liability coverage for hazardous 
waste management facilities, in 51 FR 25350-56 (July 11, 1986). 

2. A New Rule, 3110-100-005, is proposed to be Adopted as Follows: 

340-100-005 (1) Upon request, the Department shall make available 
Department records regarding facilities and sites for the treatment, 
storage, and disposal of hazardous waste, in accordance with ORS 192.410 
through 192.500. 

(2) Within twenty (20) days of receipt of a request for records, under 
section ( 1) of this rule, the Department shall either grant or deny the 
request. If the Department fails to act within twenty (20) days, the 
request shall be deemed to be denied. 
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(3) In the event that a request for records is denied, the Department 
shall notify the requester, in writing, of the basis for the denial and of 
the requester's right to appeal the denial to the Attorney General of the 
State of Oregon, as provided in ORS 192.450. 

(4) In the event that a claim of confidentiality has been made, under 
OAR 340-100-003, and such claim cannot be resolved within twenty (20) days 
of receipt of a request for records, the Department shall notify the 
requester within that 20-day period that the request is denied until the 
claim of confidentiality can be resolved. 

(5) The Department shall consider the reduction or waiver of any fees 
required to provide copies of records, if the records are requested by the 
news media, a non-profit public interest group, or any other person or 
entity, and the requester provides a written statement in support of 
reduction or waiver. The Department may reduce or waive fees, if the 
Department determines that reduction or waiver serves the public interest, 
taking into consideration the magnitude of the request, the Department's 
resources, whether the information would not be obtainable by the requester 
without the reduction or waiver and any other factors relevant to the 
public interest. 

3. Rule 340-101-005, special requirements for hazardous waste produced by 
small quantity generators, is proposed to be deleted as follows: 

[Special requirements for hazardous waste produced by small quantity 
generators.] 

[340-101-005 (1) The provisions of 40 CFR 261.5(b) and 261.5(g) are 
deleted and replaced with sections (2), (3), (4) and (5) of this rule. 

(2) Except for those wastes identified in 40 CFR 261.5(e) and (f), a 
small quantity generator's hazardous wastes are subject to regulation 
under Divisions 100 to 108 only to the extent of generator compliance 
with the requirements of OAR 340-101-005(3) and the owner or operator of 
a treatment or storage facility's compliance with the requirements of 
OAR 340-101-005(4). 

(3) In order for hazardous waste generated by a small quantity 
generator to be excluded from full regulation under 40 CFR 261 ,5, the 
genera tor must : 

(a)(A) Comply with 40 CFR 262.11; and 
(B) If he generates more than 200 pounds in a calendar month, comply 

with 40 CFR 262.12(a), 262.30, 262.31, and 262.32(a). 
(b) If he stores his hazardous waste on-site, store it in compliance 

with the requirements of 40 CFR 261.5(f); and 
(c) If the quantity generated in a calendar month exceeds the small 

quantity disposal exemptions indicated in section (5) of this rule: Either 
treat or dispose of his hazardous waste in an on-site facility, or ensure 
delivery to an off-site storage, treatment or disposal facility, either of 
which is: 

(A) Permitted under Division 105; 
( B) In interim status under 40 CFR Parts 26 5 and 270; 
(C) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; 
(d) If the quantity generated in a calendar month is equal to or less 

than the small quantity disposal exemptions indicated in section (5) of 
this rule: 
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(A) Either treat or dispose of his hazardous waste in an on-site 
facility, or ensure delivery to an off-site storage, treatment or disposal 
facility, either of which is: 

(i) Permitted under Division 105; 
(ii) In interim status under 40 CFR Parts 265 and 270; 
(iii) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271 ; or 
(iv) Permitted, licensed or registered by a state to manage municipal 

or industrial solid waste. Additionally, the generator shall: 
(I) Securely contain the waste to minimize the possibility of waste 

release prior to burial; and 
(II) Obtain permission from the waste collector or from the landfill 

permittee, as appropriate, before depositing the waste in any container for 
subsequent collection or in any landfill for disposal. In the event that 
the waste collector or landfill permittee refuses to accept the waste, the 
Department shall be contacted for alternative disposal instructions. 

(4) The owner or operator of an off-site facility that treats or 
stores hazardous waste obtained only from small quantity generators in 
amounts greater than 200 pounds but less than 2000 pounds of hazardous 
waste in a calendar month must obtain a letter of authorization from the 
Department as required by rule 340-105-100. Owners or operators of off
si te facilities that treat or store more than 2000 pounds per calendar 
month are fully subject to regulation under Divisions 100 to 108. 

(5) The following small quantity exemption levels shall be used for 
purposes of section (3) of this rule: 

Small Quantity Small Quantity 
Hazardous Disposal Exemption Hazardous Disposal Exemption 
Waste No. (lb. per month) Waste No. (lb. per month) 

D001 25 F001 200 
D002 200 F002 200 
D003 Determined by the F003 25 

Dept. on an indivi- F004 200 
dual basis, but F005 25 
not to exceed 200 F006 200 

D004 10 F007 10 
D005 200 FOOS 10 
D006 10 F009 10 
D007 200 F010 10 
D008 200 F011 10 
D009 10 F012 10 
D010 200 F024 200 
D011 200 F020 2 
D012 10 F021 2 
D013 10 F022 2 
D014 10 F023 2 
D015 10 F026 2 
D016 10 F027 2 
D017 10 F028 10 
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Hazardous 
Waste No. 

K001 
K002 
K003 
K004 
K005 
K006 
K007 
KOOB 
K009 
K010 
K011 
K013 
K014 
K015 
K016 
K017 
K018 
K019 
K020 
K021 
K022 
K023 
K024 
K025 
K026 
K027 
K028 
K029 
K093 
K094 
K095 
K096 
K030 
K083 
K103 
K104 
K085 
K105 
K071 

P001 to 

P001 to 

P001 t6 
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Small Quantity 
Disposal Exemption 
(lb. per month) 

10 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 

10 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 

10 

P999 - Commercial chemical 
or intermediates 

P999 - Spill cleanup 
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Small Quantity 
Hazardous Disposal Exemption 
Waste No. (lb. per month) 

K073 200 
K106 10 
K031 10 
K032 10 
K033 10 
K034 10 
K097 10 
K035 10 
K036 10 
K037 10 
K038 10 
K039 10 
K040 10 
K041 10 
K098 10 
K042 10 
K043 10 
K099 10 
K044 200 
K045 200 
K046 200 
K047 200 
K048 200 
KOll9 200 
K050 200 
K051 200 
K052 200 
K061 200 
K062 200 
K069 200 
K100 200 
K084 10 
K101 10 
K102 10 
K086 200 
K060 200 
K087 200 
K088 200 

products 2 

200 

P999 - Process waste as defined 10 
in 340-101-040 (2)(a) 

-4-
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U001 to U999 - Commercial chemical products 
or intermediates 

U001 to U999 - Process waste as defined in 
340-101-040 (2)(b) 

X001 Pesticide waste as defined in 
340-101-045 

All F, K, U and X listed spill cleanup 

10 

10 

10 

2000] 

4. Rule 340-102-041 is proposed to be amended as follows: 

340-102-041 (1) The provisions of this rule replace the 
requirements of 40 CFR 262 .41 • 

(2) A generator [who ships his] of hazardous waste [off-site 
must submit to the Department Quarterly Reports of the waste 
shipped] who is required by 40 CFR 262.20 to use a manifest when 
shipping wastes off-site, shall submit Quarterly Reports to the 
Department: 

(a)(A) The Quarterly Report [consists of copies of the latest 
quarter's manifest and shipping papers. Alternatively, generators may 
copy the information from the manifests and shipping papers onto a 
form of their choice and submit it within the same time schedule. 

(Comment: For ease of processing, the Department prefers 
xerographic or carbon copies of the manifests and shipping papers)]. 
shall contain at least the following information: 

(i) A copy of the completed manifest for each shipment made 
during the calendar quarter; and 

(ii) A listing of all additional waste generated during the 
quarter that was sent off-site without a manifest or was used, reused 
or reclaimed on-site. The listing shall include at least: 

(I) The generator's name and address; 
(II) The generator's U.S. EPA/DEQ Identification Number; 
(III) Identification of the calendar quarter in which the waste 

was generated; 
(IV) The type and quantity of each waste generated, by EPA code 

number; and 
(V) The disposition of each waste, including the identity of the 

receiving party for wastes shipped off-site. 
( B) T)le Quarterly Report must be accompanied by the following 

certification signed and dated by the generator or his authorized 
representative: 

11I certify under penalty of law that I have personally examined 
and an familiar with the information submitted in this demonstration 
and all attached documents, and that, based on my inquiry of those 
individuals immediately responsible for obtaining the information, I 
believe that submitted information is true, accurate, and complete. I 
am aware that there are significant penal ties for submitting false 
information, includes the possibility of fine and imprisonment. 11 
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(b) No later than 45 days after the end of each calendar quarter. 
(3) Any generator who treats, stores, or disposes of hazardous 

waste on-site must submit a report covering those wastes in accordance 
with the provisions of Divisions 104 and 105. 

5. Rule 340-102-044 is proposed to be added as follows: 

340-102-044 The provisions of 40 CFR 262 .44 are deleted. 
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40 CFFI Paris 261 and 266 

[SWH-FF1l-20G3-0] 

Hazardous Waste Management 
System; Definition of Solid Waste; 
Technlcal Corrections 

AGENCY: Environrnental Protection 
Agency. 
ACTION: Technical Coi'rectiona to the 
Definition of Solid Waste Final 
Rulen1aking. 

SUMMARY: On January 4, 1985, EPA 
promulgated a final rule which dealt 

· with the question of which materials 
being recycled (or held for recycling) are 
solid and hazardous wastes. This rule 
also provided general and specific 
standards for various types of 
hazardous waste recycling activities. 
EPA issued technical corrections fa this 
rule on April 11, 1985. Since that time, 
EPA has identified several other 
provisions that require technical 
correction or clarification. This notice 
makes these changes and modifies the 
previous publi'?ation accordingly. 
EfFECTIVE DATE: These corrections 
become effective on August 20, 1985. 
FOR FURTHER INFORMATION COHTACT: 
RCRA Hotline, toll free, at (800) 424-
9346 or at [202) 382-3000. For technical 
information contact Matthew A. Straus, 
Office of Solid Waste [WH-562B], U.S. 
Environmental Protection Agency, 401 M 
St. SW., Washington, D.C. 20460, [202} 
475-8551. 
SUPPLEMENTARY INFORMATION: 

I. Technical Corrections .to Rule 

A. lnterin1 Exemption for Hazardous 
Waste-Derived Fuels Produced From 
Waste!; F1:om Petroleum Refinirig, 
Production, or Transportation 

On January 4, 1985, EPA amended its 
existing definition of solid waste. 50 FR 
.614. This rulemaking defined which 

. materials being recycled (or held for' 
recycling) are solid wastes. EPA 

·promulgated c-ertain technical 
amendments to these rules on April 11, 
1985. 50 FR 14216. One of these 
corrections concerned the regul<itory 
status of hazardous waste-derived fuels 
produced from oil-bearing hazardous 
wastes from petroleum refining, 
production, and transportation. The 
technical amendment clarified that such 
fuels are presently exempt from 
regulation, pending a substantive 
decision as to whether regulation is 
necessary to protect hwnan health and 
the environment. See 50 FR 14218; see 
also 50 FR 26389, June 26, 1985, likewise 
stating that such fuels are presently 
exempt from regulation. 

There is a drafting error in the April 
11 technical rule, however, in that the 
interim exemption was placed in 
§ 266.30 of the regulations. This 
provision applies to hazardous waste 
fuels burned in boilers or industrial 
furnaces; thus, the interim exemption 
would appear to apply only when the 
hazardous waste-derived fuel from 
petroleum refining is to be burned in 
these types of devices. But fuels can be 
burned in other devices-in certain 
space heaters or- engines not of integral 
design, for example-and the Agency 
intended that these hazardous waste
derived fuels be exempt without regard 
for the type of unit in which they are 
burned. We consequently are placing 
the interim exemption in§ 261.6(a)(3), 
which provision exempts recyclable 
materials from regulation~ These 
particular hazardous waste fuels thus 
are presently exempt from regulation 
without regard for the nature of the 
device in which they are burned. 

This exemption is also applicable to 
oil reclaimed from petroleum refining 
hazardous wastes prior to insertion or 
reinsertion into the petroleum refining 
process (and, as already stated in the 
precedlrig paragraph, to fuels resulting 
from refining of the reClaimed oil]. Such 
reclaimed oil, i.e .• oil reclaimed from 
petroleum refining hazardous waste, is 
not presently subject to regulation. This 
leaves in place the regulatory scheme of 
the May 19, 1980 rules, whereby such 
reclaimed oils are exempt from ~ 
regulation. See 50 FR 847 /3. The Agen~y 
is determining if and how to regulate 
such reclaimed oil as part of the 
rulemaking on hazardous waste fuels 
proposed on January 11, 1985. See 50 FR 
1684. 

There are two further points of 
clarification. As drafted in the April 11 
notice, the interim exemption applied to 
all fuels exempt from the labeling 
requirements of RCRA section 3004(r). 
Section 3004[r} applies to hazardous 
waste-derived fuels produced from, or 
otherwise containing, oil-bearing 
hazardous wastes from petroleum 
refining, production, 8.nd transportation 
that are reintroduced into particular 
parts of the petroleum refining process. 
Questions have been raised about the 
precise scope of some of the terms in 
section 3004(r). On reflection, EPA does 
not belie.ve it necessary to refer to 
section 3004{r) to express its intent to 
provide an interim exemption. 
Consequently, we are revi.sing the 
interim exemption to refer to fuels from'· 
petroleum refining that include as 
ingredients {i.e.~ that are produced from 
or othe.rwise contain) oil-bearing 
hazardous wastes from normal 
petroleum refining, production, or 

transportation practices. We note that 
these hazardous wastes can be 
generated off-site, and the resulting fuels 
are covered by the interim exemption. 
(Cf. section 3004(r)(3} which also is not 
limited to wastes generated on-site.) We 
also note, as we did on April 11 {50 FR 
at 14218/2), that these wastes must be 
indigenous to the petroleum refining, 
production. or transportation·process, 
and so lrVould not include such wastes 
a.s spent pesticides. 

Second, certain persons have raised 
the question of whether there is any 
regulatory distinction between fuels 
1jproduced from" hazardous waste and 
those "containing" hazardous waste, as 
these terms are used in amended 40 CFR 
261.2(c}[2} (BJ and (CJ. The Agency 
intends no such distinction. Nor did the 
Congress. See RCRA amended section 
3004(q], noting that hazardous waste 
fuels are those produced from hazardous 
waste, or.that "othenvise contai(n)0 

hazardous waste (emphasis added]. 
Fuels produced from hazardous waste 
thus are a subset of !he class of fuels 
containing hS.zardous was~e. EPA's 
amended definition of secondary 
materials that are wastes when burned 
for energy recovery is coextensive with 
this statutory provision. 50 FR 630 

·(January 4, 1985]. The Agency also 
stated repeatedly in the preamble to the 
amended definition of solid waste that it, 
claimed authority over all hnZardous 
waste-derived fuels, without regard for 
how they are generated. Thus, EPA 
indicated that any fuels that "include 
hazardous Y.Jastes as ingredients" iire 
themselves wastes; that any fuels 
11derived from these [hazardous] wastes 
[are] defined as solid wastes"; and that 
when hazardous wastes are · 
11incorpornted into.fuels ... fuels 
conta,ining these wastes ••. remain 
solid wastes." 50 FR at 625 n.12, 629/2, 
and 636/1. Consequently, when a person 
uses a hazardous waste as a component 
in the fuel process, the output of lhe 
process is defined as a waste (assuming 
listed wastes are involved, or that the 
waste-derived fuel exhibits a hazardous 
waste characteristic). (The question of if 
and how to regulate such wastes 
remains for future rulemakings.) 

The Agency also notes that these 
same principles apply with respecUo 
waste·-derived products "that are used in 
a manne1· constituting disposal-they 
are wastes when a hazardous waste is 
used as a component of the process that 
produces them. See, e.g., 50 FR 627~28 
(rejecting a standard based on simple 
mixing) and amended§ 266.ZO(b] [EPA 
has jurisdiction ove-r hazardous was!_!!· 
derived products even where 
iric9rporated wastes have been 
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chemically reacted and are not 
separable by physical means). 

In order to eliminate any possible 
uncertainty on this point, however, the 
Agency has decided to revise the 
language of§ 261.2(c)[1) (use 
constituting disposal) and [c)[Z) (burning 
for energy recovery) to recite the 
language from the Hazardous and Solid 
Waste Amendments of 1984 [HSWA). 
Thus, {a) hazardous secondary materials 
used to produce a fuel or used to 
produce a material that is applied to the 
land are defined as wastes; and (b) 
hazardous secondary materials 
otherwise contained in such waste
derived products are defined as wastes. 
In both cases, the waste-derived product 
is defined as a waste (assuming it too is 
hazardous as provided in § 261.3) and is 
potentially subject to regulation under ... 
Subtitle C of RCRA. 

B. Interim Exemption for Hazardous 
Waste-Derived Fuels From Iron and 
Steel Production 

On April 11, 1985, EPA also clarified 
that hazardous· waste-derived coke from 
the iron and steel industry is not subject 
to regulation when the only hazardous 
wastes used in the coke-making process 
and from iron and steel production. This 
interim exemption was also placed in 
§ 266.30[b) and-so is limited by the type 
of unit in which the waste-derived coke 
is burned. To avoid any unintended 
limitation on the scope of this interim 
exemption, we are now placing it in 
§ 261,6(a)(3). 

C. Regulation of the Process of 
Recycling 

EPA stated in the preamble to the 
final rule tliat EPA does not presently 
regulate the actual process of recycling 
(with the exception of certain uses 
constituting disposal), only the storage, 
transport, and generation that precedes 
it. 50 FR 642/1. The Agency included this 
thought in§§ 261.6[c)(2) and 266.35 of 
the regulations, but forgot to include it in 
§ 261.6(c)(1). We consequently are 
amending § 261.6(c)(1) to state that the 
enumerated require1nents only apply to 
recyclable materials stored before they 
are recycled. 

D. Correction to Subpart G of Part 266 

Subpart G of Part 266 contains rules 
for spent lead-acid batteries being 
reclaimed. Due to a typographical error, 
this provision was misnumbered as 
"§ 266.30". The correct numbering is 
_ § 266.80. Today's notice corrects this 
error. 

E. Clarification of Part A Perini! 
Requirements 

In the April 11, 1985 notice, EPA 
indicated that facililies located in States 
which do not have finally authorized or 
interim authorized permit programs 
need to submit new or amended Part A 
permit applications to EPA by July 5, 
1985. 50 FR 14217/3. Although accurate 
for States without any EPA 
authorization, this statement was not 
correct with respect to Phase I interim 
authorized States. If a State has any 
form of authorization, its universe of 
wastes (as approved by EPA) defines 

-the universe of RCRA regulated entities 
within the State. Program 

. Implementation Guidance 62-1, 
Noveinber 20, 1981. Thus, a person 
managing a waste that is not yet part of 
such an authorized State's universe of 
hazardous waste is not presently 
required to submit a Part A application. 
The' new or ainended appliCation would 
have to be submitted when the State's 
unive.rse of wastes has been amended to 
reflect changes to Part 261 and has been 
authorized by EPA. 

II. Regulatol'y Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major'~ and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. Since this notice simply m_akes 
typographical and technical corrections 
and does not change_ the previously 
approved final rule, this rule is not a 
major rule, and, therefore no Regulatory 
Impact Analysis was conducted. 

List of Subjects in 40 CFR Parts 261 and 
266 

I-Iazardous wastes, Recycling. 
Dated: August 12, 1985, 

Allyn M. Davis, 
Acting Assistant Administrator for Solid 
Waste and Emergency Response. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows: 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

1. The authority section for Part 261 
continues to read as follows: 

Authority: Secs.1006, 2002(a), 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended {42 U.S.C. 
6902, 6912(a), 6921, and 6922). 

2. In § 261.2(c)(l)(i), paragraph (BJ is 
revised to read as follows: 

§ 261.2 Definition of solid waste. 
• • 

fcl * • • 

(1)* *.* 

(i} * * * 
[BJ Used to produce products that are 

applied to or placed on the land or are 
otherwise contained in products that are 
applied to or placed on the land (in 
which cases· the product itself remains a 
solid waste). 

• • 
3. In § 261.2(c)(2)(i), paragraph (CJ is 

removed and paragraph (B) is revised to 
read as follows: "'\ 

§ 261.2 Definition of solid waste. 
• 

(c) * * * 
(2) ••• 

(i) * * * 
(BJ Used to produce a fuel or are 

otherwise contained in fuels {in which 
cases the fuel itself re1nains a solid 
waste). 

• • 
· 4. In § 261.6(a)[3), paragraphs (v), (vi), 
and (vii) are added to read as follows: 

§ 261.6 Requirements for recyclable 
materials. 

(a) * * * 
(3) * * * 

• . . 
(v) Fuels produced from the refining of 

oil-bearing hazardous Wastes along with 
normal process streams at a petroleum 
refining facility if such wastes result 
from normal petroleum refining, 
production, and transportation 
practices; 

(vi) Oil reclaimed from hazardous 
waste resulting frOm normal pertoleum 
refining, production, and transportation 
practices, which oil is to b~ refined 
along with normal process streams at a 
petroleum refining facilityi or 

(vii) Coke from the iron and steel 
industry that contains hazardous waste 
from the iron and steel production 
process. 

• • • 
5. In§ 261.6(c) paragraph (1) is 

amended to read as follo\vs: 

§ 261.6 Requirements for recyclable 
materials .. 
• • • • 

(c)(1) Owners or operators of facilities 
that store recyclable materials before 
they are recycled are regulated under all 
applicable provisions of Subparts A 
through L of Parts 264 and 285 and Parts 
270 and 124 of this Chapter and the 
notification requirement under section 
3010 of RCRA, except as provided in 
paragraph (a) of this section. (The 
recycling process itself is exempt from 
regulation.) 

• • 
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. PART 266-STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

. 6. The authority citation for Part 266 
continues to read as follows: 

Authority: Secs. 1006, 2002(a), and 3004 of 
the Solid Waste Disposal Act, as antended by 
the Resource Conservation and RecoVery Act 
of 1976, as amended (42 U.S,C. 6905, 6912(a), 
and 6924). 

7. Section 266.30(b} is amended by 
deleting paragraphs (b)(3} and (b}(4}. 

8. FR Doc. 65-3 published in the 
Federal Register of January 4, 1965 (50 
FR 614), is corrected by changing the 
section number 11266.30" under Subpart 
G to "266.80" on page 667 .. 

[FR Doc. 85--19708 Filed 8-19-:85; 8:45 am] 

BILLING CODE 6560-50-M 

40 C Part 799 

[OPTS-4 128; TSH-FRL 2815-SbJ 

ldentifica ion of Specific Chemical 
Substanc and Mixture Testing 
Requlrem nt; Dlethylenetrlamine 

Correction 

In FR Do . 85-12422, beginning on 
page 21398 as Part Ill, in the issue of 
Thursday, ay 23, 1965, make the 
following c rrection: 

On page 1412, second column, 
§ 799.1575( }(2)(i}(C}, the fifth line 
should hav read: "section or in the in 
vivo cytoge etics test conducted 
pursuant to aragraph [c}[2)(i}(B} of this 
section pro uces a positive result." 
BILLING CODE 1 OS.01·M 

FEDERAL C MMUNICATIONS 
COMMISSIO 

47 CFR Parts 2 and 97 

Modification I Footnote US275 to the 
Table of Freq ency Allocations 

AGENCY: Fede l Cornmunications 
Commiss'ion. 
ACTfON: Order. 

SUMMARY: The ederal Communications 
Commission am nds Parts 2 and 97 of 
its Rules to prohi it secondary amateur 
operations in the 02-928 MHz band in 
the White Sands · ssile Range. This 
action will provide otection to 
essential primary.re location aiid 
control operations at · e Sands 
Missile Range. 

EFFECTIVE DATE: Septe er 29, 1985. 
ADDRESS: Federal C munications 
Commission, 2035 Street NW,, 
Washington, D.C. 554. 
FOR FURTHER INF MATION CONTACT: 
Mr. Fred Thomas Office of Science and 
Technology, 191 M Street NW., 
Washington, D .. 20554, (202} 653--1!162. 
SUPPLEMENTARY INFORMATION: 

List of Subjects 

47CFRPart2 

FrecJ.uency all cations. 

47 CFR Part 97. 

Ainateur radio 

Order 
In the matter of a endment of parts 2 and 

97 of the Commissi n's "rules to prohibit 
amateur use of the 02-928 MHz band at 
White Sands Missi Range in southern New 
Mexico, · 

Adopted: August 5, 1985. 
Released: Angus 15, 1985. 
By the Comrnissi n, · 

1. This action estricts amateur 
operations in th 902-928 MHz band in 
the vicinity of hite Sands Missile 
Range. In the se ond Report and Order 
of General Doc! t 80--739, 
lmplementa ti on f the Final Acts of the 
1979 WARC, th Commission allocated 
the 902--928 MH band to the amateur 
service on a se ndaty basis; it 
allocated the b nd on a primary basis 
for Governmen radiolocation and for 
industrial, scie tific and medical 
applications. 1 his. band has recently 
been added by the Report and Order in 
PR Docket 64- 60 to the frequencies 
listed in Part 9 as being available for 
amateur use. 2 -fowever, th~ Department 
of the Army h s informed !he 
CommiSsion t1 at several critical 
radiolocation perations, including 
tl'acking and ntrol opel'ations of 
unmanned air raft, require the use of 
frequencies h the 902-928 MHz band at 
the White Sa da Missile Range in New 
Mexico and at amateur operations in 
this area ·co d impair or seriously -
disrupt thes operations. Therefore, the 
Army has r quested that the 
Con1migsio place restrictions on 
amateur o erations in the 902-928 MHz 
band aro nd the White Sands area: 

2. In o der to protect these critical 
milita operations we are modifying 
footn e US275 to the Table of 
Fre ency Allocations, § 2.106 of the 

See Second Report and Order ln General Docket 
o. B0-739 FCC 63-511, 49 FR 2357 (adopted 

Noveinber B, 1983). · 
2 See Report and Order in PR Docket No. M-960 

FCC 85.-460 (adopted August 9, 1985), 

Co ission's Rules, and modifying 
§ 97.7 f the Commission's Rules to 
restrict ateur operations in this band. 
The restr tions are as follows: In the 
band 902- 28 MHz the amateur service 
is prohibit in the area of Texas and 
!\Jew Mexic bounded by latitude 31'41' 
N. on the s th, longitude 104'11' W. on 
the east, lat tude 34'30' N. on the north 
and longitu e 107'30' W. on the west: in 
addition1 ou side this area but within 
150 miles of these boundaries of White 
Sands Miss e Range, New Mexico, the 
service is Ii ited to a maximum peak 
envelope p er output of 50 watts from 
the transmi er.· The necessary 
amendment to Sections 2.106 and 97.7 
of the Com ission's Rules are contained 
in the Appe dix. 

3. In ace dance with section 553 of 
the Admini trative Procedures Act, 
which excl des matters involving 
military fu cti_ons from the notice 
process (U .. C. 553(a}(1)), no Notice of 
Proposed R e Making will be issued in 
this matter. 

4. Accord ngly, it is ordered, that 
§ § 2.106 an 97.7 ere amended as set 
forth in the ppendix. Authority for this 
action is co tained in section 4(i) and 
303(r} of the ommunications Act of 
1934, as ame ded. These amendments 
become effe live September 29, 1985. 

5. Point of ontact on this matter is 
Fred Thomas (202) 653-8162. 
Fed~-ral Comm nic8tions Commission. 
William J. Tric: rico, 
Secretary.-

Appendix 

Parts 2 and 97 of Chapter I of Title 47 
of the Code o Federal Regulations are 
amended as f !lows: 

The author' y citations in Parts 2 and 
97 continue t read: 
· Authority: Se s. 4_, 303, 48 Stat. 1066, 1082 

. as amended; 47 .S.C. 154, 303. 

PART 2-FI'! OUENCY ALLOCATIONS 
AND RADIO REATY MATTERS; 
GENERAL fl I.ES AND REGULATIONS 

SeCtion 2.1 6 is amended by revising 
the text of fo note US275 as follows: 

§ 2.1os Table llrequency allocations. 
• • • • • 
US275 The ban 902-928 MHz is allocated 

on a secondary basis to the amateur 
service subject not causirig harmful 
interference to t e operations of 
Government stat ns authorized in this · 
band or to Autom tic·Vehlcle Monltoring 
(AVM) systems. S tions in the amateur 
service must tolera any interference from 
the operatiqna of in ustrial, scientific and 
medical [ISM) device .' ·AVM systems and 

• 

ii 
r 
rI 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 260, 261, 262, 263, 270, 
and 271 

[SWH-FRL-2969-2(b)] 

Hazardous Waste Management 
System: General; Identification and 
Listing of Hazardous Waste; Standards · 
for Generators of Hazardous Waste; 
Standards for Transporters of 
Hazardous Waste; EPA Administered 
Permit Programs; Authorization of 
Slate Hazardous Waste Programs 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: On August 1, 1985, the U.S. 
Environmental Protection Agency (EPA) 
proposed regulations' under the 
Resource Conservation and Recovery 
Act (RCRA), as amended by the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWA), that 
would be applicable to generators of 
between 100 kg and 1000 kg of 
hazardous waste in a calendar month 
("100-1000 kg/mo generators"). Based in 
large measure on the existing hazardous 
waste regulatory program, the proposed 
rules represented the Agency's efforts to 
balance the statutory mandate to protect 
human health and the environment with 
the statutory directive to keep 
burdensome regulation of small 
businesses to a minimll.m. 

EPA is today promulgating final 
regulations for these generators which 
modify certain aspects of the proposal. 
These modifications relate to the "small 
quantity generator" provisions o_f § 261.5 
and the use of the multi~copy manifest in 
lieu of the proposed single copy system. 
Exemptions from exception and biennial 
reporting as well as from the manifest 
system for certain reclamation 
shipments and from certain of the 
requirements applicable to on-site 
accumulation have been retained in the 
final rules. The effect of this rule would 
be to subject generators of behveen 100 
kg and 1000 kg of hazardous waste in a · 
calendar month to the hazardous waste 
regulatory program. 
DATES: EFFECTIVE DATE: September 
22, 1986. 

Compliance Dates: The Part 262 
standards will become applicable to 

· lOG-1000 kg/mo generators on 
September 22, 1986. 

The Part 264 and 265 standards will 
become applicable to 100-1000 kg/mo 
generatofs treating, storing, or disposing 
of hazardous waste on-site using non-

exempt management practices on March 
24, 1987. 

For off-site facilities managing wastes 
from lOG-1000 kg/mo generators, the 
Part 264 or 265 standards will apply to 
the wastes from generators of 100-1000 
kg/mo en September 22, 1986. 

For off-site facilities managing wastes· 
exclusively from generators of les.s than 
1000 kg/mo, the requirement to obtain 
interim status as a hazardous ,waste 
facility for wastes from lOG-1000 kg/mo 
generators will become applicable on 
September 22, 1986. 

Off-site facilities managing waste 
ffoin both large quantity generators and 
generators 10()-1000 kg/mo will need to 
modify their Part A permit applications 
(as well as Part B if already submitted) 
by September 22, 1986 to reflect these 
newly regµlated wastes from 100-1000 
kg/mo generators. 
ADDRESSES: The public docket for-this 
rulemaking is located in Rm S-212-C, 
U.S. Environmental Protection Agency, 
401 M Street, SW,, Washington, DC. The 
RCRA Docket is available for viewing 
8:00 a.m. to 4:00 p.m. Monday through 
Friday, excluding holidays. As provided 
in 40 CPR Part 2, a reasonable fee may 
be cha_rged for copying services. 
FOR FURTHER INFORMATION CONTACT: 
The RCRA/Superfund Hotline, (800) 
424-9346, [in Washington, DC, call 382-
3000), the Small Business Hotline, (800) 
368-5888, or Robert Axelrad, (202) 382-
5218, Office of Solid Waste (WH-562BJ, 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
20460. 
SUPPLEMENTARY INFORMATION: , 

Preamble Outline 
I. Authority 
II. Background and Sununary Of Final Rule 

A. The Hazardous and Solid Waste 
Amendments of 1984 
1. Codification Rule 
z. Minimum Rulemaking Requirements 
3. March 31, 1986 Hammer Provisions 
4, August 1, 1985 Proposal 

B. Summary of Final Rule 
III. Response to Comments and Anaylsis of 

Issues 
A. EPA's Approach To Regulating 100-1000 

kg/mo Hazardous Waste Generators 
B. Applicability Issues · 

1. Definition of "Small Quantity 
Generator" 
2. Generator Category Determination 

a. Counting Amendment to section 
261.5 

b. Generators of Acutely Hazardous 
Waste 

. c. Generators of Non-Acutely 
Hazardous Waste in Quantities of Less 
than 100 kg/mo 

d. Determination of Generator Status 
C. Part 262 Generator Responsibilities 

1. Notification and Identification Number 
Require1nents-section 262.12 

2, The Hazardolls Waste Manifest 
System-Part 262, Subpart B 

a. Number of Copies and Use of 
Manifest 

b. Manifest Exemption for Certain 
Reclamation Shipments 

c. Waste Minimization 
3. Recordkeeping and Reporting-Part 
262, Subpart D 

a .. Record.keeping-section 262.40 
b. Exception Reports-section 262.42 
c, Biennial Reports-section 262.41 

4. Pn-sitEi Accumulation-section 262.34 
a. Time and Quantity Limitations 
b. Standards Applicable to On-site 

Accumulation 
i. Standards for Preparedness ·and 

Prevention-Part 265, Subpart C 
ii. Standards for Contingency Plans, 

Einergency Procedures-Part 265, 
Subpart D, and Personnel Training 
Requirements 

iii. Standards for Accumulation in 
Containers-Part 265, Subpart I 

iv. Standards for On-site 
Accumulation in Tanks-Part 265, 
Subpart) 
5. International Shipments 
D. Transportation Issues 
E, Part 264/265 Facility Standard Issues 
1. Activities Requiring Permits 
2. Applicability of Permitting 
Requirements to Recycled Wastes 
3. Permit by Rule 
4. Modifications to Part A Permit 
Applications 

IV. Delayed Effective Dates 
V. Impact on Authorized States 

A. Applicability in Authorized States 
B. Effect on State ·Authorizations 

VI. CERCLA Impacts 
VII. Executive Order 12291-Regulatory 

Impact 
A. Esthnates of Per Firm Costs 

1. Part 262 Generator Standards 
2. Transportation Costs 
3. Treatment, Storage, and Disposal 
Costs 

a. On-site 'Accumulation 
b. Treatn1ent and Disposal 

B. Estimates of Nationwide Incremental 
Cost Burden on Generators of 100--1000 
kg/mo 

C. Estimates of the Econo1nic Iffipacts of 
Today's Rule 

VIII. Regulatory Flexibility Act 
IX, Paperwork Reduction Act 
X. List of Subjects 

I. Authority 

These regulatioris are being 
promulgated under authority of section 
2002[a), 3001, 3002, 3004, 3005, 3006, 3010, 

· 3015, 3017, and 3019, of the Solid Waste 
Disposal Act, as amended by the 
Resource Conservation and Recovery 
Act, as amended, 42 U.S.C. 6912[a), 6921, 
6922, 6924, 6925, 6926, 6930.'6935, 6939. 
fjg91, and 6993. 



Federal Register / Vol. 51, No. 56 / Monday, March 24, 1986 / Rules and Regulations 10147 

II. Background and Sumn1ary of Final 
Rule 

A. The Hazardous and Solid Waste 
Amendments of 1984 

On Noven1ber 8, 1984, the President 
signed Pub. L. 98-616, titled The 
HazardoUs and Solid Waste 
Amendments of 1984 (HSWA). These 
comprehensive amendments will have 
far-reaching ramifications for EPA's 
hazardous waste regulal<."!fY program 
and will impact a very large number of 
businesses in the United States. Further, 
Congress has established .in these 
amendments ambitious schedules for 
the imposition of the requirements that 
EPA must promulgate. 

With respect to regulati_on of small 
quantity generators (i.e., generators of 
less than 1000 kg of hazardous waste in 
a calendar month) the HSWA added a 
new subsection (d) to Section 3001 of 
RCRA designed to modify EPA's current 
regulatory exemption of wBstes 
gener'ated by small quantity generators 
from full Subtitle C regulation (40 CFR 
261.5). Section 3001(d] directs EPA to 
develop a compiehensive Set of . 
standards which will apply to hazardous 
wastes produced by small quantity 
generators ofbetw~en 100and1000 kg 
of hazardous waste in a calendar month 
("generators of 100-1000 kg/mo"). EPA 
is required to promulgate final standards 
no later than March 31, 1986. Today's 1 

final rule satisfied this requirement. In 
addition, section 3001(d) imposes certain 
minimum requirements on these 
generators prior to that date and 
requires EPA to complete a number of 
studies before April 1987. 

1. Codification Rule 

On July 15, 1985, EPA published in the 
Federal Register a Final Rule which 
codified a nuniber of legislatively 
mandated provisions contained in the 
HSWA (see 50 FR 28702-28755, July 15, 
1985). Among those provisions is the 
requirement of section 3001(d)(3) that 
effective 270 days from the date of 
enactment, all off~site shipments of 
hazardous waste from generators of 
greater than 100 kg but less than.1000 kg 
of hazardous waste during a calendar 
month must be accompanied by a copy 
of the Uniform Hazardous Waste 
Manifest, signed by the generator, and 
containing the following information: 

• . The name 8.nd address of the 
generator of the waste; 

• The U.S. Department of 
Transportation (DOT) description of the 
waste, including the proper shipping 
name, hazard-class, and identification 
number (UN/NA); 

• The number and type of containers; 

o The quantity of waste being 
transported; and 

• The name and address of the 
facility designated to receive the waste. 

The information required by this 
provision (codified at 40 CFR 261.5(h)(3)) 
corresponds to Items 3, 9, 11, 12, 13, 14, 
and 16, ofEPA form 8700-22 and 
accompanying instructions promulgated 
on March 20, 1984 (49 FR 10490). These 
information require:i;nents conform to 
DOT shipping requirements designed to 
provide necessary information to 
handlers of hazardous materials (e.g., 
transporters and emergency response 
personnel). 1 The.interim manifest 
requirement applies only until the 
.effective date of the regi.Jlations being 
promulgated today. These final rules 
will supersede the existing manifest 
requiremertts for these generators~ 

The HSWA provisions, together with 
existing regulations, distinguish ·three 
main classes of small quantitY 
generators for regulatory purposes: (1) 
Those generating between 100 and 1poo 
kg of non~acutely hazardous waste per 
calendar month; (2) those generating up 
to 100 kg of non-acutely hazardous 
waste per calendar month; and (3) those 
generating acutely hazardous wastes in 
quantities currently' set forth in · 
§ 261.5(e). These classes of small 
quantity generator are distinguished in 
the July 1985 "Codification Rule". Until 
the effective date of today's final rules, 
under the regulatory system imposed by 
40 CFR 261.5 implementing section 
3001(d) of the HSWA, a small quantity 
generator in the first group (l.e., 
producing between 100 and 1000 kg of 
non-acutely hazardous waste in a 
calendar month) is subejct to the 
foliowing requirements: 

( 1) He must determine if his waste is 
hazardous under 40 CFR 262.11 · 
(§ 261.5(h)(1)); . 

(2) He niay conditionally accumulate 
hazardous waste on~site provided he 
does not exceed the quantity limitation 
contained in § 261.5(h)(2); 

(3) After August 5, 1985, he must 
partially complete and sign a single 
copy of the Uniform Hazardous Waste 
Manifest to accompanY any off-site 
shipment of hazardous waste 
( § 261.5(h)(3)); and 

(4) fie must treat or dispose of his 
hazardous waste-on-site, or ensure 
delivery to an off-site treatment, storage, 
or disposal facility. The on-site or off
site facility Inust be either·: (i) Permitted 

1While100-1000 kg/nio generators are not now 
required to complete the entire manifest under 
Federal law, many'SlateS operating their own 
hazardous waste programs may already require 
additional information on the manifest or require 
use of the State's version of the Uniform Hazardous 
Waste Manifest. 

by EPA pursuant to Section 3005 of 
RCRA or by a State having an 
authorized pefmit program under Part 
271; (ii) in interim status under Parts 270 
and 265; (iii) permitted, licensed, or 
registered by -8 State to manage 
municipal or industrial solid waste; or 
(iv) a facility which beneficially uses or 
reuses; or legitimately recycles or 
reclain1s the waste, or tr·eats the waste 
prior to reuse, recycling or reclamation , 
(§ 261.5(h](4)). 

As discussed in the remainder of this 
preamble, 100-1000 kg/mo generators 
will be regulated under Part 262-266 and 
Parts 270 and 124 when today's rules 
become effective, to the extent that rules 
apply. 

Generators of less than 100 kg of 
hazardous waste in a c.a:Iendar month 
will remain conditionally exempt from 
most of the hazardous waste program, 
as provided in § 261.5(g). For example, 
gerierators of less than 100 kg are not · 
required tb comply with any manifesting 
provisio.ns. No additional requirements 
apply to thfs class of hazardous waste 
generator under. the existing rules un1ess 
the quantity limitations· contained in 
§ 261.5(g) are exceeded. 
· Generators that produce acutely 
hazardous waste and do not exceed the 
quantity limitations for such waste 
under § 261.5(e) will also be 
coilditionally exempt from regulatiort. 
No additional re'quirBments apply to this 
class of generators unless the quantity 
limitations- contained in § 261.S(e) are 
exceeded, at which point the acutely 
hazardous waste becomes subject to the 
full genera for requirerilents of 40 CFR · 
Part 262. 

2. Miriimum Rulemaking Requirements 

Section 3001( d](l) of the HSWA 
requires EPA to promulgate, by March 
31, 1986, standards under sections 3002, 
3003, and 3004, for hazardous wastes 
generated by a generator in a total 
quantity greater than 100 but less than 
1000 kilograms in a calendar month. 
Standards developed under this section 
must be sufficient tO protect human 
health and the environment-but "may 
v01y from the standards applicable to 
hazardous waste generated by larger 
quantity generators" [emphasis .added] 
(section 3001(d)(2)). EPA is further 
authorized to promulgate standards for 
generators of less than 100 kg/mo of 
hazardous waste if the Administrator 
determine it is nec~ssary-to do so to 
protect human health and the 
environment (section 3001(d)(4)). 

At a minimum, standards issued 
pursuant to section 3001[d)(1) must 
require that all ,treatment, storage, and 
diSposal of hazardous wastes from 
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generators of between ioo and 1000-kg 
of hazardous waste in a calendar month 
occur at a facility with interim status or 
a permit issued under section 3005 of 
RCRA. The standards must also allow 
generators of between 100 and 1000 kg 
of hazardo'us waste during a calendar 
month to store waste on-site for up to 
180 days without being required to 
obtain a RCRA permit. If a generator 
must ship or haul his waste greater than 
200 miles, that generator may store up to 
6000 kg of hazardous wastes for up to 
270 days without a permit (section 
3001(d)(6)). These minimum · 
require1nents are embodied in today's 
final rule, 

In addition, the Agency has 
interpreted the statute to require_ that, at 
a minimum, EPA's regulations must 
provide for continuation of the August 
1985 requirement that off-site shipments 
of hazardous waste from 100-1000 kg/ 
mo genera tors be accompanied by a 
single copy of the Uniform Hazardous 
Waste Manifest containing at least the 
information specified in section 
3001(d)(3). See H.R. Report No. 198, 98th 
Cong, 1st Sess. 25-28 (1983); S. Rep. No. 
284, 98th Cong. 1st Sess. 8 (1983); H.R. 
Rep. No. 133, 98th Cong., 2nd Sess., 101-
103 (1984). 

The Agency believes that at a 
minimum Congress intended that the 
Agency's regulations .incorporate the 
partial Uniform Hazardous Waste 
Manifest requirements in order to . 
provide notice of the hazardous nature 
of the waste to transporters and' 
facilities. In addition, the Agency is 
specifically authorized to expand the 
manifest requirements if necessary to 
protect human health and the · 
environment. See section 3001(d)(3). As 
discussed in Unit lll.C.2. of today's 
preamble, EPA has concluded that 
additional manifest requirements are 
necessary to ensure protection of human 
health and the environment. 

3. March 31 1 1906 Hammer Provisions 

If EPA had failed to promulgate 
standards for hazardouD waste 
generators producing greater than 100 kg 
but less than 1000 kg in a calendar 
month by March 31, 1986, these 
generators would have been subject to 
certain legislatively stipulated 
provisions. 

The promulgation of today's final rule 
prior to March 31, 1986·, however, 
effectively voids the hammer provisions 
of the HSWA With respect to small 
quantity generators. Consequebtly, the 
requirements promulgated today are the 
only requirements which 100-1000 kg/ 
mo generators must comply with. As 
discussed in Unit IV, the Part 262 
requirements applicable to.100-1000 kg/ 

n10 generators that lnanage waste off
site will take effect six months from 
today while the requirements of Parts 
264 and 255· applicable to generators 
that manage waste on·site will take 
effect twelve months from today. 

It should be noted that the HSWA 
specifically states that the requirements 
of this Section should not be construed 
to be determinative of the requi'rements 
appropriate for small quantity . 
generators in developing a regulatory 
program. The hammer provisions of 
HSWA, therefore, do not dictate the 
content of these final rules for 
generators of 100-1000 kg/mo. 

4. August 1, 1985 Proposal 
On Augu;t 1, 1985, EPA proposed 

rules that would apply to generators of 
100-1000 kg/mo of hazardous waste. 

. The proposed rules represented the 
Agency's efforts to balance the need for 
regulation of this group of generators in 
a manner that would protect human 
health and the environment with the 
need to minimize the impacts of such 
regulation on small firms, 

The proposed rules modified the 
existing standards for generators and 
treatment, storage, and disposal 
facilities to reflect the generally smaller 
quantities of waste and small business 
nature of many of these firms. In 
essence, EPA concluded that some relief 
from the administrative and paperwork 
requirements einbodied in the Part 262 
Generator Standards was appropriate 
for generators of 100-1000 kg/mo of 
hazardous waste. 

EPA proposed to remove 100-1000 kg/ 
mo generators from the existing § 261.5 
small quantity generator provision, thus 
subjecting them to Parl.262. In addition, 
the Agency proposed specific 
amendments to Part 262 to relieve these 
generators of some of the requirements 
of that Part. Under the proposed rules, 
generators of 100-1000 kg/mo would 
have been required under Part 262 to: 

• Determine whether their wastes are 
hazardous (already required under 
§ 261.5); 

• Obtain an EPA identification 
number: · 

• Store hazardous waste on·site for 
no more than 180 or 270 days 'in 
compliance with specially modified 
storage standards (unless they comply 
with the full regulations for hazardous 
waste management facilities);, 

• Offer their wastes only to 
transporters and facilities with an EPA 
identification number; · 

• Comply with applicable Department 
of Transportation (DOT) requirements 
for shipping wastes off-site; 

• Use a Single copy of the Uniform 
Hazardous Waste Manifest to 

accompany the waste from the 
generation site, 

The proposed requirements for 
generators of 100-1000 kg/mo were 
intended to be less stringent than those 
applicable to large quantity generators . 
in two significant respects. First, under 
the proposed rules, generators of 100--
1000 kg/mo would not have been 
required to comply with the full manifest 
system required of larger hazardous 
waste generators that ship waste off.site 
for treatment, storage, or disposal. 
Instead, the Agency proposed a "single 
copy" manifest system intended to serve 
as a ·"notification" to subsequent 
handlers of the waste (i.e., transporters 
and facilities) that the material is a 
hazardous wastf? and to provide 
·essential information to those handlers 
as well as emergency personnel. EPA 
proposed to specifically exempt these 
generators from the existing manifest 
requirements pertaining to number and 
distribution of manifest copies as well 
as from the recordkeeping and reporting 
requirements associated With the full 
manifest system (i.e., Use and retention 
of manifest copies and exception and 
biennial reporting). EPA also proposed 
to exempt 100-1000 kg/mo generators 
from all of the manifest requirements 
under certain circumstances where the 
waste is reclaimed under contractual 
arrangements where either the generator 
or a-reclaimer retains owriership of the 
material throughout the generation, 
transportation, and reclamation of the 
waste. Under such circumstances, EPA 
believed that the manifest would be 
unnecessary, provided that specific 
conditions are met. 

A second significant difference for 
. 100-1000 kg/mo generators was the 

proposed requirements affecting 
accumulation (i.e .. short·term storage) of 
hazardous waste on·site pf'ior to 
shipment of waste off-site or 
management on-site in a treatment, 
storage; or disposa] facility. The 
proposed rules implemented the 
statutory requirement to allow 
generators of 100-1000 kg/mo to 
accumulate (i.e., store) waste on-site in 
tanks or contain~rs for up to 180 days 
(or 270 days if they must ship their 
Waste over 200 miles for treatment or 
disposal), without obtaining interim 
status or a permit. Jn addition, ·the 
proposed rules provided that these 
generators would need to comply with 
specific storage requirements which 
·were reduced somewhat from those 
applicable to large quantity g~nerators. 
Unlike large quantity generators, those 
producing between 100-1000 kg/ mo 
would not be required to prepare a 
written contingency plan or have 
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form'alized personnel training Programs, 
They would, however, be subject to a 
reduced set of specific requirements for 
contingency and emergency procedures, 
and for ensuring that their employees 
are fully cognizant of those procedures 
as vvel1 as proper hazardous waste 
handling methods. Generators of 100-
1000 kg/mo that accumul3te wastes in 
tanks or containers would, however, be 
subject to the same requirements of 
existing Subparts I and J of Part 265 
applicable to larger generators as well 
as to the preparedness and prevention 
standards contained in Subpart C of 
Part 265. 

EPA also proposed that those lOG-
1000 kg/mo generators who treat, store, 
or dispose of their hazardous waste in 
on-site facilities and who do not qualify 
for the 180- or 270-day exclusion would 
be subject to the full s.et of Parts 264 and 
265 facility- standards currently 
applicable to other hazardous waste 
treatment, storage, and disposal 
facilities,-.including the need to obtain 
interim status and a RCRA permit. EPA 
saw no basis for reducing the technical 
standards for these generators since the 
Potential hazards to human health and 
the environn1ent appeared to be 
equivalent to those from other fully 
regulated treatment, storage, and 
disposal facilities. Ho\vever, because of 
the major impact which these facility 
requirements would be likely to have on 
many of these firms, the Agency 
proposed to delay the effective date of 
this portion of the regulations an 
additional six months (i.e., 1 ye~ir from 
the date of publication in the Federal 
Register of the final rules) to allol>v these 
firms .additional time to either arrange 
for off-site management or to up-grade 
their on-site practices for compliance 
with the full set of Parts 264 and 265 
facility standards, 

B. Sun-1mary of Final Rule 

Today's final rule adopts most of the 
provisions of the proposed rules for 
generators of lOG-1000 kg/mo. Today's 
1inal rule subjects-generators of 100-
1000 kg/mo to regulation under Parts 
262, 263, 264, 265, and 266 of the 
hazardous waste regulations by 
removing these generators from the 
conditional exclusion provisions of 
§ 261.5. However, the Agency has 
decided not to formally redefine a 
"small quantity generator" as one who 
generates no more thari 100 kg of non
acutely hazardous waste since the 
Agency has concluded that such a 
redefinition would increase, rather than 
reduce, confusion. Consequently, the 
term "small quantity generator" will 
continue to apply to all generators of 

less than 1000 kg of hazardous waste in 
a calendar month. 

As a result of today's final rule 
subjecting generators of 1UD-1000 kg/n10 
to the Part 262 requirements, these 
generators will be retjuired to: 

• Determine whether their wastes are 
hazardOus {already required under 
§ 261.5); 

" Obtain an EPA identification 
number; 

• Store hazardous waste on-site for 
no more than 180 or 270 days in 
compliance with specially modified 
storage standards {unless they comply 
with the full regulations for hazardous 
waste management facilities); 

• Offer their wastes only to 
transporters and facilities with an EPA 
identificlition number; 

• Comply with-applicable Department 
of Transportation (DOT) requirements 
for shipping wastes off-site; 

• Use a multi-part "round-trip" 
Uniform Hazardou-S Waste !vianifest to 
accompany the waste to its final 
destination; and 

• Maintain copies of manifests f0r 
·three years; 

EPA is today finalizing a number of 
the,proposed modifications to the Part 
262 requirements applicable to 
generators of 100-1000 kg/mo. These 
generators will not be required to submit 
biennial reports or file exception reports 
if a copy of the manifest is not returned 

· by the destination facility. In addition, 
the proposed modifications to the 
accumulation provisions of§ 262.34 
exempting these generators frOm the 
requirements to prepare a formal 
contingency plan and conduct formal 
personnel training are also being 
finalized, as is the proposed exe1nption 
from all manifest requirements for 
\vastes reclaimed under certain 
contractual arrangemen_ts. The Agency 
is also exempting 100-1000 kg/mo 
generators from the 50' buffer zone 
requirements for container storage of 
ignitable or reactive wastes during 
periods of on-site accumulation. 

The most significant departure from 
the proposed rules is the Agency's 
detei:Il).ination that the multiple copy 
mani.fest system -does pot impose a 
significant burden and that, in fact, the 
multiple copy manifest system is 
essential to ensure protection of human 
health and the environment. Therefore, 
the modifications to the existing 
manifest system proposed for 100-1000 
kg/mo generators are not being adopted . 
in today's final rule. The reasons for this 
change are discussed in detail in Unit 
me. of this preamble. 

III. Response to Comments and Analysis 
of Issues 

This Secti~n of.the preamble 
addresses the comments received on the 
August 1, 1985, proposed rules 
{"Proposal") and describes the Agency's 
position on the major issues raised in 
the proposal and during the comment 
period. 

A. EPA 's Approach To Regulating 100-
1000 kg/mo_Hazardous Waste 
Generators 

As discussed in the preamble to the 
Proposal, EPA's approach in developing 
standards for 10()-1000 kg/mo 
generators was one of-balancing the two 
competing goals inherent in section 
300l[d)-protecting human health and · 
the environment and avoiding 
unreasonable burdens on the large 
number of small businesses affected by 
the standards. In assuring protection of 
human health and the environrnent, the 
Agency deemed it appropriate and 
consisent with Congressional intent to 
consider the "relative risk" posed by the 
small aggregate amounts of waste 
generated by the lOG-1000 kg/mo 
generators. Given the lower relative risk 
that these generators pose compared to 
larger gen_erators in terms of quantity of 
waste, varying the standards from those 
applicable to large quantity generators 
would still assure protection of human 
health and the environn1ent. 

EPA also evaluated the potential 
impact of full Subtitle C regulations with 
respect to-both administrative and 
technical considerations, and concluded 
that the technical requirements were 
more essential than the administrative 
requirements to the general goal of 
protecting human health and the 
environment b"ecause they are directly 
concerned with controlling releases to 
the environment. In addition, Congress 
anticipated reducing ad1ninistrative 
requirements, such as, reporting and 
recordkeeping, as a means to reduce 
impacts on the 100-1000 kg/mo 
generators. Thus, EPA proposed to 
relieve these generators of son1e Part 262 
standards that are administrative in 
nature while retaining all existing 
technical standards. The relief was only 
provided to generators who accumulate 
on-site for the statutorily-prescribed 
periods, because, given that the amount 
of waste accumulated wa·uld necessarily 
be limited, the relative risk from . 
releases of such waste would be less 
than that from the u.nlimited amounts of 
waste·accun1ulated by off-site facilities. 

Most persons vvho commented on 
EPA's approach to regulation in lhis 
area supported the concept of reducing 
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burdens on small businesses and of 
fashioRing the degree of relief provided 
from the level of risk involved; however, 
several con1menters disagreed on the 
level of risk posed by \Vaste from 100-
1000 kg/mo generators. One comn1enter 
argued that the "relative risk" approach 
was not technically sound because the 
synergistic and antagonistic properties 
of waste streams were not considered, 
and mismanagen1ent of even small 
quantities of waste, if not controlled or 
regulated, would eventually have the 
same impact 3.s larger amounts of waste. 
One commenter pointed out that the 
relative risk approach is difficult to 
justify on a regional or local basis, 
where 100-1000 kg generators may 
contribute much more tl1an the 0.3 
percent natio.nwide contribution, and 
their proxhnity to populations as 
compared to large quantity generators' 
should have been considered. Several 
cornrnenters also asserted that Congress 
has judged the hazardousness of a given 
waste to be imparted by its inherent 
properties, not by its quantity. 

As EPA explained in the Proposal. the 
Agency believes it to be both 
appropriate and consistent with 
Congressione.l intent to consider the 
relative risk posed by the sn1aller 
quantities of waste generated by 1.00-
1000 kg/mo generators. Although it did 
evaluate several Congressional!y
specified factors, such as waste 
characteristics, the Agency found that 
the only useful factor in drawing 
1neaningful distinctions between large 
quantity generators and 100-1000 kg/mo 
generators was the quantity of v.raste 
generated. Thus, the Agency considered 
both the inherent properties and the 
quantities of waste generated in 
developing standards to assure 
protection of human health and the 
environment. 

The Agency is aware that there can be 
concentrations of 100-1000 kg/mo 
generators in populated areas, and that 
their 0.3 percent nationwide contribution 
can be increased 'accordingly in some 
cases; ho-.~1evar, ovcnill the quantities of 
waste capable of being leaked or spilled 
during storage or transportation, as 
compared to that of large quantity 
generators, stiB poses relatively less 
risk. Moreover, the only type of relief 
being provided is where the technical 
standards deemed necessary to protect 
human health and the environment arc 
not compromised in substance. The 
Agency believes that, by retaining all 
technical standards for storage, 
transportation, and treatment required 
of large quantity generators and by 
n1odifyin'g some requirements of an 
administrative nature for the 100--·1000 

kg/mo generators, a fair. balance· 
between the goals of reducing burdens 
and protecting health and the 
env~ironment is reached. The Agency 
does not believe that exempting the 100-
1000 kg/mo generators from these 
adn1inistrative requiren1ents T.vill 
significantly increase the risks from 
storage, transportation, or disposal of 
the waste. In addition, as discussed 
below, the Agency's decisions to require 
the multiple-copy n1anifest, which will 
allow "tracking" of the waste to ensure 
proper disposal, will further reduce any 
potential risks. 

Another group of conimenters 
criticized EPA's approach in that it did 
not consider bases for providing relief in 
addition to that proposed. For example, 
several commenters asserted that 100-
1000 kg/mo generators use less 
sophisticated waste management 
practices than large quantity generators, 
due in large part to econon1ic 
constraints. This, along with the les~er 
relative risks, they asserted, dictates 
imposing less costly regulatory 
requirements, such as eliminating on
site storage permitting requiren1ents for 
longer periods of time and larger 
quantities than EPA proposed. 

While EPA did.consider differences in 
waste management practices th<.it would 
distinguish lOG-1000 kg/mo generators 
from large quantity generators, it found 
that both classes use many of the same 
waste management practices (see 50 FR 
31285 (Col. 1) (August 1, 1985). The 
comments received on this subject do 
not provide evjdence indicating , 
otherwise. The Agency has.recogq.ized 
that the 1.00-1000 kg/mo generators 
generally have fess manpower and 
fewer economic resources available to 
them, and that this would affect their 
ability to comply with the full regulatory 
re{iuirements applicable to large 
quantity generators. However, Congress 
has already provided for on-site storage 
for longer periods of time to .allow for 
more economical shipments. In addition, 
as discussed below, EPA !s modifying 
certain facility requiren1ents for on-site 
accumulation to simplify the 
requirements for contingency plans. 
emerSency procedures, and personnel 
training {contained in Part 265, Subpart 
D and § 285.16). These requirements are 
being 1nodified because they \vould be 
unduly burdensome and the underlying 
environmental objectives can be 
achieved in their modified form. 
However, full Parts 264--265 
requirements would apply to generators 
that store their waste in tanks or 
containers for very long periods of tin1e 
(i.e., longer lhan 180 or 270 days) 
because the quantity of waste present, 

over time, becomes significant. 
Similarly, the potential for release of 
hnzardous waste to the environment 
becorr1es significant where 100-1000 kg/ 
mo generators engage in waste 
n1anagement in surface impoundments, 
waste piles, landfills, or land treatment 
facilities. Thus, in order to fulfill iis 
mandate to protect human health and 
the environment, EPA has rejected any 
suggestions to reduce the Parts 264 and 
265 facility standards. 

B. Applicability Issues 

L Definition of "Small Quantity 
Generator" 

In the August 1, 1985 proposal, EPA 
proposed to amend 40 CFR 261.5 to 
redefine a small quantity generator as 
one who generates no more than 
specified quantities of acutely 
hazardous waste and no more than 100 
kg of Dlher hazardous waste in a 
calendar n1onth. The effect of the 
proposed redefinition would have been 
to ren1ove 100-1000 kg/mo generators 
from the § 261,5 exemption for small 
quantity generators and subject them, 
instead, to Parts 262-266i 270, and 124 of 
the hazardous waste regulatory 
program. Under the proposed rules, 
generators of100-1000 kg/mo would 
have been One of two classes of large 
quantity generator. The Agency also 
proposed changes to Part 262 that would 
specifically exempt these 100-1000 kg/ 
mo generators from a number of the 
otherwise applicable adininistrative 
requirements. 

A number of con1n1enters ex'.Pressed 
concern about the proposed redefinition 
of the small guantity generator provision 
to exclude generators of 100-1000 kg/ · 
mo. In particular, they stated that n1any 
of these generators were only now 
becon1ing aware of their status as 
regulated hazardous waste generators 
and that, for the most part, they 
recognized themselves .as "sn1all 
quantity generators". Changing theSe 
generators to large quantity generators, 
it was felt, would 11dd to confusion and 
reduce the likelihood of compliance. It 
was al~o pointed out that many of the 
ed_ucalion materials being used to 
acquaint those generators with the 
RCRA requirements, including many of 
EPA's own 1naterials, referred to this 
class of generator as "sn1all quantity 
generators". Comn1enters suggested 
several specific labels to differeritiate 
the various classes of generators, 
including such term's as "small de 
rninilnis"' "very sman quantity 
generators" or "nxtremely small 
quantity generators". 
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In proposing to ren1ove the 100-1000 
kg/n10 generators fron1 § 261.5, the 
Agency \¥as atternpting to address the 
cornplexity and confusion caused by 
having multiple classes of small quantity 
generator subject to significantly 
different standards. The Agency is 
sympathetic to the conccrnS of these 
commentcrs and in no way intended the 
redefinition to add to the confusion 
\vhich n1any of these firms may 
experience in becoming subject to the 
bulk of the RCRA regulatory program for 
the first time. For the.reasons discussed 
below, EPA has decided not to alter the 
existing definition of "small quantity 
generator" but is making modifications 
to § 261.5 that will provide a more 
explicit labeling scheme fof regulatory 
purposes. 

Section 261.5 has hist'orically 
addressed those hazardous waste 
generators that were conditionally 
exempt from most of the hazardous 
waste regulatory program. Until the 
HSW A of 1984 and the subsequent 
codification of its early enactment 
provisions on July 15, 1985, only t\Vo 
nJajor classes of small quantity 
generato_r existed: those generating or 
accumulating acutely hazardous wastes 
below certain quantity cutOffs and those 
generating or accumulating below 1000 
kg of most hazardous wastes. 
Furthermore, both Classes were largely 
exempt from- the standards.applicable to 
large quantity generators. 

Ho\,yever, with the addition of a new 
class of small quantity generator 
designated by Section 3001(d] ofHSWA 
{i.e., those generating, between 100 kg 
and 1000 kg of hazardous waste in a 
calendar month] that would be subject 
to most of the st_andards applicable to 
large quantity generators, continued use 
of the term "~mall quantity generator" 
would have no regulatory significance 
and would lead to confusion for the 
previously exempt class of generators. 

The proposed redefinition was 
intended to distinguish between small 
quantity generators that were 
conditionally exempt from regulation 
under§ 261.5 (i.e., <100 kg/mo) and 
those that would be subject to most of 
lhe requirements applicable to large 

·quantity generators (i.e., 101}-1000 kg/ 
mo). By removing the 101}-1000 kg/mo 
generator from § 261.5 and referring to 
these generators by their actual quantity 
limitations, the Agency intended to 
provide a more explicit, and therefore 
less confusing, regulatory scheme. 
·The Agency does not believe that the 

commenters' suggestion of retaining the 
term "small quantity generator" solely 
fur 100-1000 kg/mo generators or 
creating new labels for different 
r.ategories of srnall quantity generators 

will reduce confusion; such labels would 
probably cause 1nore confusion, 
especially where states have 
established their own small quantity 
generator definitions and·exclusion 
levels. In fc:ict, as a result of these 
comments, the Agency believes that the 
term small quantity generator is no 
longer sufficiently precise for niost 

· regulatory purposes. . 
For this reason, the Agency is making 

three regulatory changes affecting the 
use of the term "small quantity 
generator". First, the Agency is adding a 
definition of "small quantity generator" 
to Section 260.10 as follows: 

"Sn1all quantity generator" means a 
generator who generates less than 1000 kg of 
hazardous waste in a calendar month. 

This definition conforms to the existing 
definition of the term and is being added 
to § 260.10 to alleviate any potential 
confusion over the definition of "small 
quantity generator". 

Second, EPA is finalizing the propoSed 
removal of generators of 101}-1000 kg/ 
mo from the conditional exclusion 
provisions of § 261.5 and will instead 

, refer to these generators in the 
regulatory language as generators of 
101}-1000 kg/mo. This will retain the 
original premise of the redefinition 
which was to segregate in the 
regulations those generators that are 
predominantly exempt from regulation, 
(i.e. generators of less than 100 kg/mo of 
hazardous \'\'aste and generators of 
acutely hazardous waste in less than 
specified quantities) from thOse who are 
more fully regulated [i.e. 101}-1000 kg/mo 
generators]. Since the 101}-1000 kg/mo 
gene_rators are no longer excluded from 
most of the Part 262 regulations by 
inclusion in § 261.5, the applicable 
portions of Parts 262-266, 270, and 124 
.will apply to these generators, as 
proposed. 

Finally, the Agency is also modifying 
references to the term "small quantity 
generator" in § 261.5 and-in other parts 
of the regulations to provide more 

. explicit descriptions of the yarious 
classes of small quantity generator. 
Thus, generators ofless than 100 kg/mo 
ofhazardo"us waste or less than 
specified quantities of acutely 
hazardous waste will also be referred to 
by their quantity cutoffs or as-generators 
who are conditionally exempt under 
Section 261.5. Section 261.5 will now be 
titled "Special Requirements for 
Hazardous Wastes Generated by 
Conditionally Exempt Small Quantity 
Generator.s.'' 

The removal of the term "small 
quantity generator" from most 
regulatory use will in no way preclude 
continued use of the term "small 

quantity generator'.' for general . 
reference and educatio.nal purposes. The 
Agency r~cognizes the widespread use 
of the term "small quantity generator" 
by States, trade associations, Congress 
and others and has no intention of 
interfering with the._continued use of-
that term by anyone choosing to use it to 
refer to the broad class generating less 
than 1000 kg in a calendar month. EPA 
will a_lso continue to use the term "small 
quaritity generator" in describing the 
collective group· of generators beloW 
1000 kg/mo but will use the terms 
"generators of less than 100 kg/1no" and 
"101}-1000 kg/mo generator" for 
regulatory purposes. For example, in 
discussing methodology _for counting 
quantities in order to determine 
gener_ator status, it would be appro:Priate 
to refer to the small quantity generator 
class since it includes both the 100-1000 
kg/mo gen-era tors and generators of less 
than 100 kg/mo. 

2. Generator Category Determination 

In the Pr0posal, the Agency discussed 
a number of issues relevant to making a 
determination of which generator 
category a given firm belonged to at any 
given point in time in order to determine 
what requirements that establishment 
was actually subjeCt to. Among the 
issues covered were which wastes need· 
not be included in quantity ·. 
determinations (e.g., spent lead-acid 
batteries destined for reclamation and 
used oil) and how to count wastes for 
purposes of determining generator status 
(e.g., counting of wastes reclaimed on
·site). The comments received on these 
proposed rules raised a variety of 
additional issues with respect to what 
types of activities and wastes were. 
inteilded to be covered by the proposed 
rules, and whether the rules were 
applicrible to·"episodic generators" who 
might be fully regulated in one month 
but conditionally exempt the next. 
These issues are discussed below. In 
addition to the explanation provided in 
this preamble, the Agency intends to 
develop detailed, plain-English guidance 
and education materials to help the 100-
1000 kg/mo generators understand and 
comply with the hazardous waste 
regulations. 

a. Counting Amendment to§ 261.5: In 
an effort to help clarify for small 
hazardous waste generators which 
wastes must be counted in determining 
their generator category, the Agency 
proposed an amendment to § 261.5. 

· The proposed amendment stated that 
for purposes of making quantity 
determinations under§ 261.5, a 
generator need not count wastes which 
are specificaHy exempted fr6m 
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regulation (see, e.g., § 261.4, or § 264.l(g) 
[2), [4), [5) and (G)) or which were not 
subject to substantive regulation under 
Parts 263, 264, 265, and the on~site 
accun1ulution provisions of§ 262.34 
were-not subject to counting for 
purposes of determining generator 
status. Wastes that were subject to the 
provisions of§ 261.6 [b) and [c) 
{recyclable materials), however, would 
be required to be counted in n1aking 
quantity determinations. The proposal 
was designed to ensure that \.Vastes that 
are not regulated are not counted. In 
addition, the counting an1endment was 
intended to eliminate the n1ultiple 
counting of \Vastes that are reclaimed 
and then reused many ti1nes during the 
calendar month. In this situation, the 
waste would only be counted once, even 
though it is reused and subsequently 
becomes a hazardous waste again after 
such reuse. 

While the proposed ainendment was
intended to make it clear that any 
hazardous waste that is excluded or 
exempted from substantive regulation. 
need not be included in the quantity 
determinations, a number of 
commentcrs either misunderstood the 
scope of the amendn1ent or believed that 
additional clarification was necessary 
for the amendment to be understood. 
Although virtually all co1nmenters_ on 
the proposed amendment supported the 
concept, several recornme11<led specific 
changes to improve the clarity of the 
provision. Consequently, the Agency is 
today finalizing a slightly modified 
version of the amendment to § 261.5 lo 
clarify.which wastes are counted in 
making generator catego_ry 
determinations. 

One commenter correctly noted that 
the amendment, as written, would not 
apply to generators of 100-1000 kg/mo 
since the amendment referred only .to 
the quantity determinations under- · 
§ 261.5. Since, under the rules being 
promulgated today, 100-1000 kg/mo 
generators will no longer be subject to 
the conditional exclusion provisions-of 
§ 261.5, the couflting amendment would 
not have applied to these generators as 
proposed. Since this was contrary to the 
Agency's intent that the § 261.5[c) 
an1endment be used by all generators in 
detern1ining their generator status, the 
final regulatory language of this 
provision is modified to indicate that the 
amendment applies to quantity 
determinations under Parts 261-266 and 
270 of the hazardous waste ·rules. 

A second modification to this 
provision will make it clear that wastes 
which are not regulated under Parts 262-
266 and 270 are not counted in making 
quantity determinations. 

The majority of commenters on-this 
provision asked for clarification on 
which wastes or processes were 
actually intended to be exempted from 
counting since the references to broad 
regulatory provisions or concepts such 
as "subject to substantive regulalionsH 
fcft many readers uncertain as to what 
the Agency consideied to be 
"substantive regulation". For purposes 
of this provision, the term "substantive 
regulation" includes regulations which 
are directly related to the storage, 
transportation, treatment, or disposal of 
hazardous wastes. Regulations which 
would not be considered "substantive" 
for purposes of.this provision would be 
requirements to notify and obtain an 
EPA identification number or to file a 
biennial report. -

As a general guide, the following 
materials are included in the general 
category of exempted or excluded 
wastes that would not be counted in 
making quantity determinations for 
purposes of determining hazardous 
waste generator status: 

• Any \.Vaste excluded from regulation 
under § 261.4. For example, wastes , 
discharged to publicly owned treatment 
works [POTWs) and commingled with 
domestic sewage are not considered to 
be solid wastes when discharged, under 
§ 261.4[a). Therefore, they are excluded 
from regulation under Subtitle C of 
RCRA and not counted for purposes of 
making quantity determinations (unless 
they are stored or treated in regulated 
units prior to being discharged). Such 
wastes are regulated instead under the 
Clean Water Act. 2 

• Any waste exempt from regulation 
under§ 261.6 or wastes that are not 
stored or transported prior to being 
reclahned. For example, under 
§ 261.6(a)[3)[ii), spent lead-acid batteries 
that are returned to a battery 
manufacturer for regeneration are 
exempt from regulation under Parts 262-
266, 270, and 124, and, therefore, are not 
counted in the quantity determination. 

Also, used oil exhibiting a 
characteristic of hazardous waste, 
unless mixed with other hazardous 
wastes, is also currently exempt under 
§ 261.6[a) and is not counted for 
purposes of making quantity 
determinations. EPA recently proposed 
to lisfused oH as a hazardous waste and 

2 Waste discharged to a public sewer system is 
exnmptcd from RCRA to avoid duplicative 
regulation since such wastes are regulated undP.r 
the Clean Waler Act. While disposal of haznrdous 
wastes in this inanner is not a violation of RCRA, 
the genes-al prelreatmenl standards under the Clean 
Water Ad containP-d In 40 CFR 403.5 prohibif the 
introduction of wastes into POTWs that would 
interfere with the operation of the lreatment plant 
or m1bsequent.POTW i;ludge monngi~menl. 

proposed special mnnage1nent st-0ndards 
for used oil that is recycled. [See 50 FR 
49164, Novembor 29, 1985.) These 
proposals, if finalized, will continue to 
exclude used oil fron1 the quantity 
detern1inations Of Parts 261-266 and 270. 
Under the proposed rules for used oil, 
generators.would count their used oil 
separately from their other hazHrdous 
wash~s against a separate small quantity 
generator -cutoff that would be· 
established for recycled oil. Under those 
proposed rules, generators would be 
subject to less stringent standards for 
their recycled used -oil than for their 
other hazardous \rvastes, provided they 
do not inix other hazardous wastes with 
their used oils or dispose of the used oH . 
rather than recycle it. Used .oil which is 
disposed of, or mixed with other 
hazardous wastes, would be regulated 
like any other hazardous waste and 
c91=1nted separately against the 100 kg/ 
mo cutoff being promulgated today for 
other hazardous waste generators. 

• Any waste reclaimed on-site if it is 
not accumulated prior to recycling in 
such a way as to become subject to the 
accumulation provisions of§ 262.34 or 
the permitting requirements for Btorage 
facilities under Parts 264 or 265 {1'.e. if it 
is not accumulated or stored prior to 
reclamation on-site). Under the 
hazardous waste rules, the actual 
process of reclaiming wastes is not 
subject to regulation under Parts 262-265 
and 270 and 124 of the hazardous waste 
regulations. 

Only the accumulation, 
transportation, long term storage, or the 
n1anagement of residues or sludges 
resulting from the reclamation process 
are actually subject to regulation. For 
exa1uple\ wastes which are continuously 
reclairncd in a still or solvent cleaning 
machine on-site without intervening 
storage and which are reused on-site are 
not regulated and are not required to be 
counted in determining generator status. 

• Wastes exempt from regulation 
under§§ 264.1 or 265.1, provided they 
are also not subject to the substantive 
standards in 40 CFR Parts 262 and 263. 
For example, wastes treated in 
elen1entary neutralization units, 
\\'Hstewater treatment units or tota!Jy 
enclosed treatment facilities as these 
units are defined in §260.10 are exempt 
from regulation under Parts 264. and 265. 

• Wastes exempt from certain 
regulations under § 261.4[c). For 
nxan1ple,.wastes stored in a product or 
raw material storage tank are not 
subject to regulation under Parts 262-
265, 270, 271, and 124, or to the RCRA 
3010 notification requirements, and 
benGe, are not counted, 
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'fhereforc, generators are required to 
count for purposes of dctern1ining 
generator status sny waste thnt is 
subject to the substantive reguh1.tions. 
Wastes are only counted once, however. 
A number of con1menters claimed that 
although EPJ\ discussed this in the 
preamble to the proposed rules, this 
point was not 1nade clear in the actual 
regulatory language. The Agency agrees, 
and thus has added§ 261.5(d)[3) to 
1nake it clear that a generator need not 
count the hazardotls wnste generated 
and then reclaimed and reused at the 
site of generation if the hazardous waste _ 
has already been included in the 
monthly tot a ls. The AgencY also is 
modify,ing § 261.5(d)(2) to make it 
clear that yoti only count the residue 
from treatment where the original 
hazardous waste was not counted .. 

The following examples may help to 
illustrate the regulatory scheme: 

[Example 1} Manufacturer A uses 
solvent in a degreasing process.yielding 
500 kg of spent solvent in a month, If the 
solvent is to be reclaimed (e.g., distilled) 
on-site and is not sorted or accun1ulated 
prior to reclamation,. it will qualify as a 
solid (and hazardous) waste but it will 
not be counted in the generator's 
monthly totals, The 90 kg of still bottoms 
from the distillation process are also 
hazardous waste and must be counted 
since they were not included in the 
monthly total. Consequently, 'A' will not 
be a generator of 100-1000 kg during the 
month in question. 

If the solvent is stored or accun1ulated 
prior to distillation, the 500 kg of the 
spent solvent will qualify as a 
hazardous waste- and will be counted in 
'A's hazardous waste totals for the 
n1onth in which it was generated. The 
still bottoms will also qualify as 
hazardous waste, but will not be 
counted because the spent solvents have 
already been counted once. The 
regen·erated solvent, on the other hand, 
will·not be a solid or hazardous waste. It 
will remain unregulated, just like the 
virgin material. 

(Example 2} Manufacturer A 
generates 120 kg of hazardous spent 
solvent in one month i;vhich he distills 
without intervening storage. The 
regenerated solvent is then reused. 
Neither the spent solvent nor the 
regenerated solvent is counted and "A" 
is not a 100-1000 kg/n10 generator. 
Alternatively, "A" distills the spent 
solvent, but stores it for less than 180 
days before reclamation, and reuses the 
regenerated solvent until spent again, 
and then distills- it once again. The spent 
solvent wotild be counted because it 
was stored before recla1nation, but it 
tivould only be counted once. ''A" is now 
a 100-1000 kg/mo generator. If the spent 

solvent were stored fQr n1ore than 180 
days before reclan1ation, "A" would 
need a storage pern1it. _ 

(Example 3} "A" generates 500 kg of 
hazardous spent solvent in one month 
a1ld stores it in an earthen basin which 
is an impoundn1ent, not a tank. The 
spent solvent is then discha1·ged to a 
POTW. "A" must count the total 
quantity of Spent solvent,_ as the 
impoundment is not a wastewater 
treatment unit by definition(§ 260.10), 
and hence, "A" is a 100-1000 kg/mo 
generator. · 

[Example 4) An automotive services 
center generates spent lead~acid 
batteries, which it sends·to a battery 
breaker. The service center does not 
count _the spent batteries in its mo_nthly 
total because they are e~empt fr_orn 
regulation until they reach the battery 
breaker, (See § 266.BO(a).) 

b. GenePators of Acutely Hazardous 
Woste: Section 3001(d)[7) ofHSWA 
states that the requirements applicable 
to generators of acute hazardous waste 
listed in§§ 261.31, 261.32, or 261,33(e) 
are not affected by the HSWA 
an1endn1ents. 3 Thus, today's regulatory 
amendments will not alter those 
requirements applicable to generators of 
acutely hazardous wastes and these 
generators ~ill remain subject to the 
exclusion limits and requirements 
contained in § 261.B(e). The same 
counting rules as those described above 
are applicable, 

c. Generators ofNon~acutely 
Hazardous Waste in Quantities of Less 
than 100 kg/mo: Section 3001 of HSWA 
gives EPJ\ authority to promulgate 
regulations for generators 'of less than 
100 kg of hazardous waste per month if 
the Administrator determine-s that such 
standards are necessary to proteqt 
human health and the environment. The 
Agency is not required to promulgate 
such regulations and it did not propose 
to further extend coverage of the 
hazardous waste program to this class 
of hazardous waste generator in the 
August 1, 1965 proposal. 

In the Proposal, the Agency stated 
that.it had no data to indicate that 
additional regulation of generators of 
less than 100 kg/mo of non-acutely 
hazardous waste would provide any 
sign~fi.cant additional level of 
e_nvironmental protection. Generators of 
less than 100 kg/mo of hazardous waste 
account for only .07 percent of the total 
quantity of hazardous waste generated 
nationally. A review of damage cases 
also indicated that very few incidents 
involved quantities belo\v 100 kg. 
Consequently, none of the regulations 

3 At this time, only one acut~ hazardous waste, 
dioxin, is listed outside of§ 261.33{0), 

pron1ulgated today, with one exception, 
11lter the existing § 261.5 provisions 
applicable to ge_nerators of less than 100 
kg/1no. As discUssed under the on-site 
accinnulalion provisions later in this 
prean1ble, the Agency has decided to 
modify § 261.5[g) to subject generators 
of less than 100 kg/mo who exceed the 
accumulation limit of 1000 kg to the 
n1odified standards for generators of 
100-1000 kg/mo rather than to full 
regulation. 

d. Deter111ination of Generator Status: 
A number of commenters asked for 
clarification of the requirements that 
would apply to_generators that-do not 
generate hazardous waste al a uniform 
rate. Such "episodic generators'_! may 
generate, for example, less than 100 kg 
of hazardous waste one rnOnth, 
quantities of 100-1000 kg other months, 
or may periodically exceed 1000 kg in a 
single man th. 

Several commenters requested 
clarification of what standards would 
apply to these episodic generatOrs under 
different cir'cumstances. Various 

- circumstances for which clarification 
was requested were raised; for exaJnple: 
· (1) J\ generator that exceeds the 100 
kg/n10 exclusion level periodically as a 
result of special operations such as tank 
cleaning; · 

(2) A generator that usually generates 
between 100 and 1000 kg/mo, but 
exceeds 1000 kg in one month; 

(3) A generator that exceeds 1000 kg/ 
mo several tin1es and accumulates all 
waste in a single tank; 

(4) A generator that periodically 
exceeds 1000 kg/mo and separates the 
"under 1000 kg/mo'' waste from the 
"over 1000 kg/mo" waste. 

The Agency has always taken the 
position thafa generator may be 
subjected to different standards at 
different times, depending upon his 
generation rate in a given calendar 
month (See, e.g,, 45 FR 76620, November 
19, 1980), Thus, a generator of less than 
100 kg in one calendar month would be 
deemed a conditionally exe_mpt 
generator in that month, subject only. to 
the requiren1ents of.§ 261.5; however, if 
in the next calendar n1onth, he generates 
more than 100 kg but less than 1000 kg of 
any regulated hazardous waste .• he is 
subject to all of the standards being 
promulgated today, as his gerierator 
status has changed. Furthermore, if he 
generates more than 1000 kg in any 
calendar month, he is deemed to be a 
large quantity generator, subject to all 
applicable standards. Thus, any non
exempts waste that is generated Quring 
a calendar month in which the 1000 kg/ 
mo cutoff is exceeded is subject to full 
reglllation until it is removed from the 
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generator's site. If such fully regulated 
waste is mixed or combined with wi'1ste 
exempt or excluded fron1 regulation or 
waste that is subject to reduced 
regulation under today's final rule, thf~n 
all of the waste is subject to full 
regulation until the total mixture is 
re1noved from the generator's site. If, on 
the other hand, the generator stores 
separately that waste generated during 
a month in which less than 1000 kg (but 
more than 100 kg) of hazardous waste is 
generated, froip waste generuh~d during 
a 1nonth in which more .than 1000 kg is 
generated, the former is subjecl to 
today's reduced requirements, while the 
!atter is subject to full regulation. 

Therefore, generators -\1\'ho expect to 
periodically exceed the 1000 kg/mo 
cutoff for the reduced requirements 
being promulgated today should be 
prepared to ship their waste off-site if 
they wish to avoid being subject to full 
regulation. 

Several cornmenters have suggested 
alternative· schemes for determining 
applicable standards, all of \.Vhich' the 
Agency must reject. One commenter 
suggested that generators would 
determine their generator status on the 
basis of a "moving average" over a 12 
month period. If, for exarnple, a 
generator exceeded 1000 kg/mo for 
several months but averaged between 
100 and 1000 kg over the course of the 
year, he would be subject to the reduced 
standards being promulgated today for 
100-1000 kg/mo generators. The major 
problem with this approach is that· 
generators would not be able to 
determine what standards they i..vere 
subject to until as much as a year after 
they should have been complying with a 
specific set of require1nents. For 
example, a generator who generates 
over 1000 kg the first month but who 
expects his moving overage to fall below 
1000 kg after 12 months could avoid 
preparing a contingency plan or 
complying with the other requirements 
of Part 262 applicable to large 
generators. This would also present 
enforcement problems, since it would be 
unclear which standards apply at any 
given point. Thus, the Agency believes 
that such an approach would not 
significantly reduce the implernentation 
difficulties it was designed to address. 

The second approach suggested was 
establishment of a uniform tin1e and 
qu~ntity cutoff for all generators, 
applying the same standards to the, 
same quantities, regardless of rnonthly 

·,generation rates. Under this approach, 
all generators would be allowed to 
utilize the 189- and 270-day storage 
periods, provided the 6000 kg "cap" was 
not exceeded for all accumulated 

hazardous wastes so that the reduced 
standards of Part 262for100-1000 kg/ 
mo generators \\'ould be extended to all 
generators who do not exceed GODO kg 
on-site. 

While this npproach would be simpler 
to adn1inistcr, it would be inconsistent 
with the approach that Congress has 
directed the Agency to take in 
developing standards for generators 
who produce different quantities of 
\Vaste. While the Agency is authorized 
to consider such factors as sn1all 
business irnpacts and n1anagement 
capabilities for 10()-1000 kg/mo -
generators, it is not explicitly authorized 
to do so for larger. genera to.rs. 'fhe 
Agency may not ignore in this 
rulemaking the fact that the statute has 
established generation rate as a factor 
in determining whether business 
impacts mtly be considered. Thus, as 
discussed further in Unit III.C.4., below. 
the Agency may not ·extend to all 
generators the sarne tirrie and quantity 
limitations applicable to 100-1000 kg/mo 
generators. 

C.-1.:art 262 Generator Responsibilities 

EPA is today finalizing an1endmerlts 
to Section 261.5 that will subject 
hazardous ivaste generators of 100-1000 
kg/mo to the Part 262 generator 
standards and simplify a number of 
those re(]_uiren1ents. This section of the 
pr8amble discusses the proposed 
amendments to Part 262 to relieve 100--
1000 kg/mo generators of some of the 
administrative burden of complying with 
the hazardous \'\1asle regulatory 
program, the comments receivP.d on 
each proposal and the Agency's decision 
with respect to each of the proposed 
amendments. 

The specific Part 262 requirements 
that EPA is amending for applir:ation to 
100--1000.kg/mo generators are as 
follov.'s: 

a § 262.20 (General Manifest 
Requirements) is amended to exempt 
generators of 100-1000 kg/mo from all 
n1anifest requirements if their hazardous 
waste is reclaimed under certain 
contra'Ctual agreements provided the 
generator complies v-1ith specific 
rccordkeeping requirements set forth in 
this section. Some modifications to this 
amendment are being made in response 
to corrirnents. 

0 § 262.34 (Accurnulatfon Time} is 
amended to extend the period of on-site 
storage allowed for 100-1000 kg/mo 
generators with(lut the need to obtain 
interim status or a RCRA permit fro1n 90 
days to 180 (or 270) days for quantities 
not to exceed 6000 kg. ln addition, 
§ 262.34 is amended to specify the 
requirements that would apply to such 
on-site storage by these generators. 

• A nci'V § 262.44 to Subpart D of Pert 
202 b t:Jdded to cxerr1pt generntors of 
100--1000 kg/n10 fron1 the requirements 
to file and mnintatn records of Uiennial 
and exception reports. This exe1nption 
does not apply to records pert11ining tu 
hazardous waste detern1inations under 
§ 262.40{d) and the extension of 
retention period,g under§ 262.40(c), 

'I. Notification and Identification 
Nuntber Requirements-§ 262.12 

In the August 1 proposal. EPA 
proposed that generators ofl00-1000 
kg/n10 be subject to§ 202.12, which 
provides that generators not excluded 
under § 262.10 or the provi:·iions of 
§ 261.5: (1) Must not treat, storn. di.spost! 
of, transport. or offer fur transportr-di1·1n, 
hnzardous V.'aste \-vithout receiYi;·tg an 
EPA Identification NurntJer; (2) 1nust 
obtain an EPA identification number 
(and rnay do so by con1pleting and 
submitting EPA form 8700-12): and (3) 
must not offer their hazardous wast~ to 
transporters or to treatntent, storage, 
and disposal facilities that have not 
received an EPA identification nun1ber. 

The n1ajority of comn1enters on the 
req uiren1ent to obtain and use an EPA 
identification number supported the 
Agency's proposal not to exempt lQD-
1000 kg/ mo genera tors from this 
provision, EPA Lelieves that a 
centralized data base of firms subject to 
regulation under RCRA is essential for 
effective compliance monitoring and 
en.forcement. as well as for 
characterizing the regulated cornmunity 
to provide inforn1ation to Congress and 
to n1ake resource projections. Use of a 
unique identifying nun1ber is necessary 
to effectively manage any large data 
base. Several co1nmenters added that 
requiring identification numbers for all 
generators \Vho are subject to 
substantial regulation minimizes 
confusion in the regulated community. 

Comrnenters who opposed the 
requirement cited the Agency's cost 
estimate of $40.00 per generator to 
ob tu in a· U.S. EPA Identification 
Number, the complexity of the 
application forrn, ancl the lack of a 
specific statutory requirement for 
Identification Numbers. However, the 
Agency does not believe that the 
requirement to obtain a U.S. EPA 
Identification Number is overly 
burdensome to these generators, given 
the important function which this 
requireinent fulfills. 

Soine commenters who opposed the 
requirement cited the complexity of the 
EPi\ Forn1 8700--12, "NotificAlion of 
1--Iazardous Waste Activity." The 
1\gency does not beli,eve that the fonn i;; 
overly cocnplex. EPA Regionul Officef> 
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have already received ovur JB,000 
applications for U.S. EPA ID nun1bers 
fro1n generators of less than 1000 kg/lno. 
In some cases, these applications i,.vere 
prrnnpted by requiren1ents· from· 
lransporters and facilities that hnndle 
t.vaste from these generators. In other 
cases, States require identification 
numbers for generators of less than 1000 
kg/mo. While the Agency is una\vare of 
any instances o.f 100-1000 kg/mo 
generators being unable to con1plete the 
form, EPA has initiated a n1ajnr 
educatiori progran1 through trade 
associations, States, and grants to local 
governments and others, \Vhich would 
widely dissen1inate i.nformalion that wiU 
help generators con1piy with today's 
rule. The Agency has also prepared a 
supplernental instruction sheet to 
provide additional info-rmation to 
generators of less than 1000 kg/mo who 
apply for U.S. EPA Identification 
Nun1bers. 'l'hese instructions will 
contain the EPA waste codes for tvastes 
con1monly produced by these 
generators. This infonnation will allow 
n1any generators to complete the 
application i..vithout additional 
infor1nation or research. In addition, 
genera tors n1ay call the RCRA./ 
Superfund I---Iotline or the Sn1all Business 
f{otline for information and assistance. 
These nun1bers are provided at the 
beginning of today's notice. 

Some commenters suggested 
establishing a telephone system for 
obtaining identification nun1bers. EPA 
considered this kind of syste1n in the 
proposal and concluded that the lack of 
a signed record from the \Vaste handler 
•vould allow a high potential for 
confusion and misrepresentation. The 
Agency still believes this to be true and 
no comrnenter·,,vas able to suggest a 
1nechanis1n for avoiding this. 

One co1nmenter suggested tluit EPA 
n1odify the applicafion form to require 
generators to indicate 1:.vhether they 
generate less than 100 kg/1no, 100-1000 
kg/mo, or more than 1000 kg/mo. EPA 
recently modified the form to require 
generators to indicate whether they 
generate more than 1000 kg/mo or less 
than 1000 kg/ino of hazardous wastes. 

The Agency does not believe that 
there is any justification for exe1npting 
"infrequent generators" from the 
Jdcntificution Number requirement. as 
suggested by one commenter. EPA 
believes that all 100-1.000 kg/mo 
generators should be known to the 
Agency, hovvever infrequently they fit 
into the category, to allot follow-up if 
any problems arise. Also, use of an EPA 
identification Number when wastes are 
shipped off-site helps enforcement , 

authorities to keep track of \v;:iste 
ship1nents. 

The Agency believes that the EPA 
Identification Number requirement, as 
proposed, is the best system for enRuring 
that the Agency has adequate 
infor1nation about these nC\l\l Inembers 
of the regulated comnn1nity. 
Consequently, EPA is not modifying 
§ 262.12 for generators of 100-1000 kg/ 
mo. 

2. The fJaz-ardous Wciste Manifest 
System-Part 262, Subpart B 

'fhis Uni_t discusses the proposed 
111odifications to the hazardous waste 
manifest system for 100-1000 kg/mo _ 
generators for \Vastes shipped off-site. 
The issues raised in the comments on 
the Proposal include the "single" versus 
"multiple" copy or "round-trip" 
n1anifest, the proposed exemption fro1n 
n1anifesting for wastes shipped under 
certain reclan1ation agreements, and the 
applicability of the manifest ivaste 
n1inimization certification provisions of 
the HSWA; 

a .. Number of Copies and Use of the 
A1an1fest: The PropoRal for generators of 
100-1000 kg/mo of hazardous waste 
contained several n1odifications to the 
Uniform Hazardous ·Waste Manifest 
sY-stem. The proposed rules would have 
exempted 100-1000 kg/mo generators 
from the following requirements: 1} .to 
compete a multiple copy manifest form 
[§ 262.22), 2) to retain a copy for the 
generators' records[§ 262.23[a)[3Jl, and 
3) provide multiple copies of the 
manifest to the waste transporter 
[§ 262.23[bJJ. The effect of these 
proposed n1odifications to the manifest 
system would have been td exen1pt 
these generators from the "roundtrip" or 
"tracking" function of the manifest 
system (i.e., establishment of a paper 
trail for enforce1nent purposes) ivhile 
continuing to require that a single copy 
of a fully completed manifest 

·accompany the \Vaste shipment as a 
means to provide notice to subsequent 
handlers that the waste is hazardous. 
No modifications were proposed to the 
requirements to fully complete the 
manifest forn1, and to use established 
systen1s for obtaining forms from the 
appropriate.State, except for a proposed 
elimination of the n1anifest documerlt 
number from the required inforn1ation. 

These n1odifications to the manifest 
system were intended to minimize 
impacts on small busirtess while still 
tneeting the underlying goal of I--ISW A to 
protect hun1an h1~alth and the 
environment. By reducing son1e of the 
paperwork requirements associated 
with the full manifest system, EPA 
believed that both of those goals· could 
be seryed. Jn pnrlicular. EPA believed 

that the requiren1ent for these 
generato1·s to obtain an EPA 
identification number, complete a singl0 
copy of the rnanifest for all off-site 
shipments and for facilities to keep 
these 1nanifeHts in its files created a 
significant legnI obligation that the 
waste would be managed at approved 
hazardous waste manage1nent facilities, 
as required under the HSWA. The 
Agency believed that this legal 

. obligation would not be significantly 
enhanced by requiring the use, 
distribution, and retention of multiple 
copies of the manifest form. . 

In requesting public comment on the 
issue of the "single copy" manifest. 
system, EPA pointed out that it , .. vas not 
fully convinced that the relief being 
offered \Vas significant enough to offset 
the potential confusion which the single 
copy systern 1night cause, or to offset the 
loSs of the "tracking" function of the 
manifeSt as an enforcen1ent 1nechanism. 
EPA_ received extensive negative 
cqn1ment on the proposed amendinents 
which have convinced the Agency that 
the multiple copy manifest system 
should be adopted in the final rules. 

l\.1any conuuenters asserted that 
exempting 100-1000 kg/mo generators 
from the "round-trip" hazardous waste 
manifest system (i.e. return.of a signed 
copy by the designated facility to the . 
generator as proof that the shipment 
arrived) would not significantly reduce 
ad1ninistrative burden. Most 
commenters who represented both sn1all 
and large businesses, State agencie$ and 
firms in the waste management industry 
believed that the information requested 
on the manifest was not particularly 
difficult to provide, and they did not 
object to the proposed requirements to 
provide essentially full manifest 
information. Many comrnenters argued 
that requiring full manifest information 
was appropriate for all generators, and 
that the preparation of multiple cOpies 
of the manifest presented llo 
incremental buzden over a single copy 
system sinc;e manifests are generally 
obtained in carbon sets, requiring no 
real additional effort. These comn1enters 
also pointed out that retention of a copy 
for the generator's files poses a minimal 
burden due to the limited number of 
shipments most 100-1000 kg/mo will 
need to n1ake under the extended 
acc1in1ulation periods being pro1nulgated 
today for these generators (See Unit 
IIl.C.4.). Given the limited number of 
shipments most generators will need to 
n1ake to treatn1ent or disp'osal "facilities 
in a year (i.e. 2-4}, co1nmenters l:lsserted 
that filing a rnanifest cOpy and replacing 
it "Yith a copy signed and returned by 
the designated fflcility was simply not 
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burdensome. Furthern1ore, virtually all 
con1mcnters, many of whom represented 
sn1a1l business, also indicated that 
retention of a copy of the rnanifest 
containing signatures of the transporter 
and facility would be done, in any case, 
and was essential to demonstrate that a 
business had met its legal 
respo.nsibilitles in cases whe1·e the 
waste is mishandled by subsequent 
handlers. 

Another major concern of many 
commenters with respect to the si.ngle 
copy manifest system was the confusion 
that would result from having two 
different :manifest systen1s in place for 
100-1000 kg/mo generators and for 

-generators of over 1000 kg, While son1e 
com1nenters representing small 
b~sinesses believed that the single copy 
manifest system was workable and 
provided a real reduction in ' 
administrative burden, virtually all other 
members of the waste management and 
regulated c;ommunitY argued for' a 
uniform manifest system. Many 
comm.enters representing larger 
corporations and firms with multiple 
facilities argued that a single uniforn1 
system would be the least confusing and 
least burdensome system. In addition, 
n1any commenters believed that 
different State and Federal requirements 
would 1nake it extremely burdensonu:? 
for many small businesses to determine 
which n1anifest system applied to them. 
States, waste haulers, and facilities 
would also have the added burden of 
trying to verify the generator status of 
those utilizing a single copy form and 
because of the difficulty in 
administering a dual system, they Would 
simply require t~at all generators 
comply with the full system. • 

One commenter also argued that the 
Agency's proposed single copy manifest 
was incons·istcnt with Congressional 
intent since the hammer 'provisions of 
Section 3001( d)(8), which included a 
requirement for return of a signed 
manifest by the facility to the 'generator, 
were intended by Congress to serve as 
the minimum reg.ulotory standards. 
l-lowever, the Agency can find no 
evidence in either the stotute or the 
legislative history that would lead the 
Agency to this conclusion. The plain 
language of the hammer provision sta~es · 
" ... nothing in this section shall be 
construed to be determinative of those 
standards appropriate for small quantity 
generators", and Section 3001(d](6) 
explicitly sets out the "minimum" 
standards that must be included in the 
regul~tions. In addition, the legislative 
history of Section 3001(d) indicates that 
the provisions of subsection (d](6) were 
to be regarded as statutory minimums 

r1J!her than the hammer provisions of. 
suhsection(d)(B). See S. Rep. No. 284, 
Oath Cong., 1st Sess.,11-12 (1983); H.R. 
Rep. No.1133, 90th Cong. 2nd Scss. 101, 
103-104 (J984). Thus, the statute and 
legislative history provide extensive 
evidence that Congress gave EPA broad 
authority to establish_v.:hatever 
standards it deerned appropriate for 
these generators, and to vary the 
hazardous waste standards to rr1inimize 

'burden, consistent '\Nith protection of 
hurnan health and the environment. 

A number of commenters raised 
concerns with respect to the 
ineffectiveness of the single copy 
manifest system in ensuring that waste 
shipments are properly tracked fr'om 
generator to transporter to facility. 
Under the proposed manifest system, a 
generator would be required to complete 
a single copy of the manifest and to give 
it to the transporter \ivho in turn would 
be required to sign it and turn it over to 
the designated facil.ity upon delivery of 
the waSte shipment. The Agency felt 
that this chain Created a substantial 
legal obligation that the "\lvaste would be 
n1anaged at a Subtitle C facility. 
llowever, a number of commente:r:s 
asserted that such a system would serve 
only to encourage unscrupulous 
transporters to either alter manifest 
information or simply dump the V\'aste 
illegally, since the generator or others do 
not have any record of his accepting the 
1.vaste shipment. A number of States 
were concerned that the absence of 
multiple copieS of the.manifest in the 
records of the generator, transporter, 
and facility would completely eliminate 
the ability of EPA or the States to 
enforce the requirerrient that the waste 
be managed at Subtitle C facilities. 
Further, these comfnenters felt that, 
whether or not the Agency takes an 
aggressive enforcement posture with 
respect to 100-1000 kg/mo generators, 
the mere existeriCe of the multiple . 
Signed copies of a mcinifest serve as an 
essential incentive to properly manage 
the waste. 

The Agency finds persuasive the 
arguments presented by cornrnenters 
that requiring only the single copy 
manifeSt does not offer significant 
regulatory i'eH~f. The Agency has also 
concluded, based on ·public comment, 
that the single copy system may be 
insufficient to meet the statutory 
mandate to. promulgate rules for 100-
1000 kg/mo generators which are · 
sufficient to protect human health and 
the environment. 

The difference in burden between a 
single copy of the manifest and a 
multiple copy of the manifest, both 
containing essentially full informaticon, 

appears to be negligible, so there is no 
real reduction in burden fro1n the single 
copy systen1. Retention of a 1nanifest 
copy by ihe gerH:!rator.is also n1inimally 
burdensornc and is in.the generator's 
best interest. The absence of a round
trip or multiple copy manifest could 
encourage, rather than protect against, 
n1ismanagement of these wastes. Most 
in1portantly, requiring the generator to 
retain a copy for his records and provide 
multiple copies of the manifest to the 
transporter provides an essential 
incentive for all parties to fulfill their 
responsibilities under RCRA. Thus, the 
Agency has decided not to adopt the 
single-copy manifest system, as 
proposed. 

Consequently, gene1·ators of 100-1000 
kg/mo will be subject to all of the 
requirements of Subpart B of Part 262 
V\rith respect to the Uniform· Hazurdous 
Waste ManifeSt except for certain waste 
reclamation shipments as provided in 
Section 262.20, discussed belovv. In 
addition, these generators will be 
subject to the rec"ordkeeping pr'ovisions 

·of Subpart D of Part 262 with respect to 
manifest copies but will not be subject 
to the associated exception and biennial 
reporting requirements, as discussed in 
Unit IIl.C.3, below. 

b. Manifest ExempUon for Certai'n 
J?ec/ama1ion Shipments: In the Proposal. 
EPA proposed to exerri.pt generators of 
100-1000 kg/mo from all of the manifest 
requiren1ents of Part 262, Subpart B, 
provided the waste was reclaimed under 
certain specific conditions, including: 

1. The generator would be required to 
have a \·vrilten-agreement with a 
recycling facility to collect a·nd rP:clairn a 
specified waste and to deliver· 
regenerated material back to the 
generator at a specified frequency; 

2. The vehicle used to transport the 
waste to the recycling facility and to 
deliver regenerated material back to the 
generator must be owned and operated 
by the reclaimer of the waste; 

3. Either the generator or the reclaimer 
must retain title to the material at all 
times; and 

4. The generator and transporter/ 
reclaimer n1ust comply with specific 
recordkeeping requirements. 

Specific regulatory requirements 
which would have to be met in lieu of 
the manifest requirements vJere 
proposed 8s follows: 

1. A copy of the reclamation 
agreement iS kept in the flles of bolh the 
reclaimer and the generator for_ a period 
of at least three years; 

2. The reclaimer/transporter records 
(for example, on a log or .shipping 
document] the following information 
(which would be required of 
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transporters in a proposed an1endment 
to § 263.20): · 

• The name, address and EPA 
identification number of the generator; 

• The quantity of waste accepted; 
• All DOT required shipping, 

information; 
• The date the waste is accepted by 

the transporter; - · 
3. The above record accompanies the 

waste as it is shipped from generator.to 
recycling facility; and . 

4. The reclaimer/transporter keeps 
these records for at least three years. 

In proposing this exemption, EPA 
indicated that such agreements satisfied 
the Agency's concerns that subsequent 
handlers of the waste would have 
sufficient notification and knowledge of 
the hazardous nature of the wastes 
being handled and that the wastes 
would be tracked properly from the 
generator to the reclaimer and would 
not be mismanaged. In addition, the 
Agency believed that such an exemption 
would encourage beneficial recycling 
activities and would avoid discouraging 
current operations of this nature by not 
imposing paperwork obligations that 
have no corresponding environmental 
benefit. The Agency requested con1ment 
on the proposed manifest exen1ption and 
sought comment on other situations that 
might warrant reduced rn.a.nifest 
requirements. 

While some cornmenters opposed the 
proposed manifest exemption as 
providing an opportunity for "sham 
recycling", most comm enters suggested 
that the exemption be expanded to 
cover all recycling situations or to cover 
a broader scope of activity than that 
proposed. Some commenters felt that the 
narrow nature of the exemption would 
afford some segments of the recycling 
industry an unfair competitive 
advantage. One con1menter suggested 
that the exemption apply.to reclan1ation 
agreements with firms that collect 
wastes forTecycling but do not reclaim 
the wastes at their own facility, but 
rather, ship them via a licensed , 
hazardous waste hauler to a separately 
owned and operated reclaffiatiOn 
facility. This commenter argued that the 
same degree of protection would be 
afforded under these Circumstances as 
under the proposed syste'rn since the 
waste would still be transported and 
reclaimed at licensed or permitted 
facilities. Other coriimenters argued that 
the exemption should also apply to 
legitimate recycling situations where 
ownership of the material may in fact 
change hands, such as cases where 
reclain1ed material is not returned to the 
original generator but is instead sold to 
a third party. One con1menter argued 
that the mere existence of a contract 

provides sufficient notice to subsequent 
handlers of the nature of the waste and 
that adequate economic iOcentives exist 
in any recycling situation to ensure · 
proper management. 

The proposed restrictions on 
applicability of the n1anifest exemption 
were intended to serve the same 
functions that the rnanifest system does. 
The most important of these, the 
"tracki.ng" function of the manifest, must 
be replaced with adequate contractual 
relationships and commercial incentives 
if the exemption is to meet the test of 
protecting human health and the 
environment while reducing 
administrative burden. 

The Agency has considered various 
ways in which to expand the· 
applicability of the exemption, including 
those suggested by comn1enters, and has 
concluded that unless the following 
proposed restrictions are retained, the 
exemption would allow unscrupulous 
persons· to_ easily avoid the hazardous 
waste management system: 

First, the Agency believes that the 
requiren1ent that the generator and·· 
re_clairner have a written agreement for 
collection and reclamation of a specified 
waste and for redelivery of regenerated 
material at a specified frequ_ency is 
essential. Such an arrangement (usually 
called a "tolling" arrangement) provides 
tracking and accounling of waste in 
place of the manifest system in \l!Jaste 
disposal situations. A simple 
reclamation contract without return of 
regenerated material to the generator 
would provide no tracking of the waste, 
since the generator wouJd have no 
incentive to check on subsequent waste 
handling after he turns it over to the 
transporter or reclaimer. In addition, 
allowing the exemption in any 
contractual situation would make no 
di.Stinction between recycling activities 
and off-site waste disposal activities, 
where normally there are also 
contractual obligations. Requiring return 
of regenerated material as part of the 
contractual relationship places the 
proper incentive on the reclaimer to 
actually reclaim material for delivery to 
the generator ( other~vise he would be .in 
breach of the contract) and on the 
generator to scrutinize the practices of , 
the reclaimer. Unlike off-site waste 
disPOsal, the generator \vould have 
some vested economic interest in 
ensuring proper n1anagement of the 
waste. -

Second, the Agency believes that the 
vehicle used to transport the waste to 
the recycfing facility and to deliver 
regenerated material back to the 
generator must be owned and operated 
by the reclaimer. This requirement 
'precludes third parties not bourid by the 

reclamation Hgreement (i.e., independent 
transporters} from entering· the J;losed 
Joop created by the tolling arrangement. 
This is necessary to ensure that the 
waste is not mlsrnanaged. Even if a 
generator were to ship his waste via a 
licensed hazardous waste hauler, he 
would have no assurance 'that the ¥.'aste 
would actually be delivered to the 
reclamation .facility with Which he has 
contracted. In such a third·party 

·transporter situation, where the 
transporter has no vested interest in 
proper handling and management of the 
waste, the Agency would deem it 
necessary tO impose additional 
significant recordkeeping requirements 
on all handlers of the waste, and 
possibly impose additional requirements 

· on the generator. This would defeat the 
purpose of the manifest exemption, and 
may even impose greater burden than 
the manifest itself. · 

Third, I.he proposed recordkeeping 
requirements are an,essential ingredieflt 
to providing the "paper-trail" no longer 
provided by the manifest system. 

While the Agency originally 
. considered the retention of ownership 

requirernellt to be another" essential 
element due the vested interest it 
created (i.e., continuing legal 
responsibility for the material), a second 
look at this requirement, in light of 
comments received, has convinced EPA 
that it is unnecessary. The requirements 
of tolling and that the reclaimer and 
transporter be the same entity appear to 
adequately address the same Concerns 
underlYing. the ownership requirement. 
While the Vested interest in proper 
management of the waste may be 
theoretically increased if Ownership is 
retained by the reclaimer or generator, it 
does not appear to-add significantly to 
the economic interest created by the 
tolling arrangement. In addition, the 
concern that third parties would break 
the chain between generator and 
reclaimer is addressed by the 
requirement that the reclaimer and 
trcinsporter be one entity. Moreover, the 
retention of owilership requirement may 
re·sult in needless restriction on the type 
of commercial arrangements allowed 
between generators and reclaimers (e.g., 
where a reclaimer buys the waste from 
the gen.erator and sells regenerated 
material bBck to the generator or to 
other parties). Therefore, the Agency is 
deleting the ownership requirement from 
the final rule. 

A number of commenters suggested 
that the Agency be more explicit in the 
regulation with resp.ect to the periods of 
retention of the contractual agreements 
and the transportation logs since the 
proposed rule did not specify when the 
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3-year recor<lkeeping period wns to 
begin. Consequently, the Agency is 
modifying the regulatory language of 
this amendment to specify that a copy of 
the. reclan1ation agreement must be kept 
in the genera tor and reclain1er/ 
transporter's files for 3 years after the 
expiration of the agreement. A copy of 
the c61lection log or shipping paper for 
each shipment must be kept in the 
transporter's files for a period of 3 years 
a(ter the date of the shipment. 

Several comrnenters also requested 
clarification on the applicability of the 
proposed exemption to waste mixtures 
where most, but not all, of the 
constituents were reclaimed, In the 
specific example cited, the Ageii.cy was 
asked to clarify whether spent cartridge 
filters used in dry cleaning operations 
would qualify for the exemption, even 
though only a portion of the waste 
constituents are actually reclaimed. The 
Agency believes such waste mixtures 
should also qualify for the manifest 
exemption, provided that the other 
coriditions of the exemption are met. 
There is no basis for distinguishil)-g 
between, for example, bulk spent 
solvents that have impurities removed 
by a reclaimer, which impurities must be 
subsequently managed as hazardous 
waste, and waste constituents in a 
mixture that may not be reclaimed and 
must be disposefi of as a hazardous 
waste by the reclaimer. In both cases, 
the manifest exemption for shipments to 
the reclaimer would not affect the 
responsibility of the reclaimer to 
properly manage the residues from the 
reclamation process.-

Another commenter requested 
clarification on whether the requirement 
that reclaimed material be returned to 
the. generator limited the exemption to 
those situations where .the generator 
received back the same waste sent for 
reclamation. The requirement that the 
generator receive regen~rated material 
back from the reclaimer was intended to 
ensure. that the generator maintain a 
vested interest in ensuring that the 
reclamation facility was in fact engaged 
in bona fide recycling. However, the 
Agency recognizes that most 
l'eclamation is conducted through 
commingling of relatively small 
quantities of recyclable materials from a 
number of generators. The-manifest 
exemption only requires that the 
generator receive regenerated material 
back fro1n the reclaimer, not that it be 
the identical material as was shipped to 
the' reclaimer. The orily requirement for 
receiving regenerated material back is 
that it be of the same type or prodar:t 
specification as the material originally 
shipped for reclamation. While the 

.. Agency recognizes that this requirement 
will limit the exemption to situations 
where the generator purchases 
reclfliined solvent from one source, we 
do not agree·with those commenters 
who believe this provides an unfair 
competitive advantage to firms with 
reclamation facilities. While the 
manifest exemption may reduce the 
paperwork burden for some firmS who 
have waste materials collected on a 
frequent basis, the Agency does not 
believe that it provides such a reduction 
in burden that companies qualifying for 
the exemption would·be able to reduce 
costs Significantly. 

Other commenters asserted that the 
proposed exemption "Yould be 
appropriate for generators of 1nore than 
1000 kg/mo-who recycle their wastes 
under the sa1ne circumstances. While 
the Agency recognizes that some of the 
regulatory amendments being 
promulgated "today for generators of 
100-1000 kg/mo could be considered for 
larger generators, to do so would require 
extensive review of the existing 
hazardous waste management system 
and case-by-case determinations as to 
the appropriateness of specific 
requirements. Furthermore, the elements 
that the Agency must consider in 
adopting rules for small quantity 
generators, including the economic 
impacts of full regulation on small 
businesses, are not necessarily relevant 
to the rules applicable to larger quantity 
generators. Therefore, the Agency is 
promulgating the manifest exemption 
today only for 100-1000 kg/mo 
generators. 

c. Waste Mi'ni'mizati'on: Undef section 
3002(b) of HSWA, all generators must 
certify on the manifest required under 
subsection (a)(5) that they have in place 
a program to reduce the volume or 
quantity and t9xicity of the waste they 
generate to a degree determined by the 
generator to be economically 
practicable. Generators must also certify 
that their current 1nethod of 
management is the most practicable 
metho~ available to minimize present 
and future threat to human health and 
the environment. 

On July 15, 1985, EPA published a rule 
codifying. a number of interim HSWA 
requireID€nts (50 FR 28702). A revised 
Uniform Hazardous Waste Manifest 
Form (EPA Form 8700-22) was included 
in the Appendix to Part 262, and 
contained a revised certification 
statement incorporating the w&ste 
minimization provision. In the 
Codification Rule, EPA explained that 
the wa~te minimiz8tion provision did 
not apply to small quantity generators 
generating less than the quantities of 

acutely hazardous .waste specified in 
§ 261.5 or to generators of less than 1000 
kg of other hazardous waste, unless the 
generator accumulated quantities which 
exceeded 1000 kg, and thus became 
subject to Part 262. The waste 
minimization requirements were not 
applicable to these generators because 
section 3002(b) refers to "the manifest 
required by [section 3002] subsection 
(a)(5)" and the interim manifest 
provisions are imposed by section 
3001(d), not 3002(a)[5). However, 
because section 3001( d) of RCRA 
requires EPA to establish standards for 
100-1000 kg/mo generators under 
sections 3002, 3003, and 3004, the waste 
filinimization certification requirements 
would apply to 100-1000 kg/mo 
,generators upon promulgation of such 
standards. Since EPA did not propose to 
exempt 100-1000 kg/mo generators from 
the waste minimization certification 
requirements of section 3002(b) when it 
proposed rules for 100-1000 kg/mo 
generators on August 1, 1985, these 
generators would be required to certify 
compliance with the waste minimization 
provision when the standards under 
today's rule benome effective. 

EPA believes that requiring 100-1000 
kg/mo generators to comply with the 
waste minimization certification 
provision imposes little or no additional 
administrative or technical burden and 
could, in fact, have real environmental 
benefit. However, since the Agency did 
not provide the public with an 
opportunity to comment on the_· 
appropriateness of this provision for-
100-1000 kg/mo generators, EPA is 
publishing a separate notice elsewhere 
in today's Federal Register which 
explicitly requests comment on th~ 
potential burden which this requirement 
could impose oh ge_nerators of 100-1000 
kg/mo. The specific" reasons for 
proposing to apply the waste 
minimization -certification Provision to 
these generators are described in detail 
in that notice. As noted in the other 
Feaeral Register notice, EPA ·will accept 
public comment on this provision for 30 
days. If, after consideration of the 
comments, EPA determines that no 
exemption from the waste minimization 
certification requirement is warranted at 
this time, 100-1000 kg/mo generators 
will need to comply with the 
requirement by- operation of law as of 
the date that the other Part 262 
requirements take ~ffect (i.e., six months 
from today) .. 

3. Recordkeeping and Reporting-Part 
262, Subpart D 

. . ' . ~ 

In th.e proposed rules for geo.erators of 
100-1000 kg/mo, EPA attempted to 
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significantly reduce the rer:ordkeeping 
and reporting burden on these 
generators, consistent \vith the statutory 
goals of prgtecting human health and the 
environment while reducing impacts on 
small business to the extent feasible. 
.Specific proposed n1odifications to the 
recordkeeping and reporting 
requirements of Subpart D of Part 262 
included: 

• A· proposed exemption fr0m 
the recordkeeping requirements of 
§ 262.40{a) for manifest retention and 
§ 262.40(b) dealing with retention of 
Biennial and Exception ReportS: 

• A proposed exemption froin the 
reporting requirements of § 262.41 
(Biennial Reports) and§ 262.42 
(Exception Reports). 

. This section of the preamble 
addresses the co'rnments received on 
these proposed rnodific.ltions to 
recordkeeping and reporting 
requireffients and the Agency's final 
decision in each of these areas. 

a. Recordkeeping~§ 262.40: As noted 
in Unit IIl.C.2. of today's preamble, EPA 
received extensive comment on the 
proposed single copy manifeSt system 
which proposed to eliminate the need 
for retentiQn of manifest copies as well 
as requirements for the use of a n1ultiple 
copy manifest when shipping waste off
site. A large number of cornmenters 
were generally supportive 'of _efforts to 
reduce recordkeeping requirements to 
the maximum extent feasible, and ·many 
felt that no recordkeeping requirements 
whatsoever should be imposed on 100-
1000 kg/mo generators. However, many 
of these same commenters, when , .. 
discussing the proposed single copy 
manifest, pointed out that Inost 
generators would opt to retain a copy of 
the manifest fof their own records, in . 
order tO have a record of theif waste 
management shipments, regardless of 
whether it was required by EPA. While 
some of these commenterS did not want 
the retention of manifest copies to be 
-required, they nevertheless felt such 
recordkeeping io be prudent. Other 
commenters believed that retention oI 
manifest copies should be requir'ed, and 
that stich a requirement dOes not' impose 
an unreasonable burden since, as rroted 
above, virtually all generators Would 
retain a copy for their.records in:any 
case~ These commenters also 'as.Serted 
that the existence of a copy of the 
manifest in the generator's records, 
containing the signature of the 
transporter and ultiinately the signature 
of the designated facility when the 
manifest copy was returned, was 
essential. 

The Agency agrees with these 
commenters that retention of rnanifest 
copies should be required. Existence of 
such records may be the o~ly defense a 

generator would have in enforcement 
actions or other litigation if the single 
manifest were to be changed by the 
transporter or if the waste is 
mismanaged. The existence of these 
records would allow a generator to 
demonstrate to enforcement personnel, 
should a problem in transporting or 
subsequent handling arise, that the 
generator had done his best to ensure 
proper management by fulfilling his 
generator responsibilities. While such 
proof would not eliminate any liabilities 
the-firm may Otherwise have under 
RCRA and the Comprehensive -
Environmental Response, 
Compen-sation, and Liability Act 
(CERCLA or "Superfund"J, it could 
reduce the danger of the genera tor being 
considered the primary responsible 
party in a Superfund action. Also, as one 
commenter pointed out, given the large 
number of States, transporters and 
treatn1ent, storage, and disposal 
facilities that would insist upon use of 
the full manifest system, it would not be 
appropriate for EPA to, in effect, 
encourage generators to deliver their 
only copy of the manifest to a 
transporter. 

EPA agrees with those commenters 
that believe that retention of a copy,of a 
manifest, signed by the designated · 
facility. and the transporter, does not 
pose an unreasonable burden for 100-
1000 kg/mo generators, who will most 
likely be shipping only 2-4 shipments 
per year. This is particularly true in.light 
of the generally universal agreement on
the need for generators to retain a copy 
for their own protection. EPA also 
believes· that retention of manifest 
copies provides the necessary incentive 
for all wastes handlers to execute their 
responsibilities in the manner required . 
by state and Federal waste management 
requirements. Therefore, the Agency is 
not exempting 100-1000 kg/mo 
generators from the requirement to . 
retain a copy of each manif-est in their 
files for a period of three years from the . 
date of shipment or until a signed copy 
of the manifest is returned by the 
de'Signated facility and is substituted for 
the original manifest for a-period of 
thr.ee years. 

b. Exception Reports-§ 262.42: As 
dis:cUssed in the proposal, EPA proposed 
to exempt 100-1000 kg/mo generators 
from the· requirement to file an. 
exception report with EPA if the 
generator did not receive a signed copy 
of the manifest back from the designated 
facility within forty-five days of 
acceptance of the waste shipment by a 
hazardous waste. transporter(§ 262.42). 
The proposed exemption from this 
requirement was based sirnply pn the 
lack of manifest copies under the 

proposed single copy manifest systen1. 
Under the proposed rule, a copy of the 
manifest was not required to be 
returned to the generator by the facility, 
so that there would have been no basis 
for a generator to make a detern1ination 
as to whether or not his shipment 
actually arrived at the designated 
facility, and thus no basis for an 
exception report. 

In deciding to return to a full n1anifest 
system for 100-1000 kg/mo generators, 
the Agency deemed it appropriate to 
evaluate whether also requiring 
exception repor,ting would impose an 
unnecessary administrative burden on 
these generators in light of the 

' environmental benefit that would be 
gained. First, the Agency corisidered the 
responsibilities that would be imposed 
on the generators, which would include 
establishn1ent of an internal tracking 
system, through filirig or- by computer, to 
allow the generator to determine 
whether a return copy of the ·manifest is 
overdue. In addition, the genera to!' inust 
contact the transporter and/or permitted 
facility to determine the status or 
locati01Lof the waste and manifest, and 
if unsuccessful, must file a report lVith a 
copY of the manifest and a cover letter 

. describing his efforts to locate the waste 
arid the results of his efforts. Several 
commenters objected to irnpositio'n of 
these _requirements and argued that this 
ls th~ very type of paperwork 
requirement that Congress intended EPA 
to scrutinize before applying to small 
businesses. 

Sec_ond, fhe Agency considefed the 
extent to which such reporting is 
necessary to protect health and the 
environment. Many cornmenters 
contended that the exception reports 
were essential to alert EPA and the 
States to lost shipments,·and the Agency 
agrees that the exception report 
reqrifrement is an important lirik iil the 
full manifest scheme. 4 However; the 
Agency has received very fe-W exceptioO 
report_s since 'the requireinent was 
adopted, leading it to believe thatthe 
tracking function of the rnuhiple~copy 
manifest system is also working as a 
self-policing mechanism, ensuring that 

4 One commenter cited legislative history as 
support for ita argument that the modified exception 
reportirig 1·equirament of section 3001(d){6) muol be 
included in the regulations because Congress 
deemed it to be a minimum requirement. The 
legislative history of this provision indicates,. 
hpwever, that this was considered to be a minimum 
requirement only in the event that EPA did oot · 
pro·mulgate final regulations by March 31, 1986,-and 
that EPA is authorized to vary the manifesting and 
reporting requirements as long as the notice 
requirement is met. See S. Rep. No, 264, 98th Cong., 
1AI Bess. 11-12 (1983); H.R. Rep, No. 1133, 98th Cong. 
2nd Sess. 103 (1984). 
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\.Vastes reach their proper destination. In 
addition, the smaller relative risks 
associated \vith the sn1aller quci.ntities of 
\'\'Osle generated by 100-1000 kg/1no 
generators do not necessitate the saine 
degree of doi1ble-checking needed for 
large quantity generator shipments. 

In balancing the utility of the 
exception reporting requirements with 
the need to minimize the administrative 
and paperwork burden-on small 
businesses, the Agency has concluded 
that its decision to require the multiple 
copy 1nanifest system for 100-1000 kg/ 
rno generators will provide sufficient 
a~surance that waste ship1nents reach 
their proper destination, nnd that the 
incremental environmental benefits that 
may be gained by imposing the 
exception.reporting requirement on 
these generators are ·outweighed by the 
associated administrative burdens. The 
capabilities of small businesses to 
develop and maintain internal tracking 
and follow-up systems are limited, and 
could prove to be very burdensome, 
especially where such follow-up 
reporting is seldom necessary. 
Consequently, while the Agency is 

· today requiring generators of 100-1000 
kg/mo to use a multi-part manifest form 
and requiring designated facilities to 
return a signed copy to the generator, 
the Agency has decided not to require 
generators of 100-1000 kg/mo to comply 
with the exception reporting provisions 
of Part 262. However, this exemption 
should not be constrtied as relieving the 
generators of the responsibility of 
assuring that their wastes are managed 
at Subtitle C facilities, This obligation, 
along with CERCLA liability should the 
waste ultimately be mismanaged, , 
remains. Therefore, while EPA is today 
exempting generators of 100-1000 kg/mo 
from the requirement to file an 
exception report under § 262.42, it is 
specifically encouraging generators to 
perform the necessary follow-up to 
ensure that their waste shipments reach 
the designated facility. Should a 
shipment turn out to be truly lost, it will 
be in the generator's interest to send a 
copy of the manifest along with a.brief 
explanatory note to EPA or the 
authorized State Agency in order to 
reduce the likelihood that the generator 
would be held solely responsible in an 
enforcement or Superfund action. 

c. Biennial Reports-§ 262.41: Section 
262.41 requires a generator who ships 
waste off-site to submit a biennial (i.e., 
every other year) report to the Regional 
Administrator by March 1 of each even 
numbered year setting out the quantities 
of wastes generated during the previous 
odd numbered calendar year and the 
disposition of the wastes generated. 

EPA proposed to exempt generators of 
100-1000 kg/mo from the requirement to 
con1µlete, file, and retain copies of a 
biennial report. The Agency's rationale 
for this exemption was based on four 
points. First, the extent of error in State 
summary reports used to compile 
nationw.ide waste generated by all small 
quantity generators. As a result, the 
value of the data from reports that 
would be filed by 100-1000 kg/mo 
generators would not signficantly add to 
the value of the reports and the -burden 
imposed would far outweigh' the benefits 
to be gained. Second, the Agency 
explained that the large ti.umber of 

·reports it would receive would far 
outweigh the agency's administrative 
ability to make use of the reports. Third, 
under the proposed single copy manifest 
system, generators would not have had 
the manifest copies that serve as the 
basis for preparation of.biennial reports. 
Finally, the Agency. explained that 
informat,ion on wastes generated by 
100-1000 kg/mo generators would still 
be available from reports required to be 
filed by treatment, storage, and disposal 
facilities. -

Several States submitted comments 
\'vhich generally favored retention of the 
biennial report requirement for 100-1000 
kg/mo generators. Although generators 

'would have available to them the -
manifest information needed to prepare 
biennial reports under today's final rule 
imposing the multiple copy manifest, the 
remaining re·asons for propo.sing this 
exemption remain valid. In addition, 
EPA received extensive comment 
supporting the proposed exemption from 
biennial reporting requirements as an 
appropriate means of reducing 
administrative burden without 
sacrificing protection of human health 
and 1he environment. The Agency 
agrees that this exemption is · 
appropriate. 

One State specifically suggested that 
EPA require biennial reporting from.all 
generators who generate more than 6000 
kg or 12,000 kg in a calendar yea~ and 
specifically requested clarification of the 
application of biennial report 
requirements to "episodic generator's" 
(i.e., generators that produce quantities 
of hazardous waste that place them in 
differerit ~generator categories from 
month to month). The Agency does not 
believe any benefit would be gained by 
establishing a new generator category 
based upon a yearly generation rate. 
Doing so would only add further 
confusion to an already complex 
regulatory scheme, and would be 
inconsistent with the month-to-month 
approach already established by statute 
and regulation. Also, episodic 

generators must comply with the 
biennial report requiremen!s for those 
mon_ths in which they are "large 
quantity generators"; that is, they must 
submit reports on their hazardous waste 
activities for those months in which 
their' generator activities have ch8nged 
and as long as the fully regulated waste 
remains on-site. 

Thus, the Agency is today finalizing 
the proposed exemption from the 
bisnnial report retjuirem~nts of§ 262.41 
for generators of 100-1000 kg/1no, 
including an exemption from the 
provisions of this section requiring a 
description of efforts taken during the 
reporting ~r to minimize waste 
generation. ' 

4. On-site Accumulation-§ 262.34 

As discussed in Unit I.BJ. of today's 
preamble, generators of 100-1000 kg/mo 
are no longer conditionally excluded in 
Section 261.5 from the bulk of the 
hazardous \.Vaste regulatory program. 
Instead, these generators, like other 
regulated hazardous waste generators, 
are subject to the requirements of Parts 
262-266, 270, and 124, to the extent those 
requirements apply. for generators of 
100-1000 kg/mo, however, these 
requirements have been modified in 
certain instances to reflect their small 
business nature as well as specific 
statutory directives. 

Section 262.34 contains the 
requirements for generators that 
accumulate hazardous waste on-site. 
Under § 262.34[a), a generator may 
accumulate hazardous waste on-site in 
tanks or containers in any.qu'antity for 
up to 90 days without the need to have 
interim status or obtain a storage permit 
under RCRA (or comply with Parts 264 
or 265} provided the generator complies 
with the limited requirements of 
§ 262.34. These requirements specify 
that: (i) the date upon which the period 
of accumulation begins is Clearly_ 
marked on the tank or container: (ii) the 
tank or--contalner is labeled with the 
words "Hazardous Waste": (iii) the 
generator complies with Subparts C and 
D of 40 CFR Part 265 [Preparedness and 
Prevention and Contingency Plan and 
Emergency Procedures, respectively); 
and iv) the generator complies with 
Subpart I of 40 CFR Part 265 if the waste 
is placed in containers or with Subpart J 
of 40 CFR Part 265 if the waste is placed 
in tanks, and he complies with the 
personnel training _requirements of 
§ 265.16. 

The proposed rules for generators of 
100-1000 kg/mo would have added a 
number of modifications to the § 262.34 
provisions, for 100-1000 kg/mo 
generators. This section of the preamble 
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discussc~s thor.e proposed arncnd1nents 
and the issues raised by co1nn1enters to 
the proposerJ rules. 

a. Tin1e and Quantity Lin1ilations: 
Section 3001(d)[B) directs EPA, in 
developing regula lions for 100-1.000 kg/ 

. mo generators, to allow storage of 
hazardous waste on-site without the 
need for interim status or a RCRA 
permit for up lo 180 days. In addition. 
EPA is directed to a!lo\v these 
generators to store up to 6000 kg of 
hazardous ~aste for a period of 270 
days Vt1ithout the need for interin1 status 
or a permit if the gerierator must ship or. 
haul his waste greater than 200 miles. 
While no specific quantity cutoff was 
established far 180 day accun1ulation in 
section 3001(dJ a de facto lin1Hation of 
6000 kg exists. (This is due to the fact 
that a 100--1000 kg/mo generator could 
produce no more than 8000 kg in a 100 
day period without exceeding 1000 kg/ 
mo at least once during that period, and 
thus become fully regulated under Part 
262 instead of under the. n1odified 
standards being proposed today for 100-
1000 kg/mo generators.) EPA is today 
amending § 262.34 to allow for such on
s.ide accumulation in tanks and 
containers by 100--1000 kg/mo 
generators for up to 180 days (or 270 
days for long-distance transport) 
\vithout the need to obtain interim status 
or a RCRA pern1it, in accordance with 
Section 3001(d)(6) of the HSWA, 
provjded tho requirements of§ 262.34 
are 1nel. 

A significant nurnber of comn1enters 
suggested variatiOns on the proposed 
time and quantity limitations for on-site 
accumulation. A nu1nber of States 
supported the application of-the existing 
90 day accun1ulation period to these 
generators in order to rnaintain 
consistency and reduce_confusion. -Still 
other comn1enter:s argued that the time 
lin1it for accumulation for 100-1000 kg/ 
n10 generators should be extended to a 
full year in order to allow economical 
shipments, provided the 6000 kg cutoff 
was not exceeded. Some co1n1nenters 
even favored unlimited accun1ulation 
tin1e and quantity for these generators. 

Because the time arid quantity 
li1nitations are established in RCRA 
section 3001[ d)(6), the Agency believes 
that it c~rries a heavy burden in varying 
these limitations. Except for en1ergency 
circumstances, .as discussed below, the 
Agency does not believe that this 
burden has been met. 

While the 5000 kg cap arguably 
applies only to the 27.0-day storage 
period, the Agency believes that the 
better interpretation is that the 6000 kg 
cap applies to both storage periods. As 
noted above, a 1naxirnu1n of 6000 kg of 
hat.ardous waste could be accun1ulated 

during a 180-dny period if the generator 
never generated more than 1000 kg in 
any given calender month. 
Consequently, any quantity in excess of 
6000 kg would mean that the generator 
was subject to full regulation at least 
one month during the 6-month period. 
Therefore, it is logical to apply the 
accumulation "cap" of 6000 kg to both 
storage for 180 as well as 270 days. In 
addition, as explained in the August 1 
proposal, the total quantity of GODO kg 
remains the same whether or not the 
waste is accumulated on·site for 180 or 
270 days and the Agency could sec no 
substantive difference in potential :risk. 
Finally, EPA believed that die high cost 
of transportation would dictate-that the 
waste be managed at the closest facility, 
.regardless of the presence or absence of 
regulatory criteria. 

One State commenter felt that the 
lack of specific criteria for allowing 270-
day accumulation could have the effect 
of encouraging continued reliance on 
land disposal as there will be decreasing 
numbers of viable land disposal 
facilities in the future, and the remaining 
facilities \vill increasingly be located 
more than 200 miles away from the 
generator. This co1nmenter suggested 
that EPA allow accumulation for only 
180.days for wastes that are destined for 
disposal but allow accu1nulatiori for 270 
days for wastes which will be treated or 
recycled. EPA does riot believe that it 
has authority to make such a distinction 
since Congress has already established 
the condition that must be 1net for 
accumulation for 270 days: where the 
waste must be shipped over 200 n1iles. If 
the closest facility is a disposal facility 
located greater than 200 miles from the 
generator, to allow this generator only 
180 days would directly conflict with the 
plain language of the statute. 

Another commenter expressed 
concern uver the enforcement of 180- or 
270-day accumulation periods iri the 
absence of any specific criteria. This 
commenter fe"It that an inspector would 
have no way of ascertaining whether , 
wastes which have been stored longer 
than '.180 days but less than 270 days are 
destined for management at a disposal 
facility or a treatment or recycling 

·facility that is located further than 200 
miles.away. This commenter was 
particularly concerned that the lack of 
multiple copies of the manifest would 
eliminate the ability of the inspector to 
at least make a judgment based on the 
generator's previous waste shipments. 

The Agency has decided not to 
establish specific criteria for 
determining if a generator may 
accumulate hazardous wastes on-site 
for 180 or 270 days. EPA believes that 
such criteria would not serve any usHful 

purpose. Under today's final rule; 
however, generators would retain copies 
of manifests which could be used to 
ascertain the location .of the facility 
which-the generator has utilized for 
previous ship1nents. Therefore, manifest 
copies {or reclamation-agreements) tvill, 
be available as a means to check the 
ai::tual location of the destination 
facility.·In nddition, the Agency was 
concerned that establishing criteria for 
demonstrafing that. the closest facility 
was greater than 200 miles from the 
generation site would be unnecessarily 
confusing and.could have thr perverse 
effect of causing waste to go to le.ss 
desirable management practices (e.g., 
where a disposal facility is located 
within 200 miles while a recycling 
facility is located over 200 miles from 
the generator, the generator could be 
forced to utilize the less desirable 
disposa]facflity). The absence of 
specific criteria will not pose an 
unreasonable obstacle to enforcement of 
th.e RcCumulatioil provisions. Thus, EPA 
is finalizing § 262.34(e) as proposed. 

. It should be noted that generators that 
have multiple waste streams which are 
managed at different facilities may 
actually be subject to different 
accumulation time limitations for the 
different waste streams. A generator 
n1ay accumulate some wastes for 180 
days if they will be managed at a facility 
under 200 miles away and other wastes 
for 270 clays provided the generator 
never accumulates a total quantity of 
hazardous waste on site that exceeds 
6000 kg and provided the generator 
complies with all applicable 
accumulation provisions. 

Today's rules also apply the existing 
provisions of § 262.34[b) requiring 
compliance with Parts 264, 265, and 2/0 
to 100--1000 kg/mo generators that 
exceed the time limitations in proposed 
§ 262.34(d) and (e). Under the existing 
rules, .and under the rules promulgated 
today, generators that exceed a time or 
quantity limitation must comply with the 
interirrt status requirements and obtain a 
storage permit. These requirements, as 
they would apply to 100-1000 kg/mo 
generators, are contained in new 
§ 262.34(f). 

An additional component of the 
proposed § 262.34(1) amendments would 
have allowed an additfonal 30-day 
accumulation period for generators of 
100--1000 kg/mo at the discretion of the 
Regional Ad1ninistrator where he 
determines that such an extension is 
warranted due to temporary, 
unforeseen, and uncontrollable 
circumstances. This amendment was 
based on an identical provision 
cu1Tent1y app}i.cable to. large quantity 
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generators. While rnost commenters on 
this amendment were supportive of the 
en1ergency extension provision, one 
commenter argued that the storage 
periods specified in the statute were 
clearly the maximurll periods allowed. 
The Agency believes that Congress 
ne\'ef intended for the Agency to 
pron1ulgate rules so inflexible that they 
could not take into account, and · 
nccommodate, legjfjmate emergency 
circun1stances. In addition, the Agency 
Hssu111es that the emergency extension 
provi!'Jion is consistent with 
Congressional intent since it did not 
explicitly preclude such an extension 
1'hcm it adopted section 3001(d)(6). 
Therefore, the Agency is promulgating 
this provision as proposed. 

Several commenters requested the 
Agency to clarify the applicability of the 
"siltellite provision" of 40 CFR 262.34. 
This provision allows generators to 
accumulate up to 55 gallons of non~ 
acutely hazardous waste in "satellite" 
a·reas where the waste is generated in 
industrial processes 111-'ithout con1plying 
with the 90-day accumulation standards. 
See 49 FR 49568 (Dec. 20, 1984). Satellite 
areos are those places (under the control 
of the operator of the process generating 
the wHste) "'-'here wastes are genert::Jted 
in the industrial process and must 
initially uccuznulate prior to rernoval to 
a central area. Within thrCc days of 
accurnulating over 55 gallons, the 
generator is required to cornply with all 
applicable RCRA requirements for 
further manage1nent of any waste in 
excess of 55 gallons. When the satellite 
rule was promulgated, generators of less 
than 1000 kg/mo of non-acutely 
hazardous waste {or less than 1 kg/mo 
of acutely hazardous waste) were not 
subjeCt to any of the requirements of the 
satellite accumulation rule. See 49 Fil 
49568-49570. This is because these 
generators were exempt from most of 
the hazardous waste management 
regulations, including Part 262. 
J-lowever, under today's rule, only 
generators of less than 100 kg/mo will 
remain exempt from the regulations. 
Therefore, 10{}-1000 kg/mo generators 
may accumulate up to 55 gallons of non~ 
acutely h9zardous waste.in satellite 
areas without 1neeting the storage 
requirements being promulgated today, 
so long as the requirements of 
§ 262.34(c) are met. Of course, as soon 
as the 55 gallon limit has been exceeded 
in any satellite area, any excess waste 
is subject to all applicable RCRA 
requiretnents within 3 days. This means 
that the 180/270 day on-site 
accumulation provision for 100-1000 kg/ 
mo generators applies· to any excess 

waste three daJ'S'after the 55 gallon lin1it 
has been exceeded. 

Two co1nmenters who operate off
shore drilling facilities requested 
clarification on the applicability of this 
provision to off-shore facilities and 
central collection points located on
shore. These commenters cited their 
desire to avoid manifesting or using 
transporters \vi th EPA Identification 
nun1bers in shipping wastes from off
shore facilities to on-shore collection 
areas. 

The satellite provision was intended 
lo provide for extended accumulation of 
waste in specific areas of generation to 
allow for more economical transporting· 
of waste within one sHe. The 
applicability of this provision does not 
address the extent to which a generator 
must corr1ply \'Vi th Parts 262 and 263 
when it is shipping wastes off-site. EPA 
does not deem off-shore facilities and 
oh-shore collection facilities to be "on
site", or the same site, as defined by 40 
CFR 260.10. To the extent that each 
facility has various points of waste 
generation, the satellite provision would 
apply; however, as in any off-site 
hazardous y.,·aste shipment, the 
requirements of Parts 262 and 263 must 
be met, \vhen lNastes generated at each 
off-shore facility are transported to an 
on-shore collection or storage_ facility. 

b. Standards Applicable to On-site 
Accun1ulation: EPA proposed to modify 
certain of the requirements for· on-site 
accumulation by 100-1000 kg/mo 
generators in order _to simplify the 
requirements for contingency plans and 
emergency proQedures, and personnel 
training (contained in Part 265, Subpart 
D, and § 265.16). The specific " 
amendments to § 262.34 would be 
contained in new paragraphs (d), (e), 
and (fJ, specifying the particular 
requirements applicable to on-site 
accun1ulation by generators of ~OD--1000 
kg/mo. No modifications were proposed 
to the standards for storage in 
containers and tanks (Part 265, Subparts 
.I and J) or to the requirements for 
preparedness and prevention-contained 
in Subpart C of Part 265. EPA indicated 
that it believed these standards were 
appropriate and necessary and not 
undUly. burdensome. Several 
commenters have objected to the 
apparent inconsistency between 
application of the existing accumulation 
provisions of§ 261.5 and § 262.34 and 
the proposed standards under Section 
3001(d) of the HSWA. Under the existing 
rules for conditionally ex·empt small 
quantity generators under § 261.5 and 
the accumulation provisions of§ 262.34, 
generators who either generate 
quantities above specific cutoffs or r.-vho 

accu1nulate quantities above those 
cutoffs over any period of time become 
subject to additional requirements. 
Thus, if the proposed rules were to be 
finalized, generators of less than 100 kg/ 
mo whO accumulated over 1000 kg/mo 
would be subject to full regulation under 
Part 262, including a 90 day 
accumulation time limit followed by 
permitting requirements for longer on
site storage. Also, if more than 1 kg of 
acutely hazardous waste were 
accumulated, full Part 262 standards 
would apply, including a 90 day 
accumulation tin1e limit followed bY 
permitting requirements for longer On· 
site storage. Conversely, generators of 
100-1000 kg/mo would be allowed to 
accumulate up to 6000 kg for up to 180 or 
270 days and be subject to the specially 
reduced standards being promulgated 
today rather than full Part 262 
regulation. \, 

A number of commenters pointed out 
that generators who fall into different 
gellerator categories could be subject to 
different standards for essentially the 
same quantities of the same wastes. For 
exarnple, a generator of just over 1000 
kg/mo would be subject to full 
regulation as would a generator of just 
under 1000 kg/mo who happens to 
accumulate above 1000 kg. These 
regulations include full contingency 
planning and personnel training (as well 
as exception and biennial reporting). At 
the same time, a generator of between 
100 and 100 kg per month may ' 
accumulate up to 6000 kg and be subject 
to the special standards being 
promulgated today, including reduced 
contingency planning and personnel 
training requirements and exemptions 
from exception and biennial reporting. 
Thus, 6000 kg of hazardous waste could 
be subject to lesser standards than 
quantities closer to 1000 kg/mo. 
Substantial confusion may .also result in 
determining which storage standards 
apply, when, and for how long. The 
confusion is particularl:Y troubling for so 
called "episodic generators" that may 
move from one generator category to 
another from month to month. (See Unit 
111.B.2.e.) 

A number of commenters suggested a 
variety of alternatives schemes for 
eliminating the inequity and the 
confusion, including applying the 
reduced storage standards proposed for 
10{}-1000 kg/mo generators to all · 
quantities of waste accumulated up to 
6000 kg., regardless of the source of the 
waste. These commenters believed that 
such a scheme would greatly simplify 
co1npliancr. and enforcement since 
quantity of waste would be the only 
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criteria needed in detern1ining \¥hat 
storage standards should Hpply. 

The Agency agrees that,. in theory, t.tn 
approach that uniformly appiies.thH 
same requirements to the san1e 
quantities of waste has sorne 1neril. 
1--Iowever, as discussed -above, Congress 
has directed EPA to consider varying 
the standards for 100-1000 kg/mo 
generators only, and to consider their 
small business nature in determining 
which standards are appropriate for on~ 
site eccuinulation. EPr\ is· directed to 
relieve these genefators of unnecessary 
burden, to the extent feasible, and 
consistent lvith protection of hun1an 
health arid the environn1eilt. Given that 
Congress has not extended such 
economic considerations to large 
generators, EPA is not authorized lo 
vary applicable storage standards, if 
they are necessary to protect human 
health and the environment. EPA has 
already detennined that the existing 
storage standards applicable to 
generators of more than 1000 kg/n10 are 
necessary to reduce risks sufficiently. 
Therefore, EPA is retaining the existing 
standards for these generators. 

With regard to generators of less than 
. 100 kg/mo, EPA has more flexibility 
because they fall within the "small 
business" category that cOngress \.\'as 
concerned about. The Agency decided 1n 
the proposed rules not to modify the 
acicumulatioh provision for generator"" of 
less than 100 kg/mo because such a 
g'enerator '\.Yould need to accumulate 
waste for at least 10 months before 
exceeding 1000 kg. However, it appears 
to be inconsistent with Congressional 
intent that small businesses producing 
less than 100. kg/mo should be subject to 
more stringent accumulation standards 
than 100-1000 kg/mo generators for 
quantities between 1000 kg and GOOO kg. 
Therefore, EPA is today finalizing an 
amendment to § 261.5 that will subje<:t 
generators of less than 100 kg/n10 to the 
same provisions of§ 262,34(d) as.are 
applicable to generators of 100-1000 kg/ 
mo, when they accun1ulate '\.vaste in · 
quantities greater than 1000 kg but less 
than 6000 kg. 

i. Standards for Preparedness .and 
Prevention-Part 265, Subpart C: Under 
§ 262.34(a), generators who accumulate 
hazardous waste on-site must comply 
with the requirements of Subpart C of 
Part 265 which contains requirements · 
for facility preparedness and prevention. 
In the Proposal, EPA indicated its 
intention to apply all of the existing 
provisions of.this Subpart, without 
n1odification. 

The requirements for prcparedenss 
and prevention are as follows: 

• Section 265.31 requires that 
facilities be maintained and operated lo 

r11ini1ni:ii:r, the possibility of fire, 
explosion, or uny unplanned relr.ase of 
hazardous vvaste or hazardous w1:1sle 
constituents to the environment; 

" Section 265.34 specifies that 
facilities rnust be equipped \vith ·certuin 
kinds of equip1nent (i.e., an internal 
comn1unications or alarn1 system, a 
telephone or other device capable of 
sumn1oning etnergency assistance, and 
uppropriate fire control equipn1ent 
Including finrextinguishers and water at 
adequate volume and pressure to supply 
fire control syste1n) unless none oflhe 
wasteS handled at thu facility require a 
particular kind of equipment: 

• Section 265.33 requires that this 
equipment be tested and n1aintaincd, as 
necessary, to assure its proper 
functioning: 

• Sectio11 265.34 requires that all 
persons involved in hazardous v1aste 
handling O,Perations have ,immediate 
access to-either internal or external 
alar!TI or: comn1unications·,e·qu"ipn1ent. 
unless such a device is not required 
under § 265.32; 

• Section 265.35 requires the ov.•ner or 
operator of t11e facility to n1aintain 
sufficient aisle space to allow the 
unobstructed movement of personnel 
and equipment to any area of facility 
operation in an :emergency, unless ai-sle 
space is not needed for any uf these 
purposes; und 

• Section 265.37 requires the ov.'ner Dr 

operator to attempt to make certain 
arrangements with police, fire 
departments, State cn1ergency response 
teams, and hospitals, as appropriate ffir 
the type of waste handled at his facility 
and the potentiafneed for the services 
of these organizations. Further, if State 
or local authorities decline to enter into 
such arrangements, the owner or 
operator must document the refusal. 

'fhe Agency did not propose any 
an1endrnents to Subpart C because lhey 
are appropriate and necessary and not 
unduly burdenson1e. 1'he requiren1ents 
all involve comn1on sense principles for 
preparedness and prevention which 
hazardous waste handlers can and 
should address in order to ensure safe 
handling of hazardous \Vastes. Also, 
since the requirements are structured 
such that specific equipment and ~ 
procedures are required only on an ''.as 
need.ell" basis, the existing regulation 
provides complete flexibility for 
hazardous waste generators to tailor 
their preparedness and prevention 
activities to the specific kinds of wastes 
handled at the facility. 

Most com1nenters believed that these 
requirements provided sufficient 
flexibility for 100-1000 kg/mo generators 
to tailor their preparedness activities to 
their specific waste management 

activities and needs. While EPA 
reqtH)Bted-con1ment·on the pu.ssibililJ of 
in1posing 1nore specific but.less 
nunu~rous .requirements In order to 
alleviate potential uncertainty over 
whioh procf!dures are appropriate fnr 
particular types of wastes, ·the Ageney 
has decided ·that the· broad principle~ 
en1bodied ,in-,Subpart Care prefernble lo 
the specific suggestions made by 
commenters. For example, one 
comn1enter fell that the require1nent lo 
n1ake arrangements with state and local 
authorities, as needed, would confuse 
n1any generators and suggested that 
EPA substitute a simpler require1nent 
that a genera,tor simply request.a visii 
fron1 the fire department. EPA believes, 
however, .that such a specific 
requirement would not.provide 
sufficient preparedness ill son1e.cU:sos, 
\vhile in others it may be overly . 
burdensome, as where no ignitable or 
flam1nable wastes are managed at fh;Jt 
site, 

A nun1ber comtnenters Were 
concerned that the requirement -to 
document refusals to make approprj1;1te 
arrangen1ents by state and local 
authorities and health care facilities 
would prOve _to be extremely 
burdensome to small businesse;;, 
particularly Bince refusals are seldon1 
likely to be made in writing. EPA did no! 
intend to convey a need .for·generatorA 
to obtain written refusals fron1 every . 
enlit.y thal declined to visit the facility. 
For purposes of this requirement, EPA 
will consider a signed and dated letter 
fron1 the ,generator to the state or local 
entity which attempts to make such 
a1Tange1nents to be sufficient 
docurhentlltion of an attempt to n1a1<e 
the appropriate arrangements. 

One commenter believed that the 
requireinent to make ·arrange1nents with 
appropriate state and local emergency 
serv_(ce facilities was unnecessarv 
whtffe generators maintain.their ~vvn 
fire, security, and emergency health care 
personnel at some of their larger 
facilities and that such facilities should 
be ullov·.red to fulfill this requiren-tent 
t-vithout .n1aking outside arrangernents. 
While the Agency did not intend lo . 
preclude the use of on-site emergency 
personnel to _provide preparedness in 
the case of en1ergencies, EPi\ does not 
agree that such arra11gen1ents 8.lone will 
alwayn -be sufficent .to comply with the 
requirements of Subpart C where the 
oaturn of the waste rnanagemenl 
operations at that facility could result in 
einergencies also requiring the ' 
involve1nent of State ·and local 
1.Hncrguncy sr.rvices. 

This co1nn1enter was also concerned 
that EP1\'s broarl definition-of "faciHly" 
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could require that prcparcdl1ess and therefore proposed a simpler set of 
prevention rneasurcs be n1aint11 ined requiren1cnts for generators of 100-1000 
throughout every portion of the kg/mo to reduce the administrative 
gf~nerntor's property insle<1d uf just burden on small businesses vvhile still 
those rircas where waste is protecting hun1ap he8.Ifh and the 
accun1ulAled. EPA' har,; never intended environrnent. 
its brand definition of "facility" {see 50 EPA proposed and requested public 
FR 28712) to Uc used in application of cornment on the following requiren1ents 
the preparedness and preVention for 100-1000 kg/mo generators that 
rcgul;.tions; rather, the definition of woukl be conta~ned in a new§ 262.34{d): 
"facility" in § 260.10 is used. Applying I> At all times, an "emergency 
this narrower definition n1Hkes clear coordinator" {E.C.), (i.e., someone 
that-the preparedness and prevention familiar ""'ith these requir~ments), must 
regulations only require the generator to be On-site {or on call). The coordinator 
hike those precautions and ni<:1intHin ' n1ay also designate someone to act in 
that equipment necessary lo ensure that his place. 
they are ~dequately prepared to respond • The generator must post certain 
to einergencies rein ting to the hazardous inforn1ation next to the telephone, 
vvaste operations of the facility. If including: the name and telephone 
special equipment or precautions are not number of the E.C.; location of·fire 
needed for this purpose in areas of n extinguishers and spill control materi8.l; 
fucility where hazardous wustes are not and the phone number of.the fire 
mnnaged, then a generator is not department; 
expected to maintain them in those • The generator mus! ensure that all 
areas. At the same time, howeVer, other employees are thoroughly familiar with 
precautions, such as adequate aisle proper vvaste handling and emergency 
space, n1ay be needed in Hreas outside procedures; 

·of the immodiate was~e accumulation • The generator (or the E.C.) would 
area in order lo ensure adequate access have to respond to any emergencies that 
to emergency equipment in the event of arise. In the case where an emergency 
a fire, explosion, or release of hazardous was serious enough to warrant a visit by 
waste or hazardous waste constituents. the fire department or when the 

For the reasons discussed above, the generator (or E.C.) has knowledge of a 
Agency does not believe thut spill of hazardous waste that could 
n1odifications to Subpart C of Part 265 reach surface water or othert.vise 
are appropriate for generators of 100- threaten human health or-the 
1000 kg/mo and is, therl}fore, applying environment, the generator would have 
the existing Subpart C requirements to to notify the National Response Center 
these generntors. and file a report \.vith the EPA Regional 

ii. Standards for Contingency Plans Administrator as provided by proposed 
and Emergency Procedures-Part 28.'i, § 262.34(c!(3!(EJ. 
Subpart D, and Personnel Training EPA believed these requirements to 
Requireinenls: Under§ 262.34(a), be adequate to protect public health and 
generators who accumulate waste on- the environment from fires, leaks, spills, 
site must comply \vith certain or other releases from generators of 100-
requirernents in Part 265, Subpart D, 1000 kg/mo who are accumulating waste 
pertaining to contingency plans and on-siie prior to shipment off-site. 
en1ergency procedures and personnel While many commenters supported 
training requirements. These the reduced contingency plan, 
requiren1ents are contained in § 265.16. emergency procedures, and personnel 
The § 265.16 requiren1ents are intended training requirements as proposed, a 
to ensure that personnel are adequately number{)f commenters did not agree 
prepared to manage hazardous-waste with the proposed modifications. 
and lo respond to any emergencies that Several commenters believed that 
are likely to arise. EPA considered relaxing the standards for on-site 
applying these san1e requirements to accumulation for 100-1000 kg/mo 
100-1.000 kg/mo generators since, for the generators would not be appropriate 
most part, the requiren1ents embody given the increased quantities of waste 
common sense principles that are which can be accumulated (i.e., 6000 kg) 
necessary and appropriate for fucilities and the generally less sophisticated 
managing hazardous waste. lfowever, waste management. expertise of smaller 
these requirements appeared to be firms. Some commenters suggested 
unnccessariJy bur.densome in son1e vHrious approaches including requiring 
cases (e.g. requiring formal classroom full Subpart D compliance for all 
training and written, detailed quantities accumulated above specific 
contingency plans) and costly and could lirnits, such as 1000 kg or '3000 kg. Other 
have unnecessarily severe impHcts on commenlers argued that the reduced 
many small businesses. 'fhe Agency slflndards were appropriate not on_ly for 

generators of 100-1000. kg/mo, but also 
to larger generators and suggested that 
the reduced standards apply to all 
accumulated quantities between 1000 kg 
and 6000 kg. 

Since the Agency recognized in the 
proposed rules that applying standards 
to 100-1000 kg/mo generators 
accumulating waste on-site i_n quantities 
up to 6000 kg was of some concern, it 
was careful to modify the standards 
only Where administrative requirements 
not essentia] to the substantive 
functioning of the standards were 
in'volved. Thus, the standards, as 
modified, are sufficient to protect human 
health and the environment from release 
of wastes accumulated by 10!l-1000 kg/ 
mo generat_ors. ,., 

EPA does not believe it is appropriate 
to apply the reduced standards to · 
wastes accumulated by-generators of 
more than 1000 kg/mo. As previously 
discussed, EPA's authority to consider 
areas in which to reduce burdens 
extends to small quantity generators. 
Also, as discussed in Unit III.A. above, 
the relative risks posed by wastes 
accumulated by large quantity 
generators are greater. Thus, generators 
of greater than 1000 kg/mo must comply 
with the requirements of Subpart D of 
Part 265 if wastes are accumulated on~ 
site prior to_ shipment off-site. 

A nun1ber of comm.enters also 
sugges.ted several modifications to the 
proposed standards. Some commenters 
were concerned that the require_ment 
that each business designate an 
emergency coordinator to be on call at 
al1 times would impose an undue burden 
because this .would require.that the 
emergency coordinator be trained in 
emergency response procedures. One 
commenter believed that the term 
"emergency coordinator" t>vould be 
confusing since it implies that the 
individual must have a high degree of 
training in risk assessment and 
abatement. 

1'he intent of this requirement was 
simply to ensure that each generation 
facility had at least one person available 
at all times who could be contacted and 
would know what steps to take in the 
event that an emergency should arise. 
EPA envisioned that for most small 
businesses, t.he o\.vner or manager 
already fulfills this requirement by being 
available 24 hours a day in case an 
eniergency, such as a fire or burglary, 
occurs at that facility. EPA does not 
intend that generators n1ust hire and 
train a new enlployee for this task. 
Viewed in this light, this requirement is 
reasonable and not unduly burdensome, 
In addition, there is no reason why 
smRll businesses would confune the 
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term "emergency coordinator" with the 
more forn1al On-Scene Coordinntors at 

~ Superfund clean-up sites. 
With regard to the proposed personn.el 

training requirement that a generator 
ensure that all employees be made 
thoroughly familiar with waste handling 
and emergency,procedures, several 
commenters were in favor of more 
-stringent personnel training 
requiren1ents. One con1menter noted 
that personnel training is necessary to 
manage tanks properly and to prevent 
tank contamination and recommended 
that the Agency adopt moie stringent 
personnel tr8.ining requirements if more 
than 15 drums or 7,500 pounds 
(approximately 3400 kg) are 
accumulated on-site. Another 
commenter objected to allowing 100-
1000 kg/mo generators, who typically 
have fewer resources and less expertise 
than large quantity generators, to 
accumulate 6000 kg on-site.with reduced 
personnel training standards, and 
suggested that personnel training plans 

- be required whenever more than .3000 kg 
are accu1nulated on-site. This 
commenter suggested that criteria such 
as the nature of the waste and the 
history of spills and releases from the 
generator be established to allow EPA 
or State agencies to require a generator 
of 100-1000 kg/mo to establish and 
implement a personel training plan. 

·In the absence of any justification 
provided by commenters, the Agency 
does- not believe that establishing an 
intermediate limit on ac'cumulation, 
after which more formal personnel 
training requiren1ents apply, would 
result in any significant increase in 
protection to human health and the 
environment. While EPA agrees that 
risks· involved increases as waste is 
accumulated, it believes that the 
requirements adopted are adequate to 
protect against the risks from fires, 
leaks, spills, or other releases. The 
proposed requirements embody the 
same principles contained in the 
existing personnel training 
requirements, but rely less on the 
preparation of written plans in order to 
reduce the burdens on 100-'!000 kg/mo 
generators. 

One commenter suggested that if a 
100-1000 kg/mo generator at any time is 
required to prepare a personnel training 
plan because he generated more than 
1000 kg in any one month, he should be 
required- to maintain the personnel 
training plan for at least the following 
six months even though he produces no 
more than 1000 kg/mo during that 
period. The commenter sugge:Sted that 
this requirement would impose little 
burden because the plan would already 

be in existence and would only need to 
be implemented. The Agency is not 
adopting this suggestion. No rationale 
was offered by this or other commenters 
regarding any additional protection that 
this· approach would provide. In 
addition, the Agency disagrees with the 
conclusion that little burden would be 
imposed in maintaining a plan. For 
example, the generator would be 
required to update job titles, job 
descriptions, job qualifications 1 names 
of employees in each position, and 
standards for the introductory and 
continuing training needed for persons 
in each position. Furthermore, even if 
not required by regulations to maintain 
and follow their plans, many of lhe 
genera'tors of 100-1000 kg/mo t.vho were 
previously generators of more than 1000 
kg/mo will nevertheless continue to use 
their plans as the basis for tQ.eir 
personnel t_raining program. 

An.other commenter in favor of more 
stringe·nt personnel training 
requirements argued that the approach 
proposed by EPA is too broad and 
unenforceable, and that the Agency 
should require employees to sign a 
docllment stating the "what, when1 and 
were of employee training." The Agency 
believes that such an approach would 
add considerable burden to the 
generator without providing any 
subtantial additional degree of 
protection, particularly since the "what, 
when, and where" are not explicitly 
prescribed under either the current rules 
or today's amendments. 

Two commenters argued that 100-1000 
kg/mo generators should be exempt 
from all personnel training requirements 
on the basis that personnel training 
would be too costly and burdensome for 
most small businesses and because less 
than 1000 kg/mo would be "too small to 
endanger the environment or public 
health", The Agency does not agree that 
100-1000 kg/mo generators should be 
exempt from all personnel training 
requiren1ents. While the Agency agre.es 
that the risk to human health and the 
environment posed by 100-1000 kg/mo 
generators is less than the risk posed by 
large quantity generators, son1e risk is 
still present. The Agency has, therefore, 
proposed less stringent rules for 100-
1000 kg/mo generators, which will 
mitigate tli:is risk while minirnizing the 
regulatory burden upon these 
generators. 

A number of con1menters suggested 
that the Agency limit the scope of the 
training .requirement since it is 
inappropriate to require that all 
employees of a generator receive 
personnel training 1 regardless of their 
job responsibilities. According to these 

comn1entcrs, some firms, particularly 
large con1panies, may have clerical an<l 
office staff as well as some part-time 
and ten1porary personnel "who will 
never be involved or even remotely 
associated With the firm's handling of 
hazardous waste", and requiring these 
einployees to be thoroughly familiar 
with hazardous waste management 
techiliques would be a poor use of the 
firm's resources. One commenter 
suggested that' this requirement be 
applied only to those employees who 
handle hazardous waste as part of their 
job. 

The Agency agrees that it would_ not 
make sense to require training in topics 
not germane to an employee's areas of 
responsibility since this would add 
considerable burden to some firms 
without corresponding environmental or 
health benefits. Thus, the Agency has 
amended the regulations to clarify this 
issue. The rule promulgated today states 
that generators "must ensure that all 
employees are thoroughly familiar with 
proper waste handling and emergency 
procedures relevant to their job 
responsibilities during normal facility 
operations and emergencies," just as for 
large quantity generators subject to 
§ 265.16, implicit in the regulations is the 
requirement that the type and amount of 
training nece'ssary for each employee 
stems from his specific responsibilities. 
Employees who handle hazardous 
wastes as part of their normal job 
responsibilities or are likely to handle 
waStes in an emergency situation must 
be thoroughly familiar with proper 
waste handling and emergency . 
procedures. Employees who work in or 
adjacent to .areas where hazardous 
wastes are generated, handled, or stored 
but do not handle hazardous \1vastes, · 
must still be trained to be thoroughly 
familiar with basic emergency 
procedures. Part-time or temporary 
employees must also receive 
appropriate training. 

iii. Standards for Accun1ulation in 
Containers-Part 265, Subpart I: Section 
262.34 requires that in order to 
accumulate hazardous waste on-site 
without a permit, the generator n1ust 
1neet certain _requirements. If the waste 
is stored in containers, the generator' 
must comply with Subpart I of Part 265 
(§§ 265.170 thru 265.177) which contains 
the follov;ing general requirements 
applicable to the management of 
hazardous waste storage containers: 

111 _They must be kept in good condition 
and any leaking Containers replaced 
(§ 265.171); 

• The containers must be compatible 
with the hazardous waste stored in them 
(§ 265.172); 
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• Containers holding hazardous 
waste 1nust always be closed during 
storage (except when necessary to add 
or re1nove wastes) and must not be 
ha,ndled in a way that ivould cause them 
to rupture or leak ( § 265.173); 

• Containers must be inspected at 
least weekly to check for leaks and uny 
signs of corrosion { § 265.174); 

• Containers holding ignitable or 
reactive wastes n1ust b.e placed at least 

· 50 feet from the facility's property line 
§ 265.176); and 

61 Incompatible wastes rnust not be 
plac;::ed in the same container so as to 
cause fires, leaks, or other discharge of 
hazardous waste or hazardous waste 
constituents(§§ 265.177 and 265.17(b)). 

In addition, § 262.34(a)(2) requires that 
the date u"pon which each period of 
storage begins is clearly marked on each 
container and§ 262.34(a)(3) requires 
that each container be marked With the 
words "Hazardous Waste". 

Since these requirements embody 
conlffion sense "good housekeeping" 
requiremerits necessary to avoid 
releases into the environment, EPA 
proposed no modifications _to these 
standards for 100-1000 kg/mo 
generators. Comments received 
generally indicate that these 
requirements were not unduly 
burdensome and-would be appropriate 
for 100-1000 kg/mo generators. The one 
major concern raised by a number of 
commenters, however, is the 
requirement that a buffer zori'e of at 
least 50' from the property boundary be 
maintained for reactive or ignitable 
wastes. Since many s1naller generators 
are located in urban areas, _it is not 
uncommon for these genera'tors to be 
located on lots that would not permit th.e 
maintenance of a 50Mfoot buffer zone. 

EPA agrees with coihmenters that this 
requirement would put many small 
businesses in a situation in which it 
would be impossible to-comply. Since 
the Agency has already J)ropoSed to 
modify the buffer zone requiren1ent to 
increase flexibility in such situations (49 
FR 43290, June 5, 1964), it would make 
sense for the Agency to exempt 100-1000 
kg/mo generators from the 50-foot buffer 
zone requirement until the Agency 
promulgates final storage standards. · 
Whether the Agency ultimately decides 
to apply the proposed standards to these 
gerierators or to propose a more tailored 
set of standards,.it would be 
incqnsistent with the directives 
contained in HSWA Section 3001(d) to 
consider iinpacts on small business to 
include, in the interim, the existing 
buffer zone requirement. Therefore, as 
an: interim measure, the Agency is 
exempting 100-1000 kg/mo generators 
from the § 265.176 requirement that 

containers holding ignitable or reactive 
wastes must be placed at least 50 feet 
from the property boundary. Of course, 
100-1000 kg/mo generators should 
endeavor to store ignitable or reactive 
wastes as far from the property 
boundary as is practicable. 

With the exception of the modified 
buffer zone requirement, EPA is 
incorporating by refer~nce the 
requirements of Subpart I of Part 265 
into§ 262.34(d). 

iv .. Standards for On-site 
AccumulaUon in Tanks-Part 265, 
Subpart]: As in Subpart I, Subpart J 
contains general standards that must be 
followed by generators storing 
hazardous waste in tanks under § 262.34: 

• Wastes must not be placed in tanks 
if they could cause ruptures, leaks, 
corrosion, or otherwise cause the tank to 
fail ( § 265.192(b )); 

• Uncovered tanks must be operated 
with at least 60 centimeters (2 feet) of 
free board or a secondary containment 
dike or trench to prevent overfilling 
spillage (§ 265.192(c)); 

., Where 'V'Jaste is continuously fed 
into a tank, the tank must be equipped 
with a waste feed cutoff or bypass 
system to stop the inflow to the tank 
(§ 265.192(d)); 

•. At least once ~ach operating day, a 
generator must inspect, where present, 
discharge control equipment (e.g., was_te 
feed cut-off systems and drainage 
systems), data gathered fron1 monitoring 
equipment (e.g., pressure and 
temperature gauges), and the level of 
waste in the tank to assure compliance 
with the above freeboard requirements 
(§ 265.194 (a)(l), (a)(2), and (a)(3)); 

• At least weekly, a genera.tor must 
further inspect the construction 
materials of the tank and the area 
immediately surrounding the tank to 
detect corrosion or obvious signs of . 
leakage(§ 265.194 (a)(4) and (a)(5)); 

• Special requirements apply to 
ignitable or reactive waste, and 
incompatible waste that are more or less 
analogous to those in Subpart 11 The 
major difference is in the requirements 
for ignitable or reactive waste which, 
when stored in a covered tank, must be 
in compliance with buffer zone 
requirements contained in Tables 2-1 
through 2-6 of the National Fire 
Protection Ass.ociation's (NFPA} 
"Flammable and Combustible Liquids 
Code." These requirements are based on 
the hazardous characteristics of all 
combustible and flammable liquids and, 
as such, are applicable to any type· and 
size of tank .. While the· Agency· is 
modifying the buffer zone:requfrements 
for containers, as discussed in the 
previous section, the Agency did not 
receive any comments indicating that 

compliance with the NFPA code with 
respect to tanks would be impossible for 
small quantity generators. Therefore, the 
existing buffer zone requirements for 
tanks will apply to generators of 100-
1000 kg/mo. 

The requirements of Subpart J are 
meant not only to protect human health 
and the environment. but are in the 
generator's best interest by reducing the 
likelihood of damages or injuries causeQ 
by leaks and spills. The Agency did not 
propose to modify these standards for 
100-1000 kg/mo generators, and no 
commenters raised any objections _to 
application of the existing Subpart J 
requirements to 100-1000 kg/mo 
generators. Thus, the Agency has no 
reason to believe that the existing tank 
requirements present a problem for 
these generators, and is including them 
in this rule. 

As discussed in detail in the Proposal, 
the Agency is developing new 
management standards for tank storage 
that may require secondary.containment 
for accumulation tanks. These proposed 
amendments to Subpart J (50 FR 26444, 
June 26, 1985) could impose additional 
costs if applied to generators of 100-1000 
kg/mo who accumulate hazardous 
waste in tanks. In .the Proposal, the 
Agency requested and received public 
comment on a variety of options related 
to the proposed tank amendments. 
However, the Agency has not yet , 
completed its, evaluation of this issue 
and has not issued any final 
amend1flents to Subpart J. Accordingly, 
the Agency is today applying to 
geperators of 100-1000 kg/mo only those 
Subpart J requirements currently 
required under § 262.34. Application of 
any modified tank standards to 
generators of 100-1000 gk/mo will be 
evalllated in the final tank rule after 
consideration of all comments received 
on both the August 1 Proposal and the 
tank proposal of June 28, 1985. 

The requirements of existing Subpart J 
of Part 265 are, therefore, incorporated 
by reference in § 262.34( d], and are 
applicable to generators of 100-1000 kg/ 
mo. 

5. International Shipments 
On March 13, 1986, EPA proposed 

regulations under § 3017 of HSWA 
regarding exports of hazardous waste 
(See 51 FR 8744). The proposed 
regulations would prohibit export of 
hazardous waste. unless certain 
requirements are met. These 
requiremens include advance written 
notification to EPA of any plans to 
export hazardous· waste, prior yvritten 
coruient to such plan by the receiving 
country, attachment of a copy of the 
consent to the manifest accompanying 
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each waste shipment, and conforn1ance 
of the shipment to such consent. EPA 
also proposed a manifest pursuant to 40 
CFR Part 262, Subpart B, or equivalent 
State provision, which specifies a 
treatn1ent, storage or disposal facility in 
a foreign country as the facility to which 
the waste will be sent. Under 40 CFR 
261.5 and today's final rule all 
generators, including those generating 
less than 100 kg/mo, would qualify as 
exporters under the export proposal. 
Although the Agency is not aware of 
ally exports by generators of less than 
1000 kg/mo, and hence, did not pfopose 
to change the applicabiHty of the export 
requirements tci these·generators, the 
Agericy has requested comn1ent from 
generators of less than 1000 kg/mo On 
whether the Agency should partially or 
totally exempt. them from the proposed . 
export requirements. Thus, generators· 
affected by today's final rule should be 
aware that they may be subject to· 
additional regulatory, requirements in 
exporting hazardo.us waste, and that 
they have the opportunity to submit 
comments regarding the applicability of 
those requirements to the public docket 
established for the export proposal. 

D. Transportation Issues 

The existing standards for 
transporters of hazardous waste are 
contained in 40 CPR Part 263, and are 
applicable to any form of hazardous 
waste transportation that requires· the 
use of a hazardous waste manifest 
(§ 263.lO(a)). These standards pertain to 
cOmpliance with the manifest system, 
recordkeeping, and actions to be taken 
in response to spills or discharges of 
hazardous waste. Taken in c.onjunction 
with U.S. Department of Transportation 
(DOT] requirements under. the 
Hazardous Materials TransPortation 
Act (HMTA) regarding labeling, 
marking, packaging and placarding 
(incorporated in 40 CFR Part 262, 
Subpa~t C),. such standards are deemed 
by the Agency to be those necessary to 
protect human health and the 
environment during the transportation of 
hazardous waste. 

In directing EPA to develop standards 
for generators of 100--1000 kg/mo, 
Section 3001(d)(7) of RCRA, as 
amended, specifically states that 
"nothing in this subsection shall be 
construed to affect or impair .the validity 
of regulations pursuant to the 
Hazardous Materials Transportation 
Act." Consequently, EPA did not 
propose any substantive amendments to 
applicable DOT requirements or to Part 
283. However, several n1inor 
amendments are necessary to hring the 
transJ.>Orter standards into conformance 

with today's final standards for 100-1000 
kg/mo general.ors. 

In addition, commenters on the 
proposed rules raised a nun1ber of 
lransportation~related issues. The 
Agency is finalizing proposed § 263.ZO(h) 
to specify certain recordkeeping 
requirements for transporters (who are 
also reclaiiners) accepting unmanifested 
hazardous waste from generators 
utilizing the§ 262.20(e) exemption for 

, . wastes reclaimed under contractual 
agreements. While One co1nn1enter 
argued that these recordkeeping 
requirements were too burdensome, the 
Agency does not agree. The manifest 
exemption is an entirely voluntary 
arrangement that substantially. reduces 
the paperwork for both generators and 
transporters. The transporter need not 
maintain the prescribed records if he. 
chooses instead to comply with the 
manifest system. A number of 
cominenters were concerned about the 
lack of established transportation 
networks for the collection and 
transportation of less than full 
truckloads of hazardous waste. Three 
GOmmenters stated that EPA should take 

. steps to encourage such networks, and 
suggested variou-s alternatives. Two 
commenters suggested that EPA· 
encourage the establishment of 
collection centers for waste from 100-
1000 kg/mo generators by extending the 
current lO~day period for transportation 
to 21·days and accelerating the issuance 
of storage permits for facilities which 
serve as collection and transfer stations 
for small_ quantity generator waste. One 
of these commenters specifically 
suggested that development of a class 
permit concept for these facilities might 
be a viable solution. 

EPA agrees that the development of 
networks and centralized collection 
centers will help to increase compliance 
with these regulations. However, 
commenters have not adequately 
demonS.trate-d a need for longer 
tr.anspoi'tation time than the 10 days 
cun·ently provided. Nor does EPA 
believe that the establishment of an 
expedited permit process for these 
facilities is feasible. 1Both of these issues 
are .discussed in greater detail in the 
follOwing section on facility standards. 
It should be noted here, however, that 
such networks can be established at any 
time within the confines of the , · 
applicable regulations. 

Some commenters expressed concern 
about EPA'B discussion in the proposed 
rules of self-transportation of hazardous 
wastes, stating that all of the standards 
for hazardous waste transportation 
should be imposed on such generators. 
In the proposal, EPA explained that self-

transportation of hazardous waste by 
generators was not precluded by the 
regulations, provided the generator 
obtained a U.S. EPA ID number and 
complied with the provisions Of Part 263 
and the opplicable portions of 
Department of Transportation 
regulations. EPA did not intend to create 
the in1pression that self-transportation 
could be conducted without compliance 
with the full Part 263 standards for 
hazardous waste transportation. 

Other commenters-supported the 
concept of licensing transporters to 
assume the responsibilities of the 
generator wHh respect to manifesting. 
As EPA explained in the Proposal, 
transporters may Currently assume nlost 
of the generators' manifesting 
responsibilities except for signing the 
certification statement. One con1menter 
believed that the transporter of a 
hazardous waste shipment should 
assume liability for the waste if that 
transporter· completed the manifest and 
removed the waste from the generator's 
establishment. EPA may not alter the 
liabilities established by statutes such 
a& CERCLA, which applies "the concept 
of joint and several liability to all 
handlers of a hazardous Substance. In 
addition, EPA believes that removing 
RCRA liability from generators would 
remove an important incentive for them 
fo ensure that their wastes are properly 
transported· and m·anaged. EPA, 
therefore, is taking no action that would 
alter a generator's liability under current 
regulations and stat~tes. 

Two States requested an amendment 
to § 262.20(e) to allow generators of 100--
1000 kg/mo to transport waste to a 
temporary collection site of a hazardous 
waste clean-up program or Amnesty 
Day without the need to complete a 
manifest. They stated that the 
requirement to complete a manifest may 
di"scourage some establishments from 
participating. Under most "Amnesty 
Day" programs of which the Agency is 
aware, homeowners are encouraged to 
bring their unwanted household 
haz·ardous wastes to a ceritral collection 
point where they are sorted, packaged, 
and subsequently transported to an 
approved hazardous waste management 
facility: In some cases, small quantity 
generators have been allo-w:ed to discard 
their wastes through similar programs. 

Section 261.4(b)(1) exempts household 
waste from all of the hazardous waste 
requirements of RCRA. Thus, no 
manifesting is required for transport of 
wastes that are exempt from regulation 
under § 261.5. l-Iowever, because 
quantities of hazardous wastes fron1 
generators of 100--1000 kg/mo could 
pose a substantial risk if improperly_ 
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managed, the Agency has decided to 
ilnpose manifest requirements on these 
generators, except in the case of certain 
reclamation-agreements. The existence 
of a State-approved collection center 
dOes not, on its own, provide assurance 
that the waste would be transported or 
handled properly prior to or during 
transport-ation to such a facility, or 
indeed, that the shipment would ever 
reach such a facility. Consequently. · 
development of some recordkeeping and 
transportation requirements i..vould be 
needed which would offset any potential 
savings of such an exemption. 

E, Part 264/265 Facility Standard Issues_ 

The requirements for facilities that 
treat, store-, or dispose of hazardous 
waste are contained in Parts 264 and 265 
of the hazardous waste regulations. The 
Part 265 standards are applicable to 
facilities under interim status, a 
condition which allows a facility to 
continue operating until it receives a full 
RCRA permit .• (See HSWA section 
3005(e)). ThaPart 264 standards 
establish the minimum standards to be 
incorporated into a full RCRA permit by 
EPA or a Slate with an EPA authorized 
hazardous waste program. 

Section 261.5fb J previously exempted 
generators of 10G-1000 kg/mo of 
hazardous waste from the facility 
requirements of Parts 264 and 265 that 
cOver the on-site treatment, storage, or 
disposal of hazardous waste, provided 
the facility is at lecist approved by a 
State to manage municipal or industrial 
(non>hazardous) solid waste and no 
more than 1000 kg of hazardous waste 
were accumulated at any tirrie. Under 

1 

the rules promulgated today, this · 
exemption vvill continue to apply only to 
generators of less than 100 kg/mo of 
hazardous waste. Generators of 100-
1000 kg/mo of hazardous waste will be 
subject to full regulation under Parts 264 
and 265 if they accumulate hazardous 
waste on-site for greater than 160 (or 
270] days, exceed the 6000 kg 
accumulation limit, engage in waste 
treatment in other than tanks, or manage 
their waste in surface impoundmellts, 
waste piles, landfills, or land treatment 
facilities. In addition, those State
approved municipal or industrial waste 
facilities that manage wastes only from 
generators of 100-1000 kg/mo will also 
no longer be exempted from the Part 264 
and 265 permit requirements. In the 
proposed rule, the Agency retjuested 
comments concerning the application of 
the uniform Part 264 and 265 
requirements to generators of 100-1000 
kg/mo and to the treatment, storage, and 
disposal facilities that accept waste 
from the genefators. 

1. Activities Requiring Permits· 

Under todey's final rules, 100-1000 kg/ 
n10 generators will be required to obtain 
a permit if they treat or dispose of 
hazardous waste on-site (except for 
treatment in tanks or containers during 
the 180/270 day accumulation period in 
conformance with Subparts J or I of Part 
265, respectively) or accumuf8te 
hazardous waste on·site in tanks or 
containers for more than 180 (or .270), 
days. · 

A nu1nber of commenters agreed with 
the need to manage wastes from 
gennrators of 100-1000 kg/mo at fully 
permitted facilities. They argued that no 
special exemptions or requirements 
should be applied to the management of 
waste from-these generators because the 
characteristics of the waste, not the 
source of the waste, poses the threat to F 

human health and the environment. 
Two commenters opposed the 

requirement for generators of 100-1000 
kg/mo who accumulate waste on-site for 
longer than 180 (or 270) days to obtain 
RCRA permit, and argued that the 
accumulation time limit before 
permitting is required should be· 
extended. One of the cornmenters also 
maintained that determining the 
rnaximuJl! quantity of hazardous waste 
that may be accumulated at a non
permitted facility should be based on 
the degree of hazard posed by the waste 
and the generator's capacity to transport 
the waste off-site. The EPA disagrees 
with both of these positions. As noted in 
Unit III.C.4.a. of today's preamble, the 
HSWA of 1984 clearly limit Agency 
discretion in this matter. The Agency 
carries a heavy burden in extending the 
time limits established under Section 
3001(d)(6), and except for emergency 
circumstances, the Agency does not 
believe there to be sufficient 
justification for extending the limits 
Congress has established. 

Another commenter opposed any 
permitting requirement due to the _ 
economic burden that wou1d be placed 
on a small number of generators. While 
some generators of 100-1000 kg/mo may 
be burdened financially by the 
requirements promulgated today, 
Congress has already judged that 
outside·of the accumulation limits 
allowed for in Section 3001( d)(6), 
disposal "of wastes from these generators 
at permitted facilities is necessary to · 
protect human health and the 
environment. In addition, since the rules 
allow generators to manage their 
hazardous wastes off-site, they are able 
to avoid the cost of acquiring a RCRA 
permit, if they so choose. 

Several commenters suggested 
exemptions from the RCRA permitting 
requirements or reduced permit 

requirements for on-site waste 
treatment. Some cornmenters stated that 
there is a need to encourage on-site 
treatn1ent to reduce the amount of 
wastes sent off~site and that the 
permitting requirements may hamper the 
ability of generators to treat wastes at 
their facilities. 

1'he Agency disagrees that on-site 
treatment should be encouraged by' 
exempting those generators of 100-1000 
kg/mo from the RCRA permitting 
requirements. To the extent that these 
generators are conducting the saine 
treatment/ storage or treatment/ disposal 
as other permitted facilities, their on-site 
treatment activities pose a potential risk 
to human health and the environment. 
Therefore, reduced or elitninated 
permitting requirements would be 
inappropriate. 

Of course, no permitting would be 
required if a generator chooses to treat 
their hazardous waste in the generator's 
accumulation tanks or containers in 
conformance with the requirements of 
§ 262.34 and Subparts J or I of Part 265. 
Nothing in § 262.34 precludes a 
generator from treating w.aste when it is 
in an accumulation tank or container 
covered by that provision. Under the 
existing Subtitle C system, EPA has 
established standards for tanks and 
containers which apply to both the 
storage and .treatn1ent O.f hazardous 
waste. These requirements are designed 
to ensure that the integrity of the tank or 
container is not breached. Thus, the 
same standards apply to a tank or a 
container, regardless of whetlier 
treatment or storage is occurring. Sinte 
the same standards apply to treatment 
in tanks as applies to storage in,· tanks. 
and since EPA allows for lin1ited on-site 
storage without the n:eed for a permit or 
interim status (90 days for over 1000 kg/ 
mo generators and 180/270 days for 100-
1000 kg/mo generators), the Agency 
believes that treatment in accumulation 
tanks or containers is permissible under 
the existing rules, provided the tanks or 
containers are operated strictly in 
compliance with all applicable 
standards. Therefore, generators of 100-
1000 kg/mo are not required lo oblain 
interim status and a RCRA perm ii if !he 
only on-site manage'ment which tht~y 
perform is treatment in an accumulation 
tank or container that is exempt frorn 
permitting during periods of 
accumulation (180 or 270 days J. 

Two commenters suggested lhHI a 
mechanism should be created lo ldilor 
RCH.A permits to the circumstances uf 
individual facilities. For example. 011e 
commenter specifically asked for a 
sin1plified ~nd streamlined pel'n1i1 fur 
the in'cineration of spent pHinl spray 
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booth filters. The Agency accepts the 
need to consider individual 
circumstances when drafting RCRA 
permits. fiowever, in order to protect 
human health and the envirOnment, the 
Agency must impose certain minimum 
permit requiren1ents for each waste 
management facility. Additional 
provisions may be incorporated into a 
permit to account for unique 
circumstances at individual facilities 
[see § 270.32). At the present time, the 
Agency has decided not to take any 
action regarding the tailoring of 
regulatory requiren1ents for permitting 
specific types of waste management 
activities for generators of 100-1000 kg/ 
mo. At a future date, the Agency may 
consider altering the regulatory 
req11irements for specific waste types or 
handling practices that pose a low 
potential for harm to huma·n health and 
the environment. 

Two commenters di_scussed the need 
for establishing regional collection 
centers for the temI?orary storage of 
wastes from generators of 100-1000 kg/ 
mo before being sent to treatment, 
storage, or disposal facilities. One of 
these commenters suggested that the 
collection centers may also offer waste 
identification and packaging services 
and could be sponsored by State or local 
governments. Both cornmenters 
contended that regional collection 
centers will be needed because most 
waste shipments from gerierators of 100-
1000 kg/mo will be too small to justify 
the· expense of direct transportation to 
TSDFs in less than truckload quantities. 
The commenters further stated that 
these collection centers should not be 
required to meet the full RCRA permit 
requirements for storage facilities. 

While the rules promulgated today 
may increase the cost of waste 
transportation services for many 
generators of 100-1000 kg/mo, 
generators of 100-1000 kg/mo are 
allowed to· accumulate hazardous waste 
at their facilities for 180.(or 270) days, 
thereby reducing the need for frequent 
shipment off~site and off-site collection 
centers. Nevertheless, if regional 
collection and storage facilities are 
establishe_d, these centers will probably 
accumulate significant volumes of 
various types of hazardous waste. The 
storage of large amounts of hazardous 
waste, regardless of its point of origin, 
poses the potential for harm to human 
health and the environment. Therefore, 
the Agency believes that the 
requirements fol- storage and disposal 
facilities as described in Parts 264 and 
265 must also apply to regional 
collection facilities. Furthermore, wastes 
shipped from a generator of more than 

100 kg/mo to a collection center must be 
properly identified, manifested, 
packaged, labeled, marked, placarded, 
and transported in accordance with 
Parts 262 and 263 and applicable 
regulations pronnllgated under the 
Hazardous Materials Transportation 
Act. 

One commenter proposed that 
generators of 100-1000 kg/n10 be 
exen1pted from the full corrective.action 
for continuing releases provisions of 
RCRA section 3004(u), which apply to 
all solid waste mana'gement Units at a 
Subtitle C facility seeki:hg or issued a 
permit. EPA disagrees with the 
suggestion. Section 3004(u)-applies to 
releases to all media; however, the 
Agency believes that action is required 
only wh.ere necessary to protect human 
health and the environment. Section 
3004(u) requires that all permits issued 
to Subtitle C facilities after November 
1984 shall include schedules of 
compliance and financial assurance for 
completing any necessary corrective 

- actions for releases of hazardous waste 
or constituerits from any solid waste 
management un_it at the· facility, 
regardless of the time at which such 
waste was placed in such unit. The clear 
statutory directive precludes a reading 
of the statute that limits an owner's or 
Operator's responsibilities to waste 
placed in units during his or her tenure 
or for releases from solid waste 
management units that are not 
"regulated units," 

The corrective action requirements 
will apply only to the few generators of 
100 to 1000 kg/mo who choose to seek 
perrnits .. Thus, the potential burden of 
corrective action must be accepted by 
those who choose to manage their 
hazardous waste on-site. Should such a 
generator become subject to the 
corrective action provisions, the Agency 
is considering. the advisability of taking 
into account the· firm's ability to pay 
when establishing a compliance 
schedule and thereby reduce the burden 
to, generators of 100-1000 kg/mo. 
Nonetheless, the goal ofthese rules is to 
reduce the risk to human health and the 
environment from uncontrolled releases 
of hazafdous waste. The risks 
as~Ociated with such releases depend on 
the nature of each individual release, 
not on the quantity of hazardous waste 
generated by the facility. There is no 
rational basis for distinguishing between 
generators of 100 to 1000 kg/mo and 
larger quantity generators when , 
determining whether a release, once it 
occurs, poses nn imminent threat to 
human health and the environment and 
needs to be cleaned up. 

2. Applicability of Permitting 
Requirements to Recycled Wastes 

Several com1nenters addressed the 
issue of recycled wastes. One 
commenter stated that generators of 
100-1000 kg/mo who recycle the 
generated products should not be 
required to n1eet full Parts 264 and 265 
facility standards. The commenter 
argued that since recyclable wastes are
frequently handled as if they were 
original products, they should not be 
subject to regulation. This approach has 
already been considered by the Agency 
and rejected (See 50 FR 614, 617 
(January 4, 1985). At the time, EPA 
indicated that wastes often have little 
ir~dependent economic value, but are 
recycled to avoid disposal costs. UnlesS 
the wastes are extremely valuable {as in 
the case of precious metalwcontaining 
wastes), there is little incentive to avoid 
leaks and spills. EPA Sees no reason to 
reconsider the issue at this time. 

Two other commenterS sought 
clarification concerning whether the 
proposed rule requires on·site waste 
recycling op~~ations to be permitted 
under Parts 264 and 265. While the 
actual recycling operation is generally 
not subject to permitting, the rule does, 
indeed, require (or will require) 
per1nitting for certain recycling activities 
and for storage associated with 
recycling activities. Generators o'r 100-
1000 kg/mo of recyclable materials must 
obtain a permit or interim status if all of 
the following conditions are met: 

[1) The material is a solid waste. 
Whether or not a inaterial qualifies as a 
solid waste depends upon both what the 
material is and how it is being recycled, 
See§§ 261.2 and 261.4[a). 

[2) The solid waste is a hazardous 
waste. Generally, the waste must be 
listed or exhibit one of four 
characteristics. See § § 261.3 and 
261.4(b). -

(3) The hazardous waste is not 
exempt from regulation under§ 261.6. 
Exempted materials include industrial 
ethyl alcohol th~t is reclaimed and scrap 
metal. 

(4) The .non-exe1npt hazardous waste 
is stored on-site for more than 180 days 
[or 270 days if it is to be transported at 
least 200 miles). See § 262.34[d). 

If the solvent is stored in anticipation 
of reclamation for more than 180 days, 
however, the generator must obtain a 
permit or interim status. See § 262.34(fJ. 
In addition, use constituting disposal 
and burning for energy recovery would 
also be recycling aclivities requiring a 
permit. 
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3. Permit By Rule 

T\\10 comn1enters argued that 
generators of 100-1000 kg/mo should be 
allow~d to obtain a RCRA "pern1it by 
rule" (under§ 270.62) and by-pass the 
Parts 264 and 265 permitting process. 
Pern1its.by rule have been granted by 
EPA to facilities already regulated and 
permitted under other Federal laws, 
provided that the facilities are in 
compliance with their permits and other · 
specified requirements. For example, 
ocean disposal barges or vessels are 
granted permits by rule und~r RCRA 
§ 270.60{a] for ocean dunlping because 
those activities are already perrnitted 
under the authority of the Marine 
Protection, Research, arid Sanctuaries 
Act, as amended U.S.C. 1420 et seq. 

·The comrnenters are requesting EPA 
to apply permits by rule in such a 
manner that could effectively exempt 
generators of 100-1000 kg/mo from 
Federal requirements. They have 
suggested that the propos·ed rule 
requiring full Part 264 and 265 standards 
for generators of 100-1000 kg/mo \.Vould 
be .too burdensome. One com1nenter 
noted that a pern1it by rule would allow 
for relief from full RCRA requiren1ents 
and thus allow for continued waste 
treatment/minimization activities on:. 
site. The second comn1enter explained 
that 100-1000 kg/mo generators are 
already regulated under State and local 
environmental programs. This 
commenter suggested that permits by 
rule should be issued for generators of 
100-1000 kg/mo who are in con1pliance 
with "adequate State and local 
environmental programs and pefmits." 

EPA does not believe that it is 
appropriate to effectively exempt these 
generators from Parts 264 and 265. First 
of all, Congress explicitly directed EPA 
to require that wastes from these 
generators be managed at Subtitle C 
facilities. Second, EPA believes that 
compliance with the permitting process 
is essential to prOvide proteCtion of 
human health and the environment. EPA 
disagrees that State and local regulatory 
programs for generators of 100-1000 kg/ 
,mo are sufficient to maintain proper 
protection of human health and the 
environment, since most S1tate programs 
do not now require that such wast'e be 
managed at Subtitle C facilities. Of 
course, States with authorized RCRA 
programs may adopt equivalent (or 
broader or n1ore stringent) requirements 
and administer State programs for these 
generators. 

4. Modifications to Part A Permit 
Applications 

One commenter questioned whether 
requiring revisions to Part A and Part B 

permits for facilities handling \vaste 
from generators of 100-1000 kg/mo will 
be too time-consun1ing and 1nay delay 
the in1plementation of the proposed rule. 

EPA is aware that the rule 
promulgated today will require changes 
in the Part A applications for off-site 
facilities that manage \vastes fron1100-
1000 kg/mo generators. As explained in 
the preamble to the proposed rule, off
site interim status facilities managing 
wastes from both fully regulated large 
quantity generators and generators of 
100-1000 kg/mo may be required to 
modify their Part A permit applications 
under § 270,72 to account for wastes 
from 100-1000 kg/mo generators if those 
wastes are currently being managed as 
exempt pursuant to § 261.5 and are not 
currently identified on the Part A 
application. Thus, facilities that receive 
wastes from generators of 100-1000 kg/ 
mo only, which previously were not 
required to flll out Par! A forms under 
§ 270.41 are now required to do so. 
Sin1ilarly, facilities that receive wastes 
from generators of 100-1000 kg as well 
as large quantity generators, must 
tnodify their permits to reflect the 
wastes received from 100-1000 kg/mo 
generators. 

The Agency does not believe that the 
proposed changes requiring facilities 
receiving wastes fron1 generators Of 100-
1000 kg/mo to add new information to 
Part A applications or requiring.facilities 
to begin filing Part A applications will 
be over1y time-consuming. 

One commenter sought to clarify that 
facilities that only handle hazardous 
waste from generators who generate no 
more than 100 kg/mo wlll still operate 
under a blanket exemption from Part 264 
and Part 265. 

Under the Hazardous and Solid Waste 
Amendments of 1984, generators of less 
than 100 kg/mo and those treatment, 
storage, or disposal facilities that serve 
those generators will continue to 
operate under the conditional exemption 
from Part 264 and Part 265 that is 
contained in in Section 261.5. 

IV. Delayed Effective Dales 

EPA proposed that the effective date 
of the regulatory requirements for 100-
1000 kg/mo generators be six months 
from the date of promulgation of the 
rules. It was also proposed that the 
effective date of the Parts 264 and 265 
facility standards for generators that 
manage waste on-site be delayed an 
additional six months, to become 
effective one year from the date of 
promulgation. 

Of the four comment~ rec~ived on this 
issue, one opposed any delay in 
effective dates beyond March 31, 1986, 
on grounds that it is one of the hammer 

provisions and \.Vould.not be in the best 
interest of enforcement. Another 
commenter suggested a one year delay 
for all of the require1nents. The Agency 
docs not agree with either commenter. 
First, the plain language of section 
3001(d)(9) states that the last sentence of 
section 3C110(b), which allows for a less 
than six month effective date under 
certain circumstances, shall not apply to 
standards issued under section 3001(d). 
Thus, the language of the statute 
appears to preclude an effective date of 
less than six months. Although it is 
arguable that the statute and its 
legislative history in'dicate some intent 
tha.~ the regulations become effectiye 
immediately,5 the Agency believes that 
a better reading of the 13tatute requires a 
delay in the effective date of the rule< 
for at least six months. 

Second, the Agency believes that a six 
month effective date for the generator 
requirements is e~sential from a policy 
perspective in order to allow these small 
businesses to become familiar with the 
hazardous waste regulations, obtain an 
EPA Identification number, and find . 
hazardous waste transporters and 
Subtitle C management facilities. 
Finally, EPA has determined that the six 
month effective date is consistent with 
the statutory directive to promulgate 
rules for these generators that attempt to 
minimize the burden on small business. 
Thus, EPA believes that allowihg six 
months for these generators to comply 
with most of the provisions of the newly 
applicable hazardous waste 
management system is a reasonable 
response to the directives of section 
3001(d). As disGussed below, the Agency 
does not believe, however, that a full 
year is needed for compliance with rules 
other than those relating to on-site 
waste management. 

With regard to the additional six · 
month delay for compliance· with on-site 
management standards, one commenter 
supported the proposal while another 
opposed it as legally unjustifiable and 
not protective of public health. This 
commenter asserted that the effective 

~ While the Agency docs not believe l~at the 
hammer provisions in section 3001(dJ(8} dictate the 
content of the final rules, ii is arguable that a March· 
31, 1986 effective date was intended. The fact that 
Congress required final rules to be promulgated by 
March 31, 1986, under section aoo1{d){8), in 
conjunction with a statement in !he Conference 
Report that the section 3010(b} six month delay In 
effective dates does not apply to 3001(d)(l) 
regulations (aee H.R. Rep. No. 1133, 98th Cong, 2d 
Sess. 101 (1984)) raises, some question reSarding the 
applicability of the six month delay of ~action 
3010(h). Since the plain meaning of the statutory 
language in section 3001{d)(9) is so clear, however, 
the Agency does not believe that the legislative· 
history should prevail. 
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dates for on-site and off-site activities 
should be the same. 

EPA disagrees that the effect!Ve dBtes 
for compliance must Qe the same for on
site and _off-site management activities. 
The same concerns regarding undue 
burdens that would be imposed by an 
immediate effective date for the full set 
of regulations led the Agency to 
conclude that a reasonable period_ of 
time was necessary for on-site 
compliance With Parts 264 and 265. 

Generators of 100-1000 kg/mo who 
engage in on-site management activities 
will generally have to change their 
waste management practices in more 
dramatic ways than those generators 
who simply ship their wastes for 
rnariagement off-site. Most will modify 
their current -practices in one of the 
following ways: (1) By adopting on-site 
management practices exempt from 
Parts 264 and 265, (2) by shifting to off
site management practices, or (3) by 
adjusting any non-exempt on-site 
practices so they comply with the full 
Parts 264 and 265 facility standards. The 
delayed effective date will permit these 
generators to effect the necessary 
changes in a safe and effective manner. 
Under the final rule, 100-1000 kg/mo 
generators ·will have an additional six 
months to qualify for interim status and 
come into compliance with the Part 265 
interim status facility standards if they 
manage their wastes on-site, as opposed 
to off~site. The interim status facility 
standards include a number of 
requirements that call for substantial 
time and investment, especially the 
requirement for implementation of~ 
ground-Water monitoring program. The 
installation, operation and maintenance 
of the monitoring system to determine 
impact on ground-v>1ater quality in~ludes 
installation of wells, which will require 
some time to be constructed, In the 
meantime, there will be some protection 
to health and the environment by the 
need for approval by States for these 
generators to manage municipal or 
industrial (non-hazardous) solid waste. 

Generators who manage their waste 
off-site will not need this additional time 
to comply with today's rule. In many 
cases, their current waste management 
practices will be allowed under this rule. 
Even-if they must arrange fpr new off
site rrianagement, six months should be 
sufficient time for this transition. 

Therefore, the Agene'y is retaining the 
proposed effective dates. 

V. Impact on Authoriz.ed States 

A. Applicability in Authorized States 
Under Section 3006. of RCRA, EPA 

may authorize quaHfied States to 
administer· and enforce their own 

hazardous waste programs pursuant to 
Subtitle C (See 40 CFR Part 271 for the 
standards and requirements for 
authorization.) Follov,dng authorization, 
EPA retains enforcement authority 
under sections. 3008, 3013 and 7003 of 
RCRA, although authorized States have 
primary enforcement responsibility. 

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA], a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
hazardous :Waste management facilities 
which the State was authorized to 
permit. When new, more stringent 
Federal requirements were promulgated 
or enacted, ·the State was obligated to 
enact equivalent authority within 
specified time frames, however; the new 
Federal requirements did not take effect 
in an authorized State until the 
requirements were adopted as State 
law. " 

In contrast, under newly enacted 
section 3006(g) of RCRA, 42 U.S.C. 
6926(g), new requirements and 
prohibitions imposed by the HSWA take 
effect in authorized States at the same 
tin1e that they take effect in , 
nonauthorized-States. EPA is directed to 
carry out those requirements and 
prohibitions in authorized States, 
including the issuance of permits, until 
the State iS granted authorization to do 
so. While States must still adopt HSWA 
provisions as. State law to retain final 
authorization, the HSWA requirements 
apply in authorized States in the interim. 

Today's final rule is promulgated 
pursuant to section 3001(d] ofRCRA, a 
provision added by HSWA. Therefore, it 

"is being added to Table 1 in § 271.l(j), 
which identifies the Federal pr.ogram 
requirements-that are promulgated 
pursuant to HSWA and that take effect 
in all States, regardless of their 
authorization status. States may apply 
for either interhb. or final status for the 
HSWA provisions identified iµ Table 1, 
as,.discussed in the following section of 
th_is preamble. 

B. Effect on State Authorizations 

As noted above, EPA will implement 
the Standards in authorized States until 
they revise· their programs to adopt 
these rules and the re.visions_are 
approved by EPA: Because the rule is 
promulgated pursuant to HSWA, a State 
submitting a program modification may 
apply to receive either interim or final 
authorization under section 3006(g){Z) or 
3006(b ), respectively, on the basis of 
requirements that are substantia!Jy 
equivalent or equivalent to EPA's. The 

procedures and schedule for State 
adoption of these regulations.under 
section 3006(b) are described in 40 CFR 
271.21 (49 FR 21678, May 22, 1984). The 
saine procediJres should _be followed for. 
section 3006(g)(2]. 

Applying§ 271.21(~)(2], States that 
_have final authorization must m·odify 
their programs within one year from the 
date of today's promulgation of EPA's 
regulations if only regulatory changes 
are all that are necessary, or within two 
years if statutory changes are necessary. 
These deadlines can be extended in 
exceptional cases (40 CFR 271.21(e)(3)). 

States with authorized RCRA 
programs may already have 
r~quirements similar to those in today's 

· rule. These State regulations have not 
been assessed against the Federal 
regulations being promulgated today to 
determine whether they meet the tests 
for authorization. Thus, a State is. not 
authorized to implement these 
requirements in lieu of EPA until the 
State program modification is approved. 
Of course, States with existing 
standards may continue to administer 
and enforce them as a matter of State 
law. In implementing the Federal 
program, EPA will work with States 
under cooperative agreements to 
1ninimize duplication of efforts. In many 
cases, EPA will be able to defer to 
States in their efforts to implement their 
programs rather than take separate 
action under Federal authority. 

States that submit official applications 
for final authorization less than 12 
months after today's promulgation of 
EPA's regulations could be approved 
without incfuding standards equivalent 
to those promulgated. Once authorized, 
however,- 8 State must modify its -
progran1 to include standards 
substantially equivalent or equivalent to 
EPA's within the time period discussed 
above. 

VI. CERCLA Impacts 

Today's final rule does not change 
existing CERCLA requirements relating 
to releases of reportabl!f quantities of 
CERCLA hazardous substances. 
Whenever a hazardous waste or w,aste 
stream is listed under section 3001 of 
RCRA, it automatically becomes a 
hazardous substance under section 
101[14) of the Comprehensive . 
Environmental Response,. Compensation 
and Liability Act of 1980 (CERCLA]. 
Section 103 of CERCLA requires that 
persons in charge of vessels or- facilities 
from which hazardous substances have 
been released in quantities that are 
equal to or greater than fhe reportable 
quantities (RQs) irnmediately notify the 
National Reponse Center (NRC) (at (noo) 
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424-8802 or (202) 426-2675) of the 
rele8se. (See 50 FR 13456-13522, 1\pril 4, 
1985). 

The term "hazardous substance" 
includes all substances designated in 
§ 302.4(a) of the April 4, 1985 final rule 
{50 FR 13474), as well as unlisted 
hazardous wastes exhibiting the RCRA 
characteristics of ignitability, 
corrosivity, reactivity, and extracHon 
procedure toxicity. (See § 302.4(b) of the 
April 4, 1985 final rule.) 

All persons who release a repOrtable 
quantity of a CERCLA hazardous 
substance into the environment, 
including small quantity generators, are 
subject to notification provisions of 
section 103 of CERCLA (see 40 CFR 
302.6(a) and (b)). However, as stated in 
CERCLA section 103(f)(1), no 
notification shall be required under 
CERCLA sections 103(a) and (b) for any 
release of a hazardous substance which 
is required to be reported (or specifically 
eXempted from a requirement for 
reporting) under subtitle C of the Solid 
Waste Disposal Act or regulations 
thereunder and which has been reported 
to the National Response Center {NRC). 

VII. Executive Orde1· 12291-Regulatory 
Impact 

Executive Order 12291 (46 FR 13193, 
February 9, 1981) requires that a 
regulatory agency determine whether a 
new regulation \Vill be "major" and if soi 
that a Regulatory In1pact Analysis be 
conducted. 

The Administrator has determined 
that today's final rule is not a major rule, 
because it has total estin1ated costs of 
less than $100 million per year, and has 
no significant adverse ecoi:iomic effects. 
These conclusions, are based on an 
economic analysis of today's proposal. 
This analysis involved developing Cost 
estimates of both current waste 
management practices used by 100-1000 
kg/mo generators and practices required 
by today'~ final rule. Some of these 
estimate.s were firm-specific and others 
were waste stream-specific. These costs 
were used along with estirnales of the 
changes in waste rnanagcmei1t practices 
likely to result from today's final rule to 
estimate the annual incremental 
compliance costs to 10()-1000 kg/mo 
generators ($46.9 milllion). These costs 
were added to the estimated 
governnlent costs of implementing the 
regulation of $12 n1illion for a total 
social cost of $5R.9 million. 

A. Estimates of Pel' Firm Costs 

1. Part 262 Generator Standards 

The estimated incremental 
compliance costs attributable to Part 262 
requirements can be divided into an 
initial, one-time, cost of $2267 per firn1, 
and an annual recurring cost of $222 per 
firm. These costs will be incurred by all 

10()-1000 kg/mo generators that would 
be subject to the requirements of today's 
regulation with two exceptions
generators disposing of their wastes by 
sending them to POTW's and generators 
that have their waste reclaimed under 
certain contractural agreements. 
Generators sending wastes to POTW's 
will incllr no Part 262 related costs as a 
result of the regulation (unless the waste 
is accumulated prior to discharge; see 
3.a. of this Unit). Generators using 
reclamation agreements would incur- a 
cost of $1694 initially and no annual 
costs. 

2. Transportation Costs 

Under today's rule, generators of 100-
1000 kg/mo will be required to either 
contract with an authorized hazardous 
waste transporter or haul the hazardous 
waste to a hazardous waste 
management facility that has a permit 
from the Agency or an authorized State, 
or is in interim status. Incremental 
transport costs depend on current 
generator practices, the distance which_·_ 
wastes are transported, the quantity of 

. wastes transported, and the number of 
times wastes are loaded and transported 
each year. 

In many cases, there will be no 
incremental transportation costs due to 
these regulations because current waste 
management practices involve waste 
transportation. Where this is riot the 
case, average incremental costs that 
would be imposed on lOG-1000 kg/mo 
generators for the transportation Of their 
hazardous waste are estim<;i.ted to be 
bet\veen $830 per year {for generators 
that ship 600 kg of waste a short 
distance twice yearly) and $1882 per 
year (for generators that ship 6000 l<g of 
waste a longer distanc!3' twice yearly}. 

3. Treatment, Storage and Disposal 
Costs 

a. On-Site Accumulation: Under 
today's final rule, generators of 10()-1000 
kg/mo would be allowed to store 
hazardous waste on-site without a 
permit or interim status for up to 180 
days, or for up to 270 days if the waste 
is to be ·shipped over 200 miles; 

Generators of 100-1000 kg/mo who 
store hazardous waste on-site, within 
the 180-day (or 270-day) period specified 
under· the-provisions of the storage 
exen1ption, will have to comply with 
Part 265, Subpart C (Preparedness and 
Prevention), a reduced set of 
requirements in Subpart D {Contingency 
Plan and Emergency Procedures), and 
limited requirements for personnel 
training (Section 265.16 of Subpart BJ, 
The incremental compliance costs for 

1 facilities that choose this management 
option are divided into an initial start-up 
cost of $1447 and an annual cost of $53. 

Generators that store hazardous 
waste on-site within the lBO-day {or 270-

day) period 1naY also incur costs related 
to storage container (Subpart I) and 
storage tank (Subpart J) requirements. 
The incremental costs for these 
requirements depend on a number of 
factors, in_cluding the current practices 
of the generator, the generator's storage 
capacity, and the composition of the 
hazardous waste being stored. The 
range of incremental costs, as a result, is 
fairly large. For container storage·, initial 
incremental costs range from practically 
zero to $1854 and annual costs range 
from $404 to $447. The corresponding 
incremental cost estimates for the 
existing rules for tanks are $155 for 
initial costs, and $770 fo'r annual costs. 

b. Treatn1ent and Disposal: After 
analyzing the cost Of on-site treatment 
and disposal for lOG-,000 kg/mo 
generators relative to off-site costs. the 
Agency has determined that in nearly all 
cases, the least expensive hazardous · 
waste management alternatives 
available to these generators involve 
off-site activities. The s1nall quantities of . 
waste generated by these· 
establishments simply do not permit 
them to operate expensive on-site 
management facilities on an 
economically efficient basis. The costs 
of off-site comn1ercial treatment and 
disposal upon which this conclusion is 
based are derived from a composite of 
various existing sources of data on 
con1mercial waste management prices. 
They range from $150 to $250 per metric 
ton (for secure landfills) to $200 to $1200 
per metric ton {for either treatmen,t or 
incineration}, depending on the 
characteristics of the wastes. 

B. Estin1ates of Nationwide lncren1ental 
Cost Burden on Generators of 100-1000 
kg/mo 

The aggregate costs for today's rule 
were devf)loped by comparing the costs 
of current (baseline) management 
practices with hazardous waste 
management practices which are 
required by the rule. The Agency has 
determined, based on this analysis1 that 
the annual incremental compliance cost 
for this proposal would be 
approximately $46.9 million. 

On a per metric ton basis, the average 
incremental compliance cost over all 
wastes is about $180. Because· of 
differences in baseline practices, and, 
hence, the cost of compliance, the 
incremental costs vary substantially 
among different wastes. In fact, the 
baseline method of :waste management 
by these generators is adequate to 
comply with the regulations in many 
cases. Others will have to change waste 
management practices in order to 
comply. Much of the $46.9 million in 
co1npliance cost, is focused on a few 
types of wastes {spent solvents dry 
cleaning filtration residues, acids, and 
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alkalies, an<l ignitable 1..vastr!s) that 
constitute a large proportion of the 
wastes generated by these generators. 

C. Estin1ates of the Econon1ic Impacts of. 
Today's Final Rule 

An analysis of the effects of 
compliance costs on the sales and 
profitability ol 289 model plHnts 
indicates that in over 80 percent of _ 
plants the incremental costs are less 
than _10 percent of profits. A few of the 
plants, particularly in service industries, 
shoiv incre1nental costs of greater than 
10 percent of profits. Nearly three 
quarters of the models most affected by 
the proposal have annual revenues of 
less than $500,000. Some of these 
establishments are low profit or 
nonprofit by design, such,as public or 
priv'ate golf courses, hospitalfl, and other 
public institutions. . 

Only six plants have incremental 
compliance costs which exceed 1 
percent of sales and 25 percent of 
profits. For each of these model plants. a 
more detailed evaluation was conducted 
to determine whether these plants . 
would be likely to close. This analysis 
indicated that plant closings as a result 
of this regulation would be unlikely. 

VIII. Regulatory Flexibility Act 

The Regulatory Flexibility Act .(5 
U.S.C. 601 et seq.), requires the Agency 
to evaluate the impacts of regulations on 
small businesses, sn1all organizations 
and small governmental jurisdictions. 
The Regul.atory Impact Analysis for 
today's final rute includes such an 
eval~ation. The Administrator has 
determined that this regulation will not 
have a significant ·impact 'on a 
substantial number of small firms·. 

Today's proposed regulations ai:e 
_expected to primarily affect small firms. 
Therlore, the Regulatory Flexibility Act 
requfrement concerning effects on small 
businesses is addressed to a large 
extent by the overall economic analysis 
performed in conjunction with this -
rule making. 

Throughout the development of 
today's final rule, the Agency's goal has 
been promulgation of requirements that 
would be the least burdensome to stnall 
businesses and also meet the 
Congressional mandate of protecting. 
human.health and the environment. In 
our effort to design regulations that 
would meet this goal, we have worked 
closely with small business 

· organizations, trade associations, State 
and local governments, EPA's Small 
Business Ombudsman in the Office of 
Small and Disadvaritaged Business 
Utilization, and the Federal Small 
Business Administration to assess lhe 
needs and capabilities of snuill 
businesses. EPA believes that this rule is 
a balanced approach to regulating 
hazardous wnste fron1 these generators 

while considering their small busines8 
nature. . , 

For purposes of this analysis, "small 
entities" were defined as firms 
comprised of fewE:'.r. than _50 employees 
for all of the sectors except 
manufacturing { <100 employees). In 
many cases, these classifications are 
approximations because the Small . 
Business Administration establishes size 
standards in terms of sale·s levels, and 
the size standards vary within sectors. 
For example, most small entity size 
standards for manufacturing industries 
range between 500 and 1000 employees. 

The results of this analysis indicate 
that less than 10 percent of small 
entities within the impacted industries 
will be affected by the regulations. Most 
small businesses will not be affected by 
these regulations because they; 1) Do 
not generate hazardous waste, 2) 
generate less than 100 kg/mo, or 3) 
generate over 1000 kg/mo and are 
already subject to hazardous \.Vaste 
regulations.. · · 

Even though only a rel a lively small 
percentage of potentially affected small 
businesses will probably be affected, 
the more important issue to analyze is _ 
\vhether or not.a large number of those 
\.vhich are affected will be severely 
impacted. Three commonly accepted 
tests were used to measure whether or 
not businesses would be severely 
impacted: 

{1) Annual compliance costs will 
increase the relevant production costs 
for small entities by more than five 
percent; -

(2) Capital costs of compliance will 
represent a significant portion of the 
capital available to small entities, 

(3) The costs of the regulation will 
likely result in closure of small entities. 

To analyze the .significance of 
compliftnce costs on small businesses, 
data were developed for 25 different 
types and sizes of model plants 
representing those most likely to be 

. severely impacted by the proposed 
regulations. Complianct;! costs were 
computed for these model plants based 
on-·the economic analysis described in 
the previous section of this preamble. 

I_n general, these regulations will not 
catise signifi.cant impacts on sn1aH firms. 
None of the model plants established for 
this analysis show cost increases of 
more than five percent as a direct result 
of compliance costs. ThE! regula lions 
require no significant capital outlays 
and thus should not affect capital 
requirements or availability. Even the 
most severely impacted model plants 
would not close under the assumptions 
of this exercise and would continue to 
operate at a profit. 

In summary, it appears that the impD;ct 
on small firms will not cause a 
significant number of hardships. There 
will be isolated cases, involving on-site 

rnanflgement or transportation over long 
distances, where compliance costs ,for 
some individual firn1s may be severe. In 
the case of on-site managen1ent, 
hovvever, the Agency believes that most 
100-1000 kg/n10. genera tors will switch 
to off-site practices rather than face the 
high costs of obtaining interin1 status or 
a permit. Furthermore, approximately 70 
pe!'cent of these generators are in 
metropolitan areas, and would thus be 
able to reduce transportation costs by 
allowing transporters to consolidate 
shipments by picking up \Vaste from 
more than one generator at a time. 

IX. Paperwork Reduction Act 

1'he information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq., and have been 
assigned OtvlB contrornumbers 2050-
0028 (Notification) and 2050--0039 
(Manifest). 

List of Subjects 

40 CFR Part 261 

Intergovernmental relations, 
Hazardous materials, Waste treatment 
and disposal, Recycling. 

40 CF/I Part 262 

Intergovernmental relations, 
Hazardous materials, Labeling, 
Packagihg and containers, Reporting 
requirements, Waste trent.nient and 
disposal. 

40 CF/I Part 263 

Intergovernmental relations, 
Hazardou·s materials transportation, 
Waste treatment and disposal. 

40 CFR Part 270 

Administralive practice and 
procedure, Confidential business 
information, Hazardous 1nalerials 
transportation, Hazardous waste, 
Reporting and recordkeeping 
n~qujren1ents, ·water pollution control, 
Water supply. 

40 CFR Part 2n 
Ad,ministrative practice and 

procedure, Confidential business 
inforn1ation, Hazardous materials 
transportation, I-Iazardous waste, Indian 
lands, Intergovernmental relations, 
Penalties, Reporting and recordkeeping 
requirements, Water pollution .control. 
Water suppiy. 

Dated: March 14, lm_m. 

Lee M. Thomas, 
Adn1inistrafor. 

For the reasons set out in the 
preamble, Title 40 of tlH! Code of Federal 
Regulations is an1ended, as follows: 

• 
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PART 260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
continues to read as follo\ivs: 

Authority: Secs.1006, ZOOZ(a),.3001 through 
3007, 3010, 3014, 3015, 3017, 3018, :~019, 11rid 
7004, Solid Waste Disposal Act, 111-1 an1qnded 
by the Resource Conservation and Recovery 
Act of1976. as amended (42 U.S.C, 8905, 
6912(a), 6921 through 6927, 6H30, B934, 6B:l5, 
6937, 6930, 6939, and 6974). 

2. Section 260.10 is an1ended by 
adding a new definition, fliphnbetically, 
as follows: 

§ 260.10 Definitions. 

"Small Quantity GenerHlor'' n1eans a 
generator who generates less than 1000 
kg of hazardous wnste in a c;alendar 
1nonth. 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

~ 3. The authority citation for Part 261 
continues to read as folloivs: 

Authority: Secs.1006, 2002(a), 30!ll, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Ac_t of1976, as amended /42 U.S.C. 
6905, 6912(a), 6!=121, an·d G922}. 

4. Section 261.1 is an1ended by 
revising paragrnph (a){1) to reHd as 
follows: 

§ 261.1 Purpose and scope. 

(a)"** \ 
(1) Subpart A defines the terms "solid 

waste" and "hazardous waste", 
identifies those wastes \.Vhich are 
excluded from regulation under Parts 
262 through 266 and 270 and establishes 
special management requirements for 
hazardous waste produced by 
conditionally exempt s1nall quantity 
generators and hazardous waste which 
is recycled. 

5. Section 261.5, is revis1c.~d to read as 
follows: 

§ 261.5 Special requirements for 
hazardous waste generated by 
conditionally exempt small quantity 
generators. 

(a) A generator is a conditionally 
exempt small quantity generator in a 
calendar month if he generates no more 
than 100 kilograms of hazardous waste 
in that month. 

(b) Except for those wastes identified 
in paragraphs (e), (I), (g), and (jJ of this 
section, a conditionally exempt small 
quantity generator's hazardous wastes 
are not subject to regulation under Parts 
262 through 266 and Parts 270 and 124 of 
this chapter, and the notification 
requiren1ents of Section 3010 of RCRA, 
provided the genertttor r.on1plies with 

the requirements of parugraphs (f), (g), 
and (j) of this section. 

{c) 1-Iazardous waste that is not 
subject to regulation or thnt is subject 
only to§ 262.11, § 262.12, § 262.40[c), 
and § 262.41 is not included in the 
quantity determinations of this Part.and 
Parts 262 through 266 and 270 and is not 
subject to any of the requirements of
those Parts.1-Iazardous waste that is 
subject to the requirements of§ 261.6 (b) 
and (c) and Subparts C, D, and F of Part 
266 is included in the quantity 
determination of this Part and is subject 
to the requiren1ents of Parts 262 through 
266 and 270. 

(d) In determining the quantity of 
hazardous waste generated,~ generator 
need not include: 

(1) Hazardous vvaste when it is 
removed from on-site storage; or 

(2) 1-Iazardous waste produced by on
site treatment (including reclamation} of 
his hazardous waste, so long ?S the 
hazardous waste that is treated \vas 
counted once: or 

(3) Spent materials that are generated, 
reclain1ed, and subsequently reused on
site, so long as such spent materials 
have been counted once. 

(e) If a generator generates acute 
hazardous waste in a caleridar month in 
quantities greater than set forth belo\.v, 
all quantities of that acute hazardous 
waste are subject to full regulation 
under Parts 262 through 266 and Parts 
270 and 124 of this chapter, and the 
notification requirements of section 3010 
ofRCRA: 

(l) A total of one kilogram of acute 
hazardous wastes listed in § § 261.31, 
261.32, or 261.3.3(e). 

(2) A total of 100 kilograms of any 
residue or contaminated soil, waste, or 
other debris resulting from the clean-up 
of a spill, into or on any land or water, 
of any acute hazardous wastes listed in 
§§ 261.31, 261.32, or 261.33(e). · 

(fJ In order for acute hazardous 
wastes generated by a generator of 
acute hazardous wastes in quantities 
equal to or less than those set forth in 
paragraph (e)(l) or (e)[2) of this section 
to be excluded from full regulation 
under this section, the generator must 
comply with the following requfrernents: 

(1) Section 262.11 of this chapter: 
(2) The generator may accumulate 

acute hazardous waste on-site, If he 
accumulates at any time acute 
hazardous wastes in quantities greater 
than those set forth in paragraph (e){l) 
or (e)[2) of this section, all of those 
accumulated wastes are subject to 
regulation under Parts 262 through 266 
and. Parts 270 and 124 of this chapter, 
and the applicable notification 
requirements of section 3010 of RCRA. 
The time period of§ 262.34[d) for 
accumulation of wasti~s on~site begi.ns 
when the accun1ulated \Vastes exceed 
the applicable exclusion lin1it; 

(3) A conditionally exempt small 
quantity generator rn_ay either treat or 
dispose of his acute hazardous \Vaste in 
an on-site facility, or ensure delivery to 
an off-site storage, treatment or disposal 
facility, cilher of which is: 

[i) Permitted under Part 270 of this 
chapter; 

{ii) In interim status under Parts 270 
und 265 of this chapter: 

(iii) Authorized to manage hazardous 
was_te by a State with a hazardous 
ivBStc management program approved 
under Part 271 of this chapter; 

(iv) Permitted, licensed, or registered 
by a State lo manage municipal .or 
industrial solid waste; or 

{v) A facility which: 
{A) Beneficially uses or reuses_, or 

legitimulely recycles or reclain1s its 
waste; or 

(B) Treats its waste prior to benefh::iul 
use or reuse, or legithnate recycling or 
reclan1ation. 

(g} In order for hazardous waste 
generated by a conditionally exempt 
sn1all quantity generator in quantities of 
less than 100 kilograms of hazardous 
waste during a calendar month to be 
excluded from full regulation under this 
section, the generator n1ust comply livith 
the following requirements: 

(1) Section 262.11. of this chapter; 
(2) The conditionally exempt small 

quantity generator may accumulate 
hazardous waste on-site. If he 
accumulates at any time n1ore than a 
total of 1000 kilograms of his hazardous 
wastes, all Of those accun1ulated t·vastes 
are subject to regulation under the 
special provisions of Part 262 applicable 

-to generators of __ between 100 kg and 
1000 kg of hazardous waste in a 
calendar month as well as the 
requirements of Parts 263 through 266 
and Parts 270 and 124 of this chapter, 
and the applicable notification 
requiren1ents of section 3010 of RCRA. 
The time period of§ 262.34(d) for 
accumulation of wastes on-site begi.ns 
for a conditionally exempt small 
quantity generator when the 
accumulated wastes exceed 1000 
kilograms; 
· (3) A conditionally exempt small 

quantity generator may either treat or 
dispose of his hazardous waste in an on
site facility, or ensure delivery to an off~ 
site storage, treatment, or disposal 
facility, either of which is: 

(i) Permitted under Part 270· of this 
chapter: 

(ii) In interim status under Parts 270 
and 265 of this chapter; 
- (iii) Authorized to manage hazardous 
waste by a State with a hazardous 
waste rnanagernent program approved 
under Part 271 of this chapter; 

riv) Pern1itted, licensed, or registered 
by a State to ma.nag~ municipal or 
industrial solid waste; or 
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[v) A facility which: 
{A) Beneficially uses or reuses,_ or 

legitimately recycles or reclaims its 
waste; or 

{B) Treats its waste pi:ior to beneficial 
use or reuse, or legitimate recycling or 
reclamation. · 

(h) Hazardous waste subject to the 
reduced requirements of this section 
may be mixed with non-hazardous 
waste and remain subject to these 
reduced requirements even though the 
resultant mixture exceeds the quantity 
limitations identified in this section. 
unless the mixture meets any. of the 
characteristics of hazardous waste -
identified in Subpart C. 

(i) If any person mixes a solid waste 
vvith a hazardous waste that exceeds a 
quantity exclusion level of this section, 
the mixture is subject to full regulation. 

(j) If a conditionally exempt small 
quantity generator's wastes are mixed 
with used oil, the mixture is subject to 
Subpart E of Part 260 of this chapter if it 
is destined to be burned for energy 
recovery. Ariy material produced from 
such a mixture by processing, blending, 
or other treatment is also so regulated if 
it is destined to be burned for energy 
recovery. 

6, In Section 261.33 the introductory 
text of paragraph (f] is revised to read as 
follows: , 

§.261.33 Discarded co1nmercial chemical 
products, off-specification species, 
container residues, and spill residues there
of 

(f) The c::ommercial chemical products, 
manfacturing chemical intermediates, or 
off-specification commercial chemical 
products referred to in paragraphs (a) 
through (d) of this secti9n, are identified 
as toxic wastes (T), unless otherwise 
designated and are subject to the small 
quantity generator exclusion defined in 
§ 261.5 (a) and [g). · 

PART 262-STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE 

7. The authority citation for Part 262 
continues to read as follows: 

Authority: Secs. 1006, 2002{a}1 3002, 3003. 
3004, and 3017 of the Solid Waste Disposal 
Act, as amended by the ResourGe 
Conservation and Recovery Act of 1976, as 
amended (42 U.S.C. 6906, 6912(a), 6922, 6923. 
6924, 6925, and 6937). 

8. Section 262.20 is amended by 
adding new paragraph {e) to read as 
follows: 

§ 262.20 General requirements. 

(l') The requiren1cf!tS of this Subpart 

· do not apply to hazHrdous waste 
produced by generators of greater than 
100 kg but Jess than 1000 kg in a 
calendar month where: 

(1) The waste is reclaimed under a 
contractual agreement pursuant to 
V\.-'hich: 

[i) The type of waste and frequency of 
shipments are specified in the 
agreement: . 
· [ii) The vehicle used to transporl lhe 
waste to the recycling facility and to 
deliver regenerated material back to the 
generator is owned and operated by the 
reclailner of the wasle; and ,. 

(2) The generator maintains a copy of 
the· reclamation agreement in his files 
for a period of at least three years after 
tern1ination or expiration of the 
agreement. 

9. Section 262.34 is amended by 
revising the introductory text to 
paragraph [a) and by adding new 
paragraphs [d), (e), and [f). 

§ 262.34 Accumulation time. 
{a) Except as provided in paragraphs 

[d). [e), and (f) of this section, a 
generator may accumulate hazardous 
waste on-site for 90.days or less Without 
a pern1it or without having interim 
status provided that: 

(d) A generator who generates g·reater 
than 100 kilograms but less lhan 1000 
kilograms of hazardous waste in a 

.calendar month inay accumulate 
haZardous waste on~site for 180 days or 
less ~1ithout a permit or .without having 
interim status provided that: 

(1) The quantity of waste accumulated 
on-site never exceeds 6000 kilograms; 

(2) The generator complies with the 
requirements of paragraph (a)(1) except 
the generator need not comply with 
§ 265.176. 

(3) The generator complies with the 
requirements of paragraphs (a)(2) and 
(a)[3) of this seclion and the 
requirements of Subpart C of Part 265; 
and 

(4) The generator complies with the 
followirig requirements: 

(i) At all times there n1ust be at least 
one employee either on the premises or 
on call (1'.e., available to respond to an 
emergency by reaching the facility 
within a short period of time) with the 
responsibility for coordinating all 
en1ergency response measures specified 
in paragraph (d)[3)[iv) of lhis section. 
'fhis employee is the· emergency 
coordinator. 

(ii) The generator n1u!1t post the 
following information next to the 
telephone: 

(A) The name and telephone nu1nber 
of the etnergency coordinlltor; 

(13) Locdtion of fire extinguishers an<l 
·spill control rnaterial, and, if present, 
fire ularm; and 

[CJ The telephone number of lhe fire 
department, unless the fadlity has n 
direct alnrn1. 

(iii) The generator must ensure that crll 
err1ployees are thoroughly familiar with 
proper waste handling and emergency 
procedures, relevant to their 
resp9nsibilities during normal facility 
operati'ons and emergencies; 

(iv) The emergency coordinato.r or his 
designee n.1ust respond to any -
emergencies that arise. The applicable 
responses are as follo\.vs: 

(A) In the event of a fire, call the fire 
departJnent or atten1pt to extinguish it 
using a fire extinguisher: 

(B) In the event of a spill, contain the 
flow of hazardous waste to the extent 
possible, and as soon as is practicable, 
clean up the hazardous vvasle and any 
contaminated materials or soil; 

(C) In the event of a fire, explosion, or 
other release which could threaten 
human health outside the facility or 
when the generator has knowledge that 
a spill has rli:!ached surface water, the 
generator rnust immediately notify--the 
·National.Response Center (using their 
24-hour toll free number 800/424-8802). 
The report must include the following 
information: 

(1) The name, address, and U.S. EPA 
Identification Number of the generator; 

(2) Date, time, and type of incident 
[e.g .. spill or fire); 

[3) Quantity and lype of hazardous 
wa}1te involved in the incident; 

(4) Extent of injuries, if any; and 
(5) Estimated quantity and disposition 

of recovered materials, if any. 
(e) A generator \Vho generates greater 

than 100 kilograms but less~than "1000 
kilogra1ns of hazardous waste in a 
calendar month and who must transport 
his waste, or offer his waste for 
transportation, over a distance of 200 
miles or 1nore for off-site treatment, 
storage or disposal n1ay accun1ulate 
hazardous waste on-site for 270 days or 
less without a permit or without having 
interim status provided that he con1plics 
with the requirements of paragraph (d) 
of this section. 

(f) A generator who generates greater 
than 100 kilograms but less than 100·0 
kilogran1s of hazardous waste in a 
calendar month and who accun1ulates 
hazardous waste in quantities exceeding 
0000 kg or accumulates hazardous i,.vnsle 
fur more than lHO days (or for inore than 
270 days if he n1ust transport his waste, 
or offer his waste for transportation, 
over u dif;tnnce of 200 miles or more) is 
an operator of a storage facility and h; 
subject to the requirements of 40 CPR 
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Parts 264 and 205 and the perinit 
requirements of 40 CFR Part 270 unless 
he has been granted an extension to the 
180-day (or 270-day if applicable) period. 
Such extension may be granted by EPA 
if hazardous wastes must remain on-site 
for longer than 180 days (or 270 days if 
applicable) du·e to unforeseen, 
tempqrary, and uncontrollable 
circu1nsta-nces. An extension of up lo 30 
days n1ay be granted at the discretion of 
the Regional Administrator on a case
by-case basis. 

10. In Subpart D of Part 262, add the 
following new§ 262.44: 

Subpart D-Recordkeeplng and 
Reporting 

• • • • • 
§ 262.44 Special Requirements for 
Generators of between 100 and 1000 kg/ 
mo. 

A generator who generates greater 
than 100 kilograms but less than 1000 
kilogran1s of hazardous waste in.a 
calendar month is exe1npt from the 
requ'irements of this subpart, except for 
the recordkeeping require1nents in 
paragraphs [a), (c), and (d) in§ 262.40 
and the .requirements of § 262.43. 

PART 263-STANDARDS APPLICABLE 
TO TRANSPORTERS OF HAZARDOUS 
WASTE 

11. The authority citation foi· P<-H'l 263 
continues to read as follcJ\vs: 

Authority: Sections 2002(a), 3002, 3003, 
3004, and 3005 of the Solid \NastP. Disposal 
Act as amended by the Resource 
Conservation and Recovery Act of 1976 and 
as an1ended by the Quiet Communities Acl of 
1978 (42 U,S.C. 691Z(a), !3!)22, 6923, 6924, <lnd 
6925). 

12. In § 263.W} paragrnph fh) is added 
to read us follows: 

§ 263.20 The manifest system. . . . 
{h) A transporter transporting 

hazardous waste from a generator \vho 
generates greater than 100 kilograms but 
less than 1000 kilogran1s of hazaJ'dous 

waste in a .calendar month need not 
coinply with the requirements of this 
section or those of§ 263.22 provided 
that: 

(1) The waste is being transported 
pursuant to a reclamation agref!rnent as 
provided for in § 262.20( e ); 

(2} The transporter records, on a log or 
shipping paper, the following 
information for each shipment: 

(i) The name, address, and U.S. EPA 
Identific;ntion Number of the generator 
of the waste; 

(ii} The quantity of waste acc.epled: 
(iii) All DOT-required shipping 

information; 
(iv) The date the waste is accepted; 

and 
(3) The transporter carries this -record 

when transporting waste_ to th8 ' 
reclamation facility; and 

(4) The transporter retains these 
records for a period of at least three 
years after termination or expiration of 
the agreement. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

13. The authority citation for Part 270 
continues to read as follows: 

Authority: Secs. 1006, 2002, 3005, 3007, 3019, 
and 7004 of the Solid Waste Disposal 1\ct, as 
amended by the Resource Conservation and 
Rc~covery Act of 1976, os amended (42 U.S.C. 
6905, 6912, 6925, 6927, 6939, and 6974). 

14. S_ection 270.1 is amended by 
revising paragraph (cl(2)(i) to read as 
follows: 

§ 270.1 Purpose and scope of these 
regulations~ .. 

(c) * * * 
(2) * * "' 
(i) Generators who accumulate 

hazardous vvaste on-site for less than 
the time periods provided in 40 CFR 
262.34. . 

15, Section 270.10 is amended by 
adding pnragraph (e)(l)(iii) to read as 
follows: 

§ 270.10 General application 
requirements. · 

(CJ "' "' * 
"(1) * * "' 
(iii) For generators generating greater 

than 100 kilograms but less than 1000 
kilograms of hazardous waste in a 
calendar n1onth and treats, stores, or 
disposes of these wastes on-site, by 
March 24, 1987. 

* * . * 

PART 271-REQUIREMENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAMS 

16. The authority citation for Part 271 
continues to read us follows: 

Authority: Secs. 1006, 2002(a), and 3006 of 
the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recovery Acl 
of 1976, as amended (42 U.S.C. 6905, 5912{a), 
and 6926). 

17. Section 271.l(j) is amended by 
adding the following entry to Table 1 in 
chronolo2ical order by date of 
publication: 

§ 271.1 Purpose and scope. 
• 

TABLE 1.-REGULATIONS IMPLEMENTING THE 

HAZARDOUS AND SOLID WASTE AMEND· 

MENTS OF 1984 

Dato Title of Regulation Fedrnal Regis\m 
ro!erence 

~----·---·~-------

Mar. 24. 1066 ..... Regulations for 51 FR [inserl 
Generators of page nurnberl 
100-1000 kg/mo 
of Hazardous 
Waste. 

[FR Doc. 86-6224 Filed 3-21-86; .8:45 amJ 
BILLING CODE 6560-50-M 



Friday . 
May 2, 1986 

Part H 

Environmental 
Protection Agency 
40 CFR Parts 260, 264, 265, and 270 
Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facmti~s; Closure, Post-Closure and 
Financial Responsibility. Requirements; 
Final Rule 



16422 Fedora! Register / Vol. 51, No. 85 / Friday, May 2, 1986 / Rules and Regulations 

ENVIRONMENTAL PROTECTION 
AGENCY-

40 CFR Paris 260, 264, 265, and 270 

fSWH-FRL 2891-9] 

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facllitles; Closure/Post·Closure und 
Financial Responsibility Requirements 

AQENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

~UMrJIAtlV: On March 19, 1.985, the 
Environmental Protection Agency (EPA) 
proposed to amend portions of the 
closure and post~closure care and 
financial responsibility requirements 
Bpplicable to owners and operators of 
hazardous waste treatment, storage, and 
disposal facilities [TSDFs) (50 FR 11068). 
EPA is today pron1ulgating the 
a1nendrnents in final forn1. Many 0f the 
amendments conform to a settlement 
agreement signed by EPA anf]. 
petitioners in Ainerican Iron and Steel 
Institute v. U.S. Environmental 
Protection Agency, renan1ed Atlantic 
Cement Company Inco1porated v. U.S. 
EnFironn1ental Protection Agency (D.C. 
Cir., No. 81-1387 and Consolidated 
Cases). The remainder of the 
a1nendments are designed to clarify the. 
regulations and to address issues that 
have arisen as EPA has implemented thB 
regulations. 
DATES: These regulations shall becon1e 
effective on October 29, 1986, except for 
§ 270.14(b)(14),. which shall be effective· 
on May 2, 1986. 

Wording changes for fillanciaf 
instruments issued' befOre the effective 
date of these regulations.must be made 
at the same time changes are required 
under§§ 264.142[b), 264.144(b), 
Z65.142(b), and 265.144[b). 
t\l>OAESSES: The public docket for this 
rulemaking is available for public 
inspection at Room S-212-E, U.S. EPA, 
401 M Street SW., Washington, DC. 
20460 from 9:00 a.m. to 4:00 p.m.; 
Monday through Friday, excluding 
holidays. The docket number is F-<J6-
FCPC. Call (202) 475-9327 to make an 
appointment with the docket clerk. As 
provided in 40 CFR Part 2, a reasonable 
fee may be charged for copying services. 
F'OA FURTHER INFORMATION CONTACT: 
The RCRA Hotline toll free at (800) 424-
9346 or in Washington at (202) 382-3000; 
or Nancy D. McLaughlin, Office of Solid 
Waste [WH-562), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460, (202) 475-6677. 

SUPPLEMENTARY INFORMATION: The 
contents of today's preamble are listed 
in the following oi~tline; 

I. Background 

A. Subtitle C of the Resource Conservation 
ond Recovery Act (RCRA) 

B. Regulations Affected by Today's 
Amendments 

C. Atlantic Ce1nent Company, Incorporated 
(AGGI) Litigation and Settlement 

D. Subparts G and H Implementation 
Experience 

E. Hazardous and Solid Waste A1ne-ndments 
of 1984 Codification Rule 

II. Analysis of Rules 

A. Definitions (Part 260) 
1. Active Life of the Facility (§ 260,10) 
2. Final Closure(§ 260.10) 
3. Hazardou9 waste !l.1anagement Unit I 

(§ 260.10) 
4. Partial Closure(§ 260.10) 

B. Standards for Permitted Facilities (Part 
264) and Conforming Changes to Interfrn 
Status Standards (Part 265) 

1. Closure and Post-Closure Care (Subpart 
G) 
a. Closure performance standard 
(§§ 26.5.111and265.111) 
b. Requirement to furnish closure and 
post-closure plans to the Regional 
Administrator(§§ 264.112(a), 264.llB(cJ, 
265.llZ(a) and 265.llB[b)) 
c. Clarificatiorn of contents of closure 
plan(§§ 2M.112(b) and 2B5.112(bl) 
d, Description of removal or 
decontamination of facility structures 
and soils in closure plan(§§ 264.112(b)(4) 
and 265.l1Z(b)(4)) 
e-Requi:rernents to estimate the- expected 
'year of closure (§ § 264.112(b)(7J and 
265.112(b)(7)j 
f. Amendments' to closure 'and post
closure plans(§§ 264.112{c), 264.1tfl(dJ,. 
2.65.112(c) und 265.llB(d)) 
g. Notification of partial closure and ffrud 
closure(§§ 2M.112(d) and 265.112(d)} 
h. Removal, of hazardous wastes and 
decontamination or dismantling of 
equipn1enf (§·§ 284.112(e) and 2S5.112{e)}' 
i. Time allowed for closure{§§ 264.113 
and 265.113) 
j. Disposal ord'econta1nination of 
equipment, structures, and soils· 
(§ § 264.114 and 265.114) 
k. Certification of closure (§ § 264.115 and 
265.115) 
l. Survey plat(§§ 264,116 and 255.1"16) 
n1. Post-closure care and use of property 
(§§ 264.117 and 285.117) 
n. Post-closure plaos (§§ 264.118 and 
265.118} 
o. POst-closure notices(§§ 264.11.0 and 
265.119) 
p. Certification of completion of post
cloaure care(§§ 264.120 Rnd 265.120} 

2. Financial Assurance REiquirements 
(Subpart H) 
a. Cost estimates for closure and post
cloBure care(§§ 264.142(a), 264.144(a}, 
265.14?.(a) and 265.144(a)) 
b. Anniversary date for updating cost 
estimates for inflation(§§ 264.142(b), 
2fJ4.144(b), 265.142{h) and 265.14A(b]J 

c. Revisions to thP. cost estimates 
(§§ 264.142(c), 264144(c}, 265.142(c) and 
2fifi.144(c)) 
d. Post-closure cost estin1ate 
{§§ 264.144(c), and 265.J44(c)) 
e. Trust fund pay-in period 
(§§ 264.143(a)(3) and 2B5.143(a)(3)) 

f. Reimbursements for closure and post
closure expenditures from trust fund and 
insurance{§§ 264.143(a)(10), 
2M.143(e)(5), 2M.145(a)(11), W4.145(e)(5), 
Z65.143(a)(10), 265.143(d)(5), 
ZB5.145(a)(11), and 265.145(d)(5)) 
g. FJnal order required 
(§§ 264.143(b)(4)(ii), 2M.145[b)(4)(ii), 
265.143[b)(4)(ii) and 265.145(b)(4)(ii)) 
h. Final administrative detern1ination 
required(§§ 264.143 (c)(5) and (d)(8), 
254.145 (c)(5) and (d)(9), and 
265.143(c)(B), 2B5.145(b)(5) and 
265.145(c)(9)) 
i. Cost estimates for owners or operators 
using the financial test or corporate 
guarantee n1ust include UIC cost 
esli1nates for Class I wells 
[§§ 264.143[fj(1)(i) (B) and (D) ahd 
[D(l)[ii) [B) and (D). 264.145(D(1)(i) (B) 
and (D) and [f)[l)(ii) (B) end (D), 
265.143(e)(1)(ij (B) and (D) and (c)[l)[ii) 
(D) and (D), Z65.145(e)(1)(i) (B) and [D) 
and (e)(l)(ii) (B) and (D)) 
j. Cost estin1ates must account for all 
facilities covered by the financial test or 
corporate guarantee(§§ 264.143(f](2), 
204.145(1)(2), 265.143(e)(2) and 

.265.145(e)(Z)) 
k, Release of the owner or operator from 
the requirements of financial assurance 
for cfosure and post-closure care 
(§§ 2M.143(i), 264.145(i), Z65.143(h), and 
265.145(h)) 
I. Period of liability coverage 
(§§ 26'1.147(e) and 265.147(e)) 
m, \rVording of instruments(§ 264.151) 

C. Interim Status Standards (Part 265) 
1. Applicability of Requirements(§ 265,110) 
2. Waste Pile Closure Requiren1ents 

Included by Reference in the Closure 
Perforn1ance Standard(§ 265.lll{c)] 

3. Submission of Interim Status Closure and 
Poat-Closure Plans(§§ 265.112{d), 
265,118(e]) 

4.,Written Statements by Regional 
Administrator of Reasons for Refusing to 
Approve or Reasons for Modifying 
Closure or Post-Closure Plan 
(§§ 265.112[d) and 265.118(0) 

D. Typographical Errors 
E.Permitting Standards {Part 270) 

1. Contents of Part B: General 
Requirements(§§ 270.14(b} {14}, {15) and 
(16)) 

2. Minor Modifications of Permits 
(§ 270.42(d)) 

3. Changes During Interim Status 
(§ 270.72[d)) 

III. State Authority 

A. ApplicBbiiity of Rules in Authorized States 
B. Effect on Slate f\uthorization 
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IV. Executive Order 12291 

V. Paperwork Reduction Act 

VI. Regulatory_Flexibility Act 

Vil. Supporting Documents 

VIII. Effective Date 

I. Background 

A. Subtitle C of the Resource 
Conseriration and Recovery Act (RCRAJ 

Subtitle C of RCRA creates a "cradle
to-grave" ma,nagement system-to ensure 
that hazardous wastes are transpgrted, 
treated, stored, and dispclsed :or in a . 
rnanner that ensures the protection of 
human health and the environment. 
Section 3004 of Subtitle C requires the 
Admiii.istrator of EPA to promulgate 
regulations establishing such 
performanc·e standards applicable· to 
ownerS and operators of hazardous 
waste treatment, storage, or disposal 
facilities (TSDFs), as may be necesSary 
to protect human health and the . 
environment. Section 3005 requires the 
Administrator to promulgate regulations 

. requiring each person owning or 
operating a TSDF to have a pennit, and 
to establish requirements for permit 
applications. 

Under Section 3005(a)1 on ·the effective 
date of the Section 3004 standards, all 
treatment,· storage and disposal of 
hazardous waste is prohibited except in 
accordance with a permit that 
implements the Section 3004 standards. 
Recognizirig, however, that not all 
permits would be issued within six 
n1onths of the promulgation of Section 
3004 standards, Congress created 
"interim status" in Section 3005{e) of 
RCRA. Owners and operators of 
existing hazardous waste TSDFs \Vho 
qualify for interim status will be treated 
as having been issued a permit until 
EPA takes final a:dministra tive action on 
their permit.application. Interim status 
does not relieve a facility owner or 

. operator of complying with Section·3004 
standards. The privilege of carrying on' 
operations in the absence of H' permit 
carries -with it the responsibility of 
complying with appropriate portions of · 
the Section 3004 standards. · 

B. Regidations Affected by Today's 
Amendments 

EPA has issued several sets of 
regulations ~o implement the various 
sections of Subtitle C. Part 260 of 40 
CFR, among other provi~ions, includes 
definitions that apply to all other parts 
of the regulations. Part 264 provides 
standards for owners and operators of 
TSDFs that have been issued RCRA 
permits. Pa.rt 265 provides interim status 
standards for owners and operators of 
TSDFs Part 270 establishes permitting 

procedures for TSDFs. These four parts 
are amended by today's final rule .. 

C. Atlantic Cement Com pony, 
Incorporated (ACCI) Litigation and 
Settlement 

Shortly after EPA promulgated the 
January 12, 1981 regulations, which, 
among other requirements, included 
standards for closure and post·closure 
care and financial assurance, individual 
companies and industry trade 
associations filed 17 separate lawsllits 
challenging those standards. These 
cases were consolidated as Ame1'ican 
Iron and Steel Institute v. U.S. 
EnvirOnmental Protection Agency {D.C. 
Cir., No. 81-1387 and Consolidated 
Cases). On August 16, 1984, the parties 
(with the exception of several parties 
who voluntarily dismissed their 
lawsuits) filed a settlement agreement 
with the Court. The American Iron and 1 

Steel lristitute volunta.rily dismissed its 
lawsuit rather than join in the 
settlem-ent; the case has been renamed 
AflGntic Cement Company Incorporated 
v. U.S. Environmental Protection 
Agency ("ACCI Litigation"). 

Under the terms of the settlement 
agr~ement, EPA agreed to propose and 
take final action-upon certain 
amendments to-the closure and post~ 
closure regulations that were 
promulgated on January 12, 1981. The 
rules proposed on March 19, 1985 · 
coritained ·amendments conforming to 
the AGGI settlement agreement. Among , 
the regulations EPA is promulgating_ 
today are amendments to 40 CFR Parts 
260, 264, 265, and 270 that are in most 
cases consistent With the ACC/ 
Settlement agreement. In addition, 
Certain of these amendme-nts require 
conforming amendments to financial 
responsibility regulations in Subpart H 
of Parts 264 and 265. Those changes are 
also being.:rilade today. 

D. Subparts G and H Implementation 
Experience . 

Since January 12, 1981, EPA and 
authorized states have developed 
considerable experience with the 
implementation of Subparts G and H. 
Base.cl on this implementation 
experience, EPA is today making 
additional changes to 40 CFR Parts 260, 
264,,265, and 270, 

E. Hazardous and Solid Waste 
Amendments of 1981 Codification Rule 

On July 15, 1985, EPA published in 50 
FR 28702 final rules implementing 
provisions included in the Hazardous 
and Solid Waste Amendments of 1984 
(HSWA) (hereinafter referred to as the 
"codification rule"), Some of today's 
final rules have been promulgated to 

conform to HSWA and to the 
requirements of the July 15, 1985 
codification rule, 

II. Analysis of Rules 

The following sections of this 
preamble include discussions of the 
major issues and suinmaries of the 
comments received in response to the 
March 19, 1985 proposed rule, as well as 
explanations of EPA's rationale for 
promulgating the final rules. The 
preamble is arranged in a section·hY· 
section sequence for ease of reference. 
Because many of the regulatory 
amendments to Interim Status 
Standards (Part 265) are parallel to the 
Standards for Permitted Facilities (Part 
264), only those changes to the Part 265 
Interim Status Standards that differ from 
the Part 264 standards are addressed 

_separately. 

A. Definitions (Part 260} 

1. Active Life of the Facility (§ 260.10). 

In the March 19, 1985 proposed rule, 
the Agency proposed to redefine "active 
life" to eictend the period from the initial 
receipt of hazardous wastes until the 
Regional Administrator receives 
certification of final closure. Sections 
264.112(b) and 265.112(b) previously 
defined active life of a facility as that 
period during which wastes are 
periodically received. 

The key concern raised by the 
· commenters was that certain 
requirements applicable to operating 
facilities may not be practical or 
feasible to conduct during the closure 
period·{ e.g., inspections, paperwork 
requirements). 

The Agency does not agree that 
defining the closure period as part of the 
active life would be burdensome or 
require activities not otherwise required 
at the facility. For example, § § 264.73 
and 265.73 now require that the owner 
or operator maintain the .operating 
record un\il closure of the facility. The 
Agency would also expect an owner or 
operator to conduct inspections as part 
of a routine closure activities. As 
discussed in the preamble to the 
proposed rule, the Agency is primarily 
concerned with ensuring that all 
monitoring activities are' continued until 
closure.is completed. Therefore, the 
Agency is promulgating the definition of 
active life of the facility as proposed. 

2. Final Closure(§ 260.10) 

In order to clarify the distinction 
between partial closure and final 
closure, the Agency proposed .to define 
final closure as cloSure of all hazardous 
waste management units at a facility not 
otherwise covered by the provisions of 
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§ 262.34 (exemptions from Subpart G 
requirements for facilities accumulating 
hazardous wastes for less than 90 daysh 
in accordance with Subpart. G 
requirements. Closure of the last unit of 
the facility would be defined as final 
closure of the facility. !<Jo comments 
were received on this proposal, and the 
Agency is promulgating the definition as 
proposed. 

3. Hazardous Waste Management Unit 
(§ 260.10) 

The Agency proposed to define a new 
term-"hazardous waste management 
u1iit"-as the smallest area of land on or 
in which hazardous waste is placed, or 
the smallest structure on or in which 
hazardous waste is placed, that isolates 
hazardous waste within· a facility. The 
proposed definition was designed to be 
consistent with the preamble to the July 
26, 1982 land disposal regulations (47 FR 
32289), expanded to include storage and 
treatment tanks and container storage 
units. The following were defined as 
hazardous waste management units in 
the March 19, 1985 proposed rule: a 
landfill cell, surface irnpoundment, 
waste pile; land treatment area, 
incinerator, tank system (i.e., individual 
tank and its associated piping and 
underlying containment systen1), and a 
container storage area (i.e., the 
containers and the land or pad. on which 
they are placed). , 

A nun1ber of commenters were 
concerned that the proposed definition 
was still somewhat ambiguous. In 
particular, the definition did not 
adequately distinguish between landfill 
cells, which were defined in the 
proposed rule as units, and subcells, 
which are integral subsections of cells 
and should not be closed separately 
from the cell as a whole. Another 
commenter expressed concern that the 
term "isolates" in the definition in1plies 
that all units necessarily isolate wastes, 
which may not always be the case (e.g., 
land ti·eatment area). 

. The Agency agrees that the proposed 
definition is somewhat ambiguous and 
not completely consistent with the 
definition of unit included in the July 26, 
1982 preamble. Moreover, the Agency 
wishes to make the definition consistent 
with the codification rule. (See 50 FR 
28706 and 28712, July 15, 1985). 

. Therefore, today's rule defines 
hazardous waste management unit as a 
contiguous area of land on or in which 
hazardous waste is placed, or the largest 
area in which there is a significant 
likelihood of mixing hazardous waste 
constituents in the same area. Units 
includei surface impoundments, waste 
piles, landfill cells, incinerators, land 
treatment areas, tanks and their 

associated piping and underlying 
containment systems, and container 
storage areas {i.e., the container 'and any 
underlying pad]. As discussed in the 
preamble to the proposed rule, the 
Agency does not consider each 
container to be a unit. 

4. Partial Closure(§ 260.10). 

The March 19, 1985 proposed rule 
redefined partial closure as clpsure of' a 
hazardous waste management unit. 
Partial closures may involve; (1) closing 
a hazardous waste management unit 
while another hazardous waste · 
management unit at the facility 
continues operating (e.g., a surface 
impoundment or container storage .area 
is closed but a landfill continues to' 
operate), or (2) closing one or more 
hazardous waste management units 
while other units associated with the 
same process remain operational (e.g., 
one landfill cell of a ten-cell landfill is 
closed, one tank and its underlying 
piping is removed from a tank farm). 
Closure of the last hazardous waste 
management unit at the facility woU:ld 
be consitj._ered a final closure rather than 
a partial closure. 

The Agency received no substantive 
comments on the proposed ·definition of 
partial closure. The definition is being 
adopted substantially as proposed, with 
the following change: In the list of 
examples, "tank system" has been 
changed to "tank (including its 
associated piping and underlying 
containment system)". 

B. Standards for Permitted Facilities 
(Part 264) and Conforming Changes to 
Interim {Jtatus Standards (Part 265) 

1. Closure and Post-Closure Care 
[Subpart G). · 

a. Closure performance standa!'d 
(§§ 264.111 and 285.111). The previous 
sections 264.111 and 265.111 established 
general closure performance standards 
applicable. to all TSDFs that specified 
that a facility must be closed in a · 
manner that (1) minimizes the need for 
further maintenance, and (2) controls, 
minimizes or eliminates, to the extent 
necessary to prevent threats to human 
health and the environment, post·· 
closure· escape of hazardous wastes, 
hazardous waste constituents, leachate, 
contaminated rainfall, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atn1osphe~e. The language in § 265.111 
differed slightly and specified that the 
facility must be clQaed in a manner "that 
.. , controls, minimizes or eliminates, to 
the extent necessary to protect hun1an 
health and the environment. , , ," 

In the March 19, 1985 preamble, the 
Agency proposed to (1) incorporate into 
the general standard a reference to the 
process-specific closure standards 
included in 40 CFR §§ 264.176, 264.197, 
264.228, 264.258, 264.280, 264.310, 264.351, 
and the parallel interim status 
provisions; (2) make the language in 
§ 265.111 parallel to that in§ 264.111; {3)
revise the language to require that 
hazardous constituents, as well as 
hazardous waste constituents, be 
appropriately managed at closure; and 
(4) 1nake a"minor change to the wording 
of the regulation for purposes of 
clarification. 

The Agency proposed to incorporate 
reference to the specific techllical 
closure requirements into the · 
p'erformance standard to ensure that 
owners or operators of TSDFs comply 
with both the general performance 
standard and the 8pplicable process
specific standards. No comments were 
submitted on this proposal. The Agency 
is promulgating the)anguage of 
§ § 264.lll(c) and 265.lll[c) ~ 
substantially as proposed. The reference 
to § 265.178 in § 265.111(c) has been 
dropped because there are·no process
specific standards for container storage 
facilities in interim status; in addition, 
references to § § 265.381 and 265.404 
which had been inadvertently omitted 
from the proposed rule, are inlcuded in 
§ 265.111(c]. 

Because the Agency believes that for 
clarity and consistency the closure 
performance standard for interim status 
and ·permitted facilities should be 
parallel, the Agency proposed to amend 
§ 265.lll[b) to make the language 
parallel to that in § 264.lll(b). One 
co1nmenter stated that the use of the 
phrase 0 prevent threats'.' could require 
an owner or operator to conduct closure 
activities that were not cost-effective 
and should be replaced by a site-specific 
risk assessment. 

The Agency believes that the 
environmental goals of closure should 
be the same for both interim status and 
permitted facilities. Although the 
previous language of the closure 
performance standard in Parts 2G4 and 
265 differed slightly, as discussed in the 
preamble to the proposed rule, the 
Agency interpreted them as having the 
same meaning. As a result, the Agency 
proposed to amend § 265.111 to be 
consistent with the Flirt 264 standards 
and included the language "to prevent 
threats". 

For the sake of clarity and to be 
consistent with the statutory language in 
RCRA mandating EPA to promulgate 
standards to protect human health and 
the environment, however, the final rule 
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amends the language of§ 264.lll[b) to 
be consistent with the wording of 
§ 265.lll(b). The language in 
§ 264.111(b) now specifies that the 
facility n1ust be closed in a manner "that 
... controls, minimizes, or eliminates, 
to the extent necessary to protect human 
health and the environment" the post
closure escape of hazardous wastes, 
hazardous constituents, etc. 

The Agency also proposed to expand 
the language in§§ 264.lll(b) and 
265.111(b) to require that closure must 
control, minimize or eliininate, to the 
extent necessary, the post~closure 
escape of haz'ardous constituents 
instead of only hazardous waste 
constituents as the previous regulation 
required. One commenter opposed the 
proposal on the grounds that requiring 
owners and operators to addJess all 
Appendix VIII constituents rather than 
only hazardous waste constituents could 
have costly implications for closure and 
post· closure care. Moreover, the 
comn1enter argued that the Agency did 
not provide a. rationale for this change in 
the March 19, 1985 proposed rule. 

The. Agency believes it is necessary to 
include hazardous constituents in the 
closure performance standard to ensure 
that all contamination is adequately 
addressed at closure. Furthermore, this 
change is consistent with the HSWA. 
For example, RCRA Section 3004[u) 
requires corrective action for all 
releases of hazardous wastes or 
hazaI'dcus constituents from any solid 
waste management unit. Sin1ilarly, 
Section 3001(fJ requires the Agency in 
evaluating delisting petitions to. 
consider, among other things, 
constituents other than those for which 
the waste was listed as hazardous. As a 
result of these considerations, the 
Agency is adopting§§ 264.lll[b) and 
265.lll(b) as proposed. 

Finally, the Agency proposed to 
clarify the wording in§§ 264.lll(bj and 
265.lll(b) by replacing the phrase 
"contaminated rainfall" with 
''contaminated run·off." No comments 
were received and this change is being 
promulgated as proposed, In addition, 
the phrase "waste decomposition 
products" was changed to "hazardous 
waste deco~position produc_ts." Wastes 
which are not hazardous are not sribject 
to the closure performance standards. 

b. Requirement to furnish closure and 
post·closure plans to the Regional 
Administrator(§§ 264.112{a), 264.118{c), 
265.112{a), 285.118(b}). Sections 
264.llZ(a), 264.118(a), 265.112(aj, and 
265.118(a) previou~ly required the owner 
or operator of a TSDF to keep a.copy of 
the closure and post~closure plan and all 
revisions at the facility until closure is 
cornpleted arid certified. (In the case of 

perinitted facilities and interin1 status 
facilities with approved plans, the 
approved plans were to be kept on·site.) 
Post·closure plans were to be retained 
at the facility until the post·closure care 
period began. Petitioners in the AGGI 
litigation argued that a hazardous waste 
management facility may not be 
properly equipped to maintain files at 
the facility and safeguard closure and 
post-closure plans and that the plans 
could be kept more efficiently and safely 
at nearby offices of the owner or 
operator of the facility. The EPA, 
however, was concerned that the plans 
be available on·site to an inspector on 
the day of inspection. 

The Agency proposed to drop the 
requirement that the closure and post
closure plans be kept at the facility, but 
to require that they be furnished to the 
Regional Administrator upon request, 
including request by mail, and dw'ing 
site inspections, on the day of 
inspectlon. This was consh;tent with the 
terms of the AGGI settlement. 

Most of the conunenters focused on 
the applicability of the requirements to 
perrnitted facilities, arguing that if the 
Agency already has a copy of the plan 
on file, requiring it to be made available 
on the day of inspection is unnecessary. 
Another argued that plans should be 
kept at the facility during the closure 
period to make them readily available 
for an unannounced inspection at that 
time. 

The Agency agrees with those 
commenters who argued that for 
facilities with approved closure and 
post-closure plans on file, it is not_ 
necessary to make them available on 
the day of inspection. For interim status 
facilities, however, the plans may not 
have Peen reviewed and it is importrint 
that they be available on the day of 
inspection. Even in the case of 
unannounced inspections, it should be 
possible to deliver a copy of the plan to 
th.e facility within the same day. 
Therefore, the Agency is promulgating 
§ § 264,llZ(a) and 264.llB[c] to require 
that the plans be furnished only upon 
request, including request by mail; 
§§ 265.112(a) and 265.116(b) require that 
for interim status facilities with 
apptoved closure and post·closure 
plaf1:Si the plans must be furnished upq_n 
reql_\est, including request by mail. Fof 
facilities without approved plans. the 
plans must also be provided during site 
inspections. 

Under the requirements of § § 264.228 
. and 264.256, an owner or operator of a 
surface impoundment or waste pile not 
designed in accordance with the 
specified liner design standards must 
prepare a contingent closure and post· 
closure plan for closure as a landfill. To 

ensure that-such O\vners and operators 
recognize that these contingent plans 
are subject to the requirements of Part 
264 Subpart G, the final rule modifies 
the proposed rule slightly. The final rule 
clarifies that if a facility is required to 
have a contingent closure and postu, 
closure plan under § 264.228 or 
§ 264.258, these plans are also subject to 
the requirements of§§ 264.1.12 and 
264.118. 

In some cases, owners or operators of 
surface impoundments or waste piles 
not otherwise required to prepare 
contingent closure and post-closure 
plans may be required to Close their 
units or facilities as landfills. To clarify 
that these facilities also must have post
closure plans, the final rule specifies in 
§ § 264.llB(a) and 265.118[a) that an 
owner or operator must prepare a post~ 
closure plan VJithin 90 dayS of the date 

~that the owner or Operator or Regional 
Administrator determines that the 
facility must be closed as a landfill. 

c. Clarification of contents of closure 
plµn (§§ 264.112(b}, 265.112{b)). The 
Agency proposed a nun1ber of changes 
to § § 264.llZ(aj and 265.112[a) to make 
explicit the level of detail that must be 
included in the closure plan to elinrinate 
potential ambiguities in the closure plan 
requirements. First, the proposed rule 
clarified that the plan must address 
explicitly the activities to be conducted 
at all partial closures as well as final 
closure. 'fhe proposed rule also stated in 
§ § 264.112(b )(6) and 265.11Z(b)(6) that a 
schedule for closure activiti"es must be 
provided for closure of each unit as well 
as for final closure. In addition, the 
proposed rule also elaborated on the 
types of information that should be 
included in the plan. 

For example, the owner or operator 
must include in the plan not only an 
estimate of the maxin1um inventory over 
the life of the facility, but also a detailed 
description of the procedures that will 
be used to handle the hazardous wastes 
during partial and final closure (e.g., all 
propQsed methods for removing, 
transporting, treating, or disposing of 
hazardous wastes at partial and final 
closure). The plan must also address all 
ancillary activities necessary during the 
partial and final closure periods, such as 
ground-water monitoring, leachate · 
collection, and run·on and run-off 
control, as npplicable. 

The Agency received a number of 
Comments supporting increased level of 
detail in the plans. Most of these · 
comn1enters favored including even 
more specificity in the closure plan 
regulations (e.g., criteria for "how clean 
is clean"). A nu1nber of cammenters 
hoWever, also disagreed with the 
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Agency's proposed amendments, 
arguing that the level of detail proposed 
in unnecessary and burdensome, 
especially if the plan must be changed 
several times to reflect future changes in 
technology. One commenter expressed 
concern that the level of detail specified, 
combined with the pennit modification 
procedures required to make chnnges to 
the plan, could lock an. owner or 
operator into an outmoded closure plan. 

The Agency believes that it is 
necessary to require detailed closure 
and post-closure plans to ensure 
accurate cost estimates and adequate 
financial assurance. Implemeritation 
experience has· shown that poorly 
detailed plans have been accompanied 
by inadequate cost estimates. The 1plans 
should include sufficient detail to allow 
a third party to conduct closure or post
closure care in accordance \Vith the plan 
if the owner or operator fails to do so. 
Therefore, the Agency is promulgating 
the final rule as proposed. 

The Agency disagrees with those 
comrnenters who contend that requiring 
a greater level of detail will force 
owners or operators to revise their plans 
frequ,ently. The types of changes that 
would require a revision to the closure 
plan are likely to be the result of a 
change in facility design or routine 
operations (e.g., a change in the cover 
design, off-site vs; on-site management 
of wastes at closure, closure of a surface 
impoundment or waste pile as a 
landfill). These types of changes are 
unlikely to occur frequently. The Agency 
does not Lr1tend that the owner or 
operator should revise the plan for 
insignificant changes {e.g., a change in 
the particular off-site facility used to 
handle wastes at closure or the 
contractor used to install the final 
cover). The Agency also·does not intend 
this requirement to preclude an owner 
or operator from revising the pian as 
appropriate to incorporate technological 
innovations or to lock owners or 
operators into outmoded closure plans. 

A number of commenters requested 
that the Agency address "how clean ts 
clean" and include this standard as part 
of the closure requirements. The Agency 
is currently developing a policy on this 
broad issue outside the scope of this 
rule1naking. 

d. Description of removal or 
decontamination of facility structures 
and soils in closure plan(§§ 264.112(b) 
(4), 265.112{b}{4}}. Sections 264.112(a) (3) 
and 265.112(a) (3) previously required 
owners or operators to include a 
description ·of the steps needed to 
decontaminate facility equipment at 
closure. The proposed amendment 
expanded this provision to require that 
the closure plan also must include a 

description of steps necessary to 
decontaminate or remoVe contaminated 
facility structures, containment systems. 
and soils in a manner that satisfies the 
closur.g performance standard. The plan 
must include, but not be limited to, a 
description of the methods for 
decontaminating the facility, sampling 
and testing procedures, and criteria to 
be used for evaluating contamination 
levels. · 

Because responsible owners or 
operators will clean up dri'ps and spills 
associated with hazardous waste 
management activities as they occur 
(see, e.g., 40 CFR § 264.175), many of the 
activities described in the closure plan 
for ren1oving or decontaminating soils 
should be similar to those conducted 
during the operating life of the facility as 
part of routine operations. For some 
types of units (e.g., tanks or container' 
storage), soil testing may not be a 
routine operating activity and may not 
be conducted until closure. FOr these 
types of units it is especially important 
that the plan address how the owner or 
operator intends to determine the extent 
of soil contamination at closure. The 
Agency's intent is that the plan should 
address cleanup of the maximum extent 
of contamination {including 
contaminated soil) resulting from the 
facility's hazardous waste operations 
that the owner or operator- expects to be 
on-site anytime over the active life of 
the facility. 

\Vhile most commenters agreed \Vith 
the proposal to address· contaminated 
soils, some suggested clarifications. 
Some commenters were concerned 
about the ambiguity of the terms 
"contan1inated" and "containment 
systems." The language might be 
construed to require decontamination or 
removal of leachate collection systems 
and liners. It was suggested that the 
regulation identify the equipment and 
str~tctures subject to the 
decontamination requirement. Another 
commenter stated that the preamble to 
the proposed rule Implied th.at the plan 
must address soil conta1nination from 
production activities, which is outside 
the scope of RCRA. 

The Agency agrees that the plan must 
address soil contamination only from 
hazard99s \Vaste management 
opefations. The Agency also does not 
intend this rule to require that an owner 
or operator remove structures otherwise 
required by process-specific 
requirements to be maintained and used 
after closure. For example, if an owner 
or operator closes a surface 
impoundment as a landfill, the Agency 
does not intend that the owner or 
operator remove the containment 
system as part· of closure 

decontamination procedures. (Similarly, 
the overlying hazardous w8stes are not 
removed when a disposal faqility is 
closed.) The Agency believes that the 
language of the proposed ri.J.le can be 
interpreted reasonably and it is not 
necessary to IiSt in the regulation ·every 
piece of equipment and facility that· 
must be decontaminated at every type 
of facility. As a result, the Agency is 
promulgating the final rule as proposed. 

e. Requirements to estimate the 
expected year of closure 
{§§ 264.112{b)(7) and 265.112(b}{7)). 
Sections 264.112(a)(4) and 265.112(a)(4) 
previously required each owner or_ 
operator of a TSDF to include in its' 
written closure plan an estimate of the 
expected year of closure. Petitioners in 
the ACCilitigatiori argued that 
compliance with that provision was , 
unnecessarily burdensome for owners or 
operators of on-site TSDFs, such as 
storage and treatment facilities · 
associated 'with industrial processes. In 
the case of those facilities, the expected 
date of closure may not be determined 
by the hazardous waste management 
activities but by the primary industrial 
activity with which the facility is 
associated, the closure date of which, in 
many cases, may be difficult to predict. 

The Agency was concerned that in the 
case of owners or operators using trust 
funds to provide financial assurance, an 
estimate of the expected year of closure 
is necessary to enable both the owners 
or operators and EPA to determine 
whetl;ier appropriate payments have 
been made into the trust.fund. In 
addition, for interim status facilities 
without approved closure plans, an 
estimate of the year of closure is 
important to .allow the Agency the 
opportunity to conduct facility 
inspections near the end of the fcicility's 
life and ensure that closure will be 
performed in a rrianner that will protect 
human heal th and the environment. 
Therefore, the Agency proposed to 
amend the regulation to require only 
those owners or operators of permitted 
facilities who use trust funds to 
establish financial assuranee under 
§ 264.143 and whose facilities are 
expected to close prior to expiration of 
their initial permit to estimate the 
expected year of closure. For owners or 
operators of interim status facilities, 
those without approved closure plans or 
those who use trust funds to 
demonstrate financial assurance and 
whose remaining operating life is less 
than 20 years, would be required to 
estimate the year of clo.sure. 

Most commenters agreed with the 
Agency's proposed amendment to limit 
the reqUirement to owners or operators 
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using trust funds; son1e questioned 
retaining the requirement for all interhn 
slatus facilities without approved 
closure plans: '!'hose co1nmenters \.vho 
opposed the proposal argued that it is 
difficult to predict closure and a date 
should not be required. Consistent \vith 
the discussion in the March 19, 1985 
preamble, the Agency feels that a date 
of closure is in1perative for owners or 
operatcirs using trust funds and for 
facilities without approved plans and is 
promulgating the rule as proposed. 

f. Amendn1ents to closute and pOst
c/osure plans(§§ 264.112{c), 264.118(d}, 
265.112(c) and 265,118(d)). Sections 
264.112(b) and Z65.112(b) previously 
nllowed an owner or operator to an1end 
the closure plan al any ti!ne during the 
active life of the facility .if there was a 
change in operating plans or facilily 
design \Nhich affected the closure plan 
or if there was a change in the ·expected 
year of closure. The Agency proposed 
amendments to rnake this regulation 
consistent i;vith other proposed 
regulatory an1end1nerits. In addition, the 
proposed amendments established 
procedures and deadlines for requesting 
111odifications to closure and post
closure plans. 

The definition of active life now 
includes the closure period. Therefore, 
the language of the'previous regulation 
~would have allowed an owner or 
operator to request rµodifications to the 
closure plans during the operating life of 
the facility through the closure period. 
To n1inirnize threats to humon health 
and the environment, the Agency 
considers it important to avoid undue 
delays in the con1pletion of closure once 
activities have begun. Therefore, the 
Agency proposed§§ 261.112(c) and 
265.112(c} allowing an ovvner or operator 
to modify the closure plans only prior to 
the notification of partial or final 
closure, or during closure only if 
unexpected events occur during the· 
closure period that affect the closure 
plan (e.g., adverse -..veather conditions, 
fire, or n1ore extensive soil 
contamination than anticipated resulting 
in the need lo close the unit as a 
disposal unit rather than as a storage 
unit). Consistent \vilh the proposed 
amendment to § § 264,112(b )(7) and 
265.112(b)(7), the Agency also proposed 
that the closure and post~closnre plans 
rnust be amended if there is a change in 
the expected year of closure only for 
those facilities required to include an 
expected year of closure in the plan. 

One con1menter argued that allowing 
owners or operators to r~vise their 
closure plans during closure only to 
account for "unexpected eveµts" is too 
restrictive and would precl11.de the 

ov.•ner or operator from changing the 
plan to reflect optinnlm closure n1etho<ls 
identified after notificalion of closure. 
While the Agency wishes to provide 
flexibility to owners or operators in 
devclopirig closure plans and· 
in1plementing closure, it does not want 
to prolong the closure period · 
unnecessarily once the unit has. ceased 
operating and is prepared to close. 
Therefore, the Agency believes that 
changes in the plan that the owner_ or 
operator could reasonably have 
anticipated should be n1ake prior to the 
beginning of closure. For exaxnple, 
owners or operators should have 
sufficient time prioi·_Jo the notification of 
closure to revise the closure plan to , 
reflect optimurn closure 1nethods. 
Therefore, the Agency believes that 
changes made during the closure period 
should be limited only to those events 
that the owner or operator reasonably 
could not_have expected. 

Another commenter was conCerned 
that allowing the plan to be modified 
during closure only if unexpected events 
occur during the closure period could 
preclude owners or.operators of surface 
impoundments or waste piles required 
to close as landfills but not otheri;vise 
required to have contingent closure 
plans. from amending their plans. The 
A.gency does not agree- vvHh this 
interpretation. The Agency believes that 
if the owner or operator or Regional 
Administrator determines prior to 
closure that the unit or facility must be 
closed as a landfill, this determination 
would qualify as a change in facility 
operation or design. Therefore, the 
owner or operator rnust an1cnd the 
closure plan as required by 
§§ 264,112(c)(2)(i) and 265.11.2(c)(l)(i) to 
reflect the fact that tqe facility is no1v a 
disposal facility. If the d1~termination 
was not foreseen prior to_ the tin1e of 
partial or flnal closure, this 
determination could be considered an 
"unexpected" event requiring a 
modification to the closure plart as 
specified in§§ 264.112(c)(2)(iii) and 
265.'112( c )(1 )(iii), 

To clarify this requirement and avoid 
potential ambiguities, the final rule 

, specifies in§§ 264.112(c)(3), 
264.11B(d)(3), 265,112(c)(2), and 
265:11B(d)(2) that an owner or operator 
of a· surface in1poundment or waste pile 
not othervvise required to prepare a 
contingent closure or post-closure plan, 
must revise the closure plan and prepare 
a post~closure plan folloT.ving a 
determination that the unit or facility 
must be closed as a landfill. 

Another con1menter stated that 
modifications to the closure plan during 
the closure period should be required 

only if the unexpected event advHrsely 
Hffects human health and the 
environ1nent. The Agency disagrees on 
the grounds that the purpose of the 
closure plan is to describe the activities 
that will be conducted at closure in the 
event that a lhird party is required to 
conduct closure and· to serve -as a basis 
for~cost esHn1ates for financial 
responsibility. fn addition, because the 
purpose of the closure certification is to 
ensure that closure has been performed 
in accordance with the approved closure 
plan, the plan should be modified to 
reflect the activities that are performed. 

Iii light of the above considerations, 
the Agency is promu_lgating today's final 
rule as proposed to require that plans be 
modified prior to the notification of 
closure or approval of the plans, 
whichever is later, or during closure if 
unexpected events occur during the 
closure period that affect the plans. 

The Agency als'o proposed a nun1ber 
of procedural changes to the Parts ZB4 
and 265 regulations for modifying 
closure and post·clOsure plans. First, the 
proposed§§ 264.112(c) and 264.llB(e) 
clarified that an owner or operator of a 
permitted facility must use the pern1it 
modification procedures specified in 
PaJ'ts 124 and 270 to a1nend the closure 
or post-closure plans. Second, proposed 
§§ 265.112(c) and 265.llB(g) required 
OV\.'ners or operators of interim status 
facilities -..vith approved plans to sub1nil 
a request to the Regional Administ~utor 
to an1end the plan. The proposed rule 
gave the Regional Administrator the 
discretion to provide the owner or 
.operator and the public, through a 
nei;vspaper hotice, the opportunity to 
subn1it written co1nrnents and/or to hold 
a public hearing on the a1nendn1ent to 
the plan. 

Many cornmenters i;-vere concerned 
with the procedural requirements 
proposed for modifying the plans. 
Several argued that the Part 270 pennit 
modification requirements are too 
cumbersome for minor changes in the 
plan. Another was concerned that 
modificHtions to interim status plans 
should be subject to public participation 
and should not be left to the Regional 
Ad1ninistrator's discretion. 

The Agency agrees with many of the 
comn1enters that the minor n1odification 
procedures in Part 270 are too Hinited in 
scope. As part of a forthco1ning 
ruleinaking on permit modifications, the 
Agency will expand the provisions of 
§270.42 fo identify the types of plan 
amendn1ents thfit would be considcrCd 
minor rnodifications. 

The ASP-ncy also believes that the 
nlodificntion procedures for interim 
slr'itus faciliti.es with approved closure 
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and post-closure plaris should be c 

consistent ivith those for permitted 
facilities. Therefore, the final rule 
specifies in§§ 265.112(c)(3) and 
Zfl5.110(d)(3) that the crileriuof 
§ § 270.41 and 270.42 must be used to 
determine if a change to the cipproved 
closure plan is a "major" or "minor" 
change. Major changes to the plans are 
subject to the public participation 
procedures of§§ Z65.112(d)(4) and 
265.llB(f); minor changes lo the plans 
are not subject to public pnrticipation, 
which is consistent with the procedures 
of§ 270.42. 

Another commenter suggested that the 
Agency establish deadlines Jar acting 
upon_ written requests to modify closure 
and post-closure plans, after \vhich time, 
if no action had been taken, the 
modification would be automatically 
approved (the commenter suggested 60 
days from the day of request). The 
Agency agrees that it should act , 
expeditiously in approving or 
disapproving amendments to the plan. 
1-Io\vever, the Agency cannot agree that 
the amendment should be considered 
autoinatical1y approved if the Regional 
Adn1inistrator fails to make a 
deter1nination within the allotted tiine 
frame. As a result, § § 264.112(c), · 
265.llZ(c), 264.UB(d), 265.llB(d) and 
265.118(g) have been revised to adopt 
deadlines for reviewing requests for 
modifications but do not provide for 
autoinatic appro.val of modifications 
when the Regional Administrator fails to 
meet a dvadline, For permitted facilities, 
the Regional Administrator n1ust comply 
with the procedures established in Parts 
124 and 270; for interim status facilities, 
the deadlines of§§ 265.112(d)(4) and 
265.118(1) will apply. · 

The proposed arnendrnents to the 
Parts 264 and 265 regulations also 
Epecified deadlines for requesting 
closure and post-closure plan 
n1odifications, to_ ensure that all requests 
are made in a timely fashion and that 
the level of financial assurance is 

·adjusted, as necessary, to reflect any 
approved changes. The proposed rule 
stated that an Owner or operator of a 
permitted facility or an interim status 
facility with an approved closure or 
post-closure plan must submit a written 
request.to the Regional Administrator 
for approval of a closure or post-closure 
plan modification within 60 days prior to 
the change in facility design or 
operation that resulted in a change in 
the plan, or within 60 days after an 
unexpected eve'nt has occurred that 
requires a change to the plans. If an 
unexpected event occurs during partial 
or final closure that will affect the 
ciosure plan, a request to modify the 

closure plan must be n1ade within 30 
days, As discussed above, requirements 
applicable to a1nending plans also apply 
to owners or operatOrs of surf nee 
ilnpoundments or waste piles not 
otherwise required to prepare r,ontingent 
pluns. Consistent \Vith these 
r'1quirements, §§ 264.112(c)(3) and 
265.112(c](3) now specify that an owner 
or operator of a surf act~ in1poundment or 
waste pile not otherwise required tu 
prepare contingent plans must submit a 
revised closure plan to the Regional 
Administrator for approval no later' than 
60 days after the determination is made 
that the unit Dr facility must be closed as 
a landfill. If the deterrr1ination is 'made 
during partial or final closure, the 
revised plan must be submitted no later 
than 30 days after the determination is 
made. For interim status facilities 
without cipproved closure plans, owners 
or operators must prepare a revised 
closure plan and maintain it at the 
facility ·and submit it to the Regioni:il 
Administrator upon request. 

Owners or operators of surfacr. 
impoundments or waste piles not 
otherwise required to prepare contingent 
post-closure plans must submit then1 to 
the Regional Administrator for approval 
no later than 90 days after the 
detern1ination that the unit or facility 
must be closed as a landfill. Ovvners or 
operators of interim sta'tus facilities 
without approved plans are not required 
to submit the plan. 

The final rule also modifies slightly 
the language in the proposed rule to 
make explicit that under§ 264.112(c)(3) 
and 264.118(d), the owner or operator 
must submit a copy of the revised plan 
with the written reque.st for a permit 
application. Similarly, for interim status 
facHities with approved plans, the 
revised plan must be submitted to the 
Regional Administrat_or for approval. 

In analyzing the procedures for 
modifying the closure and post-closure 
plans, the Agency also considered 
whether the Regional Administrator 
should be-given the authority to .amend 
the closure or post-closure plan, 
especially in circumstances where 
unexpected events require plan 
modifications. The Agency believes that 
the Regional Administrator should be 
granted·the authority to request 
modificatioris of the plans. 
Modifications that are considered 
"major" under the criteria of§§ 270.41 
and 270.42 are subject to Parts 124 and 
270 requirements for permitted facilities 
and to the provisions of§§ 265.112 and 
265.118 for interim status facilities. 

Consistent with deadlines in 
§ § 264.112( c)(3), 264.118( d)(3), 
265.112(c)(3) and Z65.11B(d)(3), an owner 

or operator must submit the n1odified 
plan no later than BO dilys after the 
Regional Administrator's request ·or 3D 
dHys if the request is made during 
partial or final closure. These provisions 
are inCluded in today's final rule in 
§~ 264.112(c)(4), 264.11t!(d)(4), 
26f>.112(c)(<l), and 265.11B(d)(4), 

g. Notification of partJ'al clo,~lll't! ond 
fjnal closure(§§ 264.112(d}, 265.112(d}}. 
Sections 264.112(c) and 265.112(c) 
formerly required owners· or operi;:ilors 
of TSDFs.lo notify the Regional 
Administrator at least 180 days prior to 
the date they expected to begin closure. 
The following changes w.ere proposed: 
(1} clarification that the notification 
requirements apply to partial closures of 
hazardous waste disposal units and 
final closure of all TSDFs; (2) 
modification of some deadlines for 
notifying the Regional Admini~lrator of 
partial and final closures, and (3) 
definition of the "expected 'date of 
closure." 

'fhe AGGI petitioners were con·cerned 
that subjecting partial closures of non
land disposal facilities to notification 
require1nents would disrupt routine 

. business operations. The Agency wishes 
to encourage partial closures and at the 
sa:me time ensure that µ·artial closures 
are conducted in accordance 1.Vith an 
approved plan. The Agency believes 
that for permitted facilitieRand interim 
status facilities with approved closure 
plans, it should_ be possible at the time 
of final closure to evaluate whether 
previous closures of non-disposal units 
hav.e been in HCcord"ance with the 
approved plan. In the case of interim 
status facilities that do not have 
approved closure plans,_ the owner or 
operator will still be responsible for 
ensuring that all partial closure 
activities of inr;inerators, tanks, and 
contui,ner storage areas are consistent 
\vith the closure performance standard 
of§ 265.111 and any process-specific 
closure standards. 

Moreover, all previous partial closure 
activities will be subject to review when 
the plans arc subsequently approved. 
For example, if at the time of final 
-closure the Agency determines that 
additional soil decontamination is 
required at units that were previotlsly 
partially closed, the owner or operatOr 
will be responsible for completing this 
activity. In light of these requirements, 
the Agency proposed ta limit the 
notification requirement to partial 
closures of hazardous waste disposal 
units and final closure of non-disposal 
units. This provision is consistent vvith 
the provisions of§ 265.112(e) discussed 
below: No co1nments were submitted on 
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this proposal and the Agency is 
promulgating the final ru1e as proposed. 

The proposed rule also amended the 
deadlines for notification of partial 
closure for disposal units and final 
closure, in response to the concerns of 
petitioners in the AGGI litigation. ·The 
petitioners argued that the 100-day 
notice period is unreasonable for many 
types of facilities and unnecessary for 
the Agency's purposes (i.e .. adequate 
time to schedule facility inspections), 
The Agency agreed that for faCilities 
with approved closure plans 180 days 
prior notice of closure may be. 
unnecessary. The Agency therefore 
proposed§ 264.112[d)(1), which'would 
require the owner or operator to notify 
the Regional Ad1,11inistrator at least oo· 
days prior to the date he expects to 
begin closure of a landfill, land 
treatment, surface impoundment, or 
waste pile unit, or final closure of a 
facility with these types of units. An 
owner or operator muSt notify the 
Regional .l\dministrator at least 45 days 
prior to the date he expects to begin 
final closure of a facility with only an 
incinerator, container storage, or tank 
units remaining to be closed. 

For interim status facilities without 
approved closure plans, the Agency 
proposed a 180·day notification 
requiren1ent for partial closure of a 
landfill, land treatment facility, surface 
impoundment, or waste pile unit, or final 
closure of a facility with such units to 
'allow sufficient time to review the plans. 
.For interim status land disposal 
faciliHes with 'approved closure plans 
(i.e., those that received approval of the 
entire plan prior to a previous partial 

, closure), the Agency proposed to_reduce 
the nritification pei'iod to 60 days to be 
consistent with the deadlines applicable 
to permitted facilities .. 

The Agency also proposed, consistent 
with the interim status deadlines in the 
AGGI settlement agreement, that_ an 
owner or operator of an interim status 
facility without an approved closure 
plan provide at least 45 days notice 
prior to the date he expects to begin 
final closure of a facility with only 
tanks, incinerators, or container storage 
areas ren1aining to be closed. 

Several commenters objected to the 
change~ in deadlines, arguing that the 
same deadlines should apply to all 
TSDFs. Some argued that a 45-day 
notice p"eriod for tanks, container 
storage areas, and incinerators does not 
allow sufficient time for public 
participation, while others contended 
that 45 or 90 days is adequate notice for 
all types of facilities. 

The Agency considered these 
comments and is promulgating the 
deadlines as proposed. The Agency 

believes that review of the plans for 
interin1 status land disposal units 
without approved plans is likely to be 
complex and a 1BO·day notification 
requirement is appropriate. Although the 
Agency recognizes that it may not 
always be possible to con1plete the 
review process for interim status 
facilities that include only tanks, 
container storage, and irlcinerators 
within 45 days, the provisions of 
§ 265.112[e) allow the owner or operator 
to remove all hazardous wastes and 
decontaminate the equipment prior to 
the completion of the approval process. 
However, the owner or operator will not 
be discharged from all obligations or be 
released from financial responsibility 
until the closure plan has been approved 
and a certification of_ compliance with 
the approved plan has been submitted. 

The third proposed change clarified 
the definition of the "expected date of 
closure." The previous regulation stated 
in a comment to § § 264.112[c) and 
265.112[c) that the expected date of 
closure should be interpreted as within 
30 days of receipt of the "final volume of 
wastes." The Agency proposed to 
require explicitly in § § 264.112[ d)[2) and 
265.112[d)[2) that an own~r or operator , 
notify the Regional Administrator within 
30 days after the date on which a 
hazardous waste management unit 
received the known final volume of 
hazardous waste, or, if it is likely that 
the unit will receive additional 
hazardous wastes, within one year of 
receipt of the most recent vplume of 
hazardous waste. To provide flexibility 
to long·tenn storage operations, the 
Agency also proposed to allow an 
owner or operator of a tank or container 
storage facility the opportunity to 
request an extension to the one-year 
limit if he can demonstrate that he haS 
the capacity to receive additional 
hazardous wastes and is taking.all Step·s 
necess8ry to protect hun1an health and 
the environment in the interim, including 
compliance with all applicable permit 
conditions or interim status ' 
requirements. 
~ Several comments were subn1itted on 

the proposed requirement; Although an 
extension to the one-year deadline was 
proposed for tank and container storage 
facilities, some comm'enters felt the 
r~qllirement still imposed unnecessary 
burdens on other types of facilities that 
infrequently handled hazardous wastes 
(e.g., a storage facility used for 
hazardous wastes generated as a result 
of a spill or for off-specification 
commercial products). Commenters also 
questiohed the need for owners or 
operators of facilities otherwise in 
compliance with all applicable 
regulations to close if hazardous wastes 

have not.been accepted within a year. 
One con1n1enter suggested that tank and 
container storage units be exempt fron1 
the requiren1ents rather than be required 
to request extensions to the deadlines. 
Another co1nmenter was Concerned that 
the variance provisions may discourage 
resource recovery by requiring owners 
or operators to close their facilities if 
additional capacity is not available at 
their facility and technologies are not 
available within the allotted deadlines. 

The Agency agrees that if hazardous 
waste management units have the 
capacity to receive additional hazardous 
wastes and are otherwise in compliance 
with all operating requirements they 
should not necessarily be required to 
close if hazardous wastes have not been 
received within a year. 

If the Agency is concerned th<il a 
particular unit or facility m'ay pose a 
threat to human health and the 
environment, if it remains open, a 
number of other authorities exist to 
allow the Agency to force a facility to 
close. For example, !he Agency may call 
in the Part B of a facility in interim 
status, and require that the facility close 
if it does not satisfy permitting criteria. · 
Moreover, a number of land disposal 
facilities inay be required to close in 
response, to HSWA provisions. In 
addition, because the owner or operator 
is required to maintain financial 
assurance for closure until final closure 
has been certified, funds will be 
available if the owner or operator fails 
to cover the costs when he does close 
the facility. In light of these 
considerations, the final rule extends the 
variance provisions to all hazardous 
waste management units. 

The Agency does not believe, 
however, that facilities should be 
exe1npt from the deadline requirements. 
To ensure that the owner or operator 
does not use the variance prbvision as a 
way to prolong unnecessarily the 
commencement of closure, _the Agency is 
allo\ving the variance only if the facility 
has additional capacity available and 
the owner or operator demonstrates 
compliance with all applicable 
r_egulations. In the case of a storage 
facility filled to capacity but intending to 
employ resource recovery that is not yet 
on-line, the Agency would extend the 
one·year variance on the closure 
deadlines if the owner or operator could 
demonstrate that on-site resource 
recovery capacity would. be available to 
handle these hazardous wastes. If the 
wastes were intended to be sent to an 
off:site facility that waa not yet in 
operation, unless the owner or operator 
could demonstrate that the off.site 
services would be available within a 
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year, he would be required to usP. 
alternate technologies to handle the 
hazardous wastes to avoid prolonging 
the closure period unnecessarily. 

h. Removal of hazardous wastes and 
decontamination or dismantling of 
equipment(§§ 264.112(e] and 265.112(e}). 
Sections 264.;1.12 and 285.112 previously 
did not address whether activities such 
as remo'O"ing hazardous waste and 
decontaminating or dismantling 
equipment could be undertaken prior to 
closure. The proposed amendment 
clarified this issue. 

Petitioners in the AGGI litigation 
argued that requiring 180-day 
notification and, in the case of interim 
status facilities, requiring the completion 
of all closure plan approval procedures 
before any hazardous wastes can be 
rernoved or facility equipment can be 
dismantled, unreasonably interferes 
with routine business operations. In 
addition, the petitioners argued that 
postponing the r.ernoval of wastes for 
180 days or until the approval of the 
closure plan, whichever is later, might 
be environmentally unsound. 

Consistent with these two concerns, 
EPA proposed new subsections 
§ § 264.112( e) and 265.112( e) providing 
that nothing in § § 264.112 qr 265.11?.. 
shall preclude the ovvner or operator 
from removing hazardous wastes arid 
decontaminating or dismantling 
equipment in accordance with the 
approved closure plan at any time 
before or after notification of partial or 
final closure. Because the approved 
closure plan is part of the per1nit 
conditions, all such activities at 
permitted facilities, regardless of when 
they are undertaken, must be in 
accordance with the approved closure 
plan. In the case of interim status 
facilities, the activities must be in 
accordance with the subsequently 
approved closure plan. 

The Agency received several 
comments in response to this Section. 
Many petitioners objected to the · 
requirement thal the_ removal of 
hazardous wastes and dismantling of 
equipment at interim status facilities be . 
in accordance with the approved closure 
plan, arguing that it was contrary to the 
intent of the AGGI settlement 
agreement. They contended that this 
requirement either forced an owner or 
operator of an interim status facility to 
submit the plan for approval prior to 
these activities, or subjected him to post 
hoc judgments if the subsequently 
approved plan differed from the 
activities previously undertaken. Other 
commenters opposed allowing owners 
or operators of interitn status facilities 
to ren1ove hazardous wastes or· 
dismantle equipment withoi1t prior 

approval on the grounds that the 
provision could be subject to· abuse, 
resulting in potential environmental 
threats. Others suggested that, at a 
minimum, the Agency should be notified 
of such actions so that an inspection can 
be scheduled. 

The Agency does not agree that 
requiring the ren1oval of hazardous 
wastes or decontamination of equipment 
to be in accordance with the approved 
closure plan is inconsistent with the 
provisions of the settlement agreen1ent. 
The Agency agreed with the petitioners 
in the ACCJlitigation that, under the 
previous rules challenged by the 
petitioners, the owner or operator is not 
precluded from removing wastes and 
decontaminating and/or dismantling 
equipment at any time without providing 
notice to EPA and, for interim status 
facilities, prior to submission of a 
closure plan. I\!Ioreover, the Agency 
agreed with petitioners that it is 
environmentally sound to rem~ve 
hazardous wastes as quickly as p_ossible 
to minimize threats. As a result, the 
Agepcy agreed to make this pOint 
explicit in the regulations and proposed 
§§ 264.112(e) and 265.112[e). 

The Agency, however, never intended 
nor agreed that the Agency should be 
precluded from ensuring that such 
activities meet the closure standards. 
The-Agency believes that any such 
activities, like any other hazardous 
waste management activities, must be in 
accordance with the regulatory 
requirements established under RCRA. 
The Agency does not believe that this 
requirement.w-ill result in an undue 
burden on owners or operators, even for 
interin1 status facilities without 
approved closure plans. As long as the 
removal of hazardous wastes and the 
dismantling or decontamination of 
equipment conducted prior to the 
submission of the closure pla:n are 
consistent with the closure require1ncnts 
set forth in the Part 265 regulations, 
these activities would be approved in 
the subsequent closure plan and would 
not render unacceptable activities 
previously undertaken. Activities would 
only be rendered unacceptable if they 
are inconsistent with the closure 
regula tiOns. 

Moreover, the Agency believes that 
the types of activities that vvould be 
included in removing hazardous vvastes 
or dismantling or decontaminating 
equipment can easily be handled in an 
environmentally responsible 1nanner 
that does not give rise to the need for 
any second-guessing by a regulatory 
agency. In the infrequent situations 
where the adequncy of such an activity 
n1ay be open to serious question, prior 
Agency review is appropriate and the 

facility is encouraged to subn1it its 
closure plan for approval prior to the 
con11nencement of the activity to ensure 
that the activity· satisfies the closure 
performance standard. In any event, the 
choice is left to the owner ot operator 
whether to seek approval prior to 
conducting the activity or to proceed 
without Agency review and approval. 

The Agency does not agree with those 
con1menters \Vho criticized the provision 
ori the grounds that it 1nay allow owners 
or operators undue discretion in 
conducting closure activities prior to 
notification. The language in 
§§ 264.llZ[e) and 265.llZ(e] explicitly 
lilnits the types of activities that can be 
undertaken prior to notification of the 
removal of hazardous wastes and 
decoiitamination/dismantling of 
equipment. It thus precludes the 
possibility that an owner or operator 
could conduct other types of activities 
that must be subjeGt to EPA notice (e.g., 
cover installation). 

The Agency considered whether to 
require explicitly in § § 264.112( e) and 
265.l12(e) that documentation be 
prepared to support activities conducted 
prior to notification. The Agency 
decided that such a requirement is not 
necessary for a number of reasons. First, 
for hazardous wastes sent off-site, the 
owner or opera tor is required under 
§ 262.40 to maintain copies of the 
manifests accompanying the shipments. 
Second, for wastes handled on-site, 
infOrmatiorl on how it was managed 
must be included in the operating record 
as specified in§§ 264.73 and 265.73. 
Finally, because an independent 
registered professional engineer must 
certify that the entire facility has been 
closed in accordance with the approved 
closure plan, the owner or opera tor will 
need to provide the engineer with · 
appropriate documentation 
demonstrating that a 11 previous 
activities have been performed in 
accordance with the approved closure 
plan. Therefore, this section is 
promulgated as proposed. 

i. Tlme allowed for closure(§§ 264.113 
and 265.113). Sections 264.113[a) and 
265.113{a) previously required the owner 
or operator to treat, remove from the 
site, or dispose of all hazardous wastes 
in accordance with the approved closure 
plan within 90 days after receiving the 
final volume of hazardous wastes. The 
Regional 'Administrator was authorized 
to extend the deadline if the owner or 
operator demonstrated, an1ong other 
things, that there was a reasonable 
likelihood that a person other than the 
owner or operator would recoinmence 
operation of the facility, and the owner 
or operator had taken and would 
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continue to take all steps necessary to 
prevent threats to human health and the 
environment. Sections 264.113[b) and 
265.113(b) required the owner or 
operator to complete closure acUvities 
within 180 days after receiving the final 
volume of wastes unless the Regional 
Administrator granted a longer period. 

Petitioners in the ACCI litigation 
argued that the deadlines imposed by 
§§ 264.113 and 265.113 might preclude 
the original owner or operator fron1 
temporarily suSpending operations as. a 
result of fluctuations in the market or 
econon1ic conditions. The Agency 
agreed with these concerns.and 
proposed to amend 
§§ 264.113(a)(1)(ii)[B), 
265.113( a](l )(ii )[B), 264.'!13[b )(1 )(ii)[B), 
and 265.113[b)[1)[ii)(B) to allow an 
owner or operator two one· year 
extensions to the deadlines for removing 
hazardous wastes and· completing 
closure. These extensions n1ay be 
granted if the owner or operator can 
demonstrate that the partial or final 
closure will take longer than 90 days [for 
removal of hazardous wai;;tes) or 180_ 
days (to complete closure) or: (1) the 
facility has the capacity to receive 
additional hazardous wastes; (2) there is 
a reasonable likelihood that the owner 
or operator or another person Vt1ill 
recommence operation of the facilityi {3) 
closure would be incompatible with 
continued operaHon of the facility: and 
(4) the necessary s'teps have been and 
will be taken to ensure protection of 
human health and the environment, 

, including compliance with all applicable 
permit conditions or interim status 
requirements. 

The proposed rule specified that . 
requests for extensions must be made at 
least 30 days prior to the expiration of 
the 90-day period established in , 
§§ 264.113(a) and 265.113(a) and the 180· 
day period established in§§ 264.113(b) 
and 265.113[b), or within 90 days of the 
effective date of the regulation, 
whichever is later. In addition, for 
interim status facilities the proposed 
rule stated that extensions must be 
granted in accordance with the 
procedures of§ 265.112[d). 

One·_commenter correctly noted that 
the proposed rule was inconsistent with 
the terms of the ACCI settlement. First, 
in§ 265.113(a), the proposal 
inadvertently omitted the language in 
the agree1nent which specified that the 
90-day period would be triggered by the 
approval of the closure plan, if that is 
later than the final_receipt.of hazardous 
wastes. Second, the 18o:day period for 
completing closure was inadvertently 
shortened to 90 days in §265.113(b). 
Third, requiring owners or operators to 

follow the elaborate procedures in 
§ 265.112[d) to extend the time for 
completion of interim status closure 
activities would be burdensome and 
contrary to the parties' intent. Fourth, 
the settlement did not specify the 
n1aximum length of the tin1e extension; 
the proposed rule included a .maxin1um 
tin1e period of 21/2 years for the 
completion of closure. (A nun1ber of 
commenters also contended that, to 
avoid imposing unnecessary burdens on 
owners or operators, no deadlines 
should be specified.) 

The Agency is making a number of 
changes from the proposal that will 
result in a final rule that is consistent 
with the ACCI settlement language. 
First, the final rule includes the language 
inadvertently omitted from the proposed 

·rule. The specified 90-day period in 
§ 265.113(a) will begin only after the 
approval of the closure plan, if that is 
later than the final receipt of hazardous 
waste. This will ensure that a 
reasonable compliance peiiod is 
provided after the closure requirements. 
are fixed in an approved plan. Second, 
§ Z65.113[b] retains the previous period 
of 180 days to complete closure. 

The Agency also agrees with some 
commenter·s that including the phrase 
"using the procedures of§ 265.112[d)" in 
§ 265.113 [a) and [b) would have 
required overly elaborate procedures for 
what is essentially a n1inor change to 
the closure activities. Under the 
provisions of § 270.42, an extension to 
the closure period is considered a n1inor 
modification for permitted facilities. 
EPA believes the {equirementa for 
interim· status facilities should be 
consistent with the Part 264 standards. 
As a result, an extension of the closure 
period for interim status facilities is not 
subject to the detailed procedures of 
§ 265.112(d). 

The Agency also agrees that limiting 
the length of the closure period to a 
maximum of 21/2 years may be 
inconsistent_ with the settlement 
provisions. Moreover, if the unit or 
facility baa additional capacity to 
receive additional hazardous wastes 
and the owner or operator is in 
compliance with all applicable operating 
requirements, an owner or operator 
shoi.ild not be restricted to the 21/2 years 
for completing closure. Consistent with 
the discussion above for allowing 
variances to the expected date af 
closure for all types of hazardous waste 
management units, the Agency has a 
number of authorities already available 
to ensure that a unit or facility does not 
pose a threat to human health and the 
environment. Therefore, the final rule 
states that the Regional Administrator 

may approve an extension to the 90~ or 
180-day periods subject to the 
conditions of§§ 264.113 and 265.113. 

The Agency received a number of 
other comrnents applicable to schedules 
for closing the facility. One commenter 
noted that a request to extend the 
closure period should be an optio~ in the· 
pern1it application. 1'his option, 
however, is already available to the. 
owner or operator under § 270.32. 

Another commenter expressed 
concern that the requiren1ent to request 
an extension to the closure period 
within 90 days of the effective date of 
the final rule would not provide 
adequate tin1e to make the required 
demonstration. In general, the Agency 
believes that owners and operators 
should be able to anticipate the 
likelihood that an extension will be 
necessary. Moreover, the effective date 
of today's promulgation is six months 
from today which should provide morn 
than adequate notice to owners or 
operators. Because the effective date is 
six months after promulgation, the final 
rule drops the provision allowing the 
owner or operator to request an -
extension within 90 days of the effective 
date of the regulation if that is later than 
the deadlines for removing all 
hazardous wastes upon completing 
closure. 

In the March 19, 1985 proposed rule, 
the Agency also proposed to require that 
closure be completed within 180 days 
after the final receipt of hazal'dous 
wastes rather than after the final receipt 
of wastes. The change makes 
§ § 264.113[b) and 265.113[b) consistent 
with § § 264.113(a] and 265.113[a]. 
Paragraph (a) requires that owners or 

. operators treat, remove from the site, or 
dispose of onRsite, all hazardous wastes 
in accordance with the approved closure 
plan within 90 days after receiving the 
final volume of hazardous wastes. 
Paragraph [b] requires that the owner or 
operator complete those ·activities 
within 180 days of receiving the final 
volume of wastes. The Agency w·as 
concerned that owners or operators 
might misinterpret paragraph [b] and 
delay compliance with the closure 
performance standards by ceasing to 
handle. hazardous wastes but continuing 
to manage nonRhazardous wastes. The 
change to§§ 264.113(b) and 265.113[b) is 

. also consistent with the language in 
§ § 264.112[d)(2) and 265.112[d)(2). These 

·latter sections explain that the date, 
when the owner-or operator expects to· 
begin closure, is no later than 30 days 
alter the date on which a hazardous 
waste management unit receives the 
final volume of hazardous wastes (or 
under certain circumstances, one year 
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after receipt of the most recent volume 
of hazardous wastes). It is only logical 
that if the expected date to begin closure 
is after the receipt of the final volume of 
hazardous wastes, the date to complete 
closure \vould also be after the final 
receipt of hazardous waste, 

One commenter challenged this 
proposed change, contending that this is 
inco.nsistent with the Congressional 
intent evidenced in the HSWA 
legislative history regarding closure Of 
surface impoundments. The Agency 
disagrees with the commenter's reading 
of HSWA and its legislative history. 
HSWA contains no provisions 
addressing the question of whether 
disposal surface hnpoundments that 
cease to accept hazardous waste should 
be required to close or allowed to stay 
open to receive non-hazardous waste. 
HSWA merely addresses retrofitting 
requirements for surface impoundments 
by adding Section 3005(j) of RCRA, 
which requires interim status surface 
impoundments that receive, store or 
treat hazardous waste after November 1, 
1988 to retrofit to install double liners 
and leachate collection systems. The 
legislative history contains a brief 
discussion that indicates that this 
provision does not require the closure of 
an impoundrnent that ceases to receive 
hazardous waste but continues to 
receive non-hazardous wastes, and that 
requiring such closure would not be 
proper if the management of the 
irnpoundment is protective of human 
health and the environment. 

The legislative history of Section 
3005(j) of RCRA merely evidences the 
fact that Section 3005(j) itself does not 
mandate closure of interim Status 
surface impoundments that cease to 
receive hazardous waste. It leaves 
unimpaired EPA's pre-existing authority 
to establish by regulation appropriate 
closure requirements for interim status 
surface impoundments as necessary to 
protect human health and the 
environment. EPA'.s analysis, set forth 
below, concludes that the expeditious 
closure of hazardous waste disposal 
surface impoundments after they are no 
longer receiving hazardous waste for 
disposal would significantly improve 
protection of human health and the 
environment. Requiring such closure is 
thus consistent with Section 3005(j) of 
RCRA and its legislative history. 

The hazardous waste regulations 
incorporate a two~part ''Prevention and 
care" system wQose overall goal is to 
minimize the formation and migration of 
leachate to the adjacent subsurface soil, 
ground water, or surface water. The 
regulatory goal of minimizing the 
formation and migration of leachate is 

achieved through the design and 
operBting standards that require (1) the 
use of a liner that is designed and 
installed to prevent any migration of 
waste out of the unit to the adjacent 
subsurface soil or ground water or 
surface \.Vater throughout the active life 
of the unit; (2) the installation of 
leachate collection and removal systems 
and run~on controls for waste piles and 
landfills, and the re1noval or 
solidification of hazardous wastes and 
hazardous waste residues at closure for 
surface impoundments; and (3) the. 
placement of a final cover [cap) placed 
on top to minimize the percolation of 
liquids into the unit. EPA is relying 
principally On the final cover (cap) 
rather than the bottom liner to provide 
post-closure protection of ground water. 

While the fegulations contain· 
provisions for waivers from the liner 
and leachate collection and removal 
requirements, no such waivers were 
allowed for the closure provisions. In 
addition to providing ground~water 
protection, the final cover also: (a) 
Prevents the "bathtub" effect [i.e., filling 
with leachate and over-flowing); [b) 
protects surface water from run-off; and 
(c) discour8.ges direct access to the 
hazardous waste. 

EPA guidance calls for placing final 
covers at closure or for landfills, 
preferably, as filling of the cell ends. The 
purpose of the cover is to minimize 
infiltration of rain water and the 
subsequent formation and migration of 
leachate from the unit. Because liners 
are intended to pei'fo"rm during the 
active life of the unit and are not 
expected to provide long term 
protection, final covers play a 
particularly important role in long-term 
protection of human health and the 
environment. In addition, many oldf!r 
units are not line!l, so early placement of 
the final Cover may be the only way to 
reduce leachate generation from the 
unit. 

While some units may have liners and 
leachate collection systems, the 
expected life of these systems is limited, 
leachate collection systems can become 
clogged, and all liners will eventually 
leak. Therefore, the cap is critical for the 
long terrµ.control of the unit. In addition, 
while new surface impoundments are 
required to have leak detection systems, 
most existing units do not and, 
therefore,- it is often not known whether 
the unit is leaking until it is detected by 
ground-water monitoring. Therefore, the 
cap should be applied to these as soon 
as possible to minimize infiltration, 

In light of these considerations, the 
final rule retains the proposed 
requirements to require that closure be 

completed within 180 days of the final 
receipt of hazardous waste. 

In the proposed rule, the Agency 
requested comments on the desirability 
of defining a "reasonable likelihood" for 
purposes of§§ 264.113 [a) and [b) and 
265.113 [a) and [b). One commenter was 
concerned that the proposed language 
allowed too much discretion on the part 
of the permitting agency and the 
permittee, and that a more objective 
standard, such as a purchase agreement, 
should be applied. Another commenter 
stated that the Agency should wait to 
develop the "reasonable likelihood" 
standard until it has accumulated 
experience with the provision. In the 
absence of additional information, the 
Agency is not establishing standards for 
determining what constitutes a 
"reasonable likelihood." 

j. Disposal or decontamination of 
equipment, structures, and soils 
(§§ 264.114 and 265 . .114}. Sections 264.114 
and 265.114 previously required owners 
and operators to dispose of or 
decontaminate all facility equipment 
and structures, The proposed rule 
required owners or operators to remove 
all contaminated soils as part of partial 
and final closure, as needed. 

The comm.ents made concerning these 
proposed changes were similar to those 
made on § § 264.112[b) and 265.112[b). 
One commenter was concerned that the 
requirements could be interpreted 'to 
require that if it was not possible to 
remove all c·ontaminated soil from a 
tank facility, the tank would have to be 
demolished and the facility converted 
into a landfill. The Agency believes that 
at most tank facilities it should· be 
possible to remove all the 
contamination. In those cases where soil 
contamination is so extensive as to 
preclude its removal, stringent closure 
requirements would indeed be 
appropriate. HSWA clearly 
contemplates that contamination 
remaining at closure must be corrected 
in a manner that protects human health 
and the environment (e.g., Section 206 of 
HSWA, 3004(u) ofRCRA). Therefore, the 
Agency is promulgating§§ 264.114 and 
265.114 substantially as proposed. The 
final rule also clarifies that if the owner 
or operator removes any hazardous 
wastes or hazardous constituents during 
partial or final closure, he may become a 
generator subject to additional 
regulations. 

k. Cert1fkotion of closure(.§§ 264.115 
and 265.115}. Sections 264.115 and 
265.115 previously provided that when 
closure is completed, an owner or 
operator must submit certifications from 
himself and from an independent 
registei-ed professional engineer that the 

j 



Fodera! Register I Vol. 51, No. 85 I Friday, May 2, 1936 I Rules and Regulations 16433 -
facility has been closed in accordance 
with the specifications in the approved 
closure plan. Petitioners in the ACCI 
litigation challenged the need for an 
independent engirieer on the grounds 
that an in~house engineer would be in 
the best position to observe closure 
activities. As agfeed to in the AGGI 
settlement, the Agency proposed to drop 
the requirement that the registered 
professional engineer be independent. 

Some commenters supported the 
proposal to drop the "independent" 

· require1nent while others favored 
retaining the existing rule. The Agency 
has reconsidered the issue and is 
dropping the proposed rule to allow an 
in~hcuse registered professional 
engineer to certify closure. Because 
certification of final closure is the final 
step in the closure process a1ld triggers 
the release of the owner or operator 
fron1 financial responsibility 
require1nents for closure i;tnd the third
party liability coverage requiren1ents of 
§ § 264.147 and 265.147, the Agency 
believes that the certification should be 

·made by a person who is leas!. subject to 
conscious or subconscious pressures to 
certify to the adequacy of a closure that 
in fact is not in accordance with the 
approved closure plan. The Agency's 
position in this regard is consistent with 
other types Of certification programs 
which require certifications to be rnade 
by. independent parties. For exa1nple, 
the Securities and Exchange 
Commission reqllires that all publicly
traded companies provide independent 
audits of financial inforn1ation .. 
Similarly, grants issued under the Clean 
\!\Tater Act must be accompanied by 
independent audits. 

The Agency also proposed a 
requirement that O\Vners and operators 

· certify partial closures for the closure of 
each hazardous waste surface 
impoundment, waste pile, land 
treatment, and landfill uniti certification 
of incinerators, tanks, and container 
storage units could be subn1itted any 
time prior to, or at final closure. 
Deadlines were also proposed for 
subn1itting certifications-45 days after 
the completion of each partial closure, if 
applicable, and 30 days after final 
closure. Documentation supporting the 
certification must be furnished to the 
Regional Administrator upon request. · 

1'he Agency received several 
coi.nments on the proposed rule to 
certify, as they are perforined, partial 
closures of all units except tanks, 
incinerators. and container storage. 
Most comrnenters agreed that parlial 
closures should be certified. Saine 
sup·ported the proposal that certification 
of tanks, containers, and incinerators 

should not be required until final closure 
on the grounds that this is consistent 
with the provisions of§§ 264.112[e) and 
2G5.112(e),.which allows an owner or 
operator to remove wastea or 
de9onta1ninate equip1nent \vithout prior 
notification. Moreover1 unlike land 
disposal units, it should be easy to 
certify these types of up.its at final 
closure. Others, howev~r, argued that all 
partial closures must be certified as 
soon as. they are performed to ensure 
protection of human health and the 
environment. The Agency does not 
consider it necessary to certify these 
types of units us they are closed and, 
consistent with the provisions of 
§ § 264.112(<l) and (e) and 265.112(d) and 
(e), the final rUle does not require 
certification of tanks, container storage, 
and incinerators until final closure. 

A number of comn1enters disagreed 
with the proposed deadlinen for 
submitting certifications, arguing that no 
distinctions should be made between 
partial and final closure, and that 45 
days may be too sho"rt. The Agency 
agrees and is an1ending the final rule ta 

· requir;e certifications for partial and 
final closures to be submitted within 60 
days of the comple_tian of partial or final 
closure, as applicable. 

One comn1enter also was concBrned 
about the lack of a deadline for 
n1aintaining documentation supporting 
the independent registered professional 
engineer's certification. The Agency 
agrees and is requiring that 
documentation be furnished upon 
request to the Regional Administrator 
until the owner or operator is released 
from financial assurance requirements 
under§§ 264.143[i) and 265.143(h). 

In the proposed (Ule, the Agency 
requested comments on three issues 
relating to closure certification: (1) 
should the regulations specify the 
qualifications of engineers who may 
certify closure; (2) what types of 
supporting documentation should be 
required for certification and should 
they be submitted to the Agency; and (3) 
should the Regional Administrator 
forn1ally approve the certification. 

A number of comments were 
submitted on theSe issues. Most 
conu.p~nters opposed specifying the type 
of engineer that would be qualified to 
certify closure, although one commenter 
suggested that the language in the 
certification should state explicitly that 
the engineer has the appropriate 
qualifications to certify closure. The 
Agency generally agrees with these 
comn1enters and is not specifying 
qualifications for engineers. 

In response to the Agency's request 
for comm.ants on the appropriateness of 

requiring thnt nupporting documentation 
be submitted with the closure 
certification, one comrnenter argued that 
the submission of documentation \r./as 
unnecessary, while another was 
concen1ed fhat unless the 
documentation was submitted, it would 
not be available for public· review. 

The Agency recognizes the concern of 
the commenter for ensuring that the 
docu1nentation be readily available to 
the public for review. However, rather 
than requiring that all documentation be 
sub1nitted, the Regional Administrator 
may request submission of the 
documentation if there is a request froin 
the public for review or if the Regional 
Administrator determines that there is a 
need for the Agency to review it. 
Therefore, all interested parties"will 
have access to documentation upon 
request. In addition, the Regional 
Administrator may request that 
docurnentation be subn1itted at any 
other time under the provisions of 
§ § 264.74 and 265.:;'4. 

The Agency received one comment 
suppOrting Agency approval of the 
certification. The Agency has 
considered this issue further and, irt light 
of the burdens and costs associated with 
developing criteria and procedures for 
formally approving the certification, the 
Agency is not promulgating such 
procedures at this time. However, the 
Regional Administrator has the 
discretion under the authority of 
§§ 264.143(i) and 265.143(h) not to 
release the owner or operator from 
financial responsibility requirements if 
he has reason to believe that pa"rtial or 
final closure has not been in· accordance 
with the approved closure. plan. 

l. Survey plat(§§ 264.116 and 265.116). 
Sections 264.119 and 265.119 required 
the ov>l"ner or operator of a disposal 
facility to submit to the local zoning 
authority, or the authority with 
jurisdiction over local land Use, within 
90 days after closure is completed, a 
.survey plat indicating the location and 
dimensions of landfill cells or other 
disposal areas with respect to 
permanently surveyed benchmarks. 
Because the survey plat must note the 
location and dimensions of each 
disposal area,·it must be prepared prior 
to the completion of closure of that unit. 
Therefore, the Agency proposed to 
require that the survey plat be submitted 
to the appropriate local land use 
authority no later than the certification 
of closure of each hazardous waste 
disposal unit. The Agency also added a 
requirement that the plal must be 
prepared and certified by a professional 
land surveyor, to ensure that the 
surveyor is licensed by a State and can 
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be held legally responsible for the 
survey work. 

One cornn1enter questioned the 
applicability of the survey plat 
requirement to injection \Velis. Another 
challenged the need to submit a plat 
after each partial closure, arguing that 
as long as the plat is submitted prior to 
final closure, adequate protection will 
be provided. Another commenter was 

. concerned that the deadline for filing the 
plat was inadequate. 

~fhe Agency agrees that the survey 
plat requirement is not applicable to 
injection wells. Injection wells are not 
subject to the requirements of Subparts 
G and H and therefore ·are not required 
to comply with the survey plat 
provisions (see§§ 264.l(d) and 
265.430[a)~ 

The Agency disagrees with the 
argument that the plat need not be filed 
until final closure. First, the Agency is 
concerned that the local land authority 
should have information on closed units 
in a timely fashion in the event .. that a 
closed portion of a facility is sold prior 
to final closure. Second, since the plat 
must be prepared prior to the 
completion of the partial closure, the 
Agency does not consider it burdensome 
to require it to be submitted at that time. 
Therefore, the Agency is promulgating 
§ § 264.116 and 256.116 to require that 
the survey plat be filed after closure of 
each hazardous waste disposal unit. 

The Agency agrees that the proposed 
45-day deadline may not always be 
adequate. The proposed regulation used 
the certification date as the deadline for 
submission of the survey plat. Since the 
certification date has been· extended 
from 45 days to 60 days, the deadline for 
filing the survey plat is now within 60 
days after completion of partial or final 
closure. No changes were required tO the 
proposed language of § § 264.116 and 
265.116. 

m. Post-closure care and use of 
property(§§ 264.117 and 265.117). 
Sections 2B4.117(a) and 265.117(a) 
previously required post-closure care to 
continue for 30 years after the date of 
completing .closure. In addition, the 
regulation allowed requests to reduce or 
extend the period based on cause to be 
submitted during the post-closure care 
p_eriod. The previous regulations did not 
specify whether the period began with 
closure of a single unit or of the entire 
facility. Because of the importance of 
beginning post-closure monitoring and 
maintenance activities as soon as a 
hazardous waste management unit has 
been closed, the Agency proposed to 
require that the post-closure care period 
for each hazardous waste management 
unit subject tr post-closure care 

requireinents begin after the closure of 
each unit. 

In determining when the 30-year post
closure care period should begin, the 
Agency proposed that the 30-year care 
period apply to each unit (i.e., partial 
closure) rather than to the entire facility 
to reduce the burden on an owner or 
operator who partially closes units prior 
to closure. The Regional Administrator, 
however, still retained the authority 
under the proposed § § 264.117 and 
265.117 to extend the length of the post
closure care period as necessary to 
protect human health and the 
environment. Moreover, if the Regional 
Administrator extended the post':'closure 
care period for any unit during the 
active life of the facility (i.e .. prior to 
receipt of Certification of final closure), 
the post-closure cost estimate and level 
of financial assurance must also be 
adjusted. 

The Agency did not receive many 
comments on the proposal to trigger the 
beginning of the 30-year post-closure 
care period with partial closure. Two 
commenters were concerned that it 
would be difficult to correlate~ 
monitoring results.with specific units 
and, as a result, the 30-year period 
should be triggered at final closure of 
the facility. The Agency agrees that at 
some facilities it may be difficult or 
impossible to differentiate monitoring 
results for different units. Therefore, 
unless the owner or operator can 
demonstrate that separate monitoring 
systems are established for each unit, 
the Regional Administrator may decide 
to extend the post-closure period for 
that w1it to be consistent-with the post
closure care period for the remainder of 
the units. In developing the final rule, 
the Agency reconsidered the provisions 
for requesting reductions or extensions 
of the post-closure period. Although the 
Agency believes that in many cases, 
sufficient data may riot be av.ailable 
prior to the beginning of the post-closure 
care period to support a petition to 
reduce or extend the period, the Agency 
does not wish to impose unnecessary 
requirements. 'fherefore, , 
§§ 264.117(a)(2), 265.117(a)(2) and 
264.llB[g) of the final rule allow the 
Regional Administrator t'o reduCe or 
extencJ the post-closure care period 
based on cause at any time. 

n. Post-closure plans{§§ 264.118, and 
265.118}. Sections 264.118(a) and 
265.118(a) requiredowriers or operators 
of hazardous waste disposal facilities to 
have post-closure plans. In addition, 
under§§ 2B4.228[c) and 264.258(c), 
storage and treatment surface 
impoundments and waste piles that do 
not meet the liner design standards are 
required to prepare contingent closure 

and post-closure plans in the event that 
they are closed as landfill facilities. 

Because the Agency was concerned 
that interim status impoundments and 
waste piles and permitted 
impoundinent'S and waste piles that 
meet the design standard may still be 
required to close as landfills, the Agency 
proposed in§§ 264.118(b) and 265.118(a) 
that these faci1ities must prepare post
closure plans if they become subject to 
post~closure care: 

One commenter noted that for interim 
status surface impoundments and waste 
piles that do not meet the liner design 
standard, owners or operators should be 
able to anticipate prior to the time of 
closure that they will be unable to 
remove all contaminated soils, and will 
be requited to close their facilities as 
landfills. Under the proposed rule, such 
owners or operators would not be 
required to prepare revised closure 
plans or post-closure plans until the time 
of closure, thus d~laying the closure 
process. This commenter suggested that 
the regulations· reqUire owners and 
operators of interim status surface 
impoundments and waste piles that do 
not meet the design standard of 
§ § 264.228 and 264.258 to prepare 
contingent closure and post-closure 
plans. This would be consistent with the 
requirements of § § 264.228 and 264.258 
applicable to permitted facilities. 

The Agency agrees that it may not be 
possible to remove all contamination at 
interim status surface impoundments 
and waste piles not designed in 
accordance with the liner design 
standards of § § 264.228 or 264.258. 
Requiring that such facilities revise 
closure plans and prepare post-closure 
plans would ensure that the owners or 
operators have adequately planned for 
closure of the facility as a landfill. 

However, owners and operators of 
interim status facilities with surface 
impoundments or-waste piles were 
required to make certain certifications 
and submissions as specified in Section 
213 of the Hazardous and Solid Waste 
Amendments (HSWA, the "Loss of 
Interim Status" provision), or the 
facility's interim status would be 
terminated. Approximately two-thirds of 
SlJ.Ch facilities failed to meet those 
requirements, and thus had their interim 
.status terminated. Consequently, those 
owners and operators were required to 
submit their closure plans by November 
23, 1985 and begin closure. The Agency 
expects that most of the remaining third 
of these land-based facilities will 
continue to operate and become subje~t 
to the Part 264 standards through the 
permitting process. 
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TOday's final rule specifies in 
§§ 265.11B(a) and 264.llB(a) that an 
owner or operator of an interim status 
facility with a surface impound1nent or 
\Vasfe pile or a pern1itted facility with a 
surface it11pound1nent or waste pile 
which is not required to prepare a 
contingent plan inust subn1it a post
closure plan to lhe Regional 
Adn1inistrator for approval within HO 
days of the determination that the unit 
must be closed as a landfill. 1'his is 
consistent with the proposed rule. In 
addition, these facilities must submit 
revised closure plans in accordance 
with the requirements of§§ 264.llZ(c) 
and 265.112(c). 

The Agency is alGo now clarifying in 
§§ 264.llB(a) and 265.118(J) that owners 
or operators Of pern1itted facilities must 
comply with all Parts 124 and 270 
procedures applicable to modifying the 
condilions of their pennit. Owners or 
operators of interirn status facilitiGs 
1nust submit their post-closure plans in 
accordance with the provisions of 
§ 26,5.118(d). 

The Agency also has clarified in the . 
final rule in§§ 264.llB(b) and 255.llB(c) 
that the post-closure plan nn1st explicitly 
address the post-closure care activities 
and lhe frequency of these activities 
;~pplicable to each disposal uniL 

o. Past-closure noticeB UHi 2RJ..1.l9 and 
265.11.9), Sections 264.11.9 ancl 265.119 
previously required the o\vner or 
operator of a facility subject to post
closure care to submit to the local 
znning authority, or lhe authority ~-vith 
jurisdiction over local land use, and to 
lhe Regional Administrator u record of, 
the wastes disposed of within each cell 
or area of a land disposal facility ~~;ithin 
DO days aftcr"final closure. Sections 
264.120 and 265.120 required that a 
notation be filed on the deed to t!u~ 
property indicating its use as a disposal 
facility and indicating that the plat nnd 
record of wastes had been filed with tlH~ 
<1ppropriate local land use authority. 

The Agency proposed to (1) extend 
I he require1nents to partial closure 
activities; and (2) require ovvners or 
operators to request pern1ission from the 
Regional Administrator if they wish to 
remove hazardous wastes during the 
post·closure c11re period and to ren1ove 
the notice from the deed. 

The Agency considers the deed 
no ta ti on to be an hnportant means Of 
ensuring that prospective and 
subsequent owners of the property are 
inforn1ed of the presence of hazardous 
\Vastes, the existence of federal 
restrictions on land use, and the 
<-Jvailability of the survey plat and waste 
record fro1n the local land use authority. 
Thcn~fore, the Agency proposed to 
1·equiro that no later than GO days after 

the certification of closure of each 
hazardous waste disposal 1init, the 
owner or operatof record the no ta lion 
on the deed ond subn1it to the Region_al 
Ad1ninistrator both the certification 
stating that the notation has been 
recorded and a copy of the recorded 
document. Consistent with this· 
requirement, the Agency proposed that 
the record of waste. also be filed with 
the local land authority and the, Regional 
Administrator within 60 days after 
closure of each hazardous waste 
disposal unit. 

A number of comments vvere received 
on the deadlines for submitting the 
record of waste to the local land 
authority and for filing the notices in the 
deed. Suggestions included: sub1nilting 
notices and the record of wastes to the 
local land authority at final closure only; 
filing the notice in the deed after the 
first partial closure and verifying its 
accurucy at final closure; and filing a 
notice in the deed prior to transfer of 
ovvnership. One commr~nter expressed 
concern, that, in many jurisdicUons, 
filing a notice in the deed after each 
p?-rtial closure may be especjally 
burdcnson1e because of the ·need to 
transact a dumn1y "sale" as a condition 
of filing a deed notation. 

1'he Agency disagrees that subn1itting 
. the record of hazardous vvaste to the 

local land authOrity and Regional 
Adn1inistrator \Vithin 60 days after each 
partial closure of a hazardous waste 
disposal unit would be burilensome. 
Under § § 2.64.73 and 26,5.73, an owner or 
ope1·ator n1ust record, as it becomes 
available, and maintain in the facility 
operating record informatiC>n on the 
types and quantities of hazardous 
wastes handled at the facility and the 
location of hazardous \ivaste within each 
disposal area. Therefore, the owner or 
operator \Vould siinply be required to 
submit a copy of readily available 
records to the local land authority and 
the Regional Administrator. In light of 
these considerations, the final rule 

, retains the requirement that wi.thin 60 
days after the cer:tification of closure of 
eFJ.ch hazardous '""aste disposal unit the 
owner or operator must subn1it to the 
local zoning authority, or the authority 
with.'jurisdiction over local land use, 
and ~q the Regional Administrator, a 
record of the type, location, and quantity 
of hazardous wastes disposed of within 
that disposal cell or unit. 

'fhe Agency agrees With those 
con1menters who argued that filing a 
notice in the deed after closure of each 
hazardous waste disposa! unit could 
hnpose significant burdens. especial.ly if 
"du1n1ny" sales were required, and 
tvould not be necessary to ensure thnt 
fulurc pun;hasers of the land were 

aware of the land's prior uses. Filing H 

notice after the first partial closure of a 
hazardous waste disposal unit and 
verification of the accuracy of the no\'ic(~ 
after closure of the last disposal unit 
should adequately alert all future 
owners of the land's prior use. Therefore 
§ § 264.119(b) and 265.119(b) are revised 
to require that the notice in the deed, as 
well as the certification to Regional 
Administrator that the notice has been 
filed, be filed within 60 days after 
certification of closure of the first 

·hazardous waste disposal unit. Sixty 
days after closure of the last disposal 
unit, the deed and notice to the local 
{and authority must be amended, as 
necensary. It should be noted that these 
post-closure notice requirements do not 
affect the partial closure certification 
requirements of §§264.115 and 265.115; 
all partial closures of h?.zardous v;aste 
disposal units rnust be certified as they 
are perforn1ed. 

Section 264.120(b) previously provided 
that if the owner or operator of a 
hazardous ... vaste facility subsequently 
removed al1 hatt.ardous wastes and 
waste residues, the liner (if any], and ali 
contaminated underlying and 
surrounding soils, he could either 
remove the deed notation required by 
§ 264.120(a), OT add a notation indicating 
that the hazardous wastes have been 
removed. No siiniJaf pfovisions were 
allo\'ved for interim status facilities. 

The !'1.g8ncy proposed in§ 2!Yl.119[c) 
that an ov.'ner or operator of a pern1itted 
facility must reqUesl a modification to 
the post-closure pern:dt in accordance 
with Parl 270 requirements prior to 
removing hazardous wastes. For interin1 
status facilities, the proposed language 
of§ Z65.119(c) specified that if an owner 
or operator wishes to ren1ove hazardous 
w.asles, he n1ust request the approval of 
the Regional Adininistralor prior to lhe
re1novfll of the hazardous wastes to 
amend I.he approved po~t-closure plH.n. 
ln addition, the o\vner or operator must 
den1onstrate compliance with the 
criteria in§§ 264.117(c) and 2B5.117(c) 
for post-closure use of propHrly. 
Moreover, because the o>;.vner or 
operator \vould be conducting 
hazardous \·vaste management activities. 
he must co1nply with all ·applicable 
generator requirements and with all 
post-closure per!nit conditions; if 
.applicable. 

One commenter suggested that a 
subsequent Ol-vner or operator who 
111iishes tn remove hazardous wastes 
should notify the previous o-..;,;-ner or 
operator as well as the generators of the 
wastes in order to alert then1 of 
uctivities of the facility which could 
suhs'equently result in future Superfund 
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liabilities. The Agency has refrained 
from adopting this approach because it 
is not relevant to the standards in 
Section 3004 of RCRA of protecting 
human health and the environment. 

Finall;', the proposed rule required the 
owner or operator to seek Regional 
Administrator approval before deleting 
the deed notation or placing a new 
notntlon in the deed regarding removal 
of the wastes. One commenter argued 
that this requirement could delay future 
sales of TSDFs. Because the Agency 
wishes to ensure that all hazardous 
\Vastes have been adequately removed 
prior to removal of the notice to the 
deed, the Agency is promulgating the 
rule as proposed. 

In the preamble to the proposed rule, 
the Agency requested comments on 
notifying parties with rights-of-way on 
property used to dispose of hazardous 
wastes of its prior use. One commenter 

. suggested that TSDF owners or 
operators should be responsible for 

. notifying such parties, including parties 
with subsurface rights. While the 
Agency agrees that it is important to 
ensure that all interested parties are 
aware of the prior uses of land used to 
dispose of haz~rdous wastes, it does not 
want to impose unnecessary burdens on 
owners or operators. The Agency 
therefore investigated \Vhether·state 
laws currently requires notice to the 
holders of rights-of-way, easements, or 
subsurface rights of changes to the land 
by the owner that could affect their 
interests or safety. 

It appears that in most States there is 
no duty to inform, but there is a duty not 
to take actions that render the exercise 
of the right unreasonable or 
burdensome. Private rules of property 
and tort, however, will vary concerning 
notice. In addition, it is likely that the 
facility will be subject to security 
measures as specified by § § 264.117[b) 
and§§ 265.117[b) and that these security 
measures will provide notice to parties 
who have rights-of-way on land used to 
dispose of hazardous wastes or 
subsurface rights on the land. Therefore, 
the Agency is continuing to analyze 
Options for ensuring that all parties are 
provided adequate notice of hazardous 
waste disposal activities. This does not, 
however, relieve the owner or operator 
of potential liabilities with respect to 
such parties. 

p. Certification of completi'on of post
closure care(§§ 264.120 and 265.120). 
The previous regulations did not require 
that the owner or operator certify that 
post-closure care activities have been 
conducted in accordance with the 
approved post-closure plan. Because of 
the importance of ensuring that post
closure care has been conducted 

properly prior to releasing the owner or 
operator from these obligations 
(including post-closure care financial 
responsibility); the Agency proposed 
that an owner or operator submit to the 
Regional Administrator within 30 days 
after completing the established post
closure care period for each disposal 
unit, a certification signed by him 
stating that all post-closure care 
activities have been conducted in 
accordance with the approved post
closure plan. The Agency also requested 
comments on the desirability of 
requiring post-closure certifications on 
an annual or periodic basis (e.g., every 
five years) rather than only at the end of 
the 30-year post-closure care period. 

Some commenters questioned the 
need for any post-closure care 
certification, arguing that the 
information provided would duplicate 
data already available to the Agency 
(e.g., monitoring results Agency 
inspection reports). Most of the 
commenters focused on the appropriate 
frequency of these certifications. 
Suggestions included: once at the end of 
the post-closure care period associated 
\.Vith each unit; every five years; and 
annually. One commenter requested that 
an extension to the 30-day period for 
slibmitting certifications be .provided. 
Finally, it was suggested that the 
certification be performed by an 
independent registered professional 
engineer consistent with the closure 
certification. 

The Agency ren1ains convinced that 
certification of post-closure Care is 
necessary both to ensure that the post
closure care activities are conducted in 
accordance with the_ approved plan, and 
to trigger the release of the owner or 
operator from financial assurance 
obligations under§§ 264.145[i) and 
265.145[h): The Agency agrees with 
some commenters that annual or 
periodic certifications may not .be 
necessary and thus is requiring tha:t the 
the certification be submitted at the end 
of the post-closure care period of each 
unit. The Agency is also extending the 
deadline for submitting the certification 
to 60 days after the completion of the 
established post-closure care period for 
each unit. In developing the final rule, 
the Agency made two other changes to 
the proposed rule. First, the Agency 
added a requirement that the 
certification be submitted by registered 
mail, to ensure that a dated record of the 
submission.is available. This 
requirement is consistent with the 
closure certification which must be 
submitted by registered mail. Second, 
the Agency is convinced that an · 
independent registered professional 
engineer should also certify the 

con1pletion of the post-closure care 
period, This requirement would parallel . -
the closure certification requirement-in 
§ § 264.115 and 265.115. Therefore, 
§§ 264.120 and 265-.120 require thHt an 
owner or operator submit a certification 
prepared by himself and an independent 
professional engineer stating that the 
post-closure care activities have been 
conducted in accordance with the 
approved post~closure plan. 

2. Financial Assurance Requirements 
[Subpart HJ 

a. Cost estimates for closure andposl
closure care(§§ 264.-142(a), 264.144{a), ' 
265.142{a) and 265.144{a)). The previous 
provisions in§§ 264.142(a), 264.144[a), 
265.142[a) and 265.144[a) required 
O\Vners or operators to prepare written 
estimates of the costs of closure and 
post-closure care. The previous . 
regulations did not specify the level of 
detail and did not indicate whether cost 
estimates should be based on the cost to 
the o\vner or operator of supplying his 
own labor and equipment (first~party 
costs} or the cost of hiring contractor 
labor and renting equip1nent (third-party -
costs). The previous regulations also did 
not address whether credit for salvage 
value from hazardous waste equipment 
and the like would be credited toward 
the cost estimate. 

In developing the final rules, the 
Agency has been made aware of 
confusion over the level of detail 
required in the cost estimates. 'fhe 
previous regulations stated that the 
owner or operator must prepare a 
written cost estimate but did not specify 
the level of detail. As a result, some 
have argued that a bottom line estimate 
should be sufficient. Because the cost 
estimates are based directly upon the 
closure and post-closure plans and serve 
as the basis for financial assurance, the 
cost estimates must contain sufficient 
detail to allow them to be evaluated. 
1'he Agency expects the detaii€d cost 
estimates to support the detailed 
activities described in the Closure and 
post-closure plans. The Agency is today 
amending§§ 264.142[a), 265.142[a), 
264.144[a), and 265.144(a) to clarify that 
a detailed cost estimate is required. 

· In the March 19, 1985 proposed rule, 
the Agency specified that closure and 
post-closure cost estimates be based on 
the costs to the owner or operator of 
hiring a third party to perform closure or 
post-closure care activities. The Agency 
reasoned that use of third-party costs 
would ensure that if an owner or 
operator failed to conduct closure or 
post~closure care, adequate funds would 
be available to hire a third party to do 
so. The Agency also proposed to specify 
explicitly that salvage value may not be 
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incorporated into the closure cost 
estimate. 

A number of com1nenters supported 
- · the Agency's proposal to require third

party costs. Other con1n1enters o_pposed 
the proposed cllange on three separate -
grounds: use of third-party costs will 
_increase the cost estimates 
considerably; cost estimates generated 
by a third party will not be as accurate 
as estimates prepared by the owner- or 
operator; and·third-party costs will be 
difficult to generate due to the limited 
number of contractors available. It also 
was argued that parties using the 
financiat test should not be required to 
use third-party costs. 

Tl>e. l\g_enpy firmly believes that the 
c_ost estimates. must.be J-,ased on third
party costs_ .tu ensu.re that ade.quB.te 
funda.ar.e_.av_ail_a_ble to cover tlie costs of 
closure and post-clOsure care in the 
eVent that the owner or operator fails to 
cover the costs. The Agency recognizes, 
however, that in some cases, using third
party costs could increase the size of the 
estimate. This is especially likely with 
respect to the costs of on-site vs. off-site 
disposal of hazardous wastes. Because 
the objective is to ensure that sufficient 
fU:nds are available to cover the costs of 
closure if the owner or operator fails to 
do so, the Agency will allow the cost 
estimate to incorporate the costs of on
site disposal of hazardous wastes by a 
third party if the owner or operator can 
demonstrate that on-site capacity will 
always be available over the life of the 
facility. This will minimize the 
additional costs of a third-party 
requirement. Aside from these on-site 
vs. of~-site disposal costs, basing the 
cost estimate on first or third-party costs 
will not make much difference for land 
disposal units. The cost estimates will 
be similar because 1nany of the 
activities required for closure will be 
done by a third party whether or not the 
cost estimate is first or third-party 
based. For exan1ple, firms ·may not have 
the expertise to place a final cover on a 
landfill themselves or they may not wis\1 
to do so because the company selling 
the materials for the cover norn1ally will 
not guarantee its impermeability unless 
it (or its authorized representative) 
installs it. Certification costs will also 
be similar whether the cost estimate is 
based on first or third-party costs as 
EPA requires that an independent 
regio tered professional engineer must 
certify clqsure. 

The Agency does not agree with 
commenters who argued that contractor 
estimates will not be as accurate as 
estimates :nade by the owner or 
operator 'or that it will be difficult to 
develop third-party cost estimates 

because of a lack of contractors. The 
proposed rule did not require that the 
cost' estimate be prepared by a 
contractor, but rather required that the 
cost estimate incorporate the cosis 
incurred if a contractor performed the 
work. Therefore, the owner or operator 
may develop the cost estimate using 
costs estimating manuals or personal 
experience (e.g., prices charged for off. 
site management of hazardous wastes). 
Furthermore, the Agency -has found, in 
developing-cost estimates for closure 
and post-closure care, that standard cost 
estimating manuals as well as 
information from contractors are readily 
available. to develop third-party 
estimates. The Agency believes, 
therefore, that cost estimates based on 
third-party costs will be more accurate 
as general information exists on 
contractor costs which does not exist for 
first-party costs. 

The Agency also remains convinced 
that eligibility to use the financial test as 
demonstration of financial assurance 
should be based on third-party costs. 
First, the third-party cost estimates are 
likely to be more accurate than those 
based on first-party costs. Second, the . 
financial test is intended to ensure that 
an owner or operator who passes the 
test has the financial capability to 
establish one of the alternative forms of 
assurance should he later fail the test. 
The criteria of the test that are 
dependent on the size of the cost 
estimates are intended to provide an 
adequate margin of safety so that the 
alternative mechanisms can be 
established before any potential 
insolvency occurs. Because the other 
forms of financial assurance will be 
based on third-party costs, the multiples 
must. also be based on third-party costs. 

In light of these considerations, the 
Agency is promulgating a third~party 
cost estimate requirement in today's 
final rule. The final rule specifies 
explicitly that the cost estimate may 
incorporate the costs of on-site disposal 
of hazardous wastes by a third party if 
the owner or operator can demonstrate 
that capacity will always be available 
over the life of the facility .. 

The final rule adds a definition of a 
third party to Subpart H. For purposes of 
SubpartH. § § Z64.142(a)[2], 
Z64.144(a)(l], Z65.14Z(a)(Z] and 
Z65.144(a)(l) state that a third party is a 
party who is neither a parent nor a 
subsidiary of the owner or operator. 

On the issue of salvage value, the 
Agency proposed to disallow salvage 
value as a credit when calculating cost 
estimates on the grounds that the 
Agency cannot be assured that the 
hazardous wastes will be saleable or 

that a third party will take them at no 
charge at closure. One commenter. 
supporled·the proposal while·one argued 
that salvage value should be allowed if 
brokers or dealers for used equipment 
can be identified. The Agency still is 
convinced that aliowing salvage value 
to be credited towards the cost estimate 
is inconsistent with the goal of ensuring 
that adequate funds are available in the 
event that the owner or operator fails to 
cover the costs. As a result, in the final 
rule,§§ Z64.14Z(a)[3) and 265.14Z(a)(3) 
prohibit the incorporation of salvage 
value in the closure cost estimates. 

In addition to disallowing a credit for 
·salvage value for hazardous wastes·, the 
Agency also is specifying explicitly in 
the final rule that an owner or ·operator 
cannot assume that at closure a third 
party will take hazardous wastes at no 
charge. Consistent with the arguments 
above, the Agency cannot be assured 
that if an owner or operator fails to 
close the facility, a third-party would 
take the hazardous waste' at no charge. 
To avoid potential ambiguities in the 
regulatory language, the Agency is 
explicitly stating in § § Z64.14Z(a)[4] and 
Z65.14Z(a)[4) that an owner or operator 
may not incorpOrate in the closure cost 
estimate a zero cost for handling 
hazardous wastes with potential value. 

b. Anniversary date for updating cost 
estimates for inflation(§§ 264.142(b), 
264.144{b), 265.142{b} and 265.144(b]j. 
The previous regulations required 
O\-Vners or operators to ui:)date their 
closure and post-closure cost estimates 
for inflation within 30 days after the 
anniversary of the date that the first 
cost estimates were prepared. To ensure 
that the financial.assurance instrument 
accounts for the most recent cost 
estimate (including updates to inflation}, 
the Agency proposed to require owners 
or operators to revise their cost 
esti1nates withi.n 60 days prior to the 
anniversary date of the establishment of 
their financial assurance instrument. For 
firms using the financia.l test, the cost 
estimate should be updated within 30 • 
days of the end of the firm's fiscal year 
and before submission of updated 
information to the Regional 
Administrator as specified in 
§ § Z64.143(f)(3) and 265.143( e](3). 

Most commenters supported the 
proposal to update the cost estimates 
prior to the anniversary date of the 
establishment of the financial 
instru1nent a,nd, as a result, the Agency 
is promulgating the rule as proposed. 

The Agency also proposed in the 
March 19, 1985 promulgation to allow 
owners or operators the option of 
recalculating the cost estimates based 
on current costs as an alternative to 
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using the Implicit Price Deflator for GNP 
published in the Survey of Current 
Business. In addition, the Agency 
proposed to require that owners or 
operators use the most recently 
published annual Implicit Price Deflater 
in order to reflect the most recent 
inflation. 

One commenter suggested that 
owners or operators be required to 
recalculate annually the cost estimate 
based on current costs on the grounds 
that the Implicit Price Deflater will not 
account for increases in costs due to 
reasons other than inflation (e,g., 
increases in costs of landfilling). While 
the Agency agrees that requiring owners 
or operators to recalculate the cost · 
estimate annually based on current 
costs may result in the most ai::cllrate 
estimate, the Agency recognizes that 
this could impose a significant burden 
on owners or operators and would not 
always be necessary. Therefore, the 
Agency is promulgating the rule as 
proposed. 

c. Revisions to the cost estimates 
(§§2iJ4.142(c), 264.144{c), 265.142(c} and 
285.144{c)}. The previous regulations 
required the· owner or operator to revise 
the closure and post-closure cost 
estimates during the operating life of the 
facility whenever a change in the plans 
increases the costs of closure or post
closure care. No deadlines were 
imposed for revising the estimates. 

The Agency proposed to require that 
owners or operators with approved 
plans adjust their cost estimates within 
30 days after the Regional Administrator 
has approved the modification if the 
change increases the costs of closure or 
post-closure care. For interim status 
facilities without approved closure or 
post-closure plans, the adjustment must 
be made within 30 days of the change in 
the plans if the change increases the 
cost estimates. Section 264.142[c) of the 
proposed regulations inadvertently 
required that the revision be made if the 
change in the closure plan affects the 
co8t of closure. The final rule has been· 
revised to correct this inconsistency. It 
now reads as it did originally, that the 
revision is required if the change in- the 
closure plan increases the cost of 
closure. 

d. Post-closure cost' estimates 
(§§ 264.144{c) dnd 265.144(c)). Sections 
264.144(c) and 265.144(c) previously 
required the owner or operator to revise 
the post-closure cost estimates during 
the operating life of the facility 
whenever a change in the post-closure 
plan increased the cost of post-closure 
care. The previous rules did not define 
operating life. 

The Agency intended that post
closure financial assurance be adjusted 

as necessary until the facility was 
closed. Consistent with the new 
definition of active life, the Agency 
proposed to require that the post-closure 
cost estimate be revised as necessary 
during the active life of the facility. The 
Agency received no comments to this 
proposed change and is promulgating 
§ § 264.144[c) and 265.144[c) as proposed. 

e. Trust fund pay-in period 
(§§264.143(a}{3) and 265.143(a}{3}}. The 
existing language of§ 264.143(a)(3) 
requires the payments to the trust fund 
to be n1ade over the term of the initial 
permit or over the remaining life of the 
facility, whichever is shorter. For interhn 
status facilities, the pay-in period is 20 
years or the remaining operating life of 
the facility, whichever is shorter. 
Although the trust fund may cover a 
number of units with different operating 
Jives, the current r_egulation ties the pay
in period to the life of the facility rather 
than to particular units. In the March 19, 
1985 proposal, the Agency requested 
comments on approaches to handling 
the trust fund pay-in period for multiple 
process facilities. 

Some comrnenters argued that the 
pay-in period should be based on the 
shortest operating life of any unit at a 
multiple process facility; 0U1ers 
suggested retaining the exisJing 

· requirements. One commenter 
recommended that, within three years, 
the trust fund should contain enough 
funds to close the unit likely .to incur the 
highest closure costs. 

As discussed in the preamble to the 
January 12, 1981 Subpart H regulations, 
the Agency allowed a 20-year pay-in 
period to minimize the potential adverse 
economic impacts on smaller firms most 
likely to be using trust funds (See 46 FR 
2823) .. The Agency is concerned that if 
the trust fund pay-in period is based on 
the shortest operating life of a unit of the 
facility, owners or operators intending 
to partially close facilities in the near 
future would face very· high costs. For 
example, if an owner or operator closed 
a landfill cell after one year rather than 
at the end of the facility's operating life, 
he would be required to fully fund the 
trust fund much earlier than originally 
intended. Moreover, the Agency is 
concerned that such an accelerated pay
in perioi;I could discourage owners or 
operators from partially closing their 
facilities. Therefore, the Agency intends 
to examine further such questions as the 
cost effects and enforcement 
implications of changing the trust fund 
pay-in period for such facilities before 
proposing any changes to the current 
requirements. 

f. Reimbursement for closure and 
post-closure expenditures from trust 
fund and insurance (§§264 .. 143(a)(JO), 

264.143{e}(5}, 284.145{a}{11), 
264.145{e}(5}, 265.143{a){10}, 
265.143{d}(5), 265.145(a)(11} and 
265.145(d}{5)). The previous closure/ 
post-closure trust fund and insurance 
provisions allowed an owner or 
operator, or any other person authorized 
to conduct closure or post-closure care, 
to request reimbursement for 
expenditures from the trust fund or. 
insurance policy by submitting itetnized 
bills to the Regional Administrator. 
Within.60 days, the Regional 
Administrator would instruct the trustee 
or insurer to make reimbursements, if he 
determined that the activities were in 
accordance with the approved plans or 
were otherwise justified. The Regional 
Administrator could withhold 
reimbursements if he determined that 
the total costs of closure would exceed 
the value of the trust or insurance 
policy. 

In response ·to a concern from the 
ACC/petitioners that a decision to 
withhold reimbursements should be 
supported by a written explanation that 
can serve as a record for review, the 
proposed rule requir,ed the Regional 
Administrator to provide a detailed 
written statement of reasons to the 
owner or operator if he does not instruct 
the trustee or insurer to :i;nake requested 
reimbursements. The proposed rule also 
specified provisions for handling 
reimbursements for partial closure 
activities. Under the proposed rule, an 
owner or operator could be reimbursed 
for partial closure activities if the partial 
closure reduced the maximum extent of 
aperatian of the facility &nd the 
Regional Administrator found that the 
activities had been in accordance with. 
the approved plan or we're otherwise 
justified. 

Commenters generally supported the 
proposci.l to require a detailed written 
statement of reasons why the Regional 
Administrator was withholding 
reimbursement. A few commenters were 
concerned that the Regional 
Administrator should not be allowed to 
withhold reimbursements for minor 
violations of the closure or post-closure 
plan and/ or permit requirements. Other 
commenters argued that the Regional 
Administrator should not be allowed to 
withhold more than 20 percent of the 
funds, and that_reimbursements should 
be automatic unless, within a specified 
time, the Regional Administrator 
provides a statement of reasons for 
refusing the reimbursements. 

Il was also suggested that 
reimbursen1ents for partial closures 
should be allowed if there are adoquare 
funds remaining in the trust fund or 
insurance policy to cover the maximum 
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costs of closing the facility over its 
remaining life. 

The Agency agrees with con1menters 
that the regulations should not preclude 
reimbursements for minor paperwork 
violations. The Agency believes, 
however, that the proposed regulatory 
language provides the necessary 
flexibility to the Regional A<lministr~tor 
by allowing reimbursements if the 
activities are in accordance with the 
approved plan, or if the activities are 
otherwise: justified. Therefor_e, the fiii.81 
rule specifies that an owner or operator 
is eligible for reimbursements if the 
activities have been perforn1ed in 
accordance with the approved plans or 
are otherwise justified. As discussed 
belo\.v, reimbursements will be made 
only if sufficient funds are remaining in 
the trust fund or insurance policy. 

1'he Agency does not agree that the 
Regional Administrator should be 
allowed to withhold only up to 20 
percent of the value of the trust fund or 
insurance policy. As discussed in the 
preamble to the April 7, 1982 rules, (See 
47 FR 15040), the Agency is concerned 
that in some instances ·Where the cost 
estimate is-found tO be seriously 
inadequate, more than 20 percent should 
be held in reserve. The Agency also 
disagrees with the suggestion that 
reimbursements should be made 
automatically if the Regional 
Administrator does not act upon the 
request within a specified length of time. 
Because of the complexity of certain 
closure activities and the importance of 
ensuring that ihe activities protect 
human health and the environme'nt, the 
Agency considers it inappropriate to 
establish such deadlines. Therefore, the 
Agency is promulgating the rule 
substantially as proposed. 

The Agency is making a clarifying 
change to the language in the fin~l rule. 
The proposed rule allowed 
reimbursements if partial closure 
reduced the maximum extent of 
operation. In developing the final r-Ule 
for reimbursement provisions,- the 
Agency considered it more appropriate 
to examine the amount of funds 
remaining in the fund than the maximum 
extent of operation. As a result, the final 
rule specifies that an owner or opei'ator 
may request reimbursements only if 
sufficient funds, exclusive of future 
inflation adjustments, are remaining in 
the trust fund or insurance polic·y to 
cover the maximum costs of closing the 
facility at any time over its remaining 
life. 

g. Final administrGtive order required 
(§§264.143(b}{4){iiJ, 264.145{b)(4}{il), 
265.143{b)(4J{iiJ and 265.145{b){4}{iiJJ. 
The previous regulations provided that 
an owner or operator may satisfy the 

financial asstirance' requiren1ents for 
closure and/or poot~closure care by 
obtaining a fiiiancial guarantee surety 
bond. The bond provides Iha! if the 
owner or operator fails to fund a 
standby trust fund in an amount equal to 
the penal sum of the bond within 15 
days after an order to begin closure or 
post-closure care is issued by the 
Regional Administrator or by.a court, 
the surety will become liable. In 
response to the AGGI petitioners, the 
Agency proposed to provide additional 
procedural protections to owners or 
operators by requiring that a final 
administrative order is necessary before 
action can be required by the surety. 
EPA wishes to emphasize that only final 
adn1inist1·ative action, not judicial 
review, is required in all these cases. 

No comments were received 
concerning this amendment, and the 
Agency is promulgating the rule as 
proposed. 

h. Final administrative dete1·n1ination 
required (§§264.143(c)(5J and {d)(BJ, 
264.145(c](5J and (d](9J, 265.143{c)(B}, 
265.145{b](5J and 265.145(cJ(9J). The Part 
264 regulations provide that an owner or 
operator may demonstrate financial 
assurance for closure and/ or post.,. 
closure care by obtaining a surety bond 
guaranteeing performance. Under Parts 
264 and 265, an owner or operator also 
could satisfy the financial assurance 
requirements by obtaining a letter of 
credit. Under the terms of the 
performance bond and letter of credit, 
the surety Or bank issuing the letter of 
credit would become liable ori the, bond 
or letter of credit obligatiOn when the 
owner or operator fails to perform 
closure or post-closure care as 
guaranteed by the bond or letter of 
credit. The previous regulations 
proVided that such a failure was 
indicated by a determination made 
pursuant ta Section 3008 of RCRA that 
the owner or operator has failed to 
perform final closure or postMclosure 
care in accordflnce with the closure or 
post-closure plan and other applicable 
requirements. Ih response to concerns of 
the AGGI petitioners, the Agency 
proposed to require that a "final" 
administrative determination under 
Section 3008 of RCRA be required 
before the surety must perform closure 
or post·closure care or deposit the penal 
sum of the bond into a trust fund or the 
Regicinal Ad1ninistrator may draw on a 
letter of credit. 

No comments were received 
concerning this amendment. .However, 
as explained above, the final rule 
specifies that the determination must be 
a final determination. 

i. CoSt estimates for OT¥ners or 
operators using the financial test or 

co1porale guarantee n1ust include U!C 
cost estilnates for Class I wells 
(§§264.143([}{1]{iJ (BJ and (DJ and 
(f}{l](iiJ (BJ and{DJ, 264.145{f)(J)(iJ (BJ 
and (DJ and (f}{l}{il) (BJ and (DJ, 
265.143{e}{1)(1) (BJ and (DJ and (e]{JJ(il) 
(BJ and (DJ, 21J5.145(e}{lJ(iJ (BJ and (DJ, 
and 265.145(e)(J)(iiJ (BJ and (DJ). On 
MaL'ch 19, 1985, the Agency proposed a 
requirement that an owner or operator 
seeking to use the· financial test to 
de1nonstrate financial responsibility 
must include the most current cost 
estimates of the plugging and 
abandonment costs of Class"! 
underground injection control (UIC} 
facilities, if applicable, when calculating 
the sum of closure and post-c~osure cost 
estimates for the financial test. EPA has 
established in 40 CFR Part 144 financial 
responsibility requirements for the 
owners or operators of Class I UIC 
facilities paralleli~g those estabnshed in 
40 CFR Parts 264 and 265, including the 
same set of criteria for passing the 
financial test. Neither the UIC financial 
test nor the RCRA fin·ancial test, 
however, currently requires inclusion of 
the most current cost estimates for the 
other program. EPA was codcerned that 
a firm able to pass the UIC and RCRA 
financ.ial tests separately might not have 
the financial strength to take the 
required actions if UIC plugging and 
abandonment and RCRA closure and/ or 
post-closure care activities were 
required simultaneously. Therefore, the 
Agency proposed that the most current 
cost estin1ates prepared as part of the 
Part 144 requirements be included in the 
total cost estimate required under 40 
CFR Subpart H to evaluate whet~er a 
firm is able to pass the financial test. 

Commenters generally favored the 
inclusion of UIC plugging and 
abandon1nent cost estimates in the 
Subpart H financial test requirements, 
and the Agency is promulgating the rule 
as proposed. In addition, the Agency is 
promulgating the proposed language in 
§§ 264.141and265.141 which defines the 
"current plugging and abandGnment cost 
estimate" as the most recent cost 
estin1ates prepared under § 144.62. 

j. Cost estimates must-account for all 
facilities covered by the financial test 
and corporate guarantee 
(§§ 264.143(fJ(2J, 264.145(f]{2J, 
265.143{e)(2J and 265.145{e}{2J). The 
previous regulations specified that the 
phrase "current closure and post-closure 
cost estimate$" as used in paragraph 
(1)(1) of§§ 264.143 and 264.145, and 
paragraph (el(l) of§§ 265.143 and 
265.145, refers to the cost estimates 
required to_be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer (See 
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§ 2U4,151(l]). The Agency proposed a 
n1inor change to include by refl~rence the 
lJIC cost estin1ates. 

No comments vverc received 
concerning this proposnl, and the 
Agency is adopting the rule a8 proposed. 

K, Release of the owner or ope.rotor 
from the" requirements offhrancial 
assurance for closure and post-closure 
care(§§ 265.113(1), 264.145(1), 265. 143{h) 
and 265.115(h)). Previously, § § 265.143(i) 
and 265.143{h) required the O\vner or 
operator to submit certification to the 
Regional Administrator from himself 
and from an independent registered 
professional engineer that closure. had 
been accomplished in accordance with 
the closure plan. Within 60 days afler 
receiviag the certifications, unless the 
Regional Ad1ninistrator had reason to 
believe that closure was not in 
accordance wHh the plan, the Regional 
A<lminislrator was required to notify the 
owner or operator that he is no longer 
required to n1aintain financial assurance 
for closure. Sections 264.145(i} and 
265.145(h) specified that the owner or 
operator \Nas relieved of his post-closure 
financial sssurance oblig11tions when 
the owner or operator has completed, to 
the satisf<J.ction of the Regional 
Administrator, all post-closure care 
requiremeuts. 

i'he Agency proposed to drop the 
reference to the "independent" 
registered professional engineer in 
§ § 264.14~l(i) and 265.143(h) to be 
consistent with the proposed changes to 
§ § 264.115 and 265.115. The proposed 
rule also added a requirement to 
§ § 264.143(i), 264.145(i), 265.143(h), and 
265.145(h) that the Regional 
Administrator must provide the owner 
or operator wit11 a detailed written 
statement of any reasons to believe that 
closure or post-closure care has not 
beef1 in accordance with the approved 
plans. 

For the same reasons that the final 
rule is retaining the independent 
registered professional engineer . 
certification requirement, the final rule 
also retains the reference to the 
independent registered professional 
engineer in § § 264.143[i) and 265.143(h). 
Similarly, because the final rule requires 
in§§ 264.120 and 265.120 that an owner 
or operator must submit a certification 
from himself and an independent 
registered professional engineer that 
post-closure care has been completed in 
accordance with the approved post
closure plan, § § 264.145(i) and 
§ § 205.145(h) are revised to specify that 
within 60 days after receiving the 
required post-closure care certiflcati'ons 
the Regional Administrator--will notify 
the owner or operator in writing that he 
is no longer required to maintain 

financial assurance for post-closure care 
for that unit (or facility). Today's rule 
promulgates as proposed the 
requirement that the Regional 
l\d1ninistra_tor must provide the owner 
or operator with a detailed written 
staternent of any reasons to believe that 
closure or post-closure care has not 
been in uccordance with the approved 
plans. · 

I. Period of liability coverage 
(§§ 264.147{e) and 265.147{e)). The 
regulations previously required owners 
or operators to provide sudden 
accidental and, if applicable, nonsudden 
accidental liability coverage until 
certifications of closure have been 
received by the Regional Administrator. 
Because the Agency proposed to require 
that partial closures of disposal units be 
certified, units within a facility may be 
closed and certified 111rhile other units 
continue to operate. The Agency does 
not consider it appropriate to alter the 
an1ount of financial assurance required 
for sudden Or nonsudden liability 
coverage as a result of such partial 
closures. Therefore, the proposed rule 
clarified that an owner or operator must 
provide liability coverage continuously 
as required until the certification of final 
closure is received by the Regional 
Administrator. 

The Agency also bClieves that release 
from liability coverage requirements 
should be consistent with the 
procedures for releasing the owner or 
operator from.closure financial 
responsibility requirements under 
§§ Z64.143(i) and 265.143(h). Therefore, 
today's final rule states that owners or 
operators must maintain liability 
cover3.ge until the Regional 
Administrator notifies the owner or 
operator in writing that he is released 
from this obligation. ' 

m. Tlllording of instruments(§ 264.151). 
On March 19, 1985 the Agency proposed 
two changes to the wording of the 
instruments allowed under § § 264.143, 
264.145, 265.143, and 265.145. These 
changes, intended to ensure consistency 
with the other amendments in the 
proposal, modified§ 264.151(b) to 
provide that the surety is responsible for 
funding the standby trust fund within 15 
dayff after a "final" order to begin 
closure has been issued, and modified 
§ Z64.I51(l) by adding an additional 
paragraph requiring owners and 
operators using the financial test to list 
the most current cost estimates 
associated with their Class I UIC 
facilities under the Part 144 financial 
responsibility requirements. 

Because some owners or opera tors 
n11:1y use the financial test to cover 
closure and post~closure costs as well as 
liability coverage, the final rule adds a 

parallel paragraph to § 264.151(11, new 
paragraph {g}, to require these owners or 
operators to list cost estimates 
associated with their Class I UIC 
facilities under the Part 144 final 
responsibility requiremetlts. 

Those firms with surety bonds or 
letters from the chief financial officer 
issued before the effective date of these 
regulations must change those 
instruments to reflect these wording 
changes as§§ 264.143, 265.143, 264.145 
and 265.145 require that the wording of 
these instruments be identical to the 
applicable wording in §264.1~1. For 
owners or opera tors using surety bonds, 
the wording changes must be made 
within 60 days prior to the anniversary 
date of the establishment of the 
financial instrument(s}, as per 
§§ 264.142(b), Z65.142(b), 264.144(b) and 
265.144(b). For owners or operators 
using the financial test or corporate 
guarantee, the changes rnust be made 
within 30 days _after the close of the 
firn1's fiscal year and before submission 
of updated information to the Regional 
Administrator, as specified in 
§§ 264.142(!], 265.142(e), 264.145(!], and 
265.145(~). 

C. Interjm Status Standards(Port 265) 

1. Applicability of Requirements 
(§ 255.110(b)) 

Section 265.110(b) specified that the 
post-closure care regulations apply to all 
hazardous waste disposal facilities. 
Surface impoundments and waste piles 
that are unable to remove all hazardous 
wastes are required under § § 265.228 
and 265.258 to be closed as landfills and 
must comply with the post-closure care 
requirements. Therefore, in order to 
clarifythe applicability of§§ 265.117-
265.120, the Agency proposed in 
§ 265.lIO(b) that the post-closure care 
requirements apply to the owners or 
operators of all hazardous waste 
disposal facilities and piles and surface 
impoundments for which the owner or 
operator intends to remove the wastes 
at closure but is required to close the 
facility as a landfill. 

The Agency received no comments on 
this clarification and is promulgating the 
final rule as proposed. 

2. Waste Pile Closure Requirements 
Included by Reference in the Closure 
Performance Standard(§ 265.111(c)) 

Section Z65.112(a)(1) previously 
required the closure plan to include a 
description of how and when the facility 
will be partially closed, if applicable, 
and finally closed. The description must 
specify how the applicable requirements 
of the closure performance standHrd 
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specified in § 265.111 and the process
specific standards in Subparts J through 
Q will be met. The Agency proposed to 
incorporate the technical standards in 
the process-specific regulations into the 
closure performance standard in 
§ 265.111 and to revise § 265.111 to 
include a reference to § 265.258, which 
establishes closure requir:ements for 
waste piles. Closure requirements 
specific to ·Waste pHe facilities had not 
been promulgated prior to the 
pro1nulgation of the Subpart G 
regulations, and thus were not 
previously referenced. 

No comments were received 
concerning this proposal, and the 
Agency is adopting the rule as proposed. 

3. Submission oflnterin1 Status Closure 
and Post-Closure Plans(§§ 265.112(d), 
265.11B[e]J 

Sections 265.112[c) and 265.118[c) 
required owners or operators to submit 
their closure and post-closure plans 180 
days prior to final closure. The proposed 
an1endment specified that owners or 
opera'tors of facilities with a landfill, 
snrfaoe impoundment, \'\Taste pile, or 
land treatment unit·must subn1it their 
closure and post-closure plans for 
review and approval 180 days prior to 
the first partial Closure. Facilities with 
o.nly container storage, storage or 
treatment tanks, or incinerators must 
submit th:e closure plan 45 days prior to 
final closure. After the closure plan has 
been approved, the owner or operator is 
required to notify the Regional 
Administrator prior to all partial 
closures ·of landfills, -surface 
iinpoundments, waste piles, and land· 
treatn1ent units and prior to final 
closure. Unless changes are made to the 
approved closure plan, however, the 
proposed rule did not require the owner 
or operator to seek reapproval of the 
closure plan for each subsequent partial 
closure or final closure. 

Some commenters suggested that 
owners or operators be required to 
submit only that portion of the closure 
plan applicable to the urrit being closed. 
The Agency disagrees with this 
suggestion. All owners or operators of 
interim status facilities were required to 
have their plans a·vailable on-site by 
May 19, 1981. Therefore, no additional 
burden is imposed on the owner or 
operator by requiring that the entire 
plan be submitted. 

1'he Agency believes that it is 
necessary that the entire plan be 
siibmitted to ensure that -the plans 
adequately address the activities 
required at the entire facility. Especially 
if the owner or opera.tor intends 'to 
handle some of'the.hazardous wastes 
on-site, it is essential to ensure that the 

facility has incorpor~1ted these 
requirements into the closure plan. If 
necessary to ensure protection of human 
health and the environn1ent, the 
Regional Administrator may approve 
only that portion of the plan applicable 
to the partial closure, 

4. Written Statements by R·egional 
- Ad1ninistrator of Reasons for Refusing 
, to Approve or ·Reasons for Modifying 
Closure or Post-Closure Plan 
[§§ 265.112[d)(4), 265.118[1)) 

Sections 265.112[d) and 265.118(d) 
previously specified that the Regional 
Administrator would approve, modify, 
or disapprove the closure plan and, if 
applicable, post-closure plan within 90 
days of their receipt from the owner or 
operator. If the R.egional Administrator 
did not approve the plan, the oWner or 
operator was required t'o modify the 
plan or submit a new plan for approval 
within 60 days. If the Regional 
Adn1inistrator modified the plan, this 
modified plan became the approved 
closure and post-closure plan. 

In response- to the contention of the 
AGGI petitioners that this provision 
provided the Regional Administrator 
with undue discretion, the Agency 
proposed in § § 265.112( d) and 265.118[1) 
to require the-Regional Administrator to 
provide a detailed writte11 statement of 
reasons for refusing to, approve or 
reasons for modifying a closure or post
closure plan. In addition, to be 
consistent with the provisions of 
§ 265.t12(d) applicable to approving the 
closure plan, the Agency also proposed 
in§ 265.118(1) that the Regional 
Administrator will hold a public hearing 
on 8pprovirig the post-closi.Ire plan 
whenever such a hearing would clarify 
the issues. 

The commenters generally favored 
these proposed changes and the Agency 
is promulgating the rule as proposed. 

D. Typogmphicol Errors 

The final rule corrects a number of 
typographical errors included in the 
proposed rule. 

E. Permitting Standards (Part 270} 

1. Contents of Part B: General 
Requirements(§§ 270.14(b) (14), (151, 
and [16)) 

Section 270.14[b)(14) specified that the 
Part B application must include 
documentation that the notice in the 
deed required under § 264.120 has been 
filed. Because many Part B applications 
will be filed prior to closure of a 
hazardous waste disposal unit, it will 
not be possible to include 
docun1entation indicating that the 

notices have been filed. Therefore, the 
Agency proposed.to amend 
§ 270.14[b)[14j fo require documentation 
to be included in the Part B application 
only for facilities with hazardous waste 
disposal units closed prior to the 
submission of the application. In 
addition, because the notice in the deed 
requirement is now included in 
§ 264.119, the reference in§ 270.14[b)[14) 
to § 264.120 has also been amended. 

Section 270.14[b) [15) and (16) 
previously specified that the Part B . 
application must include a copy of the 
most recent closure and post-closure 
cost estimates as required by§§ 264.142 
and 264.144 and documentation required 
to demonstrate closure and post-closure 
financial assurance in accordance with 
the requirements of § § 264.143 and 
264.145, if applicable. Sections 264.143 
and 264.145 require that for new 
facilities, demonstration of financial 
assurance n1ust be made at least 60_ days 
prior to the initial receipt of hazardous 
wastes, Because an owner or operator of 
a new facility may submit the Part B 
application more than 60 days prior to 
the initial receipt of hazardous -wastes, 
the Agency also proposed to amend 
§§ 270.14[b) [15) and (16) to specify that 
a copy of the demonstration of financial 
assurance must 1be :included with the 
submission of ·the Part B application, or 
at least 60 days prior to the initial 
receipt of hazardous wastes, whichever 
is later. 

The Agency received no comments on 
any of these proposed changes and is 
promulgating them as proposed, 

2. Minor Modifications of Permits 
[§ 270.42[d)) 

Section 270.42[d) previously stated 
that a change in ownership or 
operational control of a facility may be 
considered a n1inor permit modification 
provided that the Director determines 
that.no other change is necessary in the 
permit and that a written agreement has 
been submitted to the Director which 
specifies the date for transfer of permit 
responsibility, coverage, and liability 
between the current and new 
permittees. The Agency wishes to 
ensure that facilities are transferred to 
fin8.ncially viable firms and thus 
proposed to reqtiire that the new owner 
demonstrate complianCe with the 
Subpart H regulations within three 
months of the transfer uf ownership. The 
preamble inadvertently stated that the 
proposed rule allowed for a six-month 
de'adline for demonstrating financial 
assurance although the proposed rule 
referred to the requirements of§ 270.72 
which proposed a three-n1onth deadline. 
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Son1e comincnters a,rgued that a six-
1nonth time limit was too short while 
others argued that it was too long. 
Another con1menter was concerned that 
the regulation did not state whether the 
old owner or operator remains 
responsible if the new owner or opera tor 
fails to demonstrate financial assurarice 
within the allotted time period. Finally, 
one con1n1enter noted that the reference 
to the deadlines in § 270.72, which 
address requirements for interim status 
facilities, is confusing for permitted~ 
.facilities .. 

The Agency disagrees With those 
cornmenters who argued that six months 
is insufficient time to demonstrate 
financial assurance. 1'he Agency is 
extending the three-month period 
allowed in the proposed rule to six 
months. EPA is also clarifying the 
Agency's intent that the old owner or 
operator is responsible for financial 
assurance obligations if the new owner 
or operator fails to meet his obligations. 
Finally, the final rule clarifies the 
language of § 270.42. The proposal 
jncluded a reference in § 270.42 to the 
deadlines of § 270.72. Because § 270.72 
refers to interim status facilities, the 
Agency was concerned that owners or 
operators may not recognize that the 
deadlines in § 270.72 also applied to 
permitted facilities under§ 270.42. To 
avoid potential ambiguitief!, the final 
rule otates explicitly in § 270.42(d) that 
the new owner or operator must 
demonstrate financial assurance v;ithin 
six months of the transfer of O\Vnership. 

3. Changes During Interim Status 
(§ 270.72(d)) 

Section 270.72(d] stated ·that when 
there is a transfer of ownership or 
operational control of an interim status 
facility, the old owner or operator is 
responsible for complying with the 
SUbpart H requirements until the new 
owner or operator demonstfates 
compliance with-the financial 
responsibility requirements. Consistent 
with the proposed changes to § 270.42(d) 
for permitted facilities, the Agency 
proposed to require that the new owner 
or operator demonstrate financial 
assurance within three months of the 
transfer of ownership. -

For the reasons discussed above, the 
Agency is allowing the new owner or 
operator six months to demonstrate 
financial assurance. The old owner or 
operator is responsible for financial 
assurance until the new owner or 
operator fulfills his obligations under 
SubpartH. 

Iii. State Authmity 

A. Applicability of Rules in 1luthorized 
States 

Under Section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) · 
Following authorization, EPA retains 
enforcement authority under Sections 
3008, 7003 and 3013 of RCRA, although 
authorized States have primary 
enforcen1ent responsibility. · 

Prior to HSWA amending RCRA, a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in a State where the State was 
authorized to permit. When new, more 
stringent Federal requirements were 
promulgated or enacted, the State wa·s 
obligated to enact equivalent authority 
within specified time fran1es. New 
Federal requirements did not take effect 
in an authorized State until the State 
adopted the requirements as State law. 

In contrast, under newly enacted 
Section 3006(g) of RCRA, 42 U.S.C. 
6926{g), new requirements and 
prohibitions imposed by the HSWA take 
effect in authorized States at the same 
time that they take effect in 
nonauthorized States. EPA is directed to 
carry out those requirements and 
prohibitions in authorized States, 
including the isSU\ince of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA~related provisions as State law 
to retain final auth6rization, the HSWA 
are applied in authorized States in the 
interim. 

B. Effect on State Authorizations 
Today's announcement promulgates 

standards that will not be effective in 
authorized States since the requirements 
will not be imposed pursuant to the 
HSWA. Thus, the requirements will be 
applicable only in those States that do 
not have final authorization. In 
authorized States, the requirements will 
not be applicable until the State r8vises 
its program to adopt equivalent 
requirements under State law. 

40 CFR 271.21(e)(2) requires that 
States that have final authorization must 
revise their programs to include 
equivalent standards within a year of 
promulgation of these standards if only 
regulatory changes are necessary, or 
within two years of promulgation if 
statutory changes are necessary. These 
deadlines can be extended in 

exceptional cnses (40 CFR 271.21(e)(3)). 
()nee EPA approves the revision, the 
State requirements become Subtitle C 
RCRA requirerilents. 

Slates with authorized RCRA 
progra1ns may already have 
require1nents similar to those in today's 
rule. These State requirements have not 
been assessed against the Federal 
regulations being promulgated today to 
determine whether they meet the tests 
for authorization. Thus, a State is not 
authorized to carry out these 
requirements in lieu of EPA until the 
State requirements are approved. Of 
course, States with existing standards 
may continue to administer and enforce 
their standards as a matter of State law. 

States that submit official applications 
for final authorization less than 12 
months after promulgation of these 
standards may be approved without 
including equivalent standards. 
However, once authorized, a State must 
revise its program to include equivalent 
standards \Vithin the time period 
discussed above. The process and 
'Schedule f6r revision of State programs 
is described in 40 CFR § 271.21. 

It should be noted that authorized 
States are only required to revise their 
programs when EPA promulgates 
standards more stringent than the 
existing standards. Under Section 3009 
of RCRA, States are allowed to impose 
standards which are more stringent than 
those in Federal program. Some of the 
standards promulgated today are 
considered to be less stringent than or 
reduce the scope of the previo.us Federal 
requirements. Those provisions appear 
in Sections: 264.112(a), 264.118(a), 
265.112(a), Z65.118(a), 264.112(b)(7), 
Z64.112(e), 265.112(e), 264.113, 265.113, 
264.115, 265.115, 264.143(a)(10), 
2B4.143(e)(5), 264.145(a)(11), 
264.145(e)(5), 265.143(a)(10), 
265.143(d)(5), 265.145(a)(11), 
265.145(d)[5), 264.143(b)(4)(ii), 
264.145[b)( 4)(ii), 265.143(b)(4)[ii), 
265.145(b )(4)(ii), 264.143( c)(S), 
264.143(d)(8), 264.145(c)(5), 264.145(d)(9), 
265.143(c)(6), 265.145(c)(9), 265.112(b)(7), 
264.112(d), 265.112(d), 265.llB(e), and 
265.118(1). Authorized States will not be 
required to revise their programs to 
adopt requirements equivalent or 
substantially equivalel)t to the 
provisions identified above. 

IV. Executive Order 12291 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. The regulatory amendments being 
promulgated today to Subparts G and H 
are not "major rules." Some of the 
amendments are technical corrections 
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designed to clarify the intent of the 
regulations issued January '12, 1981. The 
changes are not likely to result in a 
significant increase in costs and thus are 
not a major rule. No 'Regulatory Impact 
analysis has been prepared. 

V. Paperwot'k Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by the Office of . 
Management and Budget (OMB] under 
the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. and have been assigned OMB 
control number 2050--0008. 

VI. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
of 1980 (5 U.S.C. 801 et seq.), Federal 
agencies must, in developing 
regulations, analyze their impact on 
small entities (sn1all businesses, small 
government jurisdictions, and small 
organizations). Many of the changes 
promulgated today clarify the existing 
regulations and thus result in nO" 
additional costs. For those amendn1ents 
that will result in an increase in costs, 
the costs are not significant enough to 
in1pact adversely the viability of small 
entities. · 

Accordingly, I certify that this 
regulation will not have a significant 
impac.t on a substantial number of small 
entities. 

VII. Supporting Documents 

A background document was 
prepared for the Subpart G closure and 
post-closure care regulations and for the 
financial assurance regulations 
pro1nulgated on January 12, 1981. In 
addition, baCkground documents were 
prepared for the financial assurance 
regulations published on April 7, 1982. 
Suppo:r.ting materials, including a 
background document, discussing the 
most significant issues raised by the 
amendments promulgated today have 
been prepared and are included in the 
docket for these regulations. 

The supporting materials are 
available for review in the public 
docket, Room S-212-E U.S. EPA, 401 M 
Street, SW., Washington, D.C. 20460 
from 9:00 a_.m. to 4:00 p.m., Monday 
through Friday, excluding holidays. 

EPA will prepare guidance manuals to 
assist owners or operators and 
regulatory officials and will make them 
available from ·EPA Headquar.ters and 
fhe Regional Offices. 

VII!. Effective Date 

Section BOlQ(b) of RCRA provides that 
EPA's ·hazardous waste regUlations and 
revisions thereto .take effect six months 
after .their promulgation. The purpose of 

this requirement is to allow sufficient 
lead tirne for the regulated community to 
prepare to comply with major new 
regulatory requirements. Section 553(d) 
of the Administrative Procedures Act 
prohibits "publication of service of a 
substantive rule ... less than 30 days 
before its effective date except for good 
cause." For the amendment to 
§ 270.14(b](14) promulgated today, 
however, the Agency believes that an 
effective date six months or 30 days 
after promulgation would cause 
a·ubstantial and unnecessary disrupt~on 
in the implementation of the- regulations 
and would be contrary to the-interest of 
the regulated community. and the public. 

Today's amendment to§ 270.14(b][14) 
requires that an owner or operator 
seeking a permit submit documentation 
that notices required under§ 264.119 
have been filed_ only for hazardous 
waste disposal units that have been 
closed. The previous regulations 
required that documentation of such 
notices be submitted for the entire 
facility, whether or 11;ot units have been 
closed at the time the permit application 
is submitted. 

The Agency believes it makes little 
sense that the intended relief from this 
requirement be delayed for six months. 
This is especially true in light of the 
requirement that owners or operators of 
land disposal facilities submit their 
permit applications by Novernber 8, 1985 
(see HSWA § 213). Consequently, the 
Agency is setting an effective date of. 
May 2, 1986, for the amendment to 
§ 270.14(b)(14) promulgated in this 
rulemaking act~oJ.1. 

Dated: March 8, 1986. 
Approved: 

Lee M. Thomas, 
Administrator. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is to be amended as follows: 

PART
0

260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

~ 40 CFR Part 260 is amended as 
follows: 

1. ·The authority citation for Part 260 
ccintinues to read as follows: 

A.i.tthority: Secs. 1006, 2002(a), 3001 through 
3007, 3010, 3014, 3015, 3017, 3018, 3019, and 
7004, of the Solid Waste_Dispoaal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1978, as amended {42 U.S.C. 
6905, 6912{a), 6921 through 6927, 6930, 0934, 
6935, 6937,.6938, 6939 and 6974). 

Subpart B-Definlllomi 

2. In 40 CFR Part 260 Subpart B, 
§ 260.10 is amended by adding the 

following terms alphabetically to the 
existing list of tern1s: 

§ 260.10 .Deflnltiona, 

• • 
"Active life" of a facility means the 

period from the initial receipt of 
hazardous waste at the facility until the 
Regional Administrator receives 
certification of final closure. 

"Final closure" means the closure of 
all hazardous waste management units 
at the facility in accordance with all 
applicable closure requirements so that 
hazardous waste manage1nent activities 
under Parts 264 and 265 of this Chapter 
are no longer conducted al the facility 
unless subject to the provisions in 
§ 262.34. 

"Hazardous waste management unit" 
is a contiguous area of land on or in 
which hazardous waste is placed, or the 
large~t area in which there is significant 
likelihood of mixing hazardous waste 
constituents· in the same area. Examples 
of hazardous waste management units 
include a surface impoundment, a waste 
pile, a lan'd treatment area, a landfill 
cell, an incinerator, a tank and its • 
associated piping and underlying 
containment system and a container 
storage area. l\ container alone does not 
constitute a unit; the unit includes 
containers and the land or pad upon 
which they are placed. 

"Partial closure" means the closure of 
a hazardous waste management unit in 
accordance with the applicable closure 
requirements of Parts 264 and 265 of this 
Chapter at a facility that contains other 
active hazardous waste management 
units. For example, partial closure may 
include the closure of a tank (including 
its associated piping and underlying 
containment systems), landfill cell, 
surface impoundment, waste pile, or 
other hazardous waste management 
unit, while other units of the same 
facility continue to operate. 

• • • 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

40 CFR Part 264 is amended as 
follows: 

1. The authority citation for Part 264 
continues to read aS follows: 

Authoflty: Secs. 1006, 2002(a), 3004 and 
3005 .of the SoUd Waste Disposal Act, as 
amended Qy the Resource Conservation and 
Recovery Act of 1976, as amended {42 U.S.C. 
6905, 0912(a), 6924 and 6925). 
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2. 40 CFR Part 264 Subpart G, 
§§ 264.110-264.120 are revised to read as 
follows: 

Subpart G-Closure and Post~Closure 

Sec. 
264.110 Applicability. 
264.111 Closure performance standard. 
264.112 Closure plan~ amendment of plan. 
264.113 Closure; thne allowed for closure, 
264.114 Disposal or decontamination of 

equipment, structures and soils.-
264.115 Certification of closure. 
284.116 · Survey plat. 
264.117 Post-Closure care and use of 

property, 
264.118 Post-closure plan; amei1dment of 

plan. 
264.119 - Post-closure notices. 
Z64.120 Certification of completion of post

closure care. 

Subpart G-Closure and Post-Closure 

§ 264.110 Applicability. 
Except as § 264.1 provides otherwise: 
(a] Sections 264.111-264.115 (which 

concern closure) apply to the owners 
and operators of all hazardous waste 
management facilities; and 

(b) Sections 264.lHl-264.120 [which 
concern post-closure care) apply to the 
owners and opera tors of: 

(1) All hazardous waste disposal 
facilities; and 

(2) Waste piles and surface 
"impoundments from which the owner or 
operator intends to remove the wastes 
at closure to the extent that these 
sections are made applicable to such 
facilities in§§ 264.228 or 264.258. 

§ 264.111 Closure performance standard. 
. The owner or operator n1ust close the 
fHcility in a n1anner that: 

(a) Minimizes the need for further 
maintenance; and 

(b) Controls,. minimizes or eliminates, 
to the extent necessary to protect human 
health and the environment, post
closure escape of hazardous waste, 
hazardous constituents, leachate, 
contaminated run~off, or hazardous 
waste decornposition products to the 
ground or surface waters or to the 
atmosphere; and 

[c) Complies with the closure 
requirements of this Subpart including, 
but not limited to, the requirements of 
§ § 264.178, 264.197, 264.228, 264.258, 
264.280, 264.310 and 264.351. 

§ 264.112 Closure plan; amendment of 
plan. 

(a) Written plan. (1) The owner or 
operator of a hazardous waste 
management facility must have a 
written closure plan. In addition, certain 
surface impoundments and waste piles 
from which the owner or operator 
intends to remove or decontaminate the 

hazardous waste at partial or final 
closure are required by 
§§ 2B4.22B(c)(l)[i) and 264.25B[c)(l)(i) to 
have contingent closure plans. The plan 
must be subn1itted with the permit 
application, in accordance with 
§ 270.14[b)(13) of this Chapter, and 
approved by the Regional Administrator 
as part of the permit issuance 
procedures under Part 124 of this 
Chapter. In accordance with § 270.32 of 
this Chapter, the approved closure plan 
will become a condition of any RCRA 
permit. 

(2) The Regional Administrator's 
approval of the plan must ensure that 
the approved closure plan is consistent 
with§§ 264.111-284.115 and the 
applicable requirements of§§ 264.90 et 
seq., 264.178, 264.197, 264.228, 264.258, 
264.280, 264.310, and 264.351. Until final 
closure is completed and certified in 
accordance with§ 264.115, a copy of the 
approved plan and all approved 
revisions must be furnished to the 
Regional Administrator upon request, 
including request by mail. 

[b) Content of plan. The plan must 
identify steps necessary to perform 
partial and/ or final closure of the 
facility at any point during its active life. 
The closure plan must include, at least: 

(1) A description of how each 
hazardous waste management unit at 
the facility will be closed in accordance 
with § 264.111; · 

(2) A description of how final closure 
of the facility will be conducted in 
accordance with § 264.111. The 
description must identify the maximum 
extent of the operations which will be 
unclosed during the active life of the 
facility; and 

(3) An estimate of the maximum 
inventory of hazardous wastes ever on· 
site over the active life of the facility 
and a detailed description of the 
methods to be used during partial 
closures and final closure, in'ciluding1 but 
not limited to, methods for removing, 
transporting, treating, storing, or 
disposing of all hazardous wastes, and 
identification of the type[s) of the off
siie hazardous waste management units 
to be used, if applicable; and 

(4) A detailed description of the steps 
needed to remove or decontaminate all 
hazardous waste residues and · 
contaminated containment system 
components, equipment, structures, and 
soils during partial and final closure, 
including, but not limited to, procedures 
for cleaning equipment and removing 
cont6minated soils, methods for 
sampling and testing surrounding soils, 
and criteria for determining the extent of 
decontamination required to satisfy the 
closure performance standard; and 

(5) A detailed description of other 
activities necessary during the closure 
period to ensure that all partial closures 
and final closure satisfy the closure 
performance standards1 including, but 
not limited to, ground-water monitoring, 
leachate collection, and run-on and run
off control; and 

[B) A schedule for closure of each 
hazardous waste m_anagement unit and 
for final closure of the facility. The 
schedule must include, at a minimum, 
the total time required to close each 
hazardous waste management unit and 
the time required for intervening closure 
activities \Vhich will allow tracking of 
the progress of partial and final closure. 
[For example, in the case of a landfill 
unit, estin1ates of the time required to 
treat or dispose of all hazardous waste 
inventory and of the time required to 
place a final cover must be included.) 

· (7) For facilities that use tnwt funds to 
establish financial assurance under 
§§ 264.143 or 264.145 and that are 
expected to close prior to the expiration 
of the permit, an estimate of the 
expected year of final closure. 

(c) Amendment of plan. The owner or 
operator mTJ.st submit a written request 
for a permit modification to authorize a · 
change in operating Plans, facility 
design, or the approved closure plan in 
accordance with the procedures in Parts 
124 and 270. The written request must 
include a copy of the amended closure 
plan for approval by the Regional 
Administrator. 

(1) The owner or operator may submit 
a written request to the Regional 
Administrator for a pennit modification 
to amend the closure plan at any time 
prior .to the notification of partial or final 
closure of the facility. 

(2) The owner or operator must submit 
a written request for a permit 
modification to authorize a change in 
the approved closure plan whenever: 

(i) Changes in operating plans or 
facility design affect the closure plan, or 

(ii) There is a chang< in the expected 
year of closure, if applicable, or 

(iii) In conducting partial or final 
closure activities, unexpected events 
require a modification of the approved 
closure plan. 

(3) The owner or operator must submit 
a written request for a permit 1 

rnodification including a copy of the 
amended closure plan for approval at 
least 60 days prior to the proposed 
change in facility design or operation, or 
no Inter than 60 days after an 
unexpected event has occurred which 
has affected the closure plan. If an 
unexpected event occurs during the 
partial or final closure period, the owner 
or operliltor must request a permit 
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modification no later than 30 days after 
the unexpected event. An owner or 
operator of a surface impoundment or 
waste pile that intends to remove all 
hazardous Waste at closure and is not 
otherwise required to prepare a 
contingent closure plan under 
§§ 264.22B[c)[1J(i) or 264.258[c)(l)(i), 
must submit an amended closure plan to 
the Regjonal Administrator no later than 
00 days from the date that the owner or 
operator or Regional Administrator 
determines that the hazardous waste 
management unit must be closed as a 
landfill, subject to the requirements of 
§ 264.310, or no later than 30 days from 
that date if the determination is made 
during partial or final closure. The 
Regional Administrator will approve, 
disapprove, or modify this amended 
plan in accordance with the procedures 
in Parts 124 and 270. In·accordance with 
§ 270.32 of this Chapter, the approved 
closure plan will become a condition of 
any RCRA permit issued. _ 

(4) The Regional Administrator may 
request modifications to the p1an under 
the conditions described 1n 
§ 264.112[c)[2). The owner or operator 
must submH the modified plan within 60 
days of the Regional Administrator's 
request, or within 30 days if the change 
in facility conditions-occurs during 
partial or final closure. Any 
modifications requested by the Regional 
Administrator will be approved in 
accordance with the procedures in Parts 
124 and 270. 

[d) Notification of partial closure and 
final closure. 

(1) The owner or operator must notify 
the Regional Administrator in writing at 
least 60 days prior to the date on which 
he expects to begin closure of a surface 
impoundment, waste pile, land 
treatment or landfill unit, or final closure 
of a facility with such a unit. The owner 
or operator m,ust notify the Regional 
Administrator in writing at least 45 days 
prior to the date on which he expects to 
begin final closure of a facility with only 
treatment or storage tanks, container 
storage, or incinerator units to be closed. 

(2) The date when he "expects to 
begin closure" must be either no later 
than 30 days after the date on which any 
hazardous waste management unit 
receives the known final volume of 
hazardous wastes or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes, no 
later than one year after the date on 
which the unit received the most recent 
volurrie of hazardous waste. If the ff\Vner 
or operator of a hazardous waste 
management unit can demonstrate to the 
Regional Administrator that the 
hazardous: waste rnanagement.unit or 

facility has the capacity to receive · 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all applicable permit 
requirements, the Regional 
Administrator may approve an· 
extension ,to this oneRyear lin1it. 

(3) If the facility's permit is 
terminated, or if the facility is otherwise 
ordered, by judicial decree or final order 
under Section 3008 of RCRA, to cease 
receiving hazardous wastes or to close,. 
_then the requirements of this paragraph 
do not apply. 1-Io.wever, the owner or 
operator must close the facility in 
accordance with the deadlines 
established in § 264.113. 

[e) Removal of wastes and 
decontamination or dismantling of 
equjpn1ent. Nothing in this Section shall 
preclude the owner or operator from 
removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance with the 
approved partial or final closure plan at 
any time before or after notification of 
partial or final closure. 

§ 264.113 Closure; time allowed for 
closure. 

(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous vvaste management unit or 
facility, the owner or operator must 
treat, remove from the unit or facility, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the owner or 
operator complies with all applicable 
requirements for requesting a 
modification to the permit and 
demonstrates that: 

(l)[i) The activities required to comply 
with this paragraph will, of necessity, 
take longer than 90 days to complete; or 

(ii)[A) The hazardous waste 
management unit or f14cility has the 
capacity to receive additional hazardous 
wastes; and 

[BJ There is a reasonable likelihood 
that he or another person will 
,recommence operation of the hazardous 
waste management unit or the.facility 
within one year; and 

(CJ Closure of the hazardous waste 
management unit or facility would be 
fn'"compatible with continued operation 
of the site: and ' 

[2) He has taken and will continue to 
take-all steps to prevent threats to 
human health and the environment, 
including compliance with all applicable 
permit requirements. 

(b} The owner or operator must 
complete partial and final closure 
activities in accordance with the 

Approved closure plan and "'ithin 180 
days after receiving the final volume of 
hazardous wastes at the hazardous 
waste rnanagement unit or facility. 1'he 
Regional Administrator may approve an . 
extension to the closure period if the 
owner or operator complies with all 
applicable requirements for requesting a 
modification to the permit and 
demonstrates that: · 

[l)[i) The partial or final closure 
activities will, of necessity, take longer· 
than 180 days to complete; or 

(ii)(A) The hazardous waste 
management unit or facility has the 
capacity to receive· additional hazardous 
wastes; and 

[B) There Is reasonable likelihood that 
he or another person will recoinmence · 
operation of the hazardous waste 
management unit or the facility within 
one year: and 

[CJ Closure of the hazardous waste 
management unit or facility would. be 
incompatible with continued operatiori 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment from 
the unclosed but not operating 
hazardous wci.ste management unit or 
facility, includ.ing compliance with all 
applicable permit requirements. 

{c} The demonstrations referred to in 
§ 264.113[a) and [b) must be made as 
follows: (1) The demonstrations in 
paragraph [a) must be made at least 30 
days prior to the expiration of the 90-
day period in paragraph [a); and (2) the 
demonstration in paragraph [b) must be 
made at least 30 days prior to the 
expiration of the 180-day period in 
paragraph (b). 

§ 264.114 Disposal or decontamination of 
equipment, structures and soils. 

During the partial and final closure 
periods, all contaminated equipment, 
structures and soils must 1be properly 
ilisposed of or decontaminated unless 
otherwise specified in § § 264.228, 
264.25B, 264.280, or 264.310. By removing 
any hazardous· wastes or hazardous 
constituents during partial and final 
closure, the owner or operator may 
become a generator of hazardous waste 
and must handle that waste in 
accordance with all applicable 
requirements of Part 262 of this Chapter. 

§ 264.115 Certification of closure .• 

Within 60 days of completion of 
closure of each hazardous waste surface 
impoundment, waste pile, land 
treatment, and landfill unit, and within 
60 dayS of the completion of final 
closure, the owner or operator must 

_submit to the Regional Administrator, by 
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regiStered mail, a certification that the 
hazardous waste 1nanagement unit or 
facility, as applicable, has bP.en closed 
in uccorclance with the specifications ·in 
lhe approved closure plan. The 
certification n1ust be signed by thP. 
ovvner or operator and by an 
independent registered professional 
engineer. Docurr1entation supporting the 
independent registered professional 
engineer's certification must be 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
r~!quirements for closun! under 
§ 264.H3(i), 

§ 264.116 Survey plat. 

No later than the submission of the 
certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the 
'local zoning authority, or the authority 
with jurisdiction over local land use, 
1-1.11d to the Regional Administrator, a 
survey plat indicating the location and 
dimensions of landfills cells or other 
hazardous wasfe disposal units with 
respect to permanently surveyed 
benchn1urks. This plat inust be prepared 
and certified by a-professional land 
surveyor. The plat filed wilh the local 
zoning authority, or lhe authority with 
jurisdiction over local land uae, n1ust 
contain a note, pron1inently displayed, 
\"1/hich states the owner's or operator's 
obligation to restrict disturbance of the 
hazardous \Vaste disposal un·it in 
accordance with the applicable Subpart 
c; regulations. 

~ 264.117 Post·closure care and use of 
property. 

{a)(1) Post-closure cure for each 
hazardous waste managen1ent Unit 
suhject to the requirements of 
§ § 264.117-264.120 must begin after 
completion of closure of the unit and 
continue for 30 years after that date and 
must consist of at least the following: 

(i} fylonitoring and reporting in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this Part; 
and 

(ii) Maintenance and monitoring of 
\Vaste containment systems in 
accordance ·with the requirements of 
Subparts F, K, L, M, and N of this Part. 

(2) Any time preceding partial closure 
of a hHzardous waste managen1ent unit 
subject to post-closure care 
requirements or final closure, or any 
time during the post-closure period for a 
particular unit, the Regional 
Administrator may, in accordance with 
the permit modification procedures in 
Parts 124 and 270: 

(i) Shorten the post-closure care 
period applicable to the hazardous 

\Vuste 1nanagc1nent uriit, or facility, if all 
disposal units have been closed, if he 
finds that the reduced period is 
sufficient to protect human heulth arid 
the environn1ent (e.g., leachate or 
ground-water monitoring results, 
characteristics of the hazardous wastes, 
application of advanced technology, or 
alternative disposal, _treatment, or re-use 
techniques indicate that the hazardous 
waste management unit or facility is 
secure); or 

{ii) Extend the post-closure ca.re 
period applicable to the hazardous 
waste management unit or facility if he 
finds that .the extended period is 
nece_ssary to protect human health and 
the environment (e.g., leachate or 
ground·water monitoring results 
indicate a potential for migration of 
hazardous wastes at levels which n1ay 
be harmful to human health and the 
environment). 

(b) The Regional Administrator n1ay 
require, at partial and final closure, 
continuation of any of the security 
requirements of§ 264.14 during part or 
all of the post-closure period when: 

(1) 1-lazardous wastes rnay ren1ain 
exposed after co1npletion of partial or 
final closure; or 

(2) Access by ihe public or domestic 
livestock may pose a hazard to hun1an 
health. 

{c) Post-closure use of property on or 
in which hazardous wastes remain after 
partial or final closure must never be 
allowed to disturb the integrity of the 
final cover, liner(s], or any other 
components of the containment system, 
or the function of the facility's · 
monitoring systems, unless the Regional · 
Administrator finds that the 
disturbance: 

(1) Is necessary to the proposed use of 
the property, and will not increase the 
potential hazard to human health or the 
environment; or 

(2) Is necessary to reduce a threat fO 
hu1nan health or the environn1ent. 

(d) All post-closure care activities 
Inust be in accordance with the 
provisions of the approved post-closure 
plan as.specified in § 264.118. 

§ 264.11 B Post-closure plan; amendment 
of plan. 

(a} WI'itten Plan. The owner or 
operator of a hazardous waste disposal 
unit rn~st have a written post-closure 
plan. In addition, certain surface 
impoundments and waste piles frorn 
which the owner or operator intends to 
remove or decontaminate the hazardous 
wastes at partial or final closure are 
required by § § 264.228(c)(l)(ii) and 
264.25B(c)('l)(ii) to have contingent post
closure plans. Owners or operators of 
surface impoundments and ti\rae.te piles 

not othetwise required to prepare 
contingent post·closU:re plans under 
§§ 2G4.226(c)('l)(ii) and 264.258(c)(1)(ii) 
1nust subn1it a post-closure plan to the 
Regional Adminisfrator within 90 days 
fron1 the date that the owner or operator 
or Regional administrator determines 
that the hazardous waste management 
unit must be closed as a landfill, subject 
to the requirements of§§ 264.117-
264.120. The plan must be submitted 
with the pcnnit application, in 
accordance with§ 270.14(b](13) of this 
Chapter, and approved by the Regional 
Administrator as part of the perrrtit 
issuance procedures under Part 124 of 
this Chapter. In accordance with 
§ 270.32 of this Chapter, the approved 
post-closure plan will become a 

· condition of any RCRA permit isRued, 
(b} For each hazardous waste 

management unit subject to the 
requirements of this SeCtion, the post
closure plan must identify the activities 
that will be carried on after closure of 
each disposal unit and the frequency of 
these activities, and include at least: 

(1) A description of the planned 
1nonitoring activities and frequencies at 
which they will be performed to comply 
with Subparts F, K, L, M, and N of this 
Part during the post~closure care period; 
and 

(2) A description of the planned 
1naintenance activities, and frequencies 
at which they \-Vill be performed, to 
ensure: 

(i) The integrity of the cap and finRl 
cover or other containment systems in 
accordance with the requirements of 
Subparts K, L, M, and N of this Part; and 

{ii) .The function of the monitoring 
equipn1ent in accordance with the 
requjrements of Subparts F, K, L, M, and 
N of this Part; and 

(3) The name, address, and phone 
nun1ber of the person or office to contact 
about the hazardous waste disposal unit 
or facility during the post-closure care 
period. 

(c) Until final closure of the facilily, • 
copy of the approved post-closure plan 
rnust be furnished to the Regional 
Administrator upon request, including 
request by mail. After final closure has 
been certified, the person or office 
specified in § 264.1BB(b)(3) must keep 
the approved post·closure plan during 
the remainder of the post-closure period. 

(d) Amendment of plan. The owner or 
operator must request a permit 
modification to authorize a change in 
the approved post-closure plan in 
accordance with the applicable 
requirements of Parts 124 and 270. The 
written request must include a copy of 
the an1ended post-closure plan for 
approval by the Regional /\dm.inistrator. 
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(1) The owner or ()pe·rator may suUn1it 
a written request to the Regional 
Administrator for a pel!nit n1odificaUon 
to amend the post-closure plan at any , 
time during the active~life of the facility 
or during the post-closure care period. 

{2) The owner or operator must submit 
a writteri request for a per1nit 
modification tO authorize a change in 
the approved post-closure plan 
whenever: 

[i) Changes in operating plans or 
facility design affect the approved post
ciosure plan, or 

(ii) There is a change In the expected 
year of final closure, if applicable, or 

{iii) Events which occur during the 
active life of the facility, including 
partial and final closures, affect the· 
approved post~c:losure plan. 

(3) The owner or Operator must submit 
a written request for a permit 
modification at least 60 days prlor to the 
proposed change in facility design or 
operation, or ilo later than.BO days after 
an unexpected event has occurred 
which has affected the post-closure 
plan. An owner or operator of a surface 
impoundment or waste pile that intends 
to remove 8.II hazardous vvaste at 
closure and is not otherwise required to 
submit a contingent post-closure plan. 
under§§ 264.22B(c)(1J(ii] and 
264.25B[c)(l)[ii) must submii a post
closure plan to the Regional. 
Administrator no later than 90 days 
after the date that the owner or operator 
or Regional Administrator determines 
that the hazardous waste management 
unit must be closed as a landfill, subject 
to the requirements of § 264.310. The 
Regional Administrator will approve, 
disapprove or modify this plan in 
accordance with the procedures in Parts 
124 and 270. In accordance with § 270.32 
of this Chapter, the approved post
closure plan ·will become a permit 
condition. · 

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in · 
§ 264.11B(d)(2). The owner or operator 
must submit the modified plan no later 
than 60 days after the Regional 
Administrator's request, or no later than 
90 days if the unit is a surface 
impoundment or waste pile not 
previously required to prepare a 
contingent post-closure plan .. Any 
modifications requested by the Regional 
Administrator will be approved, 
disapproved, or modified in accordance 
with the procedures in Parts 124 and 270. 

§ 264.119 PostvclosUre notices. 
[a) No later than BO days after 

certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the 

local zoning autht;>rity, or the authority 
. ·with jurisdiction over local land use, 
and to·the Regional Administrator a 
-record of the type, location, and qllantity 
of hazardou_s wastes disposed of within 
each cell or other disposal unit of the 
facility. For hazardous wastes disposed 
of before January 12, 1981, the owner or 
operator must identify the type, location, 
and quantity of the hazardous wastes to 
the best of his knowledge and in 
accordance with any records he has 
kept. · 

[b) Within 60 days of certification of 
closure of the first hazardous '!Vaste 
disposal unit and within 60 days of 
certification of closure of the last 
hazardous waste disposal unit, the 
owner or operator must: 

(1} Record, in accordance with State 
laiv, a notation on the deed to the 

- facility propeZ.ty-or on some other 
instrument \vhich is normally examined 
during title search-that will in 
perpetuity notify any potential 
purchaser of the property tha.t: 

[i) The land has been used to manage 
hazardous wastes; qnd 

(ii) Its use is restricted under 40 CFR 
Subpart G regulations; and ' 

(iii) The survey plat and record of the 
type, location, and quantity of 
hazardous wastes disposed of within 
each.cell or other hazardous waste 
disposal unit of the facility required by 
§ 264.116 and § 264.119(a) have been 
filed with the local zoning authority or 
the authority with jurisdiction over local 
land use and with the Regional 
Administrator; And 

(2) Submit a certification, signed by 
the owner or operator, that he has 
recorded the notation specified in 
paragraph (b )(1) of this Section, 
including a copy of the document_ in 
which the notation has been placed, to 
the Regional Administrator. 

{c) If the owner or operator or any 
subsequent owner or operator'of the 
land upon which a hazardous waste 
disposal unit is located wishen to 
remove hazardous wastes and 
hazardous waste residues, the liner, if 
any, or contaminated soils, he must 
request a modification to the post
cldsure permit in accordance with the 
applicable requirements in Parts 124 and 
270, The owner or operator must 
deriionstrate that the removal of 
hazardous wastes will satisfy the 
criteria of§ 264.117(c]. By removing 
hazardous waste, the owner or operator 
may become a generator of hazardous 
waste and must manage it in accordance 
with all applicable requirements of this 
Chapter. If he is granted a permit 
modification or otherwise granted 
approval to conduct such removal 
activities, the owner or operator may 

request that the Regional Ad1ninistrator 
approve either: 

{1} The re1npval of the notation on the 
deed to the facility property or other 
instrun1ent norrnally examined during 
title search; or 

(2) The addition of a notation to the 
deed or instrument indicating the 
removal of the hazardous waste. 

§ 264.120 Certification of completion of 
post~closure care. 

No later than 60 days after completion 
of the established post-closure care 
period for each hazardous waste 
disposal unit; the owner or operator 
must submit to the Regional 
Administrator, by registered mail, a 
certification that the post-closure care 
period for the hazardous waste disposal 
unit \Vas performed in aci::ordance with 
the specifications in the approved post
closure plan. The certification must be 
signed by the owner or operator and an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer's certification must be 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for post~closure care under 
§ 264.145(i). 

Subpart H-Financlal Requirements 

40 CFR Part 264 Subpart H is amended 
as follows: 

1. In § 264.141, the following term is 
add.ed to paragraph (I] in alphabetical 
order: 

§ 264.141 Definitions of terms as used in 
this subpart. 

{f) * * * 
"Current plugging and abandonment 

cost estimate" means the most recent of 
the estimates pfepared in accordance 
with§ 144.62(a), (b), and (c) of this title. 

2. ln § 264.142, paragraphs (a), 
introductory text of (b) and ( c) are 
revised to read as follows: 

§ 264.142 Cost estimate for closure. 

{a) The owner or operator must have a 
detailed written estimate, in current 
dollars, of the cost of closing the facility 
in accordance with the requirements in 
§§ 264.111-264.115 and applicable . 
closure requirements in § § 264.178, 
264.197, 264.228, 264.258, 264.280, 264.310, 
and 264.351. 

(1) The estimate must equal the cost of 
final closure at the point in the facility's 
active life when-the extent.and manner 
of its operation would make closure the 
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n1ost expensive, as indicated by its 
closure plan (see§ 26'1.112{b)); and 

{2) The closure cost estimate rnust be 
based on the costs to the owner or 
operator of hiring a third party to close 
the facility. A third party is a party who 
is neither a parent nor a subsidiary of 
the owner or operator. {See definition of 
parent corporation in§ 264.141{d].) The 
owner or operator may use costs for on
site disposal if he can demonstrate'that 
on-site disposal capacity will exist at au· 
tirncs over the-life of the facility. 

,(3) The closufe cost estimate n1ay not 
incorporate any salvage value that may 
be rei:1lized with the sale of hazardous 
wastes, facility structures or equipment, 
land, or other assets associated with the 
facility al the time of partial or final 
closure. 

(4} The owner or operator may not 
incorporate a zero cost for hazardous 
wastes that Jnight have economic value. 

{b) During the active life of the 
facility, the owner or operator must 
adjust the closure cost estimate for 
inflJ.tion within 60 days prior to tht 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 254.143. For owners and 
operat6rs using the financial test or 
corporate guarantee, the closure cost 
estimate must be updated for inflation 
within 30 days after the close of the 
firm's fiscal year and before sub1nission 
of updated information to the Regional 
Administrator as specified in 
§ 264.143{[){3). The adjustment may be 
made by recalculating the maximum 
costs of closure in current dollars, or by 
using an inflation factoT derived fron1 
the most recent Implicit Price Deflator 
for Gross National Product published by 
the U.S. Departinent of Comn1erce in its 
Survey of Current Business, as specified 
in paragraphs {b){1] and (b){2) of this 
section. The inflation factor is the result 
of dividing the latest published annual 
Defl.ator by the Deflator for the previous 
year. 

• • 

§ 264.143 Financial assurance for closure. 
• • 

f n) * * * 
(10) After beginning partial or final 

closure, an owner or operator or another 
person authorized to conduct partial or 
final closure may request 
reimbursements for partial or.final 
closure expenditures by submitting 
itemized bills to the Regional 
Administrator. The ovmer or operator 
may request reimbursements for par·tial 
closure only if sufficient funds are 
remaining in the trust fund to cover the
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for partial or 
final closure activities, the Regional 
Ad1ninistrator will instruct ihe truetes to 
make reimbursements in those amounts 
as the Regional Administrator ,specifies 
in writing, if the Regional Adininistrator 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan, or 
otherwise justified. If the Regional 
Administrator has reason to believe that 
the maximum cost-of closure over the 
remaining life of the facility Will be 
significantly greater than Hie value of 
the trust fund, he may with)lold 
f'eimbursen1ents of such amounts as he 
dee1ns prudent until he determines, in 
accordance with § 264.143(i) that the 
owner or operator is no longer required 
to maintain financial assurance for final 
closure of Urn facility. If the Regional 
Administrator does not instruct the 
trustee to make such reimbursements, he 
will provide the owner or operator with 
a detailed written staten1ent of reasons. 

{b J • • • 
(4)*_* * 
{ii) Fund the standby trust fund in an 

amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional. Administrator becomes.final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or . . • 

(cl* * ·* 

{c) During the active life of the facility, 
the 01vner or operator must revise the 
closure cost estimate no later than 30 
days after the Regional Administrator 
has approved the request to modify the 
closure plan, if the change in the .closure 
plan increases ·the cost of closure, The 
revised closure coar estiinate n1ust be 
adjusted for inflation as specified in 
§ 264.142{b). 
• 

3. In § 264.143, paragraphs (a)(10), 
{b](4){ii), {c){5), {d){B), (e){5), {f)(1){i)[B), 
{f){1)[i){D), {f){1){ii){B], (f){1){ii){D), {f){2), 
and (i) are revised to read as follows: 

{5) Under the terms of the bond, the 
surety will become liable on the bond 
obligation when the Owner or operator 
fails to·perform as guaranteed by the 
bond. Following·a final administrative 
determination pursuant to section 3008 
of RCRA that the owner .or operator has 
failed to perform final closure in 
accordance with the approved closure 
plan and other permit requirements 
when required to do so, under the terrns 

, of the bond the surety will perform final 
closure as guaranteed by the bond or 

will deposit the amount of the penal sun1 
into the standby trust fund. 

• 
{d) • • ' 

(8) Following a final administrative 
determination pursuant to section 3008 
of RCRA that the owner or operator .has 
failed io perforn1 final closure in 
accordance with the closure plan and 
other pern1it requirements when 
required to do so, the Regional 
Administrator n1ay draw on the let\er of 
credit. 
• • 

(e) * * * 
(5] After beginning partial or final 

closure, an O'wnor or operator or any 
other person authorized to conduct 
closure may request rein1bursements for 
closure expenditures by submitting 
iten1ized bills to the Regional 
Administrator. The owner or operator 
may request reimbursements for partial 
closure only if the rexnaining value of 
the policy is sufficient to cover the 
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for-closure 
activities, the Regional Administrator 
will instruct the insurer to make 
reimbursements in auch amounts as the 
Regional Administrator specifies in 
writing, if the Regional Adn1inistrato1· 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan or 
otherwise justified. If the Regional 
Administrator' has reason to believe thal 
the maximum cost of closure over the 
ren1aining life of the facility will be 
signffcantly greater than the face 
amount of the policy, he may withhold 
reimbursements of such amounts as he 
deem.a prudent until he determines, in 
accordance with§ 264.143(i], that the 
oivner or operator is no longer required 
to maintaii1 financial assurance for final 
closure of the facility. If the Regional 
Administrator does not instruct the 
insurer to make such rein1bursements, 
he will provide the owner or operator 
with a detailed written statement of 
reasons . 

{f) •• 

(1) * * * 
(i} * * * 
(BJ Net working capital and tangible 

net worth each at least six times the 
sum of the current closure arid post
cloeure cost estimates and the current 
plugging and abandonment cost 
estimates; and 

• • 
{DJ Assets located in the United 

States amounting to at least 90 perc'ent 
of total assets or at least six times the 
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sum of the current closure und post
closure cost estimates and the current 
plugging and abandon1nent cost 
estimates. 

{ii} * * * 
(D) Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 

• 
(DJ Assets located in the United 

States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

• • 
(2) The phrase "current closure and 

post-closure cost estimates" as used in 
paragraph (f)(l] of this section refers lo 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner's or'operator's chief financial 
officer(§ 264.1S1(f)]. The phrase 
"current plugging and abandonment cost 
estimates" as used in paragraph (f)(l) of 
this section refers to the cost estimates 
required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(f) of this title]. 

• • 
(i) Release of the owner or operator 

from the requirements of this section. 
Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
has been completed in accordance with 
the approved closure plan, the Regional 
Administrator will.notify the owner or 
operator in writing that he is µo longer 
required by this section to maintain . · 
financial assurance for final closure of 
the facility, unless the Regional 
Administrator has reason to believe that 
final closure has not been in accordance 
with the approved closure plan. The 
Regional Administrator shall provide 
the owner or operator a detailed written 
statement of any such reason to believe 
that closure has not been in accordance 

-with the approved closure plan. 
4. In§ 264.144, paragraphs (a), the 

introductory text of (b], and paragraph 
(c) are revised to read as follows: 

§ 264.144 Cost estimate for post~closure 
care. 

(a} The owner or operator of a 
disposal surface impoundment, land 
treatment, or landfill unit, or of a surface 
impoundment or waste pile required 
under § § 264.228 and 264.258 to pre'pare 
a contingent closure and post-closure 
plan, must have a detailed written 

esli1nate, in current do1lars, of tho 
onnuul cosl of post-closure monitoring 
and maintenance of the facility in 
acc;ordant:e with the applicnble posl
closure regulations in § § 264.117-
264.120, 2G4.228, 264.258, 2G4.2BO, and 
2G4.310. 

(1) The post-closure cost estimate 
must be based on the costs to the owner 
or operator of hiring a third party to 
conduct post-closure care activities. A 
third party is a party who is neither a 
parent nor a subsidiary of the owner or 
operator. (See definition of parent 
corporation in § 264.141(d].] 

(2) 1'he post-closure cost estimate is 
calculated by multiplying the annual 
post-closure cost estimate by the 
number of years of post-closure care 
required under § 264.117. 

(b) During the active life of the 
facility, the owne~ or operator must . 
adjust the post-closUre cost estilnate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 264.145. For owners.or 
operators using the financial test or 
corporate guarantee, the post-closure 
cost estimate must be updated for 
inflation within 30 days after the close 
of the firm's fiscal year .and before the 
submission of updated inforn1ation to 
the Regional Administrator as specified 
in§ 264.145(f)(5). The adjustment may 
be made by recalculatihg the post
closure cost estimate in current dollars 
or by using an inflation factor derived 
from the most recent In1plicit Price 
Deflater for Gross National Product 
published by the U.S. Department of 
Commerce in its Survey of Current 
Business as specified in§ 264.145(b)(l) 
and (b)(2). The inflation factor is the 
result of _dividing the latest published 
annual Deflator by the_Deflator for the 
previous y~ar. 

• • 
(c) During the active life of the facility, 

the owner or operator must revise the 
post-closure cost estimate within 30 
days after the Regional Administrator 
has approved the request to modify the 
post-closure plan, if the change in the 
posf-closure plan increases the cost of 
post-closure care. The revised post
closure ·cast estimate must be adjusted 
fur inflation as specified in§ 264.144(b). .. • • 

5. ln § 264.145, the introductmy 
paragraph and paragraphs (a)(ll), 
(b)(4J(ii), (c)(5), (d](9), (e](5), (f)(1)[i)(B), 
(f)(1)(i)(D), (f)(l)(ii](B], (f)(l](ii](D], (f)(2), 
and (i) are revised to read as follows: 

§ 264.145 Financial assurance for post
closure care. 

The owner or operator of a hazardous 
waste management unit subject to the 

requirements of§ 264.144 n1ust establish 
financial assurance for post-closure care 
in accordance with the approved posl
closure plan for the facility 60 days prior 
to the initial receipt of hazurdous waste 
or the effective date of the regulation, 
whichever is later. He must choose fro1n 
the following options: 

(a) * * .. 
(l1) An owner or operator or any 

other person authorized _to conduct post~ 
closure care may request 
reimbursen1ents for post-closure care 
expenditures by submitting itemized 
bills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator vl-'ill instruct the trustee to 
make reimbursements in those amounts 
as the Regional Administrator sPecifies 
in writing, if the Regional Administrator 
deterrnines that the post-closure c9re 
expenditures are in accordance with the 
approved post~closure plan or other\ll{ise 
justified. If the Regional Administrator 
does not instruct the trustee to make 
such reimbursements, he will provide 
the owner· or-operator with a detailed 
written statement of reasons. .. 

(b] ••• 

(4) * * * 
(ii) Fund the standby trust fund in ao 

amount equal to the penal sum within 15 
days after an administrative order to 

. begin final closure issued by the 
Regional Achninistrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 
• • • • 

(c) * * * 
(5) Under the terms of the bond, the 

surety will become liable on the bond 
obligation vvhen the owner or operator 
fails to perform as guaranteed by the 
bond. Following a final administrative 
determination pursuant to section 3008 
of RCRA that the owner or operator has 
failed to perforn1 post-closure care in 
acf;ordance with the approved post~ 
closure plan and other permit 
requirements, under the terms of the 
bond the surety will perform post~ 
closure care in accordance with the 
post-closure plan and other permit 
requiren1ents or will deposit the amount 
of the penal sum into the standby trust 
fund. 
• 

(d) •• 
(9) Following a final adn1inistrative 

determination pursuant to Section 3008 
of RCRA that the owner or operator has 
failed to perform post-closure care in 
acc;:ordance with the approved post-
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closure plan and other permit 
requirements, the Regional 
Administrator may draw on the letter of 
credit. 
• • • • 

(e) * "' * 
(5) An owner or operator or any other 

person authorized to conduct post
closure care may request 
reimburse1nents for post-closure care 
expenditures by submitting itemized 
bills to the Regional Administrafor. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator will instruct the insurer to 
make reimbursements in those amounts 
as the Regional Administrator specifies 
in writing, if the Regional Administrator 
determines that the post-closure care 
expenditures are in accord.ance with the 
approved post-closure plan or otherwise 
justified, If the Regional Administrator 
does not instruct the insurer to make 
such reimbursements, he will provide 
the owner Or operator with a detailed 
written statement of reasons. 
• • • 

(f) • • • 
(1) * * * 
{i) ,, .... 

• 

(BJ Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost estimates and the current 

·plugging and abandonment cost 
estimates; and 
• • • • • 

(DJ Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least siX times the sum 
of the current closure and post-closure 
cost estimates and the current plugging 
and abandonment cost estimates. 
• • • 

(ii) • * * 
(BJ Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 
• • • • • 

(DJ Assets located in the United 
States amounting to at least 90 percent 
of his· total assets or at least six times 
the sUm of the current closure and poSt
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

(2) The phrase .. current closure and 
post-closure cost estimates" as used in 
paragraph (f)(l] of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner's or operator's chief financial 
officer ( § 264,151(f)), The phrase "current 
plugging and abandonment cost 
estimates" as used in paragraph (f)(l) of 
this secHon refers to the cost estimates 

required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(f] of this Title]. 

• • • 
(i) Release of the owner or operator 

from the requirements of this Section. 
Within 60 days after receiving 
certifications from the owner or ope·rator 
and an independent registere_d 
professional engineer that the post
closure care period has been completed 
for a hazardous waste disposal unit in 
accordance with the approved plan, the 
Regional Administrator will notify the 
owner or operator that he is no longer 
required to maintain financial assurance 
for post-closure care of that unit, unless 
the Regional Administrator has reason 
to believe that post-closure ·care haS not 
been in accordance with the approved 
post-closure plan. The Regional 
Administrator shall provide the owner 
or operator with a detailed written 
stateinent of any such-reason to believe 
that post-closure care has not been in 
accordance with the approved post
closure plan. 

• • • 
6. In§ 264.147, paragraph (e) is revised 

to read as follows: 

§264.147 Liability requirements. 
• • 

(e) Period of coverage. Within 60 days 
after receiving certifications from the 
owner or operator and an independent 
registered professional engineer that 
final closure has been_ crimpleted in 
accordance with the approved closure 
plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
Section to maintain liability coverage 
for that facility, unless the Regional 
Administrator has reason to believe that 
closure has not been in accordance with 
the approved closure pla,n. 
• • • • 

7. In § 264.151 paragraph (b] is revised 
and paragraphs (f](5) and (g)(5) are 
added to read as follows: 

§ 264.151 Wording of the Instruments. 
• • • 

(b) A surety bond guaranteeing 
payment into a trust fund, as specified in 
§ 264.143{b) or § 264.145(b) or 
§ 265.143(b) or§ 265.145(b) of this 
Chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted: 

Financial Guarantee Bond 

Date bond executed: 
Effective date: 
Principal: [legal name and business ~ddress 

of owner or operator] 

Type of Organization: {insert "individual," 
"joint venture," "partnership,'' or 
"corporation"] 

State of incorporation: 
Surety(iesJ: [name(s) and business 

address( es)] 
EPA Identification Number, name, address 

and closure and/or post-closure amount(s) 
for·each facility guaranteed by this bond 
[indicate closu1·e"and post-closure 
·an1ounts separately]: -------

Total penal su1n of 
bond: $ ----------~ 
Surety's bond number: 

Know All Persons By These Presents, That 
we, th.e Principal and Surety(ies} hereto are 
firmly bound to the U.S, Environmental 
Protection Agency (hereinafter called EPA}, 
in the above penal sum for the payment of 
which we bind ourselves, our heirs, 
executors, administrators, successors, and 
assigns jointly and severally; provided that, 
where the Surety{ies) are corporations acting 
as co-sureties, \Ve, the Sureties, bind 
ourselves in such sum "jointly and severally" 
only for the purpose of allowing a joint action 
or actions against any or all of us, and for all 
other purposes each Surety binds itself, 
jointly and severally with the Principal, for 
tho payment of such sum only as is set forth 
opposite the name of such Surety, but if no 
limit of liability is indicated, the limit of 
liability shall be the full amount of the penal 
sum. 

Whereas said Principal is required, under 
the Resource Conservation and Recovery Act 
as amended {RCRA), to have a permit or 
interim status in order to own or operate each 
hazardous waste ·management facility 
identified above, and 

Whereas said Principal is required to 
provide financial assurance for closure, or 
closure and post-closure care, as a condition 
of the permit or interim status, and 

Whereas said Principal shalt establish~ 
standby· trust fund as is reqtiired when a 
surety bond is used to provide such financi.al 
assurance; 

Now, Therefore, the conditions of the 
obligation are such that if the Principal shall 
faithfully, before the beginning of final 
cloSure of each facility identified above, fund 
the standby trust fund in the amount(s) 
identified above for the facility, 

Or, if the Principal shall fund the standby 
trust fund in such amount(s) within 15 days 
after a final order to begin closure is issued 
by an EPA Regional Administrator or a U.S. 
district court or other court of competent 
jurisdiction, 

• 
(f} 'Ir 'Ir .. 

(5) This firm is the owner or operator 
of the following U!C facilities for which 
financial assurance for plugging and 
abandonment is required under Part 144. 
The current closure cost estimates as 
required by 40 CFR 144.62 are shown for 
each facility: 

• 
(g) • • • 
(5) This firm is the owner or operator 

of the following UIC facilities for which 
financial assurance for plugging and 
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abandonment is required under Part 144. 
The current closure cost estimates as 
required by 40 CFR 144.62 are shown for 
each facility: 

• 

PART 265-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

40 CFR Part 265 is amended as 
follo'ws: 

1. The authority citation for Part 265 
continues tO read as follows: 

Authority: Secs. 1006, 2002(a), 3004, 3005 
and 3015 of the Solid Waste Disposal Act, as 
amended by the ResoUrce Conservation and 
Recovery Act of1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, 6925 and 6935). 

2. In 40 CFR Part 265 Subpart G, 
§ § 265.110-265.120 are revised as 
follows: 

Subpart G-Closure and Post-Closure 

265.110 Applicability. 
265.111 Closure perforn1ance standard. 
265.112 Closure plan; amentlme.nt of plan, 
265.113 Closure; time allowed for closure. 
265.114 Disposal or decontamination of 

equipment, structures and soils. 
265.115 Certification of closure. 
265.116 Survey plat. 
265.117 Pos.t-closure care and use of 

property. 
265.llB Post-closure plan; amendment of 

plan. · 
265.119 Post-closure notices. 
265.120 Certification of completion of post

closure care. 

Subpart G-Closure and Post-Closure 

§ 265. 110 Applicability. 
Except as § 265.1 provideS otherwise: 
(a) Sections 265.111,..265.115 (which 

concern closure) apply to the owners 
and operators of all hazardous waste 
management facilities·; and 

. (b] Sections 265.116-265.120 (which 
concern post-closure care) apply to the 
owners and operators of: 

(1) All hazardous waste disposal 
facilitjes; and 

(2) Waste piles and surface 
impoundJilents for which the owner or 
operator intellds to remove the wastes 
at closure to the extent that these · 
Sections are made applicable to such 
facilities in § § 265.228 or 265.258. 

§ 265.111 Clost.ire performance standard. 

The owner or operator must close the 
facility in a manner that: 

(a) Minimizes the need for further 
maintenance, and · 

(b) Controls, minimizes or eliminates, 
to the extent necessary to protect human 
health and the environment, post-

closure escape of hazardous waste, 
hazardous constituents, leachate, 
contaminated run-off, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atmosphere, and 

(c) Complies with the closure 
requirements of this Subpart including, 
but not limited to, the requirements of 
§§265.197, 265.228, 265.258, 265.280, 
265.310, 265.351, 265.381 and 265.404. 

§ 265.112 Clo.sure plan; amendment of 
plan. 

(a) Written plan. By May 19, 1981, the 
owner or operator of a hazardous waste 

, management facility must have a 
written closure plan. Until final closure 
is completed and certified in accordance 
with § 265.115, a copy of the most · 
current plan must be furnished to the 
Regional Administrator upon request, 
including request by mail. In addition, 
for facilities without approved Plans·,· it 
must also be provided during site 
inspections, on the d_ay of inspection, to . 
any officer, employee or representative 
of the Agency who is duly designated by 
the Administrator. 

(b) Content of plan. The plan must 
identify ste~s _necessary to perform 
partial and/ or final closure of the 
facility at any point during its active life. 
The closure plan must include, at least: 

(1) A description of how each 
hazardous waste manage111ent unit at 
the facility will be closed in accordance 
with § 265.111; and 

(2) A description of how final closure . 
of the facility will be conducted in 
accordance with§ 265.111. The 
description must identify the maximun1 
extent of the operation which will be 
unclosed during the active life of the 
facility; and 

(3) An estimate of the maximum 
inventory of hazardous wastes ever on· 
site over the active life of the facility 
and a detalled description of the 
methods. to be used during partial and 
final closure, including, but not limited 
to n1ethods for removing, transporting, 
treating, storing or disposing of all 
haz8.rdous waste, identification of and 
the type(s) of off-site hazardous waste 
management unit(s) to be used, if 
applicable; and 

(4)' A detailed description of the steps 
needed to remove or decontaminate all 
hazardous waste residues and 
contaminated containment system 
components, equipment, structures, and 
soils during partial and final closure 
including, but not limited to, procedures 
for cleaning equipment and :r:emoving 
contaminated soils, methods for 
sampling and testing surrounding soils, 
and criteria for determining the extent of 

deconta1nination necessary to satisfy 
the closure performance standard; and 

(5) A detailed description of other 
activities necessary during the partial 
and final closure period to ensure that 
all partial closures and final closure 
satisfy the closure performance 
standards, inCluding, but not limited to, 
ground-water monitoring, leachate 
collection, and run-on and run·off 
control; and 

(6) A schedule for closure of each 
hazardous waste management unit and 
for final closure of the facility. Th~ 
schedule must include, at a minimum, 
the total time req'uired to close each 
hazardous w·aste management unit and 
the time required for intervening closure -
activities which will allow tracking of 
the progress of partial and final closure. 
(For example, in the case of a landfill 
unit, estimates of the time required to 
treat or dispose of all hazardous waste 
inventory and of the time required to 
plaGe a final cover must be included.); 
and 

(7) An estimate of the expected year 
of .final closure for facilities that use 
trust funds to demonstrate financial 
assurance under § § 265.143 or 265.145 
and whose remaining operating life is 
le'ss thall. twenty years, and for facilities 
without approved closure plans. 

(c) Amendment of plan. The owner or 
operator may amend the closure plan at 
any time prior to the notification of 
partial or final closure of the facility. An 
owner or operator with an approved 
closure plan must submit -a written 
request to the Regional Administrator to 
authorize a change to the approved 
9losure plan, The written request must 
include a copy of the amended closure 
plan for approval by the Regional 
Administrator. · 

(1) The owner or operator must amend 
the closure plan whenever: 

(i) Changes in operating plans or 
. facility design affect the closure plan, or 

(ii) There is a change in the expected 
year of closure, if applicable, or 

(iii) In conducting partial or final 
closure activities, unexpected events 
require a modification of the closure 
plan. 

(2) The owner or operator must amend 
the closure plan at least 60 days prior to 
the proposed Change in facility design or 
operation, or no later than 60 days after 
an unexpected event has occurred 
which has affected the closure plan, If 
an unexpected event occurs during the 
partial or final closure period, the 0wner 
or operator must amend the closure plan 
no later than 30 days after the 
unexpected-event. These provisions also 
apply to ownera or operators of surface 
impoundments and waste piles who 
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intended to remove all hazardous 
wastes at closure, but are required to 
close as landfills in accordance with 
§ 265.310. 

(3) An owneI' or operator with an 
approved closure plan must submit the 
modified plan to the Regional 
Administrator at least 60 days prior to 
the proposed change in facility design or 
operation, or no more than 60 days after 
an unexpected event has occurred 
which has affected the closure plan. If 
an unexpected event has occurred 
during the partial or final closure period, 
the owner or operator must submit the 
modified plan no more than 30 days 
after the unexpected event. 'fhese 
provisions alsa·apply to owners or 
operators of surface impoundments and 
waste piles who intended to remove all 
hazardous wastes at closure but are 
required to close as landfills in 
accordance with § 265.310. If the 
amendment to the plan is a major 
modification according to the criteria in 
§ 270.41 and §270.42, the modification to 
the plan will be approved according to 
the procedures in§ 265.112(d)(4). 

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in paragraph 
(c)(l) of this Section. An owner or 
operator with an approved. closure plan 
must submit the modified plan within 60 
days of the request from the Regional 
Administrator, or within 30 days if the 
unexpected event occurs during partial 
or final closure. If the amendment is 
considered a major modification 
according to the criteria in § § 270.41 and 
270.42, the modification to the plan will 
be approved in accordance with the 
procedures in§ 265.112(d)(4). 

(d) Notification of partial closure and 
final closure. 

(1) The owner or operator must submit 
the closure plan to the Regional 
Administrator at least 180 days prior to 
the date on which he expects to begin 
closure of the first surface 
impoundment, waste pile, land 
treatment, or landfill unit, or final 
closure if it involves such a unit, 
whichever is earlier. The owner or 
operator must submit the closure plan to 
the Regional Administrator at least 45 
days prior to the date on which he 
expects to begin final closure of a 
facility with only tanks, container 
storage, or incinerator units. Owners or 
operators with approved closure plans 
must notify the Regional Administrator 
in writing at least 60 days prior to the 
date on which he expects to begin 
closure of a surface impoundrnent, 
\Vaste pile, landfill, or land treatment 
unit, or final closure of a facility 
invOlving such a unit. Owners and 
operators with approved closure plans 

must notify the Regional Administrator 
in writing at least 45 days prior to the 
date on which he expects to begin final 
closure of a facility with only tanks, 
container storage, or incinerator units. 

(2) The date when he "expects to 
begin closure" must be either within 30 
days after the date on which any 
hazardous waste management unit 
receives the known final volun1e of 
hazardous wastes or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous \VBstes, no 
later than one year after the date on 
which the unit received the most recent 
volume of hazardous waste. If the owner 
or operator. of a hazardous waste 
management unit can demonstra~e to the 
Regional Administrator that the 
hazardous waste management unit or 
facility has the ca·pacity to receive 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all interim: status 
requirements, the Regional 
Administrator may approve an 
extension to this one-year limit. 

(3) The owner or operator must submit 
his closure plan to the Regional 
Administrator no later than 15 days 
after: 

(i) Termination of interim status 
except when a permit is issued 
simultaneously with termination of 
interim status; or 

(ii) Issuance of a judicial decree or 
final order under Section 3008 of RCRA 
to cease receiving hazardous wastes or 
close. , 

(4) The Regional Administrator will 
provide the owner or operator and the 
public, through a newspaper notice, the 
opportunity to submit written comments 
on the plan and request modifications to 
the plan no later than 30 days from the 
date of the notice. He will also, in 
response to a request or at his own 
discretion, hold a public hearing 
whenever such a hearing might clarify 
one or more issues concerning a closure 
plan. The Regional Administrator will 
give public notice of the hearing at least 
30 days before it occurs. (Public notice 
of the hearing may be given at the same 
tim6 as notice of the opportunity for the 
public to submit written comments, and 
tha two notices may be combined.) The 
Regional Administrator· will approve, 
modify, or disapprove the plan within90 
days of its receipt. If the Regional 
Administrator does not approve the plan 
he shall provide the owner or operator 
with a detailed written statement of 
reasons for the refusal and the owner or 
operator must modify the plan or submit 
a new plan for approval within 30 days 

after receiving s'uch written statement. 
The Regional Administrator will 
approve or modify this plan in writing 
within 60 days. If the Regional 
Administrator modifies the plan,· this 
modified plan becomes the approved 
closure plan. The Regional 
Administrator must assure that the 
approved plan is consistent with 
§ § 265.111 throu~h 265.115 and the 
applicable requirements of § § 265.90 et 
seq., 265.197, 265.226, 265,258, 265.260, 
265.310, 265.351, 265.381, and 265.404. A 
copy of the modified plan with a 
detailed statement of reasons for the 
modifications must be mailed to the 
owner or operator. 

(e) Removal of wastes and 
decontan1ination or dismantling of 
equipment. Nothing.in this section shall 
preclude the owner or operator from 
removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance with the 
approved partial or final closure plan at 
any time before or after notification of 
partial or final closure. 

-§ 265.113 Closure; time allowed for 
closure. 

(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous waste management unit. or 
facility, or within 90 days after approval 
of the closure plan, whichever is l.ater, 
the owner or operator must treat, 
remove from the unit or facility, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the owner or 
operator demonstrates that: 

(l)[i) The activities required to comply 
with this paragraph will, of necessity, 
take longer than 90 days to complete; or 

(ii)(A) The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastesi and 

(BJ There is a re.asonable likelihood· 
that he or another person will 
recommence operation of the hazardous 
waste management unit or the facility 
within one yearj and 

(CJ Closure of the hazardous waste 
management unit Or facility would be 
incompatible with continued operation 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment, 
including compliance with all applicable 
interim status requirements. 

(b) The owner or Operator must 
con1plete partial and final closure 
activities in accordance with the 
approved closure plan and within 180 
days after receiving the· final volume of 
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hazardous Wastes at the hazardous 
waste management unit or facility, or 
180 days after approval.of the closure 
plan, if that is.later.The Regional 
Adrninistra tor may approve an 
extension to the closure period if the 
owner or operator demonstrates that: 

(1) (i) The partial or final closure 
activities will, of necessity, take longer 
than 180 days to complete; or 

(ii) (A) The hazardous waste 
management unit or facility has the 
capacity to receive. additional hazardous 
wastes; and 

(BJ There is reasonable likelihood that 
he or another person will recommence 
operation of the hazardous waste 
management unit or the facility within 
one year; and 

(CJ Closure of the hazardous waste 
n1anagement unit or facility would be 
incompatible with continued opeiation 
of the site; and 

(2) He has taken and will continue to 
take.all steps to preve·nt threats to 
human health and the environment from 
the unclosed but not operating 
hazardous waste management unit or 
facility, including compliance·. with all 
applicable interim status re'quirements. 

(c) The demonstrations referred to- in 
§ 265.113(a) and (b) must be made as 
follows: (1) The demonstrations in 
paragraph (a) must be made at least 30 
days prior to the expiratiOn of the 90~ 
day period in paragraph (a); and (2) The 
demonstrations in paragraph (b) n1ust be 
n1ade at least 30 days prior tO the 
expiration of the lBO~day period in 
paragraph (b). 

§ 265.114 Disposal or decontamination of 
equipment, structures and soila. 

During the partial and final closure 
periods, all contaminated equipment, 
structures and soil must be properly 
disposed of, or dec_ontarninated unless 
specified otherwise in § § 265.228, 
265.258, 265.280, or 265.310. By removing 
all haz3rdous wastes or hazardous 
constituents during partial and final 
closure, the owner or operator may 
become· a generator of hazardous waste 
and must handle that hazardous waste 
in accordance with all applicable 
requirements of Part 292 of this Chapter. 

§ 265.115 Certification of closure. 
Within 60 days of completion of , 

closure of each hazardous waste surface 
impoundtnent, waste pile, land 
treatment, and landfill unit, ·and within 
60 days of completion of final.closure, 
the owner or operator must submit to 
the Regional Administrator, by 
registered mail, a certification that the 
hazardou.s waste management unir or 
facility, as applicable, has been closed 
in accorcl.ance with the specifications.in 

the approved closure plan. The 
certification i:nust be signed by the 
owner. or operator and by an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer's certification must be , 
furnished to the Regional Administrator
upon request until he releases the owner 
or operator from the financial assurance 
requirements for closure under 
§ 265.143(h). 

§ 26S.116 survey plat. 
No later than the submission of the 

certificatiOn_ of closure of each · 
hazardous waste disposal unit, an 
owner or operator must submit to the 
local zoning a·µthority, or the authority 
with jurisdiction over.local land use, 
and to the_Regional Administrator, a 
survey plat indicating the location and 
dimensions of landfill cells or other 
hazardous waste disposal units with· 
respect to permanently surveyed 

· benchmarks. This plat must be prepared 
and certified by a professional land 
surveyor. The plat filed with the local 
zoning authority, or the authority \.\1ith 
jurisdiction over. local land use must 
contain a note, prominently displayed, 
\Vhich states the owner's or operator's 
obligation to restrict disturbance of the 
hazardous waste disposal unit in 
accordance with the applicable Subpart 
G regulations. 

§·265.117 Post~closure care and use of 
property. 

(a)(l) Post-closure care for each 
hazardous waste management unit 
subject to the requirements of 
§ § 265.117-265.120 must begin after 
completion of closure of the unit and 
continue for 30 years after that date. It 
must consist of at least the following: 

(i) Monitoring and reporting in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this Part; 
and 

(ii) Maintenance and monitoring of 
waste containment systen1s in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this part. 

(2) Any time preceding closure of a 
hazardous waste management unit 
subject to post-closure care 
requirements or final closure, or any 
time:.during the post-closure period for a 
particular. hazardous waste disposal 
unit, the Regional Administrator may: 

(i) Shorten the post-closure care 
· period applicable to the hazardous 

waste management unit, or facility, if all 
disposal units have been closed, if he 
finds that the reduced period is 
sufficient to protect human health and 
the environment (e.g., leachate or 
ground·\\'ater monitoring results, 

characteristics of the hazardous waste, 
applic'ation of advanced technology, or 
alternative disposal, treahnent, or re-use 
techniques indica_te that the hazardous 
waste management unit or facility is 
secure}; or· 

(ii) Extend the post-closure care 
period applicable to the hazardous 
waste management unit or facility, if he 
finds that the extended period is 
necessary to protect human health and 
the environment (f.g., leachate or 
ground-w'ater monitoring results 
indicate a potential for migration of 
hazardous wastes at levels which may 
be harmful to human health and the • 
environment); 

(b) The Regional Administator may 
require, at paJ.'tial and final closure, . 
continuation of any of the security ~ 
requiremeflts of § 265.14 during part or 
all of the post-closure period when: 

(1) Hazardous Wastes may remain 
exposed after completion of partial or 
final closure; or 

(2) Access by the public or dom.estic 
livestock may pose a hazard -to human 
health. 

(c) Post~closure use of property on or 
in which hazardous vvastes remain after 
partial or final closure must never be 
allowed to disturb the integrity of the 
final cover, liner(s), or any other 
components of the containment system, 
or the function of the facility's 
monitoring systems, unless the Regional 
Administrator finds that the 
disturbance: 

(1) ls necessary to the proposed use of 
the property, and will not increase the 
potential hazard to human health or the 
environment; or 

(2) Is necessary to reduce a threat to 
human health or the environment. 

(d) All post-closure care activities 
must be in accordance with the 
provisions of the approved post-Closure 
plan as specified in § 265.118. 

§ 265.118 Post~closure plan; amendment 
of plan. 

(a) ·written plan. By May 19, 1981, the 
owner or operator of a hazardous waste 
disposal unit must have a written post
closure plan. An owner or operator of a 
surface impoundment or waste pile that 
intends to remove all hazardous wastes 
at closure must prepare a post-closure 
plan and submit it to the Regional 
AdminiStrator within 90 days of the date 
that the owner or operator or Regional 
Administrator determines that the 
hazardous .waste management unit or 
facility must be closed as a landfill, 
subject to the requirements of 
§ § 265.117-265.120. 

(b) Until final closure of the facility, e 
copy of the most current post-closure 
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plan must be furnished to the Regional 
Administrator upon request, including 
request by mail. In addition, for facjlfties 
without approved post-closure pl~ns, it. 
inust also be provided during site 
inspections, on the day of inspection, to 
nny officer, en1ployee or representative 
of the Agency who ls duly deslgnuted by 
the Administrator. After final closure 
has been certified, the p(tl'son or office 
specified in § 205.118(c](3] must keep the 
approved post-closure plan during the 
post-closure period. 

(c) For each hazardous waste 
management 1u1it subject to the 
requil'emerits of this Section, the post
closure plan n1ust identify the activities 
that will be carried on after closure of 
each disposal unit and the frequency of 
these activities, and include at least: 

(1) A description of the planned 
n1onitoring activities and frequencies at 
which they will be performed to comply 
with Subparts F, K. L, M, and N of this 
Part <lliring the post-closure care period; 
and 

(2) A description of the planned 
maintenance Hctivities, and frequencies 
ut V\'hich they will be performed, to 
ensure: 

(i) 1'he integrity of the cap and final 
cover or other containment systen1s in 
uccordance with the requirements of 
Subparts K. L, M, and N of this Part; and 

(ii} The function of the monitoring 
equipment in accordance with the 
n~quirements of Subparts F, K, l;, M, and 
I''1" of this Part; and 

(3) The na1ne, address, and phone 
number of the person or office to contact 
about the hazardous v~·aste disoosal unit 
or facility during the post-c1osUre care 
period. 

(d] An:endment of plan. The owner or 
operator may a1nend the post-closure 
plan any thne during the activP. life of 
tl1e facility or during the postHc!osure 
care period. An O\Vner or operator \vith 
an approved post-closure plan must 
submit a \vri.tten request to the Regional 
Administrator to authorize a change to 
t!1e approved pion. The written reque!:lt . 
must include a copy of the ainended 
post-closure plan for approval by the 
Regional Administrator. 

(1) The owner or operator must amend 
the post-closure plan whenever: 

(i) Changes in operating plans or 
facility design affect the post-closure 
plan, or 

(ii) EventS which occur during the 
active life of the facility, including 
parlial and final closures, affect the 
post-closure plan. 

{2) The o\vner or operator n1ust amend 
tb~ post-closure plan at least 60 days 
prior to the proposed change in facility 
design or operation, or no later than 60 
days after an unexpected event has 

occurred which hr..s affected the posl
closure plan. 

(3) An owner or operator wHh an 
approved post-closure plan nurnt submit 
lite 1nodified plan to the Regional 
Ad1ninistrator at least 60 days prior to 
the proposed change in facility design or 
operation, or no more than 60 days after 
an unexpected event has occurred 
which has affected the post-closure 
plan, If an owner or operator of a 
surface in1poundment or a waste pile 
who intendl>d to remove all hazardous 
wastes at closure in accordance with 
§ § 265.228(b) or 265.258(a] is required to 
close as a landfill in accordance with 
§ 265.310, the owner or operator must 
subn1it a post-closure plan within 90 
days of the determination by the owner 
or operator or Regional Administrator 
that the unit must be closed as a landfill. 
If the amendment to the post-closure 
plan is a major modification according 
to the criteria in § § 270.41 aud 270.42, 
the modification to the plan will be 
approved according to the procedures in 
§ 255.118(fj. 

{4) The Regional Acl1:1inistrator rnay 
request ffJodifications to the plan under 
lhe conditions described. in above 
paragraph [d]('l]. An owner or operator 
with an approv·ed po_st-closuro plan must 
submit the modified plan no later thnn 
60 days of the request from the Regional 
Administrator. If the an1end1nent to lhe 
plan is considered a major modification 
according to the criteria in § § 270.41 and 
270.42, the modifications to the post
closure plan will be approved. in 
accordance with the procedures in 
§ 265.118(£). If the Regional 
Administrator deterinines that an o\vner 
or operator of a surface impoundment or 
waste pile who interided to ren1ove all 
hazardous wastes at closure must close 
the facility aa a landfill, the owner or 
operator n1ust sub1nit a post~closure 
plan for approval to the Regional 
Administrato1· \Vithin 90 days of the 
detern1ination. 

(e) The owner or operator of a facility 
with hazardouo waste management 
units subject to these requirements must 
subn1it his post-Closure p!ari to the 
Regional Administrator at least 180 days 
before the date he expects to begin 
partial or final closure of the first 
hazardous waste dispos:ll unit. The date. 
he "expects to begin closure" of the first 
hazardous waste disposal unit must be 
either within 30 days after the date on 
which the hazardous \.vaste management 
unit receives the known final volu1ne of 
hazardous waste or, if there is a 
reasonable possibility that the 
hazardous waste manage1nent unit \·vill 
receive additional hazardous vvastes, no 
later than one year after the date on 
which the unit received the most recent 

volume of hazardous wastes. The owncl' 
or operator must submit the post-closure 
plan to the Regional Administrator no 
later than 15 days after: 

(1) Termination of interim status 
(except when a permit is issued to the 
facility simultaneously with termination 
of interim status}i or 

(2) Issuance of a judicial decree or 
final orders under Section 3008 of RCRA 
to cease receiving wastes or close. 

(f) The Regional Administrator will 
providB the ovvner or operator and the 
public, through a newspaper notice, the 
opportunity to subn1it written comments, 
on the post~closure plan and request 
modifications to the plan no later than 
30 days from the date of the notice. He 
will also, in response to a request or at 
his own discretion, hold a public hearing 
whenever such a hearing might clarify 
one or nlore _issues concerning a post-
cl osure plan. The Regional , 
Administrator vvill give public notice of 
the hearing at least 30 days before it 
occ::ul's. f Public notice of the hearing n1ay 
be given at the same time as _notice of 
the opportunity for the public to subn1it 
vvritten comments, and the t;..vo notices 
may be co1nbined.) The Regional 
Adn1ir1istrator will approve, modify, or 
disapprove the plan within 90 days of its 
receipt. If the Regional Ad1ninistrator 
does not approve the plan he shall 
provide the owner or opera tor with a 
detniled v.rritten statement of reasons for 
the refuga] and the owrier or operator 
must rnodify the plan or submit a nei;-v 
plan for approval wilhin 30 days after 
receiving sur.h written statement. The 
Region<ll Admini:Jtralor .livill approve or 
inotlify this plan in writing within GO 
days. If the H.egional Administrritor 
n1odifies the plan, this n1odified plan 
becorncs the approved post-closure 
plan. The Regional Adn1inistrator n1ust 
ensure that the approved post-closure 
plan is consistent \Vith § § 265.117 
through 265.120. A copy of the morlified 
plan with a detailed state1nent of 
reasons for the modifications must be 
n1ailcd to the owner or operator. 

(g) The post-closure plan and length of 
the post-closure care period may be 
modified any time prior to the end of the 
post-closure care period in either of the· 
following t-Wo ways: 

(1) The owner or operalor or any 
n1e1nber of the public may petition the 
Regional Administrator to extend or 
reduce the post-closure care period 
applicuble to a hazardous waste 
managen1ent unit or facility based on 
cause, or alter the requjrcn1ents of the 
post-closure care period based on cu use. 

(iJ The petition must include evidence 
1h~monstrating that: 
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[A) The secure nature of the 
hazardous waste management unit or 
facility makes the post-closure care 
require1nent(s) unnecessary or supports 
reduction of the post-closure care period 
specified in the current post-closure plan · 
(e.g., leachate or ground-water 
monitoring results, characteristics of the 
wastes, application~ of advanced 
technology, or alternative disposal, 
treatment, or re-use techniques indicate 
that the facility is secure), or 

[BJ The requested extension in the . 
post-closure care period or alteration of 
post-closure care requirements is 
necessary to prevent threats to hun1an 
health and the environment (e.g .. 
leachate or ground-water n1onitoring 
results indicate a potential for migration 
of hazardous wastes at levels which 
may be harmful to human health and the 
envirorunent). 

(ii) These petitions will be considered 
by the Regional Administrator only 
tvhen they pre_sent new and relevant 
information not previously considered 
by the Regjonal Administrator. 
Whenever the Regional Administrator is 
considering a petition, he will provide 
the owner or ope_rator and the .public, 
through a newspaper notice, the 
opportunity to submit written comments 
within 30 days of the date of the notice. 
I-le will also, in response to a request or 
at his own discretion, hold a public 
hearing whenever a hear_ing might 
clarify one or more issues concerning 
the post-closu-re plan. The Regional 
Administrator will give the public notice 
of the hearing at least 30 days before it 
occurs. (Public notice of the hearing may 
be given at the same time as notice of 
the opportunity for \Vritten public 
comments, and the two notices may be 
combined_.) After-considering the 
comments; he will issue a final 
O.etern1ination, based upon the criteria 
set forth in paragraph [g)(1) of this 
section. • 

(iii) If the Regional Administrator 
denies the petition, he will send the 
petitioner ·a brief written response giving 
a reason for the denial. 

(2) The Regional Administrator may 
tentatively decide to modify the post
closure plan if he deems it necessary to 
prevent threats to human health and the 
environment. He may propose to extend 
or reduce the post-closure care period 
applicable to a hazardous waste 
management unit or facility based on 
cause or alter the requirements of the 
post-closure care period baaed on cause. 

(i) The Regional Administrator will 
provide the owner or operator and the 
affected public, throtigh a newspaper 
notice,·the opportunity to sub1nit written 
comments within 30 days of the date of 
the notice and the opportunity for a 

public hearing as in subparagraph 
[gj(l)(ii) of this section. After 
considering the comments, he will issue 
a final determination. 

(ii) The Regional Administrator will 
baae his final detern1ination upon the 
same criteria as required for petitions 
under paragraph (g)(l)(i) of this section. 
A modification of the post-closure plan 
may include, where appropriate, the 
temporary suspension rather than 
perman-ent deletion of one or more post~ 

. closure care requirements. At the end of 
the specified period of suspension, the 
Regional Administrator would then 
determine whether the requirement(s) 
should be permanently discontinued or 
reinstated to prevent threats to human 
health and the environment. 

§ 265.119 Postaclosure notices. 
- (a) No later than 60 days after 
certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the 
local zoning authority; or the authority 
with jurisdiction over local land use, 
and to the Regional Administrator, a 
record of the type, location, and quantity 
of haz8.rdous wastes disposed of within 
each cell or other disposal unit of the 
facility. For hazardous wastes disposed 
of before January 12, 1981, the owner or 
operator must identify the type, location 
and quantity of the hazardous wastes to 
the best of his knowledge and in 
accordance With any records ht!! has 
kept. 

(b) Within 60 days of certification of 
closure of the first hazardous waste 
disposal unit and within 60 days of 
certification of closure of the last 
hazai-dous waste disposal unit, the 
owner or operator must: 

(1) Record, in accordance with State 
law, a notation on the deed to the 
facility property-or on some other 
instrument_ which is normally examined 
during title search-that will in 
perpetuity notify any potential 
purchaser of the property that: 

(i) The land has been used to manage 
hazardous .wastes; and 

[ii) Its use is restricted under 40 CFR 
Subpart G regulations; and · 

(iii) The survey plat and record of the 
type, location, and quantity of 
hazardous wastes disposed of within 
each cell or other hazardous waste 
disposal unit of the facility required by 
§ 265.116 and§ 265.119(a) have been 
filed with the local zoning authority or 
the authority with jurisdiction over local 
land use and with the Regional 
Administrator; and 

(2) Submit a certification signed by 
the owner or operator that he has 
recorded the notation specified in 
paragraph [b)(l) of this Section and a 

copy of the document in which the 
notation has been placed, to the 
Regional Administrator. 

{c) If the owner or operator or any 
subsequent owner of the land ti.pan 
which a hazardous waste disposal unit 
\'Vas located wishes to remove 
hazardou's wastes and hazardous waste 
residues, the liner, if any, ·and all 
contaminated structures, equipment, and 
soils, he _must request a modification to 
the approved post-closure plan in 
accordance with the requirements ·of 
§ 265.118(g). The owner or operator must 
deII)onstrate that the removal of 
hazardous wastes will satisfy thB 
criteria of§ 265.117(c). By removing 
hazardous waste, the owner or operator 
may become a generator of hazardous 
waste ap.d must manage i,t in accordance 
with all applicable requirements of this 
Chapter. If the owner or operator iS _ 
granted approval to conduct the removal 
activities, the owner or operator may 
request that the Regional Administrator 
approve either: 

(1) The removal of the notation on the 
deed to the facility property or other 
instrument normally examined during 
title search, or 

(2) The addition of a notation to the 
deed or in~trument indicating the 
removal of the hazardous waste. 

§ 265.120 Certification ol completion of 
post-closure care. 

No later than 60 days after the 
completion of the established post
closure care period for each hazardous 
waste disposal unit, the owner or. 
operator must submit to the Regional 
Administrator, by registered mail, a 
certification that the post-closure care 
period for the hazardous waste disposal 
unit was performed in accordance with 

· the specifications in the approved post
closure plan. The certificatic.Jn must be 
signed by the owner or operator and an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer's certification must be 

·furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for post-closure care under 
§ 265.145[h). 

Subpart H-Flnancial Requirements 

40 CFR Part 265 Subpart H is amended 
as follows: · 

1. In § 265.140, paragraph (a) is 
revised as follows: 

§ 265.140 Appllcablllty. 

(a) The requirements of§§ 265.142, 
265.143 and 265.147 through 265.150 
apply to owners or operators of all 
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hazardous waste facilities, except as 
provided otherwise in this section or in 
§ 265.1. . ' 

2. In •lO CFR § 265. 141, the following 
term is added to paragraph(!] in 
alphabetical order: 

§ 265.141 [Amended] 
• • 

(!] • • 
"Cufrent plugging ant! abandonment 

cost estimate" n1eans the most recent of 
the estimates prepared in accordance 
with§ 144.BZ(a], (b], and (c] of this Title. 
• • • 

3. In § 265.1'!2, paragraphs (a) and the 
introductory text of paragraph (b), and 
paragraph (cJ are revised. Paragraphs 
[b)(i) and (b](ii] are correctly designated 
as paragraphs (b)('l] and (b)(2], 
respectively. 

§ 265.142 Cost estimate for closure. 
(a) The. owner or operator n1ust have a 

detailed \Vritten estimate; in current 
dollars, of the cost of closing the facility 
in accordance with the requiren1ents in 
§§ 265.111-265.115 and applicable 
closure requirements of § § 265.178, 
265.197, 265.228, 265.258, 265.280, 265.310, 
285.351, 265,381 and 265.404. 

firm's fiscal yeur and before submission 
of updated infonnation to the Regional 
Administrator as specified in 
§ 265.143[e)[3]. The adjustment may be 
made by recalculating the closure cost 
estimate in current dollars, or by using 
an inflation factor derived from the most 
recent Implicit Price Deflater for Gross 
National Product published by the U.S. 
Department of Cornmerce in its Survey 
of Cu1Tent Business, as specified in 
paragraphs (b][l] and (b]{2) of this 
section. The inflation factor is the result 
of dividing the latest published annual 
Deflator by the Della tor for the previous 
year. 
• • ' • 

(c) During the active life of the facility, 
the owner or operator must revise the 
closure cost estimate no later than 30 
clays after a revision has been made to 
the closure plan which increases the 
cost of closure. If the owner or operator 
has an approved closure plan,. the 
closure cost estimate must be revised no 
later than 30 days after"the Regional 
Adrninistrator has approved the request 
to rnodify the closure plan, if the change 
in the closure plan increases the cost of 
closure. The revised closure cost 
estin1ate must be adjusted for inl;lation 
as specified in § 265.142(b]. (1) The estin1ate must equal the cost of 

final closure at the point in the facility's -- * 
active life when the extent and manner 

• 
4. In§ 265.143, paragraphs (a)(lO), 

[b)['!)(ii], [c)(B), (d)(5), (e](l)(i)[B), 
(e](l)(i](D], [e)(l)(ii](B], (e)(l)(ii][D], 
[e](Z], and (h) are revised as follows: 

of its operation w·ould n1ake closure the 
most expensive, as indicated by its 
closure plan [see§ 265.11Z[b]J; and 

(2) The closure cost estimate 1nust be 
based on the costs to the otvner or 
operator of hiring a third party to close 
the facility. A third party is a party who 
is neither a parent nor a subsidiary of 
the owner or operat1Jr. (See definition of 
parent corporation in § 265.141(d).] 111e 
owner or operator may use costs far on~ 
site dis-posal if he can demonstrate that 
on-site disposal capacity will exist at all 
titnes over the life of the facility. 

(3) The closure cost estimate may not 
incorporate any salvage v:alue that may 
be realized by the sale of hazardous 
wastes, facility st:r.ictures or equipment, 
land or other facility assets .at the time 
of partial or final closures. 

(4) The owner or operator may not 
incorporate a zero cost for hazardous 
waste that might have economic value. 

(b] During the active life of the 
facility, the owner or operator rnust 
adjust the closure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrun1ent(s) used to 
comply with § 265.143. For owners and 
operators using the financial test or 
corporate guarantee, the closure cost 
estitnate must be updated for inflation 
within 30 days after the close of the 

§ 265.143 i=rn:ancla( assur~nce for closure. 

' 
(a) * * * 
[10] After beginning partial or final 

closure, an cn.vner or operator or. another 
person authorized to conduct partial or 
final closure may request 
reimbursements for partial or final 
closUre expenditures by submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
rnay request reimbursements for partial 
closure only if sufficient funds are 
remaining in the trust fund to cover the 
maximum costs of closing the fac'ility 
over its remaining Operating life, No 
later than 60 days after receiving bills 
for partial or final closure activities, the 
Regional Administrator will instruct the 
trustee-to make reimbursements in those 

, amounts as the Regional Administrator 
specifies in writing, if the Regional · 
Administrator determines that the 
partial or final closure expenditures are 
in accordance with the approved closure 
plah, or otherwise justified. If the 
Regional Administrator has reason to 
believe that the maximum cost of 
closure over the remaining life of. the 
facility will be significantly greater tha.n 

the value of the trust fund, he may 
withhold reimbursements of such 
a1nounts as he deems prudent until he 
determines, in accordance with 
§ 265.143(h] that the owner or operator 
is no longer required to maintain 
financial assurance for final closure of 
the facility. If the Regional 
Administrator does not instruct the 
trustee to make such reimbursements, he 
will provide to the owner or operator a 
detailed written statement of reasons. 
• ' 

(b] •• ' 
(•l) • ' • 

' • 

(ii] Fund the standby trust fund in an 
an1ount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the' 
Regional Administrator .becom-es final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 

( c) I< * * 
(B} Following a final administrative 

determination pursuant to Section 3000 
of RCRA that the own.er or operator has 
failed to perform final closure in 
accordance with the approved closure 
plan when required to do so, the 
Regional Administrator ma·y draw on 
the letter of credit. 
• ' 

(d} * * * 
(5] After beginning partial or final 

closure, an owner or operator or any 
other person authorized to conduct 
cliisure may request reimbursements for 
closure expenditures-by subn1itting 
itemized bills to the Regional 
Administrator. The owner or operator~ 
may request reimbursements for partial 
closure only if the remaining value of 
ihe policy is sufficient to cover the 
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will instruct the insurer to make 
reimbursements in such amounts as the 
Regional Administrator specifies in 
writing if the Regional Administrator_ 
determines that the partial or final 
closure expenditures are In accordance 
with the approved closure plan or 
otherwise justified. If the Regional 
Ad1ninistrator has reason to believe that 
the maximum cost of closure over the 
ren1aining life of the facility will be 
significantly greater then the face 
amount of the policy, he may withhold 
reimbursement of such amounts as he 
deems prudent until he determines, in 
accordance with § 265.143(h], that the 
owner or operator is no longer required 
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to maintain financial assurance for final 
closure of the particular facility. If the 
~egional Ad1ninistrator does not instruct 
the insurer to make such 
reitnbursements, he will provide to the 
owner or operatot a detailed written 
statement of reasons. 

(e) * lo: T 

(1) * * * 
(i} * * 1\ 

• • 

(BJ Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure .cost estinlates and the current 
plugging_ and abandonn1ent cost 
estimates; and 

• • 
(DJ Assets located in the United 

States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and' abandonment cost 
estimates. · 

(ii) * * * 
(BJ Tangible net worth at least six 

times the sun1 of the current closure and 
post-closure cost estimates and the 
current plugging and abandon1nent cost 
estimates; and 

' ' • 
(DJ Assets located in the United 

States amounting to at least 90 percent 
of total assets or at least six tin1es the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

(2) The phrase "current closure and 
post~closure cost estimates" as used in 
paragraph (e)(l) of this section refers to 
the cOst estimates fequired to be shown
in paragraphs 1-4 of the letter from the 
owner's or Operator's chief financial 
officer(§ 264.151(f)). The phrase 
"current plugging and abandonment cost 
estimates" as used in paragraph (e)(l) of 
this section refers to the cost estimates 
required to be shown in paragraphs 1-:4 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(f) of this Title). 

• ' ' 
(h) Release of the oivner or operato1· 

from the l'equii·en1ents of this Section. 
Within 60 days after receiving 

certifications from the owner or operator 
and an independent registered 
profeSsional engineer that final closure 
has been completed in accordance. with 
the approved closure plan, the Regional 
Administrator will notify the owner or 
operator iii writing that he is no longer 
required by thia Section to maintain 
financial assurance for final closure of 
the facility,. unless the Regional 
Administrator has reason to believe that 

final closure has not been in accordahce 
with the approved closure plan. The 
Regional Adn1inistrator shall .provide · 
the owner or operator a detailed written 
statement of any such reason to believe 
that closure has not been in accordance 
V1lith the approved closure plan. 

5.,ln § 265.144, paragraphs (a), 
introductory text of (b) and (c) are 
revised to read as follows: 

§ 265.144 Cost estimate for post-erasure 
care. 

(a} The owner or operator of a 
hazardous \Vaste disposal unit must 
have a detailed written estimate. in 
cwTent-dollars, of the annual cost of 
post-closure monitoring and 
maintenance of the facHHy in 
accordance \vith the applicable post
closure regulations in§§ 265.117-
265.120, 265.228, 265.258, 265.280, and 
265.310. 

(1) The post-closure cost estimate 
n1ust be based on the costs to the owner 
or operator of hiring a third party to 
conduct post-closure care activities. A 
third party is a party who is neither a 
parent nor subsidiary of the oivner or 
operator. (See definition of parent 
corporation in§ 265.141(d).] 

(2) The post-closure cost estimate is 
calculated by multiplying the annual 
post-closure cost estimate by the 
number of years of post-closure care 
required un.der § 265.117. 

(b) During the active life of the 
facility, the owner or operator must 
adjust the Post-closure cost estimate for 
inflation \vithin 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with§ 265.145. For owners or 
opefators using the financial test or 
corporate guarantee, the post-closure 
care cost estimate must be updated for 
inflation no later than 30 days after the 
close of the firm's fiscal year and before 
subn1ission of updated information to 
the Regional .Administrator as specified 
in § 265.145(d)(5). The adjustment may 
be made by recalculating the post
closure cost estimate in current dollars 
or by using an inflation factor derived 
froni the n"iost recent Implicit Price 
Deflater for Gross National Product 
published by the U.S. Department of 
Commerce in its Survey of Current 
Business as specified in§ 265.145 (b)(l) 
·and (b)(2).The inflation factor is the 
result of dividing the latest published 
annual Deflator by the Deflator for the 
previous year. 

' • 
(c) During the active life of the facility, 

the owner or operator must revise the 
post-closure cost estimate no later than 
30 days after a revision to the post
closure plan which increases the cost of 

p6st·c1osure care. If the owner or 
operator has an approved post~closure 
plan, the post·closure cost estimate must 
be revised no later than 30 days after 
the Regional Administrator has 
approved the request to modify the plan, 
if the change in the post-closure plan, 
increases the cost of post-closure care. 
The revised post-closure cost estimate 
must be adjusted for inflation as 
specffied in§ 265.144(b]. 
• • ' • ' 

4. In § 265.145, the introductory 
paragraph and paragraphs (a)(11), 

· (b)[4)(ii), (c)(9], (d)(5), (e)(l)(i)(B], 
(e)(l)(i)(D), (e)(l)(ii)(B), (e)(l)(ii)(D), 
(e)(2), and (h) are revised as follows: 

§ 265.145 Financial assurance fOr poat
cfosure care. 

By the effective date of these 
regulations, an owner or operator of a 
facility with a hazardous waste disposal 
unit must establish financial assurance 
for post-closure care of the disposal 
unit(s]. 

' . . ' 
(a) * * * 
(11) Au owner or operator or any 

other person authorized to conduct post
closure care may request 
reimbureements for post-closure 
expenditures by submitting itemized 
bills to· the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator will instruct the trustee,-to 
make rein1bursements in those an1ounts 
as the Regional Administrator specifies 
)n writing, if the Regional Administrator 
determines that the post-closure 
expenditures are in accordance with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the trustee to make 
such reimbursements, he will provide 
the owner or operator with a detailed 
written sta·tement of reaso·ns. 
• 
(b)''' 
(4) * " * 

' ' ' 

(ii) Fund the standby trust fund in an 
amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or . 

(iii) * * * 
• • 

(c) * * * 
(9) Following a final administrative 

determination pursuant to Section 3008 
ofRCRA that the owner or operator has 
failed to perfonn post-closure care in 
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accordance with the approved post
closure plan and other permit 
requirements, the Regional 
Administrator may draw on the letter of 
credit. 
• • • • 

(d) • • • 
(5) An owner or operator or any other 

person authorized to perform post
closure care may request reimbursement 
for post-closure care expenditures by 
submitting itemized bills to the Regional 
Administrator. Within 60 days after 
receiving bills for post-closure care 
activities, the Regional Administrator 
will instruct the insurer to make 
reimburserrients in those amounts as the 
Regional Administrator specifies in 
writing, if the Regional Administrator 
determines that the post-closure 
expenditures are in accordance with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the insurer to make 
such reimbursements, he will provide a 
detailed written statement of reasons. 
• • 

(e) • • • 
(1) • • * 
(i) • * * 

• • 

·(BJ Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates; and 

• • • 
[DJ Assets in the United States 

amounting to at least 90 percent of his 
total assets or at least six times the sum 
of the current closure and post-closure 
cost estimates and the current plugging 
and abandonment cost estimates, 
• • • • • 

(ii} • • .,, 
(BJ Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
es ti mates; and 

• • 
(DJ Assets located in the United 

States amounting to at least 90 percent 
of his total assets or at least six times 
the sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. . 

(2) The phrase "current closure and 
post-closure cost estimates" as used in 
paragraph (e)(l) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner's or operator's chief financial 
officer(§ 264.151(f)). The phrase 
"current plugging and abandonment cost 
estimates" as used in paragraph (e)(l) of 
this section refers to the cost estimates 

required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(f) of this Title). 

• 
(h) Release of the owner or operator 

from the requirements of this Section. 
Within 60 days after receiving 

certifications from the owner or operator 
and an independent registered 
professional engineer that the post
clOsure care period has been completed 
in accordance with the approved post
closure plan, the Regional Administrator 
will notify the owner or operator in . 
\Vriting that he is no longer required by 
this Section to maintain financial 
assurance for post-closure care of that 
unit, unless the Regional Administrator 
has reason to believe that post-closure 
care has not been in accordance with 
the approved post-closure plan. The 
Regional Administrator will provide the 
owner or operator.a detailed written 
statement of any such reason to believe 
that post-closure care has not been in 
accordance with the approved post
closure plan. 
• • 

7. In§ 265.147, paragraph (e) is revised 
to read as follows: 

§ 265.147 Liability Requirements. 
• • • • 

[e) Period of coverage. Within 60 days 
after receiving certifications from the 
owner or operator and an independent 
registered professional engineer that 
final closure has been completed in 
accordance with the approved closure 

" plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
Section to maintain liability coverage 
for that facility, unless the Regional 
Administrator has reason to believe that 
closure has not been in accordance with 
the approved closure plan. 
• • 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

1. The authority citation for Part 270 
contiriues to read as follows: 

Autliofi.ty: Secs. 1006, 2002, 3005, 3007, 3019, 
and 7004 of the ·solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912, 6925, 6927, 6939, and 6974}. 

Subpart B-Permll Application 

40 CFR Part 270 Subpart B is amended 
as follows: i 

2. In § 270.14, paragraphs [b)(14), (15) 
and {16) are revised to read as follows: · 

§ 270.14 Contents ol Part B application: 
General requirements. 

• • 
[b) ••• 

(14) For hazardous waste disposal 
units that have been closed, 
documentation that notices required 
under §264.119 have been filed. 

(15) The most recent closure cost 
estimate for the facility prepared in 
accordance with §264.142 and a copy of 
the documentation required to 
demonstrate financial assu'.rance under 
§ 264.143. For a new facility, a copy of 
the required documentation may be 
submitted 60 days prior to the initial 
receipt of hazardous wastes, if that is 
later than the submission of the Part B. 

(16) Where applicable, the most recent 
post~c}osure cost estimate for the facility 
prepared in accordance with§ 264.144 
plus a copy of the documentation 
required to demonstrate financial 
assurance under § 264.145. For a~new 
facility, a copy of the required 
documentation may be submitted 60 
days prior to the initial receipt of 
hazardous wastes,- if that is later than 
the sub1nission of the Part B. 
• • • 

3. In § 270.42, paragraph (d) is revised 
to read as follows: 

§ 270.42 Minor modifications of permits. 
• • 

(d) Allow for a change in ownership 
or operational control of a facility where 
the Director determines that no other 
change in the permit is necessary, 
provided that a written agreement 
containing a specific date for transfer of 
permit responsibility between the · 
current and new p,ermittees has been 
submitted to the Director. Changes in 
the ownership or operational control of 
a facility may be made if the new owner 
or operator submits a revised permit 
application no later than 90 days prior to 
the schedllled change. When a transfer 
of ownership or operational control of a 
facility occurs, the old owner or 
operator shall comply with the 
requirements of 40 CFR 264, Subpart H 
{Financial Requirements), until the new 
owner or operator has demonstrated· to 
the Director that he is complying with 
the _requirements of that Subpart. The 
new owner or operator must 
demonstrate compliance with Subpart H 
requirements .within six months of the 
date of the change in the ownership or 
operational control of the facility. Upon 
demonstration to the Director by the 
new owner or operator of compliance 
with Subpart H, the Director shall notify 
the old owner or operator in writing that 
he no longer needs to comply with 
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Subpart H as of the date of 
de1nonstration. 

4. In § 270.72, paragraph (d) is revised 
to read as follows: 

§ 270.72 Changes during lnterhn status. 
• • 

(d) Changes in the ownership or 
operational control of a facility may be 
made if the new owner or operator 
submits a revised Part A permit 
application no later than 90 days prior· to 
the scheduled change. When a transfer 

of ownership or operational control of a 
facility occurs, the old owner or 
operator shall comply with the 
requirements of 40 CFR 265, Subpart H 
{Financial Requiren1ents), until the new 
owner or operator has demonstrated to 
the Director that he is complying with 
the requirements of that Subpart. The 
new owner or operator must 
demonstrate cornpliance with Subpart H 
requirements within six months of the 
date of the change in the ownership or 
operational control of the facility. Upon 
den'lonstration to the Director by the 

new owner or operator of co1npliance 
with Subpart H, the Director Bhall notify 
the old owner or operator in writing that 
he no longer needs to comply with 
Subpart H as of the date of 
demon&tration. All other interim status 
duties are transferred effective 
immediately upon the date of the change 
of ownership or operational control of 
the facility. 

',, ,, ,., 
' [FR Doc. 86-6368 Filed 5-1-86; 0:45 an1) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 264 and 265 

[SWH-FRL-3015-3] 

Standards Applicable lo Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Liability Coverage 

AGENCY: Environmental Protection 
Agency, 
ACTION: Interim final rule. 

SUMMARY: On August 21, 1985 (50 FR 
33902), the Environmental Protection 
Agency (EPA or the Agency] published a 
notice of proposed rulemaking to amend 
the financial responsibility requirements 
concerning liability coverage for owners 
and operators of hazardous waste 
treabnent, storage, and disposal 
facilities (50 FR 33902]. The proposal set 
forth several regulatory options under 
c9nsideration by the Agency to provide 
relief for owners and operators .who 
have encountered difficulties in 
obtaining insuranCe necessary to comply 
with these requirements. EPA is today 
amending these requirements in interim 
final form to allow use of one additiot1al 
financial responsibility mechanism: A 
corpOrate guarantee. This action \vill.. 
facilitate greater compliance with the 
liability coverage requiren1ents. The 
Agency is Blso requesting co1nments on 
the form of the guarantee. 
EFFECTIVE DATE: These regulations shall 
become effective September 9, 1986. 
ADDRESSES: The :Public inust send an 
original and two copies of their 
comments on the interim final rule no 
later than August 11, 1986, to: EPA 
RCRA docket, (&-212] [WH-562] U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460. 
Place the docket #F-86-CGIF-FFFFF on 
your comments. The comment's received 
plus the record supporting this 
rulemaking are available for public 
inspection at the' docket room from 9:30 
a.m, to 4:30 p.m., Monday through 
Friday, excluding holidays, The public 
must make an appointment to review 
docket materials. As provided in 40 CFR 
Part 2, a reasonable fee may be charged 
for copying services. 
FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free, at (800) 424-
9346 or at (202] 382-3000. For technical 
information, contact Carlos M. Lago, 
Office of Solid Waste (HW-562B], U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 
(202] 382-4780. 
SUPPLEMENTARY INFORMATION: 
I. Authority 

IL Background 
A. Current Liability Coverage 

Requirements 
B. August 21, 1985, Proposed Rule 

III. Authorization of the Corporate Guarantee 
IV. Response to Comments on Corporate 

Guarantee 
V. Effective Date 
VI. State AuthoritY 
VII. Request for Comments 
Vlll. Executive Order 12291 
IX. Paperwork Reduction Act 
X. Regulatory Flexibility Act 
XI. Supporting Documents 
XII. List of Subjects 

I. Authority 

This regulation is being promulgated 
under the authority of sections 2002(a], 
3004, and 3005 of the Solid Waste 
Disposal Act; as amended by the 
Resource Conservation and Recovery 
Act, as amended [42 U.S.C. 6912(a], 6924, 
and 6925], 

II. Background 

A. Current Liability Coverage 
Requirements 

Section 3004(a][6] of the Resource 
Conservation and Recovery Act, as 
amended (RCRA], requires EPA to 
establish financial responsibility 
standards for owners and operators of 
hazardous waste management facilities 
as may be necessary or desirable to 
protect human health and the 
environment. 

On April 16, 1982, EPA promulga led 
regulations requiring owners and 
operators to demonstrate liability 
·coverage during the operating life of the 
facility for bodily injury and property 
damage to third parties resulting from 
accidental occurrences arising from 
facility operations (47 FR 16554), Under 
the liability coverage regulations (40 
CFR 264.147 and 265.147], owners and 
operators of haza,rdous waste treatment, 
storage, and disposal facilities are 
required to demonstrate, on a per firm 
basis, liability coverage for sudden 
accidental occurrences in the amount of 
$1 million per occurrence Bnd $2 million 
annual aggregate, exclusive of legal 
defense costs. Owners and operators of 
surface impoundments, landfills and 
land treatment facilities are also 
required to demonstrate, on a per firm 
basis, liability coverage for nonsudden 
accidental occurrences in the amount of 
$3 million per occurrence and $6 million 
annual aggregate, exclusive of legal 
defense costs. "First-dollar" coverage is 
required; that is, the amount of any 
deductible must be covered by the 
insurer, who may have a right of 
reimbursement of the deductible amount 
from the insured. Firlancial 
responsibility can be demonstrated 

through a financial test, liability 
insurance, or a combination of the two. 

The requirements for coverage of 
sudden accidental occurrences became 
effective on July 15, 1982. The 
requirements for nonsudden accidental 
occurrences were phased in gradually 
according to annual dollar sales or 
revenue figures of the owi:ter or 

· operator. January 16, 1985 was the final 
phase-in date .. 

Congress has express'ed its support for 
financial responsibility requirements in 
section 213 of the Hazardous and Solid 
Waste Amendments of 1984 (RCRA 
section 3005(e)), That section provides 
for the termination of interim status for 
all land disposal facilities by November 
8, 1985, unless: (1] The owner or 
operator applies for a final 
determination regarding the issuance of 
a permit by that date and (2] certifies 
that the facility is in compliance with all 
applicable ground water monitoring and 
financial responsibility requirements for 
liability coverage, closure, and post
closure care. Prior to the enactment of 
HSWA, a facility's interim status could 
be terminated only when final 
administrative disposition of the permit 
application was rriade, or if the facility 
failed to furnish the necessary 
application information. 

B. August 21, 1985, Proposed Rule 

Some owners and operators have 
. encountered difficulties in obtaining 
insurance necessary to comply with the 
liability coverage requirements. In the 
notice of proposed rulemaking published 
by EPA on August 21, 1985 (50 FR 33902), 
the Agency considered taking one or a 
combination of the following five 
regulatory actions in response to this 
problem: 

(1} Maintain the existing 
rCquirements: . 

(2] Clarify the required scope of 
coverage and/or lower the required 
levels of coverage: 

(3) Authorize other financial 
responsibility mechanisms; 

(4) Authorize waivers; and 
(5] Suspend or withdraw the liability 

coverage requirements. 
The Agency has decided at this time 

to authorize owners and operators to 
use a corporate guarantee as another 
mechanism to comply with the liability 
coverage requirements. EPA is still 

· ·considering the other options proposed 
in the August 21, 1985, Notice of 
Proposed Rulemaking, and will publish 
its decision in the future. Comments on 
the proposed rule that address the 
corporate guarantee are discussed in 
Section IV of this preamble. Comments' 
on other issues raised by the proposal 
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will be addressed in subsequent 
publications. 

JU. Authorization of the Corporate 
Guarantee 

To enable more firms to comply with 
the liability coverage required during a 
facility's operating life, the Agency has 
decided to revise 40 CFR 264.147, 
264.151, and 265.147 to authorize, in 
addition to insurance and the financial 
test, the use of the corporate guarantee. 
The Agency believes this will provide 
ow_ners and operators with greater 
flexibility while still ensuring that funds 
will be available to pay third-party 
liability claims. Use of the corporate 
guarantee is consistent with EPA's 
closure and past-closure ffnancial 
responsibility regulations (40 CFR 
264.143, 264.145, 265.143 and 265.145) and 
With Congressional intent. In the 1984 
Hazardous and Solid Waste 
Amendments (HSWA), Congress 
provides that RCRA financial· 
responsibility for liability insurance may 
be established by, among other options, 
guarantees and Self-insurance (HSWA 
section 205; section 3004(t) of RCRA). 

A corporate guarantee is a promise by 
one corporation to answer for the 
default of another. It is a collateral 
undertaking and presupposes another 
ob_ligation which is identified in the 
guarantee. There is ordinarily a contract 
or other agreement between the 
principal [obligor) and a third party 
creating the primary obligations. The 
guarantee is then a contract belwee·n the 
principal and the guarantor, _ 
guaranteeing payment of the primary. 
obligation. However, in the corpora.te 
guarantee that is the subject of today's 
rule, the obligation between the 
principal and third party will generally 
arise out of tort liability, not contract. In 
any case, if the priµcipal defaults on the 
primary obligation, then the guarantor is 
liable to the third party on the obligation 
created by the guarantee._ As provided in 
§ § 264.147(g)[1) and 265.147[g)(1] of 
today's rule, the guarantor must be the 
parent corporation of the owner or 
opera tor, directly owiling a_t least 50 
percent of the voting stock of the 
corporation that owns or operates the 
facility; the latter corporation· is deemed 
a "subsidlary" of the parent corporation. 

The Agency has deeided to allow use 
of the corporate guarantee only if the 
guarantor is the parent corporation of 
the owner or operator because it 
believes such a .guarantee is more likely 
to be enforceable under state law, and 
because the parent corporation is 
interested in its subsidiaries' 
performance, and is in a· better position 
than other corporate entities to ensure 
that the facilities in question are being 

operated in conformance with EPA 
regulations. 

The corporate guarantee that is the 
subject of today's rule differs from the 
corporate guarantee for closure or post
closure care in several ways. First, and 
n1ost important, the guarantee is not 
made to the Environmental Protection 
Agency, as obligee. Instead, the 
corporate guarantee for liability 
coverage is n1ade by the corporate 
parent on behalf of the owner or 
operator "to any and all third parties 
who have sustained or may sustain 
bodily injury or property damage caused 
by [sudden and/or nonsudden] 
accidental occurrences arising from 
operations of the facilities covered by 
[the] guarantee". Unlike the corporate -
guarantee for closure or post-closure 
care, EPA cannot take action to enforce 
the terms of the corporate guarantee for 
liability coverage. Action to notify the 
corporate guarantor of an obligation to 
pay under the terms of the guarantee 
will have to be taken by injured parties 
who are covered by the guarantee. 

Second, the Agency has modified the 
canc'ellation provisions. The guarantee 
for closure and/or post-closure ca-re may 
be terminated 120 days or later, after 
notice is provided to the EPA Regional 
Administrator~ In that ·case, _the 
guarantor is responsible for providing 
alternative financial assurance if the 
owner or opera tor fails to provide such 
assurance. Today's rule, hovvever, 
provides guarantor cannot terminate a· 
liability cover.age guarantee unless and . 
until the owner or operator obtains 
alternative liability coverage that the 
Regional Administrator(s] for the 
Region(s) in which the facility(ies) is 
(are) located approve(s). We believe 
that this formulation will better provide 
continued assurance of financial 
responsibility. In addition, while the 
Regional Administrator can require an 
owner or operator to undertake closer or 
post-closure actions, and may decide to 
invoke that authority upon receipt of a 
cancellation notice; no corriparable 
authority exists for third-party liability. 

Finally, the Agency has added a 
requirement, not found in the-corporate 
guarantee for closure or post-closure 
care, that the guarantee is to be 
interpreted and enforced in accordance 
with the laws of the State of 
incorporation of the guarantor. ThiS 
clause is intended to operate in 
conjunction with the regulatory 
requirement in§ 264.147(g)(2) to ensure 
that the corporate guarantee for liability 
is valid and enforceable under' the 
relevant State law. Section 264.147(g)(2) 
provides that the corporate guarantee 
·may be used to satisfy the liability 

coverage requirements only if the 
Attorney General(s) or insurance 
co1nmissioner(s) of the State(s) in which 
the guarantor is incorporated and the 
State(s) in which the facility[ies) 
covered by t.he guarantee is (are) 
located have submitted a written 
statement to EPA that a corporate 
guarantee executed as required is a 
legally valid and enforceable obligation 
in that State. The Agency expects in this 
way to ensure that State limitations on 
the powers of corporations to undertake 
guarantee obligations will not affect the 
operation of the corporate guarantee for 
liability. 

Because EPA recognizes that a 
subsidiary's assets and liabilities are 
usually consolidated into the balance 
sheet of parent corporations, the Ag~ncy 
has decided not to allow a corporate 
subsidiary to use the financial test' in 
combination with the corporate 
guarantee. Haweve

1

r, an owner or 
operator may use insurance in 
combination with either the financial 
test or the corporate guarantee to 
comply with the liability requirements 
(§ 264.147(a)(3) and§ 265.147(a](3)). 

EPA has decided to allow use of the 
corporate guarantee because it may 
provide relief for some owne'rs and 
operators who are unable to obtain 
insurance. However, the Agency h~s 
concerns about the enforceability of the 
guarantee under State insurance law. 
.This is a major reason why the 
guarantee is restricted to parents .. In 
addition, because the validity of the 
corporate guarantee will depend on 
applicable state law, the guarantee will 
be allowed only for facilities in States -
Where the State AttOrney General. or 
State insurance commissioner has 
certified to EPA that the guarantee is 
fully valid and enforeeable by third
parties who are injured by accidents 
arising from the operations of the. 
facility involved. EPA has sent requests 
to the Attorney General in ea_ch State for 
an opinion on this subject. A list of non
authorized States where the parent 
corporate guarantee is fully valid and 
enforceable will then be compiled by the 
Agency to be published in the Federal 
Register in the near future. 

IV. Summary of and Response to 
Co1nments 9n Corprirate Guarantee 

lri the August 21, 1985 notice of 
proposed rulemaking, the Agency 
requested comments· on whether the 
corporate guarantee should be 
authorized as an alternative mechanism 
for demonstrating financial assurance 
for liability coverage. The Agency 
previously considered authorizing the 
corp.orate guarantee as an alternative 

l 
i. 
I 
' 
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financial assurance mechanism for 
linbility coverage, but had major 
questions about the validity and 
enforceability of such an arrangement, 
especially with_ respect to State 
insurance laws (47 FR 10547 (April 10, 
1982)). 

The Agency requested con1ments on 
the potential advantages and 
disadvantages of authorizing owners 
and operators to use a corporate.
guarantee to dexnonstrate financial 
assurance for liability coverage. In 
particular, comments were requested on 
the validity and the enforceability of 
this mechanism with respect to State 
laws. Most commenters on the proposed 
rule strongly endorsed the corporate 
guarantee as an additional financial 
responsibility alternative for satisfyiilg 
liability coverage requirementS~ 

Con1menters stated that the corporate 
guarantee is a Common commercial 
instrument and that n1ost States' general 
corporation laws authorize corpor('!tions 
to enter into guarantee contracts. The 
commenters who provided information 
about State insurance lav;s generally 
stated that the corporate guarantee for 
liability coverage would be valid under 
their State's_ stah~tes. For example, one 
commenter from North Carolina said 
that initial research showed that the 
corporate guarantee would be a valid 
and enforceable obligation under North 
Carolina law. In addition, a com1nenter 
noted that Colorado and Montana 
currently allow the corporate guarantee 
for liability coverage. One commenter in 
Kentucky said that normal transporters, 
including hazardous waste transporters, 
are allowed to self-insure through their 
parent corporations to satisfy the 
Kentucky Department of 
Transportation's requirements for 
transporters. 

Several commenters stated that if a 
corporate guarantee were allowed as an 
alternate mechanism, they would take 
advantage of that option. One 
commenter suggested that allowing the 
corporate gU:arantee to demonstrate 
financial assurance for liability 
coverage could increase compliance 
with the liability coverage requirements. 
Louisiana strongly supported the use of 
the corporate guarantee, stating that 
preliminary analysis showed that it 
would allow medium-sized companies 
and con1mercial hazardous waste 
disposers to comply with the liability 
coverage rules. 

Several commenters noted that use of 
. the corporate guarantee might simplify 

the task of preparing financial assurance 
documentation. which would result in 
increased compliance with the
regulatjons. Because many subsidiaries 
consolidate their financial statements 

with parent corporations, they do not 
have separately audited financiill 
statements. According to sorne 
comn1enters, requiring each subsidiary 
to co1nply with the financial test greatly 
increases the cost of compliance and 
generates significant quantities of 
duplicate documentation. 

Commenters also offered various 
other arguments in support of use of the 
corporate guarantee for liability 
coverage. Several said that the 
guarantee is consistent with existing 
business practices. Financial institutions 
have used corporate guarantees to 
assure repayment of debt bY a 
subsidiary. The commenters believed 
that corporate guarantees would 
provide a cost-effective alternative to 
obtaining insurance. One commenter 
suggested that the corporate guarantee 
would better achieve the goal of the 
liability coverage regulations, because, 
unlike many insurance policies, it would 
provide financial assurance for liaQiHty 
exposure froin pre-existing 
contamination. 

Commenters who opposed use of the 
· corporate guarantee as an alternative 
mechanism for demonstrating financial 
assurance for liability coverage made 
several arguments. First. some 
commenters were concerned that the 
guarantee Would not be valid or 
enforceable. The Agency shares that' 
concern, and is thus requiring that 
before a corporate guaran_tee can be 
used to demonstrate financial 
assurance, the State Attorney ·General(s) 
or insurance commissioner(s) in the 

. State(s) where the guarantor is 
incorporated and where the facility(ies) 
is (are) located must issue a written 
statement that under the laws of that 
(these) State(s) such a guarantee is valid 

, and. enforceable. 
Second, some commenters suggested 

that the corporate guarantee WO'Uld not 
be an effective financial assurance 
mechanism in the long run because 
parent corporations eventually would 
find themselves in the ·situation 
currently faced by some private 
insurance companies, that is, subject to 
extensive litigation and clean·up 
expenses. The Agnecy believes that a 
parent will have a strong inferest in 
ensuring that a guaranteed subsidiary 
has sufficient pollution monitoring and 
safety measures to prevent and 
minimize accidential releases and third 
party damages from occurring at the 
subsidiaries' TSDFs. In addition, where 
third party damages occur, the parent 
guarantor's financial liability Will be 
limited to the amount of the guarantee, 
exclusive of legal defense costs. 

One commenter asked whether it was 
advisable for a corporate parent to 

advance a guarantee to a company that 
cannot obtain liability insurance, and -
wondered if that opened the door to a 
lawsuit against the parent's directors 
and officers. Parent corporations should 
use good judgment about the guarantees 
that they provide to subsidiaries. 
Nevertheless, the Inability of a 
subsidiary to obtain liability insurance 
is not necessarily an indication that the 
subsidiary's facilities are likely to cause 
damages to third parties and should be 
closed. 

Commenters argued that a parent 
corporation n1ight guarantee 
subsidiaries for which the parent did not 
have the funding to provide liability 
coverage. The Agency disagrees. The 
require1nent that a parent corporation 
seeking to provide a corporate. 
guarantee must satisfy the requirements 
of the financial test will provide 
qssurance that the parent corporation 
has sufficient financial strength to issue 

- the guarantee. 
Commenters who were Concerned 

about the November a; 1985, deadline 
for certifying compliance with the 
liability coverage requirements 
suggested combining the corporate 
guarantee with another alternative, such 
as waivers. Commenters suggested that 
the Agency should grant waivers to 
those facility owners and operators who 
could not certify compliance with the 
financial responsibility requirements for 
liability coverage, closure, and post
closure care on November 8, but who 
could use the-corporate guarantee once 
it is authorized. The Agency qannot 
adopt this suggestion. Under section 
3005(e) of RCRA, facilities who did not 
certify .compliance with the liability 
coverage regulations by November 8, 
1985, lost interim status. The Agency 
does not have authority to nullify that 
event. 

One commenter suggested that the 
following concerns should be addressed 
in developing any corporate guar8ntee: 
(1) Whether funds would be required to 
be set aside or otherwise available for 
third party claims; and (2) whether, 
because of the complexity of the 
guarantee, third parties would be 
inhibited from obtaining access to 
"legitimate" compe:hsation funds or 
whether inordinate time and resources 
would be required to enforce the 
guarantee, The Agency has considered. 
these issues in promtilgating the 
corporate guarantee. Although the 
guarantor is not required to set aside 
funds for third party compensation. it 
must pass the financial test and thereby 
delnonstrate that it has sufficient funds 
to implement its guarantee, if necessary. 
Second, ·as discussed in detail in Section 
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Ill, the Agency has attempted to design 
the corporate guarantee to allow for the 
easiest possible enforcement by third 
parties. 

In. summary, the Agency disagrees 
with those commenters who opposed 
use of the corporate guarantee as an 
alternative mechanism. Although certain 
State laws may not authorize use of the 
corporate guarantee for liability 
coverage, the Agency believes that in 
most States the guarantee will be valid 
and enforceable. Under a corporate 
guarantee, the parent corporation 
guarantees its subsidiary's obligations 
and therefore has a direct financial 
stake in its subsidiaries' actions. The 
strict requirements of the financial test 
will deter a parent corporation from 
issuing a guarantee for a subsidiary 
when it does not have adequate 
financial strength to assure the 
availability of funds for third party 
liability claims. The Agency believes 
that expanding the number of available 
options is desirable, given the present 
state of the in'surance market and the 
high level of assurance provided by the 
corporate guarantee. 

V. Effective Date· 

This regulation is being published in 
"interim final form". This means that 
although the regulation will be effective 
in 60 days, the Agency solicits 
comments on the regulation (in 
partjcular the form of the corporate 
guarantee), and may modify it in 
response to additional public comment. 

Section 3010(b] ofRCRA provides that 
EPA's hazardous waste regulations and 
revisions thereto generally take effect 
six months after their promulgation. The 
purp6se of this requirement is to allow 
sufficient lead time for the regulated 
community to prepare to comply with 
major new regulatory requirements. The 
statute allows for a shorter period prior 
to the effective date, however, for "good 
cause" (among other reasons), which the 
Agency believes exists here. The · 
Agency believes that an effective date 
six months after promulgation for the 
amendment promulgated today, would 
cause substantial and unnecessary 
disruption in the implementation of the 
existing regulations and would be 
contrary to the interest of the regulated 
community and the public. 

Today's amendment adopts the 
corp.orate guarantee· as another 
mechanism for complying with third
party liability coverage requirements 
and thus makes it easier for some 
owners Bnd operators to act in 
accordance with the RCRA liability 
·covex:age regulations. The Agency -
believes that it makes little sense to 
delay ne8ded relief to owners or 

operators by an additional four monthB. 
I-IoweVer, because the Agency may wish 
to revise the form of the guarantee on 
the basis of public comment, the 
amendments lo§§ 264.147, 264.151 and 
265.147 promulgated in this rulemaking 
action will not be effective until 60 days 
from the date of this Federal Register 
notice. 

VI. State Authority 
Under section 3006 of RCRA, EPA 

may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
Part 271 for the standards and 
require1nents for authorization.) 
Following authorization, EPA retains 
enforcement authority under sections 
3008, 7003, and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility. 

Today's announcement will be 
automatically applicable only in those 
States that do not have final 
authorization. In authorized States, the 
requirements will not be applicable 
unless and until the State revises its 
program to adopt equivalent 
requirements under State law. 

It should be noted that authorized 
States are required to modify their 
programs only when EPA promulgates 
Federal standards that are more 
stringent or broader in scope than the 
existing Federal standards. ·For those 
Federal program changes. that are less 
stringent or reduce the scope of the 
Federal program, States are not required 
to modify their programs. This is a result 
of section 3009 of RCRA, which allows 
States to impose standards in addition 
to those in the Federal program. 

The standards promulgated today are 
considered to be les~ stringent than the 
existing Federal requirements, 
Therefore, authorized States are not 
required to modify their programs to 
adopt requirements equivalent or 
substantially equivalent to the 
provisions listed above. 

VII. Request for Public Comment 
Although the use of a corporate 

guarantee was proposed August 21, 
1985, the Agency did not specify what 
form the guarantee would take. We 
believe that the guarantee form included 
in § 264.151 of today's rule will generally. 
be valid and enforceable. At a minimum, 
section 3004(t] of RCRA provides for a 
right of direct action against guarantors 
in the event of bankruptcy of the owner 
or operator, or if a court's jurisdiction 
cannot be obtained over an owner or 
1lperator likely to be .insolvent at the 
time of judgment Moreover, we believe 
that a right of action under the 
guarantee set forth in today's rule will 

lie against the guarantor whenever a 
judgment has been obtained against the 
owner or operator or a settlement 
agreement has been executed. 

However, due to the unusual nature of 
the guarantee (i.e., it is a general 
guarantee designed to assure payment 
of tortious, rather than contractual, 
obligations to unidentified third parties), 
the Agency would appreciate public 
comments on the forn1 itself. In 
particular, the Agency requests 
comments on whether any modifications 
to the form would be desirable to 
facilitate claims by injured third partie_s 
against the guarantor. We do not solicit 
comments on the § 264.147 and § 265.147 
requirements themselves. 

Two copies of all comments should be 
sent, no later than 30 days after the date 
of this notice to: EPA public docket, 
room S-212, U.S. EPA, 401 M Street SW., 
Washington, DC 20460, where they may 
be inspected by all interested parties. 

VIII. Executive Order 12291 

This regulation was subrnitte_d to the 
Office of Management and Budget for 
review as required by Executive Order, 
12291 .. The regulatory amendments being 
considered today to the liability · 
coverage requirements are not "major 
rules", The options under consideration 
will not likely result' in a significant 
increase in costs (but are likely to 
decrease costs) and thus are not a major 
rule; no Regulatory lmpact Analysis has 
been prepared. 

IX. Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMBJ under 
the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq., and have been assigned ·oMB 
control number 2050-0036. 

X. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
of 1950 (5 U.S.C. 601 et seq.], Federal 
Agencies must. in developing 
regulations, analyze their impact on 
small entities (small businesses, small 
government jurisdictions, and small 
organizations). The option under 
consideration relaxes the existing 
insurance requirements and thus. 
commonly reduces costs associated with 
compliani:B. 

Accordingly, I certify that this 
proposed regulation will not have a· 
significant impact on a substantial 
number of small entities. 
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XI. Supporting Documents 

Supporting documents available for 
this interhn final rule include coinJnents 
on the August 21, 1985 proposed rule, 
sun1mary of the comments, and 
background documents on the financial 
test for liability coverage. In addition, 
background documents prepared for 
previous financial assurance regulations 
are also available. 

All of these suppOrting 1naterials are 
available for review in the EPl\ public 
docket (RCRA docket #F-86-CGIF
FFFFF). Room S-212, Waterside Mall. 
401 M Street SW., Washington, DC 
20460. 

List of Subjects 

40 CFR Part 264 

Hazardous waste, Insurance, 
Packaging and containers, Reporting 
and recordkeeping requirements, 
SeciJrity measures, Surety bonds. 

40 CFR Part 265 

Hazardous waste, Insurance, 
Packaging and containers, reporting and 
recordkeeping requirements, Security 
measures, Surety bonds, Water supply. 

Dated: July 3, 19B6. 

Lee M. Thomas, 
Ad1ninistrator. 

For reasons set out in the preamble, 
Title 40 of the Code of Federal 
Regulations is a1nended as follows: 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL · 
FACILITIES: LIABILITY COVERAGE 

40 CFR Part 264 is amended as 
·follows: 

L The authority citation for Part 264 
continues to read as follows: 

Authority: SeCs. 1006, 2002{a), 3004 and 
3005 of the Solid Waste Disposal Act, as 
an1ended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, and 6925). 

2. In § 264.147, paragraph (g) is 
redesignated as paragraphs (h], 
paragraph (a)(3), (b)(2], (a)(2], and (b](3) 
are revised, and a new paragraph (g) is 
added, to read as follows:· 

§ 264.147 Liability requirements. 
{a) * * * 
(2) An ow·ne·r operator may meet the 

requirements of this section by passing a 
financial test or using the corporate 
guarantee for liability coverage as 
specified in paragraph (g] of this section. 

{3} An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test, insurance, the corporate guarantee, 

n con1blnation of the financinl test and 
insurance, or a co1nbination of the 
corporate guarantee and insurance. The 
amount of cOverage den1onstrated must 
total at least the n1inin1urn amounts 
required by this paragraph. 

(b) * " * 
(2) An owner or operator 1nay meet 

the requirements of this section by 
passing a financial test or using the 
corporate guarantee for liability 
coverage as specified in paragraphs (f) 
and (g) of this section. 

(3) An owner or operator m.ay 
demonstrate the required liability 
coverage ~ough use of the financial 
test, insurance, the corporate guarantee, 
a combination of the financial test and 
insurance, or a combination of the 
corporate guarantee and insurance. The 
amounts of coverage demonstrated must 
total at least the minimum an1ounts 
required by this paragraph. 
• • • • • 

(g) Corporate guarantee for liability 
coverage. 

(1) Subject to subparagraph (2), an 
owner or operator may meet the 
requirements of this section by 
obtaining a written guarantee1 
hereinafter referred to as '\corporaJe 
gual'antee." The guarantor must be the 
parent corporation of the owner or 
operator. The guarantee-must meet the 
requirements for owners or operators in 
paragraphs (f)(1) through (7) of this 
section. The wording of the corporate 
guarantee must be identical to the 
wording specified in § 264.151(h)(2). A 
certified copy of the corporate guarantee 
must accompany the items sent to the · 
Regional Administrator as speCified in 
paragraph (f](3) of this section. The 
terms of the corporate guarantee must 
provide that: 

(i} If the owner or operator fails to 
satisfy a judgment basrid on a 
determination of liability for bodily 
injury or property damage to third 
parties caused by sudden or nonsudden 
accidental occurrences {or both as the 
case may be}, arising from the operation 
of facilities covered by this corporate 
guarantee, or fails to pay an amount 
agreed to- in settlement of claims arising 
from or aileged to arise from such injury 
or damage, the guarantor wilJ do so up 
to the limits of coverage. 

·(ii} The corporate guarantee wiU , 
remain in force unlesS the guarantor 
sends notice of cancellation by certified 
mail to the owner or operator and to the 
Regional Administrator(s). This 
gual'antee may not be terminated unless 
and until the EPA Regional 
Administrator(•) approve(s) alternate 
liability coverage complying with 
section 264.147 and/or 265.147. 

(2} A corporate guarantee may be 
used to satisfy the requirements of this 
section only if the Attorney General(s} 
or insurance comrnissioner(s) of the 
State in which the guarantor is· 
incorporated and the State( a) in which 
the facility(ies) covel'ed by the 
guarantee is (are] located has (have] 
submitted a written statement to EPA 
that a corporate guarantee executed as 
described in this section and section 
264.151(h)[2] is a legally valid and 
enforceable obligation in that State. 
• • • 

3. In § 264.151, paragraph (g] is revised 
to read as fo~lows: ' 

§ 264.151 Wording of the Instruments. 

(g) A letter from the chief financial 
officer, as specified in § 264.147(f] or 
§ 265.147(f] of this chapter, must be 
worded as follows, except that 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted: 

Letter From Cl1ief Financial Officer 

[Address to Regional Administrator of, 
every Region in-which facilities for which 
financiul responsibility is to be demonstrated 
through the financial test are located.J 

I a1n the chief financial officer of [firm's 
name and address]. This letter is·in support 
of the use of the financial test to demonstrate. 
financial responsibility for liability coverage 
[insert ''and cIOsure and/or post~closure 
care" if applicable] as specified in Subpart H 
of 40 CFR Parts 264 and 265. 

[Fill out the following paragraphs regarding 
facilities and liability coverage. If there are 
no facilities that belong in a particular 
paragraph, write-"None" in the spa:ce 
indicated. For each facility, include its EPA 
Identification Number, name, and address.] 

The firm identified above is the owner or 
operator of the following facilities for which 
liability coverage for [Insert "sudden" or 
"nonsudden" or "both sudden and· 
nonsudden"] accidental occurrences is being 
demonstrated through the financial test 
specified in Subpart Hof 40 cm· Parts. 264' 
and 265:---. · 

The firm identified above guarantees, 
through the corporate gliarantee specified in 
Subpal't H of 40 CFR Parts 264 and 265, 
liability coverage for [insert "sudden" or 
"nonsudden" or "both sudden and 
nonsudden"J accidental occurrences at the 
following facilities owned or operated by the 
following subsidiaries of the firm:--

(If you are using the financial test to 
demonstrate coverage of both liability and 
closure and post-closure care, fill in the 
following four paragraphs regarding facilities 
and associated closure and post-closure cost 
estimates. If there are no facilities that belong 
In a particular paragraph, write "None" i.n the 
space indicated. For each facility, include Its 
EPA Identification Nun1ber, name, address, 
and current closul'e and/or post-closure cost 

. estimates. Identify each cost estimate as to 
whether it i6 for closure or postuc!osure care.I 
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1, The firm identified above owns or 
operates the following fnci!ities for v1rhich 
finandal assurance for closure or posl
closure caro is demonstrated through the 
finnncial test specified in SuLpart H of 40 
CFR Pa1·ts 264 ond 265. The current closure 
and/or post-closure cost estimates covered 
by the lest are shown for each facility: __ , 

2. The firm identified above guarantees, 
through the corporate guarantee specified in 
Subpart Hof 40 CFR Parts 264 and 265, the 
closure and post-closure care of the following 
facilities owned or operated by its . 
subsidiaries. The current cost estimates for 
the closure or post-closul'e care so· 
guaranteed are shown for each 
facility: ___ , 

3. In States where EPA is not administering 
the financial requirements of Subpart Hof 40 
CFR Parts 264 and 265, this firn1 is 
demonstrating financial assurance for the 
closure or post-closure care of the following 
facilities through the use of a tesf equivalent 
or substantially equivalent to'the financial 
test specified in Subpart Hof 40 CFR Parts 
264 and 265. The current closure or post
closure cost estimates covered by such a test 
are shown-for each facility: __ ._, 

4. The firm identified above owns or 
operates the following hazardous waste 
management facilities for which financial 
assurance for closure or, if a disposal facility, 
post-closure care, is not demonstrated eith_er 
to EPA or a State through the financial test or 
any other financial assurance mechanisms 

· specified in Subpart H of 40 CFR Parts 264 
and 265 or equivalent or substantially 
equivalent State mechanisms. The current 
closure and/Or post-closure cost estimates 
not covered by such financial assurance are 
shown for each facility: __ , 

5. This firm is the owner or operator of the 
following UIC facilities for which financial 
assurance for plugging and abandonment is 
required under Part 144. The current cloflure 
cost estimates as required by 40 CFR 144.62 
are ·shown for each facility: __ , 

This firm [insert "is required" or "is not 
required"] to file a Form 10K with the 
Securities and Exchange Commission [SEC) 
for the latest fiscal year, 

The fiscal year of this form ends on {month, 
day]. The figures for the following items 
marked with an asterisk are derived ·from this 
firm's independe.ntly audited, year-end 
financial statements for the latest completed 
fiscal year, ended [date], 

• 
4. In § 264.151, introduct6ry paragraph (h) is 

redesignated as paragraph (h}{1) and a new 
paragraph (h)(2} is added to read as follows: 

§ 264.151 Wording of the Instruments. 
• • • 

(h)(2) A corporate guarantee, as 
specified in § 264.147(g) or§ 265.147(g) of 
this Chapter, must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 
Corporate Guarantee for Liability Coverage 

Guarantee made this [date] by {name of 
guaranteeing entity], a business corporctlion 

orgnnized under the laws of the State of 
I insert name of Slate], herein referred to as 
guarantor, on behalf of our subsidiary [owner 
or operator] of [business address], tO any and 
all third parties who have sustained or may 
sustain bodily injury or property damage 
ea used by (sudden and/or nonsudden] 
accidental occurrences arising from operation 
of the facility(ics) covered by this guarantee. 

Recitals 
1. Guarantor meets or exceeds the financial 

test criteria and agrees to comply with the 
reporting requirements for guarantors as 
specified'in 40 CPR 264.147(g} and 265.147{gJ. 

2. {Owner or operator] owns or operates 
the following hazardous waste ma.nagement 
facility(ies) covered by this guarantee: [List 
for each facility: EPA Identification Number, 
name, and address.] This corporate guarantee 
satisfies RCRA third-party liability 
requirements for [insert ''sudden" or 
"nonsudden" or "both sudden and 
nonsudden"] accidental occurrences in 
above-named owner or operator facilities for 
[insert dollar amount] of coverage, 

3. For value received from [owner or 
operator], guarantor gurarantees to any and 
all third parties who_ have sustained or may" 
sustain bodily injury or property damage 
caused by [sudden and/or nonsudden] 
accidental occurrences arising froni 
operations of the facility(ies) covered by this 
guarantee that in the event that [owner or 
operator] fails to satisfy a judgment or award 
based on a deterrnination of liability for 
bodily injury or property <lama~~ to third 
parties caused by [sudden and/or 
nonsudden] acidential occurrences, arising 
from the opefation of the above-named 
facilities, or fails to pay an amount agreed to 
in settlement of a claim arising from or 
alleged to arise from such injury or darriage, 
the guaranlor will satisfy such judgment(s), 
award(s), or settlement agreement(s) up to 
the limits of coverage identified above. 

4. Guarantor agrees that if, at the end of 
any fiscal year before termination of this· 
guarantee, the guarantor fails to_ meet the 
financial test c:riteria, guarantor shall send 
within 90 days, by certified mail, notice to the 
EPA Regional Administrator(s) for the 
Region[s} in which the facility(ies) ls (are) 
located and to [owner or operator] that he 
intends to provide alternate liability coverage 
as specified in 40 CFR 264.147 and 265.147, as 
applicable, in the name of [o·wner or 
operator}. Within 120 days after the end of 
such fiscal year, the guarantor shall establish 
such liability coverage unless [owner or 
operator] has done so. 

5, The guarantor agrees to notify the EPA 
Regional Administrator by certified mail of a 
voluntary or involuntary proceeding under 
Title 11 (Bankruptcy), U.S. Code,· naming 
guarantor a~ debtor, within 10 days after 
commencement of the proceeding. 

6. Guarantor agrees that within 30 days 
after being notified by an EPA Regional 
Administrator of a determination that 
guarantor no longer meets· the financial test 
criteria or that he is disallowed from 
continuing as a guarantor, he shall establish 
alternate liability coverage as specified in 40 
CFR 264,147 or 265.147 in the name of [owner 
or operator], unless [owner or operator! has 
done so. 

7. Guarantor reserves the right to modify 
this agreement to take into account 
a1nendment or modification of the liability 
requirements set by 40 CFR 264.14? and 
265.147, provided that such modification shall 
become effective only if a RegiOnal 
Administrator dOes not disapprove the 
modification within 30 days of receipt of 
notification of the modifipation. 

8. Guarantor agrees to remain bound under 
this guarantee for so long as [owner or 
operator] must comply with the applicable 
requirements of 40 CFR 264.147 and 265.147 
for the above-listed facility(ies), except as 
provided in paragraph 9 of this agreement. 

9. Guarantor may terminate .this guarantee 
by sending notice by certified mail to the EPA 
Regional Administrator(s) ·for the ~egion(s) in 
which the facility(ies) is (are) located and to 
[owner or operator]. provided that this 
gurarantee may. not be tenninated unless and 
until [the owner or operator] obtains, and the
EPA Regional Adminlstrator(s) approve(s) 
alternate liability coverl;lge complying with 40 
CFR 264.147 and/or 265.147. 

10. This guarantee is to be interpreted _and 
enforced in accordance with the laws of 
[State of incorporation of guarantor]. 

11, Guarantor hereby expressly waives 
notice of acceptance of this guarantee by any 
party. 

I hereby certify that the wording of this 
guarantee is identical to the wording 
specified in 40 CFR 264.151(h)(2). 
Effective date: -----------
[Name of guarantor] 
[Authorized signature for guarantor] 
[Name of person signing] 
{Title of person signing] 
Signature of witness or notary: 

• 
PART 265-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES: LIABILITY COVERAGE 

40 CFR Part 265 is amended as 
follows: 

1. The authority citation for Part 265 
continues to read as follows: 

AuthoritY: Secs. 10061 2002(a), 3004 and-. 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, aa amended (42 U.S.C. 
6905, 6908, 6912(a), 6924 and 6925). 

2. In § 265.147, paragraph (g) is 
redesignated as paragraph (h), 
paragraphs (a)(2), (a](3), (b)(2), and 
(b )(3) are revised, and a new paragfaph 
(g) fs added, to read as follows: 

§265.~47 Liability requirements. 

(a) * * * 
(2) An owner or operator may meet 

the requirements of this section by 
passing a financial test or using the 
corporate guarantee for liability 
coverage as specified in paragraph (g) of 
this section, 

~I 
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(3) An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test, insurance, the corporate guarantee, 
a combination of the financial test and 
insurance, or a combination of the 
corporate guarantee and insurance. The 
a1nounts of coverage demonstrated must 
total at least the minimum amounts 
required by this paragraph. 

(b) ••• 
(2) An owner or operator may meet 

the requirements of this section by 
passing a financial test or using the 
corporate guatantee for liability 
coverage as specified in paragraphs (f) 
and (g) of this section. 

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test, insurance, the corporate guarantee, 
a combination of the financial test and 
insurance, or a combination of the 
corporate guarantee and insurance. The 
amounts of coverage demonstrated must 
total at least the minimum amounts 
required by this paragraph. 

• 
(g) Corporate guarantee for liability 

coverage. 

(1) Subject to subparagraph (2), an 
owner or operator may n1eet the 
requiren1ents of this section by 
obtaining a written guarantee, 
hereinafter referred to as "corporate 
guarantee." The guarantor must be the 
parent corporation of the owner or 
operator. The guarantor.must meet the 
requiren1ents for owners or operators in 
paragraphs (l)(l) through (7) of this 
section. The wording of the corporate 
guarantee must be identical to the 
wording specified in § 264.151(h)(2). A 
certified copy of the corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph (!)(3) of this section. The 
terms of the corporate guarantee n1ust 
provide that: 

(i) If the owner or operator fails to 
satisfy a judgment based on a 
determination of liability for bodily 
injury or property damage to third 
parties caused by sudden or nonsudden 
accidental occurrences (or both as the 
case may be), arising from the operation 
of facilities covered by this corporate 
guarantee, or fails to pay an amount 
agreed to in settlement of claims arising 
from or alleged to arise from such injury 

or damage, the guaranlor will do so up 
to the limits of coverage. 

(ii) The corporate guarantee will 
remain in force unless the guarantor 
sends notice of cancellation by certified 
mail to the owner or operator and to the 
Regional Administrator(s). This 
guarantee may not be terminated unless 
and until the EPA Regional 
Administrator( a) approve(s) alternate 
liability coverage complying With 
§ 264.147 and/or 265.147. 

(2) A corporate guarantee may be 
used to satisfy the requirements of this 
section only if the Attorney General(s) 
or insurance commissioner( a) of the 
State in which the guarantor is 
incorporated and the State(s) in which 
the facility(ies) covered by the 
guarantee is (are) located has (have) 
submitted a written statement to EPA 
that a corporate guarantee executed as 
described in this section and Section 
264.151(h)(2) is a legally valid and 
enforceable obligation in that State. 
• • • • 
[FR Doc. 8&-15673 Filed 7-10-86; 8:45 am) 
BILLING CODE 6560-50-.M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 261 

[SWH-FAL-3082-6] 

Hazardous Waste Management 
System; Identification and listing of 
Hazardous Waste 

AGENCY: Environmental Protecton 
Agency. 
ACTION: Final rule; correction. 

SUMMARY: On May 28, 1986 (51 FR 
19320), EPA promulgated a rule to 
a.mend the regulations for hazardous 
waste managen1ent under the Resources 
Conservation and Recovery Act by 
staling more clearly that the listing for 
spent pickle liquor from steel finishing 
operations (EPA Hazardous Waste No. 
K062) applies only to wastes generated 
by iron and steel facilities. Since 
promulgation, the Agency has received_ 
several questions and comments as to 
the scope of the modified listing. This 
notice clarifies the listing and corrects 
an error. 
DATE: This rule becomes effective on · 
September 22, 1986. 
FOR FURTHER lflFORMATION CONTACT: 
For general information contact: the 
RCRA Hotline at (800) 424-9346 toll-free 
or (202) 382--11000. For information on 
specific aspects of this rule contact: 
Jacqueline Sales, Office of Solid Waste 
(WH-5628), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC. 20460, (202) 382-4440. 

I. SUPPLEMENTARY INFORMATION 

A. Background 
On May 28, 1966 (51 FR.19320), EPA 

_promulgated a final rule amending the 
listing for spent pickle liquor (EPA 
Hazardous Waste No. K062) from steel 
finishing operations to apply only to 
spent pickle liquor wastes generated by 
iron and steel facilities. Previously, the 
Agency has been interpreting the listing 
to apply to all industries engaged in 
steel finishing operations. As a result of 
this broad interpretation, the Agency 
received a rulemaking petition from 
several porcelain enamel companies to 
amend or clarify the listing to apply only 
to spent pickle liquor generated by the 
iron and steel industry. These 
companies did not agree with the 
Agency that the pickle liquor generated 
from their processes was covered wider 
the spe'nt pickle liquor listing. Rather, 
they assested that spent pickle liquor 
generated by non-iron and steel 

industries would be considered 
hazardous only if it exhibited one or 
more of the characteristics of hazardous 
wastes such as corrosivity or extraction 
procedure (EP) toxicity. After reviewing 
the original listing, the background 
docwnents, and the additional 
information supplied as a result of the 
rulemaking petition, the- Agency 
concluded that the correct reading of the 
scope of the listing would apply the 
listing only to spent pkkle liquor 
generated by the iron and steel industry. 

However, in promulgating the final 
rule to amend the spent pickle liquor 
listing, an error was made in defining 
the scope of the listing. In one section of 
the preamble and in the regulatory 
language, the listing was stated 
incorrectly as applying only to those 
steel finishing operations that "produce" 
iron and steel. The Agency had intended 
the listing to apply to all facilities within 
the iron and steel industry that generate 
spent pickle liquor. In fact, this is 
specified in several other areas of the 
preamble jo the final rule (see 51 i'R 
19320/1 (summary), 51i'R19321/1, and 
51FR1219301/2). Jn addition, by 
applying the listing to spent pickle liquor 
generated from steel finishing 
operations of all. facilities within the 
iron and steel industry, the Agency is 
being consistent with the June 5, 1984, 
final rule (49 i'R 23284) which excludes 
lime stabilized waste pickle liquor 
sludge (LSWPLS) generated by plants in 
the iron and steel industry from the 

• 
11derived-from" rule in 40 CFR 261.3 

1 (c)(2)(i). (LSWPLS is the residue from 

the treatment of spent pickle liquor.) We 
thus are correcting and clarifying the 
language of the final rule to reflect the 
Agency's s.tated interest. · 

B. Correction 
The following error hao been 

identified in the preamble of this rule: 
On page 19321, column, 2, second 
complete paragraph, line 15-change 
"finishing operations of plants that 
produce iron and steel" to "finishing 

_,operations of facilities within the iron 
and steel industry (SIC codes and 331 
and 332)", 

Dated: September 11, 1986. 
J.W. Mc:Graw, 
Abling Assistant Administrator 

The following correction is made in 
FR Doc. Bfl-11869, 51 FR 19320 (May 28, 
1906). 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

1. The authority citation for Part261 
continues to reads follows: 

Authority: Seca. 1008, 2002(a}, 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended [42 U •. S.C. 
6905, 6912{a), 6921, and 6922]. 

2. Section 261.32 is amended by 
revising the entry under the iron and 
steel industry for the hazardous waste 
listing K062 to read as follows: 

§ 261.32 Hazardous Wastes From Speclllo 
Sources. 
• • • • • 

Industry and EPA hazardous waste No. Hazardous waste Hazard code 

Iron and Stoel: x x x k062 .............................. Spent pickle liquor generated by steel fin- (C,T} 
lshlng operations o1 laci!ilies Withifl th& 
iron and &tee! Industry (SIC Codes 331 

* • • 
[FR Doo. 86-21387 

INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1152 

and 332}. 

Additions to List of Abandonmen 
Docket Numbers 

/ 

AGENCY: Interstate Commerti~ 
CommisSion. /_,,.---
ACTION: Final rule,v/ 
-------'-----~-----

SUMMARY: In the appendix top 
of the Interstate Comrnerc omm1ss1on 
regulations in the Cod Federal 
Regulations, there ' a list of 
abandonment et numbers (AB 
numbers) t e.used by rail lines as 
identifi ion numbers when filing an 

ba onment application with the· 
ission. The list of numbers 

curre in the appendix has not been 
updated s' ·ce 1976. This notice adds to 
that list of umbers, 

EFFECTIVE DATE: . notice is effective 
upon publication in ederal Register 

FOR FURTHER INFOAMATIO CONTACT: 
Wyjean Garrett (202) 275-7141. 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
00\IERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item K, March 13, 1987, EQC Meeting 

Proposed Adoption of Amendments to OAR 340-60 and 340-61 to 
Require Annual Submittal of Recycling Reports, Amend List of 
Principal Recyclable Materials, and Change Telephone Number 
on Used Oil Recycling Signs 

I. Background and Problem Statement - Submittal of Recycling Reports 

The Recycling Opportunity Act (ORS 459.165 to 459.200) required each 
wasteshed to report to the Department by July 1 , 1 986 on how the 
wasteshed will implement the Act. The rules do not require reporting 
beyond July 1, 1986 although the Act requires ongoing recycling 
collection systems and education and promotion programs. 

The intent of the Recycling Opportunity Act is to increase the number 
of people who recycle and the types and amounts of materials recycled. 
In order to monitor the success of the programs throughout the state, 
as well as to ensure continued compliance with the requirements of the 
Act, there needs to be a data collection system so that the Department 
knows the amount of materials being recycled in the various local 
programs, the rate of participation by waste generators, any changes 
made in the collection system, and the education and promotion 
activities being conducted. 

This information is also needed because ORS 459.188 allows the 
Commission to require mandatory source separation of recyclable 
materials by waste generators. To do so, the Commission must find, 
among other things, that the level of participation by generators does 
not fulfill the state's goal to reduce, reuse, and recycle materials 
that would otherwise be disposed of as waste. In order to determine 
whether the Act is being successfully implemented on a voluntary basis 
or whether mandatory participation should be proposed, there must be 
regular data collection. The Department is proposing that wastesheds 
annually report volumes of materials recycled at curbside and at 
depots, and number of recycling setouts on residential curbside 
collection routes. Setout data would be required to be collected 
during the months of January, April, July and October. 

Alternatives and Evaluation 

Without adoption of the proposed rules, the Department could not 
require submittal of information and data from wastesheds about 
curbside recycling programs and promotion and education efforts. As a 
solid waste disposal site permit condition, the Department now 
requires quarterly reporting of amounts of materials recycled at some 
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disposal sites, That information would continue to be received, but 
it is only a partial indicator of the amount of recycling going on in 
a community, since it would not include recyclable material from on
route collection. The Department could continue to annually survey 
end-users of recycled materials about the volumes of materials 
received. This data, which can be obtained only if the end-user 
wishes to provide it, would indicate the overall increase or decrease 
in recycling in the state, but would give no information on the level 
of success of individual recycling programs. 

The Department could also gauge recycling participation by polling a 
sample of residents served by each collection program. To evaluate 
each of the nearly 200 on-route collection programs in this way would 
be prohibitively expensive, costing on the order of $100,000 for a 
minimum sample of 100 residents per program. In addition, polls of 
this type usually show a bias in that more people report they recycle 
than really do recycle. 

The proposed rule would allow the Department to gather the data 
necessary to monitor implementation of the Recycling Opportunity Act 
and to determine the effectiveness of the various recycling programs 
throughout the state. It would enable the Department to compare 
approved alternative methods for providing recycling opportunities 
with the general on-route collection method. It would also generate 
data which would enable the Department to compare the effectiveness of 
different on-route collection systems being used throughout the state 
(e.g. providing recycling containers, weekly vs. monthly collection) 
and education and promotion activities. This information would be 
valuable to all recycling service providers. 

Some collectors and recyclers have commented that the Department does 
not need to require the collection of setout data, since data on the 
quantity of material recycled could be used to judge recycling 
participation rates. The Department believes that data on the actual 
number of setouts gathered in addition to the quantity of materials 
gathered would be necessary for the following reasons: 

1. Counts of recycling setouts would be valuable in confirming the 
information on the quantity of material recycled on-route. Many 
collectors do not maintain separate records on how much material 
is collected on-route versus how much is collected through 
depots, paper drives, and other opportunities they provide. 

2. The amount of material available per capita differs between 
wastesheds. For example, newspapers are on average thicker in 
the Portland area as compared to other parts of the state. 

3, Requiring that recyclers collect and report data on the number 
of people using their programs should help collectors evaluate 
their own programs and perhaps give them added incentive to 
promote their programs and build better participation. 

4. Section 8 of the Recycling Opportunity Act requires that before 
the Environmental Quality Commission can require mandatory source 
separation, it must evaluate 11 the level of participation by 
generators". 
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The Department is aware that the public review process for recycling 
reports places an administrative burden on the local affected persons. 
The proposed deletion of requirements for public notice of 
availability of the report and certification by local governments will 
mitigate the burden of the reporting requirements on the local 
affected persons. 

Alternatively, if the public review requirement remains in the rules, 
it would assure that the public and local governments remain involved 
in reviewing the recycling programs serving the citizens of the 
wasteshed. 

Summation 

1. The Department's rules do not require any reporting after July 1, 
1986 about the implementation of the opportunity to recycle 
required by ORS 459.165 et seq. 

2. The intent of the Recycling Opportunity Act is to increase the 
number of people who recycle and the volumes of materials 
recycled. 

3. In order to monitor compliance with ORS 459 .165 et seq. and the 
effectiveness of the recycling programs, it is necessary to 
receive regular data on volumes of material recycled, generator 
recycling setout rates, any changes in the collection system, and 
education and promotion efforts. 

II. Background and Problem Statement - Amendments to Lists of Principal 
Recyclable Materials 

Based on the annual review of principal recyclable material lists 
(Agenda Item D, December 12, 1986, EQC Meeting), the Department has 
determined that there are some wastesheds where a material is listed 
as a principal recyclable material but has not been found to be 
recyclable in any location in the wasteshed where the opportunity to 
recycle is required. The Department is recommending that the list of 
principal recyclable materials be amended to remove these materials, 
and in one case to add a material that is recycled but is not 
presently on the list for that wasteshed. The recommended technical 
changes are as follows: 

Wasteshed 

Columbia 
Gilliam 
Malheur 
Milton-Freewater 
Morrow 
Wallowa 
Wheeler 

Change 

Delete hi-grade off ice paper 
Delete newspaper 
Add aluminum 
Delete hi-grade office paper 
Delete corrugated cardboard 
Delete corrugated cardboard 
Delete newspaper 

The Department is still considering whether to recommend that yard 
debris be listed as a principal recyclable material in the Portland 
metropolitan wastesheds. 
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Alternatives and Evaluation 

The recommended changes in the lists of principal recyclable materials 
will conform the lists with the legal definition of principal 
recyclable material. Since these changes only involve deleting 
materials that are not presently being recycled anywhere where the 
opportunity to recycler is required in a wasteshed, and in one case 
adding a material that is presently being recycled, the recommended 
changes will have no effect on existing recycling programs. 

Summation 

In certain wastesheds, there are materials that are on the list of 
principal recyclable material even though that material is not on the 
list of recyclable material anywhere in the wasteshed where the 
opportunity to recycle is required. It is recommended that the lists 
be changed so they conform with the legal definition of principal 
recyclable material. 

III. Background and Problem Statement - Phone Numbers on Used Oil Recycling 
Signs 

The Used Oil Recycling Act required the Commission to adopt rules to 
require sellers of more than 500 gallons of new oil annually to post 
signs informing the public of oil recycling opportunities and the 
importance of oil recycling. The Commission adopted OAR 340-61-062 to 
meet this legislative requirement. This rule requires used oil 
recycling signs be posted with a presently non-functional phone number 
that once was the number of the Department's Recycling Switchboard. 
The Department now has a different number that the public can call to 
receive recycling information, and many wastesheds also have local 
phone numbers where recycling information can be obtained. In 
addition, the sign requires that the location of one or more recycling 
depots be listed. 

Since this rule was written well before the passage of the Recycling 
Opportunity Act, it did not consider that on-route recycling 
collection programs might be operating and be a more convenient 
recycling opportunity than a depot. The Department proposes to remedy 
these problems by requiring only that a telephone number where the 
public can receive more information on oil recycling be posted on the 
sign, and that the signs be allowed to list recycling opportunities 
besides depots. 

Alternatives 

The Department has not identified a reasonable alternative to the 
suggested rule change. 

Summation 

The Department recommends that OAR 340-61-062 be amended to allow oil 
recycling signs to list any telephone number where the public can 
obtain recycling information, and to allow on-route recycling 
collection or other recycling opportunities as well as depots to be 
listed on the sign. 
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IV. Rule Development Process 

These proposed rules were developed with review and advice from the 
Department's Recycling Subcommittee of the Hazardous and Solid Waste 
Task Force and from wasteshed representatives. The Recycling 
Subcommittee includes representatives from garbage industries, 
recycling industries, local governments, and interested citizens. The 
proposed rules and draft reporting form reflect a compromise between 
the Department's need for data to evaluate recycling programs and the 
collectors' needs to have a simple non-burdensome system for 
reporting. 

Public Hearing and Written Testimony 

The Department held two public hearings on January 21, 1987 to 
consider the proposed rule amendments (see attached public notice). 
Three persons testified at the hearing, and ten others submitted 
written testimony. The hearings officer's report for these hearings 
is attached. 

Almost all testimony presented was directed at the proposed draft of 
the form to be used to report recycling, rather than the actual 
proposed rule amendments. A copy of the latest draft of the reporting 
form is attached. 

Two main criticisms of the draft reporting form were repeated by most 
testifiers. The first criticism was directed at the proposed 
requirement to separately report total setouts from trucks providing 
newspaper only collection and setouts from trucks providing full-line 
collection. There apparently was a misunderstanding in that it was 
believed that the Department would require collectors to separately 
keep track of the number of people who setout only newspaper versus 
the number of people who set out other materials. The Department had 
originally proposed such a requirement, but later agreed with advice 
from the Recycling Subcommittee that such a data recording system 
would be difficult for collectors on-route. The proposed form on 
which people testified did not ask for this information. Instead it 
asked that if companies pick up newspapers (and newspapers only) 
weekly on their garbage trucks, then the total setouts from these 
garbage trucks should be recorded in a different place on the data
reporting form than the total setouts from the trucks that provide 
full-line recycling collection. The Recycling Subcommittee has since 
agreed that this information is reasonable to request, and has worked 
with the Department to make the form much more clear as to what we are 
requesting. 

The second criticism concerned the questions about how many apartment 
complexes participate in recycling, and how many do not. Garbage 
collectors commented that by adding these two numbers together, the 
Department would have a count of the total number of apartment 
complexes served by the collector, which they consider to be 
proprietary information. The Department has since agreed to drop the 
question on how many apartment complexes do not participate in 
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recycling. There is legal authority to ask for this information in 
order to determine participation rates, but much of the necessary 
information should be available through census data and similar 
sources. 

Director's Recommendation 

Based upon the above evaluations and summations in Sections I, II, and III, 
it is recommended that the Commission adopt the proposed amendments to OAR 
340-60-010 and OAR 340-60-045 to require annual submittal of recycling 
reports and to define "recycling setouts", to OAR 340-60-030 to amend the 
list of principal recyclable materials, and to OAR 340-61-062 to change the 
telephone number required on oil recycling signs. 

Attachments I. 

II. 
III. 
IV. 
v. 

Fred Hansen 

Proposed Revision of OAR 340-60-010 (Definitions); 
OAR 340-60-030 (Principal Recyclable Material); OAR 340-60-045 
(Standards for Recycling Reports), and OAR 34-061-062 (Oil 
Recycling Signs) 
Final Public Notice 
Rulemaking Statements 
Hearings Officer's Report 
Draft Recycling Collector Data Reporting Form 

Peter Spendelow:b 
YB6453 
229-5253 
February 24, 1987 
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340-60-010 As used in these rules unless otherwise specified: 

(1) "Affected person" means a person or entity involved in the solid 
waste collection service process including but not limited to a 
recycling collection service, disposal site permittee or owner, 
city, county and metropolitan service district. For the purposes 
of these rules "Affected person" also means a person involved in 
operation of a place .to which persons not residing on or 
occupying the property may deliver source separated recyclable 
material. 

(2) "Area of the state" means any city or county or combination or 
portion thereof or other geographical area of the state as may be 
designated by the Commission. 

(3) "Collection franchise" means a franchise, certificate, contract 
or license issued by a city or county authorizing a person to 
provide collection service. 

(4) "Collection service" means a service that provides for collection 
of solid waste or recyclable material or both. "Collection 
service" of recyclable materials does not include a place to 
which persons not residing on or occupying the property may 
deliver source separated recyclable material. 

(5) "Collector" means the person who provides collection service. 

(6) "Commission" means the Environmental Quality Commission. 

(7) "Department" means the Department of Environmental Quality. 

(8) "Depot" means a place for receiving source separated recyclable 
material. 

(9) "Director" means the Director of the Department of Environmental 
Quality. 

(10) "Disposal site" means land and facilities used for the disposal, 
handling or transfer of or resource recovery from solid wastes, 
including but not limited to dumps, landfills, sludge lagoons, 
sludge treatment facilities, disposal sites for septic tank 
pumping or cesspool cleaning service, transfer stations, resource 
recovery facilities, incinerators for solid waste delivered by 
the public or by a solid waste collection service, composting 
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plants and land and facilities previously used for solid waste 
disposal at a land disposal site; but the term does not include a 
facility subject to the permit requirements of ORS 468.740; a 
landfill site which is used by the owner or person in control of 
the premises to dispose of soil, rock concrete or other similar 
nondecomposable material, unless the site is used by the public 
either directly or through a solid waste collection service; or a 
site licensed pursuant to ORS 481 .345. 

(11) "Generator" means a person who last uses a material and makes it 
available for disposal or recycling. 

(12) "Land disposal site" means a disposal site in which the method of 
disposing of solid waste is by landfill, dump, pit, pond or 
lagoon. 

(13) "Metropolitan service district" means a district organized under 
ORS Chapter 268 and exercising solid waste authority granted to 
such district under ORS chapters 26 8 and 459. 

( 14) "On-route collection" means pick up of source separated 
recyclable material from the generator at the place of 
generation. 

( 15) "Opportunity to recycle" means those activities described in OAR 
340-60-020: 

(16) "Permit" means a document issued by the Department, bearing the 
signature of the Director or the Director's authorized 
representative which by its conditions may authorize the 
permittee to construct, install, modify or operate a disposal 
site in accordance with specified limitations. 

(17) "Person" means the state or a public or private corporation, 
local government unit, public agency, individual, partnership, 
association, firm, trust, estate or any other legal entity. 

(18) "Principal recyclable material" means material which is a 
recyclable material at some place where the opportunity to 
recycle is required in a wasteshed and is identified by the 
Commission in OAR 340-60-030. 

(19) "Recyclable material" means any material or group of materials 
that can be collected and sold for recycling at a net cost equal 
to or less than the cost of collection and disposal of the same 
material. 

.{gQl "Recycling setout" means any amount of source-separated recyclable 
material set out at or near a residential dwelling for collection by 
the recycling collection service provider. 
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[ (20)] .@ "Resource recovery" means the process of obtaining useful 
material or energy resources from solid waste and includes: 

(a) "Energy recovery," which means recovery in which all or a 
part of the solid waste materials are processed to utilize 
the heat content, or other forms of energy, of or from the 
material. 

(b) "Material recovery," which means any process of obtaining 
from solid waste, by presegregation or otherwise, materials 
which still have useful physical or chemical properties 
after serving a specific purpose and can, therefore, be 
reused or recycled for the same or other purpose; 

(c) "Recycling, 11 which means any process by which solid waste 
materials are transformed into new products in such a manner 
that the original products may lose their identity. 

(d) "Reuse, 11 which means the return of a commodity into the 
economic stream for use in the same kind of application as 
before without change in its identity. 

[ (21)] _lgil "Solid waste collection service" or "service" means the 
collection, transportation or disposal of or resource recovery 
from solid wastes but does not include that part of a business 
licensed under ORS 481 ,345. 

[ (22)] _(_g.3.2._ "Solid waste" means all putrescible and nonputrescible wastes, 
including but not limited to garbage, rubbish, refuse, ashes, 
waste paper and cardboard; sewage sludge, septic tank and 
cesspool pumpings or other sludge; commercial, industrial, 
demolition and construction wastes; discarded or abandoned 
vehicles or parts thereof; discarded home and industrial 
appliances; manure, vegetable or animal solid and semisolid wastes, 
dead animals and other wastes; but the term does not include: 

(a) Hazardous wastes as defined in ORS 459.410 

(b) Materials used for fertilizer or for other productive purposes or 
which are salvageable as such materials are used on land in 
agricultural operations and the growing or harvesting of crops 
and the raising of fowls or animals. 

[ (23)] (24) "Solid waste management" means prevention or reduction of solid waste; 
management of the storage, collection, transportation, treatment, 
utilization, processing and final disposal of solid waste; or resource 
recovery from solid waste; and facilities necessary or convenient to 
such activities. 
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[ (24)] (25) "Source separate" means that the person who last uses recyclable 
material separates the recyclable material from solid waste. 

[(25)] (26) 11Waste 11 means useless or discarded materials. 

[ (26)] _(_g1l 11Wasteshed 11 means an area of the state having a common solid waste 
disposal system or designated by the commission as an appropriate area 
of the state within which to develop a common recycling program. 

OAR 340-60-030 is proposed to be amended as follows: 

340-60-030 

(1) The following are identified as the principal recyclable 
materials in the wastesheds as described in Sections (4) through 
( 8): 

(a) Newspaper; 
(b) Ferrous scrap metal; 
(c) Non-ferrous scrap metal; 
( d) Used motor oil; 
(e) Corrugated cardboard and kraft paper; 
(f) [Container glass] aluminum; 
(g) [Aluminum] container glass; 
(h) Hi-grade office paper 
(i) Tin cans 

(2) In addition to the principal recyclable materials listed in (1) 
above, other materials may be recyclable material at specific 
locations where the opportunity to recycle is required. 

(3) The statutory definition of "recyclable material" (ORS 
459.005(15)) determines whether a material is a recyclable 
material at a specific location where the opportunity to recycle 
is required. 

(4) In the following wastesheds, the principal recyclable materials 
are those listed in Section 1 (a) through (i): 
(a) Benton and Linn wasteshed 
(b) Clackamas wasteshed 
(c) Clatsop wasteshed 

[(d) Columbia wasteshed] 
[ (e)] (d) Hood River wasteshed 
[(f)] (e) Lane wasteshed 
[ (g)] ( f) Lincoln wasteshed 
[(h)] isl Marion wasteshed 

[(i) Milton-Freewater wasteshed] 
[ (j)] ill Multnomah wasteshed 



[ (k)] ill Polk wasteshed 
[(l)] _(_jl Portland wasteshed 
[(m)] (k) Umatilla wasteshed 
[(n)] (1) Union wasteshed 
[{o)] (m) Wasco wasteshed 
[{p)] (n) Washington wasteshed 
[ ( q)] ill West Linn wasteshed 
[(r)] ill Yamhill wasteshed 
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(5) In the following wastesheds, the principal recyclable materials 
are those listed in Section 1 (a) through (g): 
(a) Baker wasteshed 
(b) Crook wasteshed 
(c) Jefferson wasteshed 
(d) Klamath wasteshed 
(e) Tillamook wasteshed 

(6) In the following wastesheds, the principal recyclable materials 
are those listed in Section 1 (a) through (h): 

(a) Coos wasteshed 
(b) Deschutes wasteshed 
(c) Douglas wasteshed 
( d ) Jackson wast eshed 
(e) Josephine wasteshed 

!1l. In the following wasteshed, the principal recyclable materials 
are those listed in Subsections (1 )(a) through (f) of this rule: 

(a) Malheur wasteshed 

(8) In the following wastesheds, the principal recyclable materials are 
those listed in Section 1(a) through {g) and (i): 

(a) Columbia wasteshed 
(b) Milton-Freewater wasteshed 

[(7)] ill In the following wastesheds, the principal recyclable materials 
are those listed in Section 1 (a) through (e): 

(a) Curry wasteshed 
(b) Grant wasteshed 
(c) Harney wasteshed 
(d) Lake wasteshed 

[ (e) Malheur wasteshed] 
[ (f) Morrow wasteshed] 
[ (g) Wallowa wasteshed] 

[(8)] (10) In the following wastesheds, the principal recyclable materials 
are those listed in Section 1 (a) through (d): 

(a) [Gilliam wasteshed] Morrow wasteshed 
(b) Sherman wasteshed 
(c) [Wheeler wasteshed] Wallowa wasteshed 
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i11l In the following wastesheds, the principal recvclable materials 
are those listed in Subsections (1)(b) through (d) of this rule: 

1!!2. Gilliam wasteshed 
(b) Wheeler wasteshed 

[(9)] (12) (a) The opportunity to recycle shall be provided for each of the 
principal recyclable materials listed in (4) through [(8)] 
i11l of this rule and for other materials which meet the 
statutory definition of recyclable material at specific 
locations where the opportunity to recycle is required. 

(b) The opportunity to recycle is not required for any material 
which a recycling report, approved by the Department, 
demonstrates does not meet the definition of recyclable 
material for the specific location where the opportunity to 
recycle is required. 

[(10)] .D...31 Between the time of the identification of the principal 
recyclable materials in these rules and the submittal of the 
recycling reports, the Department will work with affected persons 
in every wasteshed to assist in identifying materials contained 
on the principal recyclable material list which do not meet the 
statutory definition of recyclable material at some locations in 
the wasteshed where the opportunity to recycle is required. 

[(11)] (14) Any affected person may request the Commission modify the list 
of principal recyclable material identified by the Commission or 
may request a variance under ORS 459 .185. 

[ (12)] il2.l The Department will at least annually review the principal 
recyclable material lists and will submit any proposed changes to 
the Commission. 

OAR 340-60-045 is proposed to be amended as follows: 

Standards for Recycling Reports 

340-60-045 

(1) The first recycling report shall be submitted to the Department 
not later than July 1, 1986 on forms supplied by the Department. 
Subsequent recycling reports shall be submitted to the Department 
not later than February 15 each year, beginning in 1988, on forms 
supplied by the Department. 
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(2) The recycling report shall include the following information: 

(a) The materials which are recyclable at each disposal site and 
within the urban growth boundary of each city of 4,000 or 
more population or within the urban growth boundary 
established by a metropolitan service district, if there has 
been a change from the previous year; 

(b) The manner in which recyclable material is [to be] 
collected or received, if there has been a change from the 
previous year; 

(c) Proposed and approved alternative methods for the 
opportunity to recycle which are to be used in the 
wasteshed and justification for the alternative method, 
if there has been a change from the previous year; 

(d) [Proposed Methods for providing the] Public education and 
promotion [program; and] activities in the preceding 
calendar year; and 

(e) Other information necessary to describe changes from the 
preceding calendar year in the [proposed] programs for 
providing the opportunity to recycle. 

if1 The number of recycling set-outs collected by each on-route 
collection program required by OAR 340-60-020 in January, 
April, July and October of the preceding calendar year. 

ig_)_ The amount of materials recycled in the preceding calendar 
year at each disposal site or more convenient location, by 
type of material collected. 

l!!l The amount of materials recycled in the previous calendar 
year by each on-route collection program required by 
OAR 340-60-020, or by an approved alternative method, by 
type of material collected. 

(i) If a recycling program required by OAR 340-60-020 collects 
materials both on-route and at disposal sites or other 
recycling depots in such a way that it is impractical to 
separately report the amount of material recycled as 
required in (2)(g) and (h) above, then the total amount of 
material recycled and estimates of the amount of material 
recycled by the on-route collection program and at each 
disposal site or more convenient location shall be 
reported. 
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(3) The recycling report shall include attachments including but 
not limited to the following materials related to the opportunity 
to recycle: 

(a) Copies of materials that are being used in the wasteshed as 
part of education and promotion, 

(b) A copy of any ~ city or county collection service 
franchise, or any new amendment to a franchise, including 
rates under the franchise, which relates to recycling in 
areas required by OAR 340-60-020 to provide on-route 
collection of source separated recyclable materials, and 

(c) Other attachments which demonstrate the [proposed] programs 
for providing the opportunity to recycle. 

(4) (a) The cities and counties and other affected persons in each 
wasteshed should [before July 1 , 1985]: 

(A) Jointly identlfy a person as representative for that 
wasteshed to act as a contact between the affected 
persons in that wasteshed and the Department in matters 
relating to the recycling report. 

( B) Inform the Department of the choice of a 
representative. 

(b) The cities and counties and other affected persons in a 
wasteshed shall gather information from the affected persons 
in the wasteshed and compile that information into the 
recycling report. 

[(5) (a) Prior to submitting the recycling report, it shall be made 
available to all cities and counties and other affected 
persons in the wasteshed for review. 

(b) The recycling report shall include a certification from each 
county and city with a population of over 4,000 that it has 
reviewed the report. 

(c) The recycling report shall be made available for public 
review and comment prior to submittal to the Department. 
Any public comments shall be submitted to the Department 
with the report.] 

[(6)] (5) The Department shall review the recycling report to 
determine whether the opportunity to recycle [will be] is 
being provided to all persons in the wasteshed. The 
Department shall approve the recycling report if it 
determines that the report contains all the information 
required under this rule and the wasteshed [will]: 
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(a) [Provide] Is providing the opportunity to recycle, as 
defined in OAR 340-60-020, for: 

(A) each material identified on the list of principal 
recyclable material for the wasteshed, as specified in 
OAR 340-60-030, or has demonstrated that at a specific 
location in the wasteshed a material on the list of the 
principal recyclable material is not a recyclable 
material for that specific location; and 

(B) other materials which are recyclable material at 
specific locations where the opportunity to recycle is 
required; 

(b) [Have] Has an effective public education and promotion 
program which meets the requirements of OAR 340-60-040. 

OAR 340-61-062 is proposed to be amended as follows: 

340-61-062 USED OIL RECYCLING SIGNS. 

(1) Retail sellers of more than 500 gallons of lubrication or other oil 
annually in containers for use off premises shall post and maintain durable 
and legible signs, of design and content approved by the Department, at the 
point of sale or display. The sign shall contain information on the 
importance of proper collection and disposal of used oil, and the name, 
location and hours of a conveniently located used oil recycling depot. 

(2) Signs will be provided upon request by the Department['s Recycling 
Information Office]. 

(3) Retail sellers wishing to print their own signs are required to provide the 
following for their signs: 

(a) Oil Recycling logo; 

(b) Information on the energy and environmental benefits gained by 
recycling used motor oil; 

(c) [The Recycling Switchboard and the toll-free statewide number 
1-800-452-7813;] 

A telephone number where people can call to obtain more information on 
oil recycling depots and other oil recycling opportunities; 

(d) Information on how to recycle used oil; 
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(e) Information on at least one conveniently located used oil recycling 
depot, or other oil recycling opportunity, i.e., name, location 
and hours of operation. 

(f) Sign size which shall be no smaller than 11 inches in width and 14 
inches in height. 

(4) Above information is also available from the Department['s Recycling 
Information Office]. 

(5) The Department suggests that the following appear on the sign, 
"Conserve Energy - Recycle Used Motor Oil, 11 in at least inch-high 
letters. 
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A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

PROPOSED REVISION OF RULES RELATING TO RECYCLING 

NOTICE OF PUBLIC HEARING 

Date Prepared: 
Hearing Date : 
Comments Due: 

11/19/86 
January 21, 1987 
January 26, 1987 

Wasteshed representatives, on-route recycling collectors, disposal 
site operators, local governments and others involved in 
implementation of the Recycling Opportunity Act, and stores selling 
motor oil. 

The Department of Environmental Quality is proposing to amend 
OAR 340-60 and 340-61 to require annual submittal of recycling 
reports, amend the list of principal recyclable materials, and change 
the telephone number to be placed on used oil recycling signs. 

1. Requires wastesheds to submit annual recycling reports with 
updated information on: 

materials which are recyclable and manner in which they are 
collected or received 
volumes of materials recycled 
participation rates for on-route recycling collection programs 
education and promotion efforts 

2. Deletes requirements for public review and local government 
certification prior to submittal of the report. 

3. Deletes material from the list of principal recyclable materials 
for the following wastesheds: 

Columbia 
Gilliam 
Milton-Freewater 

Morrow 
Wallowa 
Wheeler 

Adds aluminum to the list of principal recyclable materials for 
the Malheur wasteshed. 

4. Modifies the information required on signs posted in retail stores 
that recycle used oil. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from oth8r parts of the state, call 1-800-452-4011. 



BOW TO 
COMMEJJT: 

WHAT IS THE 
NEXT STEP: 

Copies of the complete proposed rule packet may be obtained from the 
Hazardous and Solid Waste Division in Portland (811 S. W. 6th Avenue) 
or the regional office nearest you. Call 229-5913 for a packet. For 
further information contact Peter Spendelow at 229-5253. 

A public hearing will be held before a hearings officer at: 

(Time) 
(Date) 
(Place) 

3:30 p.m. and 7:00 p.m. 
Wednesday, January 21, 1987 
Portland Building, Meeting Room .C 
11.20 S. W. Fifth Aven.ue, Portland 

Oral and written comments will be accepted at the public hearing~ 
Written comments m~y be sent to Peter. Spendelow, DEQ Hazardous and 
Division, 811 S. W •. 6th Avenue, Portland, OR 97204, but must be 
received by no later than January 26, 1987. 

After public hearing, the Environmental Quality Commission may adopt 
rule amendments. identical to the proposed amendments, adopt modified 
rule amendments .. on the same subject matter, or decline. to act. The 
Commission's deliberation should occur on March 13, 1987 as part of 
the agenda of a regularly. scheduled Commission meeting. 
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Copies of the complete proposed rule packet may be obtained from the 
Hazardous and Solid Waste Division in Portland (811 s. W. 6th Avenue) 
or the regional office nearest you. Call 229-5913 for a packet. For 
further information contact Peter Spendelow at 229-5253. 

A public hearing will be held before a hearings officer at: 

(Time) 
(Date) 
(Place) 

3:30 p.m. and 7:00 p.m. 
Wednesday, January 21, 1987 
Portland Building, Meeting Room C 
1120 S. W. Fifth Avenue, Portland 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to Peter Spendelow, DEQ Hazardous and 
Division, 811 S. W. 6th Avenue, Portland, OR 97204, but must be 
received by no later than January 26, 1987. 

After public hearing, the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
Commission's deliberation should occur on March 13, 1987 as part of 
the agenda of a regularly scheduled Commission meeting. 
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Proposed Revision of Rules Relating to Recycling 

Pursuant to ORS 183 .335, these statements provide information on the 

intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal amends OAR 340-60-045, (Standards for Recycling Reports), 

OAR 340-60-010, (Definitions), OAR 340-60-030, (Principal Recyclable 

Material), and OAR 340-61-062, (Oil Recycling Signs). It is proposed under 

authority of ORS 459 .165 to 459 .200 and ORS 46 8 .862. 

Need for the Rule 

The Department's rules do not require any reporting after July 1, 1986 

about implementation of the opportunity to recycle required by the 

Recycling Opportunity Act. The intent of the Act is to increase the 

number of people recycling and the vollunes of materials recycled. In 

order to monitor compliance with the Act and effectiveness of the programs, 
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it is necessary to amend OAR 340-60-045 and OAR 340-60-010 to 

require regular submittal of data on the materials which are recyclable and 

the manner in which recyclable material is collected or received, the 

volumes of materials recycled, the number of setouts by participants in on-

route collection programs, and education and promotion efforts. 

The rule amending the lists of principal recyclable material (OAR 340-60-030) 

is necessary so that the materials listed will conform with the definition 

in OAR 340-60-010 of principal recyclable material. The rule amending the 

oil recycling sign rule is necessary because a telephone number that is 

required to be printed on these signs is now not functional. 

Principal Documents Relied Upon 

1. Recycling Opportunity Act, ORS 459 .165 to 45 9 .200. 

2. Used Oil Recycling Act, ORS 468.850 to 468.871. 

3. Rules for the Implementation of the Recycling Opportunity Act, 

OAR 340-60-005 to 340-60-085. 

4. Oil Recycling Sign Rule, OAR 340-61-062. 
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The proposed rule requiring annual recycling reports (OAR 340-60-045) would 

have a moderate fiscal impact on the affected persons in that it contains a 

new requirement for recordkeeping on volumes of material recycled and 

recycling setout data, and for submittal of recycling information to the 

Department on an annual basis. Many of the affected persons are small 

businesses involved in on-route collection and recycling depot operation. 

Many of the recycling programs already collect the information required in 

the proposed rule. The proposed rule would standardize the method of data 

collection to enable the Department to analyze the effectiveness of the 

various programs. No fiscal impact is anticipated for the other proposed 

rule changes. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule appears to affect land use and appears to be consistent 

with the Statewide Planning Goals. 

With regard to Goal 6 (air, water and land resources quality), the rules 

provide for recycling of solid waste in a manner that encourages the 

reduction, recovery and recycling of material which would otherwise be 

solid waste, and thereby provide protection for air, water and land 

resource quality. 
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With regard to Goal 11 (public facilities and services), the rules provide 

for solid waste disposal needs by promoting waste reduction at the point of 

generation through beneficial use and recycling. The rules also intend to 

assure that current and long-range waste disposal needs will be reduced by 

the provision of the opportunity to recycle. 

The rules do not appear to conflict with other goals. 

Public comment on any land use issue involved is welcome and may be 

submitted in the same fashions as are indicated for testimony in this 

notice. 

It is requested that local, state, and federal agencies review the proposed 

action and comment on possible conflicts with their programs affecting land 

use and with Statewide Planning Goals within their expertise and 

jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 

Land Conservation and Development to mediate any apparent conflict brought 

to our attention by local, state, or federal authorities. 

LP:m 
SM387 .E 
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Environmental Quality Commission 

Peter Spendelow, Hearings Officer 

Subject: Report on Public Hearings held on January 21, 1987 
regarding Proposed Amendments to OAR 340-60 and 340-61 
to Require Annual Submittal of Recycling Reports, 
Amend List of Principal Recyclable Materials, and 
Change Telephone Number on Used Oil Recycling Signs. 

Summary of Procedure 

Public hearings were held on January 21st at 3:30 and 7:00 pm in 
Portland to accept testimony on proposed revisions to recycling 
rules. Peter Spendelow of the Hazardous and Solid Waste Division 
presided as hearings officer. Three persons presented formal oral 
testimony. Written testimony was received from five additional 
persons. After formal oral testimony was presented at each 
hearing, the Department held an informal discussion with people in 
attendance. Most of this discussion concerned the proposed 
requirements for data collection and the proposed form on which 
these data would be reported, rather than a direct discussion of 
the rule amendments. 

The following persons presented formal oral testimony: 

Estle Harlan, Oregon Sanitary Service Institute (OSSI) 
Jeff Andrews, Albany-Lebanon Sanitation 
Gaylen Kiltow, PASSO and PRROS 

The following additional persons were in attendance at the 
hearing: 

Bruce Louis, PASSO 
Rick Campbell, Corvallis Disposal 
Mary Kanz, Mid Valley Waste Management Association 
Maureen Ernst, OSSI 
Terry Ege, Ege Sanitary Service 
Dean Kampfer, Kampfer's Sanitary Service 
Wallace Borgens, Borgens Disposal Service 
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Written testimony was submitted by the following persons: 

Mike Miller, Deschutes Wasteshed Representative 
Glenn Pierce, Wasco and Sherman Wastesheds Representative 
Estle Harlan, OSSI 
Jeff Andrews, Albany-Lebanon Sanitation 
Michael Borg, Oak Grove Disposal Company Inc. 
Samuel A. Brentano, Mid-Valley Waste Management Association 
David G. Phillips, Clackamas Wasteshed Representative 
Elizabeth R. Kuenzi, Ralph's Sanitation & Pacific Sanitation 
Dale Neliton, D & o Garbage Service, Inc. 
Patrick Fahey, Southern Oregon Sanitation 

Summary of Testimony - Formal Oral Testimony 

Estle Harlan, OSSI, testified that she supported most of the rule 
changes proposed by the Department, but that OSSI did not have 
adequate time to review the proposed reporting form prior to the 
hearing. Her comments on the proposed form are: 

1. Regarding the number of residential recycling setouts 
collected, delete the column for reporting setouts derived 
from separate collection of newspaper, so that setouts from 
all recycling collection would be combined. Estle thought 
that the only system where this separate data collection 
would be necessary would be if Portland's proposed "dual 
provider" recycling collection system were adopted. 

2. Delete the question that asked how many apartment complexes 
did not participate in a recycling program (question 5b). 
Combining this count with the count of how many complexes did 
participate (question 5a) would result in reporting how many 
apartment complexes each hauler serves, which OSSI believes 
to be proprietary information. 

3. Real measurement for success is the increased tonnage of 
materials recycled. Data from end users is the best way to 
measure overall success. 

4. The requirement to gather data on recycling setouts would 
pose a substantial burden on some recycling collectors. 

Estle stated that if the first two problem areas addressed above 
are deleted from the form, then the form would be considered a 
workable compromise. 

Departmental response 

1. The Department believes that there was a misunderstanding as 
to what information was requested on the proposed data form. 
The Department has since worked with Estle and with other 
members of the Recycling Subcommittee of the Department's 
Hazardous and Solid Waste Advisory Task Force to clear up 
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this misunderstanding and to make the instructions for the 
form more clear. See page 5 of the staff report for agenda 
item K, March 13, 1987 EQC meeting for further discussion. 

2. The Department has agreed to delete question 5b, since most 
of the necessary information is available through other 
sources such as census data. 

3. The Department believes that although the measures discussed 
by Estle are valuable, the additional information provided by 
the recycling setout data is also very important. See page 2 
of the staff report for agenda item K, March 13, 1987 EQC 
meeting for further discussion. 

4. The Department recognizes that the data-gathering requirement 
will pose some additional burden on collectors. At the 
February 5th meeting of the Recycling Subcommittee, committee 
members advised the Department that the most efficient way to 
gather the data would be to have a "clicker" mounted on the 
dashboard of each truck that provides recycling collection. 
The Department is working with recycling collectors to obtain 
a quantity of these mountable clickers at a reasonable price. 

Jeff Andrews of Albany-Lebanon Sanitation stated that he was 
disappointed that the Department changed the draft form for 
reporting data without sufficient input from affected parties 
prior to the hearing. He appreciated the fact that the latest 
draft did not contain the question in the earlier draft that asked 
for the number of collection service customers. He requested that 
the Department delete the question that asked for the number of 
apartment complexes not participating in recycling, since he 
considers his garbage customer count to be proprietary. He was 
very concerned about the inclusion of separate reporting counts 
for full service recycling and newspaper only recycling. He 
requested that the column for collection of newspaper only be 
deleted from the form. 

Departmental Response: see above response to Estle Harlan. 

Gaylen Kiltow of Portland Association of Sanitary Service 
Operators (PASSO) and Portland Recycling Refuse Operators (PRROS) 
asked first if he was interpreting the draft data form correctly 
in that each truck collecting recycled material would only have to 
record the number of setouts, and would not have to distinguish 
between setouts of different materials. When assured that this 
was the case, Gaylen testified that he thought that the time 
factor required to collect the data would be reasonable. 

Written Testimony 

Glenn Pierce, Wasteshed representative for both Wasco and Sherman 
Wastesheds, felt that the proposed amendments requiring detailed 
annual reporting would be an unwarranted added administrative and 
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fiscal burden on the local affected persons, and suggested the 
following: 

1. A biannual report to outline any changes that may have 
occurred from the last report. 

2. The Department assume responsibility (instead of local 
affected persons) to gauge the effectiveness of the program. 

3. The Department investigate more thoroughly the possibility of 
polling as a way to gauge effectiveness. 

Departmental Response 

1. At least during the first few years of the new recycling 
programs, the Department would prefer annual reporting in 
order to better monitor the success of the programs. 

2. The Department plans to assume a large portion of the 
responsibility for data-gathering, including the preparation 
and sending of data forms directly to recycling service 
providers and the follow-up on those service providers who 
did not send in their data forms by the deadline. Other 
wasteshed representatives have stated that they prefer to 
have the data come to them before it is forwarded to DEQ in 
order that they can directly receive data by which they can 
judge the success of the local programs. 

3. Polling can provide useful information, and the Department 
has conducted two polls on recycling in the past couple of 
years. However, it would be prohibitively expensive to poll 
an adequate sample of each of the 100+ on-route collection 
programs in the state to evaluate the success of each 
individual program. 

Mike Miller, Deschutes Wasteshed Representative, commented on an 
early draft of the proposed data reporting form. Mike believed 
that although it may be useful to differentiate between setouts of 
newspaper only and setouts of newspaper and other materials, there 
was no reason to record separately the number of setouts of 
materials not including newspaper. Mike also noted that it would 
be much more difficult to record setout data for weekly "newspaper 
on the can" recycling collection than it would be to record 
setouts for monthly collection by a separate recycling collection 
vehicle, and suggested that the time period for reporting separate 
newspaper collection be shortened. In short, Mike agreed with the 
need to collect data, but was concerned that asking for too much 
detail would compromise the willingness of some service providers 
to cooperate. 

Departmental response: The Department has modified the form along 
the lines suggested by Mr. Miller. 
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Michael Borg of Oak Grove Disposal stated that he provides 
recycling collection in conjunction with garbage collection, and 
that he would find it "very difficult, if not impossible, to 
maintain an accurate individual household participation rate of 
recyclables, and still maintain a regular garbage collection 
record for the daily duties, which we have a full crew plus 
recycle van operators all participating at different levels in our 
multi-material curb side program". 

Samuel A. Brentano, Mid-Valley Waste Management Association 
(MVWMA), stated that MVWMA "does not and will not endorse the 
proposed reporting of A) Number of apartment complexes 
participating and not participating in recycling ..• B) Separation 
of full-line collection and newspaper-only collection". MVWMA 
believes that the apartment information constitutes proprietary 
information and will not be made available to become public 
information within the Department's files, and that the most 
accurate measure of success of the recycling act will be total 
tonnage. 

David G. Phillips, Clackamas Wasteshed Representative, stated that 
an agreement was reached at the DEQ advisory committee meeting 
that the data reporting form would only have one column for number 
of setouts, without differentiating by material, and that the 
proposed double column would be difficult for haulers to keep 
track of. It was also agreed to not include counts of households 
eligible for service. The same would apply to apartment 
complexes. The Department should be able to obtain information on 
the number of apartment complexes from the Census Bureau. 

Dave Neliton, D & o Garbage Service, Inc. believed that counting 
customers who recycle would be too costly in time as they are 
already operating in an overtime situation, and that not all 
drivers would have access to materials needed for recording 
accurately. 

Departmental response to Michael Borg, Samuel Brentano, David 
Phillips, and Dave Neliton: see above response to Estle Harlan. 

Elizabeth Kuenzi, Ralph's Sanitation Service and Pacific 
Sanitation, also objected to providing separate newspaper 
collection figures and reporting the total number of apartment 
complexes participating and not participating in recycling. She 
also objected to a question regarding the type of equipment used 
for collecting and carrying recyclables, saying that this 
information has no bearing on whether or not a recycling program 
is successful. 

Departmental Response: The question regarding the type of 
equipment used for collecting recyclables was asked so we could 
compile and share information on the large number of ways that 
different businesses are managing to provide the opportunity to 
recycle, rather than as a way to evaluate the success of the 
programs. 
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Patrick D. Fahey, Southern Oregon Sanitation, requested that Glass 
be deleted from the list of principal recyclable material (in the 
Josephine and Jackson wasteshed), because "the high cost of 
handling and transporting makes any thought of economic 
feasibility a mere fantasy". Mr. Fahey provided some figures on 
the cost of handling and transporting recycled glass. 

Departmental Response: For a material to be deleted from the list 
of recyclable material in a wasteshed, it must not be a recyclable 
material anywhere in the wasteshed where the opportunity to 
recycle is required. Glass in large quantities from commercial 
customers is a recyclable material, as evidenced by one commercial 
firm who successfully recycles glass on a profit basis in the 
Josephine and Jackson wastesheds. It may be that glass is not a 
recyclable material at some of the individual locations where 
Southern Oregon Sanitation is providing the opportunity to 
recycle. The economics of glass recycling in Southern Oregon may 
be changing, as a large commercial recycling company is opening a 
new operation locally, and at least on a trial basis is offering 
the local on-route collectors a better deal for recycling their 
glass. The Department will be working with Southern Oregon 
Sanitation to determine the specific locations in the wasteshed 
where glass can and cannot be included as part of a group of 
recyclable material. 

Written testimony of Estle Harlan and Jeff Andrews was similar to 
their oral testimony summarized above. 

Summary of additional ideas presented in following informal 
discussion. 

Some persons present were reluctant to present their ideas in 
formal testimony, but freely discussed these ideas and reactions 
in an informal session following each hearing. A summary of the 
major ideas presented follows: 

Terry Ege, Ege Sanitary Service, did not think the value of 
gathering the data was worth the effort and expense of collecting 
and reporting the data. He was concerned with the large amount of 
paperwork that small businesses are required by the government to 
fill out. Terry (and others present) was also concerned that 
comparison of the figures reported by different recycling programs 
would be misleading due to differences between collection systems, 
and that the Department would not evaluate and report the results 
correctly. 

Jeff Andrews, Albany-Lebanon Sanitation, thought that 
participation could best be gauged by the quantity of material 
recycled and not the number of setouts. Jeff thought it best to 
keep the report fair and simple in order to get support and 
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cooperation from those required to gather the data, and thus get 
more valid results. 

Bruce Louis, representing PASSO, thought the form was not clear, 
and that people on each truck would have to separately record the 
number of "news only" setouts and the number of "other material" 
setouts. Bruce also thought that "clicker counts" of setouts 
would prove to be inaccurate, and that tonnage amounts would be 
the most reliable. 

Estle Harlan, OSSI, believed that the agreement reached at the 
meeting of the hazardous and solid waste task force was to only 
ask that the total number of setouts be reported, without any 
differentiation based on the materials set out. 

Mary Kanz, Mid Valley Waste Management Association, wondered what 
would be the use of the Salem-area collectors keeping separate 
track of the number of "newspaper only on the can" setouts versus 
the number of additional setouts from the weekly curbside full
line collection. 

Dean Kampfer, Kampfer•s Sanitary Service, asked how long we would 
require them to report data, and wondered what would be the use of 
continuing to gather and report data after the programs had 
stabilized and become well-used. Dean also thought that if we 
were asking people to gather setout data each quarter, we should 
require them to report it to us each quarter rather than hold the 
information until the end of the year. Dean also believed that 
tonnage was the best measure of success, and was concerned about 
double-counting in those programs that provide more than one 
recycling collection service (such as programs with separate 
collection of newspaper in addition to full-line collection). 
Dean was also concerned that other recyclers such as non-profit 
groups are not required to report, and that recycling by these 
people may make his program look bad when newspaper prices are 
high, encouraging many non-profit groups to compete to recycle 
newspaper. 

Gaylen Kiltow, PRROS and PASSO, thought we should make the best 
effort we could to survey other recyclers such as non-profit 
groups and end users in order to get the most complete results 
possible of the amount of material being recycled. 

Departmental response: The Department will be surveying the 
recyclers who are providing recycling services not required by the 
Oregon Recycling Opportunity Act as to the amount of material they 
recycle. However, we do not feel we have legislative authority to 
require these other recycling firms to report to us the quantity 
of materials they recycle, as they are not providing recycling 
opportunities under the Act. 

\WREP\SAMNA\RR-HEARG.REP 
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Organization: 
Address: 

Phone: 
Contact 
person: 

RECYCLING REPORT DATA FORM 

January l - December 31, 1987 
(wasteshed name) Wasteshed 

(organization name) 
(address) 
(city, state zip) 
(phone #) 

(contact person name) 

Department of Environmental Quality records indicate that 
(organization name) provides recycling opportunities in (wasteshed 
name) wasteshed as follows: 

On-route residential and/or commercial collection for the 
following cities or areas: 

(either "None" or list of cities, optionally followed by 
"(part)" for those cities only partly served by this 
collector.) 

Recycling depots operated in conjunction with, or as a more 
convenient location for, the following disposal sites. 

(either "None" or list of disposal site names and permit 
numbers.) 

Please make any necessary additions or corrections to the above 
information, and then answer the questions on the following pages 
about recycling at these locations. 
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of the following materials you 
Please also state the amount or 
was collected on-route versus 

1) State the total amount of each 
collected for recycling in 1987. 
estimated amount of material that 
the amount collected from depots. 
number which is an estimate rather 
amount. 

Material unit of 
measurement 

Ferrous scrap 

Non-ferrous scrap 

Used motor oil 
Newspaper 

Glass containers 

Corr. Cardboard 

Aluminum 

Hi-grade paper 
Tin cans 

other 
Other 

Use an asterisk (*) after any 
than an actual measured 

---- amount recycled from 
total on-route on-route depots 

residential commercial 

2) (optional) Please indicate the recycler or market who 
receives each of the materials you collect for recycling. If you 
delivered a material to more than one recycler during the period, 
please so indicate. This information is requested in order to 
allow the Department of Environmental Quality to avoid the 
"double-counting" of recycled materials. 

Material 

Ferrous scrap 

Non-ferrous scrap 

Used motor oil 

Newspaper 
Glass containers 

Corr. Cardboard 

Aluminum 

Hi-grade paper 

Tin cans 

Other ------
Other 

Recycler or market receiving the material 
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on-route residential recycling collection only. 

Answer questions 3 through 9 only if you provide on-route 
residential recycling collection. 

3) What is the frequency of recycling collection (weekly, 
bi-weekly, monthly, etc.) you provide for: 

newspaper: 
other materials: 

4) Describe the days on which your customers receive recycling 
collection (for example, monthly on 1st garbage pickup day of 
month, monthly on last Saturday of month, weekly with garbage 
service, etc.)? 

5) In the area for which you provide on-route recycling, how many 
apartment complexes (5 or more units) participate in the recycling 
program? (note - answer the number of apartment complexes, not the 
number of apartment units in the complexes) 

6) Is the same truck used for combined collection of both 
recyclables and garbage, or is recycling collection performed 
using a separate vehicle? 

Combined collection on garbage truck. 
Separate recycling vehicle 
Both of above 

7) Please briefly describe any separate recycling vehicle or 
trailer that you use for collection. If you collect garbage and 
recyclable materials using the same truck, indicate whether you 
use bumper boxes, side boxes, or some other method to carry 
recyclables on the truck. 

8) Is on-route recycling collection provided to garbage service 
customers only, or to customers and non-customers alike? 

Garbage service customers only. 
customers and non-customers alike. 
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ON-ROUTE RESIDENTIAL RECYCLING SETOUTS - APRIL, 1987 

Use this form to report the number of on-route residential 
recycling setouts you collected in April, 1987. A "set-out" is 
any amount of recyclable material set out at or near a residence 
for recycling. 

Company name 
Area where you provide on-route collection: 

Do any of your trucks offer separate collection of newspaper only 
(for example, newspaper only weekly on the can picked up by the 
garbage truck)? 

Yes No 

If yes, place the total number of recycling setouts for those 
trucks in column 2. Totals for all other trucks offering full
line recycling collection should be placed in column 1. If no, 
place totals for all trucks in column 1. 

day 

l Wednesday 
2 Thursday 
3 Friday 
4 Saturday 
5 Sunday 
6 Monday 
7 Tuesday 
8 Wednesday 
9 Thursday 

10 Friday 
11 Saturday 
12 Sunday 
13 Monday 
14 Tuesday 
15 Wednesday 
16 Thursday 
17 Friday 
18 Saturday 
19 Sunday 
20 Monday 
21 Tuesday 
22 Wednesday 
23 Thursday 
24 Friday 
25 Saturday 
26 Sunday 
27 Monday 
28 Tuesday 
29 Wednesday 
30 Thursday 

TOTAL APRIL 1987 

---------- number of 
trucks providing 

full-line recycling 
(column 1) 

setouts ---------
trucks collecting 

newspaper only 
(column 2) 



NEIL GOLDSCHMIDT 
GOVERNOR 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

Fran: 

Subject: 

Bacltground 

Enviroll!Dental Quality Commission 

Director 

Agenda Item L, March 13, 1987, EQC Meeting 

Proposed Adoption of Order Requiring the City of 
Portland to Provide the Opportunity to Recycle 

The Recycling Opportunity Act requires that affected persons within a 
wasteshed must provide the opportunity to recycle to all persons within the 
wasteshed by no later than July 1., 1986. The opportunity to recycle 
includes (1) recycling depots at each disposal site; (2) On-route 
collection of source separated recyclable materials at least once a month 
fran all collection service customers; and (3) a public education and 
promotion program which informs people of the recycling opportunities 
available to them and encourages them to recycle. 

An "affected person" means a person or entity involved in the solid waste 
collection service process including but not limited to a recycling 
collection service, disposal site permittee or owner, city, county and 
metropolitan service district. ORS 459.005(1). The City of Portland and 
Metro are both affected persons within the Portland wasteshed. If the 
Commission finds that all or part of the opportunity to recycle is not 
being provided within a wasteshed, the Commission must order the 
opportunity to recycle to be provided. ORS 459.185(6). 

As an affected person, the City of Portland hired a consultant and 
established a technical advisory committee to study the various methods the 
City could use to provide recycling. On June 4, 1986, the Portland City 
Council considered five options for implementing a recycling program for 
the City, and adopted the contract option recommended by City staff. The 
plan envisioned three to six contractors providing monthly curbside 
collection of recyclable materials, and permitted garbage haulers providing 
weekly collection of newspapers at the garbage can. 

On September 12, 1986, the Enviroll!Dental Quality Commission granted the 
City an extension to January 31, 1987 with the condition that it follow an 
implementation schedule to get the contract program on line. The City 
selected a contractor to assist with a comprehensive education and 
promotion program, and prepared documents requesting bids for providing 
recycling collection service under contract with the City. In October, 
1986, after hearing arguments from the garbage haulers who favored a permit 
option, the City Council refused to authorize issuance of the request for 
bids, After that, none of the tasks on the implementation schedule were 
accomplished. 
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When Commissioner Koch took office in January and the responsibility for 
recycling was shifted to him, he requested a second extension in order to 
restudy the City's recycling options. The EQC denied that request on 
January 23, 1987 and directed the Department to begin enforcement 
proceedings. 

The Department prepared a report disapproving the Portland Wasteshed 
Recycling Report. The report found that the opportunity to recycle is 
being provided at the disposal sites and within the City of Maywood Park, 
but it is not being provided to all persons within the City of Portland and 
its urban services boundary. (See Attachment I). A hearing was held on 
February 17, 1987 to accept public comment on the Department's 
determination that the opportunity to recycle is not being provided as 
required by law. The hearing testimony confirmed the Department's 
findings. (See Attachment II, the Hearings Officer's Report). 

In the meantime, Commissioner Koch decided not to appoint a committee to 
restudy the recycling options. Instead, on February 12, 1987 he took to 
City Council a proposed ordinance again requesting authorization to call 
for bids for a contract recycling program. After hearing the testimony, 
Commissioner Koch moved to table his proposed ordinance. The motion passed 
3-2. Council then directed City staff to prepare an ordinance to require 
garbage haulers to recycle as a condition of their permits. The Council 
passed that ordinance on February 26, 1987. The ordinance becomes 
effective thirty days from that date. 

The ordinance adds the following requirement to garbage hauler permits: 

As of June 1, 1987, permit holders serving four-plex or 
smaller residential units inside the urban services boundary 
of the City shall provide the opportunity to recycle to 
those residential units by providing weekly collection of 
newspapers at the customer's garbage can and at least 
monthly collection of all other source-separated recyclable 
materials. 

The garbage haulers have submitted a much more comprehensive proposal to 
the City. It establishes standards for service and enforcement procedures, 
and aclmowledges the City as responsible for promotion, with haulers 
assisting in distribution of promotional materials. This proposal is being 
analyzed by City staff, who have been given four weeks to develop code 
amendments and permit conditions to flesh out the permit proposal. 

On its face, the ordinance does not require a program which meets the 
requirements of law. It does not address education and promotion. Nor 
does it require service to multi-family housing of more than four units and 
to commercial and industrial establishments. 
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Under the permit proposal, all 120 haulers permitted by the City would 
provide recycling to their own customers. There would be no consistent 
recycling day in a neighborhood or even for next-door neighbors, and 
therefore no peer pressure working to encourage people to recycle. Each 
hauler would have to provide his or her own equipment and market the 
material collected. If there were good participation, the box on the 
garbage truck or the small pickup would no longer be adequate to carry all 
the recyclables and more capital outlay would be required of each hauler. 
Haulers may contract with one another in order to consolidate recycling 
routes and equipment, but that is unlikely because they are afraid that the 
recycler may solicit their garbage customers. Haulers opposed having a 
contractor provide recycling service for that reason. 

Under the permit proposal, there is no economic incentive to the hauler to 
increase recycling participation. Collection and marketing costs are borne 
by the collector and offset by revenues received from sale of recyclables 
and fees charged to customers. 

Through9ut the study process, the City has assumed that it will maintain 
control over the education and promotion efforts. Even that is not sure 
anymore. Mayor Clark has stated that the City should not be involved in 
any way with the recycling program, but should let free enterprise do it 
all. The inefficiency and ineffectiveness of having 120 garbage companies 
devise and carry out their own promotional campaign is beyond calculation. 

The Department and Commission have consistently stated that the permit 
option would not be acceptable. In a June 4, 1986 letter to Mayor Clark 
and City Commissioners, Fred Hansen stated: 

Option D, which would add recycling requirements to each waste 
hauler's permit, is not an acceptable method to implement the 
recycling program required by law. According to your own report, 
this option would be difficult to implement, inefficient, nearly 
impossible to publicize, and most costly of all the options. Because 
of these problems, there would be less participation (15% compared to 
an estimated 20% for the other options) and less materials recycled 
(4,463 tons per year compared to an estimated 5,950 - 6,693 tons for 
the other options)... • 

An option which is doomed to fail will not comply with the purpose of 
the Act. Option D is therefore an unacceptable choice. 

In a December 12, 1986 letter to City Council signed by all five Commission 
members, they stated: 

DEQ Director Fred Hansen wrote you in June that the Department's role 
was not to tell you how to implement a recycling program but to ensure 
that any program implemented met the requirements of the law and our 
rules. He indicated at that time that the only alternative of the 
five being considered which would not be an acceptable method for 
providing recycling service was the permit option. 
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According to your own report, the permit option is the most costly 
option because of its inefficiencies, would be difficult to implement 
and regulate, and nearly impossible to promote. The revised permit 
option unfortunately retains those same drawbacks. It would not only 
be the most expensive, but would also be the least successful in 
terms of the goals of the Recycling Opportunity Act, which are to 
increase recycling participation by citizens and thus increase the 
volumes of materials recycled. 

Alternatives and Evaluation 

ORS 459.185(6) requires the Commission to order the opportunity to recycle 
to be provided if it finds that all or part of the opportunity to recycle 
is net being provided within a wasteshed. The Department has found that 
the opportunity to recycle is not being provided, and the Hearings Officers 
Report on the public hearing verifies that determination. There was no 
testimony claiming that the opportunity to recycle is currently being 
provided to each citizen within the Portland urban services boundary. 

If the Commission adopts the Department's Disapproval of Wasteshed Report 
for the Portland Wasteshed, and finds that the opportunity to recycle is 
not being provided, then the Commission has no choice but to order the City 
to provide a recycling program. The issue then becomes what that order 
should be. 

ORS 459.185(6) gives the Commission a large amount of flexibility in 
designing the order. The order can be very specific. It can designate the 
manner in which recyclable material is to be collected, the methods for 
providing the public education and promotion program, who is to provide 
what service, and require the City to contract or franchise for service. 
Alternatively, the order can be very general, setting only a timetable for 
implementation, and allowing the City total discretion as to how its 
program is constituted, so long as the implementation date is met. Or the 
order can set a timetable and standards for the program, and let the City 
decide how to provide a program within that framework. 

Under the first option, the Commission could order the City to implement 
the contract plan that has been recommended and developed since last June. 
The contract documents are ready and the promotion plan is developed and an 
ad agency chosen. This option has the most potential to be a successful 
recycling program. It is efficient and therefore least costly (no overlap 
of routes, needs 6 trucks instead of 120 and can market materials in large 
volumes for better prices). It is easy to promote and easy to enforce, and 
the recyclers have a contractual economic incentive to increase 
participation rates. 

The contract option is, however, anathema to garbage haulers who 
that the contract recyclers will steal their garbage customers. 
also been rejected by three of the five City Commissioners. 

claim 
It has 
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A very general order could require the City to provide recycling collection 
service and education and promotion to all persons within the urban 
services boundary by June 1, 1987. Under this scenario, the City would 
presumably go forward with its decision to require recycling by permitted 
garbage haulers. The Commission would have no say over how either the 
collection or education components of the programs are designed, 
implemented and enforced. 

The third alternative would be for the Commission to set standards for the 
recycling program in an attempt to cure some of the flaws of the permit 
options. This method would allow the City to provide a program through its 
permitted garbage haulers as it has chosen to do, but would also set 
parameters to make the success of the program more likely. 

The Department recommends this third alternative, and has prepared an order 
which ensures that (1) the City manages the education and promotion 
efforts, with distribution assistance from the permitted garbage haulers; 
(2) servioe be provided to all customers, not only to those who live in 
four-plex or smaller residential units; and (3) the City establishes and 
funds an enforcement program which does not rely entirely on customer 
complaints. See Attachment III. 

The order would require the City or its contractor to design and produce 
all promotional materials for the recycling program. The City would also 
be required to establish a "hotline" telephone for customer information and 
complaints and to list that telephone number on all promotional materials. 

If the City continues with its decision to require recycling by each 
permittee, then the City would have to require all permittees to submit to 
the City customer lists, including names and addresses. This is necessary 
information to allow the City to notify each customer about the recycling 
service, and to monitor the service being provided by each permittee. The 
City would also require monthly reports on volumes of material recycled and 
number of setouts by generator. 

One of the problems with the permit option is that there is no economic 
incentive for the garbage haulers to encourage household participation in 
the program. If the collector offers a convenient, visible recycling 
program and actively solicits participation, that collector will have 
higher participation rates and higher costs than a collector who does not 
encourage participation. The costs of collecting, processing and marketing 
the recyclable materials cannot be totally offset by the revenue from sales 
of the mat;erials. The program therefore needs to give the collectors an 
economic incentive to encourage generator participation in the recycling 
program. Metro holds the key to offering such an incentive because Metro 
sets the rates and collects the fees for disposing of garbage in the 
Portland wasteshed. In its Waste Reduction Program approved by the 
Commission on June 24, 1986, Metro committed to offering such an incentive 
through its certification program for local collection service. 
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Metro is to provide an incentive for recycling through the rates it charges 
for disposal of wastes at Metro facilities. Metro's 1987 Rate Study 
(October, 1986) recommended that the certification non-compliance fee 
should be $4.50 per ton of waste disposed from non-certified areas. This 
is the estimated cost to collectors for recycling collection service, and 
promotion and administrative expenses. 

Though the Waste Reduction Program has not been amended, Metro is not 
implementing the certification program nor offering rate incentives. 

Because the Department believes that rate incentives are necessary to give 
garbage haulers an incentive to recycle, the Department recommends that 
Metro, as an affected person in the wasteshed, be ordered to provide such 
an incentive. The incentive could be either the certification and rate 
incentive program adopted in the Waste Reduction Program, or a diversion 
credit to each garbage hauler for each ton of materials diverted from the 
landfill by recycling. 

Summation 

1. ORS 459.180 requires that the affected persons within a wasteshed 
shall implement the opportunity to recycle within the wasteshed not 
later than July 1, 1986. The City of Portland and Metro are affected 
persons within the Portland wasteshed. 

2. The City received an extension to January 31, 1987 for providing the 
opportunity to recycle. The conditions of the extension were not met 
and the opportunity to recycle is still not provided to every person 
in the wasteshed. 

3, On February 9, 1987 the Department disapproved the Portland Wasteshed 
Recycling Report based on the findings that (a) the opportunity to 
recycle is not being provided to all persons within the City's urban 
services boundary and (b) an effective public education and promotion 
program which meets the requirements of OAR 340-60-040 has not been 
implemented within the City's urban services boundary. 

4. On February 17, 1987, pursuant to ORS 459.185(5) which requires the 
Commission to hold a public hearing within the affected area of the 
wasteshed, EQC Hearings Officer Linda Zucker held a public hearing at 
811 S. W. Sixth Avenue, Portland, The testimony verified the 
Department's findings that the opportunity to recycle is not provided 
to every person within the Portland wasteshed. 

Director's Recommendation 
It is recommended that the Commission find, based upon the facts and 
findings in the Department's Disapproval of the Portland Wasteshed 
Recycling Report and upon the record of the hearing held February 17, 1987, 
that: (1) the opportunity to recycle is being provided in Maywood Park and 
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at the disposal sites within the Portland wasteshed; and (2) the 
opportunity to recycle is not being provided within the City of Portland 
and the area within its urban services boundary. 

It is further recommended that the Commission require the opportunity to 
recycle to be provided by adopting the attached order (See Attachment III), 
and directing the Department to work with Metro in the preparation of an 
order requiring Metro to provide financial incentives for recycling within 
the Portland wasteshed. Such an order should be considered by the 
Commission at its next meeting. 

Fred Hansen 

Attachments I. Disapproval of Portland Wasteshed Recycling Report, 
February 9, 1987 

II. Hearing Officer Report for hearing held February 17, 
1987. 

III. Proposed Order. 

Lorie Parker:m 
SM835 
229-5826 
March 10, 1987 





DEPARTMENT OF ENVIRONMENTAL QUALITY 
Waste Reduction Program 

Hazardous & Solid Waste Division 

Attachment I 
Agenda Item L 
3/13/87 EQC Meeting 

DISAPPROVAL OF WASTESHED RECYCLING REPORT 

Issued in accordance with the provisions of ORS 459 .185 and OAR 340-60-045 

ISSUED FOR: 

Portland Wasteshed 

WASTESHED REPRESENTATIVE: 

Delyn Kies 
City of Portland 
Bureau of Environmental Services 
1120 S, W. Fifth 
Portland, Oregon 97204 

ISSUED BY DEPARTMENT OF ENVIRONMENTAL QUALITY 

d~ \~ "-~.DG~D6" 
Fred Hansen, Director Date 

Summary of Portland Wasteshed Recycling Programs 

The Portland Wasteshed is defined as all of the area within the City of 
Maywood Park, the City of Portland, and the area within the City of 
Portland's urban services boundary. The principal recyclable materials for 
the Portland Wasteshed are ferrous and nonferrous metals, used motor oil, 
newspaper, container glass, aluminum, corrugated cardboard, tin cans, and 
high-grade office paper. The opportunity to recycle is required to be 
provided through at least monthly on-route collection of source-separated 
recyclable materials within the entire wasteshed, recycling depots located 
at each disposal site, and an ongoing recycling notification, education and 
promotion program which informs people of the recycling opportunities 
available and encourages them to recycle. The opportunity to recycle is 
being provided in the manner described below: 

A. Disposal Sites: 

There are four disposal sites in the Portland Wasteshed. The 
St. Johns Landfill is the general-purpose landfill which serves the 
tri-county Portland metropolitan area. All materials which are 
required to be recycled are collected for recycling at the site. 
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Disposal Sites: (Continued) 

St. Johns also accepts and stores source-separated yard debris, but 
efforts to process this material into a recycled product have not been 
successful to date. Tires are also collected for recycling at the 
site. Flyers with information about recycling are available at the 
gate. 

St. Johns Landfill offers recyclers a discount on disposal fees. If a 
customer has at least one-half cubic yard of source-separated 
recyclable materials, then the minimum disposal charge is waived and 
the customer is charged only for the volume of waste that will be 
disposed of. St. Johns also periodically offers a reduced rate for 
drop-off of source-separated yard debris. 

The Killingsworth landfill is a construction/demolition disposal site 
in northeast Portland. All materials which are required to be 
recycled are collected for recycling at the site. Flyers with 
information about recycling are not yet available at the gate, but 
they will be available in the near future. 

The Oregon Processing and Recovery Center (OPRC) disposal site is a 
"dump and pick" resource recovery facility where reasonably clean 
commercial leads are tipped at a cost less than the cost of disposal 
at the St. Johns Landfill. The waste is then mechanically separated 
and cardboard and high-grade ledger paper are sorted from the 
nonrecyclable waste and recycled. OPRC also buys scrap metal, glass, 
tin cans, aluminum, newspaper, corrugated cardboard and ledger paper 
from recycling collectors and the general public and accepts used oil 
from the public. 

Sunflower Recycling Co-op operates a small composting facility in 
Portland. The company collects compostable garbage from its customers 
on-route, and composts the material at its facility. A recycling 
depot is also available for drop-off of all principal recyclable 
materials and scrap paper. 

Four additional multi-material recycling depots are located throughout 
the Portland Wasteshed for people who prefer to drop off their 
materials. 

B. On-route Collection 

The Portland Wasteshed consists of three areas: the City of Portland, 
the City of Maywood Park, and the unincorporated areas within 
Multnomah County which have been designated as Portland's urban 
services area and targeted for future annexation to the city. The 
City of Portland and 11ul tnomah County have entered into an agreement 
which states that the City of Portland will be responsible for 
developing and administering a recycling program for all citizens 
within Portland's urban services boundary. 

The City of Maywood Park is a community of 300 homes. The local solid 
waste collector, Parkrose Sanitary Service, has agreed to provide the 
opportunity to recycle to all citizens of Maywood Park. The collector 
provides monthly on-route collection of source-separated glass, 
newspaper, tin cans, aluminum, cardboard and used motor oil. 
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'B. On-route Collection (Continued) 

The City of Portland has approximately 120 garbage haulers servicing 
approximately 400,000 people within its urban services boundary. 
Garbage collection in Portland is an unregulated system, and haulers 
can solicit customers anywhere in the city and the urban services 
boundary. The city surveyed its permitted haulers in February, 1986 
to determine what level of recycling service was available to its 
citizens. Only 68 of the haulers responded to the survey. Of those 
68, 29 recycled all of the required materials by at least monthly on
route collection, 37 collected some but not all of the required 
materials, and 2 did not offer recycling collection service. The 
method of collecting the recyclable materials varies. 

In the fall of 1985 the City of Portland convened an advisory 
committee of local government officials, recycling collectors, solid 
waste collectors and citizens to recommend a recycling plan to the 
city. On June 4, 1986 the city considered the recycling options and 
city staff's recommendations, and adopted a contract option as the 
recycling program for the city. 

The plan adopted by the city calls for contractors to provide monthly 
collection at the curb of recyclable materials and garbage haulers 
permitted by the city to provide weekly collection of newspapers at 
the garbage can. The city would contract for a city-wide education 
and promotion program to explain the recycling program and encourage 
citizens to recycle. The city requested an extension of the July 1, 
1986 deadline in the Recycling Opportunity Act to implement the 
program. 

On September 12, 1986, the Environmental Quality Commission granted 
the city an extension to January 31, 1987 with the condition that it 
follow an implementation schedule. The schedule called for issuing a 
request for bids for recycling contractors in September. In October, 
the City Council refused to authorize issuance of the request for 
bids. Since then, none of the tasks on the implementation schedule 
have been accomplished. 

On January 6, 1987, the city requested a second extension for 90 days 
to "review the recycling plan and alternative proposals, make a 
recommendation and allow the new City Council time to decide on how to 
proceed with implementation." The Environmental Quality Commission 
denied this request on January 23, 1987. 

C. Education, Promotion and Notification 

The education, promotion and notification program in the Portland 
Wasteshed will be provided by the City of Portland and the City of 
Maywood Park. 

The City of Maywood Park has notified its citizens of recycling 
services through information in its city newsletter, which is sent to 
each household in the city. The newsletter also serves as an ongoing 
reminder which encourages people to recycle. The recycling collector 
also plans to distribute flyers and garbage can stickers to his 
customers. 
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C. Education, Promotion and Notification (Continued) 

The City of Portland has selected a contractor to assist with the 
city's recycling promotion program. The city staff will work with the 
contractor to develop and distribute recycling promotion and education 
materials. The contract has not yet been signed and work has not yet 
begun, however, because the city has not implemented its program for 
recycling collecticn. 

Criteria for Approval 

The Department shall review the recycling report to determine whether the 
opportunity to recycle will be provided to all persons in the wasteshed. 
The Department shall approve the recycling report if it determines that 
the wasteshed will: 

1. Provide the opportunity to recycle, as defined in OAR 340-60-020, for: 

a. Each material identified on the list of principal recyclable 
material for the wasteshed, as specified in OAR 340-60-030, or 
has demonstrated that at a specific location in the wasteshed a 
material on the list of the principal recyclable material is not 
a recyclable material for that specific location; and 

b. Other materials which are recyclable material at specific 
locations where the opportunity to recycle is required. 

2. Have an effective public education and promotion program which meets 
the requirements of OAR 340-60-040. 

Evaluation 

The Department finds that: 
1. The opportunity to recycle is not being provided throughout the 

wasteshed for each material on the list of principal recyclable 
materials. The opportunity to recycle is being provided at the four 
disposal sites and through monthly on-route collection of source 
separated recyclable materials in the City of Maywood Park. The 
opportunity to recycle is not being provided to all persons in the 
City of Portland and the Portland urban services boundary. The City 
of Portland has not implemented the recycling program it adopted in 
June, 1986. 

2. An effective public education and promotion program which meets the 
requirements of OAR 340-60-040 has not been implemented throughout the 
Portland Wasteshed. Initial written notice and ongoing reminders have 
been distributed to the citizens of Maywood Park through its 
newsletter. The City of Portland has developed a plan for notifying 
the citizens of Portland, including persons in the Portland urban 
services boundary, of recycling opportunities available and for an 
ongoing recycling education and promotion program. However, the city 
has not yet initiated the work under the promotion program. 

Conclusion 

Based on the findings above, the Portland Wasteshed Recycling Report is 
disapproved. 

SM763 (RECYCL.1 7/23/86) 
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NEIL GOLDSCHMIDT 
GOVERNOR 

811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Linda K. Zucker, Hearings Officer 

Subject: Hearing to Determine Whether All or Part of the Opportunity 
to Recycle is Being Provided in the Portland Wasteshed 

Date: March 3, 1987 

Background 

On February 9, 1987, DEQ formally disapproved the Portland Wasteshed 
Recycling Report. The disapproval recognized that the opportunity is being 
provided in Portland to some persons in the wasteshed, but found: 

1. The opportunity to recycle is not being provided 
throughout the wasteshed for each material on the list 
of principal recyclable materials. The opportunity 
to recycle is being provided at the four disposal sites 
and through monthly on-route collection of source 
separated recyclable materials in the City of Maywood 
Park. The opportunity to recycle is not being provided 
to all persons in the City of Portland and the Portland 
urban services boundary. The City of Portland has 
not implemented the recycling program it adopted in 
June, 1986. 

2. An effective public education and promotion program 
which meets the requirements of OAR 340-60-040 has 
not been implemented throughout the Portland Wasteshed, 
Initial written notice and ongoing reminders have been 
distributed to the citizens of Maywood Park through 
its newsletter. The City of Portland has developed 
a plan for notifying the citizens of Portland, 
including persons in the PorUand urban services 
boundary, of recycling opportunities available and 
for an ongoing recycling education and pre.motion 
program. However, the City has not yet initiated the 
work under the promotion program. 
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On February 17, 1987, as previously announced, a hearing was conducted 
at DEQ's Portland offices by the Environmental Quality Commission through 
its hearings officer. The purpose of the hearing was to examine DEQ's 
disapproval action. The testimony provided at the hearing is summarized 
~l~. 

Summary of Testimony 

Estle Harlan 

Estle Harlan spoke for the Tri-County Council composed of representatives 
from Clackamas County Refuse Disposal Association, Multnomah County Refuse 
Disposal Association, Oregon Sanitary Service Institute, Portland 
Association of Sanitary Service Operators, Teamsters Local 281, and 
Washington County Refuse Disposal Association. 

The Council supports the Opportunity to Recycle Act and implementation 
of this opportunity through a permit system. In response to a City of 
Portland request, the Council submitted a plan with strong enforcement 
provisions to ensure compliance by the solid waste industry and maximum 
participation levels by residents. The Council plans to submit to the 
City a letter of commitment to the plan and an agreement to try to bring 
about speedy, effective implementation. 

Currently, approximately 60 firms provide the opportunity to recycle. 
Same of these subcontract with PRROS, providing the opportunity to 75,000 
residences in the Portland/mid-Multnomah County area. Many of these firms 
were providing full line recycling service prior to the 1983 legislation. 
Portland has one of the highest recovery rates for newsprint in the nation. 
The strong support of the solid waste industry to be allowed to do 
recycling as a permit condition is a strong reason why the permit system 
is desirable. Many haulers attended the hearing. Two submitted receipts 
reflecting their recycling activity. 

Flaws in the contract system have contributed to delay in implementation 
of the Act. Cost figures being used are conjectural. The cost of the 
contract system has increased 41% over the original estimates. The permit 
system would be the most cost effective plan. 

While Portland is not currently in compliance, it could be if it builds 
on the present excellent recycling systems in place by the solid waste 
industry and requires that all solid waste haulers in the city provide the 
opportunity to recycle as a permit condition. 

Written testimony available. 
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Judy Dehen of the Sierra Club urged the Environmental Quality COilllilission 
to pressure Portland to action to provide the recycling opportunity 
residents need. She believes the present situation approaches an 
emergency. Despite Metro's proposal of a mass garbage burner which will 
spew dioxins, despite DEQ being required to take responsibility to site 
a landfill, and despite previous extensions, the City of Portland has not 
approved any plan to date. 

Marguerite Truttman 

Marguerite Truttman of Alpine Disposal and Recycling has for years worked 
in conjunction with Truttman Sanitary Services to provide free weekly 
recycling to garbage customers. She believes that if provided the 
opportunity, haulers will group together cooperatively for effective use 
of equipment and resources to deliver a recycling program. She has nearly 
a 50% participation rate from among her customers, while Portland has been 
hoping for a 20% rate. Under a contract system, Portland would lose out 
on recycling customers. 

Gresham Sanitary Service diverts recylables from the landfill at a rate 
of 81 pounds per customer, as compared to 108 pounds for her customers. 
DEQ will be unable to make comparisons using information collected in 1987 
because it has not previously requested tonnage reports for cardboard. 
DEQ should talk to haulers to find out what is being diverted from the 
landfill. 

Dick Weitzel 

Dick Weitzel of R.E. Weitzel & Son Refuse and Recycling Service is the 
third of four generations in the refuse and recycling service. Although 
trucks have only begun to advertise recycling, DEQ and the Legislature did 
not discover recycling. Weitzel's grandfather was the best recycler of 
all and recycling was a big part of his early business income. However, 
recycling waned as it became uneconomic. Weitzel began a recycling 
program again about ten years ago. At that time the media provided 
significant attention. While the notoriety was short-lived, the hard work 
was durable. Weitzel feels his early efforts have been repudiated by the 
current government debate. He began recycling in response to competition 
from Portland State University students who began by collecting recyclables 
and proceeded to collect the garbage, which was profitable. Weitzel 
expects current disposal and recycling businesses to provide the best 
recycling service in the world because they are dedicated and competitive 
and will fight to do what is right. 

Ross Dey 

Ross Dey represents the 
has 1,100 members. The 
hauling and recycling. 

Home Builders of Metropolitan Portland which 
group supports the permit system for garbage 
Dey is frustrated by the incorrect view that 
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Portland is not recycling. 
a superb job of recycling. 
will outstrip the market. 
suggests use of a hot line 

Jean Robinette 

Attachment II 

Haulers and citizens of Portland are doing 
His group is concerned that recycling efforts 

It will be difficult to publicize. The group 
to provide information on recycling depots. 

Jean Robinette of Oregonians for Cost-Effective Government, asks that 
Portland be given time to put together an effective program. She is 
concerned about the advice the Environmental Quality Commission will give 
in its order at the conclusion of this hearing. Whatever decision is made, 
the tax payers will bear the costs. Her group favors the permit system 
over the contract option. She has identified a number of incentive 
suggestions. They include: 1) Require haulers to provide the opportunity 
to recycle as a permit condition; 2) Allow those who do not want to get 
into the recycling business to contract for that service with a City 
licensed recycle firm, or own a share in their own recycle firm; 3) Assure 
an economic place to dump or store recyclable materials that have no 
current market; 4) Encourage a two-fee system, adding a surcharge for 
mixed load cans and assuring the customer is informed of the reason for 
price increases; 5) Raise tipping fees at the landfill for mixed loads, 
using the revenues to fund a limited government role of monitoring and 
storing for currently unmarketable recyclables; and 6) Give the haulers 
the incentives to make the system work, so that it will be in their 
interest to meet DEQ's participation rates. She urges that government 
maintain a minimum role, that franchise protection and costly government 
administration be minimized, and that waste generators pay for disposal 
in proportion to the volume of nonrecylable waste they produce. 

Written testimony available. 

John Ryan 

John Ryan of Pacific Waste and Refuse Company supports the permit system. 
Pacific does not yet recycle because of uncertainty of the prospects of 
the franchise system. He believes other haulers have been similarly 
deterred. Without a contract, some haulers will be put out of 
business. 

Jeanne Meddaugh 

Jeanne Meddaugh of the Oregon Environmental Council believes DEQ has 
correctly determined, and the City of Portland has conceded, that the 
opportunity to recycle, as defined by law, is not being provided to every 
resident within the Portland wasteshed. The Portland City Council tabled 
an ordinance that would have implemented a curbside recycling program 
through six contract recyclers, and directed its staff to come back with 
another proposed ordinance that would provide recycling services through 
existing haulers -- a proposal which has been previously rejected by the 
Environmental Quality Commission. Promotion and education requirements 
of the law will not be met until the Portland City Council decides what 
method to utilize to provide the curbside program. 



March 13, 1987 
Page 5 

Attachment II 

The Environmental Quality Commission should move quickly to begin 
enforcement action against the City for the failure to comply with law. 

Written testimony available. 

Jeanne Roy 

Jeanne Roy of the League of Women Voters of Portland states that the 
opportunity to recycle is not being offered. While some haulers offer 
multi-material recycling, some offer none at all and some offer a partial 
opportunity by collecting newspaper weekly and glass, tin and motor oil 
monthly. Although her hauler does provide limited recycling opportunity, 
many do not know about it. Haulers are not necessarily concerned with 
the convenience of the customers. The League believes that adequate 
curbside recycling requires either a contract system or franchise system. 
It is not possible to monitor a large number of haulers. There is no 
economic incentive to the haulers to increase the amount of material that 
is recycled. Because the City has no current adequate plan, the 
Environmental Quality Commission must act. According to a City of Portland 
survey, except for a consortium, most haulers picked up only newspaper 
and cardboard. Only seven offer full multi-material collection. Of 424 
tons per month of residential material, 40% is newspaper, 36% is collected 
by three haulers, and the remaining 17% haul only 1.8 tons of recyclables 
a month, each. 

Ron Tunstall 

Ron Tunstall of Trout Brothers services the southwest area. They have 
collected newspaper for a year and a half, and oil for a year. Everyone 
in southwest Portland he hauls for has received flyers on cans and in their 
billings at least three times. Ten thousand notices of the opportunity 
to recycle have been distributed. He is recycling ten tons of material 
per month, including newspaper, glass and tin. 

John Trout 

John Trout, Secretary/Treasurer of Teamsters Local 281, is a former waste 
hauler. He states that although the Portland wasteshed is technically 
out of compliance in terms of education and notification requirements, 
the public does have the opportunity to recycle. Over 60 Portland programs 
are offered. All the public has to do is telephone one. The permit option 
strengthens enforcement and provides for education and notification. 
In 1971, the League of Women Voters gave the waste hauling industry the 
opportunity to participate in a six-month pilot project. Many of the 
current recycling businesses were formed out of that opportunity. 

Sandra Gee 

Sandra Gee favors the contract program. She believes DEQ should encourage 
its implementation. Neither of the places that she has lived in Portland 
have offered recycling service. While she is willing to make a great 
effort to recycle, most people will not do so, and convenience is 
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important. The City must act responsibly in providing the opportunity 
to recycle. 

Jim Nicolaisen 

Jim Nicolaisen of the Multi-Family Housing Council believes that the 
existing waste system in the Portland wasteshed is meeting the needs of 
recycling. The problem is that citizens do not know of its availability. 
Nicolaisen described the experience of attempting to educate middle income 
tenants to the program, informing them of the location of the containers, 
methods, and schedules. Little response was obtained. A good public 
relations campaign will be necessary to change people's habits. The 
problem is not the hauler system; the problem is citizen attitude. 
Thirty-six cents a can is a minimal amount for citizen education. 

Jeri Grimm 

Jeri Grimm reported the inadequacy of the recycling service provided by 
her hauler. When called, the hauler promises pickup, but does not provide 
it promptly. 

Stan Myers 

Stan Myers works part-time on a garbage truck. The owner has given all 
of his custaners recycling instructions for pickup on the first Friday 
of each month. Most people, instead, put the recyclables out daily, 
scattered around the garbage can rather than in bags or boxes. When 
corrected, the people stop recycling. Most of the recyclers are retired 
and seem to have the time to make the effort. He believes that if people 
are charged for a full can of refuse, they will fill the can. 

Written testimony available. 

Dan L. Kniesher 

Dan Kniesher was disappointed that curbside pickup was not provided in 
his area last summer. He does not believe a program will be implemented 
until it is forced. He believes DEQ should penalize the City for not 
having a curbside policy. He is tired of delays. 

Written testimony available. 

The record also includes recycling receipts from Jack Young and Fred 
Wrench. 

Linda K. Zucker:y 
HY4051 
229-5383 
March 3, 1987 
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Reply to: 2202 SE Lake Road 
Milwaukie, OR 97222 (654-9533) 

February 17, 1987 

'I'ESTIMONY BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
Re: City of Portland Compliance with the Opportunity 

to Recycle Act 

(This testimony is given on behalf of the Tri-County Council which 
consists of representatives from Clackamas County Refuse Disposal 
Association, Multnomah County Refuse Disposal Association, Oregon 
Sanitary Service Institute, Portland Association of Sanitary Service 
Operators, Teamsters Local 281, and Washington County Refuse 
Disposal Association.) 

The City of Portland has not adopted a formal recycling program yet, 
but they have expressed informal approval of requiring each solid 
waste collector in Portland to provide such opportunity as a condition 
of their solid waste permit. The Council will vote on that plan on 
February 18, 1987. The solid waste industry in Portland, as 
represented by the Tri-County Council, supports the Opportunity to 
Recycle Act and implementation of this opportunity through the 
Permit System. 

The City asked the Tri-County Council to submit a plan with strong 
enforcement provisions that would insure compliance by the solid waste 
industry and maximum participation levels by the residents. Such a 
plan has been submitted to the City on February 16, 1987, and at 
the February 18, 1987 Council Hearing, a letter of commitment signed 
by each of the representatives of the solid waste associations in 
Portland will be filed with the City. We have further committed to 
making any refinements necessary in the plan to effect speedy, 
effective implementation. The solid waste industry is willing to 
do its part to bring the City of Portland and Mid-Multnomah County 
into full compliance with the Opportunity to Recycle Act. 

But all the discussion about lack of full compliance tends to shade 
the outstanding recycling that is already going on in Portland. It 
should be noted that there are currently approximately 60 firms 
providing the opportunity to recycle in accordance with the Act. 
Some of these firms sub-contract with PRROS, and that entity alone 
provides the opportunity to approximately 75,000 residences in the 
Portland/Mid-Multnomah County area. Many of these firms were provid
ing full--line recycling service long before the 1983 Legislature 
passed Senate Bill 405. Because of this, Portland has one of the 
highest recovery rates for newsprint in the nation. 

We believe the Environmental Quality Commission should look at the 
high level of recycling service that is being provided to over half 
the households in the area, and recognize that the solid waste 
industry has made a commitment to the City of Portland, and to all 
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residents of the City and County and they will be provided with 
the opportunity to recycle just as soon as the City plan for the 
Permit System is implemented. Thus, while the City and mid-County 
may only be in partial compliance today, full compliance can be 
achieved under the Permit System much more quickly than under the 
Contract System because of the strong support of the solid waste 
industry to be allowed to do recycling as a condition of their 
Permit. 

There has been much discussion by DEQ that the Permit System would 
be more costly than the Contract System. I would remind the state 
that one reason why there is no plan in place today in the City is 
because of the problems the City has had with the numbers they were 
provided for cost of the Contract System. Because of the obvious 
flaws in the numbers, as well as other flaws in the whole Contract 
concept, the City Council failed to move on in October with the plan 
they had initially approved in June, 1986. When confusion with the 
cost figures still prevailed in December, Commissioner Bogle removed 
decision on a recycling plan from the agenda. Cost figures were 
still being computed the morning of the City Council Meeting of 
February 12, and when questions posed by the City Commission on the 
numbers could not be answered, the Contract plan was ultimately 
rejected. The only known cost figures are those for city c.ad:ini:nistration 
promotion and education. All other figures are strictly conjecture, 
as evidenced by the way they have changed over the months. On the 
morning of the last City Council meeting alone, the Consultant's 
office told me it appeared the cost of the Contract system had 
increased 42% over the original estimates. There is no doubt that 
the most cost-effective plan with the least over-all administr~tive 
costs would be the Permit System, and the City has given informal 
approval to that system. 

Is the City in full compliance today? No. Will the City be in >.full·. 
compliance if they build on the present excellent recycling systems 
in place by the solid waste industry and require that all solid waste 
haulers in the City provide the opportunity to recycle as a condition 
of their permit? Unquestionably, yes. 

Respectfully submitted, 

EH:e ESTLE HARLAN, Consultant for 
Solid Waste Industry 

Copy: TRI-COUNTY COUNCIL 
OSSI 
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OREGONIANS for COST-EFFECTNE GOVERNMENT 
P.O. Box 384 • Lake Oswego, OR 97034 • (503) 636-4003 

TO: Mayor Clark 
Portland City Commissioners 

FROM: Jeanne Robinette 
Executive Director 

February 10, 1987 

Government regulation, protection and price setting drive up 
the costs of products and services, and they're not necessary 
when you have competitive private firms ready and capable of 
doing the job. 

That's why we are most fortunate in Portland to have over 100 
private firms ready to take on the job of processing 
recyclable materials. There's now no need for the City or the 
State to get into the garbage business, with all the extra 
costs to taxpayers and ratepayers that will create. 

Now that most haulers are willing to pick up recyclables from 
their own customers, we don't even need the City as a contract 
administrator. The City can fulfill its responsibilities 
through its permit and licensing process and by helping these 
competitive Oregon businesses make their case before DEQ. 

In the name of the taxpayers and ratepayers I want to thank 
those competitive Portland area businesses today, for being 
willing to take on this new state requirement. They 
certainly deserve the applause of those who will ultimately 
pay the bill. 

We urge you to reconsider your Government Contract Method, in 
light of the new evidence, and let the haulers themselves do 
any necessary contracting. With strategic incentives in place 
a Permit Method will be even more cost-effective than Option 
B. With the budget cuts you are facing I don't think you need 
any unnecessary government costs. 

In January, I outlined some incentives which the City could 
quickly put into place, which would modify the permit method 
enough to remove DEQ 1 S objections. As I understand it, such 
incentives have not been considered. 

All the City needs to do is put appropriate incentives* in 
place and the haulers, as entrepreneurs, will get the job 
done. Within weeks they will modify the nature of their 
businesses to meet the new demands because they will have to 
to stay in business. It really can be that simple. 

It's because those incentives were lacking in the original 
Option D that your consultant found the regulatory and 
administrative costs were so high and the expected 
participation was so low. 



As I understand it, it will be a month before DEQ can get 
through the process that determines whether or not you are in 
compliance and another month before they take any action. 

We urge you to use the month to work with the haulers on a 
package of incentives that will help them handle their new 
recycle responsibilities. The haulers and the recyclers and 
the taxpayers can then go with you to the EQC and demand that 
the State let us use the most cost-effective option. 

other 
The 
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As you make your decision I think you should keep two 
government programs in mind: a success and a failure. 
failure is the national farm program, administered by 
Congress, the success is Oregon's Bottle Bill. 

the U.S. 

Think for a moment what government programs have done to 
American farmers. Government regulation and protection and 
price setting have driven the cost of farm products and farm 
land so high that our farm products are not marketable 
worldwide and farmers and farmer's banks are bankrupt. I 
understand the U.S. imported more agricultural products last 
year than we exported! We would all have been better off if 
government had let farmers run their own businesses, bought 
their own equipment, set the prices for their own crops. But 
no one believed that when the programs began, just as DEQ does 
not understand Portland's recycle options today. 

The success story is Oregon's Bottle Bill. At the time the 
problem was identified, the state could have hired hundreds of 
public employees to run up and down the highways with 
thousands of bags, picking up bottles as fun loving taxpayers 
threw them out of car windows. Or they could have contracted 
with private bottle pick-up franchises all across the State. 

T~ankfully, they didn't. Those would have been a very 
expensive solutions. Instead, they set a simple $.05 
i~centive in place. Suddenly thousands of private citizens 
and grocers solved the problem, at not cost to the taxpayer. 
Yes, some of the grocers are complaining that they have too 
much responsibility. They want protection and regulation and 
price setting. But if we keep the incentives in the right 
place, they'll continue to do the job for us, for $.05. 

We hope you'll ask the experienced, competitive firms who 
hauled Portland's garbage all these years to do the same. 
hope you will delay a decision on the Government Contract 
method today and use the month you have to work with all 
parties to build a workable Permit Method. 

have 
We 

Remember, DEQ isn't offering to pay the bill for a new 
expensive method. Portland's ratepayer, taxpayers and 
businesses will pay the bill, just as we're paying the bill 
for the farm subsidies. 

Thank your for your consideration. 



I will be pleased to leave for yo~r consideration the 
incentive suggestions we've made. 

* 
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Require haulers to provide the opportunity to recycle as a 
condition of their permit. 

Allow those who don't want to get into the recycle 
business to contract for that service with a city licensed 
recycle firm, or to own a share in their own recycle firm. 

Assure them an economic place to dump or store recyclable 
that have no current market. 

Encourage them to set 2 fees, adding a surcharge for mixed 
load cans (encourage them publicly so the customer does not 
blame them for necessary price increases) 

Raise tipping fees at the land fill for mixed loads; use 
the revenues to fund a limited government role of monitoring 
and storage for currently unmarketable recyclable. 

Give the haulers the incentives to make the system work. 
They're directly involved. They know where the cardboard is; 
they know who is throwing away glass and metal; they know who 
would recycle with a litle encouragement; they can meet DEC's 
participation rates when it's in their interests to do so. 

Trust the incentives for a year; structure a cost-effective 
monitoring system and you'll find it's true. 
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TO: Delyn Kies 
Estle Harlan 

FROM: Jeanne Robinette 

January 22, 1987 

SUBJECT: "Let's give the cost-effective private system a 
chance, before we opt for more costly government 
regulation, protection and administration.'' 

Since I understand that the design of the solid waste 
pickup/recycle system is again open for discussion, I have 
searched my mind for some modifications in the "Proposed 
revised D'' discussed in November, which (a) could meet City 
and DEQ standards, (b) would rely on the private firms who 
have served Portland for years, and would (c) assure a cost
effective system for customers. 

Given my lack of experience in the field, I am reluctant to 
put ideas on paper. But it seems time to make several 
points, now, while they can be considered along with other 
suggestions. 

If Portland is to have a garbage pickup/recycle system cost
effective to customers and taxpayers, it would seem to me the 
system we choose must assure that: 

(1) private firms are assured a business climate that allows 
them to do what they do best: provide customer 
responsive service in a cost-effective manner; 

(2) waste generators have incentives to sort out recyclables 
(increasing participation); 

(3) haulers have incentives to modify the nature of their 
service as necessary to make recycling work; 

(4) government has a minimum necessary role (setting 
standards, monitoring results, creating incentives that 
work); 

(5) there is a minimum of franchise protection and costly 
government administration, assuring enough competition 
and customer choice to keep costs to customers and 
taxpayers down and to encourage business entrepreneurs; 

(6) waste generators pay for disposal in proportion to the 
volume of non-recyclable waste they produce. 

SUGGESTIONS: I'd like to recommend some recycle system components 
that would meet the above tests. The more of these components you 
include in Portland's system, the more cost-effective it will be. 
Tests met are indicated by number references.) 
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Require each hauler to offer recycle service to its customers 
as a condition of its permit, Allow individual haulers to 
pick up recyclables themselves, or contract with existing 
recycle firms, or form and own stock in a new recycle firm 
that serves them and neighboring areas. Value of stock in 
recycle companies would appreciate as recycle participation 
increased and the nature of collection service changed. (1) 
(3) (5) 

Recycle firms could contract to serve several hauler areas, 
but only by individual contract or arrangement, not formation 
of price setting consortiums. Recycling firms could pool or 
share ownership of equipment, storage, etc, through 
individual arrangements (1) (3) 

Allow haulers to dump clean loads of non-polluting material 
(glass, etc.) at no charge, in designated public or private 
locations, where clean fill is desirable or in storage for 
future sale, when markets for material disappear. This 
should decrease need for permanent mixed-material 
"landfills", while eliminating penalty for picking up 
unmarketable material. (1) (3) 

Suggest haulers raise the monthly charge per can for mixed 
waste cans +/- $.30, providing a bonus for those who earn a 
"RECYCLER" label on their can. City could provide publicity 
to make the label a badge of honor and to explain that any 
hauler who finds it necessary to change its fees on unsorted 
material to cover recycle costs does so at the City's 
recommendation. (1) (2) (3) (4) (5) (6) 

Let haulers run their own businesses, deal with their own 
customers and pocket the dollars earned from sale of 
recyclables. As they experience diminishing returns from 
hauling mixed loads, they should experience increased returns 
from processing sorted loads. Thus, they will change the 
nature of their service over time, meeting customer and city 
needs, but they will remain in a viable, competitive 
business, serving customer needs in a cost-effective way. (1) 
(3) (4) (5) (6) 

City/METRO could raise tipping fees for mixed loads or cut 
rates for cleaner loads to pay for minimum city monitoring 
function. Commercial accounts that recycle would pay less 
also. (1) (2) (3) (4) (6) 

City would provide publicity, awards, etc., to those who make 
the system work. (2) (3) (4) 

As recycle participation increases, it would seem the per can 
residential fee, being less elastic, would remain constant 
(with source separators paying smaller monthly charge) as 
tipped volume of unsorted waste dropped and sale of recycled 
material rose, compensating the hauler for the added expense 
of the system. (1) (2) 



Suggested Recycle System Components 3 

In the search for cost-effective ways to provide "public 
services", our organization believes the City should rely on 
innovative private firms, in cases where they can provide service 
to customers and to the City in the most cost-effective way. 

Increased regulation and public administration will add costs to 
taxpayers and impede the entrepreneurship necessary to meet 
changing public goals, such as DEQ's recycling requirement. Let's 
give the cost-effective private system a chance first. If volume 
of' landfilled waste does not decrease under this system, more 
expensive government involvement could be considered. 

I hope the above suggestions help you develop a solution that 
creates a sound business climate for haulers while achieving 
results specified by DEQ. 

Thanks for your consideration. 

Jeanne Robinette 
Executive Director 
JR:mt 





OREGON ENVIRONMENTAL COUNCIL 
263 7 s. w. Water Avenue, Portland, Oregon 97201 

Phone: 5031222-1963 

Comments of 

Oregon Environmental Council 

before the Department of Environmental Quality 

February 17, 1987 

RE: Proposed Determination of non-compliance with the Recycling 
Opportunity Act for the Portland Wasteshed 

The Oregon Environmental Council believes DEQ has correctly 

determined that the opportunity to recycle, as defined in ORS chaptet 

459, is not being provided to every resident within the Portland 

wasteshed. In order to arrive at that conclusion it is not even 

necessary to survey a cross-section of Portland households or conduct 

any other research. It is not necessary because the Portland City 

Council concedes that the opportunity to recycle is not being provided. 

The Council met on February 12 to take public testimony on a proposed 

ordinance that would have implemented a curbside recycling program 

through six contract recyclers. After hearing public testimony, the 

Council voted 3-2 to table that ordinance and directed the staff to 

come back with another proposed ordinance that would provide recycling 

services through existing haulers. This proposal has already been 

previously rejected by the EQC. 

At no time during the hearing did any member of the public or any 

Council member suggest that the City is already complying with the 
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provisions of the Recycling Opportunity Act. Commissioner Blumenauer 

specifically stated that the City "is not complying with state law" 

and he expressed his concern over that. No one on the Council 

debated his statement. 

Although as a technical matter each resident of Portland may 

have the opportunity to recycle if they are patient enough to call 

through the existing list of 100-plus haulers, it seems very clear 

that the promotion and education requirements of the Act as not 

being met. The schedule for implementation of promotional activites 

for Portland, listed in Attachment III of the staff report to the 

EQC at their September 12, 1986, meeting (Agenda Item J), has not 

been met and will not be met until the Council decides which method 

they plan to utilize to provide the curbside program. 

DEQ has correctly determined that the Portland wasteshed is out 

of compliance with state law. The Department should move expeditiously 

to begin enforcement actions against the City for this failure. 
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I wish to comment on how well we are being give the 

opportunity to recyc 1.e unc1.er service provided by our 

hauler, McGinnis and Sons~ During the five months I 

ha"\re r,eer1 li \rin9 here and ol:iserving, c:111d I lcnovJ the~ 

previous tenants of this house reported the same; the 

service has been very poor. 

On the appointed clay, each month, we put out our 

.sorted material and at the end of the day , there i;b 

sits. I would call the next morning and g6t a promise 

of pickup - but often it wouldn't h ppen until the 

third day. 

This is terribly unsightly, first off, and frustrating. 

When ser~ice is promised, it should be delivered - and 

this has not been the case. I would like to know 

how EQC is going to make sure that the haulers -

given the contracts to recylce, will follow through -

or will we simply be sorting material to go into the 

landfill. 'fhis is a travisty of the intent of the law 

and I) for one )voice my frustration and discontent with 

the implementation of SB 405. 

J e;;r.e,, br<1 MN\ 
19-34 /'J.w.Asf'EN 
\70 ~'"f!_..kl-J D J 0 V.Z.. 

c;::r-21b 

lfilzimloue Iii Som! Was!e DMslon 
Dept. Of Environmental Quality 

fDJ ~ {{] 1E ~ w-·~ m1 
U1) FEB 20 1987 LW 





Resource 
Conservation 

Consultants 

March 5, 1987 

1206 N.W. 21st; 97209 
P. 0. Box 10540 
Portland, Oregon 97210 
(503) 227-1319 

Solid Waste Hearings Officer 

Hazardoua ll< Solfi! Wgste mvlsion 
Dept. Of £nviranmental Quality 

rm . ~ .r~. IE IJ w IE ll)l 
lf11 MAR 0 G 1987 lLlJ 

Oregon Department of Environmental Quality 
811 SW 6th 
Portland, OR 97204 

Dear Hearings Officer: 

Resource Conservation Consultants (RCC) requests that 
this letter be placed in the Department of Environmental 
Quality's file of record regarding City of Portland 
compliance with the Opportunity to Recycle Act. We 
recognize that the public comment period on this matter 
is closed, however,misleading statements made by Estle 
Harlan of the Oregon Sanitary Service Institute (OSSI) in 
her February 17, 1987 testimony have prompted this 
response. 

RCC prepared cost estimates for a residential recycling 
collection program under contract to the City of 
Portland. Cost estimates for five collection options 
were reviewed by the city's technical advisory committee, 
which included representatives from the waste hauling 
industry. OSSI's contention that the cost estimates had 
"obvious flaws" and are "strictly conjecture" is 
particularly disturbing because of the input waste 
hauling representatives had in developing the estimates. 
RCC responded to verbal and written comments from Mrs. 
Harlan and other waste hauling representatives during 
formulation of the cost estimates. No written 
information was submitted to RCC or the City that 
contested the validity of the cost estimates. 

OSSI's claim regarding increase in the cost estimate for 
the contract option is deliberately misleading because 
Mrs. Harlan was fully aware of the factors causing the 
changes. Two significant factors resulted in increased 
cost estimates for every collection option, including the 
permit option, between the original submission in May 1986 
and City Council consideration in February 1987. First, 

Pri11/1•d On Rec~fclctf Papr·1 



a sixth service area was added to provide recycling 
collection to approximately 25,000 more households in 
East Multnomah County. Secondly, the program operating 
period was shortened from five years to two years, 
causing cost increases because equipment depreciation is 
spread over a shorter period. This information was 
discussed in public meetings and in private conversations 
with Mrs. Harlan, and she was aware that these factors 
would substantially increase costs for every collection 
option. 

In summary, it is unfortunate that OSSI has resorted to 
the use of deceptive tactics. We hope our comments 
clarify the deciscionmaking process that actually took 
place and that future discussions will occur in a more 
honest manner. 

~~ 
Jerry Powell 
President 

cc: Lorie Parker, DEQ 
Deyln Kies, City of Portland 
Wayne Rifer, Metro 
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ENVIRONMENTAL QUALITY COMMISSION, 
OF THE STATE OF OREGON, (Commission) 

v. 

CITY OF PORTLAND (City) 

6 I 

l 
) 
) 
) 
) 
) 
) 
) 

Attachment III 
Agenda Item L 
3/13/87 EQC Meeting 

ENVIRONMENTAL QUALITY 
COMMISSION ORDER 
No. WR-87-01 

7 Pursuant to ORS 45 9 .1 85 (6), the Commission makes the following 

8 findings: 

9 1. ORS 459.180 requires that the affected persons within a wasteshed 

10 shall implement the opportunity to recycle within the wasteshed not later 

11 than July 1, 1986. 

12 2. The City is an affected person within the Portland wasteshed. 

13 3. The City received an extension to January 31 , 1987 for providing 

14 the opportunity to recycle. The conditions of the extension were not met 

15 and the opportunity to recycle is still not provided to every person in the 

16 wasteshed. 

17 4. On February 9, 1987 the Department disapproved the Portland 

18 Wasteshed Recycling Report based on the findings that (a) the opportunity 

19 to recycle is not being provided to all persons within the City's urban 

20 services boundary; and (b) an effective public education and promotion 

21 program which meets the requirements of OAR 340-60-040 has not been 

22 implemented within the City's urban services boundary. 

23 5. Pursuant to ORS 459.185(5) which requires the Commission to hold 

24 a public hearing within the affected area of the wasteshed, EQC Hearings 

25 Officer Linda Zucker held a public hearing on February 17, 1987 at 

26 811 s. W. Sixth Avenue, Portland. The testimony verified the 
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1 Department's findings that the opportunity to recycle is not provided to 

2 every person within the Portland wasteshed. 

3 6. Based on the Department's findings as stated in the Disapproval 

4 of Wasteshed Recycling Report dated February 9, 1987 and upon the hearing 

5 record, the Commission has determined that the opportunity to recycle is 

6 not being provided within the Portland urban services boundary. 

7 7. Ordinance No. 159457 1 adopted by the City on February 26, 1987, 

8 does not require a recycling program which provides recycling collection 

9 service and notification to every garbage collection customer within the 

10 City's urban services boundary. The program has not yet been implemented, 

11 and even if it were, it would not provide the opportunity to recycle as 

12 

13 

required by law. 

II. 

14 Based on these findings, it is hereby ordered that: 

15 l. By June 1, 1987, the City shall ensure that at least monthly 

16 recycling collection service is provided to every garbage service customer 

17 within the Portland urban services boundary. 

18 2. The City shall manage the recycling promotion and education 

19 program. The City shall design and produce, or hire a contractor to design 

20 and produce, promotional materials as required by OAR 340-60-040. The City 

21 shall also provide educational and promotional materials to local media and 

22 community organizations. The City shall either mail the promotional 

23 materials to each garbage service customer within the Portland urban 

24 services boundary, or require each permittee to deliver the promotional 

25 materials to his or her customers. 

26 111 
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1 3. By May 13, 1987, the City shall either mail or cause the 

2 contractor(s) or permittees to distribute to their customers' doors the 

3 initial notification of recycling service which will be available to that 

4 customer beginning in June. The notice shall include: 

a. reasons why people should recycle; 5 

6 

7 

8 

b. the name, address and telephone number of the person providing 

on-route collection; 

c. a list of the materials that can be recycled and instructions 

9 for preparation of those materials; 

10 

11 and 

12 

13 

d. 

e. 

4. 

a listing of depots for recyclable materials serving the area; 

a City telephone number for customer information and complaints. 

By June 1, 1987, the City shall design and produce additional 

14 educational materials, including but not limited to a notice for customers 

15 who have improperly prepared recyclable materials. 

16 If the City requires each garbage hauler permittee to provide 

17 recycling collection service, then it is also ordered that: 

18 5. The City shall require all permittees to submit to the City 

19 customer lists, including names and addresses. These lists shall be 

20 required to be updated at least quarterly. 

21 6. By May 13, 1987, the City shall establish a hotline telephone 

22 number for customer information and complaints. The telephone number shall 

23 be listed on all promotional materials distributed to each garbage service 

24 customer. 

25 7. The City shall establish requirements for generator preparation 

26 of recyclable materials. Permittees shall be required to collect and 
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1 recycle all recyclable materials that are prepared according to the City 

2 specifications. 

3 8. By June 1 , 1987, the City shall establish an enforcement program 

4 that ensures that all permittees are providing the required recycling 

5 collection service and distributing promotional materials as directed by 

6 the City. The enforcement program shall not rely entirely on customer 

7 complaints. The City shall institute a continuous system of random checks 

8 to verify permittee compliance. 

9 9. The City shall require permittees to submit monthly reports on 

10 volumes of material recycled and number of setouts by generator. 

11 10. By July 1, 1988, the City shall submit a report to the Commission 

12 on the first year of the recycling program. The report shall include an 

13 explanation of all program features, including but not limited to number of 

14 collectors, the types and number of collection vehicles, all promotional 

15 activities, number of complaints, enforcement procedures and actions, 

16 volumes recycled and number of setouts. The Commission reserves the right 

17 to revise its order if, upon review of the Portland recycling program's 

18 performance over the first year, the Commission determines that the program 

19 does not achieve recycling rates at least comparable to recycling rates 

20 elsewhere in the state and the nation. 

21 111 

22 111 

23 111 

24 111 

25 Ill 

26 I II 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

IT IS SO ORDERED: 

ENVIRONMENTAL QUALITY COMMISSION 

Date James E. Petersen, Chairman 

Date 11ary V. Bishop, Member 

Date Wallace B. Brill, Member 

Date Arno H. Dene eke, Member 

Date A. Sonia Buist, M.D., Member 
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NE,'L GOLDSCHMIDT 
OOVEHNOR 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item M, March 13, 1987, EQC Meeting 

Appeal of Air Contaminant Discharge Permit by Husky 
Industries (Royal Oak Enterprises, Inc.) 

On November 21, 1986, the Department issued an Air Contaminant Discharge 
Permit to Husky Industries for their charcoal production plant in White 
City. (Husky Industries has subsequently changed its name to Royal Oak 
Enterprises, Inc.). On December 10, 1986, William H. Carlson, Area Vice 
President of Husky Industries, submitted a letter (Attachment 1) appealing 
the allowable annual emission limits contained in the permit (Attachment 
2). On February 6, 1987, Mr. Carlson submitted additional information 
supporting the Husky appeal (Attachment 3). 

Discussion 

Husky is appealing the allowable annual particulate tonage of 147 tons/year 
which is contained in Condition 7 of the Air Contaminant Discharge Permit. 
The allowable emissions that were established in this permit have been 
reduced from Husky's previous permit limit of 213 tons/year for particu
late. The previous permit limit was established prior to the adoption by 
the Commission in 1981 of new rules establishing requirements for Plant 
Site Emission Limits (OAR 340-20-300 through 310, Attachment 4). 

Husky's concern relates to how plant site emission limits are established 
in Air Contaminant Discharge Permits. Pursuant to the Commission's rules, 
the plant site emission limits for a facility are determined based on the 
actual baseline emissions in 1977 or 1978. Increases or decreases from 
baseline are determined from other rules which may require emission 
reductions or allow for emission growth. In the Medford-Ashland Air 



EQC Agenda Item M 
March 13 , 1987 
Page 2 

Quality Maintenance Area (AQMA), emissions growth is stringently regulated 
by the New Source Review rules (OAR 340-20-220 through 276, Attachment 4). 
These rules require that any proposed emissions increase be offset by a 
corresponding decrease in emissions elsewhere in the AQMA. These offsets 
may be internal within a facility or external offsets may be provided from 
other nearby facilities. A small growth allocation of 5 tons/year is 
available for plant modifications that are not considered significant. 

The stringent rules that apply to new sources and source modifications in 
air quality nonattainment areas are necessary to prevent increases in 
emissions that would exacerbate existing standards exceedances. These 
rules were adopted by the Commission in 1981 to satisfy Clean Air Act 
requirements for Federally approvable State Implementation Plans. In some 
nonattainment areas, a growth margin has been developed to accommodate 
industrial growth. However, because of the severe particulate nonattain
ment situation in the Medford-Ashland AQMA, no growth margin has been 
available or is projected to become available. 

The Medford-Ashland AQMA continues to experience exceedances of the 
particulate standards. The current control strategies do not appear to be 
adequate to achieve the air quality standards. The Department has delayed 
work on new control strategies until EPA promulgates a fine particulate 
standard. Based on the proposed standards being considered, it appears 
that the Medford-Ashland AQMA will significantly exceed the new standard 
when it is finally promulgated. At that time, new control strategies will 
be needed to reduce particulate emissions. It seems very probable that 
some of these strategies will require consideration of further emission 
controls for industries. 

Husky has recently proposed to install a turbine generator to generate 
electricity from unused waste heat from their charcoal furnace. This 
modification would allow Husky to utilize previously unused operating 
capacity for their charcoal furnace and their hogged fuel boiler. 
Emissions would be increased proportionatly. 

The Department has done an extensive review of the draft permit for the 
Husky facility in White City. In particular, the Department has reviewed 
the application of the Plant Site Emission Limit (PSEL) rule in establish
ing the emission baseline for this facility. These calculations are 
detailed in the review report for the attached permit (Attachment 2). 

The draft permit is written such that emission credits from Husky's hogged 
fuel boiler may be "bubbled" with the charcoal furnace. The bubble allows 
Husky the flexibility of operating the charcoal furnace and the hogged fuel 
boiler in combination as long as the total Plant Site Emissions are not 
exceeded. The charcoal furnace can be operated up to the capacity that 
Husky is requesting if the hogged fuel boiler is left on standby. 



EQC Agenda Item M 
March 13, 1987 
Page 3 

In establishing this petmit, the Department also considered Husky' s most 
recent intention to install a turbine generator to generate electricity by 
operating both the hogged fuel boiler and the charcoal furnace waste heat 
boiler at full capacity. In both the Notice of Construction and the final 
Tax Credit concerning the charcoal furnace waste heat boiler, it was stated 
by Husky that the new installation would allow the hogged fuel boiler to be 
placed on standby once the waste heat boiler came on line. Husky was 
exempted from New Source Review on this basis. If the hogged fuel boiler 
and the waste heat boiler were operated at maximum capacity in order to 
generate steam for new electrical generation, Husky would have an increase 
in emissions above baseline which would constitute a major modification 
under both State and Federal requirements which would be subject to New 
Source Review. 

Husky has several options for increasing plant capacity and/or steam pro
duction. One option would be to reduce the allowable emission levels below 
the levels specified in the regulations and transfer those credits to 
increased production. This option would be available if the hogged fuel 
boiler or the charcoal furnace are consistently performing below the 
regulatory limits. A second option would be to increase the level of 
control for either the hogged fuel boiler or the charcoal furnace. A 
third option would be to obtain external offsets. This option may be 
possible if Husky intends to develop new steam customers that would be 
able to shutdown existing boilers. 

In the Commission policy statement (OAR 340-20-300) for the Plant Site 
Emission Rule, it is stated that the Commission does not intend to limit 
existing production capacity. This policy is qualified, however, by the 
statement that "Plant Site Emission Limits can be established at levels 
higher than baseline, provided a demonstrated need exists to emit at a 
higher level and PSD (Prevention of Significant Deterioration) increments 
and air quality standards would not be violated and reasonable further 
progress in implementing control strategies would not be impeded." In 
essence, this means increases in allowable emissions above baseline can be 
granted if airshed capacity is available. The Department has granted 
increases above baseline to industries in other areas of the state when 
airshed capacity was available. Airshed capacity for increased particulate 
emissions in the Medford airshed is not available and an increase in 
Husky's emissions above baseline would further contribute to the high rate 
of air quality standard violations and would interfere with reasonable 
further progress toward implementing control strategies. For comparison 
purposes, Husky's requested increase would be like adding an equivalent 
emission increase equal to about 360 new woodstoves to the airshed or 
another new Biomass One facility (Biomass One did provide offsets as 
required by the New Source Review Rule). 
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Furthermore, the Department does not agree that Husky's proposed changes 
are within the existing productive capacity of the facility. Historically, 
Husky has never operated at the levels proposed. The increased operating 
levels would not be possible without the installation of new electrical 
generating facilities. This plant modification makes possible a new 
industrial activity which did not occur at this site previously. This 
modification would clearly subject the facility to the New Source Review 
requirements unless internal emission offsets are provided such that no net 
emission increase would occur from the facility. The New Source Review 
requirements would include Lowest Achievable Emission Rate (LAER) control 
technology and emission offsets. 

Alternatives 

The Commission has two alternatives. 

1. The Commission can uphold the existing rules requ1r1ng Husky to either 
operate within their existing allowable emissions or go through the New 
Source Review requirements to obtain an emission increase. 

2. The Commission could seek to relax the rules to allow for Husky's ex
pansion by changing the criteria for establishing Plant Site Emission 
Limits or by attempting to develop a particulate growth margin for the 
Medford-Ashland AQMA. These changes would constitute a revision of the 
EPA approved State Implementation Plan. Any relaxation of criteria or 
standards would need to be made up by more stringent requirements for 
other sources in the airshed. 

Summation 

1. Husky Industries (now re-named Royal Oak Enterprises, Inc.) has 
appealed their Air Contaminant Discharge Permit which was issued by the 
Department on November 21, 1986. 

2. Husky disputes the baseline used to establish the Plant Site Emission 
Limits for their facility. Husky maintains that limits should be set 
based on the productive capacity of the facility rather than the 
historical operating rate. Husky also maintains that the installation 
of electrical generating facilities which will require additional steam 
generation, should not be considered a plant modification. 

3. The Department has conducted an extensive review of Husky's emissions 
and is convinced that the emission limits were properly established in 
accordance with the Commission's rules. 

4. The Department concludes that Husky is proposing to increase steam 
generation rates over historical rates by installing electrical 
generating equipment and that the Commission's rules do not allow for 
these emission increases when no airshed capacity is available, as is 
the case in the Medford-Ashland AQMA. 
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5. The Commission can require Husky to operate in accordance with the 
existing rules or can devise a means to relax the rules to accommodate 
Husky 1 s case. 

6. Because of the severe air quality problems in the Medford-Ashland Air 
Quality Maintenance Area, any rule relaxation in one area would require 
more stringent rules in another area to compensate for the increased 
emissions. Since it appears that more stringent control strategies 
will be required to achieve the air quality standards, it does not seem 
appropriate to relax standards for industrial sources. 

Recommendation 

Based on the Summation, it is recommended that Husky's appeal be denied and 
that Husky be required to operate within their existing allowable emissions 
or go through New Source Review to obtain an emission increase. 

Fred Hansen 

Attachments: 1. Letter from Husky Industries 

L. KOSTOW:a 
AA5965 
229-5186 

2. Air Contaminant Discharge Permit for Husky Industries 
3. Additional Information from Husky Industries 
4. New Source Review and Plant Site Emission Limit Rules 

February 10, 1987 
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HUSKY INDUSTRIES 
Inc. 

POS/ OFFICE 80.Y 2367, ll'H/7T C/1\, ORFC,ON 97501 / TUJPllONE (i03) 826·27i6 

December 8, 1987 

Mr. Fred Hansen, Director 
Dept. Of Environmental Quality 
Executive Building 
811 S.W. Sixth Ave. 
Portland, Or 97204 

RE: Permit Number 15-0058 

Dear Mr. Hansen: 

I am receipt of the draft permit for Husky Industries in 
White City, as well as Lloyd Kostow's cover letter. Mr. Kostow 
indicated in his letter that the permit conditions can be appealed 
to the Environmental Quality Commission. We wish to appeal the 
allowable annual particulate tonnage of 147 tons total to the 
EQC. This is a substantial reduction from our current tonnage 
and represents a major limit on our proposed future operation. 

We would appreciate your expediting our appeal since we 
need to get this matter cleared up as soon as possible so that 
we can proceed with proposed projects. 

Sincerely, 

/:j;;ilsi_ (!CG~ 
William H. Carlson 
Area Vice President 

WHC/vad >• 
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AIR OONTAMINAfH DISCHARGE PERMIT 

811 
Department of Env i ronmenta 1 Qua 1 i ty 

Southwe-st Si><th Avenue, Portland, or~ 97204 
Telephone: (503) 229-5696 

Issued in acrordance with the provisions of ORS 468.310 
and subject to the 1 and use compatibility statement referenced bel 011 

ISSUED TO: 

Husky Industries, Inc. 
P.O. Box 2367 
VJ hi te C·ity, OR 97503 

PLl'&H SITE: 

793 0 Ag<1te Road 
VI hi te City, OR 97503 

INFORMATION RELIED UPON: 

Application No. 8064 

Date Received: 9-21-83 

IS!~B~DEP~TMENT OF ENl!IIRONMENTl\l QUALITY 

~~~;.;,,..,;\-\~ 
Fred Hanseli, Di rector Dated 

Source(s) Permitted to Discharge Air Contaminants: 

~ame of Alr ~.Q[jj;,gminant Sourc;;.e 

Charco<1l Manufacturing 

Fuel Burning Equipment - inside NJ.MA, 
wooclf 1 red, }0-Z'.5-0· mill 1 on Btu/ hr 

7 3.C 
.E.ru:m:!tted Act i vitiw; 

.s.1.Mdard Industry Cqde as L i.ill.Q 

2861 

4961 

The permittee is herewith allowed to d·fscharge exhaust gases containing 
air contaminants only in accordance with the permit application and the 
limitations contained in th·is permit. Unt"il such time as this permit 
expires or i.s modified or revoked, the permittee is herewith al1011ed to 
clischarge e)<haust gases from those processes and activities directly 
re.lated or associated thereto in accordance w·ith the requ·irements, 
limitations, and conditions of this permit from the air contaminant 
source(s} listed above. 

The specific listing of requirements, limitations and conditions contained 
herein does not relleve the permittee from c,omply "Ing with all other rules 
and standards of the Department, nor does it allow significant levels of 
emissions of a'lr contaminants not limited in this perm'lt or contained in 
the permit application. 
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.E'..fil:i9JJ!liillk5l...Jl1i\lJiJ.g rd s tJ n ilm.:ilill....Ltmit.~ 

1. The permittee shall at all times ma1 nta:I n and operate all air 
contaminant generating processes and all oontaminant control equipment 
at full efficiency and effectiveness, such that the Em'i ssions of a·i r 
contaminants are kept at tJie low est practicable levels. 

2. Particulate emissions from any single air contaminant source (except 
for the Herreshoff furnace, waste heat bo'il er, bark dryer, and the 
bo'il er) sha'Jl not exceed any of the foll C\11 ng: 

a, 0.1 grains per standard cubic foot. 

b, An opacity equal to or greater than twenty percent (20%) for 
a period aggregating mare th an th 1°ee (3) mi nut es in any one 
(J.) hour. 

3. The permittee shall operate and control the steam generating boil er 
in acoordance with the following 11 st of boil er operating parameters 
and emission limitations: 

k:iilJsj.!lJ.llU.lll.i..?-?JlllLLiru.i.li 
Boil er Fuel Opacity Par ti c1;·1 ates Maxi mum 

I dent l f icati.QD __ ~Uli.fill._._._ ( 1 l ( 2) __QgJJ.il.G.i:t.}!...ill_ 

Wyatt 8, l<i pper Hogged Fuel 20 o.oso 50 ,ooo tJ/ hr 

4. The perm·ittee sha·11 not operate the hogged-fuel boiler with <;>ther 
fuels or at greater steam generati n~ rates than those establ 1 shed 
during the Department approved particulate emissions source test. 

5. The permittee shall oontrol and operate the charroal pl ant so as to 
limit the particulate emissions from the charooal furnace, bark dryer, 
and any other equipment using furnace off gases to no more than 10.0 
pounds per ton of char produced as an annual average. Erni ssi ans from 
char storage, briquet making, the hogged fuel boil er, and fugitive 
sources are excluded from this lfm·It. 

6. Visible emissions from the Herreshoff furnace, waste heat boiler and 
bark dryer shall not exceed an opaC'ity equal to or greater th an tl'lenty 
percent ( 20%) for a period aggregating mare th an three (3) mi nut es 1 n 
any one ( ll hour. 

7. Em·i ssions from the sources listed shall not exceed the following: 

Par ti cul ate CO NOx V OC 
.Silll..Lc.!> llilb.r .1.Qillil¥.r .:t9.D1il¥.r .:l;Qru;l¥.r .t.Q.Ml¥.r 

Herreshoff Furnace 79.S 145 571 375 162 
waste heat boil er, 
bark dryer, and 
hogged fuel boil er 

Baghouses 0.5 2 

Tota 1 s 80 .o 147 571 375 162 
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8. The permittee shall demonstrate that the hogged fuel boil er 1 s capable of 
steain-lng at its maximum operating capacity ·in cont·Jnuous compliance V1ith 
Condition 3 by perform·Jng at least one source tost each calendar year for 
particulate emissions from the boil er stack. 

Al I test data and results shall be submitted to the Department for review no 
1 ater than 60 days after the test date. Compliance shall have been 
demonstrated upon written approval, by the Department, of the test dat1 and 
results. All tests shall be conducted in accordance with the testing 
procedures on file at the Department or in conformance 11 ith appl i cable 
standard methods approved 1 n advance by the Department. 

9. The permittee shall demonstrate that the waste heat boil er and bark dryer are 
capable of operating at its maximum operating capacity in continuous 
compliance with Condition 5 by pe1·forming at least one source test each 
calendar year for particulate emissions. 

All test data and results shall be submitted to the Department for review no 
1 ater than 60 days after the test date, Compliance shall have been 
demonstrated upon written approval, by the Department, of the test data and 
results. All tests shall be conducted in accordance with the testing 
procedures on file at the Department or in conformance with applicable 
standard methods approved in advance by the Department. 

Spe~.iJJ.1 CPOditjQD~ 

10. The hogged fuel boil er shall be operated in a standby mode only to provide 
steam when the \'laste heat boil er is not operating or is operating at reduced 
1 evel s. If the hogged fuel boil er f s not operated in a particular year, the 
permittee may be excused from the testing required by Condition 8. 

11. After May 31, 1984 the permittee shall implement Department approved 
operation/maintenance and fugitive emission contro·1 pl ans. 

Monjtorjng and Reo.Qd;j;J.g 

12. The permittee shall report to the Department of Env"lronmental QL1al ity by 
January 15 of each. year this permit is in effect at least the fo11cwing 
information for the preceding calendar year: 

a. Type and amount (tons/year) of wood waste burned in the hogged-fuel 
bo'll er. 

b. Total charcoal pl ant operating ti me (hours/year) 

c. Total Herreshoff Furnace operating time (hours/year) 

d. Total hogged-fuel boil er operating t·ime (hm1rs/year) 

e. Total char production (tons/year) 

f. Annual steam production for the boil er (pounds/year) 

g. Ma)(imum hourly steam production for the boil er (pounds/hour) 

h. Total charooal briquet production (tons/year) 

i. Total annual and maximum hourly particulate f.rnissions from the waste 
heat boil er, bark dryer, and hogged fue·1 boil er (tons/year, pounds/hour) 
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13. The Annua·1 Compliance Determ·ination Fee for this permit is due October l 
of each year this permit is in effect. An invoice indicating the 
amount, as determ·ined by Department regulations, will be mailed pr·ior 
to the above date. 

14. Boise Cascade Corporation has obtained an option for the basel"lne 
emission credits perta 1 ni ng to the hogged f ue 1 boil er subject to this 
permit. When and if Bo·ise Cascade Corporation exercires said option, 
the anission cred·it transfer wil 1 be made according to appl i cable 
Department regulations in effect at that ti me. 

Pl5005.8 
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Gl. The permittee shall allow Departinent of Environmental Quality representatives 
access to the plant site and pertinent recor:ds at all reasonable times i:or the 
purposes of making inspections, surveys, collecting samples, obtaining data, 
reviewing and copying air contaminant emission discharge records and otherwise 
conducting all necessary functions related to this permit. 

G2. The permittee is prohibited from conducting open bw:ning except as may be 
allowed by OAR Chapter 340, Sections 23-025 through 23-115. 

GJ. The permittee shall notify the Depart:nent in writing using a DeparL~ental 
11Notice of Construction" form, or l?ermit .l\pplication Forrn, and obtain written 
approval before: 

a. Constructing or installing any new source of air conta.minant emissions, 
including air pollution control equipment, or 

b. Modifying or altering an existing source that may significantly affect 
the emission of air contaminants, or 

c. Making any physical change which increases emissions, or 

d. Changing the method of operation, the process, or the fuel use, or 
increasing the normal hours of operation to levels a!:::ove those contained 
in the permit application and reflected in this permit and which result 
in increased emissions. 

G4, The permittee shall notify the Depart.~ent at least 24 hours in advance of any 
planned shutdown of air pollution control. equipment for scheduled maintenance 
that may cause a violation of applicable standards. 

GS. The permittee shall notify the Department by telephone or in person within one 
(1) hour of any malfunctiori of air pollution control equipment or other upset 
condition that may cause a violation of the applicable standards or within one 
(1) hour of the time the permi ttee knew or reasonably should have known of its 
occurrence. Such notice shall include the nature and quantity of the increased 
emissions that have occurred and the expected duration of the breakdown. The 
Departmental telephone numbe~s are: 

Portland 
Salem 
Bend 

229-5263 
378-8240 
388-6146 

Medford 
Pendleton 

776-6010 
276-4063 

G6. The permittee shall at all times conduct dust suppression measures to meet 
the requirements set forth in 11Fugitive E:missionsn and "Nuisance Conditions" 
in OAR Chapter 340, Sections 21-050 through 21-060. 

G7. Application for a modification of this permit must be submitted not less 
than 60 days prior to the source modification. A Filing Pee and an 
Application Processing Pee must be submitted with an application for the 
permit modification. 

G8. Application for renewal of this permit must be submitted not less than 60 days 
prior to the permit expiration date. A Filing Fee and an Annual Compliance 
Determination Fee must be submitted with the application for the ~ermit 
renewal. 

G9. The issuance of this permit does not convey any property rights in either real 
or personal property, or any exclusive privileges, nor does it authorize any 
injury to private property or any invas:i.on of personal rights, nor any 
infringement of federal, state, or local laws or regulations. 

GlO. This permit is subject to revocation for cause as provided by law. 

AQ.GC (4/83) 
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Permit Numbe1·: 15-0058 
App"I i ca ti on No.: 8064 

Department of Environmental Quality 
Air O.ual ity Control Div is·lon 

AIR OONTl\MIWl\NT DISCHARGE PERMIT APPLICATION REVIEW REPORT 

Husl<y Industries, Inc. 
P.O. Box '1367 

White City, OR 97503 

1. Air contaminant source activities, 

Charcoal Manufacturing 

Fuel Burning Equipment, 
Inside NJ.MA, Woodf ired, 
10 or more but less th an 
250 million B"!U/hour 

SIC No. 

2861 

4961 

2. The baseline year 1978 operating schedule was: 

a. Char furnace: 24 hours/day x 7 days/week x 50 weeks/year. 

b. Boil er(s): 24 hours/day x 7 days/weel< x 51 weeks/year. 

3. Reported plant production for baseline year 1978 was: 

a. Amount of steam generated in boil er L .......... 428 mil 11 on 1 bs/yr 

b. Max. ( l hr. avg.) steam generated in boil er 1. .. 50 ,ooo lbs/ hr 

c. Amount of hogged fuel burned in .boil er l.., ..... 931700 wet tons/year 

d, Amount of char produced from furnace ........... 17 ,106 tons/year 

e. Amount of char co a 1 bri quets produced ............ 31,056 tons/year 

4. The current normal operating schedule is different from the baseline 
year and is: 

a. Char furnace: 24 hours/day x 7 days/wee!< x 50 weeks/year. 

5. The current normal pl ant production is <Jifferent from the baseline year and 
i s: 

a. Amount of steam generated in boiler land 2 ••••• 164 million lbs/yr 

b. Amount of hogged fuel burned in boil er 1. ....... 36,000 wet tons/year 

c. Amount of char produced from fLtrnace ••••••• , •••• 20,376 tons/year 

d. Amount of charcoal briquets produced., •• , ••••••• 32,590 tons/year 
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e. Normal charcoal briquet production increased as a result of 
expansion of the briquet dryer and changes to briquet 
form ul ati on. 

6. The proposed permit is a renewal for an existing Air Contaminant 
Discharge Permit which expired on NoVEmber 1, 1983, 

7 • Addi ti ona l background inf orma ti on: 

a. The perm'lttee has submitted two compliance source tests which 
·indicate that the Herreshoff furnace cor,1plies with applicable 
rule, 340-30-040. This rule alla.vs 10 lbs of part'iculate matter 
to be Emitted per ton of char produced in the Herreshoff furnace. 
Thus, compliance determination and PSEL's are based on char 
production. 

b, The char furnace usually emits from the waste heat boil er stack 
which generates steam from the hot gases produced i 11 the after 
combustion chamber. When the waste heat boiler is not in use, 
the Herreshoff furnace gases vent directly from the after 
combustion chamber. A portion, approximately 3000 SCFM, of the 
hot gases from the after combustion chamber are routinely 
diverted to the bark dryer • 

.Eva 1 ua:J;Jm.J 

8. Existing visible and particulate emission sources at the plant site 
consist of the following: 

a. 1 Hogged fuel boil er Con standby) 

b. 3 Baghouse fil ter(s) 

c, l Herreshoff furnace and vi aste heat boil er 

d. 1 Bark dryer 

All of the above sources are in compllance with limitations contained 
in the proposed permit. 

9. Boil er identification: 

ID Date 
No, Manufacturer Iy,pe Io.:.;tall ed Ra:tillLQ..ii!JMJ t y 

l Wyatt & l<·l pper Hogged fuel 3-69 so,ooo @ 300 PSIG 

2 >•I aste heat boil er Cleaned 5-79 98,000 @ 600 PSIG 
furnace 
off gas 
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l 0. Source Test In format·! on: 

arce 

After com bu st ion chC!ll ber 
- waste heat boi 1 er stack 

Hogged fuel boil er 

Bark dryer 

11-16-83 

12-11-84 

11-16-83 

12-11-84 

11. Visible Emission Observations: 

Permit Number: 15-005B 
ApplicationNo.: 0064 

0.093 gr/dscf 
32 ,6 1 bs/ hr 

O .124 gr/ dscf 
45.3 lbs/hr 

0.046 gr/dscf @ 1L% co2 8.7 lbs/hr 

2 .4 lbs/ hr 

3 .3 lbs/hr 

.S...Q!J rce f1.illl-1Tu..iilllJl.iliJ~-----R~e=· s~u,_,J~t,=s __ _ 

After combustion chernber 8-17-83 
waste heat boil er 12-11 ··84 

Compliance 

Hogged fuel boil er 8-16-83 Corn pl i ance 
J.2-ll-84 

Bark dryer 10-25-83 Corn pl i ance 
12-11-84 

Char separat1 on 2-24-83 Compliance 
cycl one/baghouse, 25 HP 12-11-84 

Char separation 2-24-83 
cycl one/baghouse, 10 HP 12-11-84 Corn pl i ance 

Charcoa 1 production 2-24-83 
and pack<1gi ng baghouse 12-11-84 

Compliance 

12. In 1979 and 1980, the Depa1tment approved the installation of a waste 
heat boil er on the Herreshoff furnace whkh was designed to control 
air pol"lution emissions and recover useful energy. (See NC 1579, 
March 24, 1900), The eKist1ng hogged fuel fired boll er was placed on 
standby at that time and ls now used only when the Herreshoff furnace 
1 s not operating or is operating at reduced rates. The base·11 ne 
emissions of the existing hogged fuel boiler have been incorporated 
1 nto the Pl ant Site Emission Limit for the Herreshoff waste heat 
boil er to al 1 CM for prCJducti on ·1 ncreases. 

13. Pollutants TSP, CO, VOC and NO)< will be included in the permit 
as pl ant site em·ission limits. 
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14. Plant site errl"issions of current operations are as follows: 

;iQJ,1_[£5) 

Herreshoff 
waste heat 
and hogged 

Baghouses 

Totals 

L'l.E 
furnace 79.5 
boil er, 
fuel boil er 

_Q.,,S. 

80.0 

.c£I _ N0-21 ':JS![; 
179 199 81 

179 199 81 

~fil.Qru;_::...Tu.12§~ 

,,'iourc;~ ISE .illL ~.SS ':1S!f,; 

Herreshoff furnace, 140 571 375 162 
waste heat bo'il er, and 
hogged fuel boi1 er 

Baghouses --2 - -·- -
Totals 142 571 375 162 

Fugitives are negligible. 

(l)Operati ng parameters and emission determination detai1 s are shown on 
the attached Pl ant Site Emission Detai 1 Sheets. 

15. The proposed permit plant site em·ission limits are equal to the 1978 
basel 1 ne emission rates adjusted pursuant to Department rules. The 
allowable increases above baseline emissions are: 

Suspended Particulate 5 tons/year 

P15005.8R 



PLANT SITE EMISSIONS DETAIL SHEET 

Pollutant/Source Suspended Particulate 

Emission Point 

Baseline 

Herreshoff Furnace 
(including bark dryer) 

Hogged Fuel Boiler 

Three Baghouses 
(Two of three operate 
at any one moment) 

Allowable increase 
above baseline for 
the Herreshoff 
Furnace 

Ooerating Parameters 

7.0 tons/hour char 
20,376 tons/year char 

50,000 igs stm/hr 
428 x 10 lbs stm/yr 

Emission Factor 
Rate Reference 

10 lbs/ton char OAR 340-30-040 

0.050 gr/scf OAR 340-30-015 

1 ton/yr/baghouse 

Permit Number: 
Appl. No. : 
Page: A-1 

15-0058 
8064 

Emissions 
lbs/hr tons/yr 

70.0 
102 

9.5 
38 

0.5 2 

TOTALS 80.Q 142 

5 

Plant Site Emission Limit 80 .o 147 

AEDS ( 5/83) P15005.8T 



PLANT SITE EMISSIONS DETAIL SHEET 

Pollutant/Source Carbon Monoxide 

Permit Number: 
Appl. No. : 
Page: A-2 

15-00 58 
8064 

Emission Factor Emissions_ 
Emission Point 

Baseline 

Herreshoff Furnace 
including Bark Dryer 

Hogged Fuel Boiler 

Baghouses 

Operating Parameters 

7 tons/hr, 
20,376 tons/year char 

50,000 l~s stm/hr 
428 x 10 lbs stm/yr 

NOTES: (1) 93,700 wet tons/yr. 

AEDS (5/83) P15005.8T 

Rate 

10 lbs/ton 
( 97% control) 

10 lbs/ton ( 1) 

Reference lbs/hr tons/yr 

AP-42 pg 5.4-1 70 102 

AP-42 pg 1.6-3 109 469 

No combustion gases 

TOTALS 179 571 



PLANT SITE EMISSIONS DETAIL SHEET 

Pollutant/Source Nitrogen Oxides 

Permit Number: 
Appl. No. : 
Date: 4-1-85 
Page; A-3 

15-00 58 
8064 

Emission Factor Emiss_ions 
Emission Point 

Baseline 

Herreshoff Furnace 
including Bark Dryer 

Hogged Fuel Boiler 

Baghou.ses 

Onerating Parameters 

7 tons/hr 
20,367 tons/yr char 

50,000 l~s stm/hr 
428 x 10 lbs stm/yr 

!!OTES: ( 1) 93, 700 tons annually 

AEDS (5/83) P15005.8T 

Rate 

24 lbs/ton 

2.8 lbs/ton (1) 

Reference lbs/hr tons/yr 

AP-42 pg 5.4-1 168 244 

AP-42 pg. 1 .6-3 31 13 1 

No combustion gases 

TOTALS 199 375 



PLJh'i!T SITE EMISSIONS DETAIL SHEET 

Pollutant/ Source ____ v~o"'c~-----------

Ferrait Number: 
Appl. No. : 
Date: 
Page: 

4-1-85 
A-4 

15-00 58 
8064 

Emission Factor Emissions 
Emission Point 

Baseline 

Herreshoff Furnace 
including Bark Dryer 

Hogged Fuel Boiler 

Baghouses 

Operating Parameters 

7 tons/hr, 
20,367 tons/yr char 

50,000 lps stm/hr 
428 x 10° lbs stm/yr 

NOTES: (1) 93,700 tons annually 

AEDS (5/83) P15005.8T 

Rate 

9.4 lbs/ton 
( 97% control) 

1.4 lbs/ton ( 1) 

Reference lbs/hr tons/vr 

AP-42 pg 5 .4-1 66 96 

AP-42 pg 1.6-3 15 66 

No combustion gases 

TOTALS 81 162 



Manu1ac1urers of Charcoal Briquets and Activated Carbon 

February 2, 1987 

Members of the Environmental Quality Commission 
James Petersen, Chairman 
Mary Bishop 
Wallace Brill 
A. Sonia Buist 
Arno Denecke, Vice-Chairman 

Dear Ladies and Gentlemen: 

Attachment '.l 

Agenda Item _ 

March 13, l'J87, 

EQC Meeting 

Royal Oak Enterprises (formerly Husky Industries) and its 
predecessor companies have operated a charcoal production 
furnace in White City for the last 18 years. Originally built 
by Olson Lawyer Lumber Company as an alternative to the wigman 
burner for disposing of waste bark and sawdust, the facility 
has since consumed over 3,000,000 tons of wood waste. Combined 
with the charcoal briquet plant it supports, this facility 
provides stable employment for about 60 employees. In addition, 
the facility provides process steam to an adjacent Boise Cascade 
sawmill and veneer plant. 

The facility has always operated under an air contaminant 
discharge permit and has undergone substantial change over the 
years, the first major one being the installation of a hogged 
fuel dryer in the mid 1970's that allowed increased plant 
capacity. Shortly thereafter, a scrubber was installed on the
hogged fuel boiler to limit particulate emissions. In 1979-80, 
a major capital effort was undertaken to add pollution control 
equipment to the furnace itself, to comply with the Department's 
1978 Rules for the Medford-Ashland AQMA. In 1981-82 a waste 
heat boiler was added to capture heat from the now clean furnace 
gases to increase total steam generating capability. 

Two things stand out as constants in the changes that have 
taken place in this facility. One is that this facility has 
continued to be the primary point of disposal for excess mill 
wastes in Jackson and Josephine counties. This facility allowed 
the timely shutdown of wigman burners in our area, the last four 
of which occurred since 1980 and in each case immediately began 

P.O. Box 2367 
7930 Agate Rd. 
White City, OR. 97503 
(503) 826-2756 
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sending its wastes to Royal Oak. The second constant is that 
the Department has recognized the role of this facility as an 
environmentally acceptable disposal option by extending pollution 
control and solid waste tax credits for each major addition, 
including the original furnace construction. 

A dispute between the Department and Royal Oak that threatens 
the future of this facility is what has prompted Royal Oak to 
request an appearance before the Commission and to prepare this 
letter. This dispute is over a new air contaminant discharge 
permit for the facility. We are currently operating under a 
permit that was issued in 1978, and which expired on November 1, 
1983. The 1978 permit allowed 10 lbs. of particulate emission 
per ton of charcoal produced for the furnace and a boiler grain 
loading of 0.05 gr/acf for the hogged fuel boiler. Annual tonnage 
for the two sources was 175 tons of emission for the furnace and 
38 tons for the boiler, a total of 213 tons annually. 

In June 1983 Royal Oak applied for a new permit as a routine 
matter. After many discussions and letters we have only recently 
received a draft permit. That draft permit contains the same 
emission limits, but lowers furnace annual tonnage to only 107 
tons, with 38 tons for the hogged fuel boiler and 2 tons for 
baghouses. 

Annually, Royal Oak has tested these two sources and they have 
consistently been found to be in compliance with emission limits. 
In addition, our annual production of charcoal has been substantially 
less than the 35,000 ton per year limit imposed by the 175 ton 
allowable emission at 10 lbs/ton. Thus, the dispute is not about 
the degree of pollution control for either source, or about the 
38 annual tons for the hogged fuel boiler. Both of these are 
acceptable to both parties. In dispute is the annual tonnage 
allowed to be emitted from the furnace, its plant site emission limit. 

As stated previously, the expired permit allowed Royal Oak to 
produce 35,000 tons per year of charcoal. Historically, the 
furnace has produced only 16,000-21,000 tons annually, due to a 
combination of market factors and mechanical breakdowns and 
bottlenecks. For instance, during the period 1980-83 the furnace 
was plagued by a limit on gas moving capability (and thus 
production) that was introduced with the installation of pollu
tion control equipment. Also during the 1980's the cost of 
building, operating and maintaining pollution control equipment 
(10% of total costs) and raw material shortages have contributed 
to a loss of some markets due to price, that have forced lengthy 
fall shutdowns of the furnace. The full production capability 
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of the furnace has not been used in recent years, even though 
annual compliance tests show it has the capability to produce 
well in excess of the 35,000 annual tons. 

As a consequence of the low annual tonnage output in recent 
years the Department now proposes to remove a substantial 
portion of the allowable furnace tonnage in the draft permit. 
The 107 annual tons allowed for the furnace in the draft permit 
would limit charcoal production to 21,400 tons per year. The 
Department quotes as its authority to drastically reduce the 
plant sites emission limit (PSEL) the criteria for establishing 
PSEL's in OAR 340-20-310 that reads in part, "for existing 
sources, PSEL's shall be based on the baseline emission rate 
for a particular pollutant at a source ... ". In OAR 340-20-305 
the baseline emission rate is defined as "the average actual 
emission rate during the baseline period" and the baseline 
period "means either calendar years 1977 or 1978''. Thus, the 
Department wishes to reduce Royal Oak's allowable furnace 
tonnage from 175 to 107 because the furnace did not produce 
sufficient tonnage in the baseline period or since. 

The cited provision certainly has validity if we are perhaps 
talking about adding an additional shift or a sixth or seventh 
day per week. Our furnace, on the other hand, has always 
operated on a 24 hour/day 7 day/week basis. It simply was 
operated at lower throughout when charcoal sales were curtailed, 
and in many cases was down with mechanical problems. It is the 
nature of the process and equipment that it must be operated 
continually. 

It is also the nature of our pollution control equipment that it 
operates most efficiently, not at low loads, but at high loads. 
This is because it depends largely on high temperature combustion 
of waste gases to destroy the particulate matter. This is a 
phenomenon that can be verified by local DEQ officials who 
check our facility continually. Also, on again-off again 
operation of the furnace maximizes particulate emissions since 
the majority of emissions occur during startup and shutdown. 
The most efficient form of operation from an environmental 
standpoint is a continual high output operation of the furnace, 
the very type of operation that will not be permitted by the 
annual limit imposed by the new draft permit. 
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All of the above discussion would be moot, and Royal Oak could 
accept the draft permit, if it were possible for our facility 
to continue to survive as it has the last several years. This 
is not the case. In late 1984 the Department permitted a large 
controversial cogeneration facility, Biomass One L.P. fueled 
by wood waste and also located in White City. This facility 
has the capability to consume massive quantities of wood waste, 
a situation which has turned wood waste from a disposal prob
lem into a very valuable commodity in Southern Oregon. If 
Royal Oak were to continue to operate as they have it would not 
be long before far higher raw material costs forced us out of 
business. 

Instead of letting this happen, Royal Oak has chosen another 
path that will lead tnstead to a higher market share, a protected 
raw material supply, actually lower overall costs, and increased 
employment opportunities. Royal Oak intends to install a turbine
generator which uses unused waste heat from its furnace to gen
erate electricity for sale as well as additional steam it can 
trade for wood waste to nearby mills. This will make both Royal 
Oak and the mills served with steam more competitive, and increase 
their ability to survive. 

This will be accomplished by operating exactly the same equip-
ment that we have operating today (plus the turbine-generator) 
on exactly the same schedule (24 hr/day, 7 day/wk) that we do 
today. It will simply be operated more consistently and utilizing 
more of its existing capability. As explained earlier, the prospect 
of lower overall emissions is likely. In any event, our average 
output will still be well below that tested on several occasions 
for compliance, at which times compliance was demonstrated. 

This mode of operation will produce about 3.5 tons/hr of char
coal (1/2 permitted capacity) and about 29,000 tons annually. 
While this is considerably less than the current 35,000 ton 
limit, it is substantially more than the 21,400 tons allowed 
by DEQ under the draft permit. Royal Oak is certainly willing 
to allow the new permit to reduce the furnace PSEL to 145 tons/ 
yr (29,000 annual tons), with additional tonnage for boiler and 
baghouses. However, to accept a tonnage any less than this is 
to doom our facility to extinction by taking away the only 
viable option available to us. 



Members of the Environmental 
Quality Commission 
February 2, 1987 
Page 5 

The resolution to this dispute properly lies with the Environmental 
Quality Commission. The Department feels they are constrained by 
the baseline year criteria when establishing PSEL's, even though 
Royal Oak would agree to a limit somewhat less than in the expired 
permit. Also, we would expect the Department to agree that 
Royal Oak has been diligent (and has spent a lot of money) in 
bringing its facility into compliance, and in maintaining that 
compliance, and has been an active industry participant on other 
air quality issues. 

It is the Environmental Quality Commission, however, that 
established the following policy at the beginning of OAR 340-
20-300, the section under which DEQ establishes PSEL's: 

"Policy 

340-20-300 The Commission recognizes the need to establish 
a more definitive method for regulating increases and decreases 
in air emissions of air quality permit holders as contained in 
OAR 340-20-301 through 340-20-320. However, by the adoption of 
these rules, the Commission does not intend to: limit the use 
of existing production capacity of any air quality permittee; 
cause any undue hardship or expense to any permittee due to 
the utilization of existing unused productive capacity; or create 
inequity within any class of permittees subject to specific 
industrial standards which are based on emissions related to 
production. PSELs can be established at levels higher than 
baseline provided a demonstrated need exists to emit at a higher 
level and PSD increments and air quality standards would not be 
violated and reasonable further progress in implementing control 
strategies would not be impeded." 

Clearly, from the above, it is plain that the Commission was 
able to anticipate situations such as this where establishing 
a PSEL would not fall neatly into one compartment or another. 
We are asking quite simply, that our existing production 
capacity not be unduly limited by permit, and that we do not 
suffer undue hardship as a result of the inability to use this 
existing production capacity. We respectfully ask you to 
establish a PSEL for our facility at 145 tons for the furnace, 
38 tons for the hogged fuel boiler, and 2 ton for baghouses. 



Members of the Environmental 
Quality Commission 
February 2, 1987 
Page 6 

To do otherwise would be to destroy both the economic viability 
and the economic value of our facility. Royal Oak needs resolu
tion of this dispute at this time as we must begin work immediately 
on the turbine-generator facility. 

We respectfully apologize for the length of the letter, but it 
is a complex subject with a long history between Royal Oak and 
the Department. We will be pleased to appear at your March 13, 
1987 meeting and answer any questions you or the Department may 
have, or to provide additional clarification. 

Sincerely, 

2;i?_lj~ 
William H. Carlson 
Vice President - Production 

WHC/mg 

cc Fred Hansen, DEQ 
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New Source Review 

Applicability 
346-20-220 ( l) No owner or operator shall begin con

struction of a major source or a major modification of an a.ir 
contaminant source with.out having received an A.ir Con
taminant Discharge Permit ftom the De?artment of 
Environmental Quality and having satisfied OAR 
340-20-230 through 340-20-280 of these rules. 

(2) Owners or operators of proposed non-major sources 
or non-major modificarion·s are not subject to these :'.'fe\v 
Source Review ruies. Such owners or operators J.re subject to 
other Department ruies including Highest and Best Pmctica
ble Treatment and Control Required (OAR 340-20--001). 
Notice oiConstruc:ion and Approval of Plans (OAR 340-20-
020 to 340-20--032), . .\ir Contaminant Discharge Permits 
(OAR 340-20-140 to 3.1()-20-135),_Emission Standards for 
Hazardous . .\ir Contaminants (OAR 340-25-450 to 
340-25-480), and Standards oiPeriormance for New Station
Jr/ Sources IOAR 340-25-505 to 340-25-545). 

Star. Aud1 .. ; ORS Ch. J68 
Hist..: DEQ :s .. t98t. I'. &er: 9-3-&J 

Definitions 
340-Z0 .. 22S ( 1) "'Actual emissions"' means the mass rate 

of emissions of a pollutant fi"om an emissions source: 
(a.l In general. actual emissions as of the baseline period 

shaU equal the :iverage r.1.te .:it which the source acrua!ly 
emitted the pollutant during the baseline period and which is 
represenutive of normal source operation .. A.ctuai emissions 
shall be caiculated l.lsing the source's actual operating hours. 
production rates and types of materials processed. stored. or 
combusred during the selected time period. 

lb! The Department may presume that existing source
spec1r1c permitted mass e:nissions for the source are equiv
alent to the actual >!missions of the source if they are wirhin 
1 oq+, of ~he c:ilcuiared actual emissions. 

l3 . Div. :o I March. l 9851 



OREGON ADMlNISTI!ATIVE RULES 

CHAPTER 340. DIVISION 20 - DEPARThlENT OF ENYJRONMENTAL QUAL11Y 

(c} For any newly permitted emission source. which had 
not yet begun.ndrmai operation in the basciine period. actual 
emissions shall equal the potential ta emit of the source. 

(2) -sase:line Concentration'· means that ambient con
centration levet for a particular pollutant which e:tisted. in an 
area during the calendar year l 978. 1f no ambient air quality 
data is available in an area. the baseline concentration mav 
be estimated using modeling based on actual emissions ror 
1978. The following emission increases or decreases will be 
inciud.ed in the baseiine concentration: 

(a} ,.?..ctuai emission increases or decre:ises occurring 
~fore January 1. 1978; and 

(b) .~ctuai emission incre=ises from any major source or 
major modific.:nion an which construction commenced 
befOre January 6. I 9i5. 

(3) -saseline Period"' means either calendlr years 1977 
or l 978. The Department shall allow the use of a prior time 
period upon a determination that it is more representative of 
nonnal source operation. 

(4) "Best Available Control Technology (BACT)" means 
an emission !imitation (inciuding a visible emission stan· 
dard) based on the ma.~imum degree of reduction of each air 
contaminant_subject to regulation under ihe Clean Air .~ct 
·,1{hich would be emitted from any proposed major source or 
m3.jor modific:ition which, on a case-by--:ase basis. taking 
into account energy, environmental, and economic impa-ctS 
and other costs. is achievable for such source or modification 
through application of produCrion processes or available 
methods. systems.. and. techniques.· including fuel de:ining or 
treaunent or innovative tbei combustion techniques for 
control of such air contaminant. [n no event. sh:iil the 
application of BACT result in emissions of any air contami· 
nant which would e:tceed the emissions allowed by any 
app!ic:ible new source performance standard or any stanclard 
for hazardous air poliutants. If an emission limitation is not 
tensibl~. a design. equipmi!nL 'Nork practice. or operational 
standard.. or combination thereot: may be required. Such 
standlrd shall. to the degree possible. set forth the emission 
reduction achievable and shall provide for compliance by 
prescribing appropriate permit conditions. 

(5) "'Class I area" means any Federal. State· or Indian 
reservation !and which ls classified or reclassified as ClJ.SS [ 
:ire:>. Class I areas are identified in OAR 340-3l·120. 

(6) ""Commence., rrieans that the owner or oµerator has 
obtained all necessary preconsuuction approvals required by 
the Oe:in .Air . .\ct and either has: 

(a) Begun. or caused to be~n. a continuous program of 
a.ctuai on-site construction of the source to be compieted in a 
re:isonabte rime: or 

( b) Entered into binding agreements or contractual obii· 
gations, \vhich cannot be c:inceied or modified without 
substantial loss to the owner or operator. to undenake a 
program of construction of the source to be completed in a 
reasonable time. 

(7)·-construc::ion" means any physical change (includ
ing rJbiication. ereCtion. instailation. demolition. or mod.iii· 
cation of an <!missions unit) or change in the method of 
operation oi a source which •Nouid result in a change in actual 
emissions. 

iS) ··E.:nission Reduc:.ion Credit Banking., me::tns to 
presently reserve. subject to requirements of these provi
sions. emission reduc:ians for use by the reserver or assignee 

far future compliance with air pollution reduction require
ments. 

(9) .. Emissions Unit" means any part of a stationary 
source(incJuding specific process equipment} which emits or 
would have the potential tQ emit any pollutant subject to 
regulation under the Clean A.it Act. · 

{ l 0) -Federal Land Manager" means with respect to any 
lands in the United Scates. the Secretary of the tederal 
department with authority aver such lands. 

{l l) "'Fugitive emissions'" means emissions of any lir 
contaminant 'Nhich escape to the·atmosphere from any point 
or area that is n.at identifiable as a suck. vent, duct. or 
equivalent opening. 

( 12) -Growth [ncrement'"' means an allocation of some 
part of an airshed's C<J.pacity to accommodate future new 
major sources and major modifications of sources. 

{ 13) '-Lowest .~chievable Emission Rate (LA.ER)" means' 
that rate of emissions which reflects: the most stringent 
emission limitation wh:ich is contained. in the implementa
tion plan of any state for such class or category of source. 
unless the owner or operator of the proposed source demon
strates that such limitations are not achievable: or the most 
stingent emission !imitation which is achieved in practice by 
such ciass or category of source, whichever is more stringent. 
In no event, shall the application of this term permit a 
propcsed ne•,v or modified source to emit any air contami~ 
nant in excess of the amount allowable under applicable new 
source performance standards or standards for hazardous air 
pollutants. . 

(14) "Major Modification" means any physical change 
or change of operation of a source that· would result in a net 
significant emission rate incr::llSe (as defined. in definition 
(2:)) far any pollutant subject to regulation under the Clean 
Air -~L Trris criteria also applies to any pollutants not 
previously emitted by the source. Calculations of net emis-
sion incre3ses must take into account ail accumulated 
incre:ises and decreases in actual emissions occurring at the 
sOurce since January t, l978, or since the time of the last 
construction approval issued for the source pursuant to the 
New Source Review Regulations for that pollutant. which~ 
ever time is more recent. [f accumulation of emission 
increases resultS in a net significant emission rate increase. 
the modification causing such increases become subject to 
the New Source Review requirements including the retrofit 
of required controls. 

( 15) .. ~ajar Source" me:ins a stationary source which 
emits. or has the potentiai lo emit. any pollutant regulated 
under tlle Clean A.ir :.\ct J.t a Significant Emission Rate (a$ 
defined in definition (2:)). 

(16) .. Nonattainment . ..i...rea"' means a geographical area 
of the State which exceeds any state or tederai primary or 
secondary ambient air quality s<andard as designated by the 
EnYironmental C~uaiity Commission and approved by the 
Environmental Protection . .\gency. 

( 17) -offset" means an .equivaient or greater emission 
reduction which is required prior to allowing an emission 
increase from a ne•.v major source or major rnodiiic::uion of a 
source. 

( 18) -piant Site Emission Limit"" means rhe toUl.1 mass 
emissions per unit time of an indivtdual air pollutant spec
ified in a permH for 1 source. 

( l 9) -Potentiai to Emit"' me:ins the ma.~imum capacity 
of a source to emit a poHut.1nt under its physical and 

(Ylarch. l 985) 14 - Dtv. 20 
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operational design. Any physical or operational limitation on 
the capacity of the source to emit a pollutant, including air 
poJlution control equipmeitt and restrictions on hours of 
operation or on the type or amount of material combusted. 
stored, or processed. shall be treated as part ofits design if the 
limitation or the effect it would have on emissions is enfor
ceable. Secondary emissions do not count in determining the 
potential to emit of a source. 

(20) "Resource Recovery Facility" means any facility at 
which municipal solid waste is processed for the purpose of 
extracting, converting to energy, or otherwise separating and 
preparing municipal solid waste for reuse. Energy conversion 
facilities must utilize municipal solid waste to provide 50% 
or more of the heat input to be considered a resource 
recovery facility. 

(21_) "Secondary Emissions" means emissions from new 
or existing sources which occur as a result of the construction 
and/or operation of a source or modification. but do not 
come from the source itself. Secondary emissions must be 
specific, well defined. quantifiable, and impact the same 
general area as the source associated with the secondary 
emissions. Secondary emissions may include. but are not 
limited to: 

(a) Emissions from ships and trains coming to or from a 
facility: 

(b) Emissions from off-site support facilities which 
would be constructed or would otherwise increase emissions 
as a result of the construction of a source or modification. 

(22) "Significant emission rate"' means: 
(a) ~mission rates equal to or greater than the foHowing 

for air pollutants regulated under the Clean Air Act: 

Table l: Significant Emission Rates for 
Pollutants Regulated Under the Clean Air Act 

Pollutant Significant Emission Rate 

(A) Carbon Monoxide ................ 100 tons/year 
(B) Nitrogen Oxides ................. .40 tons/year 
(CJ Particulate Matter* ................ 25 tons/year 
(D) Sulfur Dio;tide .................... 40 tons/year 
(E) Volatile Organic Compounds• ...... .40 tons/year 
( F) Lead ............................ 0. 6 ton/year 
(G) Mercury ......................... O. l ton/year 
rH) Beryllium ..................... 0.0004 ton/year 
(!)Asbestos ........................ 0.007 ton/year 
(J) Vinyl Chloride ...................... l ton/year 
(K) Fluorides ......................... 3 tons/year 
(L) Sulfuric Acid Mist .................. 7 tons/year 
{M) Hydrogen Sulfide ................. 10 tons(Year 
(N) Total reduced sulfur 

(including hydrogen sulfide) ................ 10 tons/year 
{0) Reduced sulfur compounds (including hydrogen 

sulfide) ................................. 10 tons/year 

~OTE: "For the nonatt.ninment pon:ions of the ,Y{edford·Ashland 
Air Quality Maintenance Area. the Significant Emission Rates for 
particula1e matter and volatili: rJrganic compounds are defined in 

Table 2. 

(b) For pollutants not listed above, the Department shall 
determine the rate that constitutes a significant emission 
rate. 

(c) Any emissions increase less than these rates associ
ated with a new source or modification which would con
struct within l 0 kilometers of a Class I area, and would have 
an impact on such area equal to or greater than l ugjm 3 (24 
hour average) shall be deemed to be emitting at a significant 
emission rate (see Table 2). 

(13) "Significant Air Quality Impact" means an ambient 
air quality impact which is equal to or greater than those set 
out in Table 3. For sources of volatile organic compounds 
(VO.C), a major source or major modification will be deemed 
to have a significant impact if it is located within 30 kilo
meters of an .ozone nonattainment area and is capable of 
impacting the nonattainment area. 

(24) ·Significant impairment" occurs when visibilitv 
impairment in the judgment of the Department interfereS 
with the management, protection, preservation. or enjoy
ment of the visual experience of visitors within a Class I area. 
The determination must be made on a case·bv-case basis 
considering the recommendations of the Federai" Land Man
ager, the .geographic extent, intensity, duration. frequency, 
and time of visibility impairment. These factors will be 
considered with respect to visitor use of the Class I areas, and 
.the frequency and occurrence of natural conditions that 
reduce visibility. 

(25) "Source" means any building, structure, facility, 
instaJiation or combination thereof which emits or is capable 
of emitting air contaminants to the atmosphere and is 
located on one or more contiguous or adjacent properties 
and is owned or operated by the same person or 'by persons 
under common control. 

(26) "Visibility impairment" means any humanly per
ceptible change in visual range, contrast or coloration from 
that which would have .existed under natural conditions. 
Natural conditions include fog, clouds. windblown dust, 
rain. sand. naturaHy ignited wildfires, and natural aerosols. 

Stat. AucJ1,: ORS Ch. 468 
Hist.: DEQ 25-198 I. 1: & ef. 9-8-81; DEQ 5-1983, f. & ef. +. i3-83; DEQ 

[8-1984, f. & ef. 10-16-84 

Procedural Requirements 
340..20-230 ( l) Information Required. Tne owner or 

operator of a proposed major source or major modification 
shall submit all information necessary to perform any analy4 

sis or make any determination required under these rules. 
Such information shall include, but not be limited to: 

(a) A description of the nature, location. design capacity, 
and typical operating schedule of the source or modification. 
including specifications and drawings showing its design and 
plant layout; 

(b) A.n estimate of the amount and type of l!ach air 
contaminant emitted by the source in terms of hourly, daily. 
seasonal. and yearly rates, showing the calclilation pro
cedure~ 

(c) A detailed schedule for construction of the source or 
moditlcation~ 

(d) . .\. detailed description of the system of continuous 
emission reduction which is planned for the source or 
modification. and any other information necessary to deter~ 
mine that best available control technology or lowest 

15 • Div . .:!O I March. ! 985) 
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achievable emission rate technology, whichever is _applica
ble, would be applied; 

(e) To the extent required by these rules, an analysis of 
the air quality and/or visibility impact of the source or 
modification, including meteorological and -topogtaphical 
data. specific details of models used, and other information 
necessary to estimate air quality impacts; and 

(!) To the extent requir~d by these rules, an analysis ·of 
the air quality and/or visability impacts, .a1'd the nature and 
extent of all commercial, residential, industrial, and other 
source emission growth which has occurred since January 1, 
1978, in the area the source or modification would affect. 

(2) Other Obligations; 
(a) Any owner or operator who constructs or operates a 

source or modification not in accordance with the applica
tion submitted pursuant to these rules or with the terms of 
any approval to construct, or any owner or operator of a 
source or modification subject to this section who com
mences construction after the effective date of these regula
tions without applying for and receiving an Air Contaminant 
Discharge Permit, shall be subject to appropriate enforce
ment action. 

(b) Approval to construct shall become invalid if con
struction is not commenced within 18 months after receipt of 
such approval, if construction is discontinued for a period of 
l 8 months or more. or if construction is not completed 
within I 8 months of the scheduled time. The Department 
may extend the I 8-month period upon satisfactory showing 
that an extension is justified. This provision does not apply 
to the time period between construction of the approved 
phases of a phased construction project; each phase must 
commence construction within 18- months of the projected 
and approved commencement date. 

(c) Approval to construct shall not relieve any owner or 
operator of the responsibility to comply fully with applicable 
provisions of the State Implementation Plan and any other 
requirements under local, state or federal law. 

(3) Pubiic Participation: 
(a) Within 30 days after receipt of an application to 

construct, or any addition to such application. the Depart
ment shall advise the applicant of any deficiency in the 
application or in the information submined. The date of the 
receipt of a complete application shall be, for the purpose of 
this section, the date on which the Department received. all 
required information. 

(b) Notwithstanding the requirements of OAR 340-14-
020, but as expeditiously as possible and at least within six 
months afaer receipt of a complete application, the Depan
men t shall make a final determination on the application. 
This involves performing the following actions in a timely 
manner: 

(A) Make a preliminary determination whether con
struction should be approved, approved with conditions, or 
disapproved. 

(B) Make available for a 30-day period in at least one 
location a copy of the permit application, a copy of the 
preliminary determination, and a copy or summary of other 
materials, if any, considered in making the preliminary 
determination. 

(C) Notify the public. by advenisement in a newspaper 
of general circulation in the area in which the proposed 
source or modification would be constructed, of the applica
tion. the preliminary determination, the extent of increment 

consumption that is expected from the source or modifica
tion, and the opportunity for a public hearing and for written 
public comment. 

(D) Send a copy of the notice of opportunity for public 
comment to the applicant and to officials and agencies 
having cognizance over the iocation where the proposed 
construction would occur as· follows: The chief executives of 
the city and county where the source or modification would 
be located, any comprehensive regional land use planning 
agency, any State, Federal Land Manager, or Indian Govern
ing Body whose lands may be affected by emissions from the 
source or modification, and the Environmental Protection 
Agency. 

(E) Upon determination that significant interest exists, 
provide opportunity for a public hearing for interested per
sons to appear and submit written or oral comments on the 
air quality impact of the source or modification, alternatives 
to the source or modification, the control technology 
required~ and other appropriate considerations. For energy 
facilities, the hearing may be consolidated with the hearing 
requirements for site certification contained in OAR Chapter 
345, Division 15. 

(F) Consider all written comments submitted within a 
time specified in the notice . of public comment and all 
commehts received at any public hearing(s) in malting a final 
decision on the approvability of the application. No later 
than JO working days after the close of the pl\lllic comment 
period, the applicant may submit a written response to any 
comments submitted by the public. The Department shall 
consider the applicant's response in making a final decision. 
The Department shaJJ. make all comments available for 
public inspection in the same locations where the Depart· 
ment made available preconstru.ction information relating to 
the proposed source or modification. 

( G) Make a final determination whether construction 
should be approved, approved with conditions, or disap
proved pursuant to this section. 

(H) Notify the applicant in writing of the final determin
ation and make such notification available for public inspec~ 
tion at the same location where the Department made 
available preconstruction information and public comments 
relating to the source or modification. 

Stat. Antb.: ORS Ch. 468 
Hist.: DEQ 25-!98!, f. & cf. 9-S.81; DEQ 18-1984, f. & cf. 10-16-84 

Review of New Sources and Modifications for Compliance 
With Regulations 

340-20-235 The owner or operator ofa proposed major 
source or major modification must demonstrate the ability 
of the proposed source or modification to comply with all 
applicable requirements of the Department of Environmen
tal Quality, including New Source Performance Standards 
and National Emission Standards for Hazardous Air Pollu
tants, and shall obtain an . .o..ir Contaminant Discharge Per
mit. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 25- l 98 t, f. & cf. 9-8-8 l 

Requirements for Sources in Nonattainment Areas 
340-20-240 New major sources and major modifica

tions which are located in designated nonattainment areas 
shall meet the requirements listed below: 
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( l) Lowest Achievable Emission Rate. The owner or 
operator of the proposed major source or major modification 
muSt demonstrate that the source or modification will com· 
ply with the lowest achievable emission rate (LAER) for each 
nonattainment pollutant. In the case of a major modifica
tion. the requirement for LAER shall apply only to each new 
or modified emission unit which increases· emissions. For 
phased construction projects, the determination of IAER 
shall be._ reviewed at the latest reasOnable time prior to 
commencement of construction of eacb. independent phase. 

(2) Source Compliance. The owner or operator of the 
proposed major source or major modification must demon
strate that all major sources owned or ·operated by such 
person (or by an entity controlling, controlled by, or under 
common control with such person) in the state are in 
compliance or on a schedule for compliance. with all applica
ble emission limitations and standards under the Clean Air 
Act. 

(3) Growth [ncrement or Offsets. The owner or operator 
of the proposed major source or major modification must 
demonstrate that the source or modification will Comply 
with any established emissions growth increment for the 
particular area in which the source is located or must provide 
emission reductions ("offsets") as specified by these rules. A 
combination of growth increment allocation and emission 
reduction may be used to demonstrate com'pliance with this 
section. Those emission increases for which offsets can be 
found through the best efforts of the applicant shall not be 
eligible for a growth increment allocation. 

(4) Net A.ir Quality Benefit. For cases-in which emission 
·reductions or offsets are required, the applicant ·must demon
strate that a net air quality benefit will be achieved in the 
affected area as described in OAR. 340-20-260 (Requirements 
for Net Air Quality Benefit) and that the reductions are 
consistent with reasonable further progress toward attain
ment of the air quality standards. 

(5) Alternative Analysis: 
(a) A.n alternative analysis must be conducted tbr new 

major sources or major modifications of sources emitting 
volatile organic compounds or carbon monoxide locating in 
nonattainment areas. 

(b) This analysis must include an evaluation of alter
native sites, sizes, production processes, and environmental 
control techniques for such proposed source or modification 
which demonstrates that benefits of the proposed source or 
modification significantly outweigh the environmental and 
social costs imposed. as a result of its location. construction 
or modification. 

( 6) Special Exemption for the Salem Ozone Nonattain· 
ment Area. Proposed major sources· and major modifications 
of sources of volatile organic compounds which are located 
in the Salem Ozone nonattainment area shall comply with 
the requirements of sections ( l) and (2) of this rule but are 
exempt from all other sections of this rule. 

St2it. Audi.: ORS Ch. 468 
HisL: DEQ 25·1981. t: & ef. 9·8·81: DEQ 5·! 983, (&.et: ~!8·83 

Growth Increments 
340-20-241 The ozone control strategies for the Med

t'ord .. A .. shland and Portland ozone nonattainment areas 
estabiish growth margins tbr ne•.v major sources or major 
modifications which will emit volatile organic compounds. 

The growth margin shall be allocated on a first<ome-first
served basis depending on the date of ·submittal of a com~ 
plete permit application. No singJe source shall receive an 
allocation of more than 50% of any remaining growth mar
gin. The allocation of emission increases from the growth 
margins shall be calculated based on the ozone season (April 
l to October 31 of each year). The amount of each growth 
margin that is available is defined in the State Implementa
tion Plan for each area and is on file with the Department. 

[Pubtications: The publicationtsl rcfem:d 10 orincofl)orated by reference 
in this rule are avaiiable from the 01Tice of the. Department of Environmental 
Quality,] 

Stat •. ..\.uih.: ORS Ch. -.1.63 
Hist..: DEQ 5-1983, f. &. ef. 4-18-83 

Requirements for Sources in Attainment or Unclassified 
Areas (Prevention of Significant Deterioration) 

340-20-245 New Major Sources or Major Modifica
tions locating in areas designated attainment or unclassifia· 
ble shall meet the following requirements: 

(l) Best Available Control Technology. The owner or 
operator of the proposed major source or major modification 
shall apply best available control technology (BACT) for 
each pollutant which is emitted at a significant emission rate 
(OAR 340-20-225 definition (22)). In the case of a major 
modification, the requirement for BACT shall apply only to 
each new or modified emission unit which increases emis
sions. For phased construction projects. the determination of 
BACT shall be reviewed at the latest reasonable time prior to 
commencement of construction of each independent phase. 

(2) Air Quality Analysis: 
(a) The owner or operator of the proposed major source 

or major modification shall demonstrate that the potential to 
emit any pollutant at a significant emission rate (OAR 
340-20-225 definition (22)), in conjunction with al! other 
applicable emissions increases and decreases, (including sec
ondary emissions). would not cause or contribute to air 
quality levels in excess of: 

(A) Any state or national ambient air quality standard; 
or 

(B) Any applicable increment established by the Preven
tion of Significant Deterioration requirements (OAR 
340-31-! lO); or 

(C) An im?act on a designated nonattainment area 
greater than the significant air quality impact levels (OAR 
340-20-225 definition (23)). New sources or modifications of 
sources which would emit volatile organic compounds which 
may impact the Salem ozone nonattainment area are exemot 
from this requirement. · 

(b) Sources or modifications with the potential to emit at 
rates greater than the significant emission rate but less than 
I 00 tons/year, and are greater than 50 kilometers from a 
nonattainment area are not required to assess their impact 
on the nonattainment area. 

(c) If the owner or ·operator of a proposed major source 
or major modification wishes to provide emission otTsers 
such that a net air quality benefit as defined in Q,.:\R 
340-20~260 is provided. the Department may consider the 
requirements of section (2) of this rute to have been met. 

(3) Exemption for Sources Not Significantly Impacting 
Designated Nonattainment A .. reas: 
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(a) A proposed major source or major modification is 
exempt from OAR 340-20-220 to 340-20-;l.70if: 

(A) The proposed source or major modification does not 
have a significant air quality impact on a designated nonat
tainment area: and 

(B) The potential emissions of the source are less than 
l 00 tons/year for sources" in the following categories or less 
than 250 tons/year for sources not in the following source 
categories: 

(i) Fossil fuel-fired steam electric plants of more than 
250 million BTU /hour heat input, 

(ii) Coal cleaning plants (with thermal dryers), 
(iii) Kraft pulp mills. 
(iv) Portland cement plants. 
(v) Primary Zinc Smelters, 
(vi) Iron and Steel Mill Plants, 
(vii) Primary aluminum ore reduction plants, 
(vii) Primary copper smelters, . 
(ix) Municipal Incinerators capable of charging more 

than 250 tons of refuse per day, 
(x) Hydrofluoric acid plants, 
(xi) Sulfuric acid plants, 
(xii) Nitric acid plants, 
(xiii) Petroleum Refineries, 
(xiv) Lime plants. 
(xv) Phosphate rock processing plants, 
(xvi) Coke oven batteries, 
(xvii) Sulfur recovery plants, 
(xviii) Carbon black plants (furnace process), 
(xix) Primary lead smelters, 
(xx) Fuel conversion plants, 
(xxi) Sintering plants, 
(xxii) Secondary metal production plants, 
(xxiii) Chemical process plants, 
(xxiv) Fossil fuel fired boilers (or combinations thereof) 

totaling more than 250 million BTU per hour heat input, 
(xxv) Petroleum storage and transfer units with a total 

storage capacity exceeding 300.000 barrels, 
(xxvi) Taconite ore processing plants, 
(xxvii) Glass fiber processing plants, 
(xxviii) Charcoal production plants. 
(b) Major modifications are not exempted under this 

section unless the source including the modifications meets 
the requirements of paragraphs (a)(A) and (BJ above. Owners 
or operators of proposed sources which arc exempted by this 
provision should refer to OAR 340-20-020 to 340-20-032 and 
OAR 340-20-140 to 340-20-185 for possible applicable 
requirements. 

(4) Air Quality Models. All estimates of ambient con
centrations required under these rules shall be based on the 
applicable air quality models, data bases, and other require
ment specified in the ""Guidelines on Air Quality Models" 
(OAQPS l.2-080. [;.S. Environmental Protection Agency, 
Office of Air Quality Planning and Standards, Research 
Triangle Park, N.C. 27711, April 1978). Where an air quality 
impact model specified in the "Guideline on Air Quality 
Models" is inappropriate, the model may be modified or 
another model substituted. Such a change must be subject to 
notice and opportunity for public comment and must receive 
approval of the Department and the Environmental Protec
tion Agency. Methods like those outlined in the "'Workbook 
for the Comparison of Air Quality Models"(U.S. Environ
mental Protection Agency, Office of Air Quality Planning 

and Standards. Research Triangle Park, N.C. 27711, May, 
1978) should be used to determine the comparability of air 
qualitY models. 

(5) Air Quality Monitoring: 
(a)(A) The owner or operator of a proposed major source 

or major modification shall submit with the application, 
subject to approval of the Dep~rtment, an analysis of 
ambient air quality in the area impacted by the proposed 
projecL This analysis shall be conducted for each pollutant 
potentially emitted at a significant emission rate by the 
proposed source or modification. As necessary to establish 
ambient air quality, the analysis shall include continuous air 
quality monitoring data for any pollutant potentially emitted 
by the source or modification except for nonmethane hydro8 

carbons. Such data shall relate to, and shall have been 
gathered over the year preceding receipt of the complete 
application, unless the owner or operator demonstrates that 
such data gathered over a portion or portions of that year or 
another representative year would be adequate to determine 
that the source or modification would not cause or contrib
ute to a violation of an ambient air quality standard or any 
applicable pollutant increment. Pursuant to the require· 
men ts of these rules, the owne.r or operator of the sou·rce shall 
submit for the approval of the Department, a preconstruc
tion air quality monitoring·plan. 

(B) Air quality monitoring which is conducted pursuant 
to this requirement shall be conducted in accordance with 40 
CFR 58 Appendix B. "Quality Assurance Requirements for 
Prevention of Significant Deterioatioo (PSDJ Air Monitor

. ing" and with other methods on file with the Department. 
(C) The Department may exempt a proposed major 

source or major modification from 'monitoring for a specific 
pollutant if the owner or operator demonstrates that the air 
quality impact from the emissions increase would be less. 
than the amounts listed below or that the concentrations of 
the pollutant in the area that the source or modification 
would impact are less than these amounts: 

(i) Carbon monoxide - 575 ug/m'. 8 hour average, 
(ii) Nitrogen dioxide - 14 ug/m', annual average, 
(iii) Total suspended particulate - 10 ug/m3, 24 hour 

average, 
(iv) Sulfur dioxide - 13 ug/m3, 24 hour average, 
(v) Ozone - Any net increase of 100 tons/year or more of 

volatile organic compounds from a source or modification 
subject to PSD is required to perform an ambient impact 
analysis. including the gathering of ambient air quality data, 

(vi) Lead-0.1 ug/m 3, 24 hour average, 
(vii) Mercury - 0.25 ug/m3, 24 hour average. 
(viii) Beryllium - 0.0005 ug/m3, 24 hour average, 
(ix) Fluorides - 0.25 ug/m3, 24 hour average. 
(x) Vinyl chloride - 15 ug/m3, 24 hour average, 
(xi) Total reduced sulfur- 10 ug/m3, l hour average, 
(xii) Hydrogen sulfide - 0.04 ug/m3, l hour average, 
(xiii) Reduced sulfur compounds - 10 ug/m', l hour 

average. 
(b) The owner or operator of a proposed major source or 

major modification shall. after construction has been com· 
pleted. conduct- such ambient air quality monitoring as the 
Department may require as a permit condition to establish 
the effect which emissions of a pollutant (other than non
methane hydrocarbons) may have, or is having, on air 
quality in any area which such emissions would affect. 

(6) Additional Impact Analysis: 
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(a) The owner or operator of a proposed major source or 
major modification shall provide an analysis of the impair
ment to. soils and vegetation that would occur as a result of 
the source or modification and general commercial, residen
tial. industrial and other growth associated with the souI'Ce or 
modification. the owner or operator may be exempted from 
providing an analysis of the impact on vegetation having no 
significant commercial or recreational value. 

(b) The owner or operator shall provide an analysis of 
the air quality concentration projected for the area ·as a result 
of general commercial. residential. industrial and other 
growth associated with the major source or modification. 

(7) Sources Impacting Class I Areas: 
(a' Where a proposed major source or major modifica

tion impacts or may impact a Class I area. the Department 
shail provide written notice to the Environmental Protection 
Agency and to the appropriate Federal [;and Manager within 
30 days of the receipt of such permit application, at least 30 
days prior to Depanment Public Hearings and subsequently, 
of any preliminary and final actions taken with regard to 
such application. 

(b) The Federal Land Manager shall be provided an 
opportunity in accordance with OAR 340-20-230(3) to pre
sent a demonstration. that the emissions from the proposed 
source or modification would have an advt:rse impact on the 
air quality related values (including visibility) of any federal 
mandatory Class I lands, notwithstanding that the change in 
air quality resulting from emissions from such source or 
rnodification would not cause or contribute to concentra
tions which would exceed the maximum allowable incre~ 
ment for a Class I area.. If the DePanment concurs with such 
demonstration the pemiit shall not be issued. 

{Publications: The publicntionlSI retCtTCd to or incorporated by reference 
in this rule are 1;1vailable from the otTtce of1he Department oi Environmental 
Quality.j 

Stat. .-\.u(b.: ORS Ch. 460 
Hist.; DEQ 2.5-l 981. f. & <!f 9-8-01: DEQ 5-!983, f. & et: "'713-83: DEQ 

13-1984.t:&i!t: !O-i6°84 

Exemptions 
340-20-250 ( l) Resource recovery facilities burning 

municipal refuse and sources subject to federally mandated 
fuel switches may be exempted. by the Department from 
requirements OAR 340-20-240 sections (3) and (4) provided 
that: 

(a) No growth increment is available for allocation to 
such source or modification: and 

lb) The owner or operator of such source or modifica
tion demonstrates that everv ~ffort was made to obtain 
sufficient offsets and :llat evefy available offset was secured. 

:'-l"OTE: Such an <!:\o::mption may result in a need to revise iheState 
(mplemo::r:muon Pl:::in to require additional control of e1'isting 
SOUl"C()S. 

fl) Temporary emission sources. which would be in 
operation at a she tbr less than two years. such as pilot plants 
and portablt! facilities. and emissions resulting tram. the 
construction phase of a new source or modification must 
comply with 0.-\R 340-20-240( I) and (2) or OAR 
340-20-245( l ). ·-vhichever is applicable. but are exempt from 
the remaining reqltirements of OAR 34()..20-240 and OAR 
340-20-2.+5 prov1:ied that the source or modification would 
impact no Class I area or no area where an applicable 
increment in known to be violated. 

(3-) Proposed increases in hours of operation or produc
tion rates which would cause emission increases above the 
levels allowed in an Air Contaminant Discharge Permit and 
would not involve a physical Change in the source may be 
exempted from the requirement of OAR 340-20-245( 1) (Best 
Available Control Technology) provided tliat the increases 
cause no exceedances of an increment or standard and that 
the net impact on a nonattainment area is less than the 
significant air quality impact levels. This exemption shall not 
be allowed for new sources or modifications that rec~ived 
permits to constructafter January I, 1978. 

(4) Also refer to OAR 340-20-245(3) for exemptions 
pertaining to sources smaller than the Federal Size-Cutoff 
Criteria. · 

Stat. Autb.; ORS Ch. 468 
Hist.: DEQ 25~! 9Sl, f. & d: 9-6.81 

Baseline for Determining Credit for Offsets 
340-20-255 The baseline for determining credit for 

emission offsets shall be the Plant Site Emission Limit 
established pursuant to OAR 340-20-300 to 340-20-320 or, in 
the absence of a Plant Site Emission Limit. the actual 
emission rate for the source providing the offsets. Sources in 
violation of air quality emission limitations may not supply 
offsets from those emissions which are or were in excess of 
permitted emission rates. Otfsets. including offsets from 
mobile and area source categories. must be quantifiabie and 
enforceable before the A...ir Contaminant Discharge Permit is 
issued and must be demonstrated to remain in l!tTect 
throughout the life of the proposed source or modification. 

Stat, Auth.: ORS Ch. 468 
Hist..: DEQ .2.5-1981. f. & ef. 9-~-81 

Requirements for Net Air Quality Benefit 
340-20-260 Demonstrations of net air quality benefit 

must include the following: 
( 1 J A demonstration must be provided showing that the 

proposed offsets will improve air quality in the same geo
graphical area affected by the. ne•H source or modification. 
This demonstration may require that air quality modeling be 
conducted according to the procedures specified in the 
·ouideline on Air Quality Models". Offsets for volatile 
organic compounds or nitrogen oxides shall be within the 
same general air basin as the proposed source. Offsets for 
total suslJended paniculate. sulfur dioxide, carbon monoxide 
and other pollutants shall be within the area of significant air 
quality impact. 

(2) For new sources or modifications locating within a 
designated nonattainment area. the emission otfsets must 
provide .reductions which are equivalent or greater than the 
proposed. increases. The offsets must be appropriate in terms 
of short term. seasonal. and yearly time periods to mitigate 
the impacts of the proposed emissions. For new sources or 
modifications locating outside of a designated nonanain
ment area which have a significant.air quality impact (OA.R 
340-20-225 definition (23)) on the nonattainment area. the 
emission offsets must be sufficient to reduce impacts to 
levels below the significant air quality impact level within the 
nonattainment area. Proposed major sources or major modi
fication which ~mit volatile organic compounds and are 
located within JO kilometers of an ozone nonattainment area 
shall provide reductions which are equivalent or greater than 
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the proposed emission increases unless the applicant demon
strates that the pro-posed emissions will not impact the 
nonattainrnent area. 

(3) The emission reductions must be of the same type Qf 
pollutant as the emissions from the new source or modifica
tion. Sources of respirable ·particulate (leSs than three 
microns) must be offset with particulate in the same size 
range. In areas where atmospheric reactions contribute to 
pollutant levels. offsets may be provided from precursor 
pollutants if a net air quality benefit can be shown. 

(4) The emission reductions must be contemporaneous. 
that is, the reductions must take effect prior to the time of 
startup but not more than one year prior to the submittal of a 
complete permit application for the new source or modifica. 
tion. This time limitation may be extended as provided for in 
OAR 340-20-265 !Emission Reduction Credit Banking). In 
the case of replacement facilities. the Department may allow 
simultaneous operation of the old and ne\v facilities during 
the startup period of the new facility provided that net 
emissions are not increased during that time period. 

Stat. Autb..: ORS Ch. 468 
Hist.: DEQ :S-l 98i. f. & ef. 9·8·8 l: DEQ 5·!983. f. & e( .1.18·83 

Emisison Reduction_ Credit Banking 
340-20~:!65 The owner or operator of;: source of air 

pollution who wishes to reduce emissions· by implementing 
more stringent controls than required by a permit or by an 
applicable regulation may bank such emission reductions. 
Cities. counties or otherlocaljurisdictions may participate in 
the emissions bank in the same manner as a private firm. 
Emission reduction credit banking shall be subject to the 
fol101.ving conditions: 

(I) To be eligible for banking, emission reduction credits 
must be in terms of actual emission_decreases resulting from 
permanent continuous control of existing sources. The ba~e· 
line for determining emission reduction credits shall be the 
actual emissions of the source or the Plant Site Emission 
Limit established pursuant to OAR 340-20-300 to 
340-20-320. 

<:) Emission reductions may be banked for a specified 
period not to exceed ten years unless extended by the 
Commission. after which time such reductions will revert to 
the Depanment for use in attainment and maintenance of air 
quality standards or to be allocated as a grov.1h margin. 

(3) Emission reductlons which are required pursuant to 
an adopted rule shall not be banked. 

14) Permanent source shutdowns or cunailments other 
than those used within one year for contemporaneous offsets 
as provided in OAR 340-20-260(4) are not eligible for bank
ing by the owner or operator but will be banked by the 
Department for use in attaining and maintaining standards. 
The Department may allocate these emission reductions as a 
growth increment. The one year limitation for contempo~ 
raneous offsets shall not be applicable to those shutdowns or 
curtailments which are to be used as internal offsets within a 
plant as part of a specific plan. Such a plan for use of internal 
offsets shall be submi~ted to the Department and receive 
v.Titten approval within one year of the permanent shutdown 
or cunailment. A,_ permanent source shutdown or curtail· 
ment shaH be considered to have occurred when a permit is 
modified. revoked or expires without renewal pursuant to 

the cntena established in OAR 340- i 4-005 through 340-14-
050. 

(5) The -amount of banked emission reduction credits 
shall be discounted without compensation to the holder for a 
particular source category when new· regulations requiring 
emission reductions are adopted by the Commission. The 
amount of discounting of banked emission reduction credits 
shall be calculated on the same basis as the reductions 
required for existing sources which -are subject to the new 
regulation. Banked emission reduction credits shall be sub
ject to the same rules. procedures, and limitations as permit
Led emissions. 

(6) Emission reductions must. be in the amount of ten 
tons per year or more to be creditable for banking except as 
follows: 

(a) In the Medford~Ashland AQMA emission reductions 
must be at least in the amount specified in Table 2 of OAR 
340-20-125(20); 

(b) In Lane County, the Lane Regional Air Pollution 
Authority may adopt lower levels. 

(7) Requests for emission reduction credit banking must 
be submitted to the Department and must . contain the 
following documentati9n: 

(a) A detailed description of the processes controlled: 
(b) Emission calcu1ations showing the types and 

amounts of actual emissions reduced~ 
(c) The date or dates of such reductions; 
(d) Identification of the probable uses to which the 

banked reductions are to be applied~ 
(e) Procedure by which such emission reductions can be 

rendered permanent and enforceable. 
(8) Requests for emission reduction credit banking shall 

be submitted to the Department prior to or within the year 
following the actual emissions red'uction. The Depanment 
shall approve or deny requests for emission reduction credit 
banking and; in the case of approvals, shall issue a letter to 
the owner or operator defining the terms of such banking. 
Tne Depanment shall take steps to insure the permanence 
and enforceability of u.'le banked emission reductions by 
including appropriate conditions in Air Contaminant Dis
charge Permits and by appropriate. revision of the State 
Implementation Plan. 

(9) The Depanment shall provide for the allocation of 
the banked emission reduction credits in accordance with the 
uses specified by the holder of the emission reduction credits. 
When emission reduction credits are transfered. the Depart~ 
ment must be notified in writing. Any use of emission 
reduction credits must be compatible with local comprehen
sive plans. Statewide planning goals, and state laws and rules" 

Stat. Auth.: ORS Ch. 468 
HisL: DEQ 2.5·! 981. f. & ef. 9~8-81: DEQ 5-1983. f. & ef. J..!8·83 

FugitiYe and Secondary Emissions 
340-20-270 Fugitive emissions shall be included in the 

calculation of emission rates of all air contaminants. Fueitive 
emissions are subject to the same control requirement; and 
analyses required for emissions from identifiable sr..acks or 
vents. Secondary emissions shall not be included in calcula· 
tions of potential emissions which are made to determine if a 
proposed source or modification is major. Once a source or 
modification is identified as being major, secondary emis· 
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340-20-276 - VJ..sibility Impact [Assessment:] 

Hew major scurces or major modification.5 locatad i~ 1tt.ai~ent, 
ll'ncl.a..s.si;f'ied or Nonatta:i.nment !rea..s shal.l me<!!t the f'ollowi.ag visibility 
impact [a.s.se.s..sment J r'!quirs<!!nts: 

( 1) Vi.1:1.bilit:y Impact Requirsents and Analysis. 

(a) The owner- or operator- of a propc.sed majOl" source or major 
mo<ii1'icat1on shall demoll3tl"ate that the potentia.J. to emit any 
pollutant at a sig::lil'icant emission rate (OAll 340-20-225, 
defi.:U.tion (22)) i.'l conjunction ·•itll all. other applicable 
emisaion increases or decreases ( includ.1.ag seaor..dary emissions) 
pel"!Uttad since Jac.uary 1, 1984, slla.ll. r-..ct cau.se or contribute to 
sig!U..t'icant i.mpair.nent of •risibility witllin any Class ! ar~a. 

o .. :;ipgsgd "'gnr .... .:::i.;: •.:h.;,.,"' .:iy.o .:i.zo""?ted qp:d=....- OCR ·::uio-:ia-:iu.q("1 
e;s:.-.J1•d-fng ;ec+;-lgp (~'\(.:i'\(j) ~re '"'Qt ,..Qqi;..;,..Qq :--g t'"i'""!?1;:i.1j.:i. .:i 

,, 
1 

· ( z""s..;p.;1.;t-"'7' i'"""'2C~ ::i:"'sgq;rr::•p.,.. ~9 ,..ia"'9Cstrt5 t~':!llt ;~: 9our..,a:: ""P 

y-fth"ip ;Ii c1~s; i .:irQ':ll ,,..~~ .,,.;-s..;';til~;~.r ~-pact 3"~essrn::""'!" ..... ,r 
soyr~:= .:i.xgr"'pted 11.,re ... jf'-i;; segt"'gp sn51 ~ ·,i:i. .... gmnl~1"2d '...,,~, ~r 0 
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sions must be added to the primary emissions and become 
subject to these rules. 

Stat. Auth..: ORS Ch. 468 
Hist..: DEQ 25· I 98 l. f. & ~f. 9-8-81 

Stack Heights 
340-20-275 [DEQ 25-1981, f. & ef. 9-8-81; 

Repealed by DEQ 5-1983, 
f. & ef. 4-18-83] 

Visibility Impact . ..\ssessment 
340-20 .. 276 New major sources or major modifications 

located in A.ttainment. Unclassified or Nonauainment Areas 
shall meet the following visibility impact assessment require
ments: 

( l) Visibility impact analysis: 
(a) The owner or operator of a proposed major source or 

major modification shall demonstrate that !he potential to 
emit any pollutant at a significant emission rate (OAR 
340-20-225, definition (22)) in conjunction with all other 
applicable emission increases or decreases (including second~ 
ary emissions) permitted since January 1, 1984, shall not 

:b cause or contribute to significant impairment of visibility 
•• ifl'lt'! g·thin any Class r area. Ptoposcd: JOttIC:e:J uh:iefi dfftit lass 
·Xt"'" / than 250atonJ/ 1.ea1 of TSP. S01 at tfO~ a:ad 8'!C_ !ee:a:~ed mete" 

Cl than JS fb:n .tea. a Class [ a-tea a1c c:ecm~t: ffrem the 
re:E:}1:1iremests e-f t:Bis 1!'1=lli. 

_ (b) The owner or operator of a proposed major source or 
major modification shall submit ail information necessary to 
perform any analysis or dem·onstration required by these 
rules pursuant 10 OAR 340-20-230( l ). 

(2) .'cir quality models, All estimates of visibility impacts 
required under this rule shall be based on the models on file 
with the Department. Equivalent models may be subst.ituted 
if approved by the Department. The Department will per
form visibility modeling of ail sources -with potential emis
sions less than 100 tons/year of any individual pollutant and 
locating closer than 30 Km to a Class I area. <f requested. 

{3) Determination of s.ignificant impairment: The 
resuJts of the modeling must be sent to the affected land 
managers and the DepanmenL The land managers may, 
wt-thin JO days following receipt of the source's visibility 
impact analysis. determine whether or not impairment of 
visibility in a Oass I area would result. The Department will 
consider the comments of the Federal Land Manager in its 
consideration of whether significant impairment will result. 
Should the Department determine that impairment \VOUld 
resuit, a permit tbr the proposed source will not be issued. 

(4) VisibiLlty monitoring: 
(a} The owner or operator of a proposed major source or -

major modification which emit more than 2.50 tons per year 
of TSP. SO, or NO,shall submit with the application, subject 
to approval of the Department. an analysis of visibility in or 
immediately adjacent to the Class I area impacted by the 
proposed project. :li.s necessary to .establish visibility condi~ 
tions •;vithin the Class I area. the analysis shall include a 
coilection of continuous visibility monitoring data for all 
pollutants e::nirted by the source that could potentially 
impact Class I area visibility. Such data shall relate to and 
shall have been gathered over the year preceding receipt of 
the complete appiication, unless the owner or operator 
demonstrates that data gathered over a shorter portion of the 

year fo: another representative year, would be adequate to 
determine that the source of major modiflca tion would not 
caus~ ·or contribute to significant impai.cment: \.Vhere 
apphcable. the owner or operator may de:rnonstrate that 
existing visibiiity monitoring data may be suitable. Pursuant 
to the requirements of these rules, the owner or operator of 
the source shall submit. for the approval of tne Department 
a preconstruction visibility monitriring plan. ' 

. (b) The_ own~r or operator of a proposed major source or 
maJor modificauon 3hall, after construction has been com
pleted, conduct such visibility monitoring as the Department 
may require as a pennit condition to establish the crTect 
w.h~c~. emissio.n~ of poilurant may- have. or is having. on 
v1s1b1hty condtttons with the Class I area being impacted. 

(5) Additional impact analysis: The owner or operator of 
a proposed majo: source or major _modifical:ion subject to 
OAR 340-20-24)(6)(a) shall provide an analysis of the 
impact to visibility that would occur as a result of the source 
or modification and general commercial, residential. indus
trial. and other growth associated with the source or major 
modification. 

(6) Notification of permit application: 
(a) Where a proposed major source modification 

impacts or may impact visibility \vithin a Class I area. the 
Department sh.ail provide written notice to the Environmen~ 
tal Protection Agency and to the appropriate Federal Land 
Manager within 30 days of the receipt at, such permit 
application. Such notification shall include a copv of all 
info~ation re~e:ant to. the permit application, iilcluding 
analysis of anucipated Lmpacts on Ciass I area vis1bilitv. 
Notification will also be sent at least 30 days prior io 
I?el?artment Public f1'.earings and subsequentiy of any pre· 
l~m1nary and final acnons taken with regard to such applica. 
uon. 

(b) \-Vhere the Department receives advance notification 
of a permit application of a source that may affect Class I 
area visibility, the Department will notify all affected Federal 
Land ~[anagers within 30 days of such _advance notice. 

(c) The Department will. during its review of source 
impacts on Class r area visibility pursuant to this rule. 
consider any analysis pertbrmed by the Federal Land ~fan
ager that is provided within 30 days of notification required 
by subsection (a) of this section. If the Depanment disagrees 
with the Federal Land Manager's demonstration, the Depart
ment will include a discussion of the disagreement in the 
Notice of Public Hearing. 

(d) The Federal Land Manager shall be nrovided an 
opportunity in accordance with OAR 340-20-230(3) to pre
sent a demonstration that the emissions from the proposed 
source of modification would have an adverse impact on 
visibility of any Federal mandatory Class I !ands. notwith
standing that the change in air quality resulting from ·emis
sions ti-om such source of modification would not cause or 
contribute to concentrations which would exceed the max
imum allowable increment for a Class I area. If the Deoan
ment concurs with such demonstration. the permit shati not 
'oe issued. 

StaL Auth.; ORS Ch. -'68 
Hisr.: OEQ 18·! 984. r: & et: 10·!6~84 

P!anc Site Emission Limits 

Polley 
340-20-300 The Commission recognizes the need to 
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establish a more definitive method for regulating increases 
and decreases in air emissions of air quality permit holders as 
contained in OAR 340-20-301 through 340-20-320. How
ever, by the adoption of these rules, the Commission does 
not intend to: limit the use of exiStirig production capacity of 
any air quality permittee; cause any undue hardship or 
experise to any permittee due .to the utilization of existing 
unused productive capacity: or create inequity within any 
class of permittees subject to specific industrial standards 
which are based on emissions related to production. PSELs 
can be established at levels higher than baseline provided a 
demonstrated need exists to emit at a higher level and PSD 
increments and air quality standards would not be violated 
and reasonable further progress in .implementing control 
strategies would not be impeded. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ :5-198\, f. &cf. 9-8..SI 

Requirement for Plant Site Emission Limits 
340-20-301 (!)Plant site emission limits (PSEL) shall 

be incorporated in all Air Contaminant Discharge Permits 
except minimal source permits and special letter permits as a 
means of managing airshed capacity. All sources subject to 
regular permit requirements shall be subject to PSELs for all 
federal and state regulated pollutants. PSELs will be incorpo
rated in permits when permits are renewed, modified. or 
newly issued. 

(2) The emissions limits established by PSELs shall 
provide the basis for. 

(a) Assuring reasonable further progress toward attain
ing compliance with ambient air standards. 

(bl Assuring that compliance with ambient air standards 
and Prevention of Significant Deterioration increments are 
being maintained. 

(cl Administering offset. banking and bubble programs. 
(di Establishing the baseline fortracking consumption of 

Prevention of Significant Deterioration Increments. 
Stat. Auth.: ORS Ch. 468 
Hist.: DEQ :!5-!981. f. & ef. 9-8-8l 

Definitions 
340-20-305 (l l "Actual Emissions" means the mass 

rate of emissions of a pollutant from an emissions source: 
(a) In general. actual emissions as of the baseline period 

shaH equal the average rate at wh.ich the source actually 
emitted the pollutant during a baseline period and which is 
representative of normal source operation. Actual emissions 
shall be calculated using the source's actual operating hours, 
production rates and types of materials processed, stored, or 
combusted during the selected time period. 

(b) The Department may presume that existing soutce
specific permitted maSs emissions for the source are equiv
alent to the actual emissions of the source if they are within 
10% of the calculated actual emissions. 

( c) For any newly permitted emissions source which had 
not yet begun normal operation in the baseline period. actual 
emissions shall equal the potential to emit of the source. 

(2) ''Baseline Emission Rate" means the average actual 
emission rate during the baseline period. Baseline emission 
rate shall not include increases due to voluntary fuel switches 
or increased hours of operation that have occurred after the 
baseline period. 

(3) "Baseline Period" means either calendar years 1977 
or 1978. The Department shall allow the use of a prior time 
period upon a determination that it is more representative-of 
normal source operation. 

( 4) .. Normal Source Operation.., means operations which 
do not include such conditions .as forced fuel substitution, 
equipment malfunction, or highly abnormal market condi· 
tions. 

(5) "Plant Site Emission Limit (PSEL)" means the total 
mass emissions per unit time of an individual air pollutant 
specified in a permit for a source. 

Scat. Auth.: ORS Ch. 468 
Hist.: DEQ 25-1981. f. & ef, 9-8-Sl 

Criteria for Establishing Plant Site Emission Limits 
340-20-310 (!) For existing sources, PSELs shall be 

based on the baseline emission rate for a particular pollutant 
at a source and shall be adjusted upward or downward 
pursuant to Department Rules: 

(a) If an applicant requests that the Plant Site Emission 
Limit be established at a rate higher than the baseline 
emission rate, the applicant shall: 

(A) Demonstrate that the requested increase is less than 
the significant emission rate increase defined in OAR 
340-20-225(22); or 

(B) Provide an assessment of the air quality impact 
pursuant to procedures specified in OAR 340-20-240 to 
340-20-245. A demonstration that no air qu;ality standard or 
PSD incremCnt will be violated in an attainment area or that 
a growth increment or offset is available in a nonattainment 
area shall be sufficient to allow an increase in the Plant Site 
Emission Limit to an amount not greater than the plant's 
demonstrated need to emit as long as no physical modifica
tion of an emissions unit is involved. 

(b) Increases above baseline emission rates shall be 
subject to public notice and opponunity for public hearing 
pursuant to the Department's permit requirements. 

(2) PSELs shall be established on at least an annual 
emission basis and a short term period emission basis that is 
compatible with source operation and air quality standards. 

(3) Mass emission limits may be established separately 
within a particular source for process emissions, combustion 
emissions. and fugitive emissions. 

(4) Documentation of PSEL calculations shall be avail
able to the permittee. 

(5) Fornew sources, PSELs shall be based on application 
of applicable control equipment requirements and projected 
operating conditions. 

(6) PSELs shall not allow emissions in excess of those 
allowed by any applicable federal or state regulation or by 
any specific permit condition unless specific provisions of 
OAR 340-20-315 are met. 

(7) PSELs may be changed pursuant to Department 
rules when: 

(a) Errors are found or better data is available for 
calculating PSELs: 

(b) More stringent control is required by a rule adopted 
by the Environmental Quality Commission; 

(c} A.n application is made for a permit modification 
pursuant to the Air Contaminant Discharge Permit require~ 
ments and the New Source Review requirements and 
approval can be granted based on growth increments, offsets. 
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or available Prevention of Significant Deterioration inc:e
ments; 

( d) The Department finds it necessarY to initiate modifi
cations ofa permit pursuant to OAR 3'10-14-040. 

Stal. Auch.: ORS Ch. 468 
Hist.: DEQ 25·! 981. 1: & et: 9-~·81 

A.Jtemative Emission CDntrols (Bubble) 
340-20·315 Alternative emission controls mav be 

approved for use within a plar.t site such that specific ffiass 
emission limit rules are exceeded provided that: 

( 1) Such alternatives are not specifically pro':-.itibed bv a 
permit condition. · 

(2) Net emissions for each pollutant are not increased 
above the Plant Site Emission !...imit. 

· (3) The net air quality im9act is not-increased as dernon4 

strated by procedures required by OAR 340-20-260 
{Requirements for Net .~ir Quality Benefit). 

(4) No ether pollutants including malodorous, toxic or 
hazardous pollutants are subStituted. 

(5) Best Available Control Technology (2ACTl and 
Lowest Achievable Emission Rate (L . ..\ER) where reauired 
by a previously issued permit and Ni::w Source Per~Un!iance 
Standards (NSPS) and NarionaJ Emission S;.andzrds for 
Hazardous Air Pollutants (NESHAP) where required, are 
not relaxed. 

(6) Specific mass emission limits are established for c~lch 
emission un~t involved such that compliance \vi th [he PSEL 
can be readily determined. 

(7) .A.ppiicazion· is made for a permit ffiodific:.?tion -ind 
such modification is approved by the Department. 

Stat • .-\.uth.: ORS Ch. 463 
Hist.: DEQ 25-t 981. [ & ~f. 9-8-81 

Temporary PSD Incre."!ri:ent Ailocacion 
. 340-W-320 ( 1) PSELs may include a temporary or 

tlme-hm1ted allocation against an otherNise u:iused PSD 
increment in order to accommodate voluntary fuel s;.vi;:ching 
or other cost or energy saving proposals provuied it is 
demonstrated to the Department that: 

(a) No ambient air quality standard is exceeded. 
(b) No applicable PSD increment is exceeded. 
(c) No nuisance condition is created. 
(d) The applicant's proposed and approved ob_iec:ive 

continues ta be realized. 
(2) When such demonstration is being made for cb.ane:es 

to the PSEL. it shall Oe presumed that atnbient air quaihv 
monitoring shall not be required of the applicanrfor change~ 
in hours of operation. changes in production leveis, vo!un· 
tary fuel switching or for cogenerauon projects a.niess. in ~he 
opinion of the Department. exuaordinary circumstances 
exist. 

(3) Such temporary allocation ofa ?SD increment must 
be set fonh in a specific permit ~ondition issued pursuant ':o 
the Department's Notice and Permit Issuance er Modifica
tion Procedures. 

(4) Such temporary allocations must be soecificaily time 
limited and rnn~1 be recalled unaer s;:iecifietl :10~ice condi
~ions. 

Stac. Auch..: ORS Ch. -U:i~ 
Hist..: DEQ :5- ! 981. f. 3.: t':f G-1-;\ l 

Stack Heights and Dispersion Techniques 

Definitions 
340-20-340 ( l) "Dispersion Technique" means anv 

technique which attempts to affect the concentralion of ~ 
pollutant in the ambient air by using that portion of a stack 
~hich exce~ go~d .engineering practice stack height, vary
ing the rate or em1ss1on of a pollutant according to ambient 
concentrations of that pollutant, or by addition of a fan or a 
rebeater ta obtain a less stringent emission limitation. The 
preceeding sentence does not include: 

(a) The reheating of a gas stream, following use of a 
pollution control system, for the purpose of returning the gas 
to the temperature at which it was originally discharged from 
the facility generating the gas stream; 

(b) The use of smoke management in agricultural or 
sil vicuJ tural programs; or 

(c) Combining the exhaust gases frOm several stacks into 
one stack. 

(2) ;'Excessive Concentrations .. for the purpose of deter~ 
mining good engineering practice stack height in a fluid 
modeling evaluation or field study means a maximum con
.:.:entration due to downwash, wakes, Or eddy effects produced 
by structures or terrain features ·.vhich is at least 40 perce11t in 
excess of the maximum concentration experienced in '.he 
absence of such downwash, wakes, or eddy effects. 

(3) "Good Engineering Practice (GEP) Stack Height" 
means the greater of: 

(a) 65 meters; 
(b) Hg = H + L5 L where 
Hg- good engineering practice stack height. meas

ured from the ground level elevation at the base of the 
stack; 

I-I= height of nearby structure or structures meas
ured from ground le.,ei elevation at the base oflhe stack: 

L = lesser dimension (height or width) of the nearbv 
structure or structures: -
. (Cl The height demo.nstrated by a fluid modeling evalua

tion or a field study which is approved by the Department 
and ensures that the emissions from a stack do not result in 
excessive concentrations of any air pollutant as a result of 
downwash, wakes. or eddy effects created by the source itself. 
ne::lrby structures, or terrain obStacies. 

(4) .. Nearby Structures'" means those structures within a 
distance of five times the lesser of the height or :he width 
dimension of a structure but- not greater than one-half mile. 
The height of the structure is measured from the ground level 
elevation at the base of the stack. 

Star. Auth..: ORS Ch. -'68 
Hise..: OEQ 5- l 983. L & er: 4- ! 3-83 

Limitations 
340~20-345 (1) The degree of ernisSion :imitation 

required for any source shail not be affected in any manner 
by so much of the stack height as exceeds good ~ngineering 
~ractice t GEP) or by any other dispersion techniaue. T~:is 
;:irovision J.pplies to new sources and. modific.itions vf 
sou:ces. and to existing sources proposing to increq.se stack 
heights. 
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(2) An emission limitation established pursuant to the 

p;oposed construction of a stack under the criteria estab-

lished in OAR 340-:0-340(3)(c) shall be suoJect to notice and 

opportunity for public comment concerning the fluid model
ing evaluation or field sn1dy that was used to demonstrate 
the need for the increased stack heighL 

St.at. Autb..: ORS Ch. 468 
HisL: DEQ 5-1983. f. & e( ~18-83 

Table 2 
(340- 20- 225) 

Significant Emission rates for the Nonattain.uent 
Portions of the Medford-Ashland Air Quality 
Maintenance Area. 

Emission Rate 
Annual Day Hour 

Air Contaminant Kilcgrarns (tons) Kilcgrams (lbs) Kilcgrarns (lbs) 

Particulate Matter 
('ISP) 

Volatile Organic 

CCl!IP'und (VCC) 

Pollutant 

SOz 
'l'SP 
NOz 
co 

4, 500 (5.0) 

18,100 ( 20. 0) 

23 
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Table 3 
(340-20-225) 

(50.0) 

(200) 

Significant Air Quality 
ambient air quality impact 

which is equal to or greater than: 

4.6 

Pollutant Averaaina Tirr:e 
lmnual 24-hour 8-hour 3-hour 

1.0 ug/m3 5 ug/m3 25 ug/m3 
0.2 ug/m3 1.0 3 ug/m 
l. O ug/m3 

0.5 rng/m3 

(10.0) 

l-hour 

2 mg/m3 



NEIL GOLDSCHMICJT 
GOVE'1NOR 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item N, March 13, 1987, EQC Meeting 

Informational Report: Status of Ogden Martin Systems of 
Marion, Inc. Energy Recovery Facility 

At its January 23, 1987 meeting, the Environmental Quality Commission 
requested an update on the status of the Ogden Martin Systems facility in 
Brooks, Oregon. This report is intended to satisfy that request. 

Solid Waste Aspects 

1. Operational Status 

Wastes are currently being delivered to the Ogden Martin Systems of Marion, 
Inc. energy recovery facility at Brooks from Marion and Polk counties, from 
the Metropolitan Service District (MSD) and from Clark County, Washington. 
For safety reasons, private citizens are not allowed to deliver wastes to 
the facility, but must use the transfer stations in Salem and near 
Woodburn. 

Wastes are delivered in transfer vehicles from the transfer stations in 
Marion County and in Oregon City. Commercial solid waste collection 
companies' compactor trucks and roll-off (drop-box) containers from Marion 
County, Polk County (West Salem), MSD area, and from Clark County also 
deliver wastes directly to the facility. 

Waste quantities from Marion County, including commercially collected 
wastes from the West Salem area of Polk County, average about 8,000 tons 
per month in compaction waste collection trucks, 3,500 tons per month in 
commercial roll-off containers, and 1,500 tons per month from private 
citizens through transfer stations. Waste quantities from the other areas 
are approximately 500 tons per month. Total waste deliveries are thus 
approximately equal to the 160,000 tons per year limit contained in the Air 
Contaminant Discharge Permit. 
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On March 1, 1987, the disposal fee will increase from $12.00 per ton for 
commercial waste collection vehicles on to a charge of $26 .oo per ton. 
Marion County expects that some wastes will be diverted to other disposal 
facilities after this disposal charge increase. This expectation is based 
upon a decrease in the quantity of wastes delivered to the county disposal 
sites after the April 1 , 1985 increase from $6 .00 per ton to $12 .00 per 
ton. The decrease in volume delivered by commercial collection companies 
was regained within a few months. This situation will probably be 
repeated. Wastes delivered by the public dropped from 3,000 tons per month 
to 1 ,500 tons per month after April 1 , 1985 and has stayed down. 

The Metropolitan Service District (MSD) has contracted with Marion County 
for disposal of up to 40 ,000 tons of waste per year, conditional upon 
available capacity in the facility. This waste is delivered to the 
facility from the MSD transfer station at Oregon City. Recently, waste 
quantities generated in Marion County temporarily increased to the maximum 
amount that could be burned. This precluded the transfer of wastes from 
the MSD transfer station in Oregon City for a week and a half. 

2. Combustion Residues 

The Department specified in the Solid Waste Disposal Permit that composite 
samples of the mixed combustion residues (consisting of mixed grate 
siftings, cinders, slag and fly ash) be prepared and chemically analyzed 
following the EPA Extraction Procedure Toxicity Test. The results were to 
be evaluated using a statistical procedure to determine whether the 
residues exceeded the allowable concentrations for classification as a 
nonhazardous waste contained in the federal and state hazardous waste 
rules. 

The initial sampling program was inadequate to determine compliance. 
Ogden-Martin met with the Department and proposed a revised sampling 
protocol and a more intensive test program to collect more representative 
samples and to correct apparent problems in the laboratory analytical 
procedures of the initial tests. The Department approved the revised 
protocol and is currently evaluating the results of this second series of 
samples from the company's contract laboratory. The Department laboratory 
also analyzed samples from this second series and some samples were sent to 
a third laboratory for quality control/quality assurance purposes. It 
could be a number of weeks before this issue is finally resolved. 
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The combustion residues are in temporary storage in a lined cell with 
leachate containment at the Woodburn landfill pending the decision 
concerning its classification. Samples of the water coming into contact 
with these residues are also being analyzed to determine the concentrations 
of various metals and chemical compounds that actually occur in this 
monofill (single waste type) environment. Initial sampling shows very low 
lead and cadmium concentrations. 

The Office of Solid Waste of EPA recently contacted Ogden-Martin Systems, 
Inc. concerning the possibility of EPA studying the residue in the monofill 
during a long-term test program, since the Brooks facility is the first 
energy recovery facility in the U.S. to incorporate an acid gas 
scrubbing/baghouse air contaminant control system. Fly ash captured by 
these controls is mixed with the bottom ash from the combustion chambers. 
Ogden-Martin Systems, Inc. has written to EPA to confirm the company's 
willingness to cooperate in this study. Combustion residue management 
remains of concern, not only to Oregon, but also to EPA and to other states 
in which energy recovery facilities have been operating (some up to 15 
years) or are being proposed. 

The Department has encountered the same problems as have other states in 
reaching a decision to classify the residues as a non-hazardous or as a 
hazardous waste. California has decided to make the determination on a 
case-by-case basis, although no facilities are operational in California at 
this time. New York and Massachusetts are conducting test programs and 
have not made any determinations. The major problems have been due to 
problems in obtaining small samples (as specified in the applicable federal 
and state rules) which truly represent the large quantities of combustion 
residues, preparation and analysis of the samples, and the variability of 
the wastes burned in the facility. 

Air Quality Considerations 

1. Compliance Status 

The Department required Ogden-Martin to conduct source testing to 
demonstrate compliance with the air pollutant emission limits established 
in the Air Contaminant Discharge Permit. Testing was conducted by Ogden
Martin from September 22 to October 8, 1986, for all pollutants limited by 
the permit. Testing was also conducted to demonstrate that the required 
exhaust gas temperature and residence time requirements for control of 
toxic organic pollutant emissions are being met. Except for nitrogen 
oxides, the emissions were less than the permit limits for each pollutant. 
The requirements for exhaust gas temperature and residence time were also 
met. 



EQC Agenda Item N 
March 13, 1987 
Page 4 

The following table shows the permitted emission levels compared to the 
actual tested emissions. 

Pollutant 
PERMIT LIMITS 

lbs/hr 

Nitrogen Oxides 
Sulfur Dioxide 
Carbon Monoxide 
Total Suspended Particulate 
Lead 
Volatile Organic Compounds 
Fluorides 
Mercury 
Hydrogen Chloride 

94 .o 
73 .o 
55 .o 
20.0 

0.52 
3 .1 
1.6 
0 .17 
<23 

Millionth lbs/hr 

Beryllium 
Dioxin (TCDD only) 

2.9 
1.7 

ACTUAL EMISSIONS 
lbs/hr 

122.2 
30. 7 
4.6 
4.5 

.006 
0.4 
0.092 
0.06 
3.6 

Millionth lbs/hr 

<0.44 
0 .038 

In addition to the testing required by the Department, Ogden-Martin 
conducted analysis for a series of organic compounds and heavy metal 
compounds to provide additional information about energy recovery facility 
emissions. Analysis of the source test results shows dioxin and other 
organic compound emissions to be among the lowest levels measured on energy 
recovery facilities. No facility in the United States appears to have 
lower emissions and many are operating at levels 10 to 100 times higher. 

The acid gas control system is also exceeding control requirements, as 
shown by the hydrogen chloride (HC1) and sulfur dioxide emission data. The 
permit required installation of an acid gas control system and contained an 
upper bound on HC1 emissions. Since actual HC1 emissions were expected to 
be dependent on the control system used, the permit requires establishment 
of HC1 limits following the initial source test. More stringent emission 
limits for HC1 will be proposed as part of a permit modification which is 
being considered by the Department. 

The nitrogen oxide (NOxl levels exceed the permit limits. The Department 
is currently considering a request from Ogden Martin for an Air Contaminant 
Discharge Permit modification to increase the NOx emission limit. The 
increase is due partly to the high temperature required for control of 
dioxins and other toxic organic compounds. The NOx level is also affected 
by the amount of yard debris contained in the waste. Yard debris contains 
nitrogen which is converted into NOx during combustion. At the time of the 
source test, high levels of yard debris appear to have been in the waste 
stream. Other facilities with modern combustion systems design are 
emitting NOx at comparable concentrations. For this facility the actual 
NOx emission rate is considered to qualify as Best Available Control 
Technology, and the Department is, therefore, proposing to modify the 
permit to allow that rate. 
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Odgen Martin has also requested an increase in the annual throughput limit, 
from 160,000 tons per year to 200,750 tons per year. The facility was 
constructed to have less downtime than was originally proposed, resulting 
in higher annual capacity. The agreement to accept Metropolitan Service 
District waste at the facility was based on this increased capacity. As 
shown by the emissions test results, the increased throughput could be 
accomodated without exceeding the current permit limits for any pollutant 
except NOx. 

The ambient air quality impacts of the proposed permit modifications were 
evaluated. The maximum annual NOx impact would increase from 0 .71 
micrograms per cubic meter (ug/M3) to 0.92 ug/M3 compared to the standard 
of 100 ug/M3. Ambient impacts of the other pollutants would be lower than 
the previous modeling predictions, due to the reduced actual emission 
rates. The Department considers the proposed impact levels to be 
acceptable. 

It is expected that a proposed permit modification will be on public notice 
at the time of the Commission meeting. 

2. National Testing Program 

EPA has selected this facility for extensive air emissions testing to 
support development of national standards for energy recovery facilities 
because of the state-of-the-art control equipment in use. To initiate the 
testing EPA conducted testing at a location between the boiler and the 
pollution control equipment in conjunction with the required stack testing 
conducted by Ogden-Martin. Results of EPA' s testing should be available in 
the spring. Further testing is scheduled for this summer, at an estimated 
cost of one million dollars. This testing will focus on the mechanisms by 
which dioxin and other toxic pollutants are controlled in the combustion 
process and in the control equipment. 

Noise Control 

Ogden Martin's noise compliance program is well underway and nearing 
completion. To date, all steam venting has been terminated, induced draft 
fan speeds have been reduced to correct a 125 Hertz humming noise 
violation, and steps are being taken to mitigate a high pitched screeching 
noise from the ash screw conveyer system. Upon completion of these 
actions, an interim compliance analysis will be performed by the company's 
acoustical consultant. If these strategies fail to attain compliance, 
Ogden Martin has agreed to install an acoustical barrier at the cooling 
tower circulating pumps. 

Subsequent to completion of their noise compliance program, the Noise 
Section will independently affirm compliance or request additional noise 
control. 
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Summary 

1 • The Ogden Martin Systems of Marion, Inc. energy recovery facility at 
Brooks, Oregon is operating at capacity and without public complaints to 
the Department. 

2. The classification of the combustion residue has not been determined. 
Further analysis is being conducted to determine if lead and cadmium levels 
exceed the allowable concentrations for classification as a nonhazardous 
waste. 

3. The 1986 source tests established that the facility is operating in 
compliance with all Air Contaminant Discharge Permit requirements, with the 
exception of nitrogen oxide emissions. 

4. The Department is proposing to approve a requested Air Contaminant 
Discharge Permit modification to increase the allowable nitrogen oxide 
emissions and annual waste throughput. 

? . EPA is planning to conduct an extensive air emissions testing program 
at the facility to help in setting national standards. EPA is also 
preparing a test program for the combustion residues. 

6. Noise control .improvements have been made and the company is in the 
final phases of their noise abatement program. 

Director's Recommendation 

The Department intends tc continue action to resolve the status of the 
combustion residues from the burner. Public comment on the proposed 
modifications to the Air Contaminant Discharge Permit will be solicited and 
reviewed prior to final action on the request for modification. 

It is recommended that the Commission concur in this course of action. 

WL Sims:d 
AD237 
229-6414 
February 26, 1987 

Fred Hansen 
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Informational Report: Proposed Approach for Establishing 
Total Maximum Daily Loads as a Management Tool on water 
Quality Limited Segments 

Considerable discussion has o.ccurred over water quality management in 
Oregon during the past se~eral months. The Department has prepared this 
staff report in response to that discussion and to describe several water 
quality management activities required by Federal law. The report provides 
the Commission with background information on the issue of total maximum 
daily loads (TMDLs} and proposes recommendations for Department actio,n. 

Historically, the Department of Environmental Quality has implemented water 
quality control activities in accordance with a general management plan. 
This plan sets forth an overall program to preserve and enhance water 
quality statewide and to provide for the beneficial uses of the water 
resource. It is intended to fulfill the policy of the State of Oregon 
regarding water pollution control as expressed in the Oregon statutes. 
This management plan is also designed to satisfy water quality planning 
and management activities identified in the Federal Clean Water Act (CWA) 
of 1972. 

Section 303 of the CWA (Attachment I} contains the basic Federal 
requirements for water quality management planning. This section deals 
specifically with water quality standards and implementation plans, and 
introduces the concept of a total maximum daily load (TMDL}. According to 
the CWA, total maximum daily loads are to be developed on those waters 
where minimum treatment controls for point sources are not stringent enough 
to meet the established water quality standards. These waters are said to 
be •water quality limited~. Attachment A provides specific details on the 
requirements of Section 303, including the issue of total maximum daily 
loads as they relate to water quality management in Oregon. Further 
background information on Oregon's present water quality management plan is 
presented in Attachment B. 
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Among other requirements, Section 303(d) specifies the timing for each 
state to submit a list of identified "water quality limited" segments and 
established loads. The first submission is required within 180 days after 
the EPA Administrator publishes the "identification of pollutants suitable 
for maximum daily load measurement correlated with the achievement of water 
quality objectives" pursuant to Section 304(a) (2). This notice was 
published on December 28, 1978 (Attachment J). In a literal sense, the 
state was not required to submit anything to EPA until June 26, 1979. 

In 1973, the Department classified stream segments to satisfy the first 
requirement identified in Section 303(d) (Attachment C). Basically, 
the Department was faced with the choice of designating waterways as being 
either "effluent limited" or "water quality limited" as required in the 
Act. An "effluent limited" segment is a reach where water quality 
standards can be met by the application of technology based minimum 
controls for all dischargers. In contrast, a "water quality limited" 
segment is a reach where greater than technology based/secondary treatment 
requirements are needed to continually achieve water quality standards. 
The "water quality limited" label better conveyed the impression that the 
.loading capacity of stream segments is limited; that case-by-case analysis 
of the effect of a proposed new or expanded discharge is necessary; and 
that highest and best practicable treatment and control is needed to 
minimize adverse effects on water quality. Thus, for these and other 
advantages, the label of "water quality limited" seemed to best serve 
Oregon's interests and was applied to all water bodies of the State. 

This label seemed appropriate because Oregon (via limitations established 
in discharge permits) had achieved waste load allocation for degradable 
organics {BOD) which resulted in substantial water quality standards 
compliance statewide. Remaining standards violations were related mostly 
to the effects of diminished stream flows, higher than desirable 
temperatures due to solar heating, seasonal turbidity from stormwater
induced soil erosion, bacteria from occasional sewage bypasses and land 
runoff, and natural conditions. The use of total maximum daily loads and 
waste load allocations to address these problems did not seem logical at 
the time. 

The primary disadvantage of labeling streams "water quality limited", 
however, was the need to establish TMDLs. The Department believed the 
process necessary to establish TMDLs would require substantial resource at 
the expense of other priority water quality issues. A total maximum daily 
load is basically equivalent to the loading capacity of a water body. This 
loading capacity is the greatest amount of pollutant loading that a water 
can receive without violating water quality standards. The 1985 EPA 
regulations (Attachment K) defined a TMDL as the sum of the individual 
waste load allocations {WLA) for point sources plus the load allocations 
(LA) for nonpoint sources and natural background. EPA further defined WLA 
as the portion of a receiving water's loading capacity that is allocated to 
existing or future point sources of pollution. Similarly, the LA is the 
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portion of a rece1v1ng water's loading capacity that is attributed to 
existing or future nonpoint sources or to natural background sources, 

On December 12, 1986, the Northwest Environmental Defense Center (NEDC) 
filed a suit in the Federal District Court of Oregon against Lee Thomas, 
Administrator of EPA, to require him to ensure that TMDLs are established 
and implemented for waters within Oregon identified as being "water quality 
limited" (Attachment D). That suit specifically identified the Tualatin 
River and generally other streams in Oregon that are designated as water 
quality limiting. Subsequently, NEDC filed a "Notice of Intent" to sue, 
naming 27 other water bodies requiring TMDLs be established (Attachment E). 

The pending law suit contends that Section 303 requires EPA to establish 
TMDLs on "water quality limited" stream segments and that this is a non
discretionary function. Therefore, EPA is obligated by statute to 
establish TMDLs, The Department has reviewed the suit with the State 
Attorney General's office to establish our legal position. Essentially, 
the Department has two alternatives: 

1. Develop the TMDLs and WLAs itself consistent with a state 
developed process and available resources, or 

2. Have EPA develop the TMDLs and WLAs. 

The Department believes that establishing TMDLs and, particularly, WLAs 
will be quite controversial. There will be a number of different alter
natives for achieving the WLAs including flow augmentation, modified 
treatment method, no discharge, land application, or a combination of these 
or other alternatives. If for example, phosphorus levels are of concern, a 
ban on detergents containing phosphorus may be considered, Because of 
this, the staff would like to use a process that involves as much public 
participation as practicable so that all potential alternative WLAs and 
potential implementation strategies are given appropriate evaluation. 
EPA's approach, as established by Federal guidance and regulation, does not 
allow for more than minimal public participation, 

The Department feels that it is more consistent with the overall approach 
of the state's environmental control program that we take the lead in 
establishing TMDLs and WLAs. Therefore, we have been an active participant 
in the negotiations between EPA and NEDC to develop an acceptable approach 
to settle the suit. 

On February 10, 1987 the Department met with the U.S. Justice Department 
and EPA to finalize a settlement proposal, The Justice Department and EPA 
presented the proposal developed to NEDC on February 11, 1987. The 
Department has not heard officially from the U.S. Justice Department and 
EPA, but apparently the settlement offer was rejected by the plaintiffs. 

Consequently, the Department has decided to move forward in a positive 
fashion to propose to the Commission that we proceed to implement the TMDL 
process contained in the settlement offer. 
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Proposed Approach 

The following section describes how the Department proposes to address the 
issue of TMDLs on "water quality limited" segments. For these segments, 
the allowable pollutant loadings need to be determined so that water 
quality standards will not be exceeded. Once established, the allowable 
pollutant loading needs to be allocated to individual point sources as well 
as nonpoint sources. 

The proposed approach to establish and implement TMDLs and WLAs consists of 
the following key elements: 

1. Identify the water quality limited stream segments on which 
TMDLs and WLAs will be developed and describe how other 
waterbodies will be assessed and additional "water quality 
limited" segments will be identified, ranked, and addressed 
in the future. 

2. Describe how TMDLs/WLAs will be developed. 

3. Establish a generic process to be used by the Department to 
develop and adopt the TMDLs/WLAs for each "water quality 
limited" segment. 

4. Describe how the Department will address applications for 
discharge permits during the period from the time a water 
quality limit segment is identified and the time TMDLs/WLAs 
are adopted. 

5. Describe the basic procedure for developing strategies which 
will be used to implement the TMDLs/WLAs through the NPDES 
permit process. 

Department staff have evaluated the 1986 305(b) report, the NEDC suit, and 
the NEDC "Notice of Intent" to file suit to determine what "water quality 
limited" segments may be due to point sources. These segments represent 
those most appropriate for the initial establishment of TMDLs. 

These point source affected segments are listed in Attachment F. For each 
waterbody, the table presented in Attachment F includes the water quality 
parameter(s) of concern, a proposed date for completing the initial steps, 
and a list of NPDES permits which discharge to the stream. 

Attachment F is intended to be a starting point for initiating the TMDL/WLA 
process in Oregon. The recently amended Federal CWA contains provisions 
under which the Department will conduct an evaluation of segments where 
nonpoint sources or toxics could lead to the non-attainment of water 
quality standards. The Department will conduct a nonpoint source 
assessment over the next 18 months and a water quality status assessment 
over the next twelve (12) months. These assessments will determine whether 
TMDLs are appropriate for other segments within the State. As these 
assessments are completed and new information becomes available, other 
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segments may be identified as "water quality limited". The schedule for 
conducting new TMDL/WLA work will be negotiated with EPA annually 
during the development of the State/EPA Agreement. As further assessment 
work is completed on remaining waterbodies, presently considered non-point 
source limited and any other waterbodies identified in 305{b) efforts may 
be added to the "water quality limited" segments list. This approach will 
provide the Department the flexibility to add new "water quality limited" 
segments and to prioritize TMDL and WLA development annually through the 
State/EPA Agreement. 

After the "water quality limited" segments have been identified the 
Department must develop appropriate TMDLs and WLAs. This process begins by 
evaluating the standard{s) being violated and determining what factors 
contribute to these violations. Attachment H describes how the Department 
conducted this evaluation on the Tualatin River. This approach will be 
used on the other "water quality limitec1" segments, with appropriate 
modifications, to address different standard violations and their 
associated causes. 

The Department proposes to divide the total allowable pollutant loadings 
among the point sources, nonpoint sources, and natural background sources. 
The natural background sources can be separated from the nonpoint sources 
through carefully designed monitoring surveys. Attachment L provides 
potential strategies for allocating the point source load among the 
permitted dischargers within a segment. 

Once the allowable pollutant loac1ings have been allocated, various 
strategies for achieving these loadings will have to be evaluated and 
selected. These strategies may include utilizing flow augmentation, 
modifying treatment methods, eliminating discharges, utilizing land 
application, or a combination of these or other alternative. If for 
example, phosphorus levels are of a concern, a ban on detergents containing 
phosphorus may be considered as a potential strategy for meeting the TMDL. 

The Department has identified a generic process which can be 
develop TMDLs and WI.As for "water quality limited" segments. 
has been divided into four phases as follows: 

Phase I: 

used to 
The process 

1. Department staff will develop TMDLs for "water quality 
limited" segments and associated problem parameters. 

2. Director proposes TMDLs and presents the evaluation and 
hearing process schedule to EQC as an informational item. 

3. Place TMDLs on 30-day public notice for public review and 
comment. 

4. Respond to public comment and Director issues list of TMDLs. 
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Phase II: 

1. Establish a local Water Users Advisory Committee. 

2. Advisory Committee reviews TMDLs and considers various 
alternatives to achieve TMDLs, exploring strategies for 
point and nonpoint sources, and for allocating the point 
source load among the permitted dischargers within a segment 
{Attachment L). 

3. DEQ prepares staff report proposing a revision in the river 
basin plan rules to establish TMDLs, waste loads and 
implementation strategy. 

4. Staff presents report to EQC with a request for 
authorization to hold a rule-making hearing. 

5. DEQ holds public hearing; local advisory committee formally 
presents their findings at the hearing (30 days' public 
notice for hearing). 

Phase III: 

1. DEQ prepares staff report responding to hearing testimony 
and proposing final basin plan rule revision to the EQC for 
adoption. 

2. EQC meeting for rule adoption. 

3. Department submits TMDLs/WLAs to EPA for approval. 

Phase IV: 

1. DEQ implements rule via NPDES permit program and NPS 
activities after it is adopted and approved by EQC. 

Interim Period 

There has been some question over how the Department will address 
applications for discharge permits for sources within a water quality 
limited segment before TMDLs and WLAs are adopted. Applications could be 
for permit renewal for existing sources, or a permit request for new 
sources. 

For permit renewals where no increase in discharge is requested, the 
Department intends to reissue without modification of permit limits. 
For new sources and existing sources that propose expansion, the Department 
would propose to accommodate increased discharges providing that in our 
judgment there would be no conflict with what might be the ultimate control 
strategy for the basin. 
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TMDL/WLA Implementation 

After the TMDLs and WLAs have been adopted, it will be the Department's 
responsibility to address point source permits consistent with the 
implementation strategy adopted. Current administrative rules (OAR 340-45-
055) allow the Department to modify existing permits and to include new 
limits for complying with established waste loads if the implementation 
strategy would so dictate. Should reduced limits be placed in permits, 
compliance schedules for reaching those limits would be specified and would 
be consistent with the adopted implementation strategy, 

Tualatin Basin 

In November 1985, the Department began an intensive assessment of water 
quality and pollution sources in the Tualatin Basin. One purpose of the 
Tualatin study is to develop water quality management tools to be used in 
other Oregon basins. Consequently, the Tualatin River is the most 
appropriate area for initiating TMDLs in Oregon. The process proposed 
by the Department indicates that a hearing process schedule for 
establishing TMDLs/WLAs on a particular segment will be presented to the 
Commission. Attachment G presents this schedule for completing TMDL work 
in the Tualatin Basin. 

In addition to a hearing process schedule, a TMDL is also being proposed 
for the Tualatin River. The technical evaluation for developing the TMDL 
is presented in Attachment H. Ammonia and phosphorus are the two water 
quality parameters initially addressed. The stretch of the Tualatin River 
below Rock Creek currently violates the dissolved oxygen standard during 
summer low flow. The dissolved oxygen depression in the river is due 
primarily to the nitrification of ammonia. Concerns have also been raised 
about nuisance algal growth in the lower Tualatin and Lake Oswego. 
Although phosphorus is not the only factor which stimulates algal growth, 
studies indicate it can have a major effect on the abundance and type of 
algae produced. At this time, pending review of public comments, the 
Department believes that ammonia and phosphorus are the two critical 
parameters that are directly related to water quality problems for the 
point sources in the basin. 

Table 1 presents 
Tualatin River. 
Farmington gage. 

the proposed TMDI,s for ammonia and phosphorus in the lower 
These loads are based on flows for the Tualatin River at 

The recommended approach for the Tualatin is to identify a set of loads for 
varying flow conditions. This technique will better address the dynamic 
nature of the river. This approach will also allow a range of options to 
be considered in the process of establishing WLAs that meet water quality 
standards. Alternatives could include permit conditions specified in terms 
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Table 1. Proposed Maximum Allowable Pollutant Loads 
for the Tualatin River 

Tualatin River Maximum Ammonia Maximum Total Phosphorus 
at Farmington, Load in River Load in River 
Discharge (cfs) (lbs/day) (lbs/day) 

100 - 150 540 80 

150 - 200 810 120 

200 - 250 1080 160 

250 - 300 1350 200 

300 - 350 1620 240 

350 - 400 1880 280 

of receiving water flows. Another option might be to identify the use of 
upstream reservoir storage capacity to augment stream flows. 

Summary 

• The Department has identified water quality limited segments on several 
rivers in Oregon. 

• The Federal Clean Water Act under Section 303 requires the establishment 
of total maximum daily loads (TMDLs) for stream segments identified as 
"water quality limited". 

• TMDLs have not been formally established in Oregon. 

• The Northwest Environmental Defense Center (NEDC) has sued EPA requiring 
them to establish TMDLs. 

• NEDC has also filed a Notice of Intent to sue, identifying 27 water 
bodies requiring TMDLs. 

• EPA is obligated by statute to establish TMDLs; this is a non
discretionary function. 

• The Department can choose to develop the TMDLs and WLAs. If DEQ chooses 
not to, EPA will have to develop the TMDLs and WLAs. 

• The Department has developed a process and schedule for establishing 
TMDLs on water quality limited segments. 

• TMDLs are proposed for ammonia and phosphorus in the lower Tualatin 
River. 
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• The Department intends to place the proposed TMDLs for the Tualatin 
on public notice for public comment in April. 

• The Department will be working until April to refine the technical 
information provided in Attachment H. Refinements will include input 
from a technical advisory committee being established for the Tualatin 
project, 

Director's Recommendation 

It is recommended that the Commission: 

1. Approve the process identified by the Department for 
establishing TMDLs including the proposed schedule for 
completing Phase I for those stream segments listed in 
Attachment F, Table F-2. 

2. Concur with the Department's intent to place the Tualatin 
TMDLs on 30-day notice for public review and comment, thus 
initiating the entire TMDL/WLA process for the Tualatin 
River. 

Fred Hansen 

Attachments: (6) 

A. Total Maximum Daily Loads and Water Quality Management in Oregon 
B. Background for Oregon's Present Water Quality Management Plan 
c. Oregon's Initial Stream Classification Submittal to Satisfy 

Section 3 03 (d) 
D. Federal District Court Civil Complaint 86-1578-PA: NEDC and 

John R. Churchill vs. USEPA 

E. Notice of Intent Dated January 6, 1987: NEDC to USEPA, et.al 
F. Proposed List of Waterbodies Needing Total Maximum Daily Loads 
G, Proposed Schedule for Establishing TMI\Ls/WLAs/LAs on the Tualatin 

River 
H. Technical Evaluation for Proposed Tualatin TMDLs 
I. Section 303 of the Clean Water Act 
J. EPA Guidance on Total Maximum Daily Loads - 1978 
K. EPA Water quality Planning and Management Final Rules - 1985 
L. Point Source Waste Load Allocation Methods. 

R. Nichols/N. Mullane:h 
WH1650 
229-5284 
February 10, 1987 





ATTACHMENT A 

TOTAL MAXIMUM DAILY LOADS AND WATER QUALITY MANAGEMENT IN OREGON 

FEDERAL REQUIREMENTS FOR TOTAL MAXIMUM DAILY LOADS 

The Federal Clean Water Act (CWA) sets out planning and management 
activities to be undertaken by States and local governments. The 
activities described establish the water quality goals and standards (as 
was done in Oregon prior to passage of the CWA) and develop programs to 
meet those goals. The water quality management program is defined in 
Sections 106, 205(g), 205(j), 208, 303, and 305 of the CWA. 

This Federal legislation was initially passed by Congress and signed into 
law in 1972. Section 303 of the CWA deals specifically with water quality 
standards and implementation plans. Section 303(d) introduced a concept 
referred to as a total maximum daily load (TMDL). According to the CWA, 
total maximum daily pollutant loads are to be developed on those waters 
where minimum treatment controls for point sources are not stringent enough 
to meet the established water quality standards. 

The process identified by Section 303(d) requires each state to perform 
several tasks. These include: 

1. Identify waters where "Best Practicable Control Technology" (BPT) for 
industrial point sources and "Secondary Treatment" for municipal 
sources are not stringent enough to implement established water 
quality standards, and establish a priority ranking for such waters. 
(The EPA administrator is required to define BPT and Secondary 
treatment by rules.) 

2. For the waters identified and in accordance with the priority ranking, 
establish the "total maximum daily load" (TMDL) for those pollutants 
which the EPA Administrator identifies pursuant to Section 304(a)(2) 
as suitable for TMDL measurement correlated with the achievement of 
water quality objectives. 

3. Identify waters where controls on thermal discharges required in 
Section 301 are not stringent enough to protect aquatic life and 
estimate the total maximum daily thermal load required to assure 
protection of aquatic life. 

4. From time to time, submit priority lists and established TMDLs to the 
Administrator for approval. The Administrator must approve or 
disapprove within 30 days. If disapproved, the Administrator shall 
within 30 days identify the waters and establish TMDLs as necessary to 
implement water quality standards. 

5. For the purpose of developing information, identify all other waters 
of the state (not included in the above requirements) and estimate 
TMDLs for pollutants identified by the EPA Administrator pursuant to 
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Section 304(a)(2) at a level to assure protection of a balanced 
indigenous population of fish, shellfish and wildlife. 

The first submission of the waters identified and loads established by each 
state is also defined in Section 303(d). It is required within 180 days 
after the EPA Administrator publishes the "identification of pollutants 
suitable for maximum daily lead measurement correlated with the achievement 
of water quality objectives" pursuant to Section 304(a)(2). This notice 
was published on December 28, 197 8. In a literal sense, the state was not 
required to submit anything to EPA until about June 28, 1979. 

Specific guidance from EPA regarding the implementation of Section 303(d) 
was initially vague and sparse. A. 1973 policy statement from EPA placed 
the greatest water quality management emphasis on the issuaice of NPDES 
permits for industrial and municipal sources. Permit limits were to be 
based on effluent limits (BPT or secondary treatment) if such limits were 
adequate to meet water quality standards. More stringent controls were to 
be implemented if the technology based effluent limits would not assure 
compliance with water quality standards, At that time, the establishment 
of TMDL's was a low EPA priority. 

DEPARTMENT ACTIVITIES RELATED TO SECTION 303(d) 

In 1973, the Department classified streams segments to comply with Section 
303(d). This list was initially submitted to EPA on February 15, 1973 and 
approved by them on July 17, 1973 (Attachment C). The classification was 
subsequently refined in 1976. The Department was faced with the choice of 
designating waterways as being either effluent limited or water quality 
limited. The Department considered the advantages and disadvantages as 
follows in making its choices; 

1. Effluent Limited Segments 

a. Definition 

An effluent limited segment is a reach where water quality 
standards can be met by the application of technology based 
minimum controls for all dischargers. 

b, Advantages 

1 ) Less cost to dischargers 
2) Easier to operate plants 
3) Less solids to dispose 
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c. Disadvantages 

1) The "effluent limiting" label would give the impression 
that increased waste loads could be accommodated 
without justification or water quality impact 
evaluation -- all that was necessary was to meet 
effluent guidelines. This was inconsistent with the 
Commision policy to protect high quality waters and to 
minimize discharges to streams. 

2) A classification of •effluent limiting• might have 
limited the ability of Oregon to require controls more 
stringent than federal minimums -- or at least make it 
more difficult to require more stringent controls to 
protect high quality waters. The focus of the federal 
law was the clean up of dirty water. Abatement was the 
issue. Prevention programs were ignored. Oregon felt 
continually frustrated in efforts to protect existing 
high quality waters. 

3) There was concern that construction grant assistance 
for municipal facilities might be directed to "water 
quality limited" segments. This could have hampered 
Oregon's efforts to protect high quality.waters. In 
addition, Oregon was expecting a better level of 
performance of secondary treatment technology than that 
defined by EPA (20/20 vs. 30/30). Again, there was 
concern that cities would be disqualified from 
receiving grants if 20/20 treatment was required on 
effluent limited streams. Oregon did not want to relax 
state treatment requirements to prevent diminished 
water quality over time as growth occurred. Also, 
minor plant upsets at a 30/30 plant would more severely 
affect uses, especially during critical summer flows. 

2. Water Quality Limited Segments 

a. Definition 

A water quality limited segment is one where greater than 
technology based/secondary treatment requirements are needed 
to continually achieve water quality standards. 

b, Advantages 

1) The •water quality limited" label better conveyed the 
impression that the assimilative capacj.ty of the stream 
is limited; that case-by-case analysis of the impact 
of a proposed new or expanded discharge is necessary in 
each case; and that highest and best practicable 
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treatment and control to minimize adverse impact on 
water quality is necessary and appropriate. 

2) There would not be any major change in the existing 
Oregon program or requirements. Oregon had all sources 
under State Waste Discharge Permits. These permits 
contained effluent limits consistent with Oregon 
requirements of a minimum of secondary treatment or 
control equivalent to secondary treatment (highest and 
best practicable treatment and control). For instance, 
conventional technology is capable of routinely 
achieving 10/10 effluent quality in larger plants with 
the full time attention of operators. 

3) Grants would continue to be available to all 
municipalities 

4) Better able to limit discharge loads to maintain and 
enhance water quality. By going this route, Oregon 
would get a signif ioant jump on maintaining high 
quality waters and would, in addition, provide a 
greater cushion to accommodate new industry and growth. 

5) Minor upsets at treatment plant not likely to severely 
stress water quality of receiving streams. 

c. Disadvantages 

1) Requires better trained operators because of operation 
complexity. 

2) More solids to dispose 
3) Need to establish TMDL 1 s which was predicted to be 

resource intensive. 

3. Total Maximum Daily Loads (TMDL) 

a. Definition 

A total maximum daily load is essentially equivalent to the 
loading capacity of a water body. The loading capacity is 
the greatest amount of pollutant loading that a water can 
receive without violating water quality standards. In 1985, 
EPA published regulations governing water quality planning 
and management activities. These regulations state that a 
TMDL shall be expressed as the sum of the individual waste 
load allocations (WLA) for point sources plus the load 
allocations (LA) for nonpoint sources and natural 
background, EPA further defined WLA as the portion of a 
receiving water's loading capacity that is allocated to 
existing or future point sources of pollution. , The LA is 
the portion of a receiving water's loading capacity that is 
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attributed to existing or future nonpoint sources or to 
natural background sources. 

b. Advantages 

1) In those streams or sub-basins where stringent 
requirements set by EQC are not enough, a mechanism is 
available to establish higher requirements 

2) Concept is valid in basins having: 

a) Limited water quantity 
b) Pollution problems caused by existing point 

sources 
c) High density population and industrial growth 

potential 

c. Disadvantages 

1) Provides opening for request to relax treatment 
requirements if TMDL limit is higher than existing 
loads. In order to maintain high quality waters a 
strong anti-degradation policy must be included and 
adhered to, 

2) Time consuming to establish reasonable TMDL without 
being challenged by regulated community regarding 
database used. 

3) Value or usefulness of TMDL on nonpoint source water 
quality limited segments is questionable. 

Based on the above, the Department classified all waterways in the state 
of Oregon as water quality limiting in 1973, The classification was 
reviewed and refined in the 1976 water quality management plans. This 
designation was made because certain desirable water quality levels are not 
always met even if highest and best practicable treatment (30/30) of point 
source wastes is achieved in the basin. 

Oregon has already implemented waste load allocations for degradable 
organics (BOD) necessary to achieve water quality standards where point 
sources were involved. In 1972, substantial water quality standards 
compliance had been achieved statewide. Water quality had been improved in 
the Willamette to meet the dissolved oxygen standard. Planning and 
construction was underway in the Tualatin Basin to provide new facilities 
that, when completed, were expected to achieve compliance with standards, 
(10/10 or better treatment on the mainstream, phosphorus reduction, 
dilution, 5/5 or better on tributaries). 

Standards violations remaining were related mostly to the effects of 
diminished stream flows, higher than desirable temperatures due to solar 
heating, seasonal turbidity from stormwater induced soil erosion, bacteria 
from occasional sewage bypasses and land runoff, and natural conditions. 
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None of these conditions were considered appropriate for total maximum 
daily loads and waste load allocations. 

Thus, by 1976, the Department viewed load allocation to be necessary and 
appropriate only in the case of BOD, The existing allocations in permits 
were deemed to be adequate. EPA expected future submittals to be included 
in the State/EPA Agreement for each fiscal year. The implication was that 
approval of the State/EPA Agreement and award of program grants included 
approval of revisions of segment classification and new or revised 
TMDL/WLA's. If EPA had assumed otherwise, approval of the State/EPA 
Agreement would have been denied and program grant funds would have been 
Withheld, 

In summary, classification as "water quality limiting" seemed to cause no 
extra work, seemed consistent with the existing program, and seemed to best 
serve Oregon's interests. 

FUTURE WATER QUALITY MANAGEMENT DIRECTION 

Water quality management in Oregon must continue to evolve in order to 
respond to emerging needs. Most major point sources already apply the best 
technology available for conventional wastewater treatment, Additional 
treatment, to address pollutants of concern in the 1980 1 s and beyond (e.g., 
nutrients and heavy metals) will be expensive and require major 
investments. Decisions regarding treatment requirements must continue to 
protect the uses dependent on water quality and must continue to be 
supported by a sound technical basis. Also of concern is the threat of 
legal challenges regarding water quality management decisions made by the 
Commission and by the Department, 

To address terms of Section 303(d), the Department has proposed an 
approach in updating the Statewide Water Quality Management Plan, 

orderly 
First, a 

set of key terms needs to be clearly defined which relate to the 
development of total maximum daily loads. These definitions should be 
incorporated into the Oregon Administrative Rules. The terms to be defined 
include: 

• Water quality limited segment 
• Allowable pollutant loading 
• Wasteload allocation 

Next, a more formal process needs to be established which identifies 
waters of the state where application of conventional waste treatment and 
control technology for point sources will not result in compliance with 
water quality standards established under ORS 468.735. The Department has 
prepared an initial list of these "water quality limited" streams, Water 
bodies other than those currently identified will need to be ranked for 
more detailed assessment in the future. 
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In selecting and ranking other basins, streams, or lakes for 
setting TMDL's in the future, the Department should at least consider these 
criteria: 

1. Projections of growth and new developments 
2. Severity of pollution concerns 
3, Decisions that must be made regarding permit renewals or new 

permits based on Item 1 above. 
4. Minimum instream flows set by Water Resources Commission 
5. Other factors whioh would influence water quality and are unique 

to individual stream segments, including the relative 
significance of nonpoint sources, 

Once the waters of the state are identified and prioritized, allowable 
pollutant loadings need to be defined, These loadings should be set so 
that water quality standards will not be exceeded. Then an approach needs 
to be developed to specify that portion of the allowable pollutant loading 
which would be allocated to point sources. A procedure for allocating 
loads among multiple point sources also needs to be established, The 
entire allowable loading/wasteload allocation process would be treated much 
like water quality standards and would include public participation. 

A concern of the Department when TMDL's are established is that the 
regulated communities may request relaxation of existing treatment 
criteria, especially if streams can accommodate large loads. To address 
this concern, the Department will need to: 

1. Re-evaluate present policies 
2. Revise, restructure, and cross reference present policies as 

appropriate 
3, Add new policies to the Water Quality Management Plan 

If total maximum daily loads are limited to truly water quality limited 
segments and the corresponding parameters, the concern of relaxation of 
treatment criteria should not be a problem, 

BC:c 
WC1444 
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BACKGROUND FOR OREGON'S PRESENT WATER QUALITY MANAGEMENT PLAN 

HISTORICAL PERSPECTIVE OF STATE REQUIREMENTS 

The purpose of water quality management in Oregon is to set forth a program 
to preserve and enhance water quality statewide and to provide for the 
beneficial uses of the water resource, Historically, the Department of 
Environmental Quality and its predecessor agency, the Oregon State Sanitary 
Authority, implemented water quality control programs in accordance with a 
general management plan. This plan was intended to fulfill the policy of 
the State of Oregon regarding water pollution as expressed in the Oregon 
Revised Statutes (ORS). The plan consists of the following components: 

1. Legislated water quality management objectives (policy) set forth in 
ORS 46 8. 71 0 • 

2. Water quality standards adopted by the Environmental Quality 
Commission pursuant to ORS 468.735 and in accordance with the policy 
contained in ORS 468.710. 

3. The policy of the Environmental Quality Commission (and the State 
Sanitary Authority) to evaluate each source, activity, proposal, or 
problem on its own merits based on available information regarding 
past history, present status, and projected future occurrences. 

4. The specifically applicable provisions of ORS Chapters 454 and 468, 
and Oregon Administrative Rules Chapter 340, Divisions 1, 4, 5, and 8, 
which contain limitations, requirements, and guidance for 
consideration in the process of making each decision. 

In accordance with the applicable provisions of Oregon Law (ORS Chapter 
468) and Section 303(e) of Public Law 92-500, water quality management 
plans were formally developed in 1976 for each of 20 designated river 
basins in Oregon. The purpose of these plans is to guide logical and 
orderly planning and to implement waste treatment which is necessary 
to accomodate planned future growth and development without sacrificing 
water quality. 

WATER QUALITY MANAGEMENT POLICIES IN OREGON 

The historic water quality management plan has continuously evolved as 
need, experience, and background data permit. Oregon's program today 
resulted from a major policy shift in the late 1960 1 s, prior to the passage 
of Federal Clean Water Act (Public Law 92-500) in 1972. 

In 1967, the Environmental Quality Commission (then the Oregon State 
Sanitary Authority) changed the management approach for water quality 
control in Oregon. The historic approach of UTILIZE THE FULL WASTE 
HANDLING CAPACITY OF THE STREAM to reduce treatment costs was judged a 
failure and rejected. The 1967 approach was designed to KEEP AS MUCH WASTE 
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OUT OF STREAMS AS POSSIBLE. The use of best practicable technology was 
initiated, 

The program focused on water pollution prevention rather than remedial 
action, Water quality management in Oregon consisted of several key 
elements to support the program. These elements included: 

1. Establish standards to describe the water quality necessary to protect 
identified beneficial uses. 

Recognized beneficial uses of the water resource in Oregon have been 
set by the Water Resources Department, Water quality standards to 
protect these beneficial uses have been adopted by EQC. The water 
quality standards include descriptive and numerical limits for 
physical, chemical, and biological parameters, The data base for 
standards development will never be adequate, but will improve over 
time. The best available information is used to establish standards 
for those parameters that appear most significant. Existing standards 
are reviewed periodically and adjusted where appropriate. Standards 
for new parameters are added where needed and sufficient information 
exists. 

Changes are undertaken with caution, 
to be reluctant to construct required 
perceived instability in requirements. 

Frequent changes cause sources 
facilities in the face of 

2. Protect and maintain high quality waters, 

Existing high quality waters (quality better than established 
standards) in the majority of Oregon's streams is one of the state's 
greatest assets. Discharges and activities have been controlled to 
the extent practicable so as to protect and maintain these existing 
high quality waters (the Anti-degradation clause in EQC rules), 

3, Minimize wastewater discharges. 

Whenever possible, production processes that do not generate waste are 
used, To the extent practicable, wastewater is recycled or reused, 
An example is the use of treated wastewater for irrigation of 
appropriate crops. Treatment and discharge to public waters is the 
1 ast resort. 

4. Require technology based minimum controls (BPT) for all dischargers. 

All sources are required to provide at least "Best Practicable 
Treatment and Control of Wastes (BPT ) 11 , regardless of impact of their 
discharge on water quality. 

In 1967, BPT was defined as use of conventional waste treatment 
technology to achieve secondary treatment technology or equivalent 
control -- (30/30) for BOD and suspended solids concentrations, 
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Today, conventional secondary treatment technology can achieve even 
better levels of treatment (10/10), 

5. Require more stringent controls where BPT is used and point sources 
cause continued water quality standards violations. 

Where BPT is employed, and monitoring, data analysis, and experience 
indicates that standards are not or will not be met as a result of 
point source discharges, more stringent treatment requirements will be 
imposed. These requirements are likely to be •technology forcing". 
(Example: Tualatin Basin -- main stem 10/10, tributaries 5/5 with 
summer phosphorus removal). 

6. Use the best available information to determine more stringent 
treatment requirements. 

Data is rarely sufficient to adequately define either short- or long
range pollution abatement requirements, Rather than wait for lengthy 
data collection and study efforts, use available information together 
with experience and professional judgement to formulate requirements. 
Negotiate programs and schedules accordingly. Recognize •reasonable 
further progress" and do not penalize the discharger if water quality 
standards are not quite achieved. Negotiate further programs and 
schedules as necessary. 

7, Provide for an orderly phasing of new requirements. 

To the extent practicable, minimize disruption to sources by 
scheduling new control requirements to coincide with expansion, 
modification, or reconstruction activities, This allows reasonable 
opportunity to finance facilities and amortize investments, Since the 
planning, design, and construction of pollution control facilities 
frequently requires 2 - 8 years, anticipation of future needs is 
essential. 

If the pollution problem is such that irreparable damage will result 
to a resource, immediate compliance or termination of discharge may be 
appropriate. 

8. Accommodate growth by improving waste treatment and control 
efficiency, yet maintain a growth margin for new sources, 

Existing sources should plan to accomodate growth by improving waste 
treatment and control efficiency so that discharged waste loads 
(organic) will not increase over present permitted levels (unless 
otherwise approved by the EQC). 

In general, a growth margin should be maintained such that the EQC can 
authorize a new source discharge in the public interest without the 
need to go back to existing sources and require waste load reductions, 
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9. Pursue control of dispersed (non point) sources of pollution resulting 
from land management activities. 

BC:c 
WC1444 
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u. s. EN v 1 Ro NM EMT 11 L I' r: o Ti: c T 1 o r-J 11 G [ ~lf~ft'.ENT or rnvrnn•MrNtM ou•urv 

REGIOM X [IB [?_@ ~ lJ 'rJ (~[ill 
l 2 0 0 s Ix 111 Av [Nu [ ,11) L 1 ~ l'j I.: 

R!Pl'I' to I 1 Al1N Oi. }l S t05 

· llonor:tble Tom McColl 
Govurnor o[ Orcs~on 
St:ite C:ipito t 
S'1li::m, Or<'GOll 97310 

Dear Covernor Mc Ca 11:; 

S E A T T l f , W A ~ It I t~ G f 0 N ~ 0 1 0 I 

OFFICE OF THE DIRECTOR 

J~ '.. l .. J'j;',; 

The rcmaininc clements of the State of Orecon's proposed continuinc 
pl:.mni11c proc..:ns required undct· Section 303(c>) of the Federal Water 
Pollution Control Act Amendments of 1972 have been reviewed by this 
office. I nm pleased to approve the plnnnini; meth<>dolo<'.Y nnd the 
clnssificntion of stre.'.lm segments sub:nitted on June 6, 1973, :ind the 
provialon for public p~rticipation euhmitted on June 25, 1973, ns 
conforr.linr; 1dth the requirements of the Federal W:itcr Pollution Control 
Act A;;;cndmcnt~ of 1972. · .· 

Fu 11 :ipprovn l of your cc>ntinuing p lnnning process is hereby granted 
based upon )'01.1l'" StiitC' s comr.iitn1cnt that SiAnificant clements or the process 
will be the 1uhj~ct of public p:irticipation in accordance with Section lOl(e) 
of the Act to bc completed by September 30, 1973. 

The State of Orcr.on is to be commended for the d~vclopmont o( your 
cont:inuinr, )>lnnnin;i procc~s. We look !orwurd to working with the Doparc
mcnt of Envirorn:icnt<tl QuaU.cy as th<.!y prcpnrc bosin plans, revise water 
quality stondal'ds und develop an annual water pollution co11tx:ol strategy 
pursuunt to the planning process. 

. Sincurcly, 

~,.~,_,· L .-1fo4 
Jomes L. Ar.co 

Regional Administrntor 

cc: Mr. Diurmuid F. O'Scannlain, Dirccc"r v 
Orct;on D"partmcnt of Environmental Qunlity 
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TOM McCALL 
COVEllNO~ 

DIARMUID F. O'SCANNLAIN 
Olredof 

DEPARTiv1ENT Or 
Ei\1VlRONi\1ENTAL QUALlTY 

1234 S.W. MORRISON STREET 0 PORTLAND, ORE. 97205 ° Telephone (503) 229- 5357 

Mr. James L. Agee 
Regional Ad.r..inistrator 

June 6, 1973 

u. s. Environ..~ental Protection Agency 
REGION X 
1200 Sixth Avenue 
Seattle, Washington 98101 

Dear ~Ir. Agee : 

By letter dated February 15, 1973, Governor McCall submitted 
Oregon's continuous Planning Process for approval ~ursuant to 
Section 303 (e) of PL92-500. In accord.ance with that submittal, 
we are here'.vith transmitting tt.e rer;uired information on planning 
methodolgy a.~tl c!assi=ication of ~t~ea..":l. sesr;-.ents. 

This completes the description of Oregon's Continuous Planning 
Process for your approval. 

HLS:ak 
Encl. 

Very truly yours, 

DIARMUID F. 0' Sc:AflllLAIN 
Director 

W4/};U/~ 
E. J. 'Weathersbee 
Deputy Director 
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State of Oregon 

DEPAP.Tl!Et!T OF EtlVIRO::r:rnTAL QUALITY 

River Basin Plannina Methodologv 

June 6, 1973 

• 

Objective 

The general objective of the river basin plan is to set forth a program 

of action designed to preserve and enhance 1·1ater quality and quantity in the 

basin by giving consideration to (1) beneficial water uses, (2) compliance 1/ith 

~1ater quality standards, (3) future waste treatment needs, and (4) restoration 

of s treamfl ows where needed; as related to projected growth and development. 

f1ethodo1 ogy 

The methodology involved in developing a river basin plan is essentially 

that of determining pr<~sent and future Naste sources and loads for each stream 

segment and estimating and regulating their present and future impact. 

The procedure employed in devel op.ing river basin p 1 ans fo 1101·1s: 

Basin Descriotion. A study is made of basin topography, geology, hydrology, 

land use, economy and population. Quantitative projections are made for years 

1980 and 1990 for those activities and developonents which are anticipated as 

having an effect on water quality and quantity. 

The present status of planning for municipal sewerage systems and the 

.recommendations of these plan~ing studies are set out. 

Water Qua 1 i ty and Centro 1 Standards. The benefi ci a 1 uses of basin waters 

are described as set out in accordance 1·1ith State la1·1 by the Oregon Hater Resources 

Board •. Oregon's statutory policy on water pollution is stated, water quality 

standards are itemized and the State viaste discharge permit program is discussed. 

Pollution Sources and Haste Loads. All possible sources of pollution, point 

and non-point are identified, and described. Present ra1·1 waste loads are 

determined for each source. P.a1·1 waste 1 oad characteristics cons idercd in this 

analysis are BOD, suspended solids, nitrogen, phosphorous and coliform organisms. 

Based upon land use, economic and population projections, raw waste load 

projections arc made for 1980 and 1990. 

Existing controls for the r:ianage;:ient of v1aste loads are discussed in this 

section. 
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Municipal and industrial VJaste discharge permits and their .requirements 

are itemized. 

• 

Uater Oualitv Characteristics. Instream water quality data developed by 

Oregon Depart~ent of Environmental nuality are evaluated in relation tq water 

quality standards. The principal parameters used for this evaluation are 

temperature, turbidity, dissolved oxygen, pH, coliform bacteria and plant 

nutrients (phosphorous and nitrogen). Hater quality violations are identified by 

stream segment. 

Where other parameters have an effect on instream water quality, evaluation 

wi 11 be made. 

Existing controls for the management of ~1ater quality parameters are 

discussed in this section. 

Evaluation of l'1ater Quality. All material developed to this point is 

analyzed and evaluated for the development of a basi m·1ide 1·1ater quality manage

ment plan. 

Inasmuch as BOD is corrnnon to nearly an wastes discharged into Oregon 

streams, this is the principal parameter used for ouantitatively analyzing and 

evaluating present and future 1·1asteloads and their impact on receiving streams. 

In this section, only those 1·iasteloads that are entering streans are 

considered for analysis and evaluation. In most river basins this 1·1ill be treated 

municipal and industrial v1astes and non-point agricultural 1·1astes. tlon-point 

agricultural 1·1aste loads are based upon the best available information; hov1ever, 

further study.is indicated to fully understand and quantify these loads. 

The technique C".lployed fo'r analyzing wasteloads in the stream is essentially 

the establ ishr;ient of a BOD waste load profile from the first upstream, man made, 

waste contribution; thence on do«mstreaoi, by river mile to the mouth of the 

stream: The BOD 11asteload profile established under present conditions, v1ith 

consideration given to an average decay rate for the stream, provides .the level 

upon which non-degradation is based. The BOD profile 1·1hen related to streamflo1·:s 

shoHs those stream segments 1·1here abate'"ent of pollution or upgrading of water 

quality is needed and 11here water quality is presently adequate provides a non

degrada ti on level that can be evaluated in regard to anticipated ch"nges in 

s trear.1f10\·1. 

Utilization of this techninue ~rovides a syste:;i 11hereby various 1CanageC1ent 

altcrnati1.1es such as high~r treat!10nt levels, flo"·' augmentation and/or 1·:aste 

diversion ~ay be analyzed and evaluated. The impact of management alternatives 

on the strear;i is sho·:m. 
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Classificatio" of Stream Segments 

Pursuant to 40 CFR 130.11 "Classification of Stream Segments," all Oregon· 

waters subject to the F'APCA are classified as Hater Quality Limiting. This 

general assignment of classification is based on either 1) the actual fact of 

existing 1·1ater quality criteria violations not expected to be fullv abated by 

best practicable treatment at point sources; or 2) a non-degradation framework 

(based on Oregon Hater llual ity Standards) applied to waters ~/here existing 

quality is nigher than water quality criteria. 

Waste Load Allocations 

The Department will ut i1 i ze the 11as te discharge permit program to assign 

allowable waste loads to individual point source discharges. Allm·:oble point 

source waste discharges will be limited by the most stringent of the following 

controls: 

National effluent limitation guidance. 

-- llinirwm Standards for Treatment and Control of Wastes promulgated for 

for Specific Basins under Oregon '.·later nual ity Standards. 

Highest and best practicable treatment and/or control consistent with 

non-degradation of existing high quality 1•1aters (Oregon Water Quality 

Standards Section 41-010). 

-- Compliance with 1·1ater quality criteria \'/here point source control is 

capable of achieving this. 

Waste load allocations 1·1ill be made as appropri.ate for those stream segments 

i·ihere point source controls exi::eeding the t/ational effluent limitation guidance 

are necessary to upgrade existing water oual ity to achieve compliance \'/ith 1·1ater 

quality criteria. 

Im.plementation of r!anacement tleeds. Standards revisions, control of point

source 1·1aste discharges via specific \'/aste discharge permit limits and reco1m:1endations 

for evaluating and controlling non-point sources 1·1ill be set out as the final river 

basin plan . 

. Tasks, co:npliance schedules and program milestones will be estoblished for 

each source as needed to meet 1·1ater ouality criteria for each strea::i seg:ttent. A 

list of funding require:nents for publicly 01·med treatment 1·1orks reruired for plan 

implementation will be included. 
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• 

Upon completion of the technical aspects of the plan, Oregon Oepartr.ient of 

Environmental f)uality will present the plan at one or more public meetings to 

obtain public coxment. After receiving and considering such comment, the Depart

ment l'lill then act to approve the plan and request U. S. Environmental 0 rotection 

P.gency approval prior to official adoption as a legal requirement of the State. 
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IJATEP. QUALITY DIVISIO~ - rIVER n.\S!N PLA'::rn:r, 

(Preliminary) 

I. 

Stream Classification 

River 
River Basin Secment Classification/Basis 

North Coast Basin ( 11) 

Necanicum River All 
Nehalem Bay 0 - 9 
Nehalem Rive~ 9 -
Wilson Riv er 0 - 7 
l·lilson River 7 -
Trask River 0 - 6 
Trask River 6 -
Tillamook Bay All 
Tillamook P.iver 0 - 15 

Tillamook River 15 -

Nes tucca Bay All 
Nestucca River 0 - 15 

Nestucca River 15 -

Netarts Bay All 

Mid-Coast Basin (12) 

Salmon River All 
Siletz Bay All 

Siletz River All. 
Yaquina Bay - 0 - 21 

Yaquina-River 21 -

Alsea Bay 0 - 13 

Alsea River 13 -

Siuslaw Bay 0 - 20 

Si us l m·1 River 20 -

*!-:QL - !later Duality Limiting 
**ilPS - :ion Point Source 

*Hf)L/non-degrada ti on 

HQL/coli 

WQL/flo\'I, temp. 

WQL/flow, coli, teicp. 

Hf)l/flow, non-degradation 

l·IQL/fl ow, coli, ter.ip. 

lif)L/fl ow, non-degradation 

WQL/coli 
l~QL/col i, **(NPS) 

WQL/non-degrada ti on 

llf)L/col i (MPS) 

flOL/fl01·1, coli (r!DS) 

H~L/flow, non-degradation 
WQL/non-degradation 

l-IQL/non-degradation 

Wf)L/non-degrada ti on 

l·IQL/fl O\'/, tecip. 
f!QL/temp., coli (N°S) 

W)L/fl Ol'I, temp. 
HQL/non-degrada ti on 

l·IQL/ fl ow, tc-mp. 

llQL/temp, coli 

HQL/flm·1, temp. 

• 
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River Gasin 

Umpgua Basin (13) 

.Umpqua Bay 

Umpqua River 

tlorth Umpqua 

South Umpqua 

South Umpqu a 

.?outh Coast Basin (14) 

Coos Bay 

Coos River 

Coquille Bay 

Coquille River 

Rogue River Basin (15) 

Rogue River 

Bear Creek 

Columoia River 

Lol'ler Columbia Basin 

Skipanon River 

(21) 

'"'- Lewis & Cl ark River 

Klaskanine River 

Willamette Basin (22) 

Willamette River 
Clackamas River 

Tualatin River 

Tualatin River 

Molalla River 

Pudding River 

Yamhill River 

*D.O. - Dissolved Oxygen 

River 
Seg'1ent 

0 - 27 
27 - 111 
All 

0 - 50 

50 -

All 

All 

0 - 35 

35 -

All 

All 

0 - 309 

All 

All 

All 

0 - 187 

All 

0 - 62 

62 -

All 

All 

All 

Classification/Basis 

IJQL/non-degrada ti on 

IJQL/temp., non-degradation 

WQL/non-degradation 

WnL/fl O\'/, temp. , coli 

UQL/fl 0¥1, temp. 

HQL/coli, D.O.* 
W]L/flow, temp., coli 

WQL/flo\'I, temp., coli 

WQL/flow, temp. 

(r1°s) 
(l!~S) 

~IQL/flow, temp., non-degradation 

HQL/flol'I, temp., turbidity, coli 

Will/temp., gas supersaturation, ·-· 
non-degradation 

Wl]L/flm·1, 0.0. 

!·lQL/fl O\'I, D. 0 •• co 1 i (llPS) 
HQL/flcil'I, temp., coli (rlPS) 

HQL/flm·1, temp., coli, waste load alloca: 

llQL/flow, non-degradation 
WQL/f1o'1, temp., coli, D.CJ. 

Wl]L/fl ow, non-degradation 

HQL/flm·1, temp. 

Hl]L/fl 0\·1, temp. 
HQL/flow, temp. 
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River 
Segment River Basin 

Willamette Basin (continued) 

ti 

Rickreall Creek 
Ludkiamute River 
Mary's River 
Santiam River 
llorth Santiam R. 
South Santiam R. 
South Santiam R. 
Calapooia River 
Long Tom River 
McKenzie River 
Coast Fork Will. 

Middle Fork Hill. 

Sandz: Basin (23) 

Sandy River 

Hood Basin (24) 

Hood River 
East Fork Hood R. 
Middle Fork Hood R. 
West Fork f{ood R. 

Deschutes Basin (25) 

Ueschutes River 
Deschutes River 
Deschutes River 
Crooked River 

John Day Basin (26) 

John Day River 

All 
All 
All 
0 - 12 

All 

. 0 - 21 

21 -
All 
All 
All 
All 
All 

All 

0 - 14 

All 
All 
All 

0 - 120 

120 - 166 

166 -

All 

All 

Classification/Basis 

WQL/flow, temp. 
N~L/ fl ow, temp. 
W~L/flow, temp., coli 
WQL/non-degradation 
ll~L/non-degradat ion 
WQL/flow, coli, 0.0. 

WQL/non-degradation 
WQL/fl ow, temp. 
WQL/f10~1, temp., coli 
WQL/non-degradation 
WQL/non-degradation 
WQL/non-degradation 

WQL/fl ow, non-degradation 

WQL/fl ow, co 1 i 

WQL/non-degradation 
WQL/non-degradation 
WQL/non-degradation 

HQL/non-degradation 
WQL/fl 01·1, non-degradation 
HQL/non-·degradat ion 
W)L/flow, irrigation 

llQL/flow, tern?·, non-degradation 
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River Basin 

Umatilla Basin (27) 

Umatilla River 

Walla Walla Basin (28) 

Walla Halla River 

·Snake River 

Grande Ronde Basin (31) 

Grande Ronde River 

Wallowa River 

Powder Basin (32) 

Po\'lder River 

Burnt River 

Malheur Basin (33) 

Malheur River 

Owyhee Bas in (34) 

Owyhee River 

Malheur Lake Basin (41) 

Silvies River 
Donner & Blitzen 

River 
Segment 

All 

All 

176 - 409 

All 

All 

All 

All 

All 

All 

. All 

All 

Goose and Sum~er Lakes Basin (42) 

Chel'1aucan River 

Klamath Basin (43) 

Williamson River 

Sprague River 

Klcmath River 

Lost River 

All 

All 

All 
210-250 

All 

Classification/Basis 

WQL/flo~1, temp., coli, non-degradation 
f. 

WQL/flow, temp. 

W)L/temp., 0.0., coli, gas supersaturatio~ 

WQL/flow, temp. 

~IQL/col i (tlPS) 

WQL/flol'I, temp. 

WQL/flm·i, temp. 

~JQL/fl ow, temp., irrigation 

WQL/flow, temp., coli (NDS) 

WQL/flow, coli (r:PS) , 

\J~L/flo~1, coli (NPS) 

UQL/flow, temp., coli (Nos) 

HQL/non-degradati on 

HDL/non-dcgradation 

HQL/fl ow, temp., 0.0., coli 

UQL/fl ow, temp. , D.O., co 1 i. i rri ga t.i on 
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TOM McCALL 

GQVE:ANOR 

Mr. James L. Agee 

OFF"lCE or THE. GOVERNOR 

STATE: CAPITOL. 

SALEM 97310 

February 15, 1973 

Regional Administrator 
Environmental Protection Agency 
J.200 ·Sixth Avenue 
Seattle, Washington 98101 

Dear Mr. Agee: 

We are submitting for your approval a description 
of Oregon's continuing planning process in water quality 
management pursuant to Section 303(e) of the Federal Nater 
Pollution Control Act A.'1'.er..dments of 1972. Five copies of 
the planning process submission are attached. 

A continuing planning process for the preparation 
of water c:;:uality managemer..t plans in Oregon has been under 
way since June 1, 1972. Ti1e Department of Environmental 
Quality has overall responsibility for this effort, which 
will result in the development of plans for twenty river 
basins. As you kno«r, this planning process is currently 
being supported.by a. grant from your agency. 

The State of Oregon intends to achieve full 
compliance with the requirements of Section 303(e) of the 
Act by July 1, 1975. This \·1ill be accomplished during 
the actual planning process in the developr..ent and adoption 
of plans, in the lr::pl.en:entation of the plans, and in a step-:
by-step i:·,~provement of the State's planning program over a 
period of time. 

'.l'N;dm 

Enclosures 

Sincerely, 

~·,/ llt/' -....._; tttt 1lr.,1. J:.a ·1.._ 
Governor I 

" 
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Oregon Department of Envirot1r.1ental Quality 

State Continuing Planning Process 

The State continuir.g planning process constitutes Oregon's corr.:n.itment to the 

preparation of water quality manage~ent plans for the navigable waters of the State. 

~he ele~ents of this process are outlined below, pursuant to EPA's Guidelines for 

Developing a St,te Continuing Planning Process for FY 1973: 

l. Establish.~ent of Planning Areas 

A· planning franework of twenty basins has been established in the state 

usinq hydrologic boundaries. The· boundaries of these basins are delineated on the 

attached State map, along with a map of larger scale for each basin. 

2. . Classification o~ Waters 

As part of the pla:t..'"ling process, .an identification of strea.."tl. segments will 

be submitted not later than April 15, 1973. Each segnent in each basin will be 

classified as either a water quality segr..~nt or a.~ effluent limitation seq.nent per the 

criteria set forth in 40 CFR Part 130. 

3. Planning Met~cdolocy 

The planning ~ethodology _being used in developing the basin plans will be 

submitted not later than April 15, 1973. This sub~ission will include consideration 

of inst:eam water q-~ality and water quality standards, waste sources a~d loads, cc~-

pliance schedules, fundinq requirements for publicly owned treatnent works, and a 

S\lii!I!'.ary of expected water quality ir.tprove~ent. 

4. Planninq Agencies 

The Department of Environ.~ental Quality has overall basin planning responsi-

bility, coordination of basin planning e=fort, and final plun prc?aration. ' 

The continuing plannin9 process will be coordinated with the water quality 

m.anagcr.icnt study and planning activities of the State Uatcr Resources Board, Fish 
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Coro.mission of Oregon, Oregon State Gar.e Cow.raission, Department of Agriculture, 

Division of St~te Lands, and the Federal Enviror..rnental Protection Agency, Corps of 

Engineers, Forest Service, Bureau of Land Management, Geological Survey, Bureau 

of Outdoor P.ec!:'eation, and Bureau of Sport Fisheries and Wildlife. 

Coordinati9n between State and Federal agencies will be acccr.iplished via direct 

involve~ent in the plan preparation for their particular areas of interest and 

expertise. The State W'atsr Resources Board- (S~·TRB) will be directly involved in 

preparing the basin descriptions and basin .hyrology. The St'ffi.3 River Basin Reports 

and Official Basin Plans will be considered and adhered to in the develop~ent of any 

water quality ~anagenent plan. Each of the State and Federal ~:atural Resource 

Agencies will be directly involved in the .defining and control of dispersed pollutional 

influences. 

s. Phasing of Planning 

A phased schedule of planning to b~ accor:tplished during the fi_~cal years 

1973, 1974, and 1975 is attached. The schedule provides for completing preliminary 

draft plans for a11 20 basins by ~eptew.ber 1973; refinoment.of draft plans including 

' inclusion of regional-r::etro plans and interagency programs for n:.on point sources by 

Septe:r..ber 1974; and heaiings, adjustrr.ents and final adoption by July l, 19750 

6. Prioritv Lists 

The priority lists, formulas, and criteria used in preparing the State's 

Discharge Control Priority List, Municipal Facilities List, and Industrial Pem.it 

List will be sub~ittcd as purt of the Progran Plan Sub~ittal o~ April 15, 1973. 

7. Publ!c Partici~n.tion 

One or ~ore public hearings on each bazin plan will be held prior to the 

adoption or ariy sub::otantiv~ revision of the plan. 
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8. Legal Authority 

Authority.to establish stream standards and waste treatr..ent requirements 

·and to plan, adopt, implement, and enforce the comprehensive water quality manage-

=ent program statewide is contained in ORS Chapter 449 and OAR Chapter 340. Copies 

are attached. 

9. Reports 

A. On April 15, 1973, the State will submit initial reports on: 

(l) pollution problems in the State, 

(2) anticipated con~truction grants and scheduling of 

municipal pe?""raits to be- issued, 

(3) industrial per::iits to be issuad, 

(4) scheduling necessary monitoring activities, and 

(5) anticipated enforce~ent actions. 

Final reports on t~e above subjects will be sub~itted June 30, 1973. 

a. Reports on milestones for achieving objectives, abatement 

load reduction, and improve~9nt in water quality will be submitted semi-annually. 

All r_eports will be made through the State program plan submissions. 
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JEFFREY A. STRANG 
5525 SW Kelly Ave. 
Portland, OR 97201 
(503) 245-7641 
Attorney for Plaintiffs 

( 

ATTACHMENT D 

IN THE FEDERAL DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

Northwest Environmental Defense 
Center (NEDC), and John R. 
Churchill, 

Plaintiffs 

v. 

L'ee Thomas, in his official capacity 
as Administrator of the Environmental 
Protection Agency, 

Defendant 

) 
) 
) 
) 
) 

l 
) 
) 

l 
) 
) 
) 
) 

PRELIMINARY STATEMENT . 

CIVIL NO. 

ct:lo- IS/l>-?A-

COMPLAINT 

ENVIRONMENTAL 
LITIGATION 

Plaintiffs bring this suit to require the defendant to 

comply with and enforce the federal Clean Water Act, and the 

federal Administrative Procedure Act, as it applies to waters of 

the United States within the state of Oregon, specifically the 

Tualatin River Basin and Lake Oswego in Oregon. 

25 When the Clean Water Act was passed in 1972, Congress stated 

26 in the first section of the Act that it was a goal of Congress to 

27 "restore· and maintain the chemical, physical, a.rid biological 

PAGE 1 Northwest Environmental Defense Center COMPLAINT 
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1 integrity of the Nation's waters.• This was to be achieved by 

2 the complete elimination of the discharge of pollutants by 1985. 

3 Until the discharge of pollutants was completely eliminated, an 

4 interim goal of achieving water quality sufficient for the 

5 protection of beneficial uses by July 1, 1983. 33 U.S.C. § 1251. 

6 
Congress decided that the problem with water quality (or 

7 
lack thereof), and its effect on uses made of the water, was not 

8 
lack of knowledge, but lack of action to protect the uses 

9 
threatened by degradation in water quality. The time for action 

10 
to improve water quality had come. 

11 

12 The Act evinces clear Congressional intent that these goals 

13 be implemented by prompt state action to solve water quality 

14 problems. Congress provided for a fast track schedule under 

15 which the states and the Environmental Protection Agency were to 

16 act to protect uses and water quality. The deadlines for the 

17 various steps in the Clean Water Act show that Congress intended 

18 that Total Maximum Daily Loads of poliutants (TMDL's) be 

19 established by June 1974 at the latest. Total Maximum Daily 

20 Loads were to be established with "a margin of safety which takes 

21 into account any lack of knowledge", as required by Clean Water 

22 Act § 303 (di (1) (C), 33 u.s.c. § 1313 (d) (1) (C). 

23 
Each step of the process was intended by Congress to be done 

24 
as expeditiously as possible. The Environmental Protectio~ 

25 
Agency has responded to its mandate by delaying any action 

26 

27 
suitable, until forced to do so by a court order in 1978 t~~re 

PAGE 2 Northwest Environmental Defense Center COMPLAINT 
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than five years after the statutorily mandated deadline) • . 
~ 2 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

continuing in the same vein, it has allowed the states to delay 

any action required of them by the Clean Water Act. 

Plaintiffs and other environmental organizations have over a 

period of several years unsuccessfully used the administrative 

process in an attempt to persuade the EPA and Oregon to fulfill 

their statutory duties under the Act. The Congressional mandate 

to eliminate pollution has never been realized in the Tualatin 

River and Lake Oswego. The water quality in both continues to 

deteriorate, and algae growth continues unabated. Lake Oswego 

residents are being forced to spend tens of thousands of dollars 

13 for algacides in attempts to control this algal growth downstream 

14 from the sewage treatment plants discharging into the Tualatin 

15 River. 

16 
More than two dozen technical studies have been made of the 

17 
Tualatin River basin from 1940 through 1986. Virtually all of 

18 
these have described excessive algal growth as a continuing water 

19 
quality problem, and have pointed to nutrient discharges from the 

20 
area's sewage treatment plants as the primary cause of the 

21 
problem. 

22 

23 Without doubt, establishment, and enforcement, of maximum 

24 allowable loadings for these nutrients has been needed for years. 

25 Clearly the Tualatin River and Lake Oswego are "waters for 

26 which the effluent limitations ••. are not stringent enough to 

27 
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1 under 33 u.s.c. § 1313 (d) (1) (A), and clearly these are waters for 

2 which TMDL's should be established and enforced to bring these 

3 nutrient discharges down to those levels necessary to implement 

4 water quality standards. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

The evidence of the need for action is overwhelming. The 

1972 Clean Water Act requires that these remedial actions be 

promptly undertaken. Instead of meeting its statutory 

obligations and responding to manifest biological reality, the 

state of Oregon has begun yet another two year study to determine 

the whether action is even necessary. When faced with such 

frustration of act's goals and purposes EPA is under a 

nondiscretionary duty to implement the provisions of the Clean 

Water Act relating to identifications of water quality limited 

segments.and total maximum daily loads itself, under 33 u.s.c. § 

1313(d) (2). EPA has not only agreed to DEQ's continuing delays, 

but is providing federal funding for the study's conduct. 

18 Plaintiffs and other citizens suffer the continuing 

19 deprivation of opportunities for recreation in and on the waters 

20 of Tualatin River and Lake Oswego. Instead of waters suitable 

21 for recreation according to the goals and objectives of the act, 

22 they live with floating mats of putrefying algal scum. 

23 
Plaintiffs seek declaratory and injunctive relief: 

24 

25 A. To require the Administrator to fulfill his 

26 statutory duties under the Clean Water Act to ensure that w2ters 

27 
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1 Quality Limited Segments are identified as such; and 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

B. To require the administrator to fulfill his 

statutory duties under the Clean Water Act to ensure that Total 

Maximum Daily Loads are established and implemented for waters 

within the state of Oregon identified as being Water Quality 

Limited Segments and that they are adequate under the Clean Water 

Act to protect water quality. 

JURISDICTION 

1. The jurisdiction of this court is invoked pursuant to 

the provisions of: 

A. The Clean Water Act, 33 U.S.C. § 1365, this being 

14 an action arising because of defendant's failure to perform non-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

discretionary duties under the Clean Water Act. 

B. 28 U.S.C. § 1331 for claims arising under the 

federal Administrative Procedures Act, 5 u.s.c. § 706. This is 

the claim· for the de.fendant' s arbitrary and capricious decision 

which was not based on any evidence in the record. 

VENUE 

2. Venue is proper in the district of Oregon under 28 

u.s.c. § 1391 (e). 

RELIEF 

3. 

relief is authorized by: 

PAGE 5 Northwest Environmental Defense Center COMPLAINT 
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A. 33 u.s.c. § 1365 which relates to judicial review 

of defendant performance of nondiscretionary duties under the 

Clean Water Act; and, 

B. 5 U.S.C. § 706 which relates to judicial review of 

federal administrative actions. 

PLAINTIFFS 

4. Plaintiff Northwest Environmental Defense Center (NEDCI 

is a non-profit, tax-exempt, public interest environmental 

membership organization, incorporated under the law of the state 

of Oregon. Plaintiff NEDC is dedicated to the protection of the 

environment and natural resources including the waters of the 

Pacific Northwest. Plaintiff NEDC seeks to achieve these 

objectives' by, inter alia, taking action on behalf of itself and 

its members to ensure that defendant performs his statutory 

mandate to protect the environment. Some of plaintiff NEDC's 

members live, work, and enjoy recreational activities (including 

canoeing, bird watching, swimming) in areas that will be directly 

affected by defendant's failure to comply with his statutory 

duties. NEDC's offices are located at 10015 SW Terwilliger 

Blvd., Portland, Oregon, 97219. Plaintiff NEDC and its members 

are adversely affected by pollution in the Tualatin River and 

Lake Oswego, and other waters of the United States within the 

state of Oregon. Plaintiff NEDC brings this suit on its own 

PAGE 6 Northwest Environmental Defense Cent~r COMPLAINT 
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13 

14 

15 
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21 

22 

23 

24 

25 

26 

27 

5. Plaintiff John R. Churchill is a member of NEDC and a 

member of the Board of Directors of NEDC, and resides at 788 SW 

Cabana Way, Lake Oswego, Oregon, 97304, on the shores of Lake 

Oswego. Plaintiff Churchill is adversely affected by the 

pollution in Lake Oswego, and because part of the flow of the 

Tualatin River is diverted into Lake Oswego, is adversely affect 

by the pollution in the Tualatin River. The aesthetic and 

monetary value of Plaintiff Churchill's property is diminished by 

the pollution and resulting algae growth in Lake Oswego. 

DEFENDANT 

6. Defendant Lee Thomas is the Administrator of the United 

States Environmental Protection Agency, as such he is the federal 

officer duly authorized to administer the the Clean Water Act, 

and is sued in his official capacity. Defendant is hereinafter 

also referred to as EPA. 

FACTUAL ALLEGATIONS 

7. Notice of Plaintiffs' intent to commence an action 

against the Administrator because of his failure to perform the 

acts or duties described herein was given by letter dated August 

16, 1986, (a copy of which is attached hereto as Exhibit 11, ans 

is incorporated by reference herein) and mailed on August 16, 

1986 by Certified Mail to defendant as Administrator of the 

Environmental Protection Agency, and to Edwin Meese as Attorney 

General of the United States. A copy of this notice of intent to 

sue was also sent to the chief 5dffiin1str6~iv~ officer of th~ 

PAGE 7 North~est Environmental Defense Center COMPLAINT 
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l agency charged with controlling water pollution for the state of 

2 Oregon. 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

B. The Tualatin River and its tributaries lie primarily 

within Washington County, Oregon. The Tualatin River is itself 

tributary to the Willamette River. Lake Oswego lies within 

Clackamas County, Oregon. Some portion of the flow of the 

Tualatin River is diverted into Lake Oswego before the Tualatin 

River reaches the Willamette River. The Tualatin River and its 

tributaries, and Lake Oswego are part of the navigable waters of 

the United States as defined in the Clean Water Act, 33 U.S.C. § 

1362. 

9. The Clean Water Act and the implementing regulations 

define Water Quality Standards (WQS's) as consisting of the 

designated uses of the waters and the water quality criteria 

16 based on those uses, under 33 u.s.c. § 1313(c) (2); 40 C.F.R. § 

17 130.2(c). 

18 
10. The Clean Water Act required each state to identify 

19 
those waters within the state where effluent limits are not 

20 
stringent enough to meet applicable Water Quality Standards, 

21 
under 33 u.s.c. § 1313 (d) (1) (A), 40 C.F.R. § 130. 7 (b) (1). These 

22 
waters are called Water Quality Limited Segments, pursuant to 40 

23 
C.F.R. § 130.2(i). 

24 

25 11. The state of Oregon, through its Department of 

26 Environmental Quality (DEQ) has within its biennial report to the 

27 defer1dant E~h required by }3 U.S.C. § l~lS(~1._repeatedly 

PAGE 8 Northwest Environmental Defense Center COMPLAINT 
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1 identified the middle and lower Tualatin River and Lake Oswego, 

2 as well as other bodies of water within Oregon, as being bodies 

3 of water where designated uses are not being fully supported. 

4 This biennial report is known as the 305(b) Report. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

12. In its 1984 305(b) Report DEQ identified river miles 0-

9 of the Tualatin as being degraded during the ten years from 

1972 to 1982. DEQ listed the designated beneficial uses not 

fully supported for the Tualatin River as being swimming, and for 

Lake Oswego as being aesthetics. In its 1986 305(b) Report DEQ 

added aquatic life to swimming (now called "contact recreation") 

as a use not fully supported for the Tualatin River, and changed 

the use not fully supported for Lake Oswego from aesthetics to 

contact recreation. 

13. In both its 1984 and its 1986 305(b) Reports DEQ 

16 identified the pollutants causing problems in the Tualatin as 

17 dissolved oxygen, fecal coliform bacteria, and nutrients. In 

18 both its 1984 and its 1986 305{b) Reports DEQ identified the 

19 pollutants causing problems in Lake Oswego as nutrients. DEQ has 

20 identified the sources of the pollution for the lower Tualatin 

21 (river miles 0-9), as being municipal wastes (33 1/3%), urban 

22 runoff (33 1/3%), and natural (33 1/3%). DEQ identified the 

23 sources of the pollution for the middle Tualatin (river miles 9-

24 39),as being municipal waste (40%), agriculture and other 

25 nonpoint sources (20%), urban runoff (20%), and natural (20%). 

26 DEQ has identified the source of pollutants in Lake Oswego as 

27 municipal v.·astt (50t) and urban run0ff tSOtJ fron; the Tuala:.in 

PAGE 9 Northwest Environmental Defense Center COMPLAINT 
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l River. 

2 
14. In its 1986 305(b) Report OEQ admitted that it has only 

3 
assessed approximately 9,665 stream miles, of an estimated 90,000 

4 
stream miles in Oregon, as fully supporting designated beneficial 

5 
uses. Of the water bodies assessed as not fully supporting 

6 
designated beneficial uses (approximately 2190 stream miles, 

7 
79,300 acres of lakes and reservoirs, 160.5 square miles of 

8 
ground water supply, 40,156 acres of bays and estuaries): the 

9 
failure to support is caused by nutrients and algae growth in 

10 
approximately 191 miles of stream segments, 62,182 acres of lakes 

11 
and reservoirs, and 159 square miles of ground water. OEQ 

12 
provided information similar to that provided for the Tualatin 

13 
River and Lake Oswego, including uses not fully supported, 

14 
pollutants causing the failures to support, and sources of those 

15 . 
pollutants, for these other waters within Oregon that do not 

16 
fully support designated uses. 

17 

18 15. The information contained in Oregon's 305(b) Reports 

19 shows that the Tualatin River, and Lake Oswego as well as other 

20 waters within Oregon are "waters ••. for which the effluent 

21 limitations ••• are not stringent enough to implement any Water 

22 Quality Standard applicable to such waters" within the meaning of 

23 Clean Water Act§ 1313(d), and that the pollution is getting 

24 worse in the Tualatin River and Lake Oswego. 

25 
16. Despite the information contained in the 305(b) 

26 

27 
Act the Tualatin River and Lake Oswego, or any.other body o~ 
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7 
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water, as waters where effluent limitations are not stringent 

enough to prevent violation of applicable Water Quality 

Standards, contrary· to the purposes and requirements of the Clean 

Water Act, as required by CWA section 1313(d) (1) (A), and 40 

C.F.R. § 130. 7(b) (1). 

17. Each state, including Oregon, was required by Clean 

Water Act section 1313(d)(l) (Cl to establish Total Maximum Daily 

9 Loads (TMDL's) for those pollutants identified by defendant EPA 

10 under CWA section 1314(a) (21 (D), for those Water Quality Limited 

11 Segments identified by the state under CWA section 1313(d) (ll (A). 

12 
18. Oregon has failed to establish TMDL's for the Tualatin 

13 
River, Lake Oswe,go, or any other body of water in violation of a 

14 
Water Quality Standards as required by CWA § 1313 (d) (1) (Al. 

15 

16 19. Each state, including Oregon, was required by the Clean 

17 Water Act§ 1313(d) (2) to submit a list of waters identified as 

18 being Water Quality.Limited Segments to defendant EPA as 

19 Administrator of the Environmental Protection Agency, and TMDL's 

20 established for those waters no later than 180 days after the 

21 date of publication by defendant EPA of pollutants identified as 

22 being suitable for determination of TMDL's. 

23 
20. Defendant EPA made the necessary identifications on 

24 
December 28, 1978 by publication in the Federal Register at 43 

25 
Fed. Reg. 60662-66 (Dec. 28, 1978). Defendant EPA identified all 

26 
~clluta~~~ a~ being suitatle for the calculations of TMDL's. 43 

27 
Fed. Reg. at 60665. Therefore states, including Oregon, were 
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1 
required to submit TMDL's by June 26, 1979 for all pollutants for 

2 
those waters identified as not meeting Water Quality Standards. 

/j 3 

'i 

21. Oregon has failed for over seven years now to submit 

5 proposed TMDL's and to identify Water Quality Limited Segments. 

6 This failure is a constructive submission of no TMDL's and a 

7 constructive submission of no identifications. Oregon's failure 

8 to identify these waters as required by section 1313(d) (1) (Al and 

9 to establish TMDL's for these waters as required by section 

10 1313(d) (ll (Cl, within 180 days of Dec. 28, 1978, is contrary to 

11 the purposes and requirements of the Clean Water Act. 

12 

13 

14 

15 

16 

17 

18 

19 

22. Defendant EPA is aware that Oregon has not identified 

to the EPA, the Tualatin River, Lake Oswego or any other waters 

within Oregon, as waters not meeting applicable Water Quality 

Standards; that Oregon is required to do so; and that Oregon's 

failure to do so is contrary to the purposes and requirements of 

the Clean Water Act. 

23. EPA is aware that Oregon has not submitted to the 

20 defendant, TMDL's for the Tualatin River, Lake Oswego, or any 

21 other body of water; that Oregon is required to do so; and that 

22 Oregon's failure to do so is contrary to the purposes and 

23 requirements of the Clean Water Act. 

24 
24. The facts set forth herein are known, have been known 

25 
or reasonably should have been known by the EPA. 

26 

27 I I I I I I 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

FIRST CLAIM FOR RELIEF 

25. Plaintiffs reallege paragraphs 1 - 24. 

26. Defendant EPA is under a nondiscretionary duty to 

review the identifications and TMDL's submitted by the states to 

determine whether they are adequate under the act. Defendant EPA 

is also under a nondiscretionary duty to approve or disapprove 

submissions by a state of its identification of waters not 

meeting WQS's and the state's establishment of THDL's, under 

u.s.c. § 1313(d) (2) within 30 days of the date of submission. 

27. Defendant EPA has failed to perform these 

nondiscretionary duties: 

A. To review the constructive submissions by Oregon of 

no identifications and no TMDL's; and 

B. To approve or disapprove these constructive 

submissions. 

SECOND CLAIM FOR RELIEF 

28. Plaintiffs reallege paragraphs 1 - 24, and 26 - 27. 

29. Defendant EPA is under a duty to disapprove any 

23 submission of either an identification of waters not meeting 

24 WQS's, or of TMDL's established, if EPA finds that such 

25 submissions are contrary to the purposes and requirements of 

26 Clean Water Act section 1313(d) (2). 

-;, 7 
30. Defendant EPA's failure to disapprove Oregon'~ 
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constructive submission of no identifications of Water Quality 

Limited Segments, and Oregon's constructive submission of no 

Total Maximum Daily Loads, when there is no evidence in the 

supporting this failure to disapprove, is arbitrary and 

capricious. Effluent limitations for the Tualatin River, Lake 

Oswego, and other waters are not stringent enough to prevent 

violation of Water Quality Standards or even to prevent 

degradation of the water quality, therefore any approval by the 

defendant of Oregon's constructive submission of no 
10 

11 

12 

13 

14 

15 

16 

17 

·identifications of waters not meeting WQS's or of no TMDL's is an 

arbitrary and capricious decision not supported by any evidence 

in the record, in violation of the Administrative Procedures Act. 

THIRD CLAIM FOR RELIEF 

31. Plaintiffs reallege paragraphs 1 - 24, paragraphs 26 -

27, and paragraphs 29 - 30. 

la· 32. Defendant EPA has failed to perform a nondiscretionary 

19 duty to make identifications of Water Quality Limited Segments 

20 and to establish Total Maximum Daily Loads. Since Oregon's 

21 identifications or loads should have been disapproved by EPA, EPA 

22 is under a nondiscretionary duty to, within 30 days of the 

23 disapproval, make the identifications and establish such loads as 

24 determined necessary to implement the applicable Water Quality 

25 Standards. 33 U.S.C. § 1313(d) (2). Defendant has failed to make 

26 the identifications and establish the TMDL's. 

27 ; i 
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REQUESTED RELIEF 

WHEREFORE, plaintiffs request an order of this court: 

A. declaring that Oregon's failure to identify Water 

S Quality Limited Segments and/or to establish Total Maximum Daily 

6 Loads for those Water Quality Limited Segments substantially 

7 unlawful and procedurally invalid; 

8 

g 

10 

11 

12 

13 

B. ordering the Administrator of the Environmental 

Protection Agency to disapprove Oregon's constructive submission 

of no identifications of Water Quality Limited Segments and 

Oregon's constructive submission of no Total Maximum Daily Loads; 

c. declaring that the Administrator's failure to 

14 disapprove Oregon's constructive submission of no identifications 

15 of Water Quality Limited Segments, and Oregon's constructive 

16 submission of no TMDL's is arbitrary and capricious, and not 

17 supported by any evidence in the record; 

18 

19 

20 

D. ordering the Administrator of the En-vironmental 

Protection Agency to identify Water Quality Limited Segments in 

Oregon, and to establish and implement Total Maximum Daily Loads 
21~~_:__:__.:__~_:_~~-=--~_;_-=--~--'-~=--~~~----~__:_:_~~ 

22 

23 

24 

Water Act; 

E. awarding plaintiffs their attorney fees incurred 

25 in pursuit of this suit pursuant to the Equal Access to Justice 

26 Act, 28 U.S.C. § 2412, and the Clean Water Act 33 u.s.c. § 1365; 

27 
F. awarding plaintiffs their cost incurred herein; and, 
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l ordering, declaring or awarding such other relief 

2 as the court deems necessary. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

DATED: DECEMBER 12, 1986 Respectfully submitted, 
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1 
Dec 12 3 3s rtt '86 1

. 

2 

3 

4 

5 

6 

'! 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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GLE~K. u. ~. . •: i . ,, ::uuRT 
01srn1c1 ~' cneoou av _____ _ 

,, 

I 
IN ThE LNITEO STATES DISTRICT COLRT 

FOR Tl-£ DISTRICT Cf OREGON 

Pi..AINrIFFo 

vs. 

DEFENDANT. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL No.~
ffiOCR 

Tf.£ FOLLOWING SHAU. OCCUR WITHIN 120 DAYS OF Tl-£ Flt.ING OF THE CCM'\,AIN'r: 

•MNDM:NT OF Pl.EADINGS ANO JOINOER OF OTl-ER PARTIES 

•FILING Of MJTIONS 

•Ca-f'LETlON OF oISCO~V 

Tf.£ PRETRIAL ORDER OR AN ORDER WAIVING Tl-£ PRETRIAi. ~ER MJST BE LOOGEO WITI1 

150 DAYS OF M Flt.ING OF Tl£ COVPL.AlNT. 

MoTIONS FOR EXTENSION OF ANV TIME LIMIT MUST BE SUPPORTED BY AN AFFIDAVIT WI1 

SUFFICIENT REASONS DEMONSTRATING BOTH GOOD CAUSe ANO APPROPRIATE USE OF PRIOR TIN 
DATED: DEC 12 1986 

ROBERT M. CHRIST, CLERI< 

ev~ 
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ATTACHMENT E 

Northwest Environmental Defense Center-
1001s S.W. Terwilliger Blvd., Portland, Oregon 97219 

Lee Thomas 
Administrator, 

(503) 244-1181 ext.707 

Environmental Protection Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

Robi Russell 
J\ilrninistrator, Region X 
Environmental Protection Agency 
1200 6th Avenue 
seattle, WA 98101 

Edwin Meese, III 
U.S. Attorney General 
Room 5111, Main Justice Bldg. 
10th & Constitution Avenues, N.W. 
Washington, D.C. 20530 

Fred Hansen 
Director, 
Oregon Department of Environmental ().Iality 
811 s.w. 6th Avenue 
Portland, OR 97204 

Dear People: 

January 6, 1987 

This letter is to give you notice as required by 33 u.s.c. § 

1365(b)(2) (Clean Water Act § 505(b) (2)) that the Northwest Envirorurental 
Defense Center (NEDC) and other Oregon citizens intend to file suit under § 
1365(a){2), after expiration of sixty days, against the Environmental 
Protection Agency (EPA) for a failure to perform nondiscretionary duties 
under the Clean water Act. 

Specifically: 

Oregon's Actions are Contrary to the Purposes and 
Req1.1i:-ements of the Clean water Act 
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l\mOng other things: 

1) Each state was required to identify those waters where effluent 
limitations are not stringent enough to inplement any water quality stan
dard. 33 u.s.c. § 1313(d) (1) (A)i 40 C.F.R. § 130.7(b) (1). These waters 
are called water quality limited segments. 40 C.F.R. § 130.2(i). Water 
quality standards consist of the designated uses of the waters and the 
water quality criteria based on those uses. 33 U.S.C. § 1313(c} (2); 40 
C.F .R. § 130.2 (c). 

The State of Oregon,. through its Department of Environmental Quality 
(DEQ), has identified the following and other waters of the state as being 
bodies of water where designated uses are not being fully supported. See 
Oregon 1986 Water Q1ality Program Assessment and program Plan for Fiscal 
Year 1987. at Appendix A, pp. 147-181. (This is DEQ's 1986 305(b) Report 
to EPA as required by section 305 (b) of the Clean Water Act. 33 u.s.c. § 
l315(b)). 

Neacoxie Creek 
Necanicum River 
Nestucca River and Nestucca Bay 
Schooner Creek and Siletz Bay 
Yaquina River and Yaquina Bay 
North Florence Groundwater Aquifer 
South Umpqua River 
Calapooya Creek 
Coquille River and Coquille Estuary 
Bear Creek 
Willamette River 
Coast Fork Willamette River 
Mary's River 
Calapooyia River 
South Yamhill River 
Yamhill River 
Pudding River 
Colunt>ia Slough 
Deschutes River 
Crooked River 
John Day River 
umatilla River 
Grande Ronde River 
Pol<iler River 
Malheur River 
Owyhee River 
I<lanath River 

* 
* 
* 

* 

* 
* 
* 
* 
* 
* 

* 

* 
* 
* 

* 
* 
* 
* 

Those waters on the above list that are followed by an asterisk (*) 
are waters that were identified by DEQ as being bodies of water where 
designated uses were not being fully supported as long ago1 as 1972 (the 
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original year of enactment of the Clean Water Act, PL 92-500). See DEQ's 
1984 305(b) Report, at Table 2 {rivers & streams), Table 4 {lakes), and 
Table 6 {estuaries). Those waters on the above 1 ist rui.t. fol lowed by an 
asterisk are bodies of water whose use supporting status in 1972 was un
known by DEQ or whose status was identified by DEQ as being degraded since 
1972, the year EPA began administration of the Clean Water Act. 

In its 1984 305(b) report to EPA, DEQ listed swi.rraning, shellfish 
harvesting, fisheries, and cold water fisheries as uses not fully supported 
among the above listed waters. In its 1986 305(b) report, the uses listed 
by DEQ as not fully supported among the above listed waters had become 
contact recreation, shellfish harvesting, aquatic life, and domestic water 
supply. 

DEQ has listed fecal colifonn bacteria, dissolv.ed oxygen, suspended 
solids, algal growth and nutrients, amnonia, pH, toxic organics and heavy 
metals as water quality concerns causing uses to be not fully supported 
among the above listed waters. DEQ has identified the causes of pollution 
of the above waters to be agricultural nonpoint sources, on-site septic 
tank and drainfield systems, urban and residential runoff, municipal point 
sources, industrial point sources, forest harvesting, low flow, and natural 
background levels. See 1986 305(b) Report, at Appendix A. 

The infonnation contained in Oregon's 1984 and 1986 305(b) reports 
shows that the waters listed above are clearly "waters ••• for which the 
effluent limitations ••• are not stringent enough to irrplement any water 
quality standard applicable to such waters" within the meaning of § 1313(d) 
and that the pollution of these waters is progressively becoming worse. 

Oregon has failed to identify any of the waters listed above, or any 
other bodies of water, as waters where effluent limitations are not strin
gent enough to prevent violation of applicable water quality standards 
contrary to the purposes and requirements of the Clean water Act as re
quired by 33 u.s.c. § 1313 (d) (1) (A) and 40 C.F .R. § 130. 7 (b) (1). 

2) Each state was required to establish the total maximum daily load 
(TMDL), for those pollutants identified by EPA under§ 1314(a){2)Q)), for 
those water quality limited segments identified by the state under § 
1313(d) (1) (A). 33 U.S.C. § 1313{d)(l) {C); 40 C.F.R. § 130.7{c). 

Oregon has failed to establish TMDL's for any of the above listed 
waters, or any other body of water in violation of any water quality 
standard, as required by § 1313{d) (1) (A). 

3) Each state was required to submit this list of waters identified 
as being water quality limited segments, and the TMDL's established for 
those waters, to the EPA no later than 180 days after publication by EPA of 
the pollutants identified as being suitable for calculation of TMDL's under 
§ 1314(a) (2) (D). 33 U.S.C. § 1313{d) {2); 40 C.F.R. § 130.7(d). ~ ' 
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EPA made the necessary identification of pollutants on Deceni:Jer 28, 
1978 by publication in the Federal Register. 43 F .R. 60662-66 (Dec. 28, 
1978). The EPA identified al 1 J;?Ollutants as being suitable for the 
calculations of TMDL's. 43 F.R. at 60665. Therefore states were required 
to submit TMDL's by June 26, 1979 for all pollutants for those waters 
identified as not meeting water quality standards. 

"If a state fails over a long period of time to submit proposed 
TMDL's, this prolonged failure may amount to the 'constructive submission' 
by that state of no TMDL's." Scott v. City of Hammond. Ind., 741 F.2d 992, 
996 (7th Cir. 1984). 

Oregon has failed over a long period of time to submit proposed TMDL's 
and to identify water quality limited segments. This failure is a con
structive submission of no TMDL's and a constructive submission of no 
identifications. Oregon's failure to identify these waters as required by 
§ 1313(d) (1) (A) and to establish TMDL's for these waters as required by § 
1313 (d) (l)(C), within 180 days of December 28, 1978, is contrary to the 
purposes and requirements of the Clean Water Act. 33 u.s.c. § 1313(d) (1) 
(A), (C). 

EPA's Failures Under the Clean 'i'~ter P.ct 

Among other things: 

l) EPA is under a nondiscretionary duty to review reports submitted 
by the states under the Clean Water Act. 40 C.F.R. § 130.8. EPA is aware, 
or because the information is contained in Oregon's 305(b) reports should 
be aware, that the above listed waters and other waters of the state of 
Oregon do not fully support their designated uses. 

Water quality standards include designated uses. EPA is aware, or 
should be aware, that Oregon has not identified to the EPA any of those 
waters listed above or any other bodies of water as waters not meeting 
applicable water quality standards, that Oregon is required to do so, and 
that Oregon's failure to do so is contrary to the purposes and requirements 
of the Clean Water Act. 

EPA is aware, or should be aware, that Oregon has not submitted to EPA 
the TMDL's for any pollutant for any of the waters listed above or for any 
other body of water, that Oregon is required to do so, and that Oregon's 
failure to do so is contrary to the purposes and requirements of the Clean 
Water Act. 

2) EPA is under a nondiscretionary duty to review the identifications 
and TMDL's submitted by the states to determine whether they are adequate 
and suffici~nt under the Act. EPA is under a nondiscretionary duty to 
approve or oisapprove submissions by a state of its identification of 
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waters not meeting water quality standards and its establishrrent of TMDL's 
under § 1313(d) within 30 days of the date of the state's submission. 33 
u.s.c. § 1313 (d) (2). If the failure by the state is a constructive submis
sion of no identifications and no TMDL's, "then EPA is under a duty to 
either approve or disapprove the 'submission.'" Scott v. City of Ham!Dond, 
at 997. 

EPA has failed to perform nondiscretionary duties: (1) to review the 
constructive submissions by Oregon of no identifications and no TMDL's for 
the above listed waters or any other waters; and (2) to approve or disap
prove Oregon's constructive submissions. 

3) EPA is under a duty to disapprove any submission of either an 
identification of waters not meeting water quality standards or of TMDL's, 
if EPA finds that such identification of waters not meeting water quality 
standards or submissions of TMDL's is contrary to the purposes and require
ments of the Clean Water Act. 33 u.s.c. § 1313(d) (2). Because effluent 
limitations for the above listed and other waters are not stringent enough 
to prevent violation of water quality standards or even to prevent degrada
tion of water quality, any approval by the EPA of Oregon's constructive 
submission of no identifications of waters not meeting water quality stan
dards or of no TMDL's is an arbitrary and capricious decision not supported 
by the evidence in the record in violation of the Administrative Procedures 
Act. 

4) 'If EPA disapproves Oregon's constructive submissions of no identi
fications and no TMDL's, then EPA is under a nondiscretionary duty to, 
within 30 days of the disapproval, make the identifications and establish 
such TMDL's as determined necessary to irrplement the applicable water 
quality standards. 33 u.s.c. § 1313(d) (2). EPA has failed to perform a 
nondiscretionary duty to make the identifications and establish TMDL's, if 
Oregon's submissions are not approved. 

cc: Governor-elect Neil Goldschmidt 

JDS:pc 

Sincerely yours, 

J. Douglas Smith 
President, 
Northwest Environmental Defense Center 





ATTACHMENT F 

PROPOSED LIST OF WATERBODIES NEEDING TOTAL MAXIMUM DAILY LOADS 

The purpose of this attachment is to identify those "water quality limited" 
segments with the greatest current need for establishing TMDLs. EPA' s 1978 
regulations indicated that each state should consider a number of factors 
in developing priorities for TMDLs. Obviously, the severity of pollution 
should be taken into account, A second important factor for consideration 
is that the calculation of TMDLs should be given higher priority when they 
are expected to result in effluent limitations in NPDES permits. 

In order to discuss TMDL needs in Oregon, a brief review of the process for 
identifying "water quality limited segments 11 is appropriate, In 1986, the 
Department completed a biennial water quality status assessment. A set of 
basin summaries were assembled. These basin reports were intended to serve 
as reference documentation for water quality planning. Included in each 
basin summary was a list of waterbodies of concern. The ambient waters 
which appear in these inventories are not necessarily "water quality 
limited" segments. The waterbodies, however, do provide a starting point 
for identifying TMDL needs, 

A number of water quality parameters have criteria values which have been 
adopted as regulatory standards in Oregon. Included are dissolved oxygen, 
temperature, turbidity, pH, fecal coliform bacteria, and dissolved chemical 
substances. Ambient water quality monitoring data has been collected 
statewide for these parameters by the Department. This monitoring 
information provides a basis for evaluating ambient water quality in terms 
of the standards. 

When comparing ambient monitoring data to the water quality standards, it 
is desirable to provide some description of the magnitude of concern. In 
1985, EPA provided guidance on quantitative measures for distinguishing 
minor, moderate, and severe problems using water quality data. These 
measures appear in Table F-1 and were used to indicate the severity of 
water quality standards violations for individual parameters. 

A statistically based evaluation procedure offers several advantages. 
First, quantitative procedures provide a greater degree of consistency in 
the assessment process. Secondly, areas with greater pollution concerns 
can be distinguished from segments experiencing "technical violations". 
These "technical violations" may be caused by naturally occurring 
conditions which occassionally result in concentrations exceeding the 
standards, such as droughts. 

In short, the Department's leading factor for prioritizing waterbodies 
which need TMDLs is severity. "Water quality limited" segments with 
moderate and severe exceedances of water quality standards were identified 
first. A further review was conducted of these segments to address the 
Department's second major concern: give higher priority to TMDLs which may 
affect in effluent limitations in NPDES permits. This resulted in a list 
of 11 streams which the Department feels are the highest priority for 
developing TMDLs in Oregon. 
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Table F-1. Quantitative Measures for Evaluating the Severity of 
Water Quality Standards Violations* 

Severity of W.Q. 
Quantitative Measure Standards Violation 

Minor/No Impairment Standard is exceeded in 0 - 10% of the analyses 
of uses and the mean is less than the standard, 
Moderate Standard is exceeded in 11 - 25% of the analyses 

and the mean measured value is less than the 
standard; or standard is exceeded in 0 - 10% Of 
analyses and mean measured value exceeds the 
standard. 

Severe Standard is exceeded in more than 25% of analyses 
and the mean measured value is less than the 
standard; or standard is exceeded in 11 - 25% of 
analyses and mean measured value exceeds the 
standard, 

*Source: EPA Guidance: 1986 Assessments (Section State Water Quality 
305(b) Reports); June 1985. 

The segments which represent those most appropriate for the initial 
establishment of l'MDLs are presented in Table F-2. This table includes the 
parameter(s) which exceed water quality standard values, the severity of 
the exceedance, the pollutant(s) appropriate for developing a TMDL, and the 
point source(s) which discharge year round to the segment. Also identified 
in Table F-2 is a proposed date for completing Phase I. Phase I presents 
to the Commission an initial TMDL for the segment and a hearing process 
schedule. Phase I continues by placing the TMDL and schedule on 30-day 
public notice for review and comment, thus, formally initiating the entire 
TMDL/WLA process for the segment. 

The violation of water quality standards is a major determinant in 
identifying where TMDLs should be established. However, the parameter 
which violates the standard is not necessarily the pollutant for which the 
TMDL will be developed. Section 303(d) requires TMDL's to be established 
on "water quality limited" segments "for those pollutants which the 
Administrator identifies under Section 304(a)(2) as suitable for such 
calculation." 

The regulation which identified these pollutants was published on 
December 28, 1978. This regulation stated that: "All pollutants, under 
the proper technical conditions, are suitable for the calculation of total 
maximum daily loads." TMDLs can only be calculated by using a specified 
numerical limit. EPA's 1978 regulation also stated: "Such numerical 
limits may be specified in the water quality standards or may be based upon 
the level of control necessary to prevent the violation of a quantitative 
or nonquantitative water quality criterion, 11 Thus, a TMDL can be cal
culated for a particular pollutant not specifically addressed in the 
standards, if the concentration limit for that pollutant is necessary to 
prevent the violation of a standard for another parameter. 

Table F-3 summarizes examples of water quality problems and related proc
esses and variables. This provides a basis for identifying the appropriate 
pollutants for developing TMDL's needed to address the problems. 



Table F-2. Proposed Li.St of Waterbodies Needing Total Maximum Daily Loads 

Parameter 
Exceeding Severity 

WQL Se!!lllent Water Qual, Of 
Standard Exceedance 

Value 

Tualatin River Diss, OXygen Severe 
Cblcrophyll a Severe 

Yamhill River pH Moderate 

s. Umwua River Diss. OXygen Severe 
pH Severe 
Amnonia Tox. Severe 

Bear Creek Diss. OXygen Moderate 
pH Moderate 

Coquille River Diss. OXygen Moderate 

Pudding River Diss, OXygen Severe 

Garrison Lake Cblcropbyll .!!. Moderate 
Klamath River Diss. OXygen Severe 

Amnonia Tox. Severe 
Cbloropbyll .!!. Severe 
pH Moderate 

Umatilla River pH Moderate 
Calapooia River Diss. OXygen Moderate 

Grande Ronde River pH Moderate 

• Discharge is to a tributary to the segment. 

BC:h 
WH1670 

Pollutants 
for which Phase I NH>ES Permits with 

'JMDL Completed Year-Round Discharges 
will be 

Developed 

Amnonia 03/87 WA - Durham 
Phosphorus USA - Rock Creek 
Phosphorus 08/87 McMinnville 

Lafayette 

BOD 11187 Roseb.lrg Urban Sanitary Authority 
Phosphorus Wi.naton Green Sanitary District 
Amnonia Myrtle Creek 

Canyonville 
Riddle* 
Glendale* 

BOD 11/87 Ashland* 
Phosphorus 
BOD 02/88 Bandon 

Coquille 
Roseb.lrg Lumber - Coquille 
Myrtle Point• 

BOD 02/88 Woodburn 
Molalla 
General Foods - Woodburn 
Mt. Angel 
Silverton 
Stayton Canning 

Phosphorus 02/88 Port Orford 

BOD 04/88 South Surburban S.D. 
Amnonia Klamath Falls 
Phosphorus Weyerhaeuser - Klamath Falls 

Phosphorus 04/88 Pendleton 
BOD/ Amnonia 06/88 Oregon Metallurgical Corporation• 

Phosphorus 06/88 La Grande 
Union 
Elgin 

Permit 
Expiration 

Date 

02/91 
07/91 
05/89 
02/89 

05/89 
07/88 
04/91 
11/87 
02187 
11187 
09/86 

05/87 
07/89 
12/9) 
10/88 

03/87 
12/86 

. 03/87 
03/89 
12/89 
04/9) 
10/85 

08/87 
01/88 
09/86 

01/91 

08/91 
03/88 
09/86 
02/89 

"'>. Ill >-i 

~~ 
w~ -

:.: 
>-i .., 
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Table F-3. Water Quality Problems and Related Processes and Variables 

Water Specific Important 
Significant 

Quality Pollutants Processes Influence 
Problem Factors 

' Most Commonly Addressed Problems 

Depletion CBOD, NBOD Organic Matter Velocity, Depth, 
of Dissolved Decomposition, Temperature, 
Oxygen (DO) Nitrification, Elevation 

Reaeration, 
Photospynthesis, 
Respiration 

Eutrophication Nutrients Photosynthesis, Light, Daylength, 
and Algal (N and P Nutrient Cycling, Temperature 
Blooms Compounds) Light Attenuation 
Ammonia Ammonia Organic Matter pH, Alkalinity, 
Toxicity (NBOD) Decomposition, Temperature 

Nitrification, 
Photosynthesis, 
Volatilization 

Toxicity Organic & Fate Processes,* Hardness, pH, 
Metal Bioaccumulation Suspended 
Toxicants Materials, Light 
Complex Additivity, 
Effluents Antagonism, 

Synergism 

Other Problems 

Pathogenic Fecal Dis-Off, Salinity, Light, 
Organisms Bacteria, Ads or pt ion, Toxicity 

Viruses, & Sedimentation 
Parasites 

High Excess Heat Atmospheric Meteorological 
Temperature Radiation, Conditions, 

Back Radiation, Water 
Conduction, Temperature, 
Evaporation Water body 

Configuration 
Salinity (TDS) Ca, Mg, Na, Evaporation, Air Temperature, 

K, So4, C1 Chemical Pre- Rel, Humidity 
cipitation 

Sedimentation Silts, Settling, Scour, Velocity, 
Clays, Coagulation/ Salinity 
Organic Flocculation 
Detritus 

* Biodegradation, volatilization, adsorption, hydrolysis, photolysis, 
precipitation, speciation. 

Source: 

BC:h 
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EPA Technical 
Allocations: 

Guidance Manual for Performing Waste Load 
Book 1 General Guidance 19 85 (Draft). 
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PROPOSED SCHEDULE FOR ESTABLISHING TMDLs/WLAs/LAs ON THE TUALATIN RIVER 

Phase I: 

1. 

2. 

4. 

DEQ staff with assistance of EPA develop TMDLs for the 
water quality limited segments and associated problem 
parameters according to attached schedule. A TMDL is 
defined as the technically based maximum assimilation 
capacity and does not include the WLA. 

Director proposes TMDLs and presents the evaluation 
and hearing process schedule to EQC as an informa
tional item, 

Place TMDLs on 30-day public notice for public review 
and comment. 

Respond to public comment and Director issues list of 
TMDLs. 

Phase II: 

1 • 

2. 

4. 

5. 

Establish a local Water Users Advisory Committee. 

Advisory Committee reviews TMDLs and considers various 
alternatives to achieve TMDLs, looking at strategies 
for point and nonpoint sources, 

DEQ prepares staff report proposing a revision 
in the river basin plan rules to establish TMDLs, 
waste loads and implementation strategy. 

Staff report is presented to EQC with a request for 
authorization to hold a rule making hearing, 

DEQ holds public hearing, local advisory committee 
makes a formal presentation of their findings at the 
hearing (30 days• public notice for hearing), 

Phase III: 

1 • 

2. 

3. 

DEQ prepares staff report responding to hearing 
testimony and proposing final basin plan rule revision 
to the EQC for adoption. 

EQC meeting for rule adoption. 

TMDLs/WLAs submitted to EPA for approval. 

Phase IV: 

1. DEQ implements rule via NPDES permit program and NPS 
activities. On-going after adoption and approval by 
EQC. 

NJM:h 
WH1669 

Proposed Schedule 
for 

Work Completed 

02/18/87 

03/ 13/ 87 

04/13/ 87 

05/01/ 87 

04/01/87 

09/01/87 

10/28/ 87 

11/20/ 87 

12/21/87 

01/31/88 

02/ 88 - 03/ 88 

Immediately after 
AG 1 s office certi
fies process above 
followed state law, 
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DEVELOPMENT OF PROPOSED TUALATIN TMDL'S 

OVERVIEW 

Areas where water quality standards are not or would not be met after the 
implementation of technology-based effluent limitations are said to be 
"water quality limited". A management tool specified in the Federal Clean 
Water Act (CWA) for use on "water quality limited" segments is a total 
maximum daily load (TMDL). For pollutants of concern, a loading capacity 
must first be defined. The loading capacity is the greatest amount of 
pollutant loading that a water can receive without violating water quality 
standards. Obviously, the loading capacity is also dependent upon the flow 
characteristics of the receiving water. 

The purpose of this document is to present available technical information 
needed to develop TMDLs for the Tualatin River. A framework will be 
established for determining appropriate loading capacities. This approach 
will ensure that acceptable water quality conditions will be achieved or 
maintained and that a sound technical rationale is applied. The data base 
for developing TMDLs may never be adequate, but will improve over time, 
Consequently, it is important that the approach also provides a basis for 
conducting subsequent technical analyses, if future information might 
suggest a modification to the TMDL. 

APPLICABLE WATER QUALITY STANDARDS AND PARAMETERS OF CONCERN 

Currently, a number of water quality parameters have criteria values which 
have been adopted as regulatory standards for the Tualatin Basin. Included 
are dissolved oxygen, temperature, turbidity, pH, fecal coliform bacteria, 
and dissolved chemical substances, A comparison of ambient monitoring 
data to the watEr quality standards has focused attention on two 
parameters: dissolved oxygen and chlorophyll .!!.· 

According to the standards, the dissolved oxygen concentration of the 
Tualatin River "shall not be less than 6 mg/L 11 , The stretch of the 
Tualatin River below Rock Creek currently violates the dissolved oxygen 
standard during summer low flow. The dissolved oxygen depression in the 
river is due primarily to the nitrification of ammonia, 

Concerns have also been raised about nuisance algal growth in the lower 
Tualatin River. A Nuisance Phytoplankton Growth Rule (OAR 340-412-150) was 
adopted by the Commission on March 14, 1986, According to this rule, 
waterbodies where phytoplankton growth may create a nuisance condition are 
to be identified using chlorophyll .!!. values. The average concentration is 
established at 15 ug/L chlorophyll a. The average monthly concentration 
of chlorophyll .!!. measured in the Tualatin River at Stafford Road during 
1986 by the Department was nearly 18 ug/L, 

The violation of water quality standards is a major determinant in 
identifying where TMDLs should be established, However, the parameter 
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which violates the standard is not necessarily the pollutant for which the 
TMDL will be developed. 

A TMDL can be calculated for a particular pollutant not specifically 
addressed in the standards, if a concentration limit for that pollutant 
is necessary to prevent the violation of a standard for another parameter. 

Dissolved oxygen and chlorophyll ~ are the parameters which currently 
exceed Tualatin River water quality standards. However, other pollutants 
contribute to these standards violations. High levels of ammonia in the 
Tualatin, through nitrification, ultimately lead to the violation of the 
dissolved oxygen standard. Although phosphorus is not the only factor 
which stimulates algal growth, studies indicate it can have a major effect 
on the abundance and type of algae produced. This can lead to an 
exceedance of the chlorophyll a value. Thus, an upper limit for phosphorus 
in the Tualatin should be established. 

Section 304(a) (1) of the CWA requires the Environmental Protection Agency 
(EPA) to publish and periodically update ambient water quality criteria. 
These criteria are not rules and they do not have a regulatory impact. 
Rather, these criteria present scientific data and guidance. The 
information can sometimes be used as a starting point to derive regulatory 
requirements based on considerations of the water quality effects. 

No explicit state water quality standards or EPA criteria exist for 
phosphorus or ammonia nitrification, the two pollutants currently of 
greatest concern in the Tualatin. However, it is still possible to 
establish TMDLs for these parameters. A potential approach is to develop 
criteria for new substances of concern and for which standards have not 
been adopted. These numbers are then referred to as "water quality 
guidance values". The guidance values are used pending completion of the 
administrative rulemaking process. This process also includes a technical 
evaluation of parameter specific information. 

The use of water quality guidance values is recommended for Oregon. 
Guidance values encourage a more thorough analysis of the supporting data 
which ultimately leads to a standard. Guidance values also offer an 
opportunity to utilize site specific information for key parameters on 
individual stream segments where a particular problem has been identified. 
Guidance values also can provide another means to ensure that significant 
issues have been identified and addressed prior to proposing a TMDL as a 
formal rule. 

In summary, water quality guidance values will be used for phosphorus and 
ammonia as a basis to develop TMDLs in the Tualatin. A value of 0.15 mg/L 
total phosphorus is proposed to address algal growth concerns. To ensure 
the attainment of the dissolved oxygen standard, a value of 1.0 mg/L 
ammonia is proposed. The technical information used to derive these values 
is presented in the next two sections. 
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AMMONIA 

The dissolved oxygen standard for the lower Tualatin River is 6 mg/L. To 
determine a target ammonia concentration which leads to the attainment of 
the dissolved oxygen standard, several factors must be considered. Re
aeration and photosynthesis add dissolved oxygen to a river. Carbonaceous 
oxidation, benthic demands, algal respiration, and nitrogenous oxidation 
diminish D.O. levels. 

One objective of the Department's Tualatin study is to gather data to 
determine a TMDL for oxygen demand in the lower river. Table H-1 
summarizes dissolved oxygen and nitrogen data collected during three 
cooperative USA/DEQ intensive surveys in 1986. A preliminary analysis of 
this information using a water quality model has been used to examine the 
influence of various reaction rates. 

Table H-1. Summer 1986 Tualatin River Ambient Water Quality 
Average Concentrations in mg/L 

Rood Rd. Farmington Scholls Elsner 
RM 38.7 RM 33 .5 RM 27 .1 RM 16 

Organic Nitrogen o.4o 0.41 0.23 o.48 
Ammonia 0.05 2.41 1.64 0 .74 
N02+N03 0 .33 0.85 1.41 1.47 
Total Nitrogen 0 .78 3 .61 3.28 2 .70 

Dissolved Oxygen 8.6 6 .1 4.7 5.6 

An initial estimate of a target concentration for ammonia can be made. 
From the 1986 data, it appears reasonable to assume that the depletion 
rate of dissolved oxygen caused by carbonaceous oxidation, benthic demand, 
and algal respiration is roughly equal to the addition of oxygen to the 
river due to reaeration and photosynthesis. A simplified analysis can then 
be conducted using the stoichiometric equation which describes the 
nitrification process: 

NH4 + 202 -> 

Important factors considered in this anlaysis which reflect the actual 
nitrification dynamics of the Tualatin River were travel times, reaction 
rates, and stoichiometric coefficients. 

The 1986 intensive survey data provided enough information to develop 
preliminary calculations. The Tualatin River from river mile (RM) 38 to 
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river mile 8 was evaluated using this simplified approach. The rationale 
for analyzing this segment is as follows: USA's Rock Creek treatment plant 
provides a major source of ammonia at RM 38, At RM 8, the Tualatin begins 
to act more as a lake than as a river during summer low flow. In addition, 
the lowest D.O. concentrations in the Tualatin were observed at Scholls 
(RM 27). 

Key equations describing nitrification were programmed on an IBM-PC using 
LOTUS. Coefficients were estimated from the 1986 data. To attain a 
dissolved oxygen concentration of at least 6 mg/L in the Tualatin River at 
RM 8, the maximum ammonia concentration at RM 38 should not exceed 1 mg/L. 

It is recognized that this preliminary modeling approach has some 
limitations. Improved techniques are currently being developed as part of 
the Tualatin Basin Study. However, the simplified model provides a 
rational framework for determining target ammonia concentrations needed to 
attain the dissolved oxygen standard in the Tualatin River. Assumptions, 
coefficients, and reaction rates will continue to be assessed as the 
project continues, 

PHOSPHORUS 

The development of a standard to address nuisance algal growths is a 
complicated task. First of all, EPA's Technical Guidance Manual for 
Performing Waste Load Allocations states: "In certain cases, there may be a 
concern with the actual levels of biomass concentration, although normally 
this will not be the target of a WLA analysis for streams and rivers. As 
discussed in the chapter, there is no general value for chlorophyll 
concentration which describes acceptable versus unacceptable conditions in 
terms of general aesthetics." For the purpose of developing a TMDL, a 
chlorophyll~ value of 15 ug/L is used as a target. This is consistent 
with OAR 340-41-150. 

Many studies suggest that phosphorus is a major factor leading to excessive 
algal growth. Most of these studies also indicate that a reduction of 
phosphorus can influence the abundance of algae. However, it is not clear 
that a particular phosphorus concentration results in a predictable 
chlorophyll concentration. Nor can one conclude that a given phosphorus 
reduction will lead to a known and predictable decrease in algae. 

To begin, EPA's latest available criteria document (the 1986 Gold Book) was 
reviewed. According to this publication, a desired goal for the prevention 
of plant nuisances in streams or other flowing waters is 0.10 mg/L total P. 
However, there are also natural conditions that would dictate the con
sideration of either a more or less stringent phosphorus level. For 
instance, phosphorus may not be the limiting nutrient, which would 
substantially diminish the need for phosphorus controls. 

EPA's 1986 Gold Book cited a number of specific exceptions which can occur 
to reduce the threat of phosphorus as a contributor to nuisance aquatic 
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growths, One of these exceptions stated: 11 In some waters, phosphorus 
control cannot be sufficiently effective under present technology to make 
phosphorus the limiting nutrient." EPA 1 s Gold Book discussion on 
phosphorus concluded with "No national criterion is presented for phosphate 
phosphorus for the control of eutrophication." In other words, development 
of criteria for phosphate phosphorus is a site specific concern. To treat 
the development of a phosphorus target level for the Tualatin as a site 
specific problem is appropriate. 

The most comprehensive study which addressed algal growth in the Tualatin 
was conducted by Portland State University (PSU) (Carter, Petersen, Roe; 
1976). The report presented two specific conclusions important to algal 
growth issues in the Tualatin. First, "the concentrations of phosphorus in 
the streambed sediments, and of phosphorus in the waters at Hillsboro 
indicate that ambient levels of phosphorus are high enough to support algal 
blooms. 11 The Hillsboro site used in the study was above the Rook Creek 
STP. Secondly, "algal assays using natural river waters and the test algae 
species Selanastrum caprioornutum, suggest that additions of sewage 
effluents to the Tualatin River can stimulate and support (at least 
potentially) from two to six times the algal biomass when effluents are not 
present." 

In response to ambient levels at Hillsboro being high enough to support 
algal blooms, there are very few waters of the state which will not support 
algal growth of some form (from the perspective of a fish, this is a 
fortunate phenomena -- algae is a primary producer on the food chain). 
However, the second conclusion regarding increased productivity with 
increased concentrations is very important. This conclusion is based on 
the results of algal assays, a test to assess the effects of the addition 
of nutrients upon biomass and the growth of algae in the river. 

Figure H-1 summarizes the productivity results of the PSU study. The 
information is displayed relative to phosphorus concentrations in Tualatin 
River samples, Although more detailed and conclusive tests need to be 
made, a relationship between phosphorus and algal productivity can be seen. 
Improved techniques are currently being developed as part of the Tualatin 
study. Other factors must also be considered, such as the role of nitrogen 
and carbon. 

The phosphorus/algae analysis is continued by using site specific Tualatin 
ambient monitoring information. Figure H-2 displays total phosphorus and 
chlorophyll ~data for the Tualatin River. At concentrations greater than 
0,15 mg/L total phosphorus, 95 percent of the exceedances of the chlorophyll 
~target level (15 ug/L) were observed, A TMDL based on a guidance value of 
0.15 mg/L total phosphorus should eliminate most of the chlorophyll~ 
exceedances, The chlorophyll ~value is expressed as a 3-month average, 
Thus, the remaining five percent exceedances should keep the 3-month average 
in the Tualatin River below 15 ug/L with a margin of safety. 

Again, additional information will continue to be collected and assessed as 
the Tualatin study progresses, The evaluation described provides a frame
work for future analysis of site specific information on the Tualatin, The 



Figure H-1 Tualatin Algal Assay Summary 
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Department is currently forming a technical advisory committee to provide 
input on the Tualatin project, One of the first tasks will be to review 
the Department's technical evaluation and to make recommendations. 

ALLOWABLE POLLUTANT LOADINGS 

Once target concentrations have been determined for parameters of concern, 
a TMDL can then be identified, Some states have chosen to specify just one 
TMDL value per pollutant. This is computed from some critical flow 
condition, such as the minimum average 7-day now with a recurrence 
interval of 10 years (7Q10). Identifying this design flow can~sometimes be 
as difficult as determining the target concentration. However, nothing 
could be found in the Federal regulations or statutes which indicates that 
other options cannot be employed. 

The recommended approach for Oregon is to identify a set of loads for 
varying flow conditions. This technique will better address the dynamic 
nature of rivers in a manner which will meet water quality goals. This 
approach will also allow a variety of options to be pursued without 
violating water quality standards, Alternatives could include specifying 
permit conditions in terms of receiving water flows. Another option might 
be identifying the use of upstream reservoir storage capacity to increase 
stream flows. 

By using varying flow conditions and the target concentrations, maximum 
allowable pollutant loads have been calculated. These loads are presented 
in Table H-2. Flows are based on the Tualatin River at Farmington gage 
operated by Oregon Water Resources Department. · 

BC:h 
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Table H-2. Maximum Allowable Pollutant Loads 
for the Lower Tualatin River 

Tualatin River Maximum Amnonia Maximum Total Phosphorus 
at Farmington, Load in River Load in River 
Discharge (cfs) (lbs/day) (lbs/day) 

100 - 150 540 80 

150 - 200 810 120 

200 - 250 1080 160 

250 - 300 1350 200 

300 - 350 1620 240 

350 - 400 1880 280 
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achieving o. significuntly greater effluent reduction than thut required 
by the >l\)plic:ible effluent limitation and moves toward the n?-tional 
goal of eluninating the dhicharge of all pollutants, or by o.chievmg the 
required reduction with an innovative system th.at has the potential 
for siimificuntly lower costs than the systems which huve been deter
mine.1 by the Administra.tor to be economically achievable, the. Admin
L~trator (or the State with 11.n approved program under section 402, 

· in consultation with the Administrator) may establish a date for com
piiance tmder subsection (b)(2) (A) of this section no later than 
July 1, 1987, if it is also determined that such innovative system has 
lhe potential for industrywide applicl!-tio_n. . _ 

(1) The Administrator may not modify o.ny requirement of this 
section us it applies to any specific pollutant which is on the toxic pol
lu~u!:lt list. under section 307 (a) ( 1) of this Act. 

WATER QUALITY RELATED EFFLUENT Ll:l!ITATIONS 

SEc. 302. (a) Whenever, in the judgment of the Administrator, dis
charges of pollutants from a point source or group of point sources, 
with the application of effluent limitations required under section 301 
(b)(2) of this Act, would interfere \vith the attainment or mainte
nance of that water quality in a specific portion of the navigable waters 
which shall assure protection of public water supplies, agricultural 
and industrial uses, and the protection and propagation of a balanced 
population of shellfish, fish and wildlife, and allow recreational activi
ties in and on the water, effiuent'limitations (including alternative 
effltient control strategies) for such point source or sources shall be 
established which can reasonably be expected to contribute to the 
attainment or maintenance of such water quality. 

(b) (1) Prior to establishment of any effluent limitation pursuant 
to subsection (a) of this section,. the Administrator shall issue notice 
o{ intent to establish such limitation and within ninety days of such 
notice hold a J?Ublic hearing to determine the relationship of the eco
nomic and soctal costs of achieving any such limitation or limitations, 
including any economic or social dislocation in the affected community 
or communities, to the social and economic benefits to be obtaineii 
(including the attainment of the objective of this Act) and to deter
mine whether or not such effluent limitations can be implemented with 
available technology or other alternative control strategies. 

(2) If a person affected by such limitation demonstrates at such 
hearing that (whether or not such technology or other alternative con
trol strategies are available) there is no reasonable relationship be
tween the economic and social costs and the benefits to be obtained 
(including attainment of the objective of this Act), such limitation 
shall not become effective and the Administrator shall adjust such 
limitation as it applies to such person. 

(c) The establishment of effluent limitations under this section shall 
not operate to delay the application of any effluent limitation estab
lished under section 301 of this Act. 

WATER QUALITY STANDARDS AND IMPLEMENTATION PLA:SS 

SEc. 303. (a)(l) In order to carry out the purpose of this Act, any 
water quality standard applicable to interstate waters which was 
adopted by any State and submitted to, and approved by, or is 
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n.waiting approval by, the Administrutor pursuant to this Act us in 
effect imrnediuteiy µrillr to the date of enactment of the Federal 
\Vater Pollution Control Act Amendments of 1972, shull remain in 
effect unless the _.\dministrator deterrnine<l that such standard is not 
consistent with the applicable requirements of this _.\ct as in effect 
immediately prior to the <lute of enactment of the Federal \later 
Pollution Control Act Amendments of 1972. If the Administrator 
makes such o. determination he shall, within three months after the 
date of enactment of the Federal llRter Pollution Control Act Amend
ments of 1972, notify the State and specify the changes needed to 
meet such requirements. If such changes ure not adopted by the 
State within ninet[ days after the date of such notification, the 
Administrator 1;hal promulgate such changes in accordance with 
subsection (b) of this section. 

(2) Any State which, before the date of enactment of the Federal 
Water Pollution Control Act Amendments of 1972, has adol?ted, pur
suant to its own law, water quality standards applicable to mtrustate 
waters shall submit such sto.ndards to the Administrator ithin 
thirty do.ys after the date of enactment of the Federal Water Pollution 
Control Act Amendments of 1972. Each such standard shall remain in 
effect, in the same manner and to the same extent as any other water 
quality standard established under this Act unless the Administrator 
determines that such stando.rd is inconsistent with the applicable 
requirements of this Act as in effect immediately prior to the date of 
enactment of the Federal Water Pollution Control Act • .\.mendments of 
1972. If the Administrator makes such a determination he sho.ll not 
lo.ter than the one hundred and twentieth day after the date of sub
mission of such standards, notify the State and specify the changes 
needed to meet such requirements. If such changes are not adol?ted by 
the State within ninety dnys after such notification, the Admimstrator 
shall promulgate such changes in accord_ance with subsection (b) of 
this section. . 

(3)(..\) Anv State which prior to the date of enactment of the 
Federal Water Pollution Control Act A..TUendments of 1972 has not 
adopted pursuant to its own laws water quality standards applicable 
to intrastate waters shnll, not later than one hundred !Ind eighty days 
after the date of enactment of the Federal Water Pollution Control 
Act Amendments of 1972, adop~ an-l submit such standards to the 
Arlministro.tor. 

(B) If the Administrator determines that any such standards are 
consistent v.'ith the applicnble requirements of this Act as in effect 
immediately prior to the date of enactment of the Federal Water Pol
lution Control Act Amendments of 1972, he shall approve such 
standards. 

(C) If the Administrator determines that any such stnndards are 
not consistent \\'i.th the applicable requirements of this Act as in effect 
immediutelv prior to the date of enactment of the Federal Water Pollu
tion Control Act Amendments of 1972, he shall, not later than the 
ninetieth dav after the date of submission of such standards, notify the 
State and s"pecifv the changes to meet such requirements. Ii such 
changes are not ndopted by the State within ninety days after the date 
of notification, the Administrator shall promulgute such standards 
pursuant to subsection (b) of this section. 

(b)(l) The Admini~trntor shall promptly prepare and publish 
proposed regulations setting- forth water quality standards for a State 

: 
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in accordance with the applicable requirements of this Act us in effect 
immediutely prior to the dn.te of enactment of the Federul Water 
Pollution Control Act Amendments of 1972, if-

(A) the Stute foils to submit wuter quality standards within 
the times prescribed in subsection (11) of this section, 

(B) 11 water qu11lity stundurd submitted by such State under 
subsection (n) of this section is determined by the Administrator 
not to be consistent with the applicable requirements of subsection 
(a) of this section. 

(2) The A.dministrator shall promulgate any water quality standard 
published in a proposed re!!Ulation not later than one hundred and 
ninety days after the date he publishes any such proposed standard, 
unless prior to such promulgation, such State has adopted a water qual
ity standard which the Administrator determines to be in accordance 
with subsection (a) of this section. 

(c) (l) The Governor of a State or the State water pollution control 
agency of such State shall from time to time (but at least once each 
three year period beginning with the date of enactment of the Federal 
Water Pollution Control .Act Amendments of 1972) hold public hear
ings for the puri;iose of reviewing applicable water quality standards 
and, as appropriate, modifying and adoptinJm~~~~dards. Results of 
such review shall be made available to the A · · trator. 

(2) Whenever the State revises or adopts a new standard, such re
vised or new standard shall be submitted to the Administrator. Such 
revised or new water quality standard shall consist of the designated 
uses of the navigable waters involved and the water quality criteria for 
such waters based upon such mies. Such standards shall be such as to 
protect the public health or welfare, enhance the quality of water and 
serve the purposes of this Act. Such standards shall be established 
taking into consideration their use and value for public water sup2lies, 
propal';ation of fish and wildlife, recreational k~~oses, and agricul
tural, mdustrial, and other purposes, and also ta · into consideration 
their use and value for navigation. · 

(3) If the Administrator, \vithin sixty days after the date of submis
sion of the revised or new standard, determines that such standard 
meets the requirements of this Act, such standard shall thereafter be 
the water quality standard for the applicable waters of that State. 
If the Administrator determines that any such revised or new standard 
is not consistent with the applicable requirements of this Act, he shall 
not later than the ninetieth day after the date of submission of such 
standard notify the State and specify the changes to meet such require
ments. If such changes are not adopted by the State within ninety days 
after the date of notification, the Admimstrator shall promulgate such 
standard pursuant to paragraph (4) of this subsection. 

(4) The Administrator shall promptly prepare and publish proposed 
regulations setting forth a revJSed or new water quality standard for 
the navio-able waters involved-· . 

(A) if a revised or new water quality standard submitted by 
such State under paragraph (3) of this subsection for sucJi. waters 
is determined by the Adnlinistrator not to be consistent with the 
applicable requirements of this Act, or 

(B) in any case where the Administrator determines that a 
revised or new standard is necessary to meet the requirements· of 
this Act. 

The Administrator shall promulgate any revised or new standard 
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under thL5 parugruph not later than ninety days ufter he publishes such 
proposed standards, unless prior to such promulgation, such State has 
adopted u revised or new water quality standard which the Administra
tor determines to be in accordance \\;th this Act. 

(J)(l)(A) Each State shall identify those waters within its bound
aries for which the effluent limitations required by section 301 (b)(l) 
(A) and section 301 (b) (l)(B) are not stringent enough to implement 
any water quality standard applicable to such waters. The State shall 
establish a prionty ranking for such waters, takin\l' into account the 
severitv of the pollution and the uses to be maae of such waters. 

(B) Each State shall identify those waters or parts thereof within 
its boundaries for which controls on thermal discharges under section 
301 are not stringent enough to assure protection and propagation of a 
balanced indigenous population of shellfish, fish, and wildlife 

(C) Each State shall establish for the waters identified in para
gr~k;~ (1) (A) of this subsection, and in accordance \vi th the phority 
ra '. ~· the to~al m~ximum daily !~ad, for those pollut:i-nts which the 
AdillllllStrator identifies under section 304 (a)(2) as suitable for such 
calculation. Such load shall be established at a level necessary to im
plement the applicable water quality standards with seasonal varia
.tions and a margin of safety which takes into account any lack of 
knowledge concerning the relationship between effluent limitations and 
water quality. 

(D) Each State shall estimate for the waters identified in para
graph (1) (D) of this subsection the total maximum daily thermal 
!oa~ required. to ~sure protection and propa~at~on of a bal!inced, 
md1genous population of shellfuh, fish and wildlife. Such estrmates 
shall take into account the normal water temperatures, flow rates, 
seasonal variations, existing sources of heat input, and. the dissipative 
capacity of the identified waters or parts thereof. Such estimates shall 
include a calculation of the maximum heat input that can be made 
into ea.ch such part and shall include a margin of safety which takes 
into account any lack of knowledge concerning the development of 
thermal water quality criteria for such protection and propagation 
in the identified waters or parts thereof. 

(2) Ee.ch State shall submit to the Administrator from time to 
time, with the first such submission not later than one hundred and 
eighty days after the date of publication of the first identification of 
pOllutants under section 304(a)(2)(D), for his approval the waters 
identified and the loads established under paragraphs (l)(A), (1) 
(B), (1) (C), and (1) (D) of this subsection. The Administrator shall 
either approve or disapprove such identification and load not later 
than thirty days after the date of submission. If the Administrator 

. approves such identification and load, such State shall incorporate 
them into its current plan under subsection (e) of this section. If the 
Administrator disappro>es such identification and load, he shall not 
later than thirty days after the date of such disapproval identiiy such 
waters in such State and establish such loads for such waters as he 
determines necessary to implement the water quality standards 
applicable to such waters and upon such identification and establish
ment the State shall incorporate them intc its current plan under 
subsection (e) oi this section. 

(:3) For the specific purpose of developing informatfon, each State 
shall identify all waters within its boun.daries which it has not 
identified under parugruph (1) (.\) anci 11) (B) of thiR su b..;ection 
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and estimate for such waters the total maximum daily load with sea
sonal variations and margins of safety, for those pollutantfl which the 
Administrator identifies under section 304(a)(2) as suitA.ble for such 

calculation and for thermal discharges, at a level that would assure 
protection and proP.~~ation of a balanced indigenous population oi 
ti sh, shellfish and wilruif a. 

(e)(l) Each State shall have a continuing planning process ap
proved under paragraph (2) of this subsection which is consistent 
with this Act. 

(2) Each State shall submit not later than 120 day,; after the date 
of the enactment of the Water Pollution Control Admendments of 
1972 to the • .\.drninistrator for his approval a proposed continuing 
planning process which is consistent with this Act. Not later than 
thirty days after the date of submission of such a process the Admin
istrator shall either approve or disap,Prove such process. The Admin
istrator shall from time to time revi.ew each State's approved plan
ning process for the purpose of insuring that such planning process 
is at nil times consistent with this Act. The Administrator shall not 
approve any State permit program under title IV of this Act for any 
State which does not have an approved continuing planning process 
under this section. 

(3) The Administrator shall approve any continuing planning 
process submitted to him under this section which will reswt in plans 
for all navigable waters within such State, which include, but are 
not limited to, the following: · · 

(A) effiuent limitations and schedules of compliance at least 
as stringent as those required by section 30l(b) (1), section 301 
(b) (2), section 306, and section 307, and at least as stringent 
as any requirements contained in any applicable water quality 
standard in effect under authority of this section; 

(B) the incorporation of all elements of any applicable area
wide waste management plans under section 208, and applicable 
basin plans under section 209 of this Act; 

(C) total ma."rimum daily load for pollutants in accordance 
with subsection (d) of this section; 

(D) procedures for revision; 
(E) adequate authority for inter~overnmental cooperation; 
(F) adequate implementntion, mcluding schedules of com

pliance, for revised or new water quality standards, under sub- . 
section (c) of this section; 

(G) controls over the disposition of all residual waste from 
any water treatment processing; . 

(H) an inventory and ranking, in order of priority, of needs 
for con.4ruction of waste treatment works required to meet the 
applict1ble requirements of sections 301 and 302. 

(f) Nothing in this section shall be construed to affect any effiuent 
limitation, or schedule of compliance required by- any State to be 
implemented prior to the dateR set forth in sections :301 (b) (1) and 
:301 (b) (2) nor to preclude nny State from requiring compliance with 
any effluent limitation or schedule of compliance at dates earlier 
than such dates. 

(g) Water quality standards relating to heat shall be coll3istent with 
the requirements of section 316 of this Act. 

(h) For the purposes of this Act the term "water quality standards" 
includes thermal water quality standards. 
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IN'FOR~IATION AND GUIDELISES 

SEC. 304. (a)(l) The Administrator after consultation with appro
priate Federal and State agencies and other interested persons, shall 
develop nnd publish, within one year after the date of enactment of 
this title (and from time to time thereafter revise) criteria for water 
quality accurately reflecting the latest scientific knowledge (A) on the 
kind and extent of all identifiable effects on health ana welfare in
cluding, but not limited to, plankton, fish, shellfish, wildlife, plant 
life, sl:iorelines, beaches,· esthetics, and recreation which may be ex
pected from the presence of pollutants in any body of water, including 
ground water; (B) on the concentration and dispersal of pollutants, 
or their byproducts, through biological, physical, and chemical proc
esses; and (C) on the effects of pollutants on biological community 
diversity, productivity, and stability, including information on the 
factors affecting rates of eutrophication and rates of organic and inor
ganic sedimentation for varying types of receiving waters. 

(2) The Administrator, after consulation with appropriate Fed
eral and State agencies and other interested persons, shall develop and 
publish, within one year after the date of enactment of this title (and 
from time to time thereafter revise) information (A) on the factors 
necessary to restore and maintain the chemical, physical, and bio
logical integrity of all navigable waters, ground waters, waters of the 
contiguous zone, and the oceans; (B) on the factors necessary for the 
protection and propai;ation of sbelliish, fish, and wildlife for classes 
and categories of receiving waters and to allow recreational activities 
in and on the water; and (C) on the measurement and classification 
of water quality; and (D) for the purpose of,section 303, on and the 
identification of pollutants suitable for maximum daily load measure
ment correlated with the achievement of water quality objectives. 

(3) Such criteria and information and revisions thereof shall be 
issued to the States and shall be published in the Federal Register and 
otherwise made available to the public. . 

· ( 4:) The Administrator shall, within DO days after the date of enact· 
ment of the Clean Water Act of 1977 and from time to time thereafter, 
publish and revise as nppropriale inlormation identifying conventional 
pollutants, including out not limited to, pollutants classified ·as bio
lo¢cal oxygen demanding, suspended solids, fecal coliform, and pH. 
The thermal component of any discharge shall not be identified as a 
conventionnl pollutant under tliis paragraph. 

(5) (A) Tlie Administrator, to the extent practicable before con
sideration of any request under section 301 (gr of this Act and \vi.thin 
sb: months after the date of enactment of the Clean Water Act of 1977, 
shall develop and publish information on the factors necessary for the 
protection of public water supplies, and the protection and propagation 
of a balanced population of shellfish, fish and wildlife, and to allow 
recreational activities. in and on the water. 

( B) The Administrator, to the extent practicable before consid
era tfon of any application under section 301 (h) of this Act and within 
six months after the date of enactment of the Clean Water Act of 1977, 
shall develop and publish information on the factors necessary for. the 
protection of public water supplies, ano the protection and propagation 
of a balanced indigenous population of shellfish, fish and wildlife, and 
to allow recreational activities, in and on the water. 
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( 6) The Administrator shall, within three months a.fter ena.ctment 
of the Clean Water Act of 1977 e.nd annually thereafter, for pllrJloses 
of section 301 (h) of this Act publish and revise as appropriate infor
mation identifying each water quality standard in effect under this ' 
Act of State law, the specific pollutants associated with such water 
quality standard, and the particular waters to which such water qual
ity standard applies. 

(b) For the purpose of adopting or revising effiuent limitations under 
this Act the Adriiinitrator shall, after consultaton with appropriate 
Federal and State agencies and other interested person, publish 
within one year of enactment of this title, regulations, providing 
guidelines for effluent limitations, and, at east annually thereafter, 
revise, if appropriate, such regulations. Such regulations shall-

(1) (A) identify, in terms of amounts of constituents and 
chemical, physical, and biological characteristics of pollutants, the 
degree of effluent reduction attainable through the application of 
the best practicable control technology currently available for 
classes e.na categories of point sources (other than publicly owned 
treatment works); and · 

(B) speci.i'y factors to be ta.ken into account in determining the 
control measures and practices to be applicable to point sources 
(other than publicl:,i: owned treatment works) within such cate
gories or classes. Factors relating to the assessment of best 
practicable control technology currently available to comply with 
subsection (b)(l) of section 301 of this Act she.II include consider
ation of the total cost of application of technology in relation to 
the effluent reduction benefits to be achieved from such applica
tion, and shall also take into account the age of equipment and 
facilities involved, the process employed, the engineenng aspects 
of the application of various types of control techniques, process 
changes, non-water ·quality environmental impact (including 
energy requirements), and such other factors as the Administrator 

· deems appropriate; 
(2)(A) identify, in te!'lllll of amounts of constituents and chem

ical, J?hysical, and biological characteristics of pollutants, the degree 
of effluent reduction attainable through the ap{'lication of the 
best control measures and practices achievable mcluding treat
ment techniques, process and pr.ocedure innovations, operating 
methods, and other alternatives for classes and categories of point 
sources (other than publicly owned treatment works); and 

(B) specify factors to be taken into account in determining 
the best measures and practices available to comply with subsec· 
tion (b)(2) of section 301 of this Act to be applicable to any point 
source (other than publicly owned treatment wor1ts) within such 
cat~gories of classes. Factors rel!!-ting to the assessment of b~st 
available· technology shall take mto account the age of equip
ment and facilities mvolved, the process employed, the engineer
ing aspects of the application of various .types of control 
techniques, process changes, the cost of achieVlllg such effluent 
reduction, non-water quality environmental impact (including 
energy requirements), and such other factors as the Administrator 
deems appropriate; 

(3) identify control measures and practices available to elimi
nate the discharge of pollutants from categories and classes of 
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point sources, taking into account the cost of achieving such elimi
nation of the discharge of pollutants; and 

(-±)(A) identify, in terms of amounts ofconstituents and chemi
cal, phy~ical, and biol~gical c~aracteristics of pollu~ant::;, th~ 
deQ"ree of et!luent reduction attamable through the appltcat1on of 
the best con\·entional pollutant control technoloip' (including 
measures and pr:ictie€S) for classes and cate~ories of.point sources 
(other than publicly owned treatment worKS) ; and 

( B) specifv factors to be taken into account in determining the 
best conventional pollutant control technology measures and prac
tices to comply Wlth section 30l(b)(2)(E) of this Act to be appli
cable to any point source (other than publicly owned treatment 
works) within such categories or classes. Factors relating to the 
assessment of best conventional pollutant control technology (in
cluding measures and practices) shall include consideration of the 
reasonableness of the relationship between the costs of attaining 

· a reduction in effluents and the effluent reduction benefits derived 
and the comparison of the cost and level of reduction of such pol-. 
lutants from the discharize from publicly owned treatment works 
to the cost and level of reduction of such. pollutants from a class or 
category of industrial sources, and shall take into account the age 
of equipment and facilities involved, the process employed, the 
engineering aspects of the application of various types of control 
techniques, process changes, non-water quality environmental im
pact (including energy requirements),.and such other factors as 
the Administrator deems appropriate. · 

(c) The Administrator, after consultation, with appropriate Fed
eral and State agencies and other interested persons, shall !Ssue to the 
States and appropriate water pollution control agencies within 270 
days after enactment of this title (and from time to time thereafter) 
information on the processes, procedures, or operating methods which. 
result in the elimination or reduction of the discharge of pollutants 
to implement standards of performance under section 306 of this Act. 
Such information shall include technical and other data, including 
costs, as are. available on alternative methods of elimination or reduc
tion of the discharge oflollutants. Such information, and revisions 
thereof, shall be pul:ilishe in the Federal Register and otherwise shall 
be made available to the public. · 

(d) (1) The Administrator, after consultation with appropriate 
Federal and State agencies and other interested persons, shall publish 
within sixty days after enactment of this title (and from time to time 
thereafter) information, in terms of amounts of constituents and chem-· 
ical, physical, and biological characteristics of pollutants, on the de
gree of effluent reduction attainable through the application of 
secondary treatment . 

(2) The Administrator, after consultation Vlith appropriate Federal 
and State agencies and other interested persons, shall publish within 
nine months after the date of enactment of this title (and from time to 
time thereafter) information on alternative waste treatment manage
ment techniques and systems available to implement section 201 of this 
Act. . .. . . . -· ... .. 

(3) The Administrator, a.lier consultation with appropriate Federal 
and State agencies and other interested persons, shall promulgate 
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within one hundred and eight:)"' days after the date of enactment of 
this subsec1ion guidelines for identifying and evaluating innovative 
and alternative wastewater treatment processes and techniques re
ferred to in section 201 (g)(S) of this Act. 

(4) For the JmrpOses of thUi subsection. such b-iolor;ical, treatment 
facilities as o~idation ponds, laqoom, and d-itches and triclclinr; filters 
shal,l be deemed the equivalent of second(L'f"lj treatment. The Adminis
trator ahal,l provide quidance under paragraph (1) of this subsection 
on deair;n c'!'iteria for suoh faciZ.ities, takinr; into account pollutant . 
rerrwval efficiencies and, co-nsiotent with the objflctive of tlie Act, as.si1r
inr; that water qual,ity will not be adversely affected by deeminr; such 
facilities as the equivalent of secondary treatment. 

(e) The Administrator, after consultation with a.ppropria~ Federal 
and State agencies and other interested persons, may publish regula
tions, supplement.al to any effluent limitations specified under subsec
tions (b) an~ (c) of this sectio? for ll. class '?f _categOJ:Y, of point sources, 

· for any specific pollutant which the AdmmlStrator JS charged Wlth a 
duty to regulate as a toxic or hazardous pollutant under section 307 
(a) (1) or 311 of this Act, to control plant site runoff, spill~e or leaks, 
sludge or waste disposal, and dramage from raw matenal storage 
which the Administrator determines are associated with or ancillary 
to the industrial manufacturing or treatment process within such 
class or category of point sources and may contribute si:mificant 
amounts of such pollutants to navigable waters. Any app!iciilile con
trols established under this subsection shall be included as a require
ment for the purposes of section 301, 302, 306, 307, or 403, as the case 
may be, in any permit issued to a point source pursuant to section 402 
of this Act. 

(:f) The Administrator, after consultation with appropriate Federal 
and State agencies and other interested persons, shall issue to 
appropriate Federal agencies, the States, water pollution control 
agencies, and agencies designated under section 208 of this Act, within 
one year after the effective date of this subsection (and from time to 
time thereafter) information including (1) guidelines for identifying 
and evaluating the nature and extent of non point sources of J?Ollutants, 
and (2) processes, procedures, and methods to control pollution result-
ing from- · 

(A) agricultural and silvicultural activities, including runoff 
from fields and crop and forest lands; · 

(B) mining activities, including runoff and siltation from new, 
cu:rently operating, and abandoned surface and underground 
mmes; 

(C) all construction activity, including runoff from the facili
ties resulting from such construction; 

(D) t~e Jisposal of pollutants in wells or in subsurface 
excavations; 

(E) salt water intrusion resulting from reductions of fresh 
water flow from any cause, including extraction of ground water, 
irrign tion, obstruction, and diversion; and · 

(F) changes in the movement, flow, or circulation of any navi
gable waters or ground waters, including changes caused by the 
construction oi dams, levees, channels, causeways, or flow diver-
sion facilities. . .~ 



'' 1 

) 

. '·' 

,_, --: 

) 

ATTACHMENT I 
Page 10 67 

Such information and revisions thereof shall be published in the Federal 
Register. and_ otherwise made avuil~b\e to the pu.blic. . 

( "') (1) ·For the purpose of ass1stmg States m carrymg out pro
gru~s under section 402 of this Act, the Administrator shall pub
lish, within one hundred und twenty duys after the date of enactment 
of this title, and review at least annually thereafter und, if appropriate, . 
revise guidelines for pretreatment of pollutants which he determines 
are not susceptible to treatment by publicly owned treatment works. 
Guidelines under this subsection shall be established to control 'and 
prevent the discharge into the navigable waters, the conti~ous zone, 
or the ocean (either directly or through publicly ownea treatment 
works) of any pollutant which interferes with, passes through or 
otherwise is incompatible with such works. 

(2) When publishing guidelines under"this subsection, the Admin
istrator shall designate the category or categories of treatment works 
to which the guidelines shall apply. 

(h) The Administrator shall, within one hundred and eighty da,b·s 
from the date of enactment of th.is title, promul.gate ~idelines est:L • 
lishing test procedures for the analysis of pollutants tnat shall include 
the fadors which must be provided in any certification pursuant to 
section -±01 of the Act or permit application pursuant to section 402 of 
this Act. 

(i) The Administrator shall (1) within si::i:ty days after the enact
ment of this title :promulgate guidelines for the purpose of establishing 
uniform applica,t1on forms and other minimum requirements for the 
acquisition of information from owners and operators or point-sources 
of discharge subject to any State program under sect.ion 402 of this Act, 
and (2) within sixty days from the date of enactment of this title pro
mulgate guidelines estwblishing the minimum procedural and other 
elements of any State program under section 402 of this Act which 
shall include: 

(A) monitoring requirements; 
(B) re.Porting requirements (including procedures to make 

information available to the public); 
(C) enforcement provisions; and . 
·(D) funding, personnel qualifications, and manpower· require

ments (including a requirement that no board or body which 
approves permit applications·or portions thereof shall include, 
as a member, any person who receives, or has during the previous 
two years received, a significant portion of his income directly 
or indirectly f!'om permit holders or applicants for a permit). 

(j) The Adrninistro:tQr shall issue information biennuallv on meth
ods, procedures, and i;>rocesses as may be appropriate to restore and 
enhance the quality of the Nation's publicly owned fresh water lakes. 

(k) (1) The Administrator shall enl;-er into O.,,,OTeements with the 
Secretary of Agriculture, "tli.e Secretary of the Arrriy; and the Secretary 
of the Interior, and the heads of such other departments, agencies, 
and i.n.strumentalities of the United States as the Administrator deter
mines, to provide for the maximum utilization of other Federal laws 
and programs for the purpose of achieving and maintaining water 
quality through appropriate implementation of plans approvea under 
section 208 of this Act. 

(2) The Administrator is authorized to transfer to the Secretarv 
of Agriculture, the Secretary of the Army, and the Secretary of the 
lntenor and the heads of such other departments, agencies, and in-
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strumentalities of the United States as the Administrator determines, 
any funds appropriated under paragraph (3) of this subsection to 
supplement funds otherwise appropriated to programs authorized pill'· 
suant to e.ny agreement under paragraph (1). 

(:{) There is authorized to be appropriated to curry out the pro-
1·ision . .; of this subsection $100,000,000 per fiscal year fo1· thl' fiscal 
yenrs lViO through 1983. . 

WATEB QUALXTT INVENTORY 

SEc. 305. (a.) The Administrator, in cooperation with the States 
e.nd with the a.sSistance o! appropriate Federal agencies, sha.11 prepare 
a report to be submitted to the Congress 011 or before January 1, 1974, 
whiCh sha.11- · 

(i) describe the specific quality, during 1973, with appro
priate supplemental descriptions as shall be required to take mto 
account seasonal, tidal, and other variations, of a.11 navigable 
waters and the waters of the contiguous zone; 

(2) include an inventory of a.11 point sources of discharge 
(based on a qualitative and quantitative analysis of discharges) of 
pollutants, into all navigable waters and the waters of the con· 
tiguous zone· and . 

(3) identify specifica.lly those navigable waters, the quality 
of which-

(A) is adequate· to {>rovide for the J>rotection an.cl. propagation 
of a balanced po1mlation of shellfish, fish, and wildlife and a.llow 
nicreationa.l activities in e.nd on the water; , 

(B) can reasonably be expected to attain such level by 1977 
or 1983; and 

(C) can reasonably be expected to attain such level by any 
later date.. · 

. (b)(l) Each State shall prepare and submit to the Administratro 
by April l, 19i5. and shall b~ up to date by April l, 1976, and 
biennially thereafter, a rep-0rt which shall include-

(A) a description of the water quality of all navigable waters 
in such State a~ the preceding ye~r, with e.ppi;opriate sup· 

· plemente.l descnpt1ons as shall be reqwred to take mto account 
seasonal, tide.I, and other variations, correlated with the quality of 
water required by the objective of this Act (as identified by the 
Administrator pursuant to criteria published under section 304(a) 
of this Act) and the water quality described in subp&ragraph (B) 
of this pare.graph; 

(B) an ana.lyslS of the extent to which a.II navigable waters 
of such State provide for the protection e.nd P.fuf.agation of a 
bale.need population of shellfish, fish, and wile · e, and allow 
recreations.I activities in and on the water; 

(C) an analysis of the extent to which the elimination of the 
discharge of pollutants and a level of water quality which pro
vides for the protection. and propagation of a bale.need population· 
of shellfish, fish, and wildlife e.nd allows recreational activities in 
and on the water, have been or will be achieved by the req_uire
ments of this Act, together with recommendations as to additional 
action necessary to achieve such objectives and for what waters 
such additional action is necessary; 





expected to be met through the lmple· 
mentntlon or tcchnolocry-based ernu
ent llmltntlons. EPA he.s cn.reruUy con· 
nldered these requli"emcnt.s In lssulna 
lta Identification, and we belteve that 
the ldcntlrlcntlon publlshed. today wtU 
ho.ve the len.st disrupUve eftect on on
golna State proi:rra.ITl.'.I deshrned to meet 
water quo.lltY ObJectlves. 

EPA'a ldentltlcntion will make the 
requirement tor establishment of 
TMDL's part or the States' ongolna 
section 208 nnd section 303 plannJng 
prq.cesse.~. The ldentlfkat!on should 
therefore not require States which a.re 
can-yin« out thelr runctlon.s under sec
tions 208 and 303 to devote addJtlonal 
resources to we.steload o.Jlocatloru nnd 
TMDL development. Prtortty rank.ing 
system.a wtll be established to keep the 
development of TMDL's wtthln avaUa· 
ble resources. 

Thls tdentlflcatlon shaJ.1 be effective 
llS or December 28. 1076. 

Dnt.ed: December 22, 1979. · 

THOMAS C. JORI.ING, 
A.'l'atJtanl Admtnf.strator for 

Water and Wa..ste ManagemenL 

l DE:UTIFICA TZOl'f A.Nl) l.!au;uENT A non 
Irwonu.Ano11 

fl, lDEnTlnCA:ilOR 

E.FA'n Identification ts e.s follows: AU 
pollutants, under the proper techntca.l 
condittons. are suitable /or the calcu· 
lation o/.l.otal ma.rtmum da.U11 locu.l3. 

The Agency believes that under the 
proper techn1cal cond1Uons tot.41 ma.xi· 
mum dally toads CTMDL's> and waste.. 
load eJlocatlons can be developed for 
all pollutants. The requirements to 
oerform TMDL's wW be adjusted o.o
cordlnn to a prtor1tY mnltlng e.s envt
Bloned by section 303'<d> of the Clean 
Water Act <33 U.S.C. 1251 et 8eq.) to 
avoid over-loading either the St.Dtes or 
EPA during the phased development 
ofTMDL's. 

D. ZNFOIUIL\TION-CALCU'l.ATION Q!ll' TMDL'B 

J. Water Quttlttv Standard.a. Secttcin 
30J<d><l>CC) o·f the Clean Water Act 
provtdes that TMDL'a will be calculo.t· 
cd ln order to establish an upper llm.Jt 
on pollution lomdlng which wW still 
allow meettna: applicable water Qunllt:v 
standards for the particular body of 
water. Tfie wnter quaJJty standard tor 
cnch body of water const.sta of the dea
tunat.ed use (claaslftcatlon> of the body 
ot water. tho en:oocla.ted numerical end 
non-numerical water auallty crttertn 
necessa.rv to Protect tbe des1anated 
use, and Mtldegradntlon reQulre-
menta. s~ 43 FR 205M-02 <JuJy 10. 
1070) for B recent det.nfled statement 

•on water Quality stt..ndlll'ds. 
'rMDL'n can only caJculo.tc<i ror 

water bodJea and poJJutant.s w1th a. 
apectrled numcrlC'n..I llmJt bru;.ed upon 
n.pprovl.'d or prornulimted runblent 

NOTICU 

wnt.er quality etanda.rd.s. Such nurnert
ccl limit.a rz;iny be speel!Jcd In the 
wnter qtulllt.ll Dtalld!U'd.!:i or rrui.y be 
bo.sed uDOn the leve1 of control neces
sary t.o prevent the v1ola.tlan or n 
qua.ntlt.a.tfve or nonquanttta.tlve water 
quality crlter1on. For example, a 
TMDL could be calculated tor n cer
tain concentration limit for a toxic 
substance, when thl.!I particular poUut
n.nt ls not spcc1tlcal1y a.ddressed ln the 
numertcaJ criteria, l! the concentra· 
tton llmJt used L9 necessary to prevent 
the violation or ll general prohlbltlon 
aanlnst the dl.echnrge of toxic sub
stance:. 1n t.ox1c n.moWlts. 
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Mocteltno o/ Water Qualttu, EPA. 
March 1971, and Addendum to SimpU· 
fled Maihemattcal Modeltna Of Water 
Qualltv. EPA. Mtiy 1072. 

a. Con.aervottve Pollutant TMDL <C
TMDL>. The C-TMDL of a body of 
wnt.er la thnt pollutant landing which, 
by slmDle d.UuUon With the reeetvtng 
body of water, results ln nn runblent 
concentraUon equal to the i;pecJtled 
numer!cal concentration ltmtt for that. 
poUut.Ant, t.e., the concentration Umlt. 
btUlC:d upon the appl!cnble water qual
ity standards. Slnce the C-TMDL de· 
pends upon simple dilution. the c
TMDL vruiea directly with the Vol· 
umcs or flowa ot cllschnrgers and the 
recelvinlt body ot water. With n larger 
flow provtdlna ll. lt:lr£er C-TMDL. 

b. Noncon::ervattve Pollutant TMDL 
<N-TMDL>. The N-TMDL ls not an lo· 

· trtnstc property of a body of wnter • 

Since TMDL's must be established 
nt levels Mces.;;.n.ry to implement the 
appUcnble water quallty stAndards, 
any change In numer1cal criteria for 
pOUutants conta.J.ned ln water quality 
.standards will 1.mtmct the TMDL's cal· 
CUla.t.ed for such a. pollut.aot. There. 
fore. TMDL's should be reviewed each 
ttme the corresponding water qunJ.Jty 
standnrd.s are revtsed. 

· slnce the ~-L vartes wtth a 
nUJJ)ber of f rs, e.g., now or volume 
of the reee body of water, now 

F'lnally, EPA ""'°gn1= that State 
development of TMDL's a.nd we.steload 
allocations tor all water c;iuaJJty Um1t
ed segment.a WUl be a lengthy process. 
Water qunlJ.ty st.a.nda.rds V1lll continue 
to be enforced during this process. De
velopment of TMDL's pursuant to sec· 
tlon 303<d> Is not a necessary prerequJ· 
site to adoption or entoreement ot 
water quality standards. ri..nd. there· 
fore, will not determine the va..Ud.1ty ot 
ex!st!ng, revised or new water quality 
standards, 

2. MetluKU /or TMDL Calculatto11. 
Water pollutants can generally be 
classified as either conserro.ttve or 
nonconservative. Teehnlcal cond1ttons 
tor calculD.t1on of TMDL's and wn.ste
loa.d nlloen.tlons w.ri With the type of 
poUutant, with one method of calcula· 
tlon for pollutant.a wblch are genen:i..ll.1 
classli!ed as conservative and another 
method for pollutants uen..:!rrilly classi· 
fled ca oonconsetvo.tlve. Conservative 
pollutants Umeh as certa.lll c115nolved 
soUds> lll'1' th~ pollutants whJch per~ 

· slat in the water column of the aqunttc 
eovtronment. The amount of a conser· 
vatJve pollutant tn a siven s.eament 
will rema.ln ~tmlly constant over · 
time. Nonconservative pollute.ntn 
<such o.a many orsn.ntc compounds) 
decny or are ot.hcrwtse removed over 
tlme. This decrease ln conoent.rat1on 
mny ba due to a number ot fa.ct-Ors tn· 
clud.1.ng chemical breUdown and blo-

• de~tlon. " 
EPA r.coanizea that the dJv!dlna 

Une between consenrauve FA.od oov.con· 
&ervntlve poUutantn ls obt aha.rt> and 
the Qn.ss1ilca.Uoa ot B a1ven pollutnnt 
may vary depcndlrut upon the level of 
oophJ.stlcatlon l"'Z(Julred ln a partlculn.r 
annlytfcaJ c!tuat1on. The elM!li!lca.Uoa 
1s heJpful, however, ln determinlna 
whtch method of ca..lculntloc s.hould be 
usro. See Stmplt.Jted Matlt.emattcal 

from dischargers. n.nd the conrtgura.. 
tlon of dlscharge locations on the bo~ 
ot water. Therefore, the N-"l"MDL can 
only be calculated with fairly soph!stl· 
cated technJques such na mathemat
ical modellng, which t..a.ke!i these fac
tors into nccount. A1J With the Ce 
TMDL. the N·TMDL result..'l ln an 4m· 
blent concentrntlon of the t>ollut.ru'.lt 
equa..1 to the specUled numcrtcal ·con· 
centrntlon llmlt for that pollutant, I.e •• 
the concentrn.tlon ·llmit based upon 
the appUrable water Q~t:v standards. 

c. urvonllAnon-Pruon..rrY 1lA?fltO'fC 

EPA'o propcsed !dentlf!ca.tion of pol· 
lutants Is not designed to require 
States to devote e.dd!tionnl resources 
to. wnateload allocattona and TMOL 
development. Aa stated previously, it ls • 
envlsioned that establlshment of 
TMDL's would be rm.rt ot States' OD· 
going eectloD3 208 and 303Ce) ptrum.tng 
processes funded under section's 100 
end 200 of the Act. To keep the re
qut.rements . of developtns TMDL'a 
wtt.hln available ~~ o..nd to meet 
stntutorv echedule:J tor prcplU1.oH 
TMDL'a, States must cstnbllsh prlor4 

lty~ 
!, Sta.tutoru Reoutrcmcnta. section 

303<dXIXA> requll'C5 Stntco to ldentlly 
watera where water Qwillty nt.andn.rd3 
will not be met by nppUcn.tlon of ctnu
ent Um.ltat.!ona required under sectJoC!J· 
301Cb)(J) <A> ll.Dd <B> of the Act. These 
wn.tern a.re deal.gtui.U?-d as wn.ter qUJ.\lity 
llinlted ll.f!lUJl.CCt.'J. The t>roces:J of 
et.renm secrmcnt clD •. •t:5ltJcatlon ha.o been 
ln.mely completed aa part of bwtln 
plv.nnina under nectton 303(c) of the 
Act. Section 303<d><2> requires Bto.te.3 
to nubmlt thelr flrot segment tdentlfl· 
catio[l.'J a.ad TMOL cali;U.lnttorua wJthln 
100 days of the Admln.13tmtor'n fl.nal 
tdeotlflcatlon purnuant to section 
JM(n)(2HD>. Atter the St.ate!I' flrnt 
eubm!snJon, &uhs-equent B.e1Itnent Iden~ 

.': 
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tlflenllons nnd TMDL calculntlon.s 
must be· submitted from "time to 
time." sec;tlon 303CdJC2>. Prtortty rnntL
lnes of watcra will ensure compliance 
under a reasonable llChedule with the 
Act's "time to ttme" tcqulremr.nt. In 
addition t.o State's obligations under 
section 30J(d)(l)(C) to calculate 
TMDL's, section 303fdH3) requires 
States to cstlmate TMDL's tor lnfor
rnallonal purposes for nU wntern not 
idcntlticd In secllons 303<dH 1 > CAJ and 
CB), This latter re-qulrcment may be 
assigned lower prlorttY by the States 
In their TMDL programs. 

SectJon 303CdlC l )(Al required the 
States to E'slablish a. priority ranking 
for those "•atcrs which States Identity 
n.s water quality lirtiilcd. In csta.bllsh· 
ina Lh(' priority t:Jnklnc, § 303Cd)( l><A> 
rf'QUires the Slates to take Into e.c
count <1> the se\.·ertty or polJuLlon and 
<2> the us<'s to ~ made or the waters 
Identified. In nsse~lng severity or po1· 
lution, Slates should consider the type 
of poJlut-anLs tnvoJ-.·ed as well as the 
violations or water quality standards. 
In addition, States nre not limited lo 
addressing only SC&lllcnt.s with exist· 
ing problems but may also lake tnto 
account the need lo protect existing 
high quality 9•aters. 

2. Priority Ranking Agreements. 
Since calculatlon or TMDL's will be 
part of State water quality mnnage. 
ment planning, priorities for TMDL's 
will be nccotiated as part of the State/ 
EPA a{fTeement under the water qual· 
ltY manacernent regulations. 40 CFR 
130.11: see proposed 40 CFR 35.1507, 
43 FR 40742 <September 12, 1978l. 
EPA's recently proposed regulations 
would require States to establish prl· 
ority ranking a.s part of the State 
strategy, The pMortty rank.Ing, Urning, 
resource needs. level of technical 
detail and other specifics of TMDL de· 
veJOpment will be negotiated by the 
States and EPA, and then set forth tn 
the work proirnun. 

3. Content of Pr1orit11 Ranldn9. In 
developing the priority ranking In the 
work programs for water QUattty sec· 
ments on which TMDL's will be calcu· 
lated during each follov.1ng year, the 
States should consider at lea.st the rot
lowlng facton. 

1:-irst, section 303(dH1JfA> requires 
States to take Into account c 1) the se· 
\'erlty of po11utton and C2> the uses to 
be made of the watcrs.·ldentUied. (See 
discussion, po.rt 11.C.1>. ' 

Second, Stntes should also consider 
other factors ln establishing priority 
r11nltlng of st"aments or prtor1tles tor 
calculation of TMDL's amona the hlc:h 
ranking segments. Some of the fnctors 
for consldcrntlon ln ranb.lng may ln· 
rlude the followlng: 

<I> Calculcitlon of TMDL's should be 
given higher priority when they are 
cxpccted to result In effluent llrri1t.a· 
ti(J1111 In NPDES PermlL'i, Jt NPDES 

Non as 

permits nre not £cheduled for refs. 
sun.nee In the ncnr future, the cnlcula.· 
lion or TMDL'8 for t.haL .Gr(lmcnt may 
receive a low priority, Slm!Jnrly, lf Im· 
plcmf"nt.ntlon or nntlonat cfnuent llml· 
talion guldcllnes would ~llmlnnte 
u:o.ter QUllllty stnndardB vtolnllons for 
certain strea.m segments, calculntlon 
or TMDL's maY receive tdw priority. 
These considerations will nvold lL'>C of 
11mlt.ed rcsourcrs where lmplemenla· 
lion or the TMDL's would not be 
Ukely In the near.future. 

<2> Resources may be concentrated 
on segments nnif poUutnnts where a.c· 
ceptable models and adequate dnta are 
available at reasonable cost. 

CJ) SlnC'e the Act requires TMDL's to 
be established at lcv<'ls nC"cessnry to 
lmPIE.'ment w11ter quality Stnndards. 
TMDL's should be designed to result 
In the attainment. or st.n.ndards. 

<4> States should nlso con.sider co· 
ordinating the development of 
TMOL's with other water c;iu::i.lit.y anaJ· 
yses. These analyses lnclud(' Intensive 
surveys and fixed station analyses 
under the Basic Water Monitoring 
Program, water quality standard rrvi
sJons, preparation of the srct.lon 305Cb> 
report and ad\unced Q.·astc tl"'?atment 
reviews conducted under section 208. 

(5) Slates should also consider any 
national priorities de\·t'loped by EPA. 

Sta.tes may consider the above rac· 
tors ns we11 BS addlt.!onaJ factors they 
deem tmportnnt to the1 priority rank .. 
Ing process for de\•elopment ot 
TMDL's. States 9.rlll be required to set 

.forth justillcation for the priority 
ranhJng or each stream segment but 
will not be reQuired lo develop a 
system whleh sets forth ench fnctor 
conSldered and the weight given to 
ea.ch factor. St.ates Will be required to 
rank every water Quality segment ln 
the State. Bo~ever, States need not 
ret"lasslfy .segments already clB.SSlfled. 

D. S"!'ATE SUD'41SSIONS AUD EPA APPnOVAL 

' To comply wtth the requirements of 
the Act. Stat.es must submit the tol· 
lowtng lnlorma.tlon w1thln 180 days of 
EPA'a tlnlll ldentlflcnUon of pollutants 
sulta.ble for TMDL ca.lculntlon. 

<1> An Identification of waters for 
which effluent llmit.atlons reQulred by 
secUons 301Cb><1> <A> a.nd <B> are not 
stringent enouah lo Implement a.ppll· 
cable wnlEr quality st.n.nda.rda. This re· 
qulremcnt can be satisfied by retcrenc· 
Ing documents eJrcady submitted to 
EPA, e.g., section 305(b) reports. 

<2> The TMDL established under 
secUon 303<d>cl)<A> for one or more of 
the above waters, Thl..s reQUlrement 
can be satisfied by referenclna docu· 
ment.s n..lready submJtl.c'd Lo EPA or by 
submlltina: TMDL'n bll.';f'd on lnlormn· 
tton available ln other wo.tt:r quallly 
studies. Statf's should lndJcate wht>th· 
t>r those loa.tb prevlously sub1nlttcd to 
EPA are still rt•1£1Udl'd us ndt•Qun.te. 

Priority rankings are not requJred 
within 100 days. They wW be oubmlt.
t('d pursuant to schedules ed:l.blJ.ehed 
In the Slnlr!EPA n.arc('mcnts. Suba.e· 
quent submission of TMDL'o 1>haU also 
be submitted purauRnt to SI.a.Le/EPA 
a.ureemcnt.s. 

Under :;.ectton 30JtdH2l, EPA must 
npprovc' or dlsnpprovc St.ate nubmls~ 
slons. In reviewing State submta.stons, 
EPA mny condlllono.lly approve the 
submissions wtth the underntanding 
that States will provide supplemen· 
tary lntormation wtthln a ren.sonnble 
time and a.ccordlng to a schedule es· 
tablished by the St.atctEPA asrce· 
menL After EPA approval, section 
303Ce) reQulrl's St.ates to incorporate 
the TI.1DL's lnto elr water quality 
mnnagemcnL plan pursuant to st>ctlon 
J03(cH3HC>. 

!FR °"""'""''"'205 f'ilrd 12. 27-78; 8.4;, a.ml 

(6560-01-MJ 

{F'RL 1029-6; OPP·50397J 

ISSUANCE OF Ar-4 EXPIQIM!NTAL USl PEEl:Mll 

The Envlronmf'ntal Protection 
Accncy <EPA> has Issued an experl· 
mental use permit to the rouowlng ap· 
plJcant. Such a. permit b ln llCt'ordance 
with, and subject to. the provlsJons or 
40 CFR Pa.rt 172, whJch deflnes EPA 
procedures with respect to the use or 
pi:!sticldes tr;r experiment.al purposes. 

No. 11273-EUP-13. Sandoz, Inroroo· 
rated, San Dleiio. California 92108. 
This experimental use permit allows 
the use of the remalnlng supply ot ap. 
proxlmately 240 pounds ot t.he herbi· 
clde norfl.urazon ln or on apples, pears, 
grapes, citrus crops, almon~ .and 
DJ.mend hulli to evaluate cont~ of 
certain grassy and broadleat weeds. A 
total of 7 4 o.cres ls lnvolved; t.tle pre> 
gram ts authorized only ln the States 
of Arizona, Ca.Hfomla, Oreaon, and 
Washington. ThC expertmentaJ use 
permit ts effeo.Uve from Novl'tnber 30, 
1979 to NovembE"r 30, 1970, Temporary 
tolerances tor residues of the ncUve in· 
gredh:nt In or on apples, Dears. gre.pC"S, 
citrus crops, cchnond3 nnd almond 
hulls ha.\'e been established. <PM 23, 
Room: E·35l, Telephone: 202-755-
13D7>. 

Interested · p1lJ'tle3 wishing to review 
the expertmental use pennlt ·o.re re
ferred lo)the designated Product Man· 
nger <PM>. Rcgl.stratlon Division <TS-
767), 'Ofrlce of Pesticide Prot?TIUtlS, 
EPA. 401 M Sln.>et, 8.W. We.shlnirtcn, 
D.C. 20460. The descriptive DatnHmPh 
ror the pennlt contaiM a telephone 
number o.nd room number for 1nfor· 
mution purposes. It Is suuaest.ed thaL 
lnlC'rcst.td Dt"rsons C'nli before vlstUna 
the 1-;PA Hradqua.rters Office, oo that 
the approprtntt' Pt.•nuit rnay bt.• n1ndl" 
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agencies, it does.notheve a direct effect 
on small entities.· · 

List of S~bja~ts _ . " _ , 

40 CFR Port 35 

Air pollution control. Grant 
programs-environmental·-protection, · 
Indians. Pesticides and pests, Reporting -
and reoordkeeplng requirements, Waste 
treatmcnnmd disposal, Water pollution 
control. 

40 CFR Part 130 -

Water pollution control, 
Environmental Protection. 

Dated: January 4, 1sas: 
William O.' Rucke!shaua, 
Administrator. 

PART 35-!AMENDEOJ 

F.or the reasons set out in the 
preamble, Part 35 o_f Chapter l of Title 40 
of the Code pf Federal Regulations-la-_ 
amended as follows: . c_ ' 

1. The authority cite for Part 35 rea.ds. c · 

as follows: . - - . 
Authorily: Sec. S01(a), Clean \Vater Ac.I, ·as · 

amended, 33 U.S.C. 1251 et seq. 

quality planning. management and 
implementation under sections 100,· .. 
205(j), nonDconstruction mnnegemenl 
205{g), 208> 303 and 305 of the Clean 
Water Act, The Wat_er Quality ' 
Management (W.QM) process described 
in the Act and in this regulation 
pro.vides th~authority for a consistent 
national .approach for. maintaining, 
iinprovingand pro~ecting water quality 
while allowing Sta tea lo implement the 
moat eflective individual programs. The 
process is implement_e.djointly by EPA, 
the states. iiite~t1:1-.t~ agencies, and . 
areawide, local an.dregional planning -
organizatlone:·Thi· regulation explains 
the requlreme.!lts of the Act. describes 
the relationships between·the several 

. components of the WQM.process and 
outlines _the roles.of the major 
participants in the prooeas. The 
coipponento of-thliWQM process are 
discuased below,.;._ •· _ -

(b) Water quality standards [WQSJ . 
ere the Stste's"goals fo_r individual water 
bodies and provide_ the legal basis for -
control decisiona_under the Act. Water 
quality mon1toring.aclivities provide the 
chemical, physical and biological data 
needed to determine the present quality 

§§ 35.1500, 35.1502, 35.1503, 35.1505, of a St~te's ,.Valors and Jo identify the 
35.1507, 35.1509-35.1509-3, 35.1511- sourees ofpolhitanls.in those waters. 
35.1511-2, 35.1519-35.1519-3, 35.1521- The primai;,-1\Saessment of the quality of 
35.1521-6, 35.1523-35.t52:H;, 35.1525, - - a State's water ls contained in its · 
35.1527, 35.1529, 35.1531-35.1531-3 and biennlal_Reporl to Congress ·required by 
35.1533-_~5.1533-4 !Removed] section 305{b] of the Act. _ 

2. Part 35 is amended·by removing (c] This report and other assessments _ 
§§ 35.1500, 35.1502, 35.1503, 35.1505,' -· - of water.quality rireusedin th~ State's· 
35.1507, 35.15~35.1509--3; 35.1511"'-" . · WQM plans to lderillfy priority water 
35.1511-2, 35.1519-35.15111-3, 35.1521~ - quality problems; These pla_ns also 
35.1521-6, 35.1523-35.1523--6, 35.1525; - contain the results:of the State's 
35.1527, 35.1529, 35.1531-35.1531-'-3 and analyses and illanagemenl decisions 
35.1533--35.1533-4. · _ which a_re necessary to control specific 

3. 40 CFR Chapter I is amended by _ aources ofpolluti!Jn. The plans 
adding ii-new Part 130, reading as· rScommend-cOri.trol rrieasures and 
follows: designated.niariagtiment agencies -

[DMAs)to attain the goals established 
in the Stole's watei'quality ~tandards. PART 131>-'-WATER QUALITY -

!>LANNING AND MANAGEMENT --

Sec. 
130.0 Program summary and purpose. 
130.1 Applicability. 
130.2 Definitions. 
130.3 Water quality standards. 
130.4 Water quality monitoring. 
130.5 Continuing planning process. 
130.8 Water quality maOagemenl plana. 
130.7 Total maximum daily loads (TMDL} 

nnd individual water quality-based 
effluent limitalions. 

130.0 Water quality repGrt. 
130.9 Deelgnat1on and de-deaignatlon. 
130.10 State'aubmittala to EPA. 
130.ll Program management. 
130.12 Coordfnation with other progremo. 

Autho:ily: 33 U.S.C. 1251 et seq. 

§ 130.11 Program aummary and purpose. 
(a) This subpart establishes policies 

and program.requirements for_ wuter 

( d) These ·eontrol measures are 
implemented by-Issuing permits, · 
building publlcly'<>wned treatment 
works (POTWs), instituting-best 
management practices for nonpoint 
sources of pollution and other means; 
After Control measures are in place, the 
State evaluates the extent of the 
resulting improvements in ~eter quality, 
conducts additional data gathering and 
planning to determine needed · 
modifications in control meaouree and 
again institutes control measures. 

(e) This process is a dynamic one, in 
· which requirement• and emphases vary 

over time. At present, States have 
completed WQM plans which ore 
generally comprehensive in geographic 
and programmatic scope. Technology 
based -Oont.rola. ere being implemented 
for most po.int sources of pollulion. 

However.-WQS have n<it been' attained.• 
In many water bodies end are.- · · 
threatened in· others: · · 

(f] Preoent continuing planning· --.
requirementnerve to"-ldentlfy tbes& 
critical water bodies, develop plans for 
achieving higher levels of abate!llenl 
and specify additional control measures. 
Consequently. thla regulation reflects a 
programmBttc· emphasis on · 
concentrating planning and abatement 
activities an priori~ water quality 
issues and geographic areas. EPA will 
focus its grant funds on activities 
designed to address these priorities. 
Annual work programs negotiated· 
between EPA and State and interstate 
agencies will ~!l!i;_I this eml'hasis_; 

§ 130.1 Appllcablllty., ,, 

(a) This subpart applies to all S!a!e, 
interstate, areawide and regional end 
local CWA water quality planning and_ 
management.activities underta~~n On or 
after Febniary·11, 1985 Including all 
updates·and continuing certificatiorui far 
approved Water-Quality Management 
(WQMJ plans developed under sections 
208and303oftheAct. .--· ,-. · 

(b) Planning and manrigemeni .- - ~ 
activities undertaken prloito February 
11, 1005 are govemeaby"the -
requjreme_i:tts·of_the regulations in- _effect 
at the time ofthelast grani award. : _ 

§ 130.2 Dellnltlons. · - , _ _ 

[a) The Act. The Clean WateiAcf, •s' 
amended, 33 U.S.C.1251 el seg. -~ --· - - -

(b) Pollution. 'r!ie nian-inade or mflli
induced alteratjoh of !he chemical, -- - -
physical. biological; and radiological_ 
integrity of Wat_er. _ _ . 

(c] Waterquolitystandards(WQs),. 
Provisions of Stale or Federal law which 
consist of 1i d£.si8ria-ted use _or Use! for 
the waters of the Un!ted States and '·· _ 
water quality criteria for such wa~r~ ' 
based upon· such uses. Water quality .. , 
standards are lo protect the public 
health or welfare, enhance the quality of 
water and serve the purposes of the Act. 

(d) Load or Loading. An amount of 
matter or thennal energy that is -
introduced into a receiving water: to 
Introduce matter· or thermal energy into 
a receiving water. Loading may be either 
man-caused {pollutant loading) or 
nntural (natural background loading). 

(e) Loading capacity. The greatest 
amount of loading that a water can 
receive without violatln!I water quality 
standards. 

(I') Load allocation {LA). The portion 
of o receiving water's:loading capacity 
'that Is attrtbulod either to one of Ito 
existing or future nonpoinl sources of 
pollution or to natural background_· · 
oourccs. Load allocations are best · · 
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esllm..i.,;; ;;, th.. loadlna, which may 
range froJ.n reasonably .eccwate 
estimates to gross allotmenb, dependiag 
on the e"8.ll&biUty of .dato ll'1ll · 
epprapria!e Jofd"'i'l""• for~ th,, 
I~ WIW'll""' po .. ibla, naruroJ and. 
nonpolnt aoUroe load• should be 
diatiDguiohed. 

Isl WwJsload ruJoactjon (WL/I). The 
portion of a receivlas lllater'o lo&ding 
capacity that hi alW<:ated to me of Ito 
existl!l/l or future poiB! .......,... of 
pollution. WI.As""~ a lypo ol 
water qwality-baocd effluent limitation. 

(h) TolcJ1 max.imum daily loot! 
(TMDLJ. The iua of !he individual 
WI.As fox 90isJl ea.u:ees and I.As for 
nonpoiat SOlll'.CeB and D.!Nurai. 
background. !Ia receiving water hoe 
only one point source di~. the 
TMDL .. the awn of that point eaurce 
WU\ p!wi tlm I.As for aey nw>pcml 
sow1;u of pollution aod naturat 
baclqji-OW>d IWUl'<:eS, lributarlea. "" 
adjticenJ segme1>ta. TMDLs cea ba · 
expreSllod i.a term• of ail.her m.aoo pe> • . 
lime. taxlcil11-.,. f>hr~ 

. measure.11&.st.Mrui.afieioo&t Pr.o<:tl<m 
(BMPn) or other nol>jlciD.I IDW'Ce 
pollution cnntrala make more 5 trjogea• 

· load allocalions prac!iOOble. then 
wasteload allocati<>ru1·can be rnade las 
stringenL Thue. !he TMllL process 
provides for nonpoint source control 
tradeo!Ya .. · · · 

(i} Water quality /imited-n~ : 
Aey segment whera.ilis blown ll>at , 

. waler qualUy .di.ies not meet "l'PliceW!a 
water guali!y standards. end/oda not .. 
expected lo meet applicahle water 

· quality staodards, eve& after the , 
epplicalmn or 1l1e technology-based 
effluentlimitBtions required by oect.ions 
301(bl and:l!OO oI the Act. . · 
· til Water t}rlality mtlnagement .. 

· (WQMJ plrin. A State or areawide wasia · 
treatment mam\gemen't plan developed 
end apdmd '!n accordance with the · 
provisromi<>f sei:tions l!ll5ffi, 208 and 303. 
of the At! and this regulation. . 

\kl Al'l!!<!Wide agency. An·agency 
de!Jignated under section 208 of the Act, 
which ba• responsibihties for WQM 
planning within a spedfted area of a 
Stale. 

(l} Best Ma110gement Practice (BMP). 
Methods; ·meas mes or practices selected 
by an agency to meet it'G oonpotn1 · 
source cJJJttNJ aeeda.. BMPs include but 
are not limited to stf'uctural and 
nonstructural contr.ols and ope.ration 
nod main1ena:noe pro:ce.durea. BMPa can 
be applied before, during and after 
pollut!oni>roduclng octivitic• to reduce 
or eliminate lhe lntEoduction of 
pollutants into recefviag watern. 

(ml DeaigsJaied lnGUIU;'!l•ment "IJe<>c)I 
(DMA). Ao..._.,, identiU.d hJi a WQM 
plan and °""~ed by the Governor to 

lmple,,,;m 'upecillc control . ·· ·. 
reco~ions. · · 

... 
§130.3 -~dandMIL,. 

A watar qv.elifvotandnrd fWQa) 
defines the -... qwdi.ty so oh of a · 
water body, <Fl'P•>rlfon thereof, by 
de!Jignalf!l/l llm""" 9'....,. lo be made 
of the water end by oetting criteria 
nece""""Y to pi'OCect the""""· Stales wid 
EPA adopt WQS 1'J protect public health 
or welfare, enllam:e lhoijUall1y of water 
and ........, !be .1'1111"'""" of the Clean 
Water !\et !CWA.l•"!imve !!ta purposes 
of Acf' (e d~ m _,Ihm 1C1fa){2J 
am! 303{c} af tbe !>Et) memra that WQS 
shooltl, w!rerewr attatrumle, provide 
water <!"afll:\'Wl'.ftie prolectlon mttl 
propagation of IW;h; silm!flsll nnd .... 
wildlife andmreCl'ealloDin nnd on the 
water and tak•!n1nmiis!deratton their 
use mnd value fut pnbllc water .irupplms, 
propagation of flsh. shellfhoh,-wild!ife, 
recreation ill and on the water. and : 
agricult!Iral, lncfustrla! and other · 

1Jurposes Including navigation. 
Such standards "°""' the dun! 1 
p~ ofe~tliewater 
quality goahtfor a spectllc _,,,body 
and serving as llile regnhrtory basis !or 
establiBl>ment of water quality-based 
treatment COlllrols and strategies 
beyond !he tecl!nology-basedievel of 
trealment required by sections l!Ol(b] 
and 300 of the Act. Slates shall review 
and revise WQS In.accordance witli 
applicai:lls.r.esu!a!lQns and. as . •· 
appropriate. "Updale l'IU!irWater Qu.allly. 
Managemet;t CWQMJ plans to refleci · 
such revisions. Spacil'ic WQS · ·• 
requiremen1• file :fouod in '40 .CTR Part 
131. . . . .... . . . 

;_, .·'· 

§. 130.4 water~ si?J1.1ftoth1g. 
·. (a) Ill ~rim ~ &ie.etirm 
tOO!eJltJ. S!.a,les.uwa.t eotabliah 
appropcillle ~methods and 
procedui:a{iru;]w!Uog ~ical 
monitoring) aecessacy to """'Pile and 
analyze .de.la oo file <i..&i<Y of "'8tero oI 
the United Sl.irteo ...W. lo .lhe exteBt 
practicable,. g:reusd-wa-ter.a. 

(b) The.State'• wa!umonitMma 
program ohall mcludo ct>l!ectioa and 
analysis of pbyokaL chemical and 
biologjclll data md q>lltlily ... urance 
and cm:;troJ ptagrams lo assu.-e 
scientifically '""lid date. The uaeo Gf 
theae da1'l tndudc determlni"l! 
abatement Uid coclro! priorities: 
devel""°'8 rmd rev;.,,...,;,,g- qua!Uy 
slandardn. l<>laJ maximum dally loado, 
waolelood allou!lona and load 
allocationu.: &ne981ng rompllance wi1h 
Nu tia!l41l !'olll>Lwrl Oillcimrge 
Eliminatioo S)"lllcm (JllPDl','S) permit• by 
discha~ ~ inforwwtioo to the 
public tl>ro..gli llae ••ction :IOS{b) sepof'I 

· and re~g site-sp~2iflc m·onitorlng 
efforts. · · · 

~ 130.5 Continuing planning proceeo. 
(a) Genero/. Each State llhml estab!Mi 

and maintain a Cll>mlimling ~ · 
proceBB (CPl'j "" de SCI il>ed rmde!r 
sectimi 303(el.{3}{A-H)of the Alli-Each 

· Stmle is responsible £or man~lts 
water qaality prog!:<m\ In lmplelllll>lf the 
processes specified in the continuing 
planning process .. EPA Is responsible for 
periodically reviewing the adequacy of 
the State's CPP- · 

(b) Content. 'I1>e Sl!a1e ""'Y determine 
the format of its CPP.,. long as tho . 
mininum requirentents af ~ CWA,and 
this regulation are met. The TolloWing 
processes must be described-hi ea-ch 
Stale CPP, and the Slalemay include 
other processes at itS discretion. . · 

(1) The process for ~opihg el'fhrent 
limit.itlona and echedureo ..r eomp!li"1?CI! · 
al least oa ~IM thooe·n!qiflred'by .. 
section 301(b)(1), sectroflaf{bj{l!); . · · 
section 300 lH!d ~ :!ltl1; and at least 
stringent es any requii:ements ctrritamed 
in applicable waler~ .. ~ In 
effect under authority d eect!on :lll3 <If 
the Act. . . . , . . . . 

(2) .The ll'f<ICellS re. m..o,...,....tmg 
elemeat.o Q! ,,.,y ~pp&i,hle aoo..wide 
waste _tteae-=-1 p!e.as nnder ~~ ~ 
and app!jcahle ba.m plas u.mler 
section 209 of the Mt. · 

(3) The-b~ lio&al 
maximum dally loads ('IMDIA) &lll<I .. 
indlvida! water~ b-1.efiluem 

, limil~fcr pois t ots in""°"""'"""" 
with 1Jecliim .wstdl al the Ad &nd 
§ 130-7{s) cf tbf1 r~tiom: 

(4) The process for up<lati.ag and 
mainta1ni"3 WaterQua!ay ~nt 
(WQM)p!-. ~~ror· 
revision. 

(5) The process for assuring adequ0 te. 
authority for inlergo\'eml'lifmtilf ·:: .~ • · · ·. 
cooperatiun In loo ~tion·i!>f'lh1> 
State WQM program. 

(6) The proce•• for estab!ishi"l! and 
assuring adequate imp1emmrtat.ioµ of -
new or revised water qual:Hy standards. 
including schoduleo cf compliance. 
under section 303(<:) of tt>e A.ct. 

(7) The process fM ""suring B<leqimte 
contrm• over tho disposition of all 
residual waste from·any water 
treatment processing. 

(8) The process. for develojll~ au 
inventory and cankla$, in order of 
priority of needs fer Cllftall'tldkm. of 
waste treatment worlts req~d m JrnIB"t 
the l!jll'.rlicabie req.....,.,...,,to@f oociions 
301"nd 302 of the AGL .. 

(9) The process for.determining the 
priority of permit i88uence. · .. : ···· · 

(cl R•gional Admmistrul!lr·roView. · · 
The Region-JI Admlnislnilor olia!h~vicw 

( 

( 
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(3) Total maximulll.daily :loads . construqliori grant• for small ;.ith State and )ocel priorltle~, .Slat~ · ;; . '·"''•c· · 
.(TMDLs)(30~(d)J:and. ,... . . . communities.""'·'•·'·· ... : "' . .,,:,·· work,programsuitdereection20

1 
5(j)sball

1 .. · :,(4) Waler quality management . . . . . . {c) Grant work programq for.water:; . "" be developed jointly.with.Joca ; Reglona · · 
(WQM) plan end cerlificd and approved . q•iality planning end management ohell '· .. and other comprehensive, plan.nlng 
WQM plan ·updates (208,.3-03{e)J. deocriLe geographic end functional ". orgenizatioris •... •· : c~.~· · ,. :. ·•: ·"' · 
{Subsection {b)(J)(4) approved by OMB priori tie• for una olgrant funds ln·a· .. · · · · • ~.· · >.·' · · 
under lhe conlrol number 20lCHlt)04). . manner which .wllliec!liteta EPA ·l'.tlview § 13o.12 ·CQOrdlnadon With. either · 

(cl.The rorm·and co.ntent of required of lhegrant applicetlon.end eu!Jsaquent · · .. prograrnm.· ·, - .. : ·· ,: ·. "." . 
Slale submiltels lo EPA may .be .tailored evaluation of work accomplished with, · . . (a) RolBtlo~hlp ti:i the NaUonal · · . 
to reflecl thii organization and needs of . the grant funds:. A Stele's.,~6(b) Report. ·, Pollutenl.olscharge·El!minotjon System 
the Slate, ea.long aa the requirements WQM plan ~!id: other water quality · (NPDESJ program. In accordance with · 
end purposes of the Act, ·this Port and, assessments shell Identify the State's · · section 208(0) of the Act, no NPDES · · 
where applicable, 40 CFR Paris 29, 30, 33 priority water quality problems and permit may be Issued which lliln• · ' 
and 35, Subparts A end J are met. The areas; Th• WQM.plan shall contain an conflict with.on apj>roved,Weler Quality 
need for revision and schedule of · . analysis of altemaliye Control meaourea Management (WQM] pleri. Where a · 
submittal• shall be agreed to animally. ·and racommendailons to eoritrohpoclflc · State heo.asewned responslblllty for the·., 
wllh EPA as the States alll)ual work. problems .. workl>rogramo shall specify- administration of the peimltprogram · 
program. ta developed.: · · the aclivlties."to be carried out during the under section 402, ti sheU.slisure · 

period of.llle..i1rao~.the c<ist 11f specific conslstency ... vith tha.WQM plan. 
§ 130. 11 . Progrom m"""gomenL acliviiiesi the outputs, for examplo. (b) Relatlonshlp'io the ~u,nlclpaV · . 

(a) State agencies inay epply'fcir " ·," · permita.lssuecl;tnteolllve sur\teys, . · coneinit:tlon.grants program. Iµ · ·":' 
grants under sections 100, 205(j) and. waoteloat!.el!ocatione, to be produced · · occordance·wlth eectlolls'205{j), 2t6·and 
205(g) to carry out water quality by each activity; and.where ·applicable; 303{e)(3J{H) of the Act, ea.ch·St~le ab all 
plannmg and management ectMtieil. schedules indicating.when activitie•·:ere develop a system for oett148 prJi?~Uea, 
Interstate agencies may apply for granta to be·coinpleted. . : ".,. "·" ·· forfunding·illinrftrucUon ol mtirilclpaJ';: ··.-: .. ~ 
under section 100 to carry out wate( ,. tdl State,work programs under. ,,.-: ,. . wastewater·treiiimenrfaCll!tle~;u,ridei;'"' ";'; 
quality planning end msrtQgement ':'!" · sections 106;205(j) an1U05(g} ohall be '·.. . section 201 of the Act. Th1!'State.,0r.tlie "·:: 

·activities/Local or regional plailn!niF' coordinated.in·., ma:onor which .,, '··'·re. agency to which 'the Statehail"d.~legated :.:.' 
organizations may request 108 and 205(j) indicates the fundingfrom:these grants •.· WQM planning functiono, shall fevi<IW . 
funds from a State·for planning and· i'" · · dedicotodio majorfunctions>mlch as · · each facilify plan· In' its arei(for ·. · ·:· . · :· ,,., . 
management activities. ~rant · permittipg,.i!nforcement. monitoring, · · ·conii!stencyWJth)he·awro:ve~ WQM " ., ,. 
adminlatratl~e roquirem.ents for theell" · planning and stilnrjards, nonpoinl aource . plari: Uqdehl'ectiori 208(d} of!he Act; · 
funds ej:Jpear in 40 CFR Paris 2S. 29. 30, implemenlelion«ma1iagement of • after a waste treatnient maajige'inent · · 
33 and 35, Subparts A and J. .· · •"' ... ;,; constructlorigr...,tB,-operat!on slid agency has been designated' and a :.'. 

(b) Grants under section 106'maybe:-:" maintenance of treatnientworks; . WQM plah 'approved, sec!l.ii!l201 .. · · 
used lo·fuild a wide range'qf eclivitieai• · · · ground·water,ernergencytesponoe and · construction grant ~nds may)l~''. '' · 
including but not limited to ea.sessniellJ8 .· program iniinrigeinen\.·Statlia•lihall sis~· '•· ·awarded piily to those agendas for.· .. ,; 
of Wllter·quality, revision of water '•..""" · :,· " describe how Iha actlv!Uesfllrtded·by> .. !. ·canstl'lictiori of treatment works in: 
quality ot~ndards {WQSJ,dave!op!lleill"'""' thaoegranta Mi WJedina coordinated · ·· · conforinitY ,;,;th UitfaP.,rowd WQM 
of alternative approaches tii.contri>l"'\ "" · manner.to !fddrassthaprlorityWllter·, '. ' plan;·:,.:.. : . · · '. /··> :.:·'""' , .. ·,.. . 
pollution, Implementation and '.'/'' . " qualltfpr0blemaidentiflildin.tha State's ·. (c) R~laUonshlp 10 · Federalactlf.itle~ 
enforcem~nt ofcontrol measures and ." ;, ·: water quality assesinnimtimderaection. . . Each departmen~· agency or . . ,. . 0. . 
development or Implementation of ' ·. ·'' 305(b)• '. ,:;/ "~~;\.:;;-:. ·: .. ·;;"•'i · · lristrumen!ality of the executive; ::;,.,;, ;.. . 
grotind water programs. Grants under '' · .... (e).EPA; Stetea;ilreaw!de agencies, · . 'legislative l!Il.d judicial branches of;!lio >: 
oection 205{jj may pa used to.fund waler; ./interstate. egenciesi:local end Regional Federal Goveriunenthaving jurlsdii:tion 
qu~li!Y .management (WQMJ 'plannipg: ,'" · g~venµnenta,.aod,flealgnated · . ' over any property or facility. O! engaged .. 

. achVJties but may not be ushd to fund :management:ageomes (DMAs) are joint· , in wiy activi.ty ~esulting,.or wliic~ niay" 
lmplemenlatli>n of control me~Stires (see ·· paiticlpanto !Mlia~ater pollution · · · result, in the discbarge·or runoff of.. ... 
Parf3S, Subpart A). Section 205(g) funds· . control program; Slates may enter Into pollutant• shell comply with all F~deral, 
are used primarily to manage the ··. · ·· · contr&ctualarraogeme.i:itll'or · State, !nlerstele and local requiremenlo, 
woatev.:-ater treatment ~orks · ,.... intcrg~vf?mlnantal agreemanta,with administrative authority, and procesa. · 
construction··grants Program pn"rsuBnt to· other aganCl~a:.coitcerning the . . . and sanctions respecting the control and 
the provisions of 40 CPR 35, Subpart J. A . performance· i>f water quality plonning f... abatement of water pollution in the 
State may also use·parl of the 205{g) and management teska. Such · · · · same manner and extent as any non- . 
funds to administer approved permit errangoments shall reflect the · · governmental entity in accordance with 
programs under sections 402 ond 404, ta capabilities of the respective Ogencios section 313 of the CWA. 
adminioler o elotcwidc waste treatment and shall efficiently utilize available 
management program under section funds and funding eligibilities to meet 
208{b)(4) and to manage wnste lmotment Federal requirements commP.nsur8te 

(FR Doc. 85-005 Filed 1-10-85; 8:45 om! 
GIWNG COOi UGO-IMHI 

( 

( 

I 
I 

I 
! 

I 
I 

j 
[; 

I 
•j 



'. ~-· 

' ,. 

ATTACHMENT K 
Page 4 

Federal· Regisler f ,,v.;1; 's&:·No. :a: (Friday, Janliory .. 11; 19B5 '/ Rules. and' Regulaifons:• ···'". '·-·· .. ··: ',• 

for Willer qualily limiled oegmenls shall in the latest 305fb) reporl. Slates may··.·. 
conlimw•lo be aubmilled lo EPA for also use the 305(b) report to des<:n1"' . 
teview'aml apProlial Schedules for ground-woleT qnalily end lo gnide ·' : . 
submissl<inolWLAJJ/LAs nm! 1MDLo development·of ~waler plaua end 
shall be delermined by lhe Regional program& Waler quality~ ·· 
Administrator and lhe Slate. . idenlified in the llll5(b} "'POfl should be 

The Regional Adminlslrator shall . . emphasized and'rnlleciedbi lhe State's 
either approve or disapprove such !isling WQM plan aml annual work program 
and loadiDl!" IJOI later lhan 311 days after under oecliOOs 'l,llll and ZOOlil of the · 
the date.of zrubmlilsion; H lhe Regional Clean Watei' i\ci..c 
Administrator approves such listing end (b) Each om:h iep<J.rt shall include bnt 
loadingo. lhe Stale ohall incorporate· is not limited lo the follaWiiig: · 
them into its cmrenl WQM pla1L H the (1) A~ of llui waler quali.ty 
Regianal Administiator disaPJll'O""" . . of all _ten of ilia United Slates and 
such listins and loadlrtp. be ehall. DOI th1umbslt1o wMdo the 11uality.of walers 
la ts than 311 do)IS after the dale of sadJ prowidea for !hat piotecilun and · · · 
disapproval identify such walen in · pro,_lioo al m balanced PQl!Ulalion ol 
such Stale and establish IUCh loads fur shellftah, llsb. ud wildlife and allowa 
auch waters es dclennined necessmy lo recreali<mal ec11vilij!o in .....ion tlu• · 
implement applicable WQS. The water.. : .• · •·· . · · . ·· · 
Regional Adminislfator shall prompl}y ; . (2) An eslimlate of the ex!rinl to which 
isouea public notice aeekins .....,_ ·c . CWA ""'1lnll~ h!lve Improved 
on 8""" lisliug eml loocfuigs;Afle... .. walel'qvalit.J ~!lrill lmprow .. ater 
conaideriug pnhlic """"'>e"I and llHlkin3 . quallfjr btlie.-of aectlon 1 
any revllilom he deems appropriate. lbe above and rei:ommendati°"' b fulure 
Regiooal_JldminiStrator sba!J tnmsmil · . •. . actions nea;oamy Qlld ldePlif'icaliooa of 
the llstiug and .looda lo Ille Slate. which· waters m"'1biu ~;• . · 
ahallinouapma~ !hem into ila cunent. (3)Ari estimslll!iftbe~I~ · 
WQM plan.. . . . eco"""""" ad llOdal ~ and benefits 

(e) For the opecl&purpooe of. , needed lo &dime die obJectiV,,. Of the 
develni>U>.R infomwtioo and as resoOn:es CW A and• esliliime ofilie date of 
allow. Oac1 State ehall identify ell sudi ~l '•. !" 
segmenm:wilhin ila boundaries which ii,·. .(4) A dew:ip&aof lhe naluie em! 
has noi !denlified mider pari>graph (b) of extent or ..... ,;,;+ 8')1lta! pollulm and. 
this sectioll> and estimate for auch recomm..Wliomi of~ needed lo 
waters th0:tldDLB-withMesonal conbuleadaRbi _-J.Of~t· · -

~--' -'•·•~· •-- I 1··i;, ~ .... _.,_;,-""--' variationsww margins ... ~·•·-,, , sounm10_ - -'!I""""™~"' 
thoae pollutants which the Regjomal. ·. 0 impl.......,laliim C:O..ti>. ;.). · •· ' •· ·
Adminislialcr idenl!lles nndonedion · · · (c) Siidms.....:; iDdi.de a~ of 
304(a)[2) aa suitable for such calctilalion, then_...,...,._ of ~!er . 
and for thermal discharges. at a level pollulion·111mhoj>1 . 1:1ti00s of$late 
that WOWd Dsstm! prol£clion BM plan OI' pr ... - ....edSd·m mamtain fll' 
propagation of a belamed ind~ .... improve ground-water (Juality. 
'population of fish. shell&h and 1'rildl;fe;< •·· (d) ID, the Jml!S ilnrlu.:b ii is p_repm...t 
However, !Lem is no 1equhaaea1t fur ,. ·~ the!ilMi niil ~$1i51h) report .. 
sucli loads lo be wbmilled lo EPA for · . , satisfies the~ fm ~annual . ,. 
appnmil. Bml -),ljahing WI.As/I.As . . walmt ~ ~ !m<fiir secliou 205ij}. 
and TM1lls for!OOMwahmsideutifled · .. ·Jn years .,._~l!lJ5!b)ropmtis ool 
in paragraph (b) of this se:lion shall he • · required; fie Sla!amay iialisfy the 
given higher priolity. · annual oeetion .~ reilmt reqniremenl 

· · · by cert~ lliat ~·-recently 
§ 130.D -qualltv ~ submitted sediOO 30S(b) repo!I is · 

fai F.ac:h Slate shall prepare and current..,. by ..,pp1yma"" update of th~ 
submit bit!Dbially to the Regional sections of the """'1 reamlly submilled 
Administrator a waler qualily report lo oection 305{b) repott whicli require 
acoanlance with oection 305(b) of the updaling. 
Acl. The water quality repovt """""'as 
the primary assessment of State water § 130.ll Doolg11atlua-de·dHlgmt1on. 
quality. Based upon the water quality (a) Designation-Areawide planning 
data and problems identified in the agencies may be deeignated by the 
305(b) report, States develop waler Governor in accordance with section 
quality management {WQM) plan 208(a) (2) end (3) of the Act or may aclf-
elements to help direct all subsequent designate in a·ccordancc with section 
co{1lrol activities. Water quality 208(u}{4) of the Act. Such deaignations 
problems identified in the 305[b) report shall subject to EPA approval in' 
should be analyzed through water accordance with section 20B{a)[7) of the 

i,. quality managem~n! planning leading to Act. 
the development of alternative controJe (b) De~designoUon-The Governor 
and ptocedures for problems Identified ·. may modify or withdraw the planning 

dcslgnati"n ~f·a dflSiiirnJtiid planning,'.:· 
agency other than an Indian lribal ·' ' · · , 
orgnnization self-designated§ 130.6{cJI?) · 
if: . . . . . . . . '· . 

('I) The areawide agency requests 
such cancellation: or . · · · . 

(2) the'nreawide agency fails 10 ineet 
its plnnnin8 requirements 85- specified in 
grant agreements. ctintracis or 
memorarida or un.dcr.danding: or 

(3) the areawide agency no longer has 
the resources Or the commitment fo 
continue·watei quality planning 
activities within the designal~d 
boundaries. , ·- ·· _ 

{c) lmpacfof de-de1ignaticir>-Once an 
areawide planrftng agericy•a designation 
has been withdrawn the State agency 
shall assume di.reel respnnsihilityfor 
continued water qoallty planning and , 
oversight of implemerJtatinn Within .the 
area. 

( d) Designated management agencies 
(OMA)-ln ru:conlance wilh seci\on 
208(c){l) of the Ad. ma""8""""'1 · , 
agencies .aball be designaieil by the 
Governor in mi1mltalion with the.: 
designated pli.nniog egency. EPA shall 
approve such designations lllliesa lire -
OMA lacks the legal. financial and . 
managerial anlhorily required Jmder: . 
aectiw> 200{c}{2) of the Act. Designated 
management agencies shall.carry out 
responsibilities specified in Waler . 
Quality Ma.,,,gement (WQM) plan&. 
Areawide planning _.a... shall · · 
monitor DMA eclivities .in their area and · . · 
recommend ne> • ry plan •""llli"",· ' 
during the WQM plan update. Where· 
there Is no designat..tl rmlawide \, .. , • "'. 
planning agency. Slates oball manlier.• ·,; 
OMA activities and make any _...,,.,l,. 
changes during Iha WQM plan updalj>,' • 

§130.to - .. ; -taEPJ('· 
(a) The fallowingDa..at i.e:.uhmit~ 

regularly by lhe Stales to J.ll'.A.: · .· ... · 
(1) Tlte seclian 3115(b) report, la 'f/Y M 

and every two years thereafter •. a;>d the · 
annual sect.ion 205(iJ c.ertifu:a.tion or 
update of the 3115(b) water quality 
report: (Approved by OMB under the 
control number 204IMIG71). 

(2) The annuul State work progr.wi!s) 
under sections lOll and 205(j) o{ the Acl: 
and (Approved by OMB under the 
control number 2011Hl1ltl4) 

(31 Reviaiom or additions lo Water 
quality etandards (WQSJ'(303(c)l. 
{Approved by OMB under 204CHJ049) 

{b) The Act aleo requires that each 
State initially submit to EPA and revise 
as necessary the following: 

(1) Continuing planning proceos (CPP) 
{303(e)): .· . ' . · 

(2) Identification and a ranklriij by 
priority of water quulity limited · 
segments (303(d)): 

..... ,_, 
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(iv) Procedures for coordination of. WQM plans es described In i 130.12(8) 
ground-water protection programs and 130.12(b). · .• ::,· • .. ·. ,. '' · · .. : 
among State agencies and withJocal · ·· · .· · · · , ' ·. · 
and Federal agencies. . , · .. \< .. · § 130.7 Total maximum dallyjoado (TMDL) 

(v) Procedlires for progrsin"i:' and Individual water quallty·baaed emuent 
manag0me'nt· Bnd aCiminiatfatioii_ llmltattona. · · · 1 

• 

including provision of program (a) General. The pro~es8for' 
financing, tr~ining and technical . identifying waler quajity.Jhnited 
assistance, public participation, .~nd segments still requiring.wastel0ad 
emergency· management. .. , . . . alloca lions, load alloc.ations and total 

(d) Pkinnlng on Indian/ands, (1) To IJlaximum daily lciado (WLAs/LAs apd 
the maximum extent feasible, States end TMDLa), setting priorities. for developing 
areawide agencies shall coordinate with the~~ loadS; e_stabU@ing these.loads'"for · 
Indian tribal organizations within and segments ldentjfled, Including water 
adjacent to their planning areas In the q4ality mouitorinil;·mo!ileling,data .. 
development of water quality . analysis,' calculationmethodo, .and list of 
management (WQM] plans. Where.:. pollutants.lo brii<!guliiteit. subiniUing · 
epproprfote, the Regional Administrator the State'~,lioto{ segment~ l!ilentifled. 
shall work with the Stale and Indian priority railkfrig,' and'loads established 
triba.i organization to ensure · (WLAs/LAii/'l).{DLo]' fo Ji;PACor 
development of WQM plannlng on ., " approvali titcorpohitlng !he approved 
Indian lands: The WQM plannlnl! area loads.-into :the $!Jile'.oW.QM plana and 
must include all lands withtri the · " " NPDES·permits; !ind jp.volving the . · -
reservation regardless of owriershJp: public, affected discharge.rs, designated 

(2) Where the Regional Administrator, areaWida l)gencies,.and focal-.,. ,. · 
after consultation with the Staie, -" ". . ·' governments In ·th\s pi;ocess shall be 

·determines that a State•hroko. authority clearly descrihe(ln the Slate Con'tinuirig 
to carry out effective WQM'plannlng Plannirig Pti>ce•• (CJ>P) •. , , - . - . 
and Implementation on Indian lands; the (bJ.IdenUfication 'aii!f priority setting 
Regional Administrator may approve 8 for watpr quality limlted'eegmento still 
self-<lesignation.application by an , , requiring WLAB/LAa end TMDLs. · 
Indian tribal organization under section (1) Each State sliaUldentify those 
20B{a)(4) of the Act if the Indian tribal water quality limited segments still 
organization has th...,uthority and,:. requirlng.':VLAs/LAs and TMDLs within 
capability to undertake effective WQM (ts boundariesfor~wh_icb: . , · .' '. · 
planning,;Afterreceipt of such a , •• .. (i] \echnology_-b,ased.effiuent 
designation, the Indian tribeL " i/'i" . limitations itlquired_by eectio.na 30).(b), . 
organi~ation becomes responsible for.· .. 300, ;!07, or other iiectione of.the Act; .. 
developing and maintaining a WQM:·,. ·'· - !Ill iiiore.6tring0nt,effi11ent liiD!iat!ons · 
plan in accordance with sections 208 (including prohil:i!tions) requfredhy. 
and 303 of the Act and seciion 130,6.of either State or local auth-oiity preserved 
this Part. · .. ·. · .. , . ,_. . , by.secticiriswofihefi,ct;orFederal 

(e) Update and certification. State euU1oclty (e.g., .l~w, regii!atlon, or 
and/or areawide agency WQM pl~&. , lre?c~); and , .• ~---,:. , 
shall. be updated as needed tQ relle~L :. : (1u],ot\le_r po!W~o~ control.. . . . .. 
changing water quality conditions; · · ~ ·. · · req~e!lleD1'8 (~,g., !lest management 
results of implementation· actions, iiew ·· prach9es] .ri>qu/red !>Y local, State, or 
r.equirements ·or t_o·remove ·conditions in Fed.t:~fll;~u·~':lntY, ;-;,;·:-<{/~ ·:: ;, · .. 
prior conditional Or'partial plan·' are not stringent~ilough IO·implement 
approvals, Regional Administrators may any water qualilY.~lan\lard (WQSJ 
require that State WQM plans be applicable to such waters. The -State · 
updated as needed, State Continuing shall, establish a priority ranking for 
Planning Proceoses (CPPs) shall specify such water quality limited segment• still 
the process and schedule used to revise requiring WI.As/I.As and TMDLIJ, taking 
WQM plans. The State shall en.sure.that into account the severity of the•poUution 
SIH!e and areawide WQM plans and the uses to be made of such-waters 
together Include all necessary plan and ahall identify the pollutants causing 
elements and that such plans ore or expected to cau,se violationo-of the 
consistent with one another. The water quality etnnderds. 
Governor or the Governor's deaignee (2) Each Stale shall Identify those 
shall certify by letter to the Regional water quality limitod segment• otill 
Administrator for EPA approval that requiring WLAe/LAo and TMDLo.or 
WQM plan updates are consistent with parts thereof within Its boundaries for 
all other parts of the plan, The which controls on thermal discharges 
certification may be contained in the under section 301 or State or local 
annual Sta.le work program. requJramenta ore not stringent onough to 

(0 <;011s1stencY., Construction grant osaure protection and prqpogation of a 
end permit 4e~ls1ons ,rryuat. be made in . .balanced lndigenouo population of 
uccordanc~ with cerllf1ed and a,pproved ehellfi•h, fish end wildlife. . . 

(c) Development of TMDLB and.:-: •"''•· · 
individual waler quality baaed effiuent 
llmttoUona. . · .·· ~ ·_1-···/· . -'.; .... · · 

(1) Each State shell establish WL'Asi' 
I.As and TMDLs for thewater'qimlity , · 
limited segments identified ln"porograph 
(b)(l) of this section, and In accordance 
with the priority ranking. For polliltenta 
other,than heat,.WLAe/LAe and TMD!.s 
shall be estaplished.at levels necessary 
to attain and maintairi the applicable ' 
narrative and numerical WQs with· .. 
seasonal variation• and a marGin of: 
aafety which'take'sinto a.ccotiiit any.lack 
of knowledge concernlng'tbe . . . . . .. 
relationship between· effiuentltmltationil 
and water quality. DeterminatioM, of . 
WI.As/I.As and TMDLs shallJake. Into 
accourit critical con.ditiOns for stream 
flow, loading, and water quplitY .· 
p8rarrieters. · -. ·, · · · ·· ·'.· .;.~·:· 

(i) TMDLIJ may be.establishecl using.a 
pollulani-by-pollutant or biomqniloring 
approach, In many cases both ,.(., -· ,: 
techniques i;liay be needed, Site:epecific 
lnformatlon:should be u&ed wherever .. ,• 
possible. '. -·.:-i_: ._.. ;~: .. · ,-' -.,'~. "':_~t.';·~.,:~.:::\y·: 

(ii) TMDLs eh.all be estobliehedfoi.all 
pollutants preventing or expected lo. 
prevent attainment of water quality. 
standards as identified pureW1nU9. 
paragraph (b)(1) of this section.. , • 
Calculations to establish WLAn/LAn. 
and TMDLs shall be .subject lo public. 
review as defined in the State CPP.' 

(2) Each.State shall estimate f0"r,tho. 
water quality limited segmente still-«•'. , 
re.quiring WLAo/LAs and TMDLs·.' c. · · 
identificdin·paragreph {b)(2)of thla.: 
section, the total maximum dally . ..: 
thermal load which cannot be exceeded 
in order to assure ·protection arid ~ .. , 
propagation of a balanced, Indigenous 
population or shellfish, fish and ,willllife. 
Such estimates shell take Into account 
the normal waterlemperilturea;flow: ..... 
rates, seasorlaI variations, exiiitJ111--:-: 
sources of heat input, and the:,;,.-.. ;;,.;, .· 
dissipative capacity of the Identified• 
waters or parts thereof. Such ~stimatea 
shall include e calculation of the 
maximum.heat input that can be made 
into each such part and shall include a 
margin of safety wlilch takes Into 
account any lack oBmowledge 
concerning the development of thermal 
water quality criteria for protection and 
propagation of o balonced, Indigenous 
population of shoilfloh, fish and wildlife 
in the identified watera or parts thereof. 

(d) Submission and EPA approval. (1] 
Each Slate shall submit to the Regional 
Administrator from time to time for 
opprovul the listing oI water quolity 
limited •egmenta requiring WI.As/LA•, 
and TMDLo Identified under paragraph 
(b) ofthio section. All WI.Ao/I.Ao and·:' 
TMDLs eotabllehed under paragraph (c) . 

•' l 
- ;· 
( 

( 

\,. --· 

I 



.. ATTACHMENT K 
Page 6 

Federal Reglsler f•Vol.'·~No.' e.firiday,•)i11iiliary 11;'1985 /.Rules and Reguletlollil 

approved State CPPs from time-to time arrangements for Buch worka:;:-:_ ·· · ~-1:.:: 
to ensure that the planning processes . establishment cif construction priorities 
are conalalent with the Act and this and schedules for initiation and . 
regulation; The Regional Administrator completion ·ot such tre.atinent 'works· . 
shall not.approve any permit program. including an.Identification 'of open spnce 
under Title IV of the Act for any Stale and recreation opportunities from 
which does not have en approved improved waler quality In accordance 
continuing planning process. with sectlon'iroa(b)[2) !Al and (B) of the 

Act. : .· :;·. :, ·.: .·· . . 
§ 130.8 \11'.Cf•r qtla111y m1111agemont piano. (4) Nanpoial BOiirce'management and 

(a) Water quality management control. . ·.: · ·:· .. · · ·.· · 
(WQM) pl~ns. WQM plans consist of (i) The plan:stuiUdeiicrlbe the, 
initial plans produced in accordance. · regulatory and m>n-regu.latory programs, 
with s.ectlono 208 and 303(e) of the Act activities and llest Management 
and certified and approved updates lo Practices (BMPB) which the agency has 
those plans •. Continuing water quality selected ea the Jneiirio to control · 
planning shall be based upon WQM .. nonpoint so"""' pollution where 
plans and water quality problems . . . necessary to protect'Ol'ach!eve 
identified in the latest 305{b) reports. approved water uses. Economic. 
Stete water quality planning should lnstitutioiral, andtechnlcolfactors shall 
focus annually on priority Issues and be consld...,dJn;, canllnulng proceso of 
geographic areas. and on tho ; ·; .: ,:; '.;';, ldenllfying cOlllMfniieds and evaluatiDg 
development of water quality controls and modifyii\g thfB~ as necessary to 
leading to linpleinentalion m"!lsures. · • achieve mjm' qliality goals. 
Water quality planning directed ~!the ., (ii) Regulatory piogrnms shall be 
removal of conditions placed cin · .. . identified. where th.ey.are determined lo 
prerioosly certified and apjiroved WQM be ncceosary by the ~IBte 'to attain or 
plane ohould focus on removal or ... •. maintain nn opprovedwliteruse or . . 
conm~ona which will lead lo 'control where non-regulatory approaches are 
decisions. . inllpflroprialilln accompliahlng that 

(b) Use of WQM plans.'WQM pl11ns objectivl!. .. •,,.1• 0 • '.·
1 '• ·. . · 

are used to direct Implementation'. · (iii) BMP8\~~all ~Identified for the 
WQM 1>lans dmw upon the waler noopolnt soUrceti ide0tifled ln section 
quality """""""""' to Identify priority 200(b){2)(FHf<) bf the Act and other • 
point 811d OODp<Jint "'8ler quality · · nonpoint sourcea "8 follows: . 
problen;s, consider altemalive ilolntions (A) Residual wasle:laenliflcalion of a 
and reaimmend Cl)Dtrol meaoureo, process to control lhe 'dlsp;Ositlon ofall 
including lhe financial and inslitnlional. residual wiuite fii'.the area:which could 
measures necessary for Implementing/'. affect water qualUylri eci:ordance·wlth 
recommended solutions; State annual · section 208{b)(2JUI of.the Act.• · · · 
work propms shall be based upon the '·(BJ Lond<iisp0sal.'ldentification of a 
priority issues Identified in the Stale '' · • process to contrOli)ie dlaposal of · 
WQM plan .. · . . . . . . . · · ' pollutanlB on land or in subsurface 

(c) WQM plan elements. Sections excavations to prolent ground and 
ZOS{j). 208 and 303 ·of the Achpecify ::::· •;·iiurfeca'wal<it/juallty In accordance 
water quality planning requiremen1..:·,:,:·: .. with ii00tioo'200{b}(2){K) of the Act. 
The lollciwing plan.elements shall be ··. ·.:. · (C}Agricv/11.ll'al and si1viculturol. 
included lo the WQM pleri or referenced .1dentlficoUQJ1of procedares lo co!'trol 
a• part of the WQM pla0 If contained in· agrlculturahind G!Meoltural source• of 
separate documenlfl when they are pollutmn lri'acrotd""""'. with section 
needed lo address water quality 208(hJ(2){P) ·ot lbll Act. · · · 
problemo. · [DJ Mines. Identification of 

[t) Total maximum daily loads. procedures to control mine-related 
TMDLs in acconlam:e with sections sources of pollution In accordance with 
303[d) and 300(e)(3){ej of the Act and section ZOS{b)(2JIG) or the Act 
§ 130.7 of this Par!. .(E) Omstrucuon: Identification of 

(2) Effluent limitations. Effiuent procedures to cilntrol conslJUclion · 
limitations including water quality related eourceo of pollution In ' · 
baaed efflucnt limllationa and ochedules accordance with ooctlon 208{b)(2)(fl) of 
ol complianre in acrordant:e with the Act. . 
section 303(e)t3)1A) of Urn Act and (F) Saltwawr intrusion. Identification 
§ 131J.b ol lhia Part. · of procedurea to.control saltwater 

(3) Municipal and industrial WCJ8/e- intrusion in accordance with section 
trealmo11i ldentilicalion of onlicipaled 20B[b)(2)(1J of the Act. · 
municipal o.nd indW1trial woste [G) Urban stormwawr. ldentlficetion 
treatmenl wmks, lncluding facilUies for of BMPB for urban stonnweter control to 
treatment of &lormwoter-induced achieve water quality goals ond UsCBI · 
combined sewer overflows: programs to enalyfria of tho neceoanry oopltal end 
provide nccea&f:U}' financial , "· ~ opcrntlons und maintenance 

expenditures in accordance with:.B~Ction · 
20a[b)[2)(AJ or the Act. · ' ·I · · · 

(iv) The nonpoint source 'pla'ri.' 
elements outlined in.I t~0:6{c) . . 
(4)(iii)(A)(G) of lhinegulaUon~shall be 
the basis of water quality actMtiea 
Implemented through agreements or 
memoranda of understanding between 
EPA and other departments, agencies or 
instrumentalities of the United Slates in 
accordance with section 304(k) of the 
Act. . . 

(5) Management agencies. · 
Identification of agencies necess.ary lo 
carry out the plan and provision fur 
adequote authority for · i .·., ... 
intergovernmental coopereti~ Jn 
accordnnce with secli°""' 208(b){ZJ(D) 
and 303[e)[3)(E) of the Act. Management 
agencies lllUlll demonslmla the legal. . 
!nstltutiolleL managerlalanc1Jl""'9Cial 
capability and ilpecific adivitie&. 
necessary to Cl)rcy oullheiI., .'·, .. 
responsibilities in accordance.~ 
section 2.00(c)[Z)(A-ijp( lbe A,c.I.. ;, 

161 Jmplernenlalion t111'Q8arm..· • .,,. 
ldeolificalion ofimplement&Ucm ,···· . 
measures necessary ti.> carry "ul the 
plan. including financing. Iha time 
needed to carcy out the plan. end the 
economic. social and environmental ·· 
Impact ol carrying oul the plan in 
accordance with sewtlon 2®{b)(2)(E). 

(7) Dredge or fillprogmm•: .·. · • · ·. 
lde11tification and development of 
programs for the control of dredge or fill 
material in aa:ordam:e with eellllen ' ·· 
20S(b){4)(B) of the Act.· "'' ''.' · 

(8) Basin planti.; Identification of aey. 
relationship tO applicable 'basin 'plans . 
developed under section 209 of the Act. 

[9) Ground waier. ldentificaiion and 
development of programs for control of 
ground-water pollution !ncludirig,the · · · 
provisions of section 208(b)(2)(K} of the. 
Act. States are not requll'.tld to develop .. 
ground-water WQM plan elenie!'ts , · · 
beyond the requirements· of section . 
20B(b)(Z)[K] of the Act, but may develop 
a ground-\vater plan element if they . 
determine it is necessary to address a 
ground-water quality problem. If a State 
chooses to develop a ground-water plan 
element. ii should describe the 
essentials of a State program and should 
include, but ia not limited ·tO:' -

(i) Overall goals. policies and .. 
legislative authorities for protection of 
ground-\.vater. 

(ii] Monitoring end reoource .. 
assessment programs in sccordance 
with section 106{e)(l) of lhe Act .. 

!iii) Programs to control sources of 
contamination of grouod·water··. _ 
includiflll Federal programs delopled .to 
the Stale and additional program• · · 
authorized in State elatutes. 

····~. 
: fi 

~ 
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Table L-1. Waste Load Allocation Methods* 

1 • Equal percent removal (equal percent treatment) 
2. Equal effluent concentrations 
3. Equal total mass discharge per day 
4. Equal mass discharge per capita per day 
5. Equal reduction of raw load (pounds per day) 
6. Equal ambient mean annual quality (mg/L) 
7. Equal cost per pound of pollutant removed 
8. Equal treatment cost per unit of production 
9. Equal mass discharged per unit of raw material used 

10. Equal mass discharged per unit of production 
11a. Percent removal proportional to raw load per day 
11b. Larger facilities to achieve higher removal rates 
12. Percent removal proportional to community effective income 

13a. Effluent charges (dollars per pound, etc.) 
13b. Effluent charge above some load limit 
14. Seasonal limits based on cost-effectiveness analysis 
15. Minimum total treatment cost 
16. BAT (industry) plus some level for municipal inputs 
17. Divide assimilative capacity to require an "equal effect 

among all dischargers" 
18a. Municipal: treatment level proportional to plant size 
18b. Industrial: equal percent between BPT and BAT,i.e., 

Allowable = BPT -
x 

100 
(BPT - BAT) 

19. Industrial discharges given different treatment levels for 
different stream flows and seasons. For example, a plant 
might not be allowed to discharge when stream flow is below 
a certain value. Above that value, but below another value, 
the plant would be required to use a higher level of treat
ment than BPT. Finally, when stream flow is above an upper 
value, the plant would be required to treat to a level com
parable to BPT. 

*Source: Chadderton, R.A., A.C. Miller, and A,J. McDonnell, 1981; 
"Analysis of Waste Load Allocation Procedures"; Water 
Resources Bulletin, Vol. 17. 
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DE0-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

Fr om: Director 

subject: Agenda Item '.P, March- 13, 1987, EQC Meeting 

Issue Paper: Determination of Percent Allocable For 
Pollution Control Tax Credits 

During the Commission's consideration of the tax credit application for 
the Ogden-Martin facility in Marion County, legal and policy questions 
arose, The Department brings this issue paper to the Commission in an 
attempt to outline the issues and promote discussion of them by the 
Commission, resulting in the Department receiving policy direction from 
the Commission. 

Background 

The pollution control tax credit statute (ORS 468.190) states that the 
Commission shall consider five factors in establishing the percent of the 
pollution control facility cost allocable to pollution control. These 
factors are as follows: 

(a) If applicable, the extent to which the facility is used to 
recover and convert waste products into a salable or usable 
commodity. 

(b) The estimated annual percent return on the investment in the 
facility. 

(c) If applicable, the alternative methods, equipment and costs for 
achieving the same pollution control objective. 

(d) Any related savings or increase in costs which occur or may occur 
as a result of the installation of the facility. 

(e) Any other factors which are relevant in establishing the portion 
of the actual cost of the facility properly allocable to the 
prevention, control or reduction of air, water or noise pollution 
or solid or hazardous waste or to recycling or properly disposing 
of used oil. 
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In the past, the Department has selected only one factor which was in most 
cases factor (b), return on investment. In a few cases other factors, 
as applicable, have been oonsidered in the staff report and used to 
establish percent allocable. 

In reviewing the application for tax credit for the Ogden-Martin resource 
reoovery facility, the Commission decided that it was important for all 
five factors to be oonsidered by the Commission in determining percent 
allocable. In doing this, the Commission weighted the relevant factors 
and arrived at a percent allocable which was a oombination of these 
weighted factors. 

The issues which now must be addressed are, first, how all five factors 
should be oonsidered and, seoond, when all five factors are oonsidered, 
whether and how they should be weighted. 

1. Consideration of the five factors. 

a. Legal oounsel has determined that in order to satisfy statutory 
requirements, the Commission must oonsider all five factors in 
establishing percent allocable for all tax credit 
certifications. Since Department staff reports are usually 
adopted as findings of the Commission, if the Commission agrees 
with staff findings, the statutory requirement will be met if 
the staff reports appropriately discuss our consideration of 
all five factors. 

Though all five factors would be analyzed in all cases, the 
Department would expect to base the determination of percent 
allocable in most cases on factor (b), return on investment. 
Because of the nature of the model used to determine return on 
investment, factor (a), the extent to which the facility recovers 
and oonverts waste into a salable or usable commodity and factor 
(d), any related savings resulting from the facility, are taken 
into account. For example, in reviewing an application for a 
scrubber system which oollects wood fibers in exhaust gas, DEQ 
would consider the savings which result from returning wood 
fibers to the process. These would be oonsiderep as part of 
the annual operating expenses used in the return on investment 
calculation. 

In the example above, it oould be argued thet the sole purpose 
of the facility was air pollution and that sole purpose should 
be oonsidered an "other" factor under (e). However, the 
Department recommends eliminating from consideration those 
factors which the Department oonsiders in determining eligibility 
(e.g. principal or sole purpose). 

b. The tax credit rule (OAR 340-16-030(2)) states that the 
Commission shall oonsider the five factors "if applicable". 
Based on legal advice regarding interpretation of the statute 
to require consideration of all five factors in all cases, rather 
than only applicable factors, the rule should be amended to more 
accurately parallel the statute. 
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2. Using the five factors to determine percent allocable. 

In those cases where more than one factor is considered applicable, 
the Commission may wish to develop a method to determine which factor 
or combination of factors should be used and if a combination of 
factors is used, how they should be weighted, 

a. Which factor or combination of factors. 

Currently, the tax credit rule (OAR 340-16-030(5)) states that 
the Commission shall choose the factor or combination of factors 
which result in the least percent allocable. Some question has 
been raised by legal counsel as to whether this rule is actually 
within the authority granted to the Commission which states that 
"the Commission may adopt rules to establish methods to determine 
the portion of costs properly allocable" to pollution control 
(ORS 468.190(3)). Since this rule appears to be beyond 
titatutorily gr anted rule making authority, the Commission should 
consider amending the rules to delete this section. 

b. The Department needs criteria to use in deciding whether more 
than one factor should be used in determining percent allocable 
in a particular case. We also need a process to determine if 
all factors used should be weighted equally. We could have all 
factors weighted equally except in those cases determined by 
the Commission to be unique because of the nature of the 
facility, in which case the Commission would determine the 
weighting. 

Return on Investment Calculation 

Another issue which needs to be addresed is whether the Department's 
present return on investment calculation, which is an internal rate of 
return method using cash flow analysis, is the most appropriate. The 
Department needs to review alternatives and decide how best to approach 
an evaluation of the current method and any potential revision of it. 

Director's Recommendation 

The Department requests that the Commission discuss the conceptual 
framework it wishes to have the Department use in drafting rules on issues 
covered in this paper. 

MConley:y 
MY3905 
229-6408 
February 19, 1987 

Fred Hansen 



OREGON ENVIRONMENTAL COUNCIL 
2637 S. W. Water Avenue, Portland, Oregon 97201 

Phone: 5031222-1963 

COMMENTS SUBMITTED TO THE ENVIRONMENTAL QUALITY COMMISSION 

March 13, 1987, During the Public Forum: by Jean Meddaugh 

Associate Director: 

OEC would like to go on record as opposed to the Department's 

decision to approve an air quality permit for Entek in Lebanon 

allowing a discharge of 120 tons a year of trichlor oethylene (TCE) , 

a hazardous air pollutant that is classified as a probable human 

carcinogen by EPA (p.3 DEQ fact sheet). 

OEC responded to the opportunity for public comment on the 

permit and requested that a public hearing be held in Lebanon 

before a decision was made on the permit. In spite of an over

whelming display of public interest in this case - a total of 62 

letters and calls were received - the Department went ahead and 

issued the permit and then held a public information session to 

tell the people of Lebanon what had already been decided. 

At that hearing, DEQ personnel stated that when Entek initially 

applied for a permit they requested an emissions level lower than 

120 tons/year. DEQ air quality staff apparently increased the 

permitted emissions to 120 tons/year, inspite of the fact that they 

now claim that they expect emissions to be less (p.3). If that's 

the case why not issue a permit at a lower level in the first 

place? Where is the incentive for Entek to emit at a lower, level 

.now? 

DEQ air quality staff assert that the ambient air impact of 

120 tons a year of TCE will be less than 3/10 of 1% of the strictest 

workplace safety standard. They arrive at this conclusion by 

dividing the NIOSH standard of 25ppm by a safety factor of 300. 

The problem is that the NIOSH standard is devised to provide 

protection for healthy young males exposed at 8 hour intervals; 

it's not intended to protect the young or the elderly exposed 

continuously over a lifetime. That's why DEQ chose the safety 

factor. My concern is that they have not carried this process 

further and done a chronic exposure risk assessment. 



COMMENTS SUBMITTED TO THE EQC, 3/13/87,Public Forum,page 2: 

I spoke with John Vandenberg of EPA.' s risk Assessment unit in 

North Carolina and he explained how to do a risk assessment for this 

ambient air standard of 25ppm/300, which equals .083ppm·. Using a 

conversion factor for TCE of lppm, ~ 5380 mg/m3 and multiplying 

by the unit risk factor for TCE (l.3 x lo- 6 ), the numbers 

indicate that 5.8, or roughly 6, individuals in 10,000 (Lebanon 

has a population of 10,380 in the 1984 census) are likely to 

contract cancer as a result of lifetime exposures at .083ppm. 

Typically, the acceptable risk for cancer exposure is considered 

to be one in lOG,000 or one in one million. 

Based on many phone calls that I've received from citizens in 

the Lebanon area, I can assure you that they are concerned about 

this risk and about what they perceive as DEQ's refusal to 

consider their concerns as part of the decision making process. 
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FACTS ABOUT ENTEK MANUFACTURING INC. 

WHO WE ARE 

Entek Manufacturing Inc. is a locally owned Oregon corporation 
located in an industrial area in Lebanon. Entek will supply 
products nationwide for automotive batteries and other products 
in the growing high technology microporous membrane industry. 

Practically all of Entek's current staff of twelve employees, 
mostly engineers, scientists, and technicians, live in Lebanon 
and Entek expects to employ about 70 Lebanon residents by the end 
of the year. 

Upon receipt of the DEQ discharge permit, Entek began 
construction of the plant and installation of equipment in order 
to fill orders for its product on schedule. Entek is investing 8 
million dollars in the Lebanon community. 

OUR PHILOSOPHY 

Entek Manufacturing has a stake in the welfare of Lebanon, both 
as individual citizens with families in the area and as an 
employer. We are determined to be a good neighbor and a 
desirable neighbor. Our system for controlling air emissions is 
the best available technology and we are spending about 25 
percent of the plant equipment costs to obtain the best pollution 
abatement equipment available anywhere in this country. 

We want our neighbors in Lebanon to feel that Entek is an asset 
and to realize that we are interested in their welfare. 

PUBLIC AND EMPLOYEE SAFETY 

Concerns have been voiced by some persons on Entek's use of 
Trichloroethylene (TCE) in our manufacturing operations. We have 
conducted extensive research on TCE, a common solvent that has 
been used without ill effects by many industries for over fifty 
years. We have found that epidemiological studies of workers 
exposed to TCE have shown that it is a safe solvent when handled 
with the same care that people use with ordinary gasoline for 
their automobiles. Studies also show that it is not carcinogenic 
to humans. 

OSHA has determined the safe level of TCE for use in the work 
place. Despite concern to the contrary, there is a safe level. 
our advanced pollution control equipment will reduce the 
emissions of TCE so that they are less than 7 percent of this 
allowable safe level. This low level emission is quickly diluted 
in the atmosphere to extremely low concentrations which have been 
shown to pose no risk to human health. 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU 

'' 



THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: ---:;,. 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU 
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THANK YOU ENTEK 

'We , the undersigned, support Entek Manufacturing of Lebanon • 
. we give permission to have our name used in a promotional 
·advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, s.upport Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate. the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987 •. · 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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, THANK YOU ENTEK 
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We'",' t~e ''.h~dersigned 1 support Entek Manufacturing of Lebanon. 
We give·permission to have our name used in a promotional 
advartisemant to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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later than noon Mo~day March 9. 

THANK YOU ENTEK 

We , the unders}~l!~a, support Entek Manufacturing of Lebanon. 
We giye per~ission to have our name used in a promotional 
advertisement 1;;0 .:appear in the Lebanon Express on Wednesday, 
Marc.h 11; 11987. · 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, ~ew industry in Lebanon. 

THANK YOU ENTEK. 
Name 
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We / the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

ENTE:bz 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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Return to: Dennis Yocom no later than noon Monday March 9. 

THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU 
Name 
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Address 

lb.~"~ qho Lq iR o+, 

'r 
,, 

sf leh~l6,,,,., '.3 3o 

~;: aL JrAA kt/{ft/Mf,L 
01'7?! vio.4 sit=,, 
1-f!o b,/ _(£j4-f( 



THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. • 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs y u're providing. We think you've taken great care to provide 
a safe new i try in Lebanon. 

\ 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

HANK YOU ENTEK 
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THANK YOU .E:NTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We / the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 

z;;> I- V - Sr- l '7f2&.__,-< "'° "=, 

3 '76'i<l&ph5/ t!iul!ch /J,r. Leilftlr>J 

34070 Pc)~ tfJI Is <o:p SM_dc~ (I 
ft;.S- A.J . ~·. :s ,- - U-6'r17VD,J 

(l{O J<e._~5 St. 

' 
/p1</tJ lr((yi/{Aa f..e.-dq _ _,,r 

7 Zo I re.:C ;>/ Le({ffet t?F-7 or<?. 

/1/0:6 rMAlf/a /e£~{k, 
9Pt2 e;, Ga± d-:e 

I 
~ 

I ' 



7 

• 

THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOO ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

' ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOO ENTEK 

S!;o c. VIAE $", 

!Jo h' ;/'& f'?/£ 1£ j«/'1 e' n 

/?10 f.!.J. !G~ PCAt:L 



• 

THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 



THANK YOU E:NTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
we give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

. We're glad you came to Lebanon. We support you. We appreciate the 
\ jobs you're providing. We think you've taken great care to provide 

a safe, new industry in Lebanon. 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENT EK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
we give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. Wa___think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTE1brz_ 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 
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THANK YOU ENTEK 
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We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 
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THANK YOU ENTEK 

CcJsT OF /l-£J

'J;9,at;tJ/c-s 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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ENT EK 
' 

We're gl.adyou C:a'.~e to Lebanon. We support you. We appreciate the 
jobs you'repJ::'oviding. We think you've taken great care to provide 
a safe, new. indu·stry in Lebanon. 

3!9,30 
.8DDRBS..S 

s .Sew:t· Q<)1:\< 4*-1 'Ah~ 

THANK YOU ENTEK 
.. )JJ4ME .. · 

rJ]to/'~~:i· d ' / c5' 6t't9 66 e: ,f{ 

-9'7CJ e' &~~ ~~ 
. > 

-?1 dl? !fyq,1 a~ «;(d. n""> &. ' . 
. _-,·, 

• 

--s·' 



THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTE:oi,_ 
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we , the undersigned, support Entek Manufacturing of Lebanon. 
~e give permission to have our name used in a promotional 
~dvertisement to appear in the' Lebanon Express on Wednesday, 
Jllarch 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 

Address 
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THANK YOU ENTEK 

undersigned, support Entek Manufacturing of Lebanon. 
·ii"l'I.! ~ive permission to have our name used in a promotional 

· ·· advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 
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'' . . I . e . k~te12'i1~ ll act~ring of Lebanon. 
''.We give permission to have our name us,ed<;i.n a promotional , 

advertisement to appear in the Lebanon'.Eirnress on .Wednesday, 
March 11, 1987. ·... • h. • 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to' provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK. 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

ENT EK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy.will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. we think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK._ 
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We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENT EK 

We're glad you came to Lebanon. We support you. We appreciate the 
j'obs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

ENTEK 

We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, new industry in Lebanon. 

THANK YOU ENTEK 
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THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. · 

The advertising copy will read: 

ENT EK 
We're glad you came to Lebanon. We support you. We appreciate the 
jobs you're providing. We think you've taken great care to provide 
a safe, n1,W) industry in Lebanon. /l~N<, 
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f'P, 

THANK YOU ENTEK 

We , the undersigned, support Entek Manufacturing of Lebanon. 
We give permission to have our name used in a promotional 
advertisement to appear in the Lebanon Express on Wednesday, 
March 11, 1987. 

The advertising copy will read: 

~-~ ENTEK - ~ 
- We're glad you came to Lebanon. We support you. We appreciate the 

{ jobs you're providing. We think you've taken great care to provide _ 
~ a safe, new industry in Lebanon. 
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FACTS ABOUT ENTEK MANUFACTURING INC. 

WHO WE ARE 

Entek Manufacturing Inc. is a locally owned Oregon corporation 
located in an industrial area in Lebanon. Entek will supply 
products nationwide for automotive batteries and other products 
in the growing high technology microporous membrane industry. 

Practically all of Entek' s current staff of twelve employees, 
mostly engineers, scientists, and technicians, live in Lebanon 
and Entek expects to employ about 70 Lebanon residents by the end 
of the year. 

Upon receipt of the DEQ discharge permit, Entek began 
construction of the plant and installation of equipment in order 
to fill orders for its product on schedule. Entek is investing 8 
million dollars in the Lebanon community. 

OUR PHILOSOPHY 

Entek Manufacturing has a stake in the welfare of Lebanon, both 
as individual citizens with families in the area and as an 
employer. We are determined to be a good neighbor and a 
desirable neighbor. Our system for controlling air emissions is 
the best available technology and we are spending about 25 
percent of the plant equipment costs to obtain the best pollution 
abatement equipment available anywhere in this country. 

We want our neighbors in Lebanon to feel that Entek is an asset 
and to realize that we are interested in their welfare. 

PUBLIC AND EMPLOYEE SAFETY J ~ ~ ~· - re ~ 
Concerns have been v~ by some persons on Entek's use of 
Trichloroethylene (T~~i;~ur manufacturing operations. We have 
conducted extensive research on TCE, a common solvent that has 
been used without ill effects by many industries for over fifty 
years. We have found that epidemiological studies of workers 
exposed to TCE have shown that it is a safe solvent when handled 
with the same care that people use with ordinary gasoline for 
their automobiles. Studies also show that it is not carcinogenic 
to humans. 

OSHA has determined the safe level of TCE for use in the work 
place. Despite concern to the contrary, there is a safe level. 
Our advanced pollution control equipment will reduce the 
emissions of TCE so that they are less than 7 percent of this 
allowable safe level. This low level emission is quickly diluted 
in the atmosphere to extremely low concentrations which have been 
shown to pose no risk to human health. 



Expensive safety equipment 
This is the safety and pollution control equipment to be used by 
Entek Manufacturing to meet DEQ emission and protection stan
dards for discharge of TCE into the \.YOrkp!ace an9 -into the air. Jt 
costs approximately $1.7 million. The three large round tanks hold 

Photo by Hal Brayton 

the"equivaleilt of 20 million acres of activated carbon beds which 
take the TCE out of the air. There is also a distillation column to 
purify the water, built in back up systems, and extensive monitoring 
and control systerns In the machinery. 
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fiddlers hold meeting here; 
state championships planned 

Some of the top fiddlers in the 
West who are members of the 
Old Time Fiddlers Association 
held their March meeting on Sun· 
day, March 1, at the American 
Legion Hall in Lebanon. 

The. meeting was hosted by 
District No. 6 and there were fid
dlers from six districts who join
ed them, some from the Oregon 
coast, Portland and the state of 
Washington. 

American Legion's Santiam 
Post No. 51 and Auxiliary of 
Lebanon served a free dinner to a 
capacity crowd of senior citizens 
at noon. Later, the Auxiliary 
served homemade pies, with pro
ceeds going to the veterans and 

rehabilitation projects at the 
Veterans Hospital in Roseburg. 

An oldtime fiddling program 
was presented by 46 members of 
the association, including the 
Booker family which has eight 
children and grandparents play
ing the fiddle. 

Dancing was enjoyed by the 
crowd from 1 to 5 p.m,. 

The Old Time Fiddlers again 
will hold their state champion
ships at Lebanon Union High 
School May 8 and 9, 1987. 

Jack Walker, Noti, president of 
District No. 6, announced they 
will return Oct. 11 to Lebanon for 
their fall meeting at the 
American Legion Hall. 

Waterloo receives $25,000 for street 
WATERLOO - The City bf 

Waterloo has received a $25,000 
grant from the Oregon State 
Highway Department. 

At the March 3 council 
meeting, it was voted to contract 
services from JMS Engineering 
of Salem to design and oversee 
paving of 4th Street. 

Councilor Ernest Scott moved 
to accept 4th Street and Davis 
Street which have been deeded , 
back by John Wilmot. The vote 
was unanimous. 

The next city council meeting 
will be at 7 p.m. on Tuesday, 
April 7. 

Shop At 'S 
ctnr_e_ 



Expensive satety equipment 
This is the safety and pollution control equipment to be used by 
Entek Manufacturing to meet DEQ emission and protection stan
dards for discharge of TCE' into the workpiace and into the air. It 
costs approxin1ately $1.7 million. The three large round tanks hold 

the-equivalent of 20 million acres of activat,ed carbon beds which 
take the TCE out of the air. There is also a distillation column to 
purify the water, buHt ln back up systems, and extensive monitoring 
and control systems in the machinery. 

Pros, cons are aired at Entek session 
Approximately 125 persons at

tended a public information ses
sion March 3 on the granting of 
an air discharge permit to Entek 
Manufacturing of Lebanon, The 
meeting was held at Lebanon 
High School by state Department 
of Environmental Quality CDEQ) 
representatives. 

Not all persons were "hostile') 
about the permit being granted, 
as has been reported in at least 
one statewide newspaper. 
Perhaps as many as 15 or 20 per
sons strongly questioned the per
mit granting. Approximately an 
equal number indicated their 
support of the granting. The re
maining members of the au
dience either listened only or 
asked general information 
questions. 

The meeting was held, accor
ding to Carolyn Young, a public 
affairs manager for DEQ, 

because many of the 62 letters 
received by the state agency ask
ed for more information. 

Young stressed that the March 
3 meeting was a public informa
tion session only, not a public 
hearing on the permit 
application. 

In fact, by the time of the 
meeting, DEQ officials had an
nounced they would grant Entek 
a permit to discharge up to 120 
tons of tricholorethylene (TCE) 
per year from its Lebanon 
manufacturing plant. Entek will 
make thin rnicroporous mem
brane plastic sheets for car bat
teries and other products. Owner 
Jim Young said he plans to 
employ up to 70 persons by the 
end of the year. Limited produc
tion is expected to begin in ap
proximately two months. 

DEQ did not hold a public hear
ing on Entek's application. After 

the public comment period ended 
February 16, the state agency ap
proved the request within a few 
days because, as Young said, the 
TCE levels will he "well within 
the margins of safety, even in a 
worst-case scenario." The per
mit was issued on health and en
vironmental factors, not on 
popularity, Young added. 

Opponents of the permit gran
ting were upset that a public 
hearing had not been held, or 
that the permit granting had not 
been delayed longer so more in
formation could be obtained. 

Young said that TCE is com
monly used by a lot of Oregon 
businesses, and that DEQ has a 
lot of experience with TCE. 
Lloyd Kos tow, in charge for air 
quality for DEQ, said his agency 
had no justification for holding 
up the Entek permit. 

Some questioners expressed 

fear for the future health -of their 
children. Others asked to be pro
tected 100 percent, or have writ
ten guaranties that people living 
close to Entekwill be safe 20 or 30 
years from now. 

Persons asked questions about 
air contamination, leaks into 
ground water, monitoring pro
cedures, clean up of spills, how 
TCE mixes with the air, will the 
ground around Entek be sampled 
periodically, are baseline 
samples being done, is the 65-foot 
height of the stack high enough to 
properly dissipate the TCE 
vapors, what are the limits of air 
pollution in the mid-valley, and 
how the equipment Entek will 
use to keep TCE at safe levels 
will work? 

DEQ officials answered or at
tempted to answer all questions. 
The meeting lasted approximate
ly two and a balf hours. 

Chamber supports Entek and serial levy 
Entek Manufacturing and the 

Lebanon High School serial levy 
got a solid show of support, while 
the National Forest Service's 
preferred alternative for the 
Siuslaw National forest got a 
thumbs down Friday from the 
Lebanon Cha'mber of Commerce 
Board of Directors. 

The board unanimously ap
proved a motion to show its back
ing of Entek and urged other 
Lebanon groups to write letters 

tery separators. Fumes from the 
chemicals are discharged into 
the air, requiring a permit from 
the Oregon Department of En
vironmental Quality. The DEQ 
reported that emission levels are 
within safe margins, and granted 
the permit. 

The board also gave 
unanimous support to the 
Lebanon High School serial levy_ 
The serial levy, which is for 
$750,000 over a three-year period, 

''undeveloped areas'', even 
though 21,136 acres was set aside 
in three wilderness areas on the 
Siuslaw in the 1984 Oregon 
Wilderness Bill. 

The chamber resolution calls 
for the National Forest to 
withdraw its plan and replace it 
with one that meets the following 
conditions: ll maintain the 
economic needs of communities 
adjacent to the Siuslaw National 
Forest by providing a sustained 

board appointed Steve Hudson of 
Northwestern Telephone to fill a 
two-year term on the board; 
decided to oppose a county-wide 
room tax if the proceeds are to be 
administered by the Albany Con
vention and Tourism Bureau; 
heard a report from Dave Cloud, 
chair of the chamber's economic 
development and management 
committee, outline the commit
tee's goals; learned that Warren 
Beeson. chamber mana!!er. has 
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Chamber supports Entek and serial levy 
Entek Manufacturing and the 

Lebanon High School serial levy 
got a solid show of support, while 
the National Forest Service's 
preferred alternative for the 
Siuslaw National forest got a 
thumbs down Friday from the 
Lebanon Chamber of Commerce 
Board of Directors. 

The board unanimously ap
proved a motion to show its back
ing of Entek and urged other 
Lebanon groups to write letters 
and sign a petition to show its 
support. 

"I think you can write off our 
future for a considerable length 
of time, if Entek doesn't hap
pen," said Coralee Edwards, a 
board member. "It will affect 
·everyone.'' 

Entek, which manufactures 
plastic for car batteries and 
other products, announced last 
December that it would be mov
ing its Tangent-based operations 
to the former Commodore mobile 
home plant on Hansard A venue 
in Lebanon. The company said it 
expected to employ some 70 per
sons by the end of the year. 

However, the firm has come 
under fire from a few area 
residents who are concerned 
about the use of 
trichloroethylene (TCEJ, a sol
vent used in manufacturing bat-

tery separators. Fumes from the 
chemicals are discharged into 
the air, requiring a permit from 
the Oregon Department of En
vironmental Quality. The DEQ 
reported that emission levels are 
within safe margins, and granted 
the permit. 

The board also gave 
unanimous support to the 
Lebanon High School serial levy. 
The serial levy, which is for 
$750,000 over a three-year period, 
would be used to replace and in
sulate the roof. A mail vote will 
be utilized with ballots being 
distributed on Friday. 

In another key issue, the board 
unanimously approved a resolu
tion opposing the National Forest 
Service's preferred alternative 
on the proposed land and 
resource management plan and 
draft environn1ental impact 
statement for the Siuslaw Na
tional Forest. 

The preferred alternative 
would close 40 percent, or 248,000 
acres, of the forest to any type of 
timber management. Of the 
248,000 acres, 154,000 acres would 
be set aside for spotted owls, 
pileated woodpeckers, silverspot 
butterflies, riparian areas, and 
other non-timber uses. National 
Forest Service planners also 
want to set aside 11,470 acres as 

Changing brown eyes to blue 
le as this ... 

We now have OuraSott® Colors--the 
the darkest eyes to stunning light colors. 

l\lnw vni1 can oo from brown lo baby blue, hazel to emerald green, grey to 
·~·"-'~ '"""- , __ , -----" ___ ,' 

"undeveloped areas", even 
though 21,136 acres was set aside 
in three wilderness areas on the 
Siuslaw in the 1934 Oregon 
Wilderness Bill. 

The chamber resolution calls 
for the National Forest to 
withdraw its plan and replace it 
with one that meets the following 
conditions: 1) maintain the 
economic needs of communities 
adjacent to the Siuslaw National 
Forest by- providing a sustained 
allowable timber sale of 400 to 
450,000 million board feet of 
timber per year; 2) provide 
multiple use management in 
areas dedicated to timber pro
duction to protect the environ
ment and provide wildlife and 
recreation; 3) use the existing 
plan as a basis to refine the plan
ning process. 

"We hear the plan for the 
Siuslaw National Forest could 
set the tone for other plans, and 
the Willamette plan is next up for 
revision,'' said 1-Ial Brayton, 
president .. "If what happens on 
the Siuslaw happens on other na
tional forests, we could be look
ing at a 30 percent cut in timber 
sales which would mean a 
number of jobs would be cut." 

Comment period ends March 
16. 

In other developments, the 
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board appointed Steve Hudson of 
Northwestern Telephone to fill a 
two-year term on the board; 
decided to oppose a county-wide 
room tax if the proceeds are to be 
administered by the Albany Con
vention and Tourism Bureau; 
heard a report from Dave Cloud, 
chair of the chamber's economic 
development and management 
committee, outline the commit
tee's goals; learned that Warren 
Beeson, chamber manager, has 
won a scbolarship to attend the 
Institute for Organization 
Management which will be held 
in July in San Jose, Calif. 

Pigeons were the first tame 
birds. About 5,000 years ago, peo
ple living near tbe Mediterra
nean Sea raised pigeons for food. 

• Fron1 Mel Neufeld 

SURGERY? 
DON'T SMOKE 
If you smoke, and are schedul

ed for surgery, it is wise to abs
tain from smoking at least 12 
hours before the operation. In 
that time the blood can rid itself 
of 'carboxyhemoglobin', which is 
useless in carrying oxygen from 
the lungs to body tissues, and it's 
effect on the body is like that of 
anemia. 

Without smoking, the body can 
better tolerate the trauma of 
surgery and anesthesia. 
AMERICAN FAMILY PHYSI
CIAN I 26!5: 239 I 

Preventive Medicine 
Is the Best Medicine! 
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Reply to: 2202 SE Lake Road 
Milwaukie, OR 97222 (654-9533) 

TESTIMONY BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

MEMBER 
NSWMA 

National Solid Wastes 
Management Association 

March 13, 1987 

(This testimony is given on behalf of the OSSI Recycling Task Force) 

Re: Agenda Item K - Adoption of Amendments to OAR 340-60 and 340-61 
to Require Annual Submittal of Recycling Reports, Amend List of 
Principal Recyclable Materials, and Change Telephone Number on Used 
Oil Recycling Signs. 

The Recycling Task Force of Oregon Sanitary Service Institute 
has met several times with the Department of Environmental Quality to 
develop a workable recycling report form. We had considerable 
concern over the original format of the report and the validity of 
the information that would have been obtained. The raw data that 
must be obtained by the solid waste industry in order to complete the 
form will be time consuming, and that creates an economic impact on 
an already costly program. 

We appreciate the willingness of the Department to meet with 
us until a compromise could be reached. The form that is the subject 
of this amendment does represent a compromise, and we would 
recommend its approval. 

Respectfully submitted, 

EH:e ESTLE HARLAN, Consultant for 
Solid Waste Industry 

Copy: OSSI 

1880 Lancaster Drive NE Suite 112 Salem, Oregon 97305 (503) 399-7784 Toll-Free in Oregon: 1-800-527-7624 

lOOo/o Rec)lclable Paper 
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UNIVERSITY OF CALIFORNIA, SAN DIEGO 

BERKF.LEY • DAVIS • IRVINE 0 LOS ANGELES •RIVERSIDE • SAN DIEGO • SAN FRANCISCO 

DIVISION OF PHARMACOLOGY 
DEPARTMENT OF MEDICINE, M·013H 
SCHOOL OF MEDICINE 

4 December 1986 

Ms. Diana Paulson 
3620 Page St. 
Redwood City, CA 94063 

Dear Ms. Paulson: 

LA JOLLA, CALIFORNIA 92093 

Thank you for your call about dioxin emissions and trash-to-energ.Y facili
ties. My own opinions about trash-to-energ.Y plants have evolved during my 
tenure as a member of the Scientific Review Panel of the Air Resources Board, 
largely in the past year when I was lead person in the consideration of the the 
toxic potential of dioxin (TCOD) in the environment. I've attached a copy of 
our findings, which were adopted by the ARB in late July. Since the ARB 
accepted that no level of dioxin could be deemed safe, I would imagine that the 
SANDER project will need to meet this stringent requirement (although I do not 
know what the legal status of this ARB ruling is). In addition to the SRP 
report, I would add two opinions: 

1). The argument that a single facility will contrib.ute negligibly to air 
pollution is not acceptable. Each automobile owner could claim as 
much. The reality is, the air is already too polluted and we can 
tolerate no more. 

2.) N'aste-to-ener_<ZVfacilities, although possibly a good idea on the 
surface, actually encourage the throw-away consumer1sm that is so 
damaging to the environment. We should emphasize making less waste 
rather than concentrating on means to deal with more waste. 

I hope these remarks are helpful to you. 

Laurence L. Brunton, Ph.D. 
Associate Professor of Medicine 
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State of California 
AIR RESOURCES BOARD 

Resolution 86-71 

August 21, 1986 

Agenda Item No.: ti6-9-2' 

WHEREAS, .,Sections 39600 and 39601 of the Health and Safety Code authorize the 
Air Resources Board (the "Board") to do such acts and to adopt such 
regulations as may be necessary for the proper execution of the powers and 
duties granted to, and imposed upon, the Board by law;· 

WHEREAS, Chapter 3.5 (commencing with Section 39650) of Part 2 of Division 26 
of the Health and Safety Code establishes procedures for the identification of 
toxic air contaminants by the Board; 

WHEREAS, Section 39655 of the Health and Safety Code defines a "toxic air 
contaminant" as an air pollutant which ma·y cause or contribute to an increase 
in mortality or an increase in serious illness, or which may pose a present or 
potential hazard to human health; · 

WHEREAS, Section 39662 of the Health and Safety Code directs the Board to 
list, by regulation, substances determined to be toxic air contaminants, and 
to specify for each substance listed a threshold exposure level, if any, below 
which no significant adverse health effects are anticipated; 

WHEREAS, chlorinated dioxins and dibenzofurans are emitted from a variety of 
combustion processes and have been measured in the emissions from 
sources similar to those now. operating or proposed for construction in 
California; · 

WHEREAS, pursuant to the request of the Board, the Department of Health 
Services (OHS) evaluated the health effects of chlorinated dioxins and 
dibenzofurans in accordance with Section 39660 of the Health and Safety Code; 

WHEREAS, OHS staff found that some chlorinated dioxins and dibenzofUrans are 
· proven animal carcinogens and concluded that dibenzo-p-dioxins and 

dibenzofurans chlorinated in the 2, 3, 7 and 8 positions and containing four, 
five, six or seven chlorine atoms (hereafter referred to as chlorinated 
ilioxins and dibenzofurans) should be considered potential human carcinogens; 
chlorinated dioxins and di benzofurans should be treated as substances with out 
a carcinogenic threshold; health effects other than cancer are not expected to 
occur at predicted ambient levels; and the maximum excess lifetime cancer risk 
from exposure to these specific chlorinated dioxins and dibenzofurans are 
estimated to range from 0.6 to 38 cases per million people exposed per 
picogram per cubic meter; 

'i 



-2-

WHEREAS, for the reasons set forth ·in its evaluation, DHS has concluded that, 
in the absence of strong positive evidence that carcinogenic substances act 
only through mechanisms which ought to have a threshold, these substances 
should be treated as acting without a threshold, and DHS has detennined that 
insufficient evidence of a carcinogenic tt1reshold exists at this time to allow 
the identification of a threshold exposure level with respect to chlorinated 
dioxins and dibenzofurans; 

WHEREAS, upon receipt of the DHS evaluation, staff of the Board prepared a 
report including and in consideration of the OHS evaluation and 
recommendations and in the form required by Section 39661 of the Health and 
Safety Code a.nd, in accordance with the provisions of that section, made the 
report available to the public and submitted it for review to the Scientific 
Review Panel (SRP) established pursuant to Section 39670 of the Health ~nd 
Safety Code; 

WHEREAS, in accordance w·ith Section 39661 of the Health and Safety Code, the 
SRP reviewed the staff report, including the scientific procedures and methods 
used to support the data in the report, the data itself, and the conclusions 
and assessments on which the report was based, considere.d the public co{l'lllents 
received regarding the report, and, on April 16, '1986 adopted for submittal to 
the Board, the following findings: · 

l. 

2. 

3. 

Chlorinated dioxins and dibenzofurans are: potent toxins and are known 
carcinogens and/or promoters of carcinogenesis in animals. 

Chlorinated dioxins and dibenzofurans, especially those chlorinated 
in the 2,3,7, and 8 positions and containing 4,5,6, or 7 chlorine 
atoms, are potential carcinogens or promoters of carcinogenesis in 
humans. 

The current and planned waste-to-energy facilities in California 1d1l 
provide a high potential for emissions of chlorinated dioxins and 
dibenzofurans into air in the state. 

4. An exposure level below which no significant health effects w'ill 
occur cannot be identified. 

WHEREAS, the SRP found the staff report to be without serious deficiency, and 
included in its findings the statement that the Panel agreed that chlorinated 
dioxins and dibenzofurans chlorinated in the 2, 3, 7 and 8 positions and 
containing four, five, six or seven chlorine atoms should be listed by the Air 
Resources Board as toxic air contaminants with no determined threshold below 
which adverse health effects will not occur; 

WHEREAS, the staff has clarified that the purpose of this report is to assess 
the present and potential risk to public health posed by chlorinated dioxins 
and dibenzofurans for purposes of identifying these substances as toxic air 
contaminants under Section 39662 of the Health and Safety Code and is not 

I 
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intended to serve as the basis for risk management decisions; a report 
containing an evaluation of the need and appropriate degree of reg~lation for 
thes.e substances will be pr~pared by staff and considered in the future; 

WHEREAS, new data relating to emissions of dioxins were presented which 
supplement the staff report and these data will be considered in the risk 
management phase of the process; 

WHEREAS, the California Environmental Quality Act and Board regulations 
require that. no activity having significant adverse environmental impacts be 
approve.d as originally proposed if feasible alternatives or mitigation 
measures are avai.lable; 

WHEREAS, a public hearing and other administrative proceedings have been held 
in accordance with provisions of Chapter 3.5 (commencing with Section 11340), 
Part 1, Division 3, Title 2 of the Government Code; 

WHEREAS, in consideration of the staff report, including DHS' evaluation and 
recoJT111endations, the available evidence, the findings of the SRP, and the 
written comments and public testimony it has received, the Board finds that: 

Some chlorinated dioxins are proven animal carcinogens and 
concludes that chlorinated di ox ins and di benzofurans chlorinated 
in the 2, 3, 7 and 8 positions and containing four, five, six or 
seven chlorine atoms should be considered po ten ti al human 
carcinogens; and 

There is not sufficient available scientific evidence at this 
time to support the identification of a threshold exposure level 
for these specific chlorinated dioxins and di benzofurans; and 

These specific ch 1 ori nated dioxins and di benzofurans are air 
pollutants which, because of their carcinogenicity, may cause or 
contribute- to an increase in mortality and an increase in 
serious illness, and pose a hazard to human health; and 

Although some chlorinated dioxin and dibenzofuran emissions from 
waste-to-energy facilities were identified by the SRP and have 
been ~he subject of a large amount of public concern, the staff 
report has identified significant other sources of these 
pollutants now in operation and has recommended that all sources 
and potential sources be evaluated, and risk management 
recommendations should take into consideration the relative risk 
posed by different sources of these substances; and 

Future recommendations on the management of risk due to 
emissions of chlorinated dioxins and dibenzofurans should 
reflect recent scientific developments in this area, because new 
infonnation on these substances is continually becoming 
available; and 

;~ 
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WHEREAS, the Board has detennined, pursuant to the requirements of the 
California Environmental Quality Act and Board regulations, that this 
regulatory action will have no significant adverse impact on the environment. 

NOW, THEREFORE BE IT RESOLVED, that the Board adopts the proposed regulatory 
amendments to Section 93000, Title 17, California Administrative Code, as set 
forth in Attachment A. 

I hereby certify that the above is 
a true and correct copy of 
Resolution 86-71, as adopted by 
the Air Resources Board. 

ecretary, 
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Attachment A 

Amend Title 17, California Administrative Code, S~ction 93000 to read as 
follows: 

93000, Substances Identified As Toxic Air ContaDinants. Each substance 
identified in this section has been determined by the state board to be a 
toxic air contaminant as defined in Health and Safety Code Section 39655. if 
the state board has found there to be a threshold exposure level below which 
no significant adverse health effects are anticipated from exposure to the 
identified substance, that level is specified as the threshold detennination. 
If the board has found ttJere to be no threshold exposure level below which no 
significant adverse health effects are anticipated fro~ exposure to the 
identified substance, aetermination of "no threshold" is specified. If the 
board has found that there is not sufficient available scientific evidence to 
support the identification of a threshold exposure l~vel, the "Threshold" 
column specifies "None identified." 

NOTE: 
Code. 
Code. 

Substance 
Benzene ( C5H5) 

Ethylene Dibromide 
(BrCH2CH2Br; 1,2-dibromoethane) 

Ethylene Dichloride 
{ClCH2CHzCl; 1,2-dichloroethane) 

Hexavalent Chromium*, Cr(VI) 

Asbestos* lasbestifonn varieties 
of serpentine ( chrysoti 1 e), 
riebeckite (crocidolite), 
cummingtonite-grunerite, 
(amosite), tremolite, 
actinolite, and anthophyllite] 

Di benzo- p-di oxi ns and 
Dibenzofurans chlorinated 

in the 2,3,/ and b positions 
and containing 4,5,b or 7 
ch)orine atoms 

Threshold 
!Jone i dent ifi ed 

None i dent ifi ed 

None identified 

None i dent ifi ed 

None identified 

None identified 

Authority cited: Sections 39600, 39601 and 39662, Health and Safety 
Reference: Sections 39650, 39660, 39661 and 39662, Health and Safety 

*IJote: Compounds identified by an asterisk have been identified as toxic air 
contaminants by the Air Resources Board but not yet approved by the Office of 
Administrative Law. 



F Ind !ngs of the,,§.~b~r~lf~1.r;.'.tJ.}.~?,J;ft~\~a~.eJ qn 
P.eport on Chlorlnafea~D!oXTns and C1b~nzolurans 

as adopted at thf: April 16, 1986 meet In~ 

Jn ac~or~&nce with the provisions of the Af 1g07 an~ ~calth an~ S2f~ty 
Co':ii: )<~ct1or1 3?67.l, th€' Scientific Peview Panel (SR?) has rE-viewr·-j tJ.e:.. rr:;Jort$ 
of the staffs of ths AR2 and DHS on th~ public exposure and ~lologlc anc 
health eff6cts·'ar-·ch1oriniltec· d·1o·:dns·- and· dJbenzofuran3 · ("cio~ Ins"); anc ti"• 
pl.!::1 ~c c6rff:,r;-r1ts on thesE- re::urts. euscd on thfs r€·vi12w, tht SRF· r~.r:.1s· t~.at: 

, • . I, ' 

, , . I - ~ 

:~o~~ns ar~ pcte~t toxi~~ and ara ~nown :~r=~n8~~ns an~,·~~ ;.rcrrc~~r·; 

cf c~rcinosenesis in a.~imals. 
' . 

.:, Jiczins, especially those chlorinated In the 2,3,7, and e positions 
and containing 4,S,6, or 7 chlorine atoms, are potential carcinogens , 
or promoters of carcfnogensis fn humans. . · · · / 

. The current and planned w~~~~~r"Qy~i:1'fftf~-;,""[fG'~'tf;fi:;~1"r'' / 
will provide a high potent alfor emissions cf dlox1ns Ir.to air in 

4. 

the state. · 

osure 1 evel which 
e .• ~de11tified. 

'·, . ' 

no significant health effects wiil occur 

For these reasons, ;;e ·~Qree that dioxins should be 1 lsted by the ARB as 
tox le air contaminants w Ith no·<(eterm lned .th res hold be 1 ow which adverse hea 1th 
effects wfll not occur. '·. .. 

' .... 
While the SRP finds the analyses of the.AR~ and DHS staffs generally 

acc·eptable sc1entlffcal1y, we submit the follovi'1G)l comments which may help 
direct future action on these compounds: -. '·· 

1. Di.ox. ins and dibenzofu. rans ar·e· stable •. 1.ipoph111~-comp,ounds th.at mav 
be expected to accumulate up the food chain. Thus, airb.o,_rne dioxins 
emitted during combustion may contribute to dioxin intake by,~umans 
not only via inhalation but by other routes such as ingestion 'of. ... 

2. 

food. Assessment of dioxin Intake only via Inhalation may thus I·--... -. . 
underestimate total intake. · · ./ 

There are1 already, measurable levels of d1oxfns and d1benzofurans 
1n human adipose tissue In the general population, approximately 10 
ppt (pg/gl. 

./ 
3. In making its estimates of risk (Part Bl, .DHS has .assumed that the 

b1ological half 1 lfe <t112 i of d1oxln 1n humans is similar to that 
fn laboratory rodents, one to two months. Preliminary evidence, 
Indicates that the t 112 of TCDD <2,3,7,a-tetrachlorodlbenzo-p-dio-
xfn) fn ·humans may be much longer, possibly in the range of four to -
six years.· Thus, the body burden of dioxin could be greater than j 
DHS estfn1ates (by as much as 72x, or the ratio of the half times, 
six years/one month), and the ~aily 1nta~~ to ~:h1~ve m~asurej hu~!~ 
adipose tissue levels may, therefore, be ~odoct, !f these data ar0 
correct, then: -

a. there may, already, be a significant background level of expo
sure to dioxins; 



~ . signlflcant accumulations of TCDD can occur 1n humans •·ith le•· 
exposure levels; 

... _/ 

' c... current overall exposure to d1ox1ns may already be in the ran;;e 

4. 

""·-.of that predicted by AP.G for the future as 2 r2sult of emls- · 
· ~ldM, frorr. waste-to-cnu:::y fac 11 it ics; 

c. 

........... ~ ~ -.... 
curr~nt dnd~Vr..pject.ed exposures may neeC to :Je <?va1uateC for 
thE:ir potent1al'to.o .. produce health eff<::<:ts other than cancer, 
such as 1 mmunotox le Jty.,, 

,_ 
., 

Earl fer versions of Part A of thls."r(lJ?ort '(September and .December, 
1985, January 1986) emphasized the proi:ilem.s and expense associated 
with the routine monitoring of dioxins in air-. We feel that data on 
ambient levels of dioxins in Ca1lforn1a a.ir are···n~eded and that ths . 
. technology for such measurements exists and is accessio,le to the 
ARB. Given that tissue levels of these compounds are me'ii~l'(able, we 
expect measurable levels in air, and we feel that the expense"1~~ 
vo 1 ved in ob ta in lng baseline data J ~ )',1)1.fl.lJ~.compa red to the potent lo 1.. 
risk. ~ffiili~®,;'Cl;f,.'.'l!)tlb,~iiJ1f!~'ll'fi~J<11ve1s should be commenced '> 
before any was*te-to-energy facilities go on line. /' 

5. In addition to considerations of risk fn the state as a whole due to 
the average ambient d1oxfn content, the staffs of the ARB and OHS 
should continue to give close attention to "hot spots" of dioxin 
production, such as in areas adjacent to waste-to-energy fac11 itfes 
(as analyzed in section III of Part A of the Dioxin Report)o 

6. OHS has chosen to present only a no-threshold extrapolation in Part 
8. The Ontario (Canada) Ministry of the Environment has made a 
different analysis and has actually established an acceptable dally 
1ntake level for TCDD, The SRP wishes to emphasize that d1.fferent 
interpretations of existing data are possible. It 1s difficult to 
ffnd a model appl lcable to a compound 1 ike TCDD, and to extrapolate 

. w1th certainty from animal data to human health effects at concen
trations severcil. orders of magnitude lower. 

7, Since th~re Is good evidence that dioxins can enhance the action of 
other carcinogens, the potential for the harmful interaction of 
dioxins with other environmental toxins ~ould be important and must 
not be forgotten or underestimated when.considering research reports 
on the actions of dioxins alone. 

8. Data on human exposure to TCDD and related compounds, on their 
accumulation in human tissues, and on .their effects on hunan healt~ 
are becoming increasingly available. The P.RS should continue to 

l 
I 



State of Cillfornia 
,JUN la 1Uuf3 

'l1if R.'?~f~~nJl'(~~ggf.ffi.p~tr" · 

NOTICE OF PUBLIC HEARING TO CONSIDER THE ADOPTION OF A REGULATORY Af'.IEND/.!ENT 
IDENTIFYING CHLORINATED DIOXINS AND OIBENZOFURAIJS AS TOXIC AIR COIJTAMHIANTS. 

The Air Rescurces Board (the "Board") will conduct a public hearing at the 
time and place noted below to consider the adoption of a regulatory amendme.nt 
identifying dibenzo-p-dioxins and dibenzofurans chlorinated in the 2,3,7 and 8 
pcsitions and containing four, five, six or seven chlorine atoms (hereafter 
referred to as chlorinated dioxins and dibenzofurans) as toxic air 
contaminants and :;_ · · is not sufficie available scien · 
evidence to support the identification of a thres o d exposure level bel011 
which no signi fican Ith effects are anticipated to result. 

DATE: 

TIME: 

PLACE: 

·July 24 0 1986 

10:00 a.m: 
Sacramento Ccnv.enti on Center 
Yolo Room 
1100 14th Street 
Sacramento 

This i tern may be taken up. after 10:00 a.Ill., July 24 or after 8:30 a.m., 
Julf 25. Please consult the agenda fol". the meeting, which will be availabl<e 
at: east 10 days before May 22, 1986, for information en the order in Nhich 
scheduled items are expected to be considered~ 

_lnformative Digest cf Proposed Acticn 

Secticns affected: Section 93000, Title 17, California Administrative Code. 

Assembly Bil'~(Stats 1983, ch 1047; Health and Safety Code Section 39650 
et seq. i Foo~~gricultural Code Section 14021 et seq.) sets Forth 
procedures for the identification and control of toxic air contaminants in 
Cali fcrnia •. In accordance with those procedures, staff is. proposing that the 
Board amend Section 93000 of Title 17, California Admi.nistrative Cod~, hy · 
adding chlorinated dioxins and dibenzofurans to the list cf toxic air 
contaminants and specifying that there is not sufficient available scientific 
evidence to support the i den ti fi ca ti on of a .threshc I ci exposure level be l cw 
~hich no significant adverse health effects are anticipated to ~esult. 

In accordance with Health and Safety Code Sections 39660 and 39661, the 
Department of Health Services (OHS) has prepared an:'evaluation of.the health 
effects Of chlorinated dioxins and c!ibenzofurans, and the staff has prepared a 
report on chl ori na ted dioxins and di benzofurans which inc I udes the OHS hea Ith 
effects evaluation. Chlorinated dioxins and dibenzofurans are being revie11ed 
together, because this group of chemicals share common sourc'P.s, che.rnical 
structures, chen_iical prop~rties, a~d bio~~gical il,roperties._,.P,~S ~.!ilff.Jound_ .. , , 
that some chlcrinated d1flxins are· pro\len an1mal · carcinogP.ns ,!l(l.d Joncluded that'· 
al I chlorinated dioxins and dibenzofurans 'Should be considered >p~4flitial hull'an 
carcinogens':"·-tlHS staff found there was not sufficient scientific .evidence tc 



- t. -

supp0rt: the identification 0f an exposure level belcw which carcincgenic 
effects would not have some prcbability of occurring and recc111mended that 
cl1lorinated dioxins and dibenzcfurans be 'treated as having nc threshold. The 
Scientific Review Panel (SRP), established pursuant to Health and Safety Cede 
Section 39670, has reviewed the report and the data en v1hich it was besed, ,Jnd 
l1as submitted written findings tc the Beard, in accordance with Health and 
Safety Cede Sec ti en 39661. 

The SRP found the report on chlorinated dioxins and dibenzofurans to be 
acceptable, and recommended that chlorinated dioxins and dibenzofurans be 
identified as toxic air contaminants ~lith no determined threshold level beln1 
which adverse health effects will not occur. 

No ccntrcl measures for chlori.nated dioxins and dibenzofurans are prcposed fer 
adoption at this hearing. If chlcrinated dioxins and dibenzofurans are listed 
as toxic air contaminants, a repcrt c~ the need for and appropriate degree cf 
tontrcl measures to reduce chlorinated dicxirl and dibenzofuran emissions vii11 
be developed in accordance with Health and Safety CC1de Sections 39665 and 
39666. 

Availability of Documents and Contact Perscr. 

The Beard staff has prepared a Staff Report on this proposal. The Staff 
Report c0nsists cf the report revie1~ed by the SRP {an cverviev1; Part/\, "A 
Review of Chl0rinated Dicxin and Oibenzofuran Scurces, Emissi0ns .ind Public 
Exposure," prepared by ARB staff; Part B, "Health Effects of Chlorinated 
Oioxins and Dibenzofurans", prepared by the DHS; arid Part C, "Public Input 
Requests, Co1Pll1ents, and Responses,'' prepured by ARB staff and the DH$), 
Attached to the Staff Report are the SRP's findings. The Staff Repcrt 
Includes an initial statement of the reasons for the propcsed action and a 
summary cf the environmental impacts of the proposal. The Staff Report, thP. 
full text cf the pre.posed regul ati en, and any other i nforma ti on t'n which th<:> 
propcsal is based, will be available for inspecticn at the ARB Public 
Information Office, .P. O. Box 2815, Sacramento, CA 95812, (916) 322-2990, at 
least 45 days prior to the scheduled hearing. Copies of the Staff Repcrt and 
the text of the proposed regulation may be obtained at the abcve Public 
Information Office. Further inquiries regarding this matter sh0uld be 
directed to Mr. William Lcscutoff, Chief, Tcxic Pollutants Branch, Stationary 
Srurce Oivisicn, at (916) 322-.6023, P. O. Box 2815, Sacramento, CA 95812. 

Costs to Public Agencies and tr Businesses and Per~rns Affected 

The identification rf chlcrinated dioxins and dibenzofurans as tcxic air 
contaminants is net expected to result in any eccnomic iwnacts. Economic 

"·•-,,,impacts identified with respect tc,.any,specific crntrol measures which may be 
de1't<loped in the future pursuant ti) Hea 1th arid Safety Code Sections 39665 and 
39666 ·,:;,11 be· addressed in ccnriecti on, with the ccnsi derati en of such rm>asures. 

'•·,,_ ' ' 

"··. 
The Board's ExM{Jtive Officer has determined that the proposed action will net 
create ccsts or s~·N.oqs, as defined in Government Cede Section 11346.5(a)(6), 
tc any state agency cf'>i.Q federal funding tc the state, costs er mandate tc 
any local agency or school'<l.fstrict v1hether or not reimbursable by the state 
pursuant to Secti en 2231 of tfit-.Revenue and Taxation Cede, or ether 
nondiscreticnary savings to local"''~ 

'""-. 
' 



OREGON ENVIRONMENTAL COUNCIL 
2637 S. W. Water Avenue, Portland, Oregon 97201 

Phone: 5031222-1963 

COMMENTS SUBMITTED TO THE ENVIRONMENTAL QUALITY COMMISSION 

March 13, 1987, regarding Agenda +:tern L, Proposed Adoption of 

order Requiring the City of Portl~nd to Provide the Opportunity 

to Recycle: presented by Jean Meddaugh, Associate Director 

On September 12, 1986, the Environmental Quality Commission 

granted the City of Portland an extension for compliance with the 

Recycling Opportunity Act with the condition that it follow an 

implementation schedule aimed at getting the contract program 

in place. 

On December 12, 1986, your letter to the City Council 

reiterated that the permit option was "not an acceptable method 

for providing recycling service." (p.3, Item L) To continue to 

quote your letter, you noted that "the revised permit option ... 

retains the drawbacks (of being) the most costly option because 

of its inefficiency, (of being) difficult to implement and regulate, 

and (of being) nearly impossible to promote." 

In order to be consistent with your past statements and 

actions, OEC encourages the Commission not to sign the order 

prepared by the Department as a ''third alternative,'' but instead 

to order the City of Portland to implement the contract plan that 

has been recommended and developed since last June. As noted 

on page four of the staff report, "the contract documents are 

ready and the promotion plan is developed and an ad agency chosen. 

This option has the most potential to be a successful recycling 

program. It is efficient and therefore least costly. It is easy 

to promote and easy to enforce, and the recyclers have a contrac

tual economic incentive to increase participation rates." 

If the Department believes this, it is hard to understand 

why they are recommending that you sign a contradictory order. 

It should be equally hard for you to do so. 
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Problems of Mass Solid Waste Incineration (MSWI) 

Looking at a finished MSWI facility, we see large, 
pleasantly-decorated buildings, a "smokeless" smoke stack, and 
well-landscaped grounds. In the past 20 years many facil I ties that 
started with that same image have been shut down as unsafe, 
unprofitable, or because they are threatened with liability claims for 
long-term damage~~~ Many scientists conclude that incinerators are 
being built before the technology to make them safe is available~ 
Denmark and ~weden have declared a moratorium on further MSWI 
construction. 

All ls-Chalmers, American Can, Carborundum, Continental Can, 
General Electric, Hercules, Monsanto, Occidental Petroleum, Union 
Electric, and Westinghouse are American industrial giants once seeking 
business in this field, but now out of lt1. A ship that was designed 
solely for garbage Incineration at sea ls tied up at a Tacoma dock, 
having made no trips for Its planned task. The same decisions have 
been reached along the Atlantic coast regarding sea-going 
incinerators. 

Japan, often cited as an example of the cleanliness and "safety" 
of this process, burns. only separated garbage. There are no plastics, 
aluminum cans, glass, bulky Items, hazardous wastes or newspapers 
going into their energy recovery incinerators~ 

"Smokeless" smokestacks actually release more than 75 tons of 
products into the alrshed from every 100 tons of garbage burned. Much 
of this invislbl~ emission is harmless water vapor and carbon dioxide. 
However, let us look at a FEW of the thousands of other products that 
Intermittently concentrate in the emissions, Intermittent because 
garbage is not homogenized. Paints, medicines, plastic toys and 
packaging materials, herbicides, solvents, insecticides, spray can 
contents, human waste in plastic diapers, treated wood, 
urea-formaldehyde resins, kitchen wastes in varying degrees of decay, 
electrical insulation, and lead batteries are a few of the raw 
materials that enter as garbage. 

These raw materials in a flame form vapors of lead, mercury, 
cadmium and zinc and release carbon monoxide, sulfur dioxide, nitrogen 
oxides, hydrogen fluoride, hydrogen chloride, formaldehyde, 
hydrocarbons, and a relatively new and insidious group of poisons, 
polychlorinated dibenzo dioxins (PCDD's> and polychlorinated dibenzo 
furans <PCDF's> whose presence in trace amounts that can be absorbed 
through the skin, through lung tissue, or ingested on foods, may 
accumulate in fatty tissues until enough ls;'resent to cause genetic 
damage, mutations, miscarriages, and cancer. 

Other bioaccumulat·lve poisons include lead, mercury, and cadmium. 
It may take several years before the effects of bioaccumulative 
poisons are felt, but the damage has been done. Volumes of literature 
testify to the effects of these heavy metal poisonJI. We are just 
beginning to get the information together on the effects of dioxins 
and furans. We know that 2 micrograms of dioxin per kl logram of body 
weight kills guinea Pigs~ In simpler terms, one billionth of a pound 
of dioxin is a fatal dose to a one pound guinea pig. We know that 
many of us already have measurable amounts of dioxins and furans in 



our fatty tissues-? Love Canal, and Times Beach, Missouri are names we 
associate with the devastating damage of dioxins. Although human 
guinea pigs haven't been purposely tested, the Federal Center for 
Disease Control in 1983 set "safe" levels for humans at less than one 
part per billion~ 

MSWI's are the largest single source of dioxins and furans, 
accounting for 25% of the total amount in the environment.? At the 
grate of an incinerator and in the fireball above it, conditions are 
correct for sythesizing dioxins and furans. They do not have to be 
present in the garbage, but are formed from the chemical fragments 
needed that are in the raw materials listed on the previous page. If 
a burner is also fitted with a scrubber to remove or neutralize the 
gases that form acid rain, and if the burner has a bag house for 
collection of "fly ash", the production of these materials may 
increase sevenfold~ Fly ash acts as a catalyst that holds the 
reactants while they join chemical\y. Not all fly ash is large enough 
to be caught in1/he bag house so it is released from the stacks with 
dioxin attached. 

The most recent European technology recognizes the danger of the 
fly ash being the place where dioxins congregate and keeps it separate 
from the bottom ash or cinders. Fly ash is sealed in metal drums for 
delivery to hazardous waste dumps. At the Ogden Martin plant in 
Marion County this fly ash is mixed with bottom ash and sent to the 
landfill or it may be used as road base when mixed with gravels. 

Who is liable for long-term effects of such a plant? The DEQ in 
granting an emissions permit to Ogden Martin files a disclaimer that 
they "shall not ~ustaln any liability on account of the issuance of 
this permit or on account of the construction or maintenance of 
facilities because of this permlt"a Does this mean that liability 
rests with the city of Gresham on whose site a burner might stand, the 
Metropolitan Service District who chose both the technology and the 
site, or solely with the firm that builds and operate\'3' the burner? · 

Hooker Chemical declared bankruptcy over Love Canal. 
Johns-Manville declared bankruptcy over the asbestos problem. This 
seems the way out for owner-operators of faci 1 ities that cause harm to 
the environs. Where is the public's protection? 

Portland has the 14th most polluted airshed of the 40 largest 
cities cited by the Presldant's Council on Environmental Quality.n 
East southeasterly prevailing winds in winter and fall will deliver 
emissions from this stack into that fragile airshed. There ls a 
finite limit for emissions in east county air before bad things begin 
to happen. When that limit is exceeded, no more industry will be 
allowed. If all Gresham's pollution eggs are in the MSWI basket, that 
city's industrial growth may grind to a halt. 

Dispersion of the 75% of waste that goes up the stack is related 
to stack height, topography and meteorological conditions. A 180 foot 
stack on a site 83 feet above sea level is merely 118 feet above 
downtown Fairview, 65 feet above Reynolds High School, but 66 feet 
below Glisan hill residences and homes in the vicinity of 223rd and 
Stark, 57 feet below downtown Gresham, 150 feet below the hlll at NW 
5th and Birdsdale, and hundreds of feet below the residential areas 
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south of Powell Boulevard. Emissions wil I flow along the ground in 
those areas during the months of April to October when northwester! ies 
are prevalent. 

In the light of the information above, it seems imprudent to 
consider MSW! as a feasible system for relief of the metropolitan 
garbage problem. Let us explore the alternatives Metro is charged 
with investigating. Perhaps some of the large projected capital 
outlay for MSW! could be used to subsidize recyc! ing or be used to 
assist ln finding markets for compost or refuse•derived pellets. 

In summary, let us consider again the major Ideas of this 
presentation: 
(1) Burning makes more product than we start with in terms 

of weight bee ause we have chemically added oxygen and 
nitrogen from air to the other materials. 

<2) The Law of Conservation of Matter and Energy has not 
been repealed. Neither matter nor energy can be created 
or destroyed in non-nuclear reactions. Matter and 
energy can merely be changed in form. 

(3) Invisible materials may kill you. Don't be ~ooled by 
th~ saying ''Out of sight, out of mind". 

(4) Dioxins, lead, mercury, and cadmium ar'e bloaccumulatlve 
poisons. Most of us have absorbed measurable amounts 
already. 

(5) "Safe" 1 imlts of poisons are ever-changing. What~ 
allowable radiation for x-ray and radiology technicians 
has been reduced greatly over recent years. DEQ 
"allowable ljmlts" wi 11 also change, with time and 
testing. 

(6) Industrial development will be limited by the capacity 
of the airshed to accept more contaminants. 

(7) The most densely populated areas of East Multnomah 
county are above the top of the proposed stack. 
Emissions in spring and summer months wil 1 be at ground 
level for those people. 

<8> In looking over the arguments against a MSWI, one must 
conclude that any other method of solid waste treatment 
would be better. 

Submitted by Leland P. Johnson 
Troutdale, Oregon 
February 14, 1987 
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I ~AGUE of WOMEN VOTERS OF PORTLAND 

-~ 610 DEKUM BUILDING - 519 S.W. THIRD 
V• PORTLAND, OREGON 97204 

TELEPHONE: (503) 228-1675 

Environmental Quality Commission 
811 s. w. Sixth Avenue 
Portland, Oregon 97204 

Dear Commissioners: 

March 9, 1987 
State of Orecon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

!~ ~ @ ~ ~ \\7 ill [[1 
Ml~H 1 o 198/ 

The curb~ide recycling plan approved by the City of Portland should not be 
approved as meeting requirements Of the Redycling Opportunity Act. The law was 
adopted to make recycling so convenient it would encourage those not already 
doing so to begin recycling. The haulers' plan will not do this. The approxl.
mately 60 haulers who do not presently of fer any recyclJ.ng service will be no 
more motivated to do so under the plan than they are right now. Picking up 
recyclables separately will cost them more money; yet they won't get anything 
in return whereas a contract system would offer a large exclusive area plus an 
incentive payment, and a franchise system would offer protection of customers. 
Therefore this permit system is likely to bring little chanr,e in the volume of 
recyclables already beinc collected. 

Haulers doing curbside collection for their own customers will not get 
enough material to justify a aeparatc truck. Therefore they will either add 
racks to their compactors and collect on garbage day, or they will use a pickup. 
To keep costs down, they will tend to minimize service. For example, a hauler 
could offer collection on Saturday at 7:00 a.m. Instead of drivinr: the whole 
route, the hauler could wait for calls and then provide pickup within 24 hours 
without penalty. How many customers are willing to have their recyclables out 
at the curb from Friday night to Sunday afternoon? How many customers would 
be willing to make repeated phone calls trying to reach a hauler on a weekend? 
Even if the hauler did drive the route and fill up his truck, he could accept 
perhaps 100 set-outs which would be 7% of a typical 1500 customer base. 

Most haulers will probably just add side racks to their compactor trucks. 
The side racks could provide 2 yards of space at most, or enough room for per
haps 15 set-outs. (There will not be room for cardboard.) What will he do 
when the side racks are full? Drive all the way to a storage site to empty 
the sideracks? More likely he will either leave the recyclables on the curb 
or dump them in with the garbage. Where will the small one-truclc haulers 
store tho eight categories of materials? In summary this curbside program will 
probably result in newspaper collection only and will not attract people who 
don't already recycle, 

The haulers have teoti ficd that they are doinc; a r;ood job of curbside 
recycling, A few companies are, See the pounds per participant for three 
local companies (table on next page) compared to other cities nationally, 
(attached sheet). However, our city's curbside collection system as a whole 
is nowhere near its potential. See pounds-per-person column comparing 
Portland with other cities nationally on Attachment '· . . . " 

"To promote political responsibility lhrougff intorn1ed and active partfc1pat1on of citizens 1n government. 



I don•t think the City of Portland is taking seriously the solid waste 
crisis in the metropolitan area. Our region cannot handle the waste we produce 
right now, We are sending some of it to Marion County and some to Yamhill 
County because St, John's Landfill is filling so quickly, Nobody wants a new 
landfill near them, and even if one is sited this summer, it may not be open 
for 3~ years. We must reduce the amount of waste. We must have a recycling 
program which will make a difference. 

Yours truly, 

{yetH1c>-tJ 6?o-ca-
Jeanne Roy 
League of Women Voters of Portland 

cc: Fred Hanson, Director, Department of Envmronmental Quality 
John Lang,.'.Adllli!listrator, Portland Bureau of Environmental Services 

Recycling 
Recycling Company Tons/mo. Customers Lbs./participant * Participation 

Cloudburst Recycling 41 1500 55 100% 
PROS 102 7000 29 11% 
Sunflower Recycling 50 3000 33 95% 

*Participation means per cent of all customers who recycle. 
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TABLE 1 

RECOVERY LEVELS AND PARTICIPATION FOR 
MULTI-MATERIAL PROGRAMS WITH WEEKLY SERVICE 

Monthly 
Recmi'ery 

_ll bs/par tic i_p_~n t LL!l 

_Austin, TX 
Bedford, MA 
Berlin, NJ 
Bound Brook, NJ 
Davis, CA 
El Cerrito, CA 
Haddonfield, NJ 
Hyde Park, IL 
Islip, NY 
Kitchener, ON 
Longmeadow, MA 
Marin Co., CA 
Newington, CT 

_!"5110 Alto, CA 
Redondo Beach, CA 
San Jose, CA 
San Luis Obispo, CA 
Summit, NJ 
Sunnyvale, CA 
West Linn, OR 
West Orange, NJ. 
Woodbury, NJ 

Average 
Number 
Range 

32.5 
unk. 
unk. 
unk. 
54.5 
26.4 
50.5 
11. 1 

136.0 
29.2 
16.3 
47.3 
unk. 
65.8 
33.1 
32.7 
unk. 
unk. 
46.2 
32.5 
unk. 
73.1 

45.8 
(N=15) 

11.1-136.0 

Participat1on(2) 
Monthly Weekly 

( 35' ~.;, 
22 
90 
25 
(fi~' 
(~0 

90 
70 

'.20. 
80 
80 

(35 
22 

l 65.' 
25 
55 
63 
30 
58 
~_a 

55 
90 

52.6 
(N=22) 
20-90 

30 

90 

30 

60 

40 

55 

50.8 
(N=6) 
30-90 

(1) Total pounds per participating household recovered 
jn one month. 

(2) Participation was reported for' 
A. Number of households participating in any one 

month. 
B. Number of households participating on the day of 

collection. 
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TABLE 2 

RECOVERY LEVELS AND PARTICIPATION FOR 
MULTI-MATERIAL PROGRAMS WITH BI-MONTHLY SERVICE(l) 

Community 

Burbank, CA 
Lynwood, NJ 
Montclair, NJ 
Monroe Twsp., NJ 
Santa Monica, CA 
St. Louis Park, 
Waterbury, CT 

Average 
Number 
Range 

Monthly 
Recovery 

11-_g_!;>/QCl):"_t; i ~;;tDJ:l 

20.7 
20.7 
44. 3 .. 
17.7 
18.8 

MN unk. 
:ynk. 

(N=5) 
18.8-44.3 

Participation on 
_!'19_1!..t.l:i)Y_ !las is 

60 '% 
30 
70 
30 
35 
28 
27 

40 
(N=7) 
27-70 

(1) Bi-monthly service is twice a month. 

TABLE 3 

RECOVERY LEVELS AND PARTICIPATION FOR 
MULTI-MATERIAL PROGRAMS WITH MONTHLY SERVICE 

Abington, PA 
Ann Arbor, MI 
'l3erkeley, CA 
Boulder, CO 
Durham, CT 
Edina, MN 
_Fresno, CA 
Minneapolis, MN 
f'lound, MN 
Plymouth, MN 
Richfield, MN 
St. Cloud, MN 

Ave rag<> 
Number 
Range 

Monthly 
Recovery 

.Ll_b~a r_t;_i c -U>.a._n.!j_ 

unk. 
34.3 
17.5 
56.3 
unk. 
66.7 
,47. 8 
32.8 
52.4 
50.0 
unk. 
4_9_,_5 

44.B 
(N=9) 

17.5-66.7 

3 

Participation on 
~Q!:l.!.l.:!1.Y__Ba .§' __ ,,,1_,,s'---

2 l % 
I 21 ·. 
i'13' 
( 35'•-. 

20 
21 

'17· 
122 
20 
30 
20 
44 

23.7 
(N=12) 
17-44 



Year 

1 81- 0 82 

'84 

•84 

•84 

084 

•86 

0 85 

CURBSIDE COLLECTION PROGRAMS 

City Tonsl'.mo, Population Lbs,l'.Person Participation 

Davis, Calif, 1981 36.900 10.7 65% 

Marin County, Calif, 15003 225,000 13.0 50% 

Berkeley, Calif. 2102 103,000 3.9 13% 

Fresno1Clovis, Calif. 3333 315,000 2.0 17% 

Palo Alto, Calif, 2451 55,400 9.0 65% 

Minneapolis, Min •• 5743 358,000 3.2 20% 

Santa Rosa, Calif, 2621 84,700 6.0 

Downey, Calif. 1321 82,400 3.2 30% 

Austin, Texas 3332 397,000 1. 7 35% 

Islip, New York 14803 300,000 9,9 50% 

Boulder, Colo, 4172 77,000 10.8 40% 

West Linn, Ore, 305 11. 358 5,3 33% 

Portland, Ore. 4264 430,000 2.0 10% 

10ffice of Appropriate Technology, State of California, 1982. 

2nata on Selected Curbside Recycling Collection Programs, Resource, conservation 
Consultants, Portland, Oregon, 1985. 

3Background Report For City of Portland, RCC, 1985. 

4city of Portland survey, 1985. 

5weat Linn report to Department of Environmental Quality, 1986. 



Service 

City of Portland 
Recycling Plan 

3-12-87 
Surrmary 

* At least monthly recycling collection service to all customers 
is a minimum requirement of permits issued to all garbage 
haulers providing service in Portland's Urban Services Boundary. 

* In addition, weekly news collection at the garbage can is the 
minimum level of service for four-plexes and smaller residences. 

* Customers can give materials to hauler, individuals, charitable 
groups, or recycling companies who must be permitted by City. 

* The City designated recycler is the customer's garbage hauler. 
This is the service that will be promoted by the City. 

* Haulers may subcontract recycling service or provide service 
jointly. 

Funding 

* Collection and marketing costs are borne by the hauler and 
offset by revenues received from sale of recyclables and fees 
charged to customers. 

* City costs for administration and the promotion program are 
recovered through permit fees. Garbage haulers and for-profit 
recyclers will pay an annual permit fee. Garbage haulers will 
pay a quarterly tonnage fee on waste disposed to encourage 
diversion of waste by recycling. Non-profit recyclers will pay 
no fee for a permit. 

Enforcement 

* City monitors service by recording of complaints, requests. 

* City requires corrective action and response by hauler. 

* City assesses fines, revokes permit for noncompliance. 

* City Hearings Officer conducts hearings on appeals. 

* City does random service checks and customer surveys to verify 
compliance. 

* Recycling review committee of haulers and customers advises City 
on promotion and education, advise individual haulers on 
performance, and advises the City on enforcement. 



Portland Recycling Plan 
Page 2 

Incentives 

During first year in coordination with Metro and Recycling 
Review Committee: 

*Develop incentives to haulers for increased volumes of 
recyclables. 

* Develop incentives to customers for increased participation. 

Administration 

* Monthly reports on volume and participation will be required of 
haulers and other recyclers. Receipts from sales of material 
will also be required. 

* City reports to haulers on how they are doing individually and 
as a group. 

* City establishes a base for evaluation: average volumes 
collected in last year; number of customers who recycle. 

* In the annual permit application, the City will require customer 
lists by name and address, to be updated quarterly. Also 
required is information on frequency and location of collection, 
storage and marketing procedures, and contact information for 
hauler and any subcontractor. 

* City evaluates first twelve months of reported data and reports 
to Council within one month after data received. 

* City sets up hotline phone number for customer information and 
complaints. 

Promotion 

* City promotes hauler recycling service only by minimum promotion 
as required by law: initial notice of service availability, 
reminders each six months, and notice on how to prepare 
materials with assistance of promotion consultant and recycling 
review committee. 

* City develops additional program and materials and does media 
and community events with assistance from promotion consultant 
and agreement of recycling review committee. 

* Individual haulers distribute notices, talk directly with 
customers, and can do any additional promotion such as T-shirts 
and containers. 

127:PortlandPlan 



Metro Council 

Richard Waker 
Presiding Officer 
District 2 

Jim Gardner 
D;puty Presiding 
OJ!icer 
District 3 

Mike Ragsdale 
District 1 

Corky Kirkpatrick 
Distnct4 

Torn DeJardin 
Districts 

George Van Bergen 
District 6 

Sharron Kelley 
District 7 

Mike Bonner 
District 8 

Tanya Collier 
District 9 

Larry Cooper 
District 10 

David Knowles 
District 11 

Gary Hansen 
District 12 

Executive Officer 
Rena Cusma 

METRO 

2000 S. W. First Avenue 
Portland, OR 97201-5398 
503/221-1646 

March 13, 1987 

Mr. James Peterson, Chairman 
Environmental Quality Commission 
522 S. W. Fifth Avenue 
Portland, OR 97204 

Dear Mr. Chairman: 

I am sorry that business keeps me away from your meeting 
this morning. I have not had the opportunity to come 
before the Commission since my election but am looking 
forward to meeting you and working with you in the future. 

For the present, let me give you these thoughts in writing. 

You are considering today a proposed action to direct the 
DEQ staff to work with Metro staff to prepare an order to 
be issued by the EQC to Metro to provide rate in.centives to 
encourage recycling. 

I want to assure you that as Metro executive, I agree that 
financial incentives and other plans to actually reduce 
waste and divert it from landfills are of the utmost 
urgency. 

That is why my staff has been working since I took office 
in January to develop the policies and programs to actually 
make the waste reduction plan work. 

We have focused our efforts on those changes we believe 
will have the greatest and most immediate impact on 
diverting material from the St. Johns Landfill, thus 
extending its life. 

Within two weeks, I will be presenting to the Metro Council 
a list of recommendations for diverting waste from the St. 
Johns Landfill. The options will include diversion of 
wastes to material recovery facilities and using rate 
incentives to make sure that recyclable materials actually 
end up at the recyclers - and not in the landfill. 

The report is currently in draft form and most of the data 
is in the process of being finalized. Until such time as I 



Mr. James Peterson, Chairman 
March 13, 1987 
Page 2 

have all the figures and have had an opportunity to brief 
the Metro Council on the data's effect on policy, it is 
inappropriate for me to discuss the plan in detail. The 
Commission will receive the report when it has been 
presented to the Metro Council. 

I also understand you're concerned about the City of 
Portland's ability to make its curbside recycling program 
work. Metro is willing to cooperate with both the City and 
the Department of Environmental Quality to develop methods 
of making curbside recycling an effective program in 
Portland. 

I look forward to cooperating with your staff and am 
prepared to begin work immediately. 

',:Z:~ 
Rena Cusma 
Metro Executive Officer 

RC: she 



QUESTIONS FOR RENA CUSMA 

Is it true that you believe that recycling can best be 
provdded to Portland citizens through the exis~ing permitted 
hauler system? 

(Her acting solid waste administrator testified to the 
City Council in favor of the permit system, saying 
"Don't fix what isn't broken.") 

Do you believe that permitted garbage haulers operating in an 
open competitive system can be expected to encourage recycling 
participation without a financial incentive to offset the 
costs of the program? 

Doesn't the Metro Waste Reduction Program which the Commission 
approved have a financial in4entive element? 

(Certification program linked to differential tipping 
fee rates.) 

Are you implementing that program on schedule? (No. ) 

Are you cooperating with the City of Portland in working out 
the mechanics for funding the City's recycling promotion 
and administration costs? 

(The City plans to fund the program by charging a fee per 
ton of garbage dumped at the landfill. Metro has refused 
to consider billing this fee along with the bills they 
already send to haulers, and may even charge the City for 
the tonnage information.) 

Are you implementing any part of the yard debris program 
promised in the Metro Waste Reduction Program? 

We understand that you are developing a ne'.',w Waste Reduction 
Program. What is wrong with the Program adopted last year 
by the Metro Council? 

How will your new program encourage source separation recycling? 



Reply to: 2202 SE Lake Road MEMBER 
NSWMA Milwaukie, OR 97222 (654-9533) 

OREGON SCINITARY SERVICE INSTITUTE 

National Solid Wastes 
Management Association 

TESTIMONY BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

(This testimony is given on behalf of the Tri-County Council, comprised 
of representatives from Clackamas County Refuse Disposal Association, 
Multnomah County Refuse Disposal Association, Oregon Sanitary Service 
Institute, Portland Association of Sanitary Service Operators, 
Teamsters Local 281, and Washington County Refuse. Disposal Association) 

Re: Agenda Item L. Proposed Adoption of Order Requiring the City of 
Portland to Provide the Opportunity to Recycle. 

The Tri-County Council supports the proposed Order No. WR-87-01. 

For the record, however, we would wish to make the following additional 
comments: 

1. The staff report indicates that the Portland Recycling Plan would 
not require service to multi-family housing. Both Commissioner Koch 
and the solid waste industry have agreed to language that would require 
providing the opportunity to recycle to all customers. 

2. The staff report stated that haulers may contract with one another 
in order to consolidate recycling routes and equipment, "but that is 
unlikely because they are afraid that the recycler may solicit their 
garbage customer." That was the industry's fear under the contract 
plan. If the recycling contractor solicited a garbage customer, there 
was nothing the solid waste collector could do to defend against this 
unfair advantage. However, if a solid waste collector sub-contracts 
with another collector, and if that collector solicits customers, it is 
highly unlikely that the sub-contract relationship will survive. 
Therefore, there is strong expectation that those solid waste collectors 
who do not have the equipment or desire to do their own recycling, or 
who simply see sub-contracting as an efficiency for their operation, 
will sub-contract with another company. This should reduce the number 
of trucks on the street and reduce the over-all systems cost. 

3. In recommending the permit alternative for the Portland Recycling 
Plan, the staff also expressed the concern that the city manage the 
education and promotion efforts, with distribution assistance from the 
permitted garbage haulers, and that the city establish an enforcement 
program which '.did not rely entirely on customer complaints. We 
agree with both of those recommendations. In fact, the plan never did 
rely on just customer complaints. Any willful violation of the plan 
would be automatic cause for permit revocation, with or without•customer 
complaints. 

Requiring the solid 
of their permit is 

1880 Lancaster Drive NE 
Copy: 

Suite 112 
TRI-COUNTY 
OSSI 

waste industry to provide recycling as a .condition 
a strong, efficient, effective system - it will work. 
~ ~4 ;} Consultant 

Salem, Oregon 97305 (503) 399-7784 Toll-Free in Oregon: 1-800·527-7624 
COUNCIL 

10096 Recyclable Paper . 



HONORABLE MAYOR CLARK and 
CITY COMMISSIONERS 
City of Portland 

February 18, 1987 

The following organizations support the Opportunity to 
Recycle through implementation of the Permit System in the . 
City of Portland. We are in complete support of the Permit 
System Plan submitted to the City on February 16, 1987, 
including the strong enforcement provisions contained in 
the plan. 

We commit to working with the City on any necessary 
refinements in order that the plan can be speedily and 
effectively implemented. 

CLACKfrJ,: COUNTY '.'1'F~SE DISPOSAL ASSOCIATION 

By j /) {!!. /l(J d); tOj C/ 
(25 members, 9 in P.Q±tland/ Mid-Hultnomah County) 

\ -----------"- _ _J 

MU~H- COUNT;,,_?E/YE D ;.,;POSAL ASSOCIATION 

By,&~&~h~ 
( Members in P land/Mid-Multnomah County) 

PORTLAND ASSOCIATION OF SANITARY SERVICE OPERATORS 

/) /) u ''/. /] 
By U:1. "ft (,~t:J.crftd ,\Y, 
( 3 6.faemb e.r s , a 11 i n"-=P'"'o~r~t~l""· a"'"n,,....,,d""'/"'M"'i...,d'-"'"M,,..u...,l't,--n_o_m-a'"h--=c o un t y) 

TEAMSTERS LOCA~l 

By (J/, r(' c_j{CC·/~ 
(77 members iil Portland/Mid-Multnomah county) 
./ 

WASHINGTON COUNTY REFUSE DISPOSAL ASSOCIATION 

By ._;(1'•1. mJi; )/ 
(22 members, 7 in Portland/Mid-Multnomah County 



GREEN 

DR. THOt!AS B. HABEC!lER 
PCtS'f OFFICE BOJ~ 7~~:.1 

FOREST GRC~VEt OR 97116 

fi:IDGF..:: HI L.L..5-:{ 
£srm~ng since 1965 

REi'lAR!(S BEFORE THE EVIRO!HlENTAL QUALITYY cmrnISSION 
811 S W 6th AVE 
PORTLAND, OR 97204 

HO!IORABLE COi'llHSSIOllERS 

DISPLAY CALENDAR PICTURE OF CRATER LAKE 

13 :tier 87 

I hear Crater Lake is getting cloudy~ Whose £ault is that?Feds? 
Oh, wel.l that,e sow11eo:r'de ela:e"s problem~ (toss: it> 

I live on a farm in the Tualatin Valley, many miles £rom any city 
wa'"ter supply. 

l'fy do1ne.stic w~te:r .is dr·ewn :frcHn the .shell.ow aqua:fer, wide spread 
CY\l~er t.t~e Velley, on w.fJich 1nost VBJ.ley hous:eho.lds rely~ The nex:t leyer· 
o:f ~~at.er is usue.lly o\l~er a t.f.'!O\.l.Send :feet dow:t), ar~d is :cepol··ted..ly not 

·t.oct 1=1ele·teble.. The ground wete:11."' on "Whic.:t11 I re.ly is r·echarged :frovn 
su:f':fece we:te:r, S\.tc.h es rein.. ~'fi. tJ·s tf'jis krlawl.edge, I re:frein :froTI~ 

cantemi:r~B-t .. i.:rs:g m;.~ CtV'.n -well with such bltJ;nders es spills c..11:f :fuel ail,. 

dreining ""'ehicle r·adieta:s.-·.s,. end so an.. I e:lsa !r.now t.toat i:f my well 
·yields cante1nineted wet.er, et new well will r~ot .t~e eny bett.er·, es it i.s 
the ground vet.er which is ca:nt.aminet.ed~ 

A .b\..tBi:f!E>SS ectivit}~ whic..."lh is beco·n~i".f.'lQ f.~:re'lS.lent he·:ce in 
Washir~gt<.:tl'l c:ount)•,. is the ca:r1tei:ner· nur·ser·:t.. 'fhese nurse:cies use at 
.least thirt.een chemic.-:Eils i:r1 thei:c daily ope:.r-atiors.. se~J'erel ci:f t.hese 
chemicals,. such es eldicerb, karme~, and simazene have been implicated 
in the heedlines as bed actors~ 

A.l.l o:f t.hese chen~ical.E~ l".iEll'\!~e e:t leest same SCLl\.~bilit}• in water .. 
As t.he)• are \.tsed, the sprB)~ so.lutio:rlS :fell t.o the grat11nd, or are 
weshed t.ct end into t.t.1e g:f'O"t-and~ Bt:~ing sol\.\ble meen.s t:f1et wet.er will 
cer:r-)~ a sol\:iition t.:t1roug.fs e:r~y normal :fil.ter,. :lnc.ludint1 soil. Th.us 
t.he.se chemicals enter t.he g:r·ound WBter· es pert Ci:f the normel c)~a.le o:f 
water mc1\a~ing i.n net\.\re~ 

In the Tualatin Ve11ey, this ground water contamination is a 
greet concern to all domestic well users. As this ground veter £lows 
and .tiecomes su:i~:face wet.er in s·t.reems end ri\i~ers, the C•onta~ni:r~E.1:ticl"f~ is 
a t.hreet tc~ e.l.l \.~sec.:rs o:f those we:t.ers~ For e>tevnple, Lake Oswego 
residents .swim in tht:.,,ir lekef es well as bt:.11l'£t and water-ski,. Br.id ere· 
direc:lly expc:.'1sed as a r·e·sult o:f Leke Oswe:."'go weter coming ::frcrm the 
Tuelatirl Ri'lw~er.. A:r9:cvt.h:er t=-:>ietmple is the trout in ·tl~e creel~ :flowir~g by 
wry hctme - what a:f the :fist~el.~n11e:n en'd the e.:f:fec.ts o:f pollution a:n the 

:fish? 
I u:cge the E:rs...,,~i:c·anme:r!tElll Quality Connnission to ect. promptJ.y, 

eet.ti.ng wet.er loading st.Bndca:.r·ds i"or all weter·s, where'le:t~ :found .. 
I ±ur·ther urge the En\l~iran-rrie:ntel Que:lit:y c:ovflmis-s-:ion ·t.c~ se-t strict. 

st.a:nclerds,, th et. E~a:fe:·r t .. l'l:restsholds are used ta start with .. 
As the-· state has appr·opriated control c~:f all wecte•rs, the s·t.at.e 

1nust. el so :recc1gn:i.ze c.ont:r·o.1 nrust be o:f que.li t}• es we·ll as TneJ:~e 

quourli ty. 
P:ic:k \.~P ce.lenda:c »is not. pure, wet.er· all c~ur Ctlncerri 't"" 

REt!EQC01 >WEST I I 
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ENVIRONMENTAL QUALITY COMMISSION, 
OF THE STATE OF OREGCtl, (Commission) 

v. 

CITY OF PORTLAND (City) 

6 I 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ENVIRONMENTAL QUALITY 
COMMISSION ORDER 
No. WR-87-01 

7 Pursuant to ORS 459.185(6), the Commission makes the following 

8 findings: 

9 1. ORS 459 .1 80 requires that the affected persons within a wasteshed 

10 shall implement the opportunity to recycle within the wasteshed not later 

11 than July 1 , 1 986. 

12 2. The City is an affected person within the Portland wasteshed. 

13 3. The City received an extension to January 31, 1987 for providing 

14 the opportunity to recycle. The conditions of the extension were not met 

15 and the opportunity to recycle is still not provided to every person in the 

16 wasteshed. 

17 4. On February 9, 1987 the Department disapproved the Portland 

18 Wasteshed Recycling Report based on the findings that (a) the opportunity 

19 to recycle is not being provided to all persons within the City's urban 

20 services boundary; and (b) an effective public education and promotion 

21 program which meets the requirements of OAR 340 -60-040 has not been 

22 implemented within the City's urban services boundary. 

23 5. Pursuant to ORS 459.185(5) which requires the Commission to hold 

24 a public hearing within the affected area of the wasteshed, EQC Hearings 

25 Officer Linda Zucker held a public hearing on February 17, 1987 at 

26 811 S. W. Sixth Avenue, Portland. The testimony verified the 

Page 1 - ENVIRONMENTAL QUALITY COMMISSION ORDER SM835 .B 



1 Department's findings that the opportunity to recycle is not provided to 

2 every person within the Portland wasteshed. 

3 6. Based on the Department's findings as stated in the Disapproval 

4 of Wasteshed Recycling Report dated February 9, 1987 and upon the hearing 

5 record, the Commission has determined that the opportunity to recycle is 

6 not being provided within the Portland urban services boundary. 

7 7, Ordinance No. 159457, adopted by the City on February 26, 1987, 

8 does not require a recycling program which provides recycling collection 

9 service and notification to every garbage collection customer within the 

10 City's urban services boundary. The program has not yet been implemented, 

11 and even if it were, it would not provide the opportunity to recycle as 

12 

13 

required by law. 

II. 

14 Based on these findings, it is hereby ordered that: 

15 l. By June 1, 1987, the City shall ensure that at least monthly 

16 recycling collection service is provided to every garbage service customer 

17 within the Portland urban services boundary. 

18 2. The City shall manage the recycling promotion and education 

19 program. The City shall design and produce, or hire a contractor to design 

20 and produce, promotional materials as required by OAR 340-60-040. The City 

21 shall also provide educational and promotional materials to local media and 

22 community organizations. The City shall mail promotional materials to each 

23 garbage service customer within the Portland urban services boundary, and 

24 require each permittee to deliver promotional materials to his or her 

25 customers. 

26 /// 
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1 By May 13, 1987, the City shall mail an announcement of the 

2 beginning of the City's recycling program and cause the contractor(s) or 

3 permittees to distribute to their customers' doors the initial notification 

4 of recycling service which will be available to that customer beginning in 

5 June. The notice shall inol ude: 

6 a. reasons why people should recycle; 

7 b. the name, address and telephone number of the person providing 

8 on-route collection; 

9 c. a list of the materials that can be recycled and instructions 

10 for preparation of those materials; 

11 d. a listing of depots for recyclable materials serving the area; 

12 

13 

14 

and 

e. 

4. 

a City telephone number for customer information and complaints. 

By June 1, 1987, the City shall design and produce additional 

15 educational materials, including but not limited to a notice for customers 

16 who have improperly prepared recyclable materials. 

17 If the City requires each garbage hauler permittee to provide 

18 recycling collection service, then it is also ordered that: 

19 The City shall require all permittees to submit to the City, 

20 customer lists, including names and addresses. These lists shall be 

21 required to be updated at least quarterly. 

22 6. By May 13, 1987, the City shall establish a hotline telephone 

23 number for customer information and complaints. The telephone number shall 

24 be listed on all promotional materials distributed to each garbage service 

25 customer. 

26 The City shall establish requirements for generator preparation 

Page 3 - ENVIRONMENTAL QUALITY COMMISSION ORDER SM835 .B 
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16 

of recyclable materials. Permittees shall be required to collect and 

recycle all recyclable materials that are prepared according to the City 

specifications. 

8. By June 1 , 1987, the City shall establish an enforcement program 

that ensures that all permittees are providing the required recycling 

collection service and distributing promotional materials as directed by 

the City. The enforcement program shall not rely entirely on customer 

complaints. The City shall institute a continuous system of random checks 

to verify permittee compliance. 

9. The City shall require permit tees to submit monthly reports on 

volumes of material recycled and number of setouts by generator. 

10. By July 1, 1988, the City shall submit a report to the Commission 

on the first year of the recycling program. The report shall include an 

explanation of all program features, including but not limited to number of 

collectors, the types and number of collection vehicles, all promotional 

activities, number of complaints, enforcement procedures and actions, 

17 volumes recycled and number of setouts. The Commission reserves the right 

18 to revise its order if, upon review of the Portland recycling program's 

19 performance over the first year, the Commission determines that the program 

20 does not achieve recycling rates at least comparable to recycling rates 

21 elsewhere in the state and the nation. 

22 111 

23 I II 

24 111 

25 111 

26 111 
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ENVIRONMENTAL QUALITY COMMISSION 

Petersen, Chainnan 

Mary Vi• ishop, Member 

Wallace B. Brill, Member~ 

Arno H. Denecke, Member 
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(~~-·-. < .. / 

A. Sonia Bui st, M. D. •' Member 
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\j 
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STATE OF OREGON 

DEPARTMENT OF ~NVIRONMENTAL QUALITY !_NTERQFFICE MEMORANDUM 

TO: Fred Hansen, Tina DATE: March 17, 1987 

FROM: Harold Sawyer 

SUBJECT: Followup on EQC Meeting per 3/17/87 Staff Review 

The following are things that require followup based on the staff discussion 
following the EQC Meeting. 

** Mike Huston is to draft a memo to the commission clarifying the factual 
status of the McGinnis cases. This is to be run by Linda Zucker for 
concurrence. 

** Carolyn Young will prepare a memo detailing options for achieving 
better consistency in the determinations of when to hold a public 
meeting or hearing on proposed permits. 

** Permit Fees -- Special attention will have to be paid to 
on fee increases when they come back to the commission. 
all that convinced that the increases are justified. 

staff reports 
They are not 

** Portland Recycling -- Schedule review for the March 1988 EQC meeting. 

** Carolyn Young will check with Sue Payseno regarding the contract for 
followup on public speaking training to assure that the training 
embraces "sensitivity to public and EQC concerns". 

** 4/22/87 -- The EQC will meet for Breakfast following the 4/21/87 
landfill hearing. Tt1e purpose will be to direct questions to the 
Department to be followed up on prior to a final decision. 

** The final landfill siting decision meeting may be rescheduled to either 
June 12, or June 29 to achieve assure of all EQC members. 

** A draft order for each site should be available for review by 
interested persons (public) at least a week prior to the EQC decision. 

** EQC agenda item mailing will be on Friday, 2 weeks before the meeting. 
Agenda items not in the package will be pulled from the agenda. (We 
are unacceptably falling behind on our schedule.) 


