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OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING 

May 29, 1987 

Fourth Floor Conference Room 
Executive Building 

811 S.W. Sixth Avenue 
Portland, Oregon 

AGENDA 

CONSENT ITEMS 

These routine items are usu~lly acted on without public discussion. 
If any item is of special interest to the Commission or sufficient 
need for public comment is indicated, the Chairman may hold any item 
over for discussion. 

A. Minutes of the April 17, 1987, EQC meeting; April 22, 1987, special 
meeting; and May 7, 1987, special conference call. 

B. Monthly Activity Report for March 1987. 

c. Tax Credits. 

PUBLIC FORUM 

This is an opportunity for citizens to speak to the °Cornmission on 
environmental issues and concerns not a part of this scheduled meeting. 
The Commission may discontinue this forum after a reasonable time if 
an exceptionally large number of speakers wish to appear. 

ACTION AND INFORMATION ITEMS 

Public hearings have previously been conducted on items marked by an 
asterisk (*). The Commission may, however, wish additional information 
on these items and accept comments from interested persons or call on 
interested persons to answer questions. This opportunity shall not 
replace comments at public hearings. Public testimony will be accepted 
on all other items. 

D. Request for Issuance of an Environmental Quality Commission 
Compliance Order for the North Albany County Service District. 

E. 

* F. 

* G. 

Public Hearing and Proposed EQC Adoption of Temporary Rule Amending 
Solid Waste Permit Application Processing Fee for Large General 
Purpose Domestic Waste Landfills, OAR 340-61-120. 

Proposed Adoption of Changes in Air Contaminant Discharge Permit 
Fees and other Requirements as Amendments to the State 
Implementation Plan (OAR 340-20-155 and 340-20-165). 

Proposed Adoption of Open Field Burning Rules, OAR 340-26-001 
through 340-26-055, as a Revision to the Oregon State 
ImplemeQtation Plan. 



EQC Agenda 

11:00 a.rn. 

* H. 

* I. 

-2- May 29, 1987 

Proposed Adoption of Amendments to the Water Quality Program Permit 
Fee Schedule {OAR 340-45-070, Table 2). 

Proposed Adoption of Amendments to the Hazardous Waste Management 
Rules, OAR 340, Divisions 100 through 102. 

J. Informational Report: Individual Aerobic Sewage Treatment Plants. 

K. Informational Report: Report from Facility Siting Advisory 
Committee, Chairperson Rebecca Marshall. 

L. Adoption of Rules for Contested Case Hearing on Senate Bill 662 
Landfill Siting Decision. 

WORK SESSION 

The Commission reserves this time, if needed, for further consideration 
of any item on the agenda. 

Because of the uncertain length of time needed, the Commission may deal with any item 
at any time in the meeting except those set for a specific time. Anyone wishing to be 
heard on any item not having a set time should arrive at 9:00 am to avoid m!ssing any 
item of interest. 

The Cornrnission will have breakfast (7:30 a.m.) at the 
Avenue. Agenda items may be discussed at breakfast. 
the DEQ offices, 811 s.w. Sixth Avenue, Portland •. 

Portland Inn, 1414 S.W. Sixth 
The Commission will lunch at 

The next regular Commission meeting will be July 17, 1987, in Coos Bay, Oregon. 

Copies of the staff reports on the agenda items are available by contacting the 
Director's Office of the Department of Environmental Quality, 811 S.W. Sixth Avenue, 
Portland, Oregon 97204, phone 229-5395, or toll-free 1-800-452-4011. Please specify 
the agenda item letter when requesting. 

DOP439 
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MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

ENVIRONMENTAL QUALITY COMMISSION 

Minutes of the One Hundred Eightieth Meeting 
May 29, 1987 

Fourth Floor Conference Room 
Executive Building 

811 s. w. Sixth Avenue 
Portland, Oregon 

Commission Members Present: 

Chairman, James Petersen 
Vice-Chairman, Arno Denecke 
Mary Bishop 
Wallace Brill 

commissioner Sonia Buist was absent. 

Department of Environmental Quality Staff Present: 

NOTE: 

Director, Fred Hansen 
Assistant Attorney General, Michael Huston 
Assistant Attorney General, David Ellis 
Division Administrators and program staff members 

Staff reports presented at this meeting, which contain the 
Director's recommendations, are on file in the Office of the 
Director, Departmen~ of Environmental Quality, 811 s. W. 
Sixth Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of this record and 
is on file at the above address. 



BREAKFAST MEETING 

Stan Biles, Assistant to the Director, provided a legislative 
update for the Commission. The Department is tracking about 200 
bills, not originated by the Department, that impact the agency. 
He reviewed proposals to create new programs dealing with used 
tires, household hazardous wastes, drug lab cleanup, and plastics 
reduction and indicated that such proposals reflect the high level 
of credibility the department has with the legislature. He then 
reviewed the current status of a number of the more significant 
bills the department is concerned with as reflected in the latest 
edition of the DEQ Legislative Newsletter. (Further information 
about specific bills can be found in the Legislative Newsletter 
available from the Public Affairs Office.) 

Lydia Taylor, Administrator, Management Services Division, 
provided the Commission with a status report on the Department's 
budget that is currently being considered by the Ways and Means 
subcommittee. The base budget request had been approved by the 
subcommittee without any cuts. In general, most decision packages 
were being accepted as proposed or with minor changes in funding 
level. The significant issues that were still being discussed 
were the level of general fund support for the hazardous waste 
program enhancements, the level of fee for the underground storage 
tank package, and the source of revenue to fund the spill response 
package. 

Ron Householder, Acting Administrator, Air Quality Division, 
briefed the Commission about the draft report on Health Effects of 
Field Burning that has been prepared for the Field Burning 
Research Advisory Committee. Ron indicated the staff has reviewed 
the draft report and has identified no significant errors in 
methodology used. However, there is concern about the uncertainty 
and precision of the numbers presented in the report. 
Specifically, the numbers presented in the draft report suggest 
that exposure over a 70 year lifespan to typical levels of smoke 
from Field Burning, Wood Stoves, and Slash Burning would result in 
1, 45, and 16 additional deaths per year, respectively. 

Ron Householder also advised the Commission that EPA was expected 
to announce their new fine particulate (PMlO) standard on June 3, 
1987. This new standard is expected to create some new non
attainment areas in the state. 
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FORMAL MEETING 

CONSENT ITEMS 

Aqenda Item A: Minutes of the April 17, 1987, EQC Meeting; April 
22, 1987, Special Meeting; and May 7, 1987, Special Conference 
Call. 

ACTION: It was MOVED by Commissioner Bishop, seconded by 
Commissioner Denecke and passed unanimously that the minutes 
of the April 17, 1987, EQC Meeting; April 22, 1987, Special 
Meeting; and May 7, 1987, Special Conference Call; be 
approved. 

Agenda Item B: Monthly Activity Report for March 1987. 

ACTION: It was MOVED by Commissioner Bishop, seconded by 
Commissioner Brill and passed unanimously that the activity 
report for March 1987 be approved. 

Agenda Item C: Tax Credits. 

ACTION: It was MOVED by Commissioner Bishop, seconded by 
Commissioner Denecke and passed unanimously that the 
following Director's recommendation be approved: 

1. Issue tax credit certificates for pollution control 
facilities: 

T-1840, Portland General Electric: for replacement of 
PCB capacitors. 

T-1874, Portland General Electric: for an oil spill 
containment system. 

2. Revoke Pollution control Facility certificates 853 and 
1034 issued to Champion International and reissue to 
Hanel Lumber co. 

PUBLIC FORUM 

Jacob Tanzer, Attorney for Tidewater Barge Lines, Inc. and 
Wastech, Inc., Wes Hickey, Executive Vice President of Tidewater 
Barge Lines, and Merle Irvine, Executive Vice President of Wastech 
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advised the Commission of their proposal to establish a landfill 
in Eastern Oregon that would be capable of serving the Portland 
metropolitan area. Mr. Tanzer said Tidewater planned to use 
container barges to transport garbage to a 600+ acre landfill site 
near the Boardman bombing range 16 miles south of Boardman. They 
were pursuing approvals of the site based on a proposal to dispose 
of garbage from Clark County, Washington. However, the site would 
also have the capacity to serve the Portland area. 

Mr. Tanzer indicated they were not asking the commission to 
designate their site as the regional landfill. Rather, they 
wanted to make sure the Commission was aware of their proposal and 
did not inadvertently block future consideration of their site. 
He said the Commission's function was to choose a metropolitan 
site and to leave METRO with the flexibility to explore other 
sites. He expressed the view that competition would provide 
better protection of the public than PUC rate regulation, and that 
site redundancy (a fall-back site) would be desirable. 

ACTION AND INFORMATION ITEMS 

Agenda Item D. Request for Issuance of an Environmental Quality 
Commission Order for the North Albany County Service District. 

This item was a request for a Commission order requiring the North 
Albany County service District to correct water quality and sewage 
treatment plant violations. Despite local efforts for 15 years, 
no progress was made to resolve the sewage disposal problem in the 
North Albany area. Action by the Commission would promote a 
solution and the order would become the basis for seeking self
liquidating bonds if local financing efforts fail. 

The Department was advised that 31 residents signed petitions 
calling for health hazard findings and mandatory annexation. The 
County Board of Health is expected to act on the petition by June 
3 and may request the State Health Division to begin a findings 
and annexation process. 

DIRECTOR'S RECOMMENDATION: Based upon the summation (in the 
staff report), it is recommended that the Commission issue an 
Environmental Quality Commission Compliance Order as 
discussed in the Alternatives and Evaluation Section, by 
signing the document prepared as Attachment E (to the staff 
report). The Commission may utilize ORS 454.235 to seek 
self-liquidating bonds to finance the needed sewerage 
facilities in the event local financing efforts fail. 
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David St. Louis, Manager, Willamette Valley Region Office, 
provided additional background information on the North Albany 
situation in response to questions from the Commission. It was 
also noted that the draft order (Attachment E) should be corrected 
to state North Albany county Service District rather than Sanitary 
District. 

ACTION: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved with the correction in the order 
as noted above. 

Agenda Item E. Public Hearing and Proposed EQC Adoption of 
Temporary Rule Amending Solid Waste Permit Application Processing 
Fee for Large General Purpose Domestic Waste Landfills, OAR 340-
61-120. 

This agenda item was a request to the Commission to adopt a 
temporary rule allowing revision of the solid waste permit fee 
schedule. The reason for this request is that the Department has 
been approached by two companies proposing to build major 
landfills in north central Oregon. The Department is not staffed 
nor·budgeted to address these two large and complex permit 
applications in the time for either site to receive solid waste 
when the St. John's landfill closes. 

Based upon the cost involved with the Senate Bill 662 landfill 
siting process, the Department proposed that the Commission adopt 
a temporary rule revising the solid waste permit fee schedule. 
The rule would require an $85,000 permit application processing 
fee for a major, new general-purpose domestic waste landfills. 

DIRECTOR'S RECOMMENDATION: Based upon the findings in the 
Summation (of the staff report), it is recommended the 
Commission hold a public hearing and, based on that public 
hearing, adopt the proposed temporary rule amending OAR 340-
61-120 which is provided in Attachment 5 (of the staff 
report) . It is also recommended the Commission authorize the 
Department to hold public hearings about making the temporary 
rule permanent. 

Jacob Tanzer, Attorney for Tidewater Barge Lines, questioned the 
justification for the proposed $85,000 fee for a major new 
landfill receiving 100,000 tons of garbage per year or more, 
particularly as it relates to the balance of the fee schedule 
which has a maximum fee of $1,000 for a new landfill receiving 
less than 100,000 tons per year. He further felt the fee was not 
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justified when the applicant is required to develop all the site 
information compared to the department developing the information 
as it did in the metro area landfill siting process. He expressed 
the view that the proposed fee was quite high for an entrepreneur 
to put up and they did not want to be singled out. He felt the 
fee schedule should be based on the cost of doing the necessary 
review and should be fairly applied to all solid waste facility 
applications including those for alternative technology. 

Bill Webber, Valley Landfills, Inc., also questioned the level of 
the proposed fee and expressed concern about what the Department 
would do when this crisis was over and how that staff would be 
funded. In addition, Mr. Webber said he felt the Department 
spends too much time on front-end review and does not adequately 
stress landfill compliance with operating requirements including 
aesthetics. He said the new fee, if adopted, should not apply to 
expansion of an existing landfill and therefore recommended that 
Section h(A) of the proposed new rule be amended to read, 11 ••• fee 
of $85,000, not to include previously permitted sites, shall 
be ••• 11 

Mike Downs, Administrator, Hazardous and Solid Waste Division, 
responded to remarks by Messrs. Tanzer and Webber. He noted that 
the department is trying to deal with an emergency -- the need to 
promptly review two major applications that were not anticipated. 
He further noted that the solid waste program operates without 
federal funding assistance and this results in increased reliance 
on fees. He stressed that concerns over the impact of landfills 
on groundwater make it necessary that the department perform a 
more detailed technical review than has been done in the past. He 
said the quickest and most economical way to gain the needed 
information to process an application is to have department staff 
work closely with the applicants' consultants during their study 
efforts to make sure essential and correct information is obtained 
the first time. Additionally, Mr. Downs said, to ensure a 
comprehensive compliance program is developed and maintained, the 
front-end design of a site must be studied. 

Commission members asked a number of clarifying questions of Mike 
Downs and Kent Mathiot. Chairman Petersen asked the Department to 
explore alternatives for funding including the use of Senate Bill 
662 funds ($1/ton surcharge on Portland metropolitan area garbage) 
to cover the added cost the the application review process. Also, 
he suggested that a bookkeeping system be considered, where unused 
application fees could be refunded to the applicant. 

ACTION: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Bishop and approved unanimously that the 
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Commission postpone action on this item until the June 12 
meeting to allow the Department the opportunity to explore 
the alternatives mentioned by the Commission. 

At this time, Chairman Petersen moved to Agenda Item K which was 
scheduled for 11:00 a.m. 

Agenda Item K. Informational Report: Report from Facility 
Siting Advisory Committee, Chair-person Rebecca Marshall. 

The Facility Siting Advisory Committee was appointed in January 
1986. The purpose of the Committee was to serve as an advisory 
group on policy or process issues relating to the landfill siting 
program. The committee's 14 members live throughout the tri
county ,area and represented a variety of professions. 

The committee met monthly, attended many of the Department's 
public meetings and hearings and spent a considerable amount of 
time reading reports. 

Rebecca Marshall, Chair-person, presented a summary of the 
Committee's final review of the landfill siting process. She 
presented to the Commission a written copy of the summary which is 
made a part of the record of this meeting. The summary was a 
compilation of committee concerns, questions and issues they felt 
the EQC should consider. Ms. Marshall recommended that a report 
be prepared describing the complete landfill siting process. Such 
a report would provide a useful guide for other processes as well 
as for landfill siting. 

Chairman Petersen thanked the Committee and expressed appreciation 
on behalf of the Commission for a job well done. 

Agenda Item F. Proposed Adoption of Changes in Air Contaminant 
Discharge Permit Fees and other Requirements as Amendments to the 
State Implementation Plan (OAR 340-20-155 and 340-20-165) . 

This item was a request to recommend changes in the fee schedule 
for Air Contaminant Discharge Permits, effective July 1, 1987. 
The changes were recommended to partially offset inflationary 
costs of operating the permit program and to make the fees more 
equitable for industry by reflecting time spent by the Department 
on different source classes. 

DIRECTOR'S RECOMMENDATION: Based upon the Summation (in the 
staff report) , it is recommended the Commission adopt the 
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proposed modifications to OAR 340-20-155, Table 1, Air 
Contaminant Sources and Associated Fee Schedule (Attachment 1 
of the staff report), and OAR 340-20-165, Fees. It is also 
recommended the Commission direct the Department to submit 
the rule revision to the u. s. Environmental Protection 
Agency for inclusion to the State Implementation Plan. 

The Commission asked for clarification of the level of the 
proposed fee increase compared to the level of inflation and the 
portion of program costs borne by the public. Lloyd Kostow, Air 
Quality Program operations Manager, responded that fees had not 
been increased for 4 years and the proposed increase was 13.4 
percent. He also noted that approximately one half of the permit 
compliance costs are covered by fees and the remainder are funded 
from a combination of state general funds and federal funds. 

ACTION: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Bishop and passed unanimously that the 
Director's recommendation be approved. 

Agenda Item G. Proposed Adoption of Open Field Burning Rules, 
OAR 340-26-001 through 340-26-055, as a Revision to the Oregon 
State Implementation Plan. 

This item requested that the State Implementation Plan be amended 
to incorporate changes to the Field Burning Rules. The changes 
proposed were to address the problem of smoke from propane field 
burning, preparatory burning and straw stack burning. Changes 
were also proposed to promote the use of new techniques for 
maximizing acres burned while minimizing smoke affects. 

Since propane burning has increased to an estimated 30,000 to 
60,000 acres a season, the proposed rules prohibit propane flaming 
of fields when atmospheric conditions are not suitable for smoke 
dispersal. The rule changes are the first made to regulate 
propane flaming, and no significant adverse economic impact on the 
grass seed industry is foreseen. 

DIRECTOR'S RECOMMENDATION: Based on the summation (in the 
staff report), it is recommended the Commission adopt the 
proposed field burning rule changes (OAR 340-26-001 through 
340-26-055) as a revision to the State Implementation Plan. 

ACTION: It was MOVED by Commissioner Bishop, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 
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Commissioner Denecke asked the Department to send a copy· of this 
staff report to Representative Liz VanLeeuwen. 

Agenda Item H. Proposed Adoption of Amendments to the Water 
Quality Program Permit Fee Schedule (OAR 340-45-070, Table 2). 

This item requested a proposed fee increase for the Water Quality 
program. Historically, the fees for large municipalities have 
been much less than those for large industrial facilities. 
Because of the additional staff involvement in municipal 
facilities, this new fee schedule has narrowed the disparity. 
Furthermore, the number of new applications for gold cyanidization 
facilities has created a need for a new category of annual 
compliance fees. Except for one minor change in the definition of 
small mining operations, the fee schedule, as proposed at the time 
of the hearing authorization, is the same. 

DIRECTOR'S RECOMMENDATION: Based upon the summation (in the 
staff report) , the Director recommends the Commission adopt 
the proposed amendment of the Water Quality Permit Fee 
Schedule. 

In response to a question from Chairinan Petersen, Kent Ashbaker, 
Water Quality Division Industrial waste Manager, advised that 
permit fees fund approximately 17 percent of the program costs. 

ACTION: It was MOVED by commissioner Bishop, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 

Agenda Item I. Proposed Adoption of Amendments to the Hazardous 
waste Management Rules, OAR 340, Divisions 100 through 102. 

This item requested adoption of proposed amendments to the 
Department's hazardous waste management rules. The amendments 
were necessary to maintain consistency between the federal and 
state programs, minimizing confusion within the regulated 
community. The proposed amendments were also necessary for the 
Department to continue receiving authorization from the U. S. 
Environmental Protection Agency for managing a state-operated 
hazardous waste program. 

The proposed amendments included: 
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a. The adoption by reference of some new federal rules, 
including new small quantity generator rules; 

b. The adoption of new rules concerning public availability of 
information; and 

c. The deletion of existing state small quantity generator 
rules. 

DIRECTOR'S RECOMMENDATION: Based upon the Summation (in the 
staff report), it is recommended the Commission adopt the 
proposed amendments to the hazardous waste management rules, 
OAR Chapter 340, Divisions 100 through 102 (as presented in 
Attachment IV of the staff report) . 

Jean Meddaugh, Oregon Environmental Council, said that OEC agrees 
with the need for consistency. Chairman Petersen said that unless 
there is a compelling environmental need for rules to be more 
strict, consistency has merit; at this time, he did not feel a 
need existed for more stringent rules. 

ACTION: It was MOVED by Commissioner Denecke, seconded by 
commissioner Bishop and passed unanimously that the 
Director's recommendation be approved. 

Agenda Item J. Informational Report: Individual Aerobic Sewage 
Treatment Plants. 

Mr. c. B. Caneles spoke at the April 17 EQC public forum. He 
presented a study about the operation of a residential aerobic 
sewage treatment system installed as a repair to a failing system 
in Tillamook County. He asked the Commission to consider a 50 
percent reduction in the disposal field and to consider 
eliminating the requirement for a repair/replacement area (when an 
aerobic plant is used as the method of onsite sewage treatment). 
The Commission requested the Department to review Mr. Caneles' 
materials and to prepare an informational report about these 
issues. 

DIRECTOR'S RECOMMENDATION: Based upon staff reservations 
that aerobic systems will not consistently provide good 
effluent quality, the Director recommended the Commission not 
consider reducing drainfield sizing requirements at this 
time. The Director further recommended that staff be 
instructed to continue working with Mr. Caneles to see if the 
staff concerns about operation and maintenance can be 
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overcome. The Director also recommended the Commission 
,reject further consideration of eliminating the repair area 
requirement. 

Chairman Petersen encouraged the Department to continue 
investigation of these types of systems. Commissioner Bishop 
suggested the last sentence of the recommendation be eliminated. 

ACTION: It was MOVED by Commissioner Bishop, seconded by 
Commissioner Denecke and passed unanimously that the 
Director's recommendation be modified to delete the last 
sentence and approved as modified. 

Agenda Item L. Adoption of Rules for Contested case Hearing on 
Senate Bill 662 Landfill Siting Decision. 

On May 7, 1987, the Commission voted to provide interested parties 
an opportunity for a contested case hearing on the Senate Bill 662 
landfill siting decision. As a result of this decision, this item 
requested the Commission adopt the state Attorney General's model 
rules applicable to conduct of contested case hearings. 

The Commission was encouraged to adopt these model rules instead 
of the EQC administrative rules because the appeal procedures in 
the EQC's existing rules provide for a lengthy appeal of the 
hearings officer's final order. A delay would not be appropriate 
since statutory direction must be compiled with. The Attorney 
General's model rules allow the EQC to conduct the contested case 
in a manner consistent with protection of interested parties' 
procedural rights and without unnecessary delays. 

DIRECTOR'S RECOMMENDATION: The Director recommended that the 
Commission adopt the STATEMENT OF NEED AND REASONS IN SUPPORT 
OF TEMPORARY RULEMAKING as findings, and adopt as a temporary 
rule, proposed rule OAR 340-11-141 which makes the Attorney 
General's Model Rules of Procedure for Contested Cases 
applicable to any contested case hearing conducted by or for 
the Commission on its order selecting a landfill disposal 
site pursuant to 1985 Oregon Laws, Chapter 679. 

Chairman Petersen asked if the Attorney General's Model Rules 
should be substituted for the current Commission contested case 
rules for all cases. Michael Huston, Assistant Attorney General, 
responded that the present Commission rules allow some additional 
procedural steps that have been appreciated by the Commission's 
Hearings Officer and parties in contested cases. However, these 
procedures tend to lengthen the proceeding, which is not desirable 
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in this case. Mr. Huston indicated he is working with the 
department at the Director's request to evaluate the rules and 
make a recommendation for appropriate changes. 

Dave Ellis, Assistant Attorney General, stated the lawyers for the 
affected parties have been advised and have not voiced any concern 
about the Commission adopting the model rules. 

Steven Janik, Attorney for the Port of Portland, said he saw no 
problem with the Attorney General's Model Rules. However, he 
stated that there is also a need to address the procedures for 
preparation of a draft final order, for parties to comment on the 
draft final order, for adoption of the final order by the hearings 
officer, and for appeal of the Hearings Officer's final order to 
the EQC. Mr. Janik expected these issues to be worked out with 
the department and David Ellis, Assistant Attorney General. 
Edward Sullivan, attorney for the Helvetia Mountaindale 
Preservation Coalition, said that he generally agreed with Mr. 
Janik and agreed the mechanics of the final order could be worked 
out. 

Chairman Petersen said full authority would be given to the 
hearings officer, Arno Denecke. 

ACTION: It was MOVED by Commissioner Bishop, seconded by 
Commissioner Denecke and passed unanimously that the 
Director's recommendation be approved. 

There was no further business, and the meeting was adjourned at 
12:00. 
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'Ihese minutes are not final until approved by the EQC 

MIN1JI'ES OF THE ONE HUNDRED SEVENTY-NINTH MEEI'ING 

OF THE 

OREX;ON ENVIRONMENTAL QUALITY COMMISSION 

April 17, 1987 

On Friday, April 17, 1987, the one hundred seventy-ninth meeting of the 
Oregon Environmental Quality Commission convened in the fourth floor 
conference room of the Executive Building, 811 s. w. sixth Avenue, in 
Portland, Oregon. Present were Commission Chainnan James Petersen, Vice
Chainnan Arno Denecke, and Commission members Maxy Bishop, Wally Brill and 
Sonia Buist. Present on behalf of the Department were its Director, Fred 
Hansen, and several members of t.'1e Department staff. 

'Ihe staff reports presented at this meeting, which contain the Director's 
recommendations mentioned in these minutes, are on file in the Office of 
the Director of the Department of Environmental Quality, 811 s. w. Sixth 
Avenue, Portland, Oregon. Written information submitted at this meeting is 
hereby made a part of this record and is on file at the above address. 

BREAKFAST MEEI'ING 

In addition to members of the Commission, legal counsel and Department 
staff, the breakfast meeting was attended by Edward Sullivan, attorney with 
Mitchell, Lang and Smith. 

'Ihree issues were briefly discussed at the breakfast meeting: TMDis, 
Multnomah County sewers and pending legislation. 

l. TMDis: Dick Nichols, Manager, Water Quality Division, provided the 
Commission with an update of the Northwest Environmental Defense 
Center lawsuit against EPA. A settlement had been negotiated but was 
not yet reduced to writing. 'Ihe settlement was based on TMDis being 
established for the Tualatin consistent with the EQC approved 
schedule. TMDis will be initiated on 10 other streams within a year 
and Waste load Allocations will be completed within 5 years. 

2. Mid-Multnomah county Sewers: Michael Huston advised the Commission on 
the current status of 3 pending suits regarding the EQC order to 
install sewers in Mid-Multnomah County. 'Ihe Attorney General's office 
will be filing motions to dismiss the cases before the I.and Use Board 
of Appeals (IDBA) and the Court of Appeals. 'Ihe case filed in Marion 
County Circuit Court is considered to be the appropriate one for 
reaching the merits of the challenge to the order. 
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3. Legislation: Fred Hansen, Director, gave the Commission a brief 
overview of pending legislation, noting that most DEQ bills have 
cleared the first committee and are either before the Ways and Means 
committee or are before the other house. Specific note was made of 
the following bills: 

- Hazardous and Solid Waste Act (HSWA) -- Passed Senate, in House 
- State Superfund (liability issue) -- in Ways and Means 
- Spill response (dollar issue) -- in Ways and Means 
- Asbestos (received modifications; however, all industry groups 

are now in agreement) 
- Civil penalties -- Passed Senate, in House Energy and Envirornnent 

committee 
- State Revolving Loan Fund -- in Ways and Means 

Other bills discussed were as follows: 

o Disposal of tires; this bill proposes incentives for 
shredding and properly handling used tires 

o Backyard Burning (no hearings are scheduled) 
o Mid-M..!ltnomah County -- a number of bills deal with two 

basic issues: 
1. Altering the process to require all 4 =iteria to 

be met before a threat to drinking water can be found 
to exist. 

2. Provide for financial relief to citizens by 
distributing costs to people outside the affected 
area and providing state financial assistance. 

o Medford Inspection and Maintenance (introduced to allow 
a repair cap) 

o Tax Credits -- The cu=ent program sunsets in 1988. Industry 
is pushing to extend the program. The proposal being discussed 
includes elimination of certification of garbage burners and 
spill cleanup pending sunset in 1988. After 1988, the program 
would scale back even further. A revel ving loan fund or 
similar concept would be =eated to provide assistance after 
phase out of the tax =edits. 

FORMAL MEEI'ING 

AGENDA ITEM A: Minutes of the March 10, 1987, Special Conference call and 
the March 13, 1987, Regular EQC Meeting 

commissioner Denecke indicated the minutes of the March 13 regular EQC 
meeting on page 11 did not accurately reflect a discussion between him and 
the Director regarding designation of yard debris as a recyclable material 
and proposed legislation to reinstate backyard burning. 

The minutes on page 11 should read: 

commissioner Denecke asked about John Charles'(Oregon Environmental 
Council) letter to Fred Hansen suggesting that yard debris be added to 
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the list of recyclable materials to head off the bill in the 
legislature to reinstate backyard burning. He asked if this topic 
should be discussed at this meeting. 

Iorie Parker of the Hazardous and Solid Waste Division said that at 
this t:ilne a report was being prepared on yard debris; however, the 
Department would like another roonth to make a final recamrnendation. 
Director Hansen indicated that although it is difficult to predict the 
actions of the legislature, he did not think it likely that bill would 
pass. 

It was MOVED by Conunissioner Buist and seconded by Conunissioner Bishop and 
passed unanimously that the minutes of the Marcil 10 special conference call 
be approved and the minutes of the Marcil 13 meeting be approved as 
amended. 

AGENDA ITEM B: Monthly Activity Report for Marcil 1987. 

Conunissioner Brill asked about page 13 of the activity report: the 
potential for recovery of copper from transf onners rather than throwing 
them away. Director Hansen replied that recycling those materials is a 
choice of the generator and depends upon the cost involved and the levels 
of contamination. The process of recovering copper involves PCBs which 
are tightly regulated. Director Hansen said it is often cheaper and less 
liability occurs when transfonners are disposed and not recovered. 

Commissioner Bishop asked about Mcinnis Enterprises. Michael Huston, 
Assistant Attorney General, told the commission that it was the 
Department's position the case should go forward. 

Linda Zucker, Hearings Officer, gave some background on the nature of the 
issue which she felt extended beyond the administrative review process. 
Ms. Zucker said the real issue is whether it is appropriate to hear the 
case before the criminal proceedings are resolved. 

Conunissioner Denecke said the District Attorney's office is backlogged with 
assaults and violent crimes and may view this as a low priority. Director 
Hansen indicated it is not a matter of low priority but rather a problem 
resulting from a change of personnel in the District Attorney's office. 

Mr. Huston said the Department will check again with the District Attorney 
on the status of the criminal case and will return to the hearings officer 
with a request to schedule the hearing. If the Department is dissatisfied 
with the hearings officer's decision, it will return to the Commission. 
Linda Zucker requested the opportunity to brief the Commission on the issue 
if it comes to the Conunission on a rootion of the Department. 

Director Hansen indicated the Department would like to obtain closure on 
this case. 

It was MOVED by Conunissioner Buist, seconded by Conunissioner Bishop and 
passed unanimously that the monthly activity report be approved. 
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AGENDA ITEM C: Tax Credit Applications. 

Chainnan Petersen noted that Tax Credit Application No. T-1840 had been 
withdrawn from consideration at this meeting. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and 
passed unanimously that the following Director's recommendation be 
approved: 

Director's Recommendation: 

It is recommended the Commission take the following action: 

l. Issue Tax credit certificates for pollution control 
facilities: 

APPL APPLICANT FACILITY 

T-1860 PP&L Dairy SUbstation Oil spill containment 
system 

T-1862 PP&L Eastside SUbstation Oil spill containment 
system 

T-1865 PP&L Henley SUbstation Oil spill containment 
system 

T-1866 PP&L Henry Street Oil spill containment 
SUbstation system 

T-1867 PP&L Lincoln SUbstation Oil spill containment 
system 

T-1871 PP&L Power Operations Oil spill containment 
Headquarters system 

T-1872 earl Fenk Manure control system 

2. Revoke Pollution control Facility Certificate No. 1123 issued 
to CPEX Pacific, Inc. and reissue the same certificate to 
Chevron Chemical Company. The corrq;iany was purchased by 
Chevron in December 1986. 

3. Revoke Pollution control Facility Certificates 1031 and 1359, 
issued to Smurfit Newsprint corporation and reissue the same 
certificates to Willa!llina Il.lmber Corrpany. Smurfit sold four 
of their lumber manufacturing divisions on December 31, 1986. 

RJBLIC FORUM: 

Mr. B.C. Canales, Canales concrete Products, submitted a brochure on Jet 
Aeration sewage treabnent plants, which is made a part of the record of 
this meeting. Mr. Canales asked the Commission to consider changing the 
subsurface rules to reduce the size of the required drainf ield by 50% and 
eliminate the requirement for a drainf ield replacement area when aerobic 
treabnent plants are used to replace a septic tank. Chainnan Petersen 
asked Dick Nichols, Manager, Water Quality Division, to review the 
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materials and prepare a report for the Conmtission in response to Mr. 
Caneles' request. 

Conmtissioner Buist asked about the life expectancy of the system and the 
system's motor. Mr. Caneles responded tilat life expectancy was about 17 
years for the system and from 2 to 17 years for the motor. He· said it 
depends on owner's maintenance of the system; however, Caneles Concrete 
Products provides a service contract for repair of the system. 

AGENDA ITEM D: Request for Authorization to Conduct a Public Hearing on 
Proposed Amendments to the Hazardous Waste Fee Schedules, OAR 340-102-065 
and 340-105-113. 

'Ihis item requested authorization to conduct a public hearing on proposed 
amendments to rules concerning hazardous waste management fees. The 
Department is proposing fee increases and amendments to other fee-related 
rules. 

The proposed fee increases are necessai:y to off set a current revenue 
shortfall in the hazardous waste program and to maintain the program at the 
level required for authorization by the u. s. Environmental Protection 
Agency (EPA) • The other proposed amendments were for the purposes of 
clarification. 

Director's Recommendation: 

Based upon the Stmunation in the report, it is recommended the 
Conmtission authorize a public hearing to take testimony on the 
proposed amendments to rules concerning hazardous waste management 
fees, OAR 340-102-065 and 340-105-113. 

Director Hansen told the Conmtission tilat the Hazardous Waste Program's Fee 
Conmtittee had reviewed the program and current fees and had supported the 
increase because the current base program is underfunded. He noted there 
would be no fees if the Federal government operated the hazardous waste 
program in Oregon. Thus, the desire of industry to have the state operate 
the program and pay fees to help fund tilat effort is a fairly large 
commitment. Chairman Petersen said he felt it was important tilat industry 
be involved in the process and have the opportunity to express their 
concerns. 

It was MOVED by Commissioner Bishop, seconded by commissioner Buist and 
passed unanimously tilat the Director's recommendation be approved. 

AGENDA ITEM E: Proposed Adoption of Amendments to the State Implementation 
Plan (OAR 340-20-047) consisting of Changes by Iane Regional Air Pollution 
Authority to their Permit Fees. 

Historically the fee schedule adopted by Iane Regional Air Pollution 
Authority (IBAPA) for air contaminant discharge permits in Iane County had 
been identical to the schedule of fees adopted by the Environmental Quality 
Conmtission for the rest of the state. However, in March 1986, the EQC 
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adopted a rule change allowing regional authorities to set fees different 
from DEQ fees. In December 1986, the IRAPA Board of Directors adopted 
amendments to their pennit fee schedule, which resulted in an overall 17.5 
percent increase in fees. 

This proposed EQC action incorporates the n~ IRAPA fee schedule for lane 
County into the Clean Air Act Implementation Plan (SIP) • The fee schedule 
contained in the SIP would be kept consistent with the schedule actually in 
effect in Lane County. 

Director's Recommendation: 

Based on the report summation, it is reconunended the Commission adopt 
the revised IRAPA pennit fee rules as an amendment to the state 
Implementation Plan. 

It was MOVED by Commissioner Buist, seconded by Commissioner Denecke and 
passed unanimOusly that the Director's recommendation be approved. 

AGENDA ITEM F: Consideration of Petition for Adoption of Rules Regarding 
Selection of a Solid Waste Disposal Facility Under Senate Bill (SB) 662. 

Director Hansen advised the Commission they had received a petition for 
adoption of rules regarding the.selection of a solid waste disposal 
facility under SB 662. This petition and the proposed rules attached to 
the petition had been revi~ed by the Department and the Attorney General's 
office. The Attorney General's office prepared a memorandum outlining 
their position on the petition for adoption of rules as well as a draft 
order der\Ying that petition if that was the Commission's decision. 

Director Hansen indicated that Michael Huston, Assistant Attorney General, 
would represent the Department in this matter. 

Chairman Petersen noted that Mr. Fd Sullivan of Mitchell, Iang, and Smith 
was present to represent the petitioners. 

Michael Huston summarized the material before the Commission regarding this 
agenda item. He identified two petitions: one was for rulemaking, the 
other was a request to take deposition. Dave Ellis, Assistant Attorney 
General, prepared a legal memorandum in response to the petition for 
rulemaking. Also before the Commission was a draft order to deny the 
petition for rulemaking. Additional written arguments from Mr. Sullivan 
were also provided. 

Mr. Huston advised the cammission of their options. The Commission has a 
great deal of discretion in acting on a petition for rulemaking; subject to 
time limitations contained in statutes and cammission rules, however. He 
said options available include: granting the petition and initiating the 
rulemaking process; der\Ying the petition through an order; and postponing 
action and requesting additional infonnation. Since a 30-day requirement 
exists for cammission action, the cammission must either act by April 25 or 
obtain agreement from Mr. Sullivan to allow additional time. 
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Commissioner Denecke identified a potential conflict of interest by stating 
he had worked with Mr. Sullivan and had appeared for h:iJn in a motion in 
Circuit Court in Marion County at no charge. 

Mr. F.dward Sullivan, attorney represienting the Helvetia Mountaindale 
Preservation Coalition, summarized his petition. He asked the Commission 
to adopt rules which establish standards for a decision and conduct the 
landfill siting hearings as a contested case. He expressed the view that 
the Commission has the authority to consider sites outside the Portland 
Metropolitan area, and that the Commission may select a site that is not on 
the list of preferred sites. 

Mr. Sullivan asked the Commission to look at section 4 of the act. He said 
there was an obligation to go through rule making if a "delegative" term 
exists. He felt the April 1986 draft of site ranking criteria was approved 
by the Commission. However, Mr. Sullivan said, the set of criteria had 
been changed and the changes had not been approved by the EQC. Neither the 
criteria nor the changes had been adopted by rule. Detailed hearings were 
held, but not contested case hearings. 

Mr. Sullivan concluded by saying the Commission was required to adopt rules 
to govern the site selection process. He further noted that these 
proceedings are involved with peoples rights and obligations and are in the 
character of a contested case; therefore, a contested case hearing is 
required. Mr. Sullivan indicated the petition for depositions would be 
disposed of if the petition for rulemaking and contested case hearing were 
denied. 

Commissioner Buist asked the definition of a contested case. Mr. Sullivan 
replied this involved formal proceedings where people are under oath and 
=ss examined. A contested case is more in the character of a trial, and 
a particular conclusion is reached. 

Chainnan Petersen asked Steve Greenwood, Manager, Facility Siting Section, 
about the change of criteria. Steve Greenwood said the criteria had not 
been changed. 'Ihe criteria adopted in April had been used throughout the 
process. The criteria state that interpolation between ratings is 
appropriate in applying the criteria. The Department prepared criteria 
rating guidelines to guide interpolation between ratings contained in the 
criteria. He said opponents have ilaplied the scores have been changed, but 
most scores have decreased rather than increased as a result of using 
better information to apply the criteria and interpolate between criteria 
ratings where appropriate. 

Mr. Sullivan noted that the public had no opportunity to contest the 
criteria. Mr. Greenwood advised that the criteria were reviewed by the 
Commission after numerous meetings with government, communities and 
environmental groups. 

Mr. Huston reviewed the basis for the Commission's decision. He noted that 
section 4 of SB 662 can be taken literally. 'Ihese are the only legally 
binding standards the Commission must take into a=unt in it's decision. 
He advised that the Department is required by section 3 to conduct a study 
and submit recommendations to the Commission. The Commission is not bound 
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to take the Department's advice; however, there is great legal risk if a 
site is selected that is not considered in the Department's study. The 
Cornmission's decision is reviewable by the SUpreme Court. It requires 
elaborate findings supported by substantial evidence in the record. If the 
Cornmission picked a site not studied, it is questionable whether the 
necessary evidence and inf omation would be available to make the required 
findings to address standards set forth in section 4. In addition, Mr. 
Huston said, the Court could decide that the EQC must follow the study 
called for in section 3. He also noted that if a site is outside the 3 
county area, approval of the county where the site is located is required. 
This county approval introduces land use issues into the process. 

Mr. Huston concluded that the statute distinguishes between the 
responsibilities of the Department in section 3 and the Cornmission in 
section 4. Section 3 charges the Department with conducting a study. The 
Department does not have rulemaking authority. Therefore, the legislature 
did not intend that the Department study be conducted through rulemaking. 
He said Mr. SUllivan's response was to came to Cornmission to ask that rule 
making be perfomed. Mr. Huston indicated that Mr. Sullivan had also filed 
a lawsuit in State SUpreme Court with the same argument. 

Mr. SUllivan Slll11l11arized by saying that rule making can be obligated or 
discretionary. He felt it is obligated for the rights of individuals and 
property. He further said that the April 1986 =iteria are rules by 
default and that interpolation between the =iteria is rulemaking. 

Chaiman Petersen said he was impressed with the thoroughness, fairness and 
consistency of the process. He said the study produced not perfect results 
or =iteria but generated the fairest possible result. He felt the 
adoption of rules was not required and would not aid in any way. He said 
that he did not agree that interpolation between the =iteria is a change 
in =iteria. 

It was MOVED by Cornmissioner Buist, seconded by Commissioner Brill and 
passed unan:ilnously that the petition for adoption of rules be denied. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unan:ilnously that the landfill siting process not be considered as a 
contested case. 

Mr. Huston suggested that the draft order denying the petition be amended 
to include an additional reason the Commission thought it was inappropriate 
to hold a contested case hearing; specifically that a contested case 
hearing was not required. 

It was MOVED by Commissioner Denecke, seconded by commissioner Buist and 
· passed unan:ilnously that the draft order as amended by Mr. Huston's 
suggestion be adopted. 

Page 8 



AGENDA ITEM G: Infomational Report: Review of F'l 88 state/EPA Agreement 
and Opportunity for Public comment 

Each year the Department and the EPA negotiate an agreement whereby the EPA 
provides basic grant support to the Department's various environmental 
programs. This is done in exchange for comrnibnents from the Department to 
work on planned environmental priorities of the state and federal 
goverrnnent. 

Director's Recommendation: 

It was recommended the Commission: 

1. Provide opportunity for public comment at this meeting on the 
draft State/EPA Agreement; and 

2. Provide staff its comments on the policy ilrplications of the 
draft agreement. 

Commissioner Bishop asked about the many Number 1 priorities. :Wdia 
Taylor, Administrator, Management Services Division, said priorities are 
negotiated with EPA. Most listed items are program maintenance issues and 
are high priorities that must be provided on a continuous basis. 
Commissioner Denecke asked about the hazardous and solid waste section of 
the repart. He indicated solid waste was not listed in the section. Ms. 
Taylor said the Department does not receive federal dollars for solid 
waste. 

Commissioner Bishop asked about maintaining the Portland ozone standard and 
working with the State of Washington. Tom Bispham, Administrator, Regional 
Operations, said the Department is coordinating with Washington to meet 
ozone standards. He said there are two areas both states are interested 
in: (1) the ilrpacts from slash burning (hydrocarbons reacting in the 
Portland Metropolitan airshed) ; and (2) fuel volatility (evaporative 
losses) and the number of refineries in Washington. Mr. Bispham said the 
Department will be working with the State of Washington and EPA, Region X, 
to develop fuel volatility standards. Correcting ozone and volatility 
problems will give the Portland Metropolitan airshed a greater growth 
margin. Mr. Bispham indicated Washington had been cooperative. He hopes 
they will give stronger attention to their slash burning program, and the 
Department has received a commitment from EPA, Region X, that this will 
occur. 

No public comment was received on this item. 

By consensus, the commission accepted the Director's recommendation. 

ADDITIONAL ITEM: USA Rock creek Waste Treatment Plant Permit Modification: 

Director Hansen provided the Commission with a memorandum about an issue 
which has arisen with respect to modification of the Rock creek waste 
discharge perlilit. The proposed modified perlilit contains a "reopener 
clause" which will allow the Department to reopen the perlilit and insert 
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appropriate effluent lilnits and compliance schedules. Representatives of 
the Northwest Envirornnental Defense Center are concerned that OAR 340-41-
120 (3) (c) would hinder the Department's ability to irrg;lose tilnely compliance 
schedules. This rule provides for deferral of implementation of 
requirements which , are more stringent than federal requirements until 
facilities are expanded or modified. 

The Department interprets the adoption of TMDL's to be to meet federal 
standards. 'Iherefore, since the TMDL would not be more stringent than 
federal requirements, the deferral option in subparagraph (c) of the rule 
would not apply. 'Ille Department requested that the Commission concur with 
the Department's interpretation. 

By consensus, the Commission concurred with the Department interpretation 
that "applicable federal standards" as referred to in OAR 340-41-120(3) (c) 
would include waste load allocations developed as part of the Department's 
process to develop total :max:inrum daily loads. 

OI'HER ITEMS: 

Dick Nichols, Administrator, Water Quality Division, introduced Susanne 
Moeller to the Commission. Susanne is from Demark, and her husband is in 
graduate school at Oregon State University. She will be assisting Water 
Quality for about two or three months . 

. The Commission established the following dates and tentative locations for 
future meetings: 

May 29 - Portland 

June 12 - Portland - Special Meeting (deliberating landfill site) 

July 17 - Portland 

August 28 - Portland 

October 9 - Bend 

December 4 - Portland 

There was no further business, and the meeting was adjourned. 
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These minutes are not final until aPProved by EQC 

MINUTES OF THE SPECIAL MEETING 
OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

APRIL 22, 1987 

On April 22, 1987, a special meeting of the Environmental Quality Commission 
convened in Conference Room 4 of the Department of Environmental Quality offices 
at 811 s. w. Sixth Avenue in Portland, Oregon. Present were Chairman James 
Petersen, Vice Chairman Arno Denecke and Commissioners Mary Bishop, Sonia Buist 
and Wallace Brill. Present on behalf of the Department were Fred Hansen, 
Director, and several members of the Department staff. 

The purpose of the special meeting was to consider Departmental reports and 
comments the Commission received at the Ramsey Lake and Bacona Road Landfill 
Site hearings held on April 16 and 21, respectively, and to advise the 
Department of concerns or questions that should be addressed as final rep'.)rts 
are prepared. Chairman Petersen stated the record would remain open until April 
29 for those who signed up to testify at the April 21, 1987, Bacona Road hearing 
but were unable to do so due to lack of time. 

The Commission discussed information received and raised questions to be 
clarified. Attached is the Department's list of questions prepared to reflect 
this discussion. This list of questions is made· a part of the record in this 
matter and these minutes. It was decided that after the Commission received 
the list of questions and issues, a conference call would be held for further 
discussion and verification of the questions. 

The Commission asked Rick Daniels of Waste Management, Inc., to outline the 
steps being taken to make their site a viable alternative. Mr. Daniels cited 
the following: 

o Waste Management has hired a number of consultants to expedite completion 
of studies and a plan for their proposed site. 

o Waste Management is working with Gilliam County to obtain a conditional 
land use permit. 

o Waste Management expects the Gilliam County Planning Department to submit 
the necessary plan amendments to the County Court by May 6. 

o Following adoption by the County Court, the Department of Land Conservation 
and Developnent (DLCD) will have 21 days to accept the amendments or hold 
a public hearing. 

o Waste Management will file a conditional use permit application by May 18. 

o The County would then be required to give 14 days notice of a public 
hearing on the application. The hearing would be expected to occur in 
the second or third week of June. A permit would be issued shortly 
thereafter. 
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Chairman Petersen asked Michael Huston , Assistant Attorney General, to outline 
the timetable for an appeal to the Land Use Board of Appeals (LUBA). Mr. Huston 
said an appeal must be filed within a 21-day period, after final action by the 
County on the conditional use permit. This action is triggered by issuance 
of a written order. Mr. Huston said the average LUBA decision takes about four 
to five months from the filing date. 

Mr. Daniels replied that after Waste Management receives the County p:rmit in 
June, they will seek a solid waste disposal site permit from DEQ. He said Waste 
Management intends to be op:rational by March 1989. 

Mr. Daniels said Waste Management is working with METRO to incorporate into 
their plan the use of the existing transfer station in Clackamas County and 
the proposed transfer station in Washington County. Also, Waste Management 
would build a transfer station in Multnomah County. He said the solid waste 
would be baled and taken by rail to the landfill site. Barging would be a 
potential alternative to rail transport. 

Director Hansen asked Mr. Daniels about the siting process with METRO. Mr. 
Daniels responded that ~aste Management will be required to negotiate a contract 
with METRO to receive the garbage, and to obtain a franchise to operate the 
transfer stations. Additionally, he said, they must receive permits from the 
City of Portland and DEQ. Mr. Daniels said that in their opinion, METRO is 
not obligated to direct waste to the site selected by the EQC. 

The Commission asked Mr. Daniels to have Waste Management's legal staff review 
the legal authority under Senate Bill 622 for the Commission to consider Gilliam 
County a viable site and to provide the Commission with their analysis. 

Chairman Petersen summarized the discussions as follows: 

1. The Department would prepare a list of questions and issues and circulate 
the list to the Commission for review prior to a sp:cial conference call 
meeting. 

2. The Department, with assistance of legal counsel, will evaluate the 
potential and timetable for consideration of alternative sites outside 
the 3 county area. The Department should be prepared to discuss at the 
telephone conference meeting whether it is appropriate to request 
legislative consideration of an extension of the deadline for a Commission 
decision. 

By consensus, the Commission agreed with the Chairman's summary. 

The Commissioners discussed a possible tour in May to Mountain View, California, 
to view the Shoreline Landfill. Commissioners Denecke and Brill were scheduled 
to tour the Cathcart Landfill in Seattle on April 28, 1987. 

There was no further discussion, and the meeting was adjourned. 
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Ia sue 

l. What is the amount of 
rainfall at Bacona Road? 

2. Doea DEQ have an agreement 
with Unified Sewerage 
Agency about the projected 
costs and its commitment to 
accept Bacona Road site' a 
leachate? 

3, How accurate ar~ DEQ's 
estimates of Bacona Road 
leachate quantity and 
surface water runoff? 

4. What is the possibility 
of leachate treatment by 
U.S.A. limiting develop
ment in Washington County 
by exceeding or approach
ing TMDL' s and sewage 
capacity for the region"? 

E.Q.C. Landfill Questions 

E.Q.C. LANDFILL QUESTIONS 

Status 

No on-site recording atationa. 
Report data based on information 
from Buxton, Vernonia, and Timber 
and from published mapa of antici
pated average annual rainfall. 
Anticipated average annual rainfall 
eatimate of 67 11 iB considered to be 
a conservatively high estimate. 

Humerous discussions have been held 
with U.S.A. staff and management, 
and technical information (i.e. 
leachate quality - quantity - pre
treatment, etc.) have been reviewed. 
No indication of problems or lack 
of willingness to cooperate have 
been noted. 

Estimates contained in rePort have 
been developed from standard, com
monly used accepted models. Data 
fed into the models bas been con
servative to very conservative. 
For example, the design average 
flow of leachate used in the study 
was the maximum flow (141 gpm) esti
mated to occur during the design 
life of the facility. The assumed 
peak design flow is twice the design 
average flow (282 gpm). 

The proposed leachate management plan 
(winter discharge only) was developed 
in response to discussions with DEQ 
Water Quality section and U.~.A. No 
development impacts were expected to 
occur if this plan was implemented. 

Additional 'Work 

No add! tional work planned. 

U.S.A. Board of Directors (Washington County 
Commissioners) will be contacted concerning issues 
of cost, willingness to accept, etc. - Legal 
considerations will be reviewed, and written 
agreement of understanding will be requested. 

The issue of the impact of rapid snow melt on these 
estimates will be reviewed by the consulting team. 

Thia issue will be discussed specifically with 
U.S.A. and DEQ representatives. 
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Ia~ue Status Additional WorK 

5. How adequate are the proposed 
liner systems and what is 
their susceptibility to 
tears, punctures, fire, 
chemical attack, rodents, 
etc. Potential for failure 
aud ability to repair? 

6. Are there landslides at tbe 
Bacona Road site? 

7. Th~re is a need for creative 
thinking for N. P. P. 

8. Who handles the maintenance of 
Highway 47? 

9. Will there be improvements to 
Highway 47 - e.g intersections 
with Highway 26 and site access 
road widening? 

10. What about site operation at Bacona 
during bad weather and backup 
disposal sites? 

11. Are Bacona fire protection proposals 
adequate? Does the site place 
an additional load an existing 
emergency service providers 
(financial or otherwise}? 

12. Do Highway 26 traffic projections 
take Washington County future growth 
into account? 

E.Q.C. Landfill Questions 

Liner system proposed at Bacona 
Road and Ramsey Lake sites is state-. 
of-the-art. 11 Prevent system" designed 
to provide .best possible protection 
and to complement the site• s 
natural groWldwater protection 
features. No liner can be guaranteed 
not to fail. 

Landslide activity bas been identified 
an site, and the conceptual site plan 
and operation plan take the landslide 
issue into account. Consulting team 
believes that additional information 
could impact design and capacity, but 
not feasibility of site. 

The ideas contained in the NPP are DEQ's 
response to specific concerns raised by 
site opponenta or its technical staff. 

Assumed to be the responaibility of the 
State Highway Department. 

These issues were evaluated during 
development of the Draft Report. 

Numerous meas\U'es incorporated in site 
design and operation plan and Neighborhood 
Protection Plan will allow the site to be 
operational during inclement weather. Other 
~IBtra facilities would be used in the event 
of short-term closure of site. 

Extensive fire protection measures proposed 
in Draft Report resulted from discussions 
uith State Forestry officials and other 
fire department personnel. 

Yes. 

Consultant team is preparing technical memo on the 
liner systems - history, specifications, and 
suitability for landfill applications, to be 
included in final report. Proposed liner fer Ramsay 
Lake may be upgraded to include compacted clay layer 
in addition to 2 HDPE membrane layers. 

Considerable additional work has been and will be 
completed on this issue. A summary. of the current 
understanding of landslide areas and proposals for 
site design and operation will be included in the 
final report. 

The staff and consultant team are working en proposals 
to expand and improve the NPP. 

No additional work planned - will confirm state 
responsibil! ty. 

Consultant team will carefully review and report on 
possible improvements to Highway 47 and the 
intersection of 47 and 26. 

No significant additional work planned; however a 
contingency plan will be included in final report. 

Additional discussion will be held with local fire 
departments on adequacy of proposed equipment, 
personnel and water supply to fight fires until 
bacl..'Up could arrive. 

AssUiilptions used in pr-ojecting traffic numbers wiil be 
reviewed and outlined in the final report. 
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I::isue 

13. Will the quality of the Nehalem River 
anCI drainage basin be impacted? 

11f. Has DEQ fully defined groundwater 
system on and off-site? 

15. What about the proposed Banks/ 
Vernonia Linear Park? 

16. What about impacts to the pr'oposed 
Hamill Observatory? 

17. Will there be a financial analysis 
of both sites? 

18. Will there be economic impacts to 
local school districts due to 
lost property values (i.e. Cedar 
Hills, Washington site)? 

19. Should residual value estimates be 
incorporated into the cost analysis'] 

20. Is it expected that Section 404 
wetland permits will be obtainable? 
(U.S.F.W. letter recommending denial 
of Ramsey Permit). 

21 • Who made what promises about St. Johns 
Landfill not being expanded, and when 
were they made? 

E.Q.C. L8ndfill Questions 

Statu3 

\lark to date indicates no significant 
potential for water quality impacts to 
Nehalem system. 

A significant amount of information has 
been generated on the groundwater character
istics of both sites. The system at Bacona 
Road is very complex and was not fully 
characterized at the Draft Report stage. 
Off-site work at both sites has been limited 
to review of existing well log data and 
geologic/bydrogeologic maps. 

Was not addressed in the Draft Report. 

Considerable effurt bas been put into 
developing site design and operation 
plans that limit the potential impacts 
to the observatory. Based on this work, 
Department and consultants feel that 
impacts to the observatory would be 
insignificant. 

Was not included in Draft Report. 

Property value research indicated no 
significant impact on adjacent property 
if site designed and operated properly. 
School district impacts were not evaluated. 

Rather than incorporate residual values, the 
cost model in the Draft uses a per-ton rate 
that takes varying site lives into account. 

Numerous discussions have been held with 
permitting agencies, and cooperation 
level and exchange of ideas has been 
good. 

tlo information in Draft Report. State 
law discusses only filling of Smith and 
Bybee Lakes. 

Additional Work 

Additic~al work is underway to further characterize the 
groundwater cheracteristics of tbe Bacona Road site. 
Results of these studies will be included in the final 
report. 

Additional work is being conducted at Bacona Road that 
will provide significant additional information. No 
additional work is planned at Ramsey Lake. 

Discussions will be held with Oregon State Parks 
Department and others lmowledgeable about the 
proposal. 

Issue of thermal impacts presented at hearing will 
be reviewed and discussion of limited impact Will 
be expanded in Final Report. 

Financial enalysis will be conducted for both sites and 
included in final report. 

Estimates of tax base loss to school districts will 
be developed. Pl"operty value information from Cedar 
Hills will be reviewed, if available. 

Additional discussions will be held with economists 
from Metro, City of Portland, and consulting team to 
ensure best 11apples-to-apples" ca:i.iparison. 

Additional discussions with state and federal resource 
agencies will be held and the wetlands mitigation 
p:ropoaals will be expanded and given more detail in 
the Final Report. 

Port of Portland and City of Portland records and 
other sources of infor1•1ation on this issue will be 
reviewed. 
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22. What about the comments made about 
the geotechnical issues at Ramsey 
Lake? 

23. Why are there discrepancies in 
cost estimates? 

2~. What impact will result from 
removing heavy industrial land, 
at Rivergate, from the market? 
What exactly is available? What 
is its value? What other similar 
land is or may be available. 

25 • Can ash disposal area be used 
for future development? 

SM97B 

E.Q.C. Landfill Questions 

Status 

There is considerable information contained 
in Draft Report that is based on detailed 
site specific studies. 

Cost information in Draft Report is based 
on conaervative data and cost model that 
has been reviewed by numerous groups and 
individuala. 

The Department feels the information in 
the Draft Report is accurate but recognizes 
the controversial nature of this issue, and 
the difficulty of predicting impacts. 

Not discussed in detail in Draft Report. 
Little information available on this 
issue. 

Additional Work 

All of the geotechnical data and site design and 
operation proposals will be reviewed in detail to 
ensure their accuracy. 

Cost estimates prepared by site opposition groups 
will be reviewed to make sure napples and apples" 
are being compared. All the assumptions used in the 
Department's model will be described. A number of 
coat inputs to the model will be revised in final 
version. 

Additional discussions will be held with Port of 
Portland representatives and other knowledgeable 
individuals to better determine extent of demand 
for heavy industrial land. 

Additional research will be conducted and a 
discussion of the issue will be included in the 
Final Report. 
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These minutes are not final until approved by EQC-

MINUTE'S OF THE SPECIAL MEETING 
OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

MAY 7, 1987 

On May 7, 1987, at 2:00 p.m., a special telephone conference call of the Oregon 
Environmental Quality Commission convened. Present by conference call 
connection were Chairman James Petersen in Bend, Vice Chairman Arno Denecke 
in S~lem, Commissioner Wallace Brill in Medford, Commissioner Sonia Buist in 
Portland, and Director Fred Hansen in Salem. Present in Conference Room 4 of 
the Department of Environmental Quality offices at 811 s. w. Sixth Avenue in 
Portland, Oregon, were Commissioner Mary Bishop, Assistant Attorney General 
Michael Huston, Assistant Attorney General Dave Ellis, several members of the 
Department staff, and a number of citizens including representatives of the 
Ramsey Lake and Bacona Road community organizations. 

The purpose of this special conference telephone call was to discuss the listing 
of questions and issues raised by the Commission at the April 22 special EQC 
breakfast meeting and to further consider whether a contested case hearing 
should be held. 

Chairman Petersen asked the Commissioners if they had any questions about the 
EQC Landfill Questions summary. Of the Commissioners, Chairman Petersen had 
the following comments, about the questions. 

Question No. 20 --

The Oregon Department of Fish and Wildlife comments about the Ramsey Lake and 
Bacona Road sites should be obtained in writing and incorporated into the final 
report. 

Question No. 21 --

Any promises made by DEQ or others (including legislation sponsored by former 
Representative Chrest) about terminating landfilling in the St. Johns area 
should be documented and incorporated in the final information. 

Question No. 23 --

Discrepancies in cost estimates need to be clearly delineated and clarified 
or refuted. 

Chairman Petersen asked if the citizen groups had an opportunity to review and 
to provide comments on the question summary. Steve Greenwood, Manager, 
Facility Siting Section, said the summary had been sent to the site groups. He 
had not received any comments. The site group from Ramsey Lake indicated they 
had not received the summaryi the Bacona Road site group said they had received 
the summary but had not been solicited for any comments. Director Hansen noted 
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that the questions had been prepared in resi;xmse to the request of the 
Conunission. Steve Greenwood stated that the final question sununary would be 
made available to the citizen groups. 

By consensus, the Conunission accepted the list of questions with the further 
comments noted by the Chairman. 

The next item discussed was the issue of holding a contested case hearing for 
the landfill site selected by the Conunission. Michael Huston, Assistant 
Attorney General, briefly sununarized the steps that lead up to this issue. 
He said that Mr. Edward Sullivan, attorney for the opi;x:>nents of the Bacona Road 
site, had argued that a contested case hearing was required. Mr. Sullivan also 
had filed an argument in the State Supreme Court asserting that a contested 
case hearing was required. Mr. Huston indicated that although he had advised 
that a contested case hearing was not required, further study by the Attorney 
General's office suggested the argument had serious merit. Therefore, the 
Conunission may wish to reconsider the matter. 

Mr. Huston then described the contested case process. He said a contested 
hearing was statutorily prescribed under Oregon law in certain circumstances 
so that affected parties could have an opi;x:>rtunity to question and cross-examine 
an agency making a decision. The steps involved are: (1) notice is given and 
affected persons are given an opi;x:>rtunity to request a contested case hearing; 
(2) a hearing is convened before a hearings officer appointed by the Conunission; 
(3) the agency's evidence is presented and agency witnesses may be cross
examined by the parties in the hearing; and { 4) the other parties have an 
opi;x:>rtunity to present evidence and their witnesses are cross-examined. 

Mr. Huston suggested a possible process involving a contested case hearing. 
The Conunission could continue with the scheduled June 12 meeting and tentatively 
select a site. This decision would be the subject of the contested case hearing 
before a hearings officer if a request was filed. He envisioned a hearing of 
four to five days in duration; however, the length would be subject to the 
discretion of the hearings officer. The Canmission could authorize DEQ staff 
to prepare special procedural rules to govern such a hearing, since it would 
be different from the normal contested case hearing held by the EQC. Mr. Huston 
suggested the Attorney General's model rules would be appropriate for this 
occasion. The EQC would also be able to adopt additional criteria that could 
be applied at the contested case hearing if they chose to do so. Vice Chairman 
Arno Denecke was suggested as the Canmission•s hearings officer. 

Chairman Petersen said he does not believe the landfill site selection is a 
contested case issue. However, he said he would go along with a contested case 
hearing in order to make the decision more final. Vice Chairman Denecke agreed 
with the Chairman. 

Director Hansen reconunended the Canmission allow an opi;x:>rtunity for a contested 
case hearing and adopt the following process: 

l. The Department would work with both site groups and the hearings officer 
to define procedural regulations. 

2. A tentative decision about a landfill site selection would be made by June 
12, subject to the opportunity for a contested case hearing. 
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3. At the conclusion of the contested case, a hearings officer's report would 
be prepared and presented to the Commission. 

It was MOVED by Canrnissioner Bishop, seconded by Canrnissioner Buist and p>ssed 
unanimously that the Director's recommendations be approved. 

The Canrnission also discussed the Waste Management, Inc., request that their 
site be considered. Vice Chairman Denecke asked if METRO would be free to 
choose a site other than the one selected by the Canrnission. Director Hansen 
replied that METRO had flow control and can direct waste to any site they 
choose. 

Canrnissioner Bishop asked if it would be possible to condition the Canrnission's 
decision to urge METRO to consider other sites that may be available. Chairman 
Petersen responded yes. 

Chairman Petersen reminded the Canrnission that the law requires the EQC to 
select an environmentally suitable site -- not the best site. Therefore, he 
concluded that the Canrnission should proceed to make a decision and not to seek 
a delay of the statutory deadline. The consensus was that the Commission should 
proceed to a decision. 

Waste Management indicated they expect to submit all information about their 
site by June 12. Commissioner Bishop commented that even if that occurred, 
it would not give the Canrnission adequate time to study the material. Chairman 
Petersen said he does not want to impede private action to offer a landfill 
site. Canrnissioner Bishop said, however, that she felt the Portland 
Metropolitan area should take care of their own garbage. 

In addition to the landfill siting issues, the Canrnission discussed the location 
of their July 17 meeting. Director Hansen suggested the meeting be held in 
Coos Bay. All Canrnissioners agreed, however, Canmissioner Brill indicated he 
would not be able to attend the July 17 meeting. 

There was no further business, and the meeting was adjourned. 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. B, May 29, 1987, EQC Meeting 

March 1987 Program Activity Report 

Discussion 

Attached is the March, 1987 Program Activity Report. 

ORS 468.325 provides for Commission approval or disapproval of plans and 
specifications for construction of air contaminant sources. 

Water Quality and Solid Waste facility plans and specifications approvals 
or disapprovals and issuance, denials, modifications and revocations of 
air, water and solid waste permits are prescribed by statutes to be 
functions of the Department, subject to appeal to the Commission. 

The purposes of this report are: 

1. To provide information to the Commission regarding the status of 
reported activities and an historical record of project plan and 
permit actions; 

2. To obtain confirming approval from the Commission on actions taken 
by the Department relative to air contaminant source plans and 
specifications; and 

3. To provide logs of civil penalties assessed and status of DEQ/EQC 
contested cases and status of variances. 

Recommendation 

It is the Director's recommendation that the Commission take notice of 
the reported program activities and contested cases, giving confirming 
approval to the air contaminant source plans and specifications. 

SChew:p 
MD26 
229-6484 
Attachment 

Fred Hansen 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

Monthly Activity Report 

March, 1987 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, 
Hazardous and Solid Waste Divisions March 1987 

(Reporting Units} (Month and Year} 

SUMMARY OF PLAN ACTIONS 

Plans Plans Plans 
Received Approved Disapproved Plans 

Month FY Month FY Month FY Pending --- ---
Air 
Direct Sources 10 55 8 34 0 0 25 
Small Gasoline 

Storage Tanks 
Vapor Controls 0 

Total 10 55 8 34 0 0 25 

Water ---
Municipal 16 104 12 120 0 0 27 
Industrial 11 77 9 73 0 0 11 
Total 26 181 21 198 0 0 38 

Solid Waste 
Gen. Refuse 1 16 10 20 
Demolition 2 2 2 
Industrial 2 12 14 13 
Sludge 1 1 1 
Total 3 31 0 27 0 0 36 

Hazardous 
Wastes 0 0 

GRAND TOTAL 40 267 29 267 0 0 99 

MP658 
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Permit 
Number 

l 
18 0074 
26 2068 
31 0002 

·1 20 7451 

I 
20 7471 
15 0004 
17 0029 
09 0001 

Plan 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PLAN ACTIONS COMPLETED 

Action Date 
County Number Source Name Process _Description Rcvd Status Assigned 

KlAMAIB 198 KLllMAIB PACIFIC CORP 01/13/87 APPROVED 
MULTNOMAH 202 ESCO CORPORATION Pll\NT 1 NEW FURNACE AND B/H 03/03/87 APPROVED 
UNION 205 BOISE CASCADE CORP BAGHOUSE REPLACE 03/06/87 APPROVED 
LANE 206 STATES VENEER - FOCH ST BAGHOUSE CYCLONE REPLACE 02/20/87 APPROVED 
LANE 207 SOUTHWEST FOREST IND. BAGHOUSE/BOILER 03/03/87 APPROVED 
JACKSON 209 BOISE CASCADE CORP BOILER ASH DUST SUPPRESSION 03/12/87 APPROVED 
JOSEPHINE 211 TIM-PLY CO. BAGHOUSE 03/12/87 APPROVED 
DESCHUTES 213 DAW FOREST PRODUCTS CO SCRUBBER FOR BOILER 02/13/87 APPROVED 

TOTAL NUMBER QUICK WOK REPORT LINES 8 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Qy§J;!.t~ ~:!.x:!.s;!.Qn MarQ!l l 9!l7 
(Reporting Unit) (Month and Year) 

D;!.reQt; SQyrQe§ 

New 
Existing 

Renewals 

Modifications 

Total 

In'11regt; SQY[Q~§ 

New 

Existing 

Renewals 

Modifications 

Total 

!JliAll~ IQIAl..S 

Number of 
P~m!l:!.ng f11r.m1t!:! 

MAR,5 
AA5323 

14 
10 
1 
5 
2 

14 
33 
.11 
96 

SUMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

.!:!rul1ll Il .!:!ruilll FY Pending Permits 

3 19 4 20 13 
2 25 6 19 16 

8 87 17 108 53 

....3. ....3..6. ~ _!UL -1!1. 
16 169 29 191 96 1385 

1 13 16 5 

0 0 0 0 0 

0 0 0 0 0 

.1 ~ .Q. ~ .1 

.1 

18 184 30 209 102 1651 

Comm11nts 
To be reviewed by Northwest Region 
To be reviewed by Willamette Valley Region 
To be reviewed by Southwest Region 
To be reviewed by Central Region 
To be reviewed by Eastern Region 
To be reviewed by Program Operations Section 
Awaiting Public Notice 
Awaiting end of 30-day Public Notice Period 

3 

Sources 
Reqr•g 
Permits 

1414 

1685 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PERMITS ISSUED 

Permit Appl. Date Type 
County Name Source Name Number Revd. Status Achvd. Appl. 

LINN ENTEK MANUFACTURING INC. 22 6024 12/08/86 PERMIT ISSUED 02/25/87 NEW 
CLACKAMAS PARK PL WOOD PRODUCTS ING 03 9504 05/23/86 PERMIT ISSUED 03/10/87 EXT N 
MULTNOMAH CITY OF GRESHAM WWTP 26 3228 08/26/86 PERMIT ISSUED 03/10/87 NEW 
MULTNOMAH IAKESIDE INDUSTRIES 26 3229 10/13/86 PERMIT ISSUED 03/10/87 EXT N 
CLACKAMAS CHARLES GRANT CO. 03 2726 10/21/86 PERMIT ISSUED 03/11/87 EXT N 
MARION RIVER BEND SAND & GRAVEL 24 5945 12/22/86 PERMIT ISSUED 03/11/87 RNW N 
MULTNOMAH US VETERANS ADMIN 26 2955 12/08/86 PERMIT ISSUED 03/11/87 MOD N 
UNION IDAHO TIMBER CORP . 31 0038 10/10/85 PERMIT ISSUED 03/11/87 EXT N 
WASHINGTON FOREST GROVE WMBER CO 34 2081 12/10/86 PERMIT ISSUED 03/11/87 RNW Y 
WASHINGTON C F TIGA_lUl SCHOOL 34 2450 12/22/86 PERMIT ISSUED 03/11/87 RNW N 
WASHINGTON CARNATION CO PET FOODS 34 2532 12/24/86 PERMIT ISSUED 03/11/87 RN\-J N 
WASHINGTON R.A. BROWN JUNIOR HIGH 34 2572 12/22/86 PERMIT ISSUED 03/11/87 RNW N 
WASHINGTON QUALI-COTE, ING. 34 2696 10/20/86 PERMIT ISSUED 03/11/87 EXT Y 
WASHINGTON TRUS JOIST CORPORATION 34 2736 07/29/86 PERMIT ISSUED 03/11/87 EXT N 
DOUGLAS INTERNATIONAL PAPER CO. 10 0036 03/21/86 PERMIT ISSUED 03/12/87 RNW Y 
MARION CITY VIEW CEMETERY ASSO. 24 4314 11/19/86 PERMIT ISSUED 03/16/87 RNW N 
MORROW READY-MIX SAND & GRAVEL 25 0017 09/18/86 PERMIT ISSUED 03/16/87 RNW N 
MULTNOMAH HEARTH CRAFI INC 26 3037 00/00/00 PERMIT ISSUED 03/16/87 y 
PORT. SOURCE COLUMBIA WESTERN CRUSHING 37 0365 01/20/87 PERMIT ISSUED 03/16/87 NEW Y 
DOUGIAS HERBERT LUMBER COMPl\NY 10 0043 09/03/86 PERMIT ISSUED 03/17/87 RNW N 
MARION HUMANE SOCIETY WILL VALLY 24 2327 12/01/86 PERMIT ISSUED 03/17/87 RNW Y 
MULTNOMAH VANRICH CASTING CORP. 26 2016 06/05/86 PERMIT ISSUED 03/19/87 RNW Y 
WASHINGTON AlilHA HIGH SCHOOL 34 2567 l(}/21/86 PERMIT ISSUF'.o C3/~9;'07 RNW N 
WASHINGTON OREGON ROSES, INC 34 2633 11/25/86 PERMIT ISSUED 03/19/87 RNW Y 
YAMHILL PURINA MILLS ING 36 5027 11/20/85 PERMIT ISSUED 03/19/87 RNW N 
PORT. SOURCE STAR CONCRETE 37 0284 03/09/87 PERMIT ISSUED 03/19/87 RNW Y 
,TACKSON BOISE CASCADE CORP 15 0020 02/23/87 PERMIT ISSUED 03/20/87 MOD Y 
lAKE OIL-DRI PRODUCTION CO. 19 0018 06/12/86 PERMIT ISSUED 03/20/87 RNW Y 
MARION NORPAG FOODS, ING. 24 1011 10/20/86 PERMIT ISSUED 03/20/87 RNW Y 

TOTAL NUMBER QUICK IllOK REPORT LINES 29 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Division March 1987 
(Reporting Unit) (Month and Year) 

* County 
* 
* 

PERMIT ACTIONS COMPLETED 

* Name of Source/Project * Date of * 
* /Site and Type of Same • Action * 
• • • 

Action 

Indirect Sources 

Washington 

MAR.6 
AA5324 

Beaverton-Hillsdale 
Commercial Center, 
624 spaces, 
File No. 34-8615 

03/ 13/ 87 Final Permit Issued 

• • 
• 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality March 1987 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED -21 

II 

* 
* 

County * Name of Source/Project 
* I Site and Type of Same 

* 

MUNICIPAL WASTE SOURCES - 12 

* Date of * 
* Action * 
* * 

Action * 
* 
* 

Deschutes Redmond 3-24-87 Comments to Engineer 

Marion 

Josephine 

Marion 

Tillamook 

Curry 

Coos 

Lincoln 

Claclcamas 

Douglas 

Douglas 

Statewide 

MAR.3 (5/79) 

Valleyview Subdivision 

Woodburn 
WWTP-RBC Return Channel 

Redwood SSS District 
M.F. Fish Subdivision 

Silverton 
South Water Street 
Project 418 

3-27-87 

3-26-87 

3-26-87 

NTCSA 3-26-87 
Laneda Extension (Library) 

Bandon 3-26-87 
Caprice Motel 

Lakeside 3-26-87 
Sewerage Improvements, Phase II 

Lincoln City 
South Anchor Ct 

West Linn 
Ann Estates Subdivision 

3-26-87 

3-12-87 

Canyonville 3- -87 
Fat Harvey's Etc. Connection 

Canyonville 3-28-87 
Holding Tank for Fat Harvey's 

Ring!ace USA, Inc. 
BIOMAX KH-6 Unit 

WC1839 

3-16-87 

7 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Provisional 
Approval 

Comment Letter 
to Engineer 

Comments to 
Region 

Comments to 
Manufacturer 

Page 1 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division March 1987 

* County 

* 
* 

(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED - 21 

* Name of Source/Project * Date of * 
* /Site and Type of Same * Action * 
* * * 

Action 

INDUSTRIAL WASTE SOURCES - 9 

* 
* 
* 

Washington Tektronix, Inc. 
Groundwater PUirJp-back 
System 

3-6-87 Application withdrawn 

Washington 

Lincoln 

Linn 

Clatsop 

Washington 

Lake 

Tillamook 

Marion 

MAR.3 (5/79) 

Tektronix, Inc. 
Building 02 Remedial 
Cleanup 

Road and Driveway Co. 
Oil/water Separators, 
Settling Ponds 

Pope & Talbot Pulp 
3 - 75HP aerators 

Wait Dairy 
Manure Control System 

Intel Corporation 
Storm Drain Improvements 

M.K. Ferguson Co. 
113 Retention Basin 

Fairview Acres Dairy 
Manure Control Facility 

Norpak Foods 
Additional Aeration & 
Clarifier Prior to Land 
Application 

WC1827 

3-6-87 Application withdrawn 

12-24-86 Approved 

2-24-87 Approved 

3-24-87 Approved 

3-17-86 Approved 

3-9-87 Approved 

3-24-87 Approved 

3-26-87 Approved 
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c.o 

SUMMRY-F Summary of Actions Taken 6 APR 87 
On Water Pennit Applications in MAR 87 

Number of Applications Filed Number of Pennits Issued Applications Current Number 
------------------------------------ ------------------------------------ Pending Pennits of 

Month Fiscal Year Month Fiscal Year Issuance (1) Active Permits 
----------------- ----------------- ----------------- ----------------- ----------------- -----------------

Source Category NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen 
&Pennit Subtype ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----

Domestic 
NEW 3 1 12 2 1 8 4 13 
RIV 1 1 1 1 1 
RWO 2 1 41 29 7 4 29 16 43 34 
MW 1 2 
MWO 5 7 2 2 3 8 7 2 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
Total 2 4 48 48 10 8 35 32 57 50 229 173 29 

Industrial 
NEW 2 2 7 11 22 1 2 2 4 28 9 12 4 
RIV 1 1 1 
RWO 1 3 27 15 3 3 21 12 17 12 
MW 1 
MWO 2 1 6 2 4 3 1 13 5 3 2 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
Total 5 6 41 28 26 6 4 3 38 16 33 27 27 6 163 132 352 

Agricultural 
NEW 1 1 
RIV 
RWO 1 1 1 1 1 
MW 
MWO 

----- ----- ----- ----- ----- ----- ----- ----- -----
Total 1 2 1 1 2 2 11 56 

=== === === === === === 
Grand Total 7 10 0 90 78 26 16 12 3 74 49 33 84 79 6 394 316 437 

1) Does not include applications withdrawn by the applicant, applications where it was detennined a pennit was not needed, 
and applications Where the pennit was denied by DEQ. 

NEW 
RIV 
RWO 
MW 
MWO 

It does include applications pending from previous months and those filed after 31-MAR-87. 

New application 
Renewal with effluent limit changes 
Renewal without effluent limit cfianges 
Modification with increase in effluent limits 
Modification without increase in effluent limits 
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iISSUE2-R 

PERMIT SUB-

AIL PERMITS ISSUED BETWEEN Ol-MAR-87 AND 31-MAR-87 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

CAT NUMBER TYPE TYPE FACILITY FACILITY NAME CITY 

General: Cooling Water 

IND 100 GENOl MWO 14719/B WASHINGTON ASPHALT CO., INC. PORTIAND 

General: Placer Mining 

IND 600 GEN06 NEW 102677/A SMITI!, JACK H. 

General: Suction Dredges 

IND 700 GEN07 NEW 102683/A PECK, LEONARD J. & PHIILIPS, PAUL D. 

NPDES 

DOM 100289 NPDES RWO 69500/A PIER POINT INN INVESTORS, A CALIFORNIA FLORENCE 
LIMITED PARTNERSHIP 

IND 3565 NPDES MWO 72634/A SMURFIT NEWSPRINT CORPORATION OREGON CITY 

IND 3618 NPDES MWO 72615/A SMURFIT NEWSPRINT CORPORATION NEWBERG 

DOM 3746 NPDES MWO 58805/B CIACKAMAS COUNTY SERVICE DISTRICT NO. 1 WELCHES 

DOM 100295 NPDES RWO 89103/A TOLEDO, CITY OF TOLEDO 

DOM 100296 NPDES RW 27866/A ESTACADA, CITY OF ESTACADA 

DOM 100297 NPDES RWO 10696/A BRANDY BAR IANDING INC. REEDSPORT 

DOM 100299 NPDES RWO 81276/A SILETZ, CITY OF SILETZ 

6 APR 87 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

MULTNOMAH/NWR 09-MAR-87 

JOSEPHINE/SWR 10-MAR-87 

JACKSON/SWR 10-MAR-87 

IANE/WVR 04-MAR-87 

CIACKAMAS/NWR 06-MAR-87 

YAMllIIL/WVR 06-MAR-87 

CIACKAMAS/NWR 10-MAR-87 

LINCOlN/WVR 17-MAR-87 

CIACKAMAS/NWR 17-MAR-87 

DOUGlAS/SWR 17-MAR-87 

LINCOlN/WVR 17-MAR-87 

DATE 
EXPIRES 

31-DEC-90 

31-JUL-91 

31-JUL-91 

30-NOV-91 

31-AUG-87 

30-NOV-87 

31-0CT-88 

31-MAR-92 

29-FEB-92 

31-DEC-91 

31-MAR-92 



I ISSUE2-R AIL PERMITS ISSUED BETWEEN Ol-MAR-87 AND 31-MAR-87 6 APR 87 PAGE 2 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 

------ ----- ---- -------- ------------------------------------------- --------------- -------------- --------- ---------
DOM 100300 NPDES RWO 90659/A UMATIUA, CITY OF UMATIUA UMATIUA/ER 17-MAR-87 31-JAN-92 

DOM 100110 NPDES MWO 6836/A BEAR CREEK VAILEY SANITARY AUTIIORITY CENTRAL POINT JACKSON/SWR 18-MAR-87 31-MAY-90 

DOM 100301 NPDES RWO 93769/A WARRENTON, CITY OF WARRENTON CIATSOP /NWR 18-MAR-87 31-MAR-92 

DOM 100302 NPDES RWO 3780/A ASHIAND, CITY OF ASHLAND JACKSON/SWR 27-MAR-87 31-0CT-91 

IND 100303 NPDES RWO 3690/A ASH GROVE CEMENT WEST, INC. PORTIAND MULTNOMAH/NWR 27-MAR-87 31-MAR-92 

IND 100304 NPDES RWO 32670/A GEORGIA-PACIFIC RESINS, INC. COOS BAY COOS/SWR 27-MAR-87 31-MAR-92 

IND 100305 NPDES RWO 96225/A WEYERHAEUSER COMPANY NORTH BEND COOS/SWR 27-MAR-87 31-MAR-92 

IND 100061 NPDES MWO 34855/B WESTNUT INC. DUNDEE YAMHIIL/WVR 30-MAR-87 31-MAR-90 

WPCF 

DOM 3797 WPCF MWO 20600/B UNION COUNTY ECONOMIC DEVELOPMENT 
CORPORATION 

IA GRANDE UNION/ER 04-MAR-87 31-JAN-89 

DOM 100290 WPCF RWO 24600/A DONALD, CITY OF DONALD MARION/WVR 04-MAR-87 30-NOV-91 

1--" 
DOM 100291 WPCF NEW 100099/A OJA, RICHARD A., DBA KNAPPA CIATSOP /NWR 04-MAR-87 29-FEB-92 

f-.~ DOM 100292 WPCF RWO 6134/A BARNHART PROPERTIES, INC. PENDLETON UMATIUA/ER 04-MAR-87 31-DEC-91 

IND 100293 WPCF RWO 68872/A PERMAPOST PRODUCTS CO. HIILSBORO WASHINGTON/NWR 04-MAR-87 31-JAN-92 

IND 100294 WPCF RWO 74244/A READY-MIX SAND AND GRAVEL CO., INC. MILTON FREEWATR UMATIUA/ER 10-MAR-87 31-JAN-92 

DOM 100239 WPCF MWO 100141/B CHILES, EARLE M. AND VIRGINIA H. PORTIAND MULTNOMAH/NWR 11-MAR-87 30-JUN-91 

DOM 100298 WPCF NEW 100175/A OREGON STATE DEPT OF TRANSPORTATION LINN/WVR 17-MAR-87 31-DEC-91 

IND 100306 WPCF RWO 64810/A OREGON STATE BOARD OF HIGHER EDUCATION CORVAILIS BENTON/WVR 27-MAR-87 31-MAR-92 

DOM 100307 WPCF RWO 40260/A JACKSON COUNTY PARKS & RECREATION 
DEPARTMENT 

ASHLAND JACKSON/SWR 27-MAR-87 31-MAR,92 

IND 100308 WPCF NEW 102596/A MONTMORE TIMBER PRODUCTS, INC. COOS BAY COOS/SWR 31-MAR-87 31-JAN-92 



1--" 
(\j 

I ISSUE2-R 

PERMIT SUB-

AIL PERMITS ISSUED BETWEEN 01-MAR-87 AND 31-MAR-87 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

GAT NUMBER TYPE TYPE FACILITY FACILITY NAME CITY 

6 APR 87 PAGE 3 

DATE 
COUNTY/REGION ISSUED 

DATE 
EXPIRES 

DOM 100309 WPCF RWO 27125/A JACKSON COUNTY PARKS AND RECREATION 
DEPARTMENT 

EMMIGRANT Il\KE JACKSON/SWR 31-MAR-87 31-MAR-92 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division March 1987 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sites Sites 
Received Completed Actions Under Reqr' g 

Month FY Month FY Pendinjl Permits Permits 

General Refuse 
New 2 3 
Closures 1 2 3 
Renewals 11 13 19 
Modifications 1 11 1 12 
Total 1 25 1 30 22 182 182 

Demolition 
New 1 2 
Closures 
Renewals 1 2 
Modifications 2 3 
Total 0 4 0 5 2 1 3 13 

Industrial 
New 4 9 6 
Closures 4 3 
Renewals 5 4 12 5 
Modifications 3 10 3 10 
Total 4 23 8 31 14 103 103 

Sludge DisEosal 
New 2 3 2 
Closures 
Renewals 1 
Modifications 1 1 
Total 1 4 0 4 2 16 16 

Total Solid Waste 6 56 9 70 40 

Hazardous Waste 

Outputs currently under revision. 

MAR.5S (11/84) (SB5285 .B) 

·1 ') 
. tJ 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

PERMIT ACTIONS COMPLETED 

* County 
* 
* 
Lane 

Lincoln 

Clackamas 

Douglas 

Douglas 

Jackson 

Douglas 

Columbia 

Lane 

* Name of Source/Project 
* I Site and Type of Same 
* 
Bohemia, Inc. 
Cascade Landfill 
Existing industrial 
waste landfill 

Georgia-Pacific Corp. 
Toledo Landfill 
Existing industrial 
waste landfill 

Metropolitan Service Dist. 
Clackamas Transfer & 
Recycling Center 
Existing transfer station 

C & D Lumber Company 
C & D Lumber Company Lndfl. 
Existing industrial 
waste landfill 

P & M Lumber Products 
P & M Lumber Landfill 
Existing industrial 
waste landfill 

Medford Corporation 
Medco Disposal Site 
Existing industrial 
waste landfill 

Louisiana-Pacific Corp. 
Round Prairie Lumber Co., 
Landfill 
Existing industrial 
waste landfill 

Boise Cascade 
South 80 Landfill 
New industrial waste 
landfill 

Davidson Industries, Inc. 
Sweet Creek Landfill 
Existing industrial waste 
landfill 

* Date of 
* Action 
* 

3/ 4/87 

3/ ll/87 

3/ 10/87 

3/10/87 

3/10/87 

3/10/87 

3/ 16/ 87 

3/20/87 

3/ 26/ 87 

March 1987 
(Month and Year) 

* Action 
* 
* 

Permit renewed. 

Permit renewed. 

*Permit amended. 

*Permit amended. 

*Permit amended. 

*Permit amended. 

Permit renewed. 

Permit issued. 

Permit renewed. 

These 

* 
* 
* 

* Permit amended by the Department to extend expiration date. 
actions are intended to simplify the renewal process when no 
changes in the permit are required. 

sign if ican t 

MAR.6 (5/79) SB66oo 

14 



JDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-MAR-87 AND 31-MAR-87 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

17-MAR-87 PCB CONTAMINATED SOIL & SOLIDS 

17-MAR-87 PCB ARTICLE DRAINED 

17-MAR-87 PCB LIQUID 

3 Request(s) approved for generators in Alaska 

10-MAR-87 PCB EQUIPMENT 

27-MAR-87 WASTE DDT 

2 Request(s) approved for generators in Idaho 

10-MAR-87 2,4-DICHLOROPHEMOXYACETIC ACID 

~ 
C:l1 

1 Request(s) approved for generators in Montana 

04-MAR-87 LAB PACK - POISON B 

10-MAR-87 SPRAY BOOTH SLUDGE 

10-MAR-87 FURNACE BAGHOUSE DUST 

18-MAR-87 LAB PACK - MISC WASTE 

18-MAR-87 MACHINE PARTS CLEANER 

18-MAR-87 LAB PACK MISC WASTE 

27-MAR-87 LAB PACK - CORROSIVE 

27-MAR-87 EMPTY CANS LAST CONTAINING MALATHION 

27-MAR-87 FILTER ELEMENTS 

9 Request(s) approved for generators in Oregon 

SOURCE 

PCB REMOVAL & CLEANUP ACTIVITY 

PCB REMOVAL & CLEANUP ACTIVITY 

PCB REMOVAL & CLEANUP ACTIVITY 

FEDERAL GOV'T 

ENV. SERVICES CONTRACTORS 

RCRA SPILL CLEANUP 

OTHER GOVERNMENT AGENCY 

SAWMILLS & PLANING MILLS 

BLAST FURNACES & STEEL MILLS 

PRIMARY PRODUCTION OF ALUMINUM 

SWITCHGEAR & -BOARD APPARATUS 

PRIMARY PRODUCTION OF ALUMINUM 

SEMICONDUCTORS 

FARM SUPPLIES & FEED 

SEMICONDUCTORS 

6 APR 87 PAGE 1 

DISPOSE ANNUALLY 

4 CU YD 

1 CU YD 

1.2 CU YD 

0.27 CU YD 

8 CU YD 

2.7 CUYD 

0.28 CU YD 

3.2 CU YD 

60 CU YD 

2 CU YD 

0.27 CU YD 

0.27 CU YD 

1.08 CU YD 

10 CU YD 

0.27 CU YD 



jDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-MAR-87 AND 31-MAR-87 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

04-MAR-87 PCB CONTAMINATED SOLIDS 

04-MAR-87 LAB PACK - WASTE CORROSIVE ACIDS 

04-MAR-87 LAB PACK - ORM-A 

04-MAR-87 WASTE GRAPHITE DUST 

04-MAR-87 LAB PACK - POISON B 

04-MAR-87 TANK BOTTOM SLUDGE / PENTACHLOROPHENOL SOLUTION 

10-MAR-87 WASTE CYANIDE 

10-MAR-87 MERCURY CONTAMINATED WASTE 

10-MAR-87 WASTE CERAMIC TAPE 

10-MAR-87 LAB PACK - OXIDIZER 

10-MAR-87 LAB PACK TOXIC 

SOURCE 

ELECTRIC SERVICES 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

AIRCRAFT 

OTHER GOVERNMENT AGENCY 

WOOD PRESERVING 

RCRA SPILL CLEANUP 

DEPARTMENT OF DEFENSE 

CERAMIC WALL & FLOOR TILE 

COLLEGES & UNIVERSITIES 

COLLEGES & UNIVERSITIES 

10-MAR-87 SOIL & DEBRIS CONTAMINATED WITH PENTACHLOROPHENOL SUPERFUND SITE CLEANUP 

10-MAR-87 SOLID PENTACHLOROPHENOL SLUDGE SUPERFUND SITE CLEANUP 

10-MAR-87 DEBRIS CONTAMINATED WITH PENTACHLOROPHENOL SUPERFUND SITE CLEANUP 

10-MAR-87 SOLID PENTACHLOROPHENOL SLUDGE SUPERFUND SITE CLEANUP 

18-MAR-87 PRETREAT FACILITY SLUDGE AIRCRAFT PARTS 

27-MAR-87 FIBER REINFORCED PLASTIC CELL TOPS ALKALIES & CHLORINE 

27-MAR-87 CLOTHING, RAGS, GLOVES ALKALIES & CHLORINE 

27-MAR-87 PHTHALIC ANHYDRIDE OTHER INDUS. ORGANIC CHEMICALS 

27-MAR-87 BLASTING ABRASIVE MATERIALS ALKALIES & CHLORINE 

27-MAR-87 PCB CONTAMINATED SOILS & SOLIDS PCB REMOVAL & CLEANUP ACTIVITY 

,..... 
Cc 

21 Request(s) approved for generators in Washington 

36 Requests granted - Grand Total 

6 APR 87 PAGE 2 

DISPOSE ANNUALLY 

2.7CUYD 

3.24 CU YD 

0.54 CU YD 

500 CU YD 

0.27 CU YD 

54 CU YD 

25 CU YD 

13.5 CU YD 

30 CU YD 

0.27 CU YD 

0.27 CU YD 

200 CU YD 

202.5 CU YD 

90 CU YD 

16.2 CU YD 

9.72CUYD 

40 CU YD 

4.05 CU YD 

6.75 CU YD 

30 CU YD 

100 CU YD 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program March, 1987 
(Reporting Unit) ( Mcin th and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Actions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 
Commercial 9 83 5 64 224 220 

Airports 0 6 1 1 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

County 

Multnomah 

Lane 

Douglas 

Jackson 

Josephine 

* 
* 

FINAL NOISE CONTROL ACTIONS COMPLETED 

Name of Source and Location 

Burlington Northern Railroad, 
Portland 

Fircrest Foods, Inc., 
Creswell 

D. R. Johnson Lumber Company, 
Riddle 

Special Products of Oregon, 
Phoenix 

Spalding and Son, Inc., 
Grants Pass 

18 

* 
* 

March 1987 
(Month and Year) 

* 
Date * Action 

03/87 In Compliance 

03/87 In Compliance 

03/87 In Compliance 

03/87 In Compliance 

03/87 In Compliance 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1987 

CIVIL PENALTIES ASSESSED DURING MONTH OF MARCH, 1987: 

Name and Location 
of Violation 

Walter Fern 
Dall as, Oregon 

Mallorie's Dairy, Inc. 
Silverton, Oregon 

VAK:b 
GB6608 

Case No. & Type 
of Violation 

AQOB-WVR-87-21 
Unauthorized open 
burning of 
commercial waste 

WQ-WVR-87-10 
Negligent discharge 
of animal waste into 
public waters 

Date Issued Amount Status 

3/23/87 $250 Awaiting response 
to notice. 

3/23/87 

19 

$5,000 Respondent does 
not contest the 
penalty, but 
requests addi
tional time to 
pay. 
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March, 1987 
DEQ/EQC Contested Case Log 

LAST 
ACTIONS MONTH PRESENT 

Preliminary Issues 0 
Discovery 0 
Settlement Action 2 
Hearing to be scheduled 
Department reviewing penalty 
Hearing scheduled 

2 
0 
0 

HO's Decision Due 2 
Briefing 0 
Inactive 4 

SUBTOTAL of cases before hearings officer. 10 

HO's Decision Out/Option for EQC Appeal 
Appealed to EQC 

1 
3 

EQC Appeal Complete/Option for Court Review 
Court Review Option Taken 

0 
0 

Case Closed 

TOTAL Cases 

15-AQ-NWR-87-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
HW 
HSW 
Hrng Rfrl 

Hrngs 
NP 
NPDES 

NWR 
oss 
p 
Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 

0 

14 

15th Hearing Section case in 1987 involving Air 
Quality Division violation in Northwest Region 
jurisdiction in 1987; 178th enforcement action 
in the Department in 1987. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General 1 
Air Quality Division 
Air Quality, Open Burning 
Central Region 
Date of either a proposed decision of hearings 
officer or a decision by Commission 
Eastern Region 
Field Burning 
Hazardous Waste 
Hazardous and Solid Waste Division 
Date when Enforcement Section requests Hearing 
Section schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System 
wastewater discharge permit. 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All parties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid Waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 

0 
0 
2 
0 
0 
0 
4 
0 
4 

10 

0 
4 
0 
0 
0 

14 

Transcr 
Underlining New status or new case since last month's contested 

case log 
WQ 
WVR 

CONTES.B 

Water Quality Division 
Willamette Valley Region 

q ·.j' 
;::, .1-



Pet/Resp 
Name 

WAH CHANG 

WAH CHANG 

Mc INNIS 
ENTERPRISES, 
LTD., et al. 

Mc INNIS 
ENTERPRISES, 
LTD., et al. 

FUNRUE, Amos 

1\.:) 

N 
DANT & RUSSELL, 
INC. 

BRAZIER FOREST 
PRODUCTS 

NULF, DOUG 

CONTES.T 

March 1987 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

04/78 04/78 

04/78 04/78 

09/20/83 09/22/83 

10/25/83 10/26/83 

03/15/85 03/19/85 06/20/85 

05/31/85 05/31/85 03/21/86 

11/22/85 12/12/85 02/10/86 

01/10/86 01/13/86 05/05/86 

Prtys 

Prtys 

Prtys 

Prtys 

Dept 

Prtys 

Dept 

Dept 

-1-

16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

03-P-WQ-WVR-78-2012-J 
NPDES Permit 
Modification 

56-WQ-NWR-83-79 
WQ Civil Penalty 
Of $14,500 

59-SS-NWR-83-33290P-5 
SS license revocation 

05-AQ-FB-84-141 
Civil Penalty of $500 

15-HW-NWR-85-60 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

23-HSW-85 
Declaratory Ruling 

01-AQFB-85-02 
$500 Civil Penalty 

Case 
Status 

Current permit in 
force. Hearing 
deferred. 

Current permit in 
force. Hearing 
deferred. 

Hearing deferred. 

Hearing deferred. 

EQC affirmed $500 penalty 
June 13, 1986. Department 
of Justice to draft final 
order reflecting EQC action. 

Settlement action. 

EQC issued declaratory ruling 
July 25, 1986. Department of 
Justice to draft final order 
reflecting EQC action. 

Nulf appealed decision imposing 
$300 civil penalty. 

March 1987 



N 
c. ... : 

Pet/Resp 
Name 

VANDERVELDE, ROY 

MALLORIE'S 
DAIRY, INC. 

MALLORIE'S 
DAIRY, INC. 

MONTEZUMA WEST 

M & W FARl'JS , 
INC. 

RICHARD KIRKHAM 
dba, WINDY OAKS 
RANCH 

CONTES.T 

March 1987 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

06/06/86 06/10/86 11/06/86 

09/08/86 09/08/86 04/10/87 

09/08/86 09/08/86 04/10/87 

10/09/86 10/09/86 

12/28/86 02/20/87 

01/07/87 03/04/87 

Resp. 

Prtys 

Prtys 

Prtys 

Hr gs 

Hr gs 

-2-

05-WQ-WVR-86-39 
$5,500 Civil Penalty 

07-WQ-WVR-86-91 
WPCF Permit violations 
$2,000 Civil Penalty 

08-AQOB-WVR-86-92 
$1,050 Civil Penalty 

10-HW-SWR-86-46 

12-AQ-FB-86-11 
$300 civil penalty 

l-AQ-FB-86-08 
$680 civil penalty 

Case 
Status 

Appealed to EQC. 

Decision due. 

Decision due. 

Settlement action. 

Decision due. 

Decision due. 

March 1987 
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11 Source and II 
11 Permit No. II 

II ii 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

VARIANCE LOG 

• Variance * Date 11 Date II 

Location II From (Rule) 11 Granted * Expires 11 

II II ii II 

SOLID WASTE DISPOSAL SITES 

Halfway Baker County Open Burning 6/ 13/86 5/31/91 
( 181) Standards 

OAR 340-61-040 (2) 

Richland II " n 

(323) 

Powers Coos County II 

( 160) 

Dayville Grant County II II n 

(332) 

Long Creek II II " n 

( 127) 

Monument " " " " 
(324) 

Seneca II n " " 
(201) 

Adel Lake County " II " 
(4) 

Christmas II " II " 
Valley 
(9) 

Fort Rock II " II n 
(276) 

Paisley II 11 " 
( 17 8) 

Plush " II II " ( 10) 

SB5968 -1-

ii 

Status !I 

ti 

On Schedule 

" II 

n II 

II II 

fl II 

" II 

II II 

II II 

fl II 

" " 

" " 

" " 



0 Source and II II Variance 11 Date * Date ti II 

• Permit No. • Location • From (Rule) 1t Granted • Expires 11 Status ti 

• ti II II II II li 

SOLID WASTE DISPOSAL SITES 

Silver Lake Lake County Open Burning 6/13/86 5/31/91 On Schedule 
( 184) Standards 

OAR 340-61-040(2) 

Summer Lake tt " " " " " 
( 183) 

Jordan Valley Malheur County " " n " II 

(295) 

Juntura " II " n II II 

(272) 

McDermitt " II n II " " (310) 

Imnaha Wallowa County n n II II n 

(300) 

Troy n II n II " II 

( 192) 

Mitchell Wheeler County II n II " " ( 175) 

SB5968 -2-
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

VARIANCE LOG 

April 1987 

LOG OF WATER QUALITY STIPULATED CONSENT ORDERS 

The water quality program supplements its permit program by use of stipulated consent 
orders establishing time schedules for construction of waste treatment facilities. 
The following consent orders are in force. 

Source and 
Permit No. Location 

(Municipal Sources) 

Happy Valley Clackamas 
County 

Silverton Marion 
County 

Tangent Linn 
County 

Coos Bay Coos 
Plant il County 

(Industrial Waste Sources) 

Northwest The Dalles 
Aluminum 

Reynolds Troutdale 
Metals Co. 

Pennwalt Portland 
Corporation 

Smith Frozen Weston 
Foods 

Jeld Wen, Klamath 
Inc. Falls 

MP644 

Purpose 

Establish 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

Establishes 
compliance 
schedule 

2~ .. J 
~ i 

Date 
Granted ---

2/17/78 

1/14/83 

11/1/83 

7/86 

9/18/86 

3/25/86 

3/24/86 

8/12/86 

4/14/87 

Date 
Expires 

None 

4/1/85 

1/1/86 

None 

12/31/89 

6/1/89 

7/1/87 

12/1/87 

None 

Status 

Must be 
renegotiated 

Facility on line, 
in compliance 
with order 

Construction 
initiated, permit 
out for public 
notice 

Conditions being 
achieved as of 4/87 

Conditions being 
achieved as of 4/87 

Conditions being 
achieved as of 4/87 

Conditions being 
achieved as of 4/87 

Conditions being 
achieved as of 4/87 

Conditions being 
achieved as of 4/87 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

* 
* 
* 

Source and 
Permit No. 

* * 
* Location * 
* * 

AIR QUALITY 

Brand-S Benton 
Corporation County 
(Leading-Plywood) 
(02-2479) 

Mt. Hood Oil 
Company 
(26-3015) 

MP657 
MAR.22 (7/83) 

Multnomah 
County 

MONTHLY ACTIVITY REPORT 

VARIANCE LOG 

March, 1987 

* Date * Date * Variance 
From (Rule) * Granted * Expires * Status 

* * * 

Veneer Dryer Stds 1/31/86 12/01/86 On 
OAR 340-25-315(1) (b) compliance 

schedule. 

Gasoline vapor bal. 6/13/86 12/13/86 In 
Requirements compliance. 
OAR 340-22-120 (1) (b) 

* 
* 
* 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item C, May 29, 1987, EQC Meeting 

TAX CREDIT APPLICATIONS 

Director's Recommendations 

It is recommended that the Commission take the following action: 

1. Issue tax credit certificates for pollution control facilities: 

Appl. 
No. 

T-1840 

T-1874 

AP]?licant 

Portland General Electric 

Portland General Electric 

Facility 

Replacement of PCB 
capacitors 

Oil spill containment 
system 

2. Revoke Pollution Control Facility Certificates 853 and 1034 issued 
to Champion International and reissue to Hanel Lumber Co. (letters 
attached). 

s. Chew:p 
(503) 229-.6484 
May 7, 1987 
MP660 

Fred Hansen 



EQC Agenda Item C 
May 29, 1987 
Page 2 

Proposed May 29, 1987 Totals: 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

$ - 0 -
462,427.83 

- 0 -
- 0 -

$ 462,427.83 

1987 Calendar Year Totals not including Tax Credits Certified at 
this EQC meeting. 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

S. Chew:p 
(503) 229-6484 
May 7, 1987 
MP660 

$ 131,118.63 
798,885.45 

61,564.00 
- 0 -

$ 991,568.08 



Application No. T-1840 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Portland General Electric Company 
121 S. w. Salmon Street 
Portland, OR 97204 

The applicant owns and operates an electric utility company with 
distribution lines throughout Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Facility 

The project consists of the replacement and disposal of PCB filled 
pole mounted capacitors. Each unit was replaced with a capacitor 
filled with non-PCB insulating oil. 

Claimed Facility Cost: $ 447,284.97 
(Accountant's Certification was provided). 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed 
by ORS 468.150 through 468.190 in effect on January 1, 1984, and by 
OAR 340-16-015 (effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed July 23, 1985 
less than 30 days before installation commenced on July 29, 1985. 
The application was reviewed by DEQ staff and the applicant was 
notified that the application was complete and that installation 
could commence. 

b. The request for preliminary certification was approved before 
application for final certification was made. 

c. Installation of the facility was substantially completed on 
December 12, 1985 and the application for final certification was 
found to be complete on September 8, 1986 within 2 years of 
substantial completion of the facility. 
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4. Evaluation of Application 

a. Although this project may ultimately reduce PGE's liability for 
spill cleanup, the facility is eligible because the principal 
purpose of the facility is to comply with a requirement imposed 
by the federal Environmental Protection Agency to prevent water 
pollution. 

This prevention is accomplished by equipnent replacement 
to eliminate the potential of PCB releases to the environment. 

In accordance with federal law the use of PCB capacitors outside 
restricted-access electrical substations is prohibited after 
October 1, 1988. The applicant has replaced approximately 206 
pole mounted capacitors with non-PCB units at various locations 
in Clackamas, Columbia, Marion, Multnomah, Polk, Washington and 
Yamhill Counties. The PCB units were removed and, as required 
by federal regulations, sent to an EPA approved incinerator in 
Arkansas for final destruction. 

b. Analysis of Eligible Costs 

ORS 340-16-030(2) lists five factors which must be considered 
in establishing the percent of the pollution control facility 
cost allocable to pollution control. 

Factor (a}, the extent to which the facility is used to recover 
and convert waste products into a salable or usable commodity 
is not applicable here since there is no waste conversion. 

Factor (b}, the estimated annual percent return on investment 
in the facility, would result in 100 percent allocable, if used, 
since there is no return on investment. Because these capacitors 
are like for like replacement, there is no benefit to PGE's 
overall return on investment other than the early equipnent 
replacement. In this case the use of other factors would be 
more applicable since they accurately reflect the gain to PGE 
from installation of the new capacitors. 

Factor (c}, alternative methods, equipnent and costs for 
achieving the same pollution control objective, is not applicable 
since no alternatives to replacement of the capacitors have 
been identified. 

Factor (d), related savings or increase in costs which occur 
or may occur as a result of the installation of the facility 
is the most appropriate factor to use in this case. 
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Factor (e), other factors which are relevant in establishing 
the portion of the facility cost properly allocable to pollution 
control, is not applicable since there are no other factors. 

PGE does realize some savings from the project. Since the useful 
life of capacitors is about 27 years and the average age of the 
replaced capacitors was 11 years the applicant benefitted by 
obtaining new electrical distribution equipnent. 

The costs associated with this project are for labor, overhead, 
equipnent and PCB treatment. The Department viewed the costs 
for PCB treatment as fully allocable for pollution control, but 
prorated the labor, overhead, and equipnent costs based on the 
average years of remaining life (16 years). The portion of the 
facility cost that is allocable for pollution control is 
calculated as follows: 

5. Summation 

PCB incineration 
Labor (16/27 x 31,178.13) 
Overhead (16/27 x 170,830.85) 

Includes construction supervision, 
engineering, accounting 

Equipnent (16/27 x 211,351.39) 

$ 33,924.60 
18,457.45 

101,131.86 

125,120.02 

278,633.93 

$278,633.93/$447,284.97 = 0.622 or 62% 

In accordance with OAR 340-16-030(4), the portion of costs 
properly allocable for pollution control must be in 
increments of one percent. 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible for final tax credit certification in 
that the principal purpose of the facility is to comply with a 
requirement imposed by the federal Environmental Protection 
Agency to prevent water pollution and accomplishes this purpose 
by equipnent replacement or redesign to eliminate the potential 
for toxic releases to the environment. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly allocable to 
pollution control is 62%. 
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6. Director's Recommendation 

MC:p 
MP488 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $447,284.97 
with 62% allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-1840. 

March 31, 1987 



Application No. T-1874 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 • Applicant 

Portland General Electric Company 
121 s.w. Salmon street 
Portland, OR 97204 

The applicant owns and operates an electric utility company with 
substations throughout Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Facility 

The facility is an oil spill containment system at the Denny 
Substation in Beaverton, Oregon. The facility consists of 353 feet of 
pressure treated 2 x 16 lumber, 37 yards of mason's sand, and 22 
yards of 3/4 minus crushed rock. 

Claimed Facility Cost: $15, 142 .86 

3. Procedural Requirements 

The facility was completed after December 31, 1983, so it is governed 
by ORS 46 8. 150 through 46 8 .190 in effect on January 1 , 1984, and by 
OAR 340-16-015 (effective July 13, 1984; amended March 21, 1985). 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed October 9, 
1984 more than 30 days before construction commenced on January 
15, 1985. 

b. The request for preliminary certification was approved before 
application for final certification was made. 

c. Construction of the facility was substantially completed on 
February 14, 1986 and the application for final certification was 
found to be complete on February 10, 1987 within 2 years of 
substantial completion of the facility. 
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4. Evaluation of Application 

a. The facility is eligible because the principal purpose of the 
facility is to comply with a requirement imposed by the federal 
Environmental Protection Agency to prevent water pollution, 

This prevention is accanplished by the containment of industrial 
waste as defined in ORS 46 8, 700. 

In accordance with federal law, electric utility companies must 
provide oil spill contianment facilities at substations where oil 
filled equipment is utilized. 

Three sides of the Denny Substation have been trenched and 
backfilled with mason's sand. A 2 x 16 pressure treated wood 
timber has been partially buried in the sand to act as a 
containment berm. The sand has been covered with crushed rock. 

The untrenched side of the substation is upgradient. Normal 
storm runoff will flow towards the trenches and pass through the 
sand under the timber, In the event of an oil spil 1, the sand 
would retard the oil and provide time for the cleanup crew to be 
dispatched to the site. Equipment monitors would warn crews of 
any failure. The crews would remove the oil and contaminated 
sand, and reconstruct the facility following site cleanup. 

b. Analysis of Eligible Costs 

There is no return on investment for this facility. One hundred 
(100) percent of the cost of the facility is allocated to 
pollution control. 

5 • Summa ti on 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible for final tax credit certification in 
that the principal purpose of the facility is to comply with a 
requirement imposed by the federal Environmental Protection 
Agency to prevent water pollution and accomplishes this purpose 
by the contianment of industrial waste as defined in ORS 468.700, 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 
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6. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $15,142,86 
with 100% allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-1874. 

L. D. Patterson:c 
WC17 86 
( 503) 229-537 4 
March 27, 1987 



State of Oregon 
Department of Environmental Quality 

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATION 

1. Certificates issued to: 

Champion International Corporation 
Champion Building Products Division 
P.O. Box 10228 
Eugene, OR 97401 

The Certificates were issued for water quality and solid waste 
pollution control facilities. 

2. Summation: 

In 1977 and 1979, the EQC issued pollution control facility 
certificates 853 and 1034 to Champion International. Champion 
International sold the Neal Creek plant in Odell, Oregon to Hanel 
Lumber Co. in February 1983. Hanel has requested that the two tax 
credits associated with the acquisition be reissued under their name. 

3. Director's Recommendation: 

It is recommended that Certificate Numbers 853 and 1034 be revoked 
and reissued to Hanel Lumber Co., Inc., the certificates to be valid 
only for the time remaining from the date of the first issuance. 

s. Chew:p 
229-6484 
May 7, 1987 
MP661 



GRANT L. VEILE 
CERTIFIED PUBLIC ACCOUNTANT 

7100 SW. HAMPTON ST., SUITE 235 

TIGARD, OREGON 97223 

TELEPHONE (503) 620.6872 

Department of Enviromental Quality 
811 s. w. 6th 
Portland, Oregon 97204 

Attn: Sherry Chew 

Dear Ms Chew: 

April 15, 1987 

In accordance with your request, I am enclosing a 
letter from Champion International Corporation to Hanel 
Lumber Co., Inc. dated January 23, 1985 together with copies 
of pollution control facility Certificate #853, dated 11728/77 
and Certificate #1034, dated 12/14/79. The plant was ac
quired by Hanel from Champion the end of February of 1983. 

I URderstand from you that these certificates will 
have to be reissued to Hanel Lumber Co., Inc. in order for 
the remaining credits to be claimed. Please mail the reis
sued certificates to Hanel Lumber Co., Inc. 4865 Highway 35, 
Hood River, Oregon 97031, with a copy to Grant L. Veile, 
7100 S, W, Hampton St, Suite 235, Tigard, Oregon 97223. 
Please indicate to me whether the balances on Champions letter 
of January 23, 1985 are still available and for what periods. 

Your early attention to this matter will be ap
preciated, because a filing of Oregon tax return on Hanel 
is· due shortly. Hanel Lumber Co., Inc. has not used any of 
the unused credits to date. 

GLV/ev 
Encls. 

cc: Robert L, Hanel 

Sincerely, 

~ve!~ 



' ' 
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E,ugene, Oregon 97440 
, ... ..-.,:Jo3 687·-4611 

~I Champuon 
~ Champion International Corporation 

Mr. Robert Hanel 
Hanel Lumber Co., Inc. 
4865 Highway 35 
Hood River OR 97031 

Dear Mr. Hanel: 

January 23, 1985 

At the time we sold our Neal Creek mill, we held two Oregon Pollution 
Control Certificates that qualified us for a tax credit. The buyer 
of the m"ill is entitled to use the remaining credit available under 
these certificates. We had elected to use these credits as a reduction 
of Oregon income taxes. The following is a summary of the certificates 
showing the credit available for your use: 

Certificate No. 

853 
1034 

Remaining Credit 

$ 5,980 
15,792 

Bal. of 1983 

$1, 300 
2,257 

Yearly 1984 on 

$1 , 560 
2,708 

Certificate #853 credit runs through 1986 and #1034 runs through 1988. 
Copies of the certificates are enclosed for your files. 

Very truly yours, 

(AJA . ~ 1<?0ff 
Marvin F. Rapp 

MFR/bd 
Enclosures 

cc Duane Buttler 



' . "'· .) • / 
· --"' State of Oregon 

DEPARTMENT OF ENVUWNMENTAL QUALITY 
Date of lo;:sue 11/18/77 

Application No. T-9 31 

POLLUT!ON FACll!TY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Champion International Corporation 

I Champion Building Products Division Neal Creek Plant j 
j ~~g~~e~o~;!~~~8 

97401 
Odell, Oregon l 

I ~ D Lessee :0 Owner l 
jne.Scription ot Pollution Cor.trol Facility: ij 
I ;! 

'
\ Log deck s p-r ink 1 i ng water recy-c 1 e ~· 

J 

"'----~---~--~-~--------------------------,-,.,.,-------'---!! Type of Pollution Control Facility: . D Air D Noisl!I !'VI Water D Solid Waste · 

Date Pollutiun Control Facility was completed: l l /l 176 ';,laced into operation: 5/l/77 --' 
Actual Cost o! Pollution Control Facility; S 31 1 . ' 99.00 
l--------al--b-----''--'-~------------ ! 

I 
Percent of actual cost proptrly loca le to poll.ution control: 

. 80% or more I 
\ . ~ 

!n accordance with the prov1s1ons of ORS 468.155 et seq., It Is he~eby certified that the facility described 
herein and in the applic<Jtion referenced above is a "Pollution Control Facitity11 within the definiti.on of ORS 
468 .. !55 and that the air or water facility was constructed on or after Jilnuary ·), 1967, the .solid waste fa
cJ;Jty wa5: under construction on or after January l, 1973. or the noise'facil!ty was conscrui;;t.ed on or after 
January 11 1977, a11d the facility is designed for, and is being operated or will operate to a substantial ex
tent for the purpose of preventing. c.ontrolling or reducing air, \~ater, noise or solid waste potluti·on. and 
that the facility is nece5sary to satisfy th~ intent$ and purposes of ORS Chapter 459, 1~67 or !~68 and the reg
u!~tlons adopted- thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulaticns of 1.he Department of Envirorunental Quality and the follov1ing special conditions: 

1. The facility shall be c:ont:nuously operated at maximum efficiency for the designed Purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2.. 'I'he Department of Environmental Quality shall be immediately notified of any proposed change in use· or method 
of operation of the facility :and if, !or- any reason, the facility ceas<·s to operate tor its intended pollution control 
purpose·. · 

3 .. Any reports or monitoring data requested by the Department of Environment.al Quality shall be p1"Cltnptly pro
vided. 

Title Joe·B. Richards, Chairm~a~"'---~--

Approved by the En\ri.ronrr1cntal Quality Commission on 

the 18th · day o! November 19.JL 

OEQ/TC-6-10/77 



, ·~State of Oregon 
'DFJ'AI~TMENT OF EN'f!lRONMENTAL QUALXTY Date of.' !ssue 12/14/79_ 

POl.JJJTION CONTROL 

Issued To: 
Champion International Corp. 
Champion Building Products 
P. 0. Box 10228 
Eugene, Oregon 97440 

Application N-0. T- l l Z5 

FACH.ITY CERT!FICA TE 

Location a! Pollution Control Facili:ty: 

Odell, Oregon 

i As: 0 Lessee ;a Owner 

r 
Description of Pollution Control Facility: 

Wood residue processing equipment including a West 
conveyors, motors, structural steel and concrete. 

Salem Classifier, 

I 
I 
' I· I 
I 
i 
1 l Type o!.: Pollution Control Facility: a Air D Noise Solid Wa.sttt a Bauu:dou.s 'Was.ta a Un.ed Oil I I Date Pollution Control FaciJJty was completed: G/30/?S Placed inta operation: 6130178 I 

, Actual Coot of Pollution Con:;:tt:-'Ol7'F"'a-cill'"'·=ir.-.---=~-".:.,.,:..::.:_:_.:_ ______________ ::;.,;'..;:.~-:..-----l 

Q Wa1:ar /JI 

! Percent ot actu.ill cost properly allocable to pollution control: 

100% 
I 

Based upon the info.rm&ti.on cont-.a.i.n&d. in thl'll app.lication rafarenced a.OOV8, the Environt11ental Quality 
Comm..i..ssion certifies that the facility de9crihed herein wa~ erected, const:.ructed or installed in 
accordanc<i'll w.ith ths requi.:r~ts of ORS 4613-l.75 and su.bs&ction Cl) of ORS 46S .. 165r and i.!l designed for, 
and .i.s b&ing operated or \iill. oparat:e t.o a sub.st.anti.al. extent: fox: th.a purpose. of praventi.o9 .. controll.ing 
or reducing air~ watru:' or no~ pollution or solid waste. h.a..zardou.& wa.st.es or U..."!.ed oilp and. t.b.at. it :ls 
necessary to. satisfy th'iii inr.a.nts- and pw:po~i.~ of ORS Chap~ 4.54, 4.59·~ 467 and. 468 a.rd. ro.J.e:i. adopted 
the.r~.1o::r~ 

There£ora;r th:L"I. Pollution Control Fa.c:i.l.it:y Ce:rt.i.fic.a.ta. i..s iasu8d thi=J. da.tG :subject to comp;} j ""rft. with. tba 
sta.f:JJ.teE. of tba Sta.ta. of. Ore90n, th& requl.ation.s. of th~ Dep&l'.i::::!.IW<nt of EnvixormMmt.h.l Qua.llt.y and thai. 
fnllow.i.nq spee.ial., crud!.tions::-

1..... Th& faciµ.ty shal.l be cont.i.nuou..&ly ope.:cated. at ~ et.fic:.iency fo:c: th.a designed pw:poim: of_. 
preventing~ cont:rol.!inq:, and redu~ tlm i...J'Pet of pollut..ton as i.Dcli.~ted above. 

z.. Ths Depa.rt:mAnt of E.nvi:ronmanta!. Qua.lJ~ty shR.J.J,, ha immsdf.ataly not.ifiOO of any pro_pos.md cha.Dge; in us,e. 
or met.hod of opera:ti..nn nf' tho facili.ty and. ii!.; tor. any I"f'I..!iSOXl,.. tho;, t~ty Cf;iifilS'$; to O{Ja.J:e:.ta tor 
:'.:ts. int.~\d. po.Lllit'",,:i,cu:.. -cant·J•,;:al. p~~e..__ 

3. Any :f:eport.s or monitori.nq data:. .requezT.00 by tha Da~t of El:'lvix:ot~nmita.J. Quzilit;:y sh!U1.. ha promptly 
provi.c:.k!d.... 

NO"TE. - Th1a> faci.l...Lty descx:ibed. he.re.in is-. not e..Ltgi.bl& to. recei.vg t.a.x credit cortl.fica.tion as. a.n Enargy 
Cons~!X'V't1tion :F'acility.uro::1er the provisions of Chaptnr 512, Oregon !..aw 1979. if the- person issuEtd, 
the Ce:r::ti.f.i.cat:a. e.let~ts:. ta ta.ks. t.\:J.a. ta;)!;.,. c:c:OO.i..t.:. re.J..i.g.E_ U!M'.l.'.}~. O , 116. .. 097 or. 3J."J. .. O:J2-

Signed 

Title 
J Chairman 

Approved by the Environmental Quality Commission on 

l lith December 79 the ----Ml' of ___________ 19.:~ 

DEQiTC-6 10/79 



DEQ-46 

NEIL GOLDSCHMIDT 
GOVERNOR 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Envirorunental Quality Commission 

Director 

Agenda Item D, May 29, 1987, EQC Meeting 

Request for Issuance of an Environmental Quality Commission 
Compliance Order for the North Albany County Service 
District 

Background and Problem Statement 

The North Albany Area has about 4,000 residents and a projected year 2000 
population of 7,500. Efforts to provide sewers to the area began on 
December 29, 1972, when the Benton County Board of Commissioners ordered 
the formation of the North Albany County Service District. 

Little progress toward sewering has been made since 1972. The major issues 
relate to land use and jurisdictional questions. North Albany is within 
Benton County, but has been included in the City of Albany's urban growth 
boundary. Albany has been identified as the ultimate provider of urban 
servicesi however the majority of North Albany residents do not wish to 
become part of the City of Albany. Attachment A is a map showing the North 
Albany area and the City's urban growth boundary. 

Residents of North Albany depend entirely on septic tanks and drainf ield 
systems for sewage treatment and disposal, with the exception of Riverview 
Heights Subdivision. Riverview Heights is within the District, but the 
123-home subdivision is served by a small sewage treatment plant now owned 
and operated by the District. 

North Albany has a long history of sewage and drinking water problems. 
Although drinking water issues have been resolved by consolidation of water 
districts and obtaining water from Pacific Power and Light (facility now 
owned by Albany), the potential health hazards and surface water 
contamination due to the failing on-site systems remain. 

During the winter of 1979/1980, the Department and Benton County conducted 
a door-to-door sanitary survey to assess the failure rates for the on-site 
systems. Bacteriological sampling and/or dye testing was included. A 
high failure rate was found for an area of 240 homes, known as area II-A. 
Area II-A had an overall failure rate of 36%, with one segment of 46 homes 
showing 75% of the systems failing. The bacteriological sampling and/or 
dye testing confirmed the presence of human sewage contamination in yards, 
streets, water meter boxes, roadside ditches and seasonal tributary 
streams. Additional bacteriological sampling in 1984 and 1987 again 
confirmed the presence of sewage contamination, a violation of ORS 468.770. 
Documentation of the survey results and the contamination is summarized 
in Attachment B. Area II-A was also found to have little potential for 
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successful repairs to the on-site systems due to its concave topography, 
very poorly drained soils and seasonal high ground water at or near the 
surface. 

In addition to the failing on-site systems, the Department has recently 
documented major violations and deficiencies at the Riverview Heights 
sewage treatment and disposal facilities. Riverview Heights lacks an 
outfall to a suitable receiving stream and depends on land irrigation year 
around for effluent disposal. Sewage contamination in runoff from the 
irrigation site has been documented through sampling and reaches roadside 
ditches, drainageways and Crocker Creek. Excessive inflow and/or 
infiltration in the sewage collection system contributes to the problem 
by reducing treatment efficiency and resulting in raw sewage bypasses to 
the irrigation site when heavy rains cause a surge pond to overflow 
directly to the irrigation pond. Documentation of the violations of ORS 
468.770 and of the conditions of the District's NPDES permit prohibiting 
runoff from the irrigation site and requiring disinfection of final 
effluent are summarized in Attachment C. 

Extensive studies and planning efforts in 1967, 1974, 1980 and 1986 have 
not resulted in the construction of needed sewage collection and treatment 
facilities. All of the studies have proposed annexation or agreements 
with the City of Albany as the preferred alternative over construction 
of separate sewage treatment facilities in North Albany. Two annexation 
proposals were soundly defeated in 1986 by votes of 60% and 79% against 
annexation. 

The District, the Benton County Board of Commissioners and the City of 
Albany are currently reviewing these five alternatives for providing sewer 
service to Area II-A: 

Alternative 

A 

B 

C-1 

C-2 

D 

Description 

Seek waiver of Albany's annexation requirement and 
use conventional sewers to transport sewage to Albany. 

Expand or replace the Riverview plant and use 
conventional sewers. 

Seek waiver of Albany's annexation requirement and 
use septic tank/effluent pumping sewer system (STEP 
System) to transport sewage to Albany. 

Expand or replace the Riverview Heights plant and 
use STEP system. 

Initiate mandatory health hazard annexation process. 
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The District is proposing to select an alternative and form a local 
improvement district {LID) by July 20, 1987 in order to provide the funding 
needed. Federal construction grant funding has not been pursued by the 
District for financing of proposals in recent years. 

The Department has issued a Notice of Violation {Attachment D) to the 
District and has requested an achievable compliance proposal and schedule 
be submitted by July 1, 1987. Given the long history of unsuccessful 
efforts to provide the needed sewerage facilities, the Department is 
requesting the Commission to issue a compliance order to the District, 
as discussed in the Alternatives and Evaluation section. 

Ultimately, the annexation issue must be resolved before any solution can 
be implemented. Albany is exploring alternatives, such as annexation at 
the time of sale of the property, but is reluctant to waive the 
requirement. Further, any proposal calling for construction of sewers 
and treatment facilities within the urban growth boundary must receive 
land use concurrence from Albany, which is not likely. Therefore, the 
alternative most attractive to North Albany residents would violate State 
land use laws. Mandatory annexation under ORS Chapter 222 could be 
initiated by the County, the City of Albany or any eleven affected 
residents of the area. 

Alternatives and Evaluation 

Department staff discussed several alternatives to promote compliance prior 
to selecting the Commission Order as the appropriate mechanism. These 
alternatives were: 

1. Take no Department or Commission action beyond the Notice of 
Violation. 

2. Assess civil penalties against the District. 

3. Issue a Department Order requiring corrective action in 
accordance with a compliance program and schedule to be submitted 
by the District. 

4. Request a Commission Order requiring the compliance program and 
schedule. 

The first three alternatives were eliminated. No further action by the 
Department or Commission will likely result in additional long delays in 
solving North Albany's sewage problems. Civil penalties are regarded as 
inappropriate for addressing unsewered areas, particularly where solutions 
are politically complex and publicly sensitive. A Department Order was 
initially considered, but given the magnitude of the issues, Commission 
action was deemed appropriate. 
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An additional major consideration supported the selection of a Commission 
Order. Under ORS 454.235, the Commission can seek an order in circuit 
court for self-liquidating bonds to finance construction. Should the 
District fail to call an election for local financing or if electors fail 
to support a bond election, the Commission Order becomes the basis for 
the application to circuit court. 

Without the ability to seek the self-liquidating bonds, no mechanism of 
financing the sewer project would exist unless residents approve the LID 
formation. Since the only alternatives meeting State land use requirements 
entail annexation to Albany, approval by North Albany residents is 
unlikely. 

The Department requests the Environmental Quality Commission to issue an 
Order under authority of ORS 468.090 through 468.110 and in accordance 
with ORS 183.310 to 183.550 requiring the District to construct sewage 
collection and treatment facilities for Area II-A, including Riverview 
Heights. The order should require submittal of an achievable compliance 
program and schedule to be prepared by the District, with construction 
to be initiated in 1988. 

Summation 

1. Studies by the Department and Benton County in 1979, 1980, 1984 and 
1987 have confirmed the presence of human sewage in North Albany 
roadside ditches, seasonal tributary streams and drainageways. The 
sources of the sewage contamination are failing on-site sewage 
disposal systems and deficiencies at the Riverview Heights Subdivision 
sewage treatment and disposal facilities. The primary area of concern 
is an area of 240 homes on septic tanks known as II-A. The discharges 
of raw or inadequately treated sewage to waters of the State are in 
violation of ORS 468.770. 

2. Repairs to the failing on-site systems are not likely to be 
successful, due to the concave topography, very poorly drained soils 
and seasonal high groundwater tables that occur at or near the ground 
surface in Area II-A. Sewage collection and treatment is needed to 
resolve the problem of area-wide failures of on-site systems. 

3. Extensive sewer studies and planning efforts began for North Albany 
in 1967 and formation of the North Albany County Service District 
was ordered by Benton County in 1972. Studies and planning efforts 
in 1967, 1974, 1980 and 1986 have not resulted in construction of 
sewage collection and treatment facilities. Two annexation elections 
in 1986 for all of North Albany were soundly defeated (votes of 60% 
and 79% against). 
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4. The North Albany area has been included in the City of Albany Urban 
Growth Boundary, following a public participation process and adoption 
of the Albany Comprehensive Plan in 1980. The City of Albany has 
been identified as the ultimate and logical provider of urban 
services. 

5. The District, Benton County and Albany are currently evaluating five 
alternatives for providing sewer service to Area II-A and to correct 
deficiencies at Riverview Heights Subdivision. Two of the 
alternatives entail a trunk line to Albany; two involve construction 
of separate sewage treatment facilities in North Albany; and the final 
alternative is mandatory health hazard annexation. 

6. If construction of sewer lines and treatment facilities is to occur 
in North Albany, the City of Albany would be required to grant land 
use concurrence. Construction without Albany's concurrence would 
be in violation of the adopted comprehensive plan, be subject to 
appeal before the Land Use Board of Appeals and necessary permits 
could not be issued by the Department. 

7. The City of Albany currently requires annexation or commitments to 
annex before providing city services beyond the existing city limits. 
The District has begun discussions with Albany on waiver of the 
annexation requirement or other means to provide the needed sewage 
treatment without immediate annexation. Given the land use 
constraints, resolution of the annexation question is crucial to 
providing sewer service in North Albany. 

8. The District has projected a tentative schedule which calls for 
selection of an alternative and creation of a local improvement 
district (LID} for financing by July 20, 1987. Residents of Area 
II-A will have the right to remonstrate against the LID formation. 
Any option selected by the District will prove unpopular with either 
Albany or the Area II-A residents. Ultimately, mandatory health 
hazard annexation may be required to solve Area II-A's sewage problem. 
The mandatory process could be initiated by the Benton County Board 
of Commissioners (County Board of Health}, the City of Albany or any 
eleven affected residents of the area. 

9. Appropriate enforcement action against the District is now needed 
to assure the local issues are resolved and construction of sewerage 
facilities is done in a reasonable, but expeditious manner. The 
Department has issued a Notice of Violation to the District and has 
considered civil penalties, a Department Order and a Commission Order. 
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10. The Department views the Commission Order as the appropriate 
enforcement response, given the political complexity and public 
sensitivity of any of the solutions now being proposed. In addition, 
should the District fail to provide a local financing means, the 
Commission may utilize ORS 454.235 to seek self-liquidating bonds 
in circuit court. Use of ORS 454.235 requires a Commission Order 
initially. 

Director's Recommendation 

Based upon the summation, it is recommended that the Commission issue an 
Environmental Quality Commission Compliance Order as discussed in the 
alternatives and evaluation section, by signing the document prepared as 
Attachment E. The Commission may utilize ORS 454.235 to seek self
liquidating bonds to finance the needed sewerage facilities in the event 
local financing efforts fail. 

Fred Hansen 

Attachments 

A. Map of North Albany Showing City of Albany Urban Growth Boundary, 
Riverview Heights Subdivision and Area II-A. 

B. Map Showing Results of Sanitary Survey for Area II, Summary of 
Documented Failing On-Site Disposal Systems, and Documentation of 
Surf ace Water Bacteriological Contamination. 

c. Documentation of Violations and Problems at Riverview Heights and 
Current NPDES Permit. 

D. Notice of Violation Issued to North Albany County Service District 
in May, 1987. 

E. Environmental Quality Commission Compliance Order. 

D.W. St. Louis:p 
ROP687 
378-8240 
May 14, 1987 
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Summary of Documented Failing On-Site Systems 

And Documentation of Surface Water Bacteriological Contamination 

Septic Tank/Drainfield System Failures 

The primary public health and environmental issue still unresolved in North 
Albany is the large number of failing on-site disposal systems in portions 
of North Albany. No actual health hazard finding has been made by State 
Hea 1th Di vision; however the Department and the Benton County Hea 1th 
Department conducted a door-to-door sanitary survey of 597 homes during the 
winter of 1979/1980. The results of the survey showed the following and are 
portrayed graphically on the map on the preceeding page. 

Area 

I 

I I 

II I 

Percent Failing Systems 

18 of 258 homes, or 7% 

68 of 187 homes, or 36% 

20 of 152 homes, or 13% 

Further review of the Area II-A results showed several individual 
with significantly higher failure rates: 

Area I I Segment Percent Failing Systems 

6 18 of 24 homes, or 75% 

9 10 of 21 homes, or 47% 

11 11 of 28 homes, or 39% 

12 5 of 15 homes, or 33% 

17 2 of 4 homes, or 50% 

segments 

Based on the significantly higher failure rates in portions of Area II, an 
Area "II-A" was designated by the Department and Benton County as having the 
highest potential public health impacts and was to be given the highest 
priority for sewage collection and treatment. Area II-A also has the lowest 
potential for on-site repairs due to its concave topography, very poorly 
drained soils and seasonal high ground water at or near the ground surface 
throughout the winter and early spring months. 

The 1979/1980 sanitary survey consisted of a visual inspection of the septic 
tank and drainfield areas of each home; a dye test to confirm whether or not 
sewage 1~as surfacing or discharging from the drainfield; bacteriological 
sampling; and an assessment of whether on-site repairs were feasible. The 
survey revealed the following specific problems that were common in Area 
I I -A. 
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a. Sewage from failing on-site systems was observed surfacing and 
ponding in yards. 

b. Water meters were found submerged under ponded, 
sewage-contaminated surface waters. 

c. Owner-constructed relief lines that discharged directly to 
roadside ditches were common. The lines had been installed to 
prevent sewage from backing up into household plumbing due to 
failure of the septic tank and drainfield system. 

d Sewage was observed flowing into storm drainageways. 

e. Surfacing sewage was observed flowing across driveways and into 
public rights-of-way. 

f. Sumps and pumps were found installed under single-story dwellings 
without basements to keep sewage-contaminated ground waters from 
flooding plumbing fixtures and foundations. These installations 
discharged directly to paved public streets. 

g. On-site repairs to the failing systems were deemed not feasible 
due to the poorly drained soils and high seasonal ground water. 

Attached is a memo from the Benton County Health Department summarizing the 
results of the sanitary survey and the prioritization of the areas for 
sewage collection and treatment. 

Surface Water Bacteriological Contamination 

Bacteriological sampling during the 1979/1980 sanitary survey confirmed the 
presence of human sewage, and in May 1980, the Benton County Health 
Department posted signs warning North Albany area residents of the potential 
for contact with sewage in roadside ditches, drainageways and public 
rights-of-way. Additional sampling in 1984 and 1987 again confirmed the 
sewage contamination in Area II-A. The following summary from the 1984 
sampling shows the typical level of contamination found and the actual 
sample results are attached. 

Sample 
Number 

7 

18 

19 

21 

Runoff 
Source 

II-A 

II-A 

II-A 

II-A 

Fecal Coli form/ 
Sample Location Fecal Strep. 

North Culvert, east 1700/400 
side of Senic Drive 

Crocker Creek at 1300/200 
gravel road east of 
Riverview Heights 

Culvert on North side 400/100 
of gravel road, between 
gate and Riverview STP. 

North of Quarry Road at 1300/600 
North Albany Road. 
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The sampling in 1979/1980 and 1987 showed similar levels of sewage 
contamination. The contamination is generally above the levels recommended 
for waters of the State and is in violation of ORS 468.770. This statute 
prohibits the discharge of inadequately treated sewage to waters of the 
State. 



b'enton county health department General Health Administration/!nformofion 
757-6835 & Vital 5totlstic; 

benton county public service building 
530 N.W. 27th Street 

Corvallis, Oregon 97330 

Community Health Programs 
757-6837 

Environmental Healtl"t;.Progroms 
757-6841 

Mental Health Programs 
757-6844 

On March 19, 1980 the following people met to discuss 1980 survey results of 
North Albany: John Borden, Gary Messer and Daryl Johnson, Department of En
vironmental Quality; Roger Heyden, Ron Smith and Sue Sorensen, Benton County 
Environmental Health Department,' Sandy Young, North Albany Planner, Craig 
Greenleaf, LCDC, Greg Wolf, Linn-Benton Coordinator, Jim Blair, Gary Fuerstein 
of the Benton County Public Works Department. 

The surveyed area involved 597 homes and based on topography, was divided into 
4 sectors. Sector 1: Bounded on the. North by Valley View St. and on the South 
by the lowest part of the drainage basin (just North of Gibson Hill). 

Sector 2: Bounded on the North by the low point of the drainage basin and on 
the South by the Ridge and including Laurel Heights to the East. 

Sector 3: Bounded on the North by the Ridge and to the South by High~ay 20. 

Sector 4: The lower area bounded to the West by North Albany Road. Sector 
4 was not surveyed due to the positioning and little or no problems with septic 
systems. 

The results of the survey were: 

Sector 1: 18 failures 
Sector 2: 68 failures 
Sector 3: 20 failures 

out of 258 
out of 187 
out of 152 

residences 
residences 
residences 

= 7% failures 
-36% failures 

= 13% failures 

Sectors 1, 2 and 3 considered: 

OPTIONS 

I. Sewer all Sectors 1, 2 and 3 

II. 

A. Regional sewers hooked up to either Albany or a Regional Sewer. 
B. Interim sewage treatment plant(s) (S.T.P.) 

1. Cluster sand filters. 
2. Lagoons with land disposal. 
3. Upgrade Riverview Heights sewage treatment plant. 
4. Combination of above. 

Sector 1 
A. Individual on-site repairs (repair and tolerate). 

individual sand filters, easements, capping fills, 
tribution) 
1. If sewers more than 10 years away, go with full 
2. If sewers less than 5 years away, less repair. 
3. Consider hardships with judgment. 

B. Sewer Sector I 

(Standard repairs, 
low pressure dis-

repair. 

III. Sector 2 
A. Individual on-site repairs - only feasible for approximately 4 failures. 
B. Cluster systems. 

1. Sand filters - technical concerns due to lack of long-term data on 
sand filters and possible liability for failure. 
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2. Individual sand filters with community effluent disposal. 
3. Individual septic tanks with further effluent collecting, treat

ment and disposal. 
c. Sewer 

1. Regional oversize pipes for permanent connection. 
a. Local sewage treatment plant - upgrade Riverview 
b. Albany 

IV. Sector 3 
A. Individual on-site repairs (upgrade and tolerate). 

1. Dewatering, fills - would not help most in Sector 3. 
2. Easements to individual disposal areas. 

B. Cluster Remedies 
1. Collect and pump to Sector II (only gets 5-8 failures). Clusters 

not feasible due to acreage lots. 
C. Sewer - doesn't look good due to: 

1. Low density of failures and other existing development. 
2. Rough terrain requiring many pump stations. 

PLAN OF ACTION 

Sector 1 
Repair and tolerate those that can't be repaired. 

Sec tor 3 
(If sewers are more than 10 years away, full repairs needed and if less than 
5 years away, then less expensive repairs.) 

Repair with idea that sewers may be available within 5 years, thus less than 
full repair ma_y not be needed for every problem. 

Sector 2 
Sewer plan with oversize lines as part of joint Benton County and Albany 
effort for: 
(1) Planning (sewer) update, design, construction, design and operation and 

maintainance and 
(2) Capitol Improvement Plan for other urban services such as storm drainage. 

Public Information Program: Identify the hazard and identify the solution 
(sewers) and encourage interim voluntary repairs. 

Health Department Action: 
Meetings with Benton County Planning, Health, Public Works for consensus, then 
meet with political bodies. 

External Concerns: 
- Albany's destiny 

Urban growth boundaries 
Lot sizes (interim small, interim large, permanent large) 
Design life of sewage treatment plant 
Ownership of collection system and sewage treatment plant 
operation and maintenance) 
Existing water system 
Economic base (interest rates, etc) 
Compliance with Albany codes 

(construction, 



". 
NORTH ALBA,"" SURVEY RESULTS 

BLOCK 11 FAILURES TOTAL % 

Sector 1 1 ---- 4/60 6% 
2 2/34 6% 
3 4/40 10% 
4 0/16 0% 
5 2/17 12% 
6 0/7 0% 
7 2/60 3% 
8 4/24 16% 

18 failures out of 258 residences = 7% 

Sector 2 6 18/24 75% 
8 2/6 33% 
9 10/21 47% 

11 11/28 39% 
12 5/15 33% 
13 7/33 21% 
14 6/28 21% 
15 7 /26 27% 
16 0/2 0% 
17 2/4 50% 

68 failures out of 187 residences = 36% 

Sector 3 14 6/13 46% 
16 7/21 33% 
17 1/21 4% 
18 3/59 5% 
29 2/10 20% 
31 1/28 3% 

20 failures out of 152 residences 13% 

TOTAL FOR ALL SECTORS - 106 failures out of 597 residences 17% 



Surface Water Sampling 
January - March ,1984 

!Yo February, 1984 23 water samples were collected in Area II and 
analyzed for microbiolodical content, specifically: Total 
Coliform, Fecal Coliform, and Fecal Streptococcus bacteria. The 
samples were taken on two days. The first day was just after a 
major winter storm. The second day was after the storm waters 
had receeded. The sample points are specified below and 
correspond to Map 4. 

Sample Locations. 
February, 1984 

1. East end of Thornton Lake Drive 

2. West Side of bridge on North Albany Drive 

3. West side 
Bridge. 
culvert. 

of North Albany Road, North side of Thornton Lake 
100 feet to north by 1st driveway. South side of 

4. RaMp off southwest corner Thornton Lake Loop. 

5. Ditch to East of Boll's property at Thornton Lake Drive 

6. South culvert on east side of Scenic Drive approximately 40 
feet south of where Scenic Drive meets Gibson Hill Road. 

7. North culvert at same lc•cation as #6. 

8. Drainage just west of Oakgrove School on Oakgrove Road, 
Nc•rth side culvert. 

9. 150 yards south of where Metge Road and Oakgrove Road meet 
on north side .of Oakgrove Road. 

10. Culvert 100 yards to the south of point #9 on Oakgrove Road, 
north side. 

11. Culvert on southwest side of Scenic and 25th. 

12. Ditch on northwest side of 25th and Happy Street 
Heights>. 

<Princeton 

13. South side of Meadowwood drainage iYo swale <at culvert). 

14. Southeast side culvert at 2700 Robinhood. 

15. 150' sc•uth c•f ir1tersectioY-1 c•f Robir-1hc•od arid Crc•ck.er LaY1e or1 
west side of road. 

ds5/1 North Albany Surface Water Sampling Page 5 
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16. Crocker Creek from east side of Crocker Road at 2211 Crocker 
mailbox. 

17. 110 feet east of 2652 Gibson Hill Road on north side. 

18. Crocker Creek - gravel road beyond Riverview Heights on east 
side. 

19. Culvert on north side of gravel road between gate and 
Riverview Heights sewage treatment plant. 

20. Lake 1/4 mile northeast of Riverview Heights sewage 
treatment plant. 

21. North of Quarry Road at junction of North Albany Road. 

22. Crocker Creek off Springhill Road on east side - 1st major 
culvert 200 yards south of mile post 3. 

23. Culvert 100 feet north of mile post 3, west side of 
Springhill Road. 

ds5/1 North Albany Surface Water Sampling Page 6 



Table 3: No::•rth Albar1y Area I I Sarnp l .i rig Results 
February 1 '+ & 21, 1984. 

Sarnple February 11+, 1984 February 21, 1984 
Location 
(Map 4) 

T. C. F. C. F. S. T. C. F.C.** 

#1 34,000 600* 30<)* 43<) { 3<) 

#2 6,600 2(1(1* 1,700* 2,410 2, 4(1(1 

#3 8,000 22() 1,700* 11, 000 4,600 

#4 2, 3(l(I 110* 3, 8(H) 23(1 91 

#5 6, 3()(1 26()* 2(l(I* 430 23(1 

#6 19,000* 4(1(1* 600* 4,600 93(> 

#7 23, (l(H) 1, 7(H)* 400* 11, (H)(l 23(> 

#8 23, (H)(l It, 7(H)* 59, (l(l(l 93(1 43(> 

#9 4,100 1, 100* 1, 600* 39(> 91 

#10 6, 900 70* 90* 93(1 15(1 

#11 A, 100 1, 100* 2(><)* 93(> 35 

#12 44,000 3, l (l(l* 54(1 11,000 2, 4(1(1 

#13 3, 6()(1 200* 3(l(I* BROKEN 

#14 3,600 5(10* 21(1 43(1 23(1 

#15 6,700 70* 90* 39(> 91 

#16 6,300 21()* { 100 4,600 2, 4C>O 

1117 20,000 190* 100* 930 930 

#18 2,900 1,300* 2(10* 930 430 

#19 2,400 400* 100* 91 { 3<) 

#20 9,900* 200* <1, 000 36 ( 3C> 

#21 17,000* 1,300* 600* 2,400 2, 40(1 

#22 40,000 900* 1,400* 73 73 

#23 15,000* 10 ,3C) 36 36 

ds5/1 North Albany Surface Water Sampling Page 7 



.iEst i mated 
•**Due to lack of media no Fecal Strep was an~lyzed for this date. 
Points 10, 10 and 20 are_not affected by sewage. This is 
not suprising as these samples were taken from drainages 
that did not pass through areas where septic systems were 
installed. Map 4 indicates the sampling locations and a 
comparison of laboratory results. Samples were not taken 
from Sunny Lane and Laura Vista as in the 1987 sampling 
noted earlier. Sample point # 12 reflects a major impact of 
water quality from the drainage from the Princeton Heights 
Sltbd iv i si o::•r1. 

ds5/1 North Albany Surface Water Sampling Page B 
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ATTACHMENT C 

Documentation of Problems at Riverview Heights 

The Riverview Heights sewage treatment plant is a small, activted sludge 
plant serving the 120 homes in the Riverview Heights Subdivision. Until 
1980, the plant discharged treated, disinfected sewage to an unnamed slough 
of the Willamette River. The Department has issued NPDES permit No. 3728-J 
(Copy Attached) to the North Albany County Service District, which 
authorizes construction and operation of a wastewater collection, treatment 
and disposal system. The following violations and deficiencies are known to 
exist at the Riverview Heights sewerage facility: 

A. The NPDES permit would normally allow a discharge of adequately 
treated and disinfected effluent to waters of the State. The 
current permit, however, prohibits any discharge for the 
following reasons and Riverview Heights must rely entirely on a 
substandard irrigation site for effluent disposal: 

1. The sewage treatment plant lacks an outfall directly to the 
Wi 11 amette River. The receiving "stream" is an unnamed, 
seasonally flowing slough of the Willamette River; which 
likely cannot meet the dilution requirement of OAR 
340-41-445. The prior NPDES permit required the District to 
install an outfall line by November 1, 1982; however the 
line has not been installed. 

2. In 1979, during effluent discharge to the slough, an 
outbreak of 148 cases of gastrointestinal illnesses 
occurred. Studies confirmed the water system serving 
Riverview Heights was at fault and the supply wells were 
adjacent to the slough. The exact source of the 
bacteriological contamination was not found. Because of the 
strong possibility of a hydraulic connection between the 
plant discharge and the well field, the Environmental 
Protection Agency ordered Riverview Heights to divert its 
effluent from the slough area. 

B. Addtitonal problems at the Riverview Heights facility have been 
documented and are the following: 

1. Severe inflow and/or infiltration of groundwater occurs in 
the sewage collection system and results in flows far above 
the treatment plant's hydraulic capacity. Any flows over 
70,000 gallons per day are diverted to a surge pond; and if 
if high flows continue, the surge pond overflows raw sewage 
directly to the irrigation pond. This is a common 
occurrence during all high rainfall periods. 
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An inspection of the plant on March 24, 1987 revealed the 
plant to be suffering from hydraulic overload and raw sewage 
was being bypassed directly to the irrigation pond. The 
fecal coliform level in the final, irrigated effluent on 
March 24,1987, exceeded 1200 fecal coliform per 100 
milliliters; a violation of Schedule A, Condition l of the 
NPDES Permit. 

2. The spray irrigation site utilized for disposal has 
unmanageable runoff due to slope, springs, slow surface 
infiltration capacity of soils and lack of adequate acreage 
in use to accommodate a year around irrigation program. 
Schedule D, Condition 2 of the NPDES permit prohibits any 
runoff from the irrigation site. The March 24 inspection 
and bacteriological sampling confirmed the presence of human 
sewage in runoff from the irrigation site that was traced to 
offsite drainageways, roadside ditches and Crocker Creek. 
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NATIO"AL FOLLUTiiNT DISCHARGE ELIMINATION SISTEH 

WASTE DISCHARGE PE:nlilT 
Ddpart111ent of Eov:iroOlllental Quality 

522 Southwest Fifth Avenue, Portl~nd, OR 
Mailing Address: Box 1760, Portland, Ofl 97207 

Tele-phone: (5('3) 229-5696 

Issued pur!:luaut to ORS Ji66.7llO and The Federal Clean Water Act 

ISSUED TO: 

North Albany County 8ervice 
District 

360 S. W. Avery 
Corvall j ::i, OR 97333 

PLJJIT TYPE AND LOCATION: 

Sew.ige Trea ta:ent Pl ant 
Riverview llelghts Subdivision 
Benton County 

SOIJRCES COVERED BY THlS PERHIT: 

Outrall Outfall 
In2~ o( Ha:;t~ - I ocat1on 

Treated Sewage 001 Willamette 
R.H. 1111 .2 
(new outfall) 

RECEIVING SYSTEH INFORMATION: 

Major Basin: Willamette 
Minor B3sin: 
Receiving Stream: Willamette Rivi:r 
County: Benton 
Applicable Standards: OAR 3.ll0-ltl-llll5 

Issued in h':spon::;e to Application No. OR-202887-8 recei'1ed 7/12/B3. 

ii', , I " I ., 
~·~----~L~~ 
Will13.m H. You11g, Director 

l'.ElillllIIJLAruYllll.S 

SEP 1 1963 
Date 

Until this permit expires or i::i i;1odified or revoked, the rerlll1ttee is 
authorized to construct, 1n:,tall, !!lOdify, or operate a wa.ste water 
colle0tion, treatment, control ano disposal system and di..~charge to public 
water~ adequattly treated waste watcr.;i only fro~ the authorized discharge 
point or points established in Schedule A and only in cont'or·mance with 
all the rE:quirements, 11mitation.s, and conditions set forth in the attached 
schedules as follows; 

b£O 

Schedule A llaste DLsposal Limitations not to br: Exceeded... 2 
Schedule B - l'.1n1muru Monitoring and Reporting Requirements... 3 
.Scheaule C - Compliance Conditions and Schedules............. .ll 
Sch..::dule D - Special Cvnditions...................... ......•. 5 
General Conditions •..••••....•.•.•...•..•.•••••.•.•..•..•.•.. Att<ichecl 

Each oth~r dire.ct onrJ indir..,ct d15cha1·gc to public waters is prohibited. 

This permit doe:; r>0t rel:levo= the perm1ttec from responsibility for 
compliance w:lth any other appli('able federa~, state, or local law, rule, 
standard, ordinarwe, order, judi:;ment, or decree. 

1. 

I 

2, 

Expiration Date: 7/31/88 
File Number: 61l!07 
Page 2 of 5 Pages 

SCHEDULE f. 

Waste Discharge L1.m1tati.ons not to be Exceeded After Permit l!>Suance. 

Outfall ?lumber 001 (Treated Sewage) 

n=!fil: 

Average Efflur:nt 
Concentrations 

M·)nthJy \.j'<>(>:k_ly 

June 1 - October 31: 5 

BOD 20 mg/1 30 mf!./1 
TSS 20 mg/1 30 mg/1 
fC per 100 m1 100 20:J 

!iov.,rub;o:r 1 - May 31: ll 

BOD 30 m_e/1 ll5 Ill[/1 
TSS 30 mg/1 li5 mg/1 
FC per 100 ml 100 200 

.Q_tfilr Pgpim!•ters (yf'.1r round) 

Monthly 
Average 
lllliitL 

,_, 
'·' 

12.5 
12.5 

\.Ycekly 
Average 
.l..t!L..!J..:u_ 

12.5 
12.5 

l!L7 
18.7 

.1.1.m_Uallru!~ 

Daily 
1-:aximum 
---1.ll>-

16.5 
16.8 

25 
25 

pH Shall be within the r~nge 6.0-9.0 

Average dry we~ther flow 
to ttie treatment facility 0.05 MGD 

Notwithstanding the r:ffluent limitation::i establi$hed by 
permit, no wastes shall be discharged and no activities 
conducted which will violate \fo,ter Quality Standard!:! a:.> 
in OAR 3110-41-445 excci;t in tt1e follo1o1ing mixing :cone: 

thi :j 
sball be 
adopted 

The ciixing zone shall be that portion of the \lillamette Rivc.r 
wit!J:ui a radius of 35 feet from the point of discharge. 

No discharge to rn1rface waters is permitted 
has Leen relocoted to the Wi.lleinette Rive-r. 
Schedule D. 

until outfall 
See Condition ;:, 

.. 

• 

• 

~ lo• 

\j 
ii 
11 
1, 

·1 

11 

I 
I 
I 

I 

1 



SC!lEDULE B 

Expiration Date: 7/31/BB 
File NUlllber: 61~07 
Page 3 of 5 Page.s 

1:11nim_IJ.filJ1Qnil.QrJro..e. and Rero1UDE......ll!'~lllfll.t..:l 
(unles!l otherwise approved in writing by the Departu;e11t) 

Outf<>ll Number 001 {sel-!age tr·eatw.,,nt plant outfall) 

J.tro...'TLQtJ.ill'-'1~ 

1otal Flow (~JGD) 
Quantity Chlorine Used 
Effluent Chluri ne Re.sidual 
BCJD-5 (influer.t) 
BOD-5 ( effl ucnt) 
Ts::: (influent) 
T.SS (efflUelit) 
r,H (influent and effluent) 
Fecal Coliforffi (effluent) 
Av~ragr. Percent Htmcved (BOD & TSS) 

.J.:!~Ql.LCll.lll' .IJ.:re or "'':.ru~ 

Daily Continuou:J 
Daily Grab 
~ily Grab 
2 p~r n.or:th Composite 
2 per month ComjXl::>i te 
2 per montb Compo.s1 te 
2 per month Co!ilposi te i 
3 per conth Grab f 
' ' , "'" """"' Vl'\o':::'h.i - ~"f':l~ 7/("s 

' 07oc.S: 
Monitoring re~ort::i shall include a record of the location and method of ' 
djsposal of all sludge and a record of all applicable equipment breakdown3 
.irhl bypassing. 

~Qtl.1.ng__froc<>dure" 

M(•nitor·:!ng r'"sults shall be reported on approved forms. The reportir.g 
pt0rlod i::> th<:o Cdlcnda< montb. ileport.s must be submitted to the Department 
by tbc 1Stt; day of U1t following month. 

SCHELULE C 

Expiration D3te: 7/31/88 
File Nublber: 61407 
Page 11 of 5 Pages 

Corr,pl1ance Conditions apd Schedules 

1. 

2. 

In accordance 11ith tile following schedule, the pcrmittee shall 
rehabilitat.:< the se1o1er system to eliminate excessive \H':t weattier 
flows: 

a. By December 1, 1983, the perlilittee st.all have conductE-d a 
detailed I/I study of the s"'wer sy.stem to identify probltrus. 

b. By March 1, 1984, the permit tee shall have cle<J.ned and conctucted 
a television in.spection of the collection sy.ste:w and estc.blish<:d 
a maintenance ba.eed program for replacemerit aud/or rt:pair of 
deterlorated sewer.-,. 

A progress report shall be submitted to the \Jillwuett., V-:;ll~y Reg1cnal 
Office (Salen:) no later th<in 111 d<Jys following t:ach lap~ed co1~p11anue 
date. 

In accordance with the f<.>llowing .sclludule, the permittE:e shall upgrade 
and/or expand the treatment facilitie.:; and sewer :;y:::L<om to provide 
adequate sewage servicea to the practicable .ser-vic., <>.rea; Bivc:r·vi~w 

Heights Subdivision and designated septic tank fei1lu.n-: Ar,;a !IA: 

'· 

'· 

By October l, 1983, the permittce shall twv« (:C•!·'f.l"ttd tlie 
correction of immt!diate facility needs o.<o idcntifi.;od t.y lh;; 
Department (ref: June 7, 1$83 memo). 

By January 1, 198lJ, the pel'mitlee shall have :c·lJIJ<iil tl1.ed ~n 
<>PIJrov2ble project proposal for Dcpartrro.-:nt r,;,ne1.. 1hi.s 
propo::i0i.l shall include a fj r.auc1 ng pl<.n i':!nd tiL:elaLle fer 
project implementation. 

<.!. By Af,ril 1, 1984, the perw1ttt:e .shall l.<iVe :;ublll1tted final 
engi1'cering pli:!n::i for tht: upgr;:;de <ind/or exp<:.nsion fc-r 
Departroent review. 

'· Dy Scptei:iber 31, 19811, the perrui ttee shall hi:!v<:.: C:Lu.pi.,-:t.:d 
con.struction of the project. 

e. fly October 1, 1984, the facilities :;;b:.11 hav(: atta1n'2d full 
operational status. 

3. The permittee shall take all reasonable .steps to a::i:o:ure adequate 
sewage treatmer1t is provided inttrim to treatr~ent f<1cility 
improvements pursu~nt to Schedule C, Condition::; 1 and 2. 

'. The pcrmictee is expected to mtet the compliance dates wtiich }",ave been 
established in this schedule. Eitiler prior to 01• no later than 1'l 
days following any lapsed compliauce date, the permittee .ehall submit 
to the Departn:ent a notice of compliance or noncompliance with the 
established schedule. The Director rJay revise a scJ1edule of 
compliance if he determ1nes good and valid cause re.sulting from events 
over which the f1ermittee has little ~r no control. 

• 

• 
I 
I 

~ 



SCHEDULE D 

Expiration Date: 7131/88 
File Number: 61i107 
Page 5 of 5 Pagl'S 

~Dec:1al Condit1.i!_W 

1. Tbe permittee•3 pr-opal.led wal.lte treatment and d1spo1.!al facilities are 
considered to bt: 1nter1n1 facilities anJ the use tli<:reof shall be 
terminated and conn0ction made to an approved area1o1idc sewerage system 
as !>OOn as servJcc 1s available. 

'- No di~charge of effluent to s11rra~'e waters !:lh.:ill be n;ade until the 
u~tfall has teen relocated to the ~illamette River. Prior to 
relvcation of c:t1tt'all, all efllu{'nt shall be distrJbuted on l?.nd for 
diseipation by evapotrar1:spirat:1vn and controlled seepage by followini:; 
c>(1uiid irr!gat1on practicce :'..'o as to prevent: 

a. 

"-
Prolonged !AJnding of effluent on the ground eur·face; and 
Surfar;f" !'Ur.off or- subsurface dr~inage Lhrough drair.age tile. 

P1'"1l107 (1) 

NPDES GENERAL CONDITIONS 

Gl. All discharges and activities authorized herein shall be consistent 
with the terms and conditions of this permit. The discharge· of any 
pollutant more frequently than or at a level in excess of that 
identified and authorized by this permit shall constitute a violation 
of the terms and conditions of this permit. 

G2. Monitoring records: 

·-

b. 

c. 

All records of_ monitoring activities and results, including all 
original strip chart recordings for continuous monitoring 
instrumentation and calibration and maintenance records, shall 
be retained by the permittee for a minimum of three years. This 
period of retention shall be extended during the course of any 
unresolved litigation regarding the discharge of pollutants by 
the permittee or when requested by the Director. 

The permittee shall record for each measurement or sample taken 
pursuant to the requirements of this permit the following 
information: (1) the date, exact place, and time of salllpling; 
(2) the dates the analyses were performed; {3) who performed 
the analyses; (4} the analytical techniques or methods used; 
and (5) the results of all required analyses. 

Samples and measurements taken to meet the requirements of this 
condition shall be representative of the volume and nature of 
the monitored discharge. 

d. All sampling and analytical methods used to meet the monitoring 
requirements specified in this permit shall, unless approved 
otherwise in writing by the Department, conform to the Guidelines 
Establishing Test Procedures for the Analysis of Pollutants as 
specified in 40 CFR, Part 136. 

G3. All waste solids, including dredgings and sludges, shall be utilized 
or disposed of in a manner which will prevent their entry, or the 
entry of contaminated drainage or leachate therefrom, into the 
waters of the state, and such that health hazards and nuisance 
conditions are not created. 

G4. The diversion or bypass of any discharge from facilities utilized 
by the permittee to maintain compliance with the terms and conditions 
of this permit is prohibited, except (a) where unavoidable to prevent 
loss of life or severe property damage, or (b) where excessive storm 
draifldge or runoff would damage any facilities necessary for 
coropliam .. -e with the tenns and conditions of this permit. The 
permittee shall immediately notify the Department in writing of each 
such diversion or bypass in accordance with the procedure specified 
in Condition Gl2. 

GS. The issuance of this permit does not convey any property rights in 
either real or personal property, or any exclusive privileges, nor 
&:>es it authorize any injury to private property or any invasion Of 
personal rights, nor any infringement of Federal, State, or local 
laws, or regulations. 

, 

• 

• 



·-

G6. Whenever a facil.ity expansion, production increase, or process 
modification is anticipated which will result in a change in the 
character of pollutants to be discharged or which will resul't in a 
new or increased discharge that will exceed the conditions of this 
permit, a new application must be submitted together with the 
necessary reports, plans, and specifications for the proposed 
changes. No change shall be made until plans have been approved 
and a new permit or permit modification has been issued. 

G7. After notice and opportunity for a hearing, this permit may be 
mvdified, suspended, or revoked in whole or in part during its 
term for cause including but not limited to the following: 

a. Violation of illlY terms or conditions of this permit or any 
applicable rule, standard, or order of the Commission; 

b. Obtaining this permit by misrepresentation or failure to 
disclose fully all relevant facts; 

c. A change in the condition of the receiving waters or any 
other condition that requires either a temporary or permanent 
reduction or elimination of the authorized discharge. 

GB. If a toxic effluent standard or prohibition {including any schedule 
of compliance specified in such effluent standard or prohibition) 
is established under Section 307{a) of the Federal Act for a toxic 
pollutant which is present in the discharge authorized herein and 
such standard or prohibition is more stringent than any limitation 
upon such pollutant in this permit, this permit shall be revised 
or modified in accordance with the toxic effluent standard or 
prohibition ond the permittee shall be so notified. 

G9. The permittee shall, at all reasonable ti.mes, all01.t authorized 
representatives of the Department of Environmental Quality, 

a. 

b. 

c. 

To enter upon the permitt:ee's premises where an effluent: 
source or disposal system is located or in which any records 
are required to be kept under the terms and conditions of 
this permit; 

To have access to and copy any records required to be kept 
under the terms and conditions of this permit; 

To inspect any monitoring equipment or monitoring method 
required by this permit; or 

d. To Sal!lple any discharge of pollutants. 

GlO. The peilll.1-ttee shall maintain in good working order and operate 
as efficiently as practicable all treatment or control facilities 
or systems installed or used by the permittee to achieve compliance 
with the terms and conditions of this permit. 

II 

Gll. 

Gl2. 

Gl3. 

The permittee shall provide an adequate operating staff which is 
duly qualified to carry out the operation, maintenance and testing 
functions required to insure compliance with the conditions of this 
permit. 

The Department of Err.rironmental QUality, its officers, agents, or 
employees shall not sustain ar.y liability on account of the issuance 
of this permit or on account of the construction or maintenance of 
facilities because of this permit. 

In t.~e event the p~rmittee is unable to comply with all the conditions 
of this permit ~~cause of a breakdown of equipment or facilities, an 
accident caused by human error or negligence, or any other cause such 
an an act cf nature, the permittee shall: 

a. IIm:nediately take action to stop, contain, and clean up the 
unauthorized discharges and correct the problem. • b. Immediately notify the Department of Environmental Quality so that 
an investigation can be made to evaluate the impact and the corrective 
act:.:.cns taken and determine additional action that must b~ taXer;. 

c. Sub:njt a detailed written repoi_t describing the breakdown, the 
actual q~untity and quality of resulting waste discharges, corrective 
acti<n taken, steps taken to prevent a recurrence. and any other 
pertine,1 t information. 

Compliance with these requirements does not relieve the permittee from 
responsibility to mzlintain continuou.s compliance with the conditions 
of this permit or the resulcing liability for {ailure to comply. 

Gl4. If the permittee wishes to contin1le an activity regulated by the permit 
after the expiration date of th:.!.s permit, the permittee must appl•/ ."er 
and obtain a new permit. 

GlS. All applications, reports, or information submitted to the Director 
shall be signed and certified in accordance with 40 CFR 122.6. 

G16. This permit is not transferable except as provided in OAR 340-45-045. 

G17. Definitions of terms and abbreviations used in this permit: 

a. 

b. 
c. 
d. 

BOD means five-day biochemical oxygen 
TSS means total suspended solids. 
mg/l means milligrams per liter. 
k~ means kilograms. 
m /d means cubic meters per day. 
MGD means million gallons per day. 

demand. 

• e. 
f_ 

g. Composite sample means a combination of samples collected, generally 
at equal intervals over a 24-hour period, and apportioned according 
to the volume of flow at the time of sampling. 

h. FC means fecal coliform bacteria. 
i. Averages for BOD, TSS, and Chemical parameters based on arithmetic 

mean of SaJI1ples taken. 
j. Average Coliform or Fecal Coliform is based on geometric mean of 

samples taken. 

(GC 3-20-81) 
Revised 6/16/81 
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EQC Agenda Item D 
1987 ATTACHMENT D 

Department of Environmental Quality 
NEIL GOLDSCHMIDT 

GOVEANOl1 
811 S.W. SIXTH AVENUE, PORTLAND, OREGON 97204 PHONE (503) 229-5696 

DEQ-1 

Ms. Charline R. Carr, Chairperson 
Benton County Board of Commissioners 
180 NW 5th Street 
Corvallis, OR 97333 

Dear Commissioner Carr: 

May 14, 1987 

RE: NOTICE OF VIOLATION 
ENF-WQ-WVR-87-33 
North Albany County Service District 
File No. 61407 

Our purpose in issuing this notice of violation is to formally place the North 
Albany County Service District on notice for water quality standards violations 
in the area known as "II-A"; and at the Riverview Heights sewage treatment 
facilities. This notice also requires submission of a schedule and plan for 
corrective action. 

The violations due to failing on-site sewage dis.posal systems in area II-A have 
been documented on a number of occasions, including the door-to-door sanitary 
survey conducted during the winter of 1979. The survey confirmed failure rates 
as high as 75% in a portion of II-A; and an overall failure rate for II-A of 36%. 
The survey revealed the following specific problems: 

a. Surfacing sewage from· failing on-site systems was observed in 
yards. 

b. Water meters were submerged under ponded, sewage-contaminated 
surface waters~ 

c. Owner-constructed relief lines that discharged directly to. 
roadside ditches were noted. Owners had installed the lines 
to prevent sewage from backing up into household plumbing 
due to failure of the septic tank/drainfield systems. 

d. Surfacing sewage was observed flowing across driveways 
and into public rights-of-way. 

e. Sewage was observed flowing into storm drainageways. 

f. Sumps and pumps were found that had been installed under 
single story homes without basements to prevent sewage 
contaminated groundwaters from flooding fixtures and 
foundations. 



Ms. Charline R. Carr, Chairperson 
Benton County Board of Commissioners 
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All of the above constitute potential public health hazards and result in ,, 
discharges of human sewage to waters of the State, Bacteriological sampling in 
1980, 1984 and 1987 has confirmed the presence of human sewage in North Albany 
area roadside ditches, drainageways and seasonal tributary streams. These raw 
sewage discharges are in violation of Oregon Revised Statute 468.770. 

We recognize the extensive efforts undertaken by the Albany-Benton County 
Intergovernmental Advisory Committee and the Citizens Advisory Committee over 
the past three years to initiate corrections. With the defeat of the two annexation 
proposals, we are now compelled to take a much more aggressive stand to assure a 
solution is provided in a reasonable, but expeditious manner for Area II-A. 
Therefore, we request by no later than July 1, 1987, the District submit a 
compliance schedule and firm proposal for providing the needed sewerage facilities 
for Area II-A. The schedule must include the following and construction must be 
initiated in 1988: 

Selection of alternative 

Means of financing 

Design of proposed facilities 

Initiation of construction 

Completion of construction 

Connection of system to homes in Area II-A 

The violations related to the Riverview Heights sewage treatment and disposal 
facilities were only recently documented by the Department. On March 24, staff 
conducted an inspection of the plant and sampled the runoff from the irrigation 
site and surrounding drainageways. 

The results of the inspection are reported on the attached inspection report 
and sketch showing the areas sampled. In summary, bacteriological contamination 
from human sewage was found in runoff from the irrigation site and was traced to 
roadside ditches and Crocker Creek. These discharges are in violation of 
ORS 468.770; and on the day of the inspection, the final effluent applied to 
the irrigation site showed a fecal coliform count of over 1200 fecal coliform 
per 100 milliliters. The NPDES permit issued to Riverview Heights requires 
disinfection to 200 fecal coliform per 100 milliliters, as a weekly average. 

Runoff from the irrigation site appears to be due to the slope, springs in the 
area, slow surface infiltration capacity of soils and lack of sufficient acreage 
to accommodate a year around irrigation program. An adequate means of effluent 
disposal does not exist, given the current irrigation site limitations and lack 
of an outfall line to the Willamette River. In September 1982, a compliance 
condition was added to the Riverview Heights permit requiring installation of 
an outfall line to the Willamette River by no later than November 1, 1982. 
The outfall installation did not occur. 



Ms. Charline H. Carr, Chairperson 
Benton County Board of Couunissioners 
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We are also concerned about the excessive inflow and/or infiltration.of 
groundwater tnto the sewage collection system: in Riverview Heights and 
its effect on sewage treatment plant performance. On March 24, staff 
found the surge pond overflowing raw sewage directly to the irrigation 
pond and land applied effluent did not meet the previously mentioned 
disinfection requireme11ts. In addition, later we were advised that an 
unknown party had entered the plant compound and had diverted the entire 
raw sewage flow to the surge Pond, which would l1ave increased the 
bypassing of raw sewage to the irrigation pond and irrigation site. 

We recognize the efforts your plant operators are making· to assure the 
subject treatment and disposal facilities are operated in the best 
manner possible. Given the inflow and/or infiltration conditions in 
the collection system and the. unsuitability of the irrigation site, 
their task is indeed difficult. Major corrective action is needed at 
Riverview Heights and must consist of the following: 

1. A diagnostic evaluation of the collection system and sewage 
treatn1ent plan-t in order to <letermine the capability to 
convey and adequately treat sewage flows from Riverview 
Heights and identify performance limiting factors. The 
evaluation should include review of operation and maintenance 
practices to determine if further commitment would improve 
treatme11t capability. 

2. An assessment of interim measures to reduce violations now 
occurri11g, such as immediate flow reduction work in the 
collection system and immediate expansion of the irrig~tion 
site land area and repairs to the sprinkler system to assure 
more even distribution of effluent. 

3. Installation of an outfall line directly to the Willamette 
River if a discharge is proposed as replacement for the 
irrigation system~ 

By no later than July 1, 1987, the ·District is requested to submit a 
compliance schedu~e and proposal for accomplishing corrective action at 
Riverview Heights. Since Riverview Heights is within Area II-A, any 
solution for providing the needed sewerage facilities for II-A may 
include Riverview Heights. 

The Department is clearly committed to solving the sewage problems in 
North Albany. We are prepared to proceed to the Environmental Quality 
Commission for issuance of a Commission Order to.assure the needed 
facilities are constructed and placed on-line. 
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Your prompt attention to the compliance proposals and schedules will 
be appreciated. 

FH:ts 
Attaclliuents: 

Inspection Reports 
Sketch of Drainages 
Sample Results 

cc Tom Holman , Mayor of Albany 
Water Quality Division, DEQ 
Regional Operations Division, DEQ 
Willamette Valley Region, DEQ 

Sincerely, 

Fred Hansen 
Director 



COUNTY: 

SOURCE 
NAME: 

l.\el1tOi1 

iJorth 1\lbany County Service 
('1.ivervie1' i1eights STF) 

OFFICIAL 
CONTACTED: 

Dick ~al~e, Engineer 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

SOURCE INSPECTION FORM 

Jist. SOURCE 
ADDRESS: 

c/0 Benton Co. Public 
360 SW Avery 
Corvallis, O~ 97330 

',.Jorks ~~~-;t. 

TABL.E A 
PARA 

PREP. TRANS 
TIME 'l"IME 

."> 2 c;;. 

~WQ 
osw 
DAO 

ONC 

INSPECTION PAPER 
TIME 'TIME 

I J / [ 
PERMIT NUMSER POINT ACTION DATE SCl-IEDULED DATE ACH!S:Vc.D RESULT TNSPEC. NO. File 61407 

' 

co. I SOURCE NO. I I TYPE MO. CAY YR. MO. CAY YR. ,X 13728-J j 7 j 03 24 87 F03 
' ' ' ' 

8 1 
'---'-~------------- - -·--·------------
18121 
18131 
18.t_4_L__ 

COMPLIANCE STATUS (RESULT CODE) TREATMENT/PROCESS EQUIPMENT - ADDITIONAL REMARKS OPERATING CONDITIONS 

IN 
COMP. 

NOT IN I s 1 d . . . . ff d d . . ' . coMPL1- scH~6'uLE arn-J e irr1gat1on site rune a11 ocun1enteu 11umar1 sei1age reacn1ng 
ANCE 

All permit conditions [Q] 
Permit emission limits [[] 

Emission standards []] 

Performance reqts. [!] 
Monitoring & Reporting [QJ 2i m 

' QJ 
c IBJ 
D IT] 

Open burning limits IJZJ [I] [0 
Procedural Reqts. C\'i] [!] ~ 
Fugitive emissions 0 @] [QJ 
Other [YJ [El CT] 
SOURCES IN VIOLATIOI'{ 8: LIMITS VIOLATED 

the 

David St Louis/Gary Messer 

SIGNATURE OF INS-PECTOR AND DATE 

DEQ/R0-101 (4/801 

Crocker Creek; and inspected STP. The following violations and other 

problems were noted: 

1. Bacterial contamination in runoff was foundht the NW (FC 2500/FS 100' 
and NE (~C 2200/FS 270) corners of the irrigation site and was trace• 

sample results are attached. 
11e .. ·bacterial count aTtne irrigation pump exceedeau:uu; in-v101at1r 

of effluent disinfection reouirements for land applied effluent. 
3. A hillside seep was observed and sampled (FC980/FS 420) immediately 

4. 

7. 

" 7\TT·.i ~~---- _ _c t;T~~ c--- ~· 

Creek appears to be increasing the bacterial 

vs. the overr1ow trow 
the surge pond to the irrigation pond was in use (normal operation~! 

washout of solids. 
A slight leak in t 

1""11\!IC::lf'\\\1 ,..l""IClV 

cc: 
cc: 

r - -- - ' 
chlorinated and 

ypass 

of 

chamber was 

Jim Blair, Benton Co. Public Work 
Dick Dalke/Dave Davis, Operator 

SIGNATURli! OF PERSON INT!f;RVIG:WED ANO DAT£ 



TO: 

FROM: 

i 
:J 01.12s.13a7 

i 
·i ,.~~'~'."'.":'.'._'E ,,._ 

STATE OF OREGON 

File 

.D s· i-
Dave ~is/Gary Messer 

WO-Inspection of Riverview Heights STP 
NPDES No. 3728-J, File No. 61407 
Benton County 

INTEROFFICE MEMO 

DATE, April 8, 1987 

cc: Mary Halliburton 

On March 24, 1987, we met with Dick Dahlke, Benton County Public Works 
Engineer at 10:00 am to inspect the Riverview Heights STP, and collect 
surface water runoff and stream samples from areas adjacent to the land 
irrigation system. 

Upon arrival, we observed that incoming flows were within an inch of. 
overflowing into the bypass line that connects into the surge pond. Upon 
inspection of the surge pond, we observed that a gravel lined trench had 
been constructed some time ago, to connect directly into the irrigation pond 
via a 6 inch diameter discharge pipe at the end of the trench. The 
irrigation pond is supposed to only receive treated and c.hlorinated waste 
waters, as the waters from the pond are directly land irrigated for final 
disposal. The connecting trench had significant slime and filamentous 
bacteria growths indicating that raw sewage has, for some time, commonly 
overflowed from the surge pond into the irrigation pond. The discharge pipe 
from the trench was flowing approximately 1/3 full at an estimated rate of 1 
foot per second. Calculated out over a 24 hour period, this represents a 
volume of over 10,000 gallons per day. The weather was clear and sunny on 
the date of our investigation. Mr. Dahlke indicated this conne€tion was 
necessary in order to keep the raw sewage surge pond from overflowing during 
the winter, when severe I/I problems occur. Normal practice is to pump back 
into the STP; however, once raw sewage is bypassed, this would be impossible. 

Inspection of the treatment plant indicated minor biological treatment of 
the sewage was likely occurring. The aeration chamber was very "watery" and 
contained large amounts of suspended "clumps". The final clarifier waters 
were marginally clear, due presumably to extreme dilution with I/I waters, 
rather than a good treatment process. The chlorine contact chamber v1as 
channeling most waters to the irrigation pond; however, it still has the old 
outfall line to the slough and a cracked bottom, which was discharging some 
of the waters -- presumably to Crocker Creek or the slough via the old 
outfall line. 

We then inspected the land irrigation disposal area which is located on an 
elevated knoll area southwest of the plant site. The system uses a series 
of spring loaded sprinklers, each of which irrigates a circular area 
approximately 50 feet in diameter. Significant surface runoff was occurring 
at both the northwest and northeast portions of the irrigation area. The 
northwest flows enter a drainageway and then enter on old tiling system, 
which appears to discharge into Crocker Creek. The northeast flows enter an 
actively flowing drainageway that discharges into Crocker Creek below the 
plant site. Considering the date of this inspection, it's fairly safe to 
conclude that these runoffs occur throughout the winter periods. 



Page 2 
Riverview Heights STP 

Water quality bacteriological samples were collected at the runoff points of 
the irrigation areas, in adjacent drainageways, and at three locations along 
Crocker Creek, to determine potential impacts of current irrigation 
practices. 

On March 25, 1987, Dave Davis, one of the plant operators, called in to 
report that following our inspection, "someone" had removed an incoming 
sewage flow bypass gate at the headworks. As such, all raw sewage flows 
entered the surge pond, which in turn overflowed into the irrigation pond. 
He indicated he corrected this as soon as he saw it, but in case their 
samplings showed high numbers for March 24 and beyond, he wanted to alert us 
ahead of time. The samples we collected will show what the conditions are 
normally like, as the gate was in place during our inspection. 

Our inspection generally is reflective of conditions commonly observed 
during past inspections. The system has severe I/I problems; the plant has 
limited treatment capability; and land irrigation practices during winter 
and spring, cannot be conducted without surface runoff to public waters 
occurring. This source cannot be expected to operate properly and within 
the limits of it's permit conditions. It needs significant upgrade or total 
phase out. 
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A/orrA A/ ba"''1 
DEPllRTt!EN'f OF EtlVIRONMENTl\L Qlll\LITY 

Request for Analysis 

Location/Site: Cou-,,. ry Se.rv1c,c 0 1.sriate: :3- 2.L/ - ?r 
/ wa .Sou/C,C. bZS"'il'\ 

Collected By: S°JI'. /._o <-'I s/1-4 {;S.J er Prograri: CCJ,..,.. I' /I Q/J ~<::-

Purpose: AssesJ bac /e.r10/051c,c;/ /,..,.,,.,li!c;c,-C. o:ll:ei,,,.,, 
Cor.unents: /</Ll'&-/1.//C::vV /-/e;,~~-f's .S//" //"/(:107"'-/o,.., 

Laboratory No. 'tl-oc -so 
Date Received r,ab: MAR 2 4 \961 

~~~~~~~~-

Date Reported: MAR 2 7 ll81 
sr. L-;;,~,J / Sa/e,.,..., 

Report Data To: ~//6£.J,_T.,,,,, / ~D 
• 

sire . 
ran prepared 

* Basic (P) unpreserved; Nutrient (R) add H2S04 in field; Metals (Tm) HN03 added in lab--don't rinse; Organic{X} m<'ison jar 

ItePJ No. Sampling Point Description *Sample Container (bottle) #'s Test Required -Nutrients 00 Metals 
(include time) Ba3ic DOD Organic 

_;-,,,:::fc4_,-/'/ Jee,,.. 6efow /S-1 ,?-;;; tV / ~;1.1..,,.t.,;.,,% rec.:;;' 
Nvv' co,,-.,, <:.r 

0 -f ..YT/_ Co.4./.:>r,...../ G, e,rococ-c:. l / t:i: =o AJ<., -"='-r~/ r,_,,..,,.._.,. / 
l.Pr.::;/,,a3e 6 c./o<.AJ ST.I"" 
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EQC Agenda Item D 
May 29, 1987 ATTACHMENT E 

1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 

4 

5 

6 

7 

IN THE MATTER OF SEWERAGE FACILITY 
CONSTRUCTION BY NORTH ALBANY 
SANITARY DISTRICT 

) 
) 
) 
) 
) 
) 
) 
) 

8 FINDINGS 

FINAL ORDER 
NO. EQC-WVR-87-02 

9 Pursuant to ORS 468.090 through 468.110, and ORS 183.310 through 

10 183.550, the Environmental Quality Commission makes the following findings: 

11 1 • On December 19, 1972, the Benton County Board of Commissioners 

12 ordered formation of the North Albany County Service District (District) in 

13 accordance with ORS 198 .820 for the purpose of providing sewerage 

14 facilities in North Albany. The Board further ordered the boundary of the 

15 District shall be as described in an exhibit, "ATTACHMENT A" to their 

16 order; a boundary that closely corresponds to the adopted City of Albany 

17 (City) Urban Growth Boundary in Benton County. 

18 2. Extensive sewerage facility planning efforts have been 

19 undertaken, including studies in 1967, 1974, 1980 and 1986. None of the 

20 studies have resulted in construction of sewage collection and treatment 

21 facilities. In 1986, voters of the District defeated two, separate 

22 annexation proposals. Since North Albany is in the City's Urban Growth 

23 Boundary, the City has been identified as the ultimate and logical 

24 provider of services. 

25 I II 

26 111 
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1 3. During the winter of 197911980, the Department of Environmental 

2 Quality (Department) and the Benton County Department of Health conducted a 

3 door-to-door sanitary survey of 597 homes in three distinct areas. One 

4 area of 240 homes, designated as Area II-A, had the highest potential 

5 public health and surface water contamination impacts and was to be given 

6 the highest priority for sewage collection and treatment. Area II-A also 

7 has the lowest potential for repairs to existing, failing on-site systems 

8 due to its concave topography, very poorly drained soils and seasonal high 

9 groundwater tables at or near the surface throughout the winter and early 

1 o spring months. 

11 4. The 197911980 sanitary survey consisted of a visual inspection of 

12 septic tank and drainfield areas; a dye test to confirm whether or not 

13 sewage was surfacing; and an assessment of the feasibility to repair 

14 documented failing on-site systems. The types of failures documented 

15 included the following: 

16 a. Sewage from failing on-site systems was observed surfacing and 

17 ponding in yards. 

18 b. Water meters were observed submerged under ponded, sewage-

19 contaminated surface water. 

20 c. Owner-constructed relief lines that discharged directly to 

21 roadside ditches were observed. The lines had been installed to prevent 

22 sewage from backing up into household plumbing due to failure of the on-

23 site system. 

24 d. Surfacing sewage was observed flowing across driveways and into 

25 public rights-of-way. 

26 111 
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1 e. Sewage was observed flowing into storm drainageways. 

2 f. Sumps and pumps were found installed under single story homes 

3 without basements to prevent sewage-contaminated groundwaters from flooding 

4 fixtures and foundations. 

5 5. Bacteriological sampling during the 1979/1980 survey and in 1984 

6 and 1987 confirmed the presence of human sewage in roadside ditches, 

7 seasonal tributary streams and drainageways. The discharge of inadequately 

8 treated sewage to waters of the state is in violation of ORS 468.770 and 

9 constitutes a potential public health hazard. 

10 6. On March 24, 1987, the Department conducted an inspection of the 

11 Riverview Heights Subdivision sewage treatment facility and documented the 

12 following deficiencies and violations. Riverview Heights bas 123 homes, is 

13 within Area II-A and the sewerage facilities are owned and operated by the 

14 District. 

15 a. Sewage contamination of off-site drain~geways, seasonal tributary 

16 streams and Crocker Creek was documented, in violation of ORS 46 8. 770. The 

17 source of the contamination was runoff of inadequately treated and 

18 disinfected sewage applied to the irrigation site. The fecal coliform 

19 levels in the final effluent exceeded 1200 fecal coliform per 100 

20 milliliters, in violation of Schedule A, Condition 1 of NPDES Permit 

21 No. 3728-J issued to the District. This contaminated runoff would be 

22 expected to occur throughout the late fall,· winter and early spring months 

23 of each year. 

24 b. Excessive inflow and/or infiltration in the sewage collection 

25 system results in impaired treatment capability and bypassing of raw sewage 

26 from a surge pond directly to the irrigation pond. On March 24, the surge 

Page 3 IN THE MATTER OF SEWERAGE FACILITY CONSTRUCTION BY NORTH ALBANY 
SANITARY DISTRICT GB6691 .N 



1 pond was overflowing raw sewage directly to the irrigation pond. Such 

2 bypassing would be expected to occur commonly throughout the late fall, 

3 winter and early spring months of each year. 

4 c. The spray irrigation site (placed into emergency use in 1980 when 

5 EPA ordered the plant• s effluent discharge be removed from a slough 

6 suspected of being linked to a drinking water source) was found to be 

7 unsuitable for year around irrigation of effluent. The site has 

8 unmanageable runoff due to slope, slow surface infiltration capacity of 

9 soils, springs and lack of adequate acreage. The runoff is a violation of 

10 Condition D3 of NPDES Permit No. 3728-J, which prohibits any runoff from 

11 the irrigation site. 

12 d. The sewage treatment plant lacks the physical equipment and 

13 capacity to adequately treat and dispose of sewage in a manner which 

14 protects public health and meets water quality requirements. 

15 7. Until sewage collection and treatment facilities are constructed 

16 for Area II-A, the potential public health hazards and the violations of 

17 ORS 468 .770 will continue. Further, until corrective action is 

18 implemented, the violations and deficiencies at Riverview Heights sewerage 

19 facilities will continue. At this time, the District is evaluating 

20 alternatives to resolve these issues. 

21 8. The Environmental Quality Commission has the authority to issue 

22 an Order under ORS 468.090 through 468.110 to require the District to 

23 resolve these violations and prevent future violations. In the event local 

24 financing efforts fail, the Commission may seek self-liquidating bonds 

25 under ORS 454 .235 to finance the needed sewerage facilities. 

26 /// 
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1 ORDER 

2 Based on these findings, IT IS HEREBY ORDERED THAT: 

3 1 • By July 1, 1987, the District shall submit an achievable 

4 compliance proposal and time schedule for constructing the needed sewerage 

5 facilities in Area II-A. The schedule shall include milestones for the 

6 following: 

7 

8 

9 

10 

11 

12 

13 

a. 

b. 

c. 

d. 

e. 

f. 

2. 

Selection of alternative 

Method of financing 

Design of proposed facilities 

Initiation of construction (by June 15, 1988) 

Completion of construction 

Connection of homes to system 

By no later than June 15, 1988, the District shall initiate 

14 construction of sewerage facilities. 

15 The District shall complete construction and connection of 

16 residences in accordance with the schedule submitted under Item No. 1 and 

17 approved by the Department. 

18 4. Until the deficiencies and violations at the Riverview Heights 

19 Subdivision are corrected or alternative sewage treatment and disposal 

20 provided, no additional connections or increases in sewage flows to the 

21 Riverview Heights system shall occur. 

22 Ill 

23 111 

24 111 

25 Ill 

26 111 

Page 5 IN THE MATTER OF SEWERAGE FACILITY CONSTRUCTION BY NORTH. ALBANY 
SANITARY DISTRICT GB66 91 • N 



1 IT IS SO ORDERED: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ENVIRONMENTAL QUALITY COMMISSION 

Date James E. Petersen, Chairman 

Date Mary V. Bishop, Member 

Date Wallace B. Brill, Member 

Date Arno H. Denecke, Member 

Date A. Sonia Buist, M.D., Member 
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Environmental Quality Commission 
NEiL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item E, May 29, 1987, EQC Meeting 

Public Hearing and Proposed EQC Adoption of Temporary Rule 
Amending Solid Waste Permit Application Processing Fee for 
Large General Purpose Domestic Waste Landfills, 
OAR 340-61-120 

By September 1987, the Department is expecting to receive Solid Waste 
Facility Permit applications for two new, very large general purpose 
landfills in north central Oregon. Attachment 1 describes a proposal by 
Waste Management, Inc. (WM!) near Arlington and Attachment 2 describes a 
proposal by Tidewater Barge Lines (TBL) near Boardman. Both sites are 
being proposed as alternatives to siting a landfill in the Portland 
Metropolitan area. A major transfer station (separate permit necessary), 
in the Portland area, will likely be an integral part of either project. 

These proposals pose a dilemma for the Department. The type and intensity 
of the review necessary to evaluate a proposed landfill of the size and 
complexity of the two applications we expect requires substantial 
resources, as demonstrated by the budget associated with the SB662 siting 
effort. On the other hand, our current solid waste fee schedule doesn't 
contemplate such a situation. 

The Department has not received an application for a major solid waste 
disposal site in several years. The SB662 siting process has set a new 
level of investigation, review and public expectations for major solid 
waste disposal sites. This is especially true for any proposed landfill to 
serve the Portland metro area. The Department has already told the 
engineers for WM! that the detail and level of study for its site is 
expected to be similar to the SB662 work. 
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The Department has gained significant knowledge and experience in solid 
waste disposal site investigation and evaluation through the SB662 siting 
process. The additional resources needed to adequately deal with these new 
permit applications are estimated to be similar in level and technical 
competence to these required for the SB662 project: 

1 • A hydrogeologist to guide the development of and review and analyze 
gectechnical studies and site evaluations. This work is essential to 
ensure that the Department gets the information needed to adequately 
review the permit application and so that applicants do not spend time 
and money needlessly. 

2. An engineer to be the lead staff person on the technical aspects of 
the sites including plan and feasibility study reviews, final design 
approval and drafting permits. 

The time demands on the present Solid Waste Section staff will be 
substantial. Besides the technical investigations and reviews, staff will 
be called upon regularly to attend public meetings, consult with local 
government representatives and generally represent the Department. The 
choice of a Portland area landfill site as part of the SB662 process will 
add to the section's workload as well. As SB662 staffing ends and Metro 
begins preparation of an environmental impact statement for wetlands and 
submits a permit application for the 662 site, the Solid Waste Section will 
be required to respond (although these activities would be funded by the 
SB662 fee). 

The Solid Waste Section currently does not have adequate staff resources to 
deal with investigating and processing the proposed permit applications for 
the WM! and TBL sites. Present personnel (3 staff) in the section are 
totally committed. The Department couldn't anticipate the current 
competition among several large landfill projects for the Portland area 
garbage and, therefore, didn't budget the resources necessary to complete 
the work that is imminent. 

The Department is proposing to raise the Solid Waste Permit Application 
Fees, provided for by ORS 468.065 and ORS 459.235, to meet this critical 
staffing need. The Statement of Need for Rulemaking, required by ORS 
183.335(5) is Attachment 3 to this report. 

Alternatives and Evaluation 

Present Division rules (OAR 340-61-120) require a $1000 application fee for 
major facilities (facilities receiving more than 25,000 tons of solid waste 
per year). This fee is to be used to pay the Department's costs for 
investigating proposed landfills and determining whether to issue or deny a 
solid waste permit. In actuality, a $1,000 application fee will only pay a 
small portion of the Department's costs for processing a permit 
application for a facility like that proposed by WM! or TBL. 
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The permit application fee could be raised to cover a major portion or all 
of the Department's costs. This could be accomplished by establishing a 
new category for major general purpose domestic waste landfills designed to 
receive more than 100,000 tons per year of waste and greater than 100 acres 
in size. The new application fee would be $85 ,000 and apply to all such 
permit applications received after May 29, 1987. 

An emergency (temporary) rule change would be necessary in order to assure 
the increased fee is in place before a complete permit application is 
submitted. A temporary rule remains in effect for 180 days. The intent 
would be to make the rule permanent so that other proposals similar to the 
WMI and TBL sites would pay the same fee. A proposed temporary rule is 
included as Attachment 4. 

While the permanent rulemaking option would normally be preferred it will 
take several months to complete and therefore not meet the WMI and TBL 
application schedules. The Department must begin to assemble the 
additional resources now to be prepared to respond to the WMI and TBL 
projects in a timely manner. Failure to bring the staff on board quickly 
will adversely affect the applicants due to long delays in processing the 
permit applications and adversely affect the public interest by leaving the 
Department unable to adequately review the technical information and 
protect the environment. WMI is on a fast-track to obtain local land use 
approvals and submit a complete solid waste permit application to the 
Department. TBL also now has commenced this process with Morrow County. 
Therefore, the temporary rule is the approach of choice. 

WMI, TBL and other interested parties have been contacted regarding the 
proposed $85,000 permit application processing fee. Naturally, some 
concern was expressed, but there was understanding that adequate Department 
staff must exist to investigate and review such major proposals and move 
the process along in a timely manner. 

Summation 

1. The Department expects to soon receive at least two solid waste 
facility permit applications for very large general purpose landfills 
proposed by private operators to receive solid waste from the Portland 
area. 

2. The Department has determined th at two full-time staff and 
professional services ($175,000) will be required to give the level of 
investigation and review equivalent to that established by the 
Department in the SB662 siting process experience, to adequately meet 
the public's interests and protect the environment. 

3, Staffing in the Department's Solid Waste Section is not adequate to 
deal with the anticipated new permit applications. Hydrogeologic 
expertise does not exist in the section and is not available on loan 
sufficient to evaluate major new sites. 
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4. A temporary rule can be adopted which increases the solid waste 
facility permit application processing fee required by OAR 340-61-120 
for a major facility, sufficient to cover the Departments costs of 
investigating and making a final decision on the permit application. 

5. If the temporary rule is not adopted, the Department will not have 
adequate resources to provide a competent and timely review of the WMI 
and TBL permit applications. Therefore, the environment would not be 
adequately protected and processing of the permit application would be 
seriously delayed, resulting in serious prejudice to the public 
interest and the interest of the parties concerned (WMI and TBL). 

Director's Recommendation 

Based upon the findings in the Summation, it is recommended that the 
Commission hold a public hearing and, based on that public hearing, adopt 
the proposed temporary rule amending OAR 340-61-120 as set forth in 
Attachment 5, It is also recommended that the Commission authorize the 
Department to hold public hearings on the issue of whether to make the 
temporary rule permanent. /\\ ri 

~ Fred Hansen 

Attachments 5 
Attachment 1 - Memo of February 17, 1987 to Mike Downs from Ernie 

Schmidt, Subject: Morrow County Solid Waste Disposal 
Project. (TBL) 

Attachment 2 - Memo of March 12, 1987 to File from Ernie Schmidt, 
Subject: Proposed Waste Management Landfill Near 
Arlington, Oregon (WMI) 

Attachment 3 - Statement of Need for Rulemaking and Fiscal and 
Economic Impact Land Use Consistency Statement 

Attachment 4 - Proposed Temporary Rule 
Attachment 5 - Public Hearing Notice on Proposed Temporary Rule 

Ernest A Schmidt:f 
229-5157 
May 11 , 1987 
SF2000 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: 

FROM: 

Mike Downs 

Ernie Schmidt (I/Yi If, 
/;'.'/ 

AT'TACHMENT l. 

INTEROFFICE MEMO 

DATE: February 17, 1987 

SUBJECT: Morrow County Solid Waste Disposal Project 

We have been presented a preliminary permit application and feasibility 
report prepared by Seton, Johnson and Odell Engineers, on behalf of 
Tidewater Barge Lines, Inc. (TBL) and Wastech, Inc., for a proposed large 
privately owned municipal waste landfill in Morrow County. The site would 
receive solid waste from ports-of-call on the Columbia River system, which 
has been transported by barge and unloaded across the Port of Morrow dock 
at Boardman. TBL is the largest barge and terminal company operating on 
the Columbia/ Snake River system. 

The permit application was submitted incomplete, to get some early review 
by the Department and guidance as to how to complete the application. 

Background 

In October 1986, TBL submitted a proposal to Clark County, Washington in 
response to that county's Request for Qualifications for a Municipal Solid 
Waste Disposal Facility. The county generates about 550 tons/day of solid 
waste. As proposed, a transfer station would be constructed at TBL' s dock 
on the Vancouver side of the Columbia River. Residential garbage, some 
demolition and some commercial/industrial waste, would be compacted and 
pushed into standard unit size enclosed shipping containers, 8' X 8' X 40 1 

long or optionally 20' long. The containers would then be stacked onto a 
relatively small barge (900 ton) to be included with other barges in 
regular tows upriver. Two such barges each 3 days would handle Clark 
County. This would be a small addition to commodity transport on the 
Columbia River. 

Wastech, Inc. is a new firm being split out of the GSX (Genstar) group. 
Principles are Wayne Trewhitt, President, Ted Rattray (British Columbia 
operations) and Merle Irvine (Oregon operations). They operate the Metro 
CTRC, transport the waste to St. Johns Landfill, and operate the Oregon 
Processing and Recovery Center (OPRC) materials recovery facility. They 
run similar facilities in Brit~sh Columbia and have very recently been 
awarded a contract to operate a new landfill at Cache Creek - including 
transportation of waste 250 miles one way from Vancouver, B.C. and wood 
chips back for Georgia-Pacific. 
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Wastech proposes to expand OPRC (in Portland) to receive from Clark County, 
select loads of commercial, industrial and demolition loads which are 
processible to recover paper products and a densified refuse derived fuel 
(DRDF). The paper products recovery (with trommels) has been successful 
for some time. Wastech has demonstrated the preparation of DRDF prepared 
at Tacoma, Washington and trial burned it at three locations, including the 
Smurfit (Publishers) Newberg Paper Mill. Reportedly, combustion 
characteristics were promising. The talks are continuing with Smurfit. 

At Boardman, the existing dock and offloading equipment is designed to 
handle the proposed containers and is under-utilized. Containers would be 
set on trailers for transport to the disposal site. The Port is willing to 
provide long-term rate and service guarantees. 

A longer term consideration possible at Boardman is construction of an 
energy recovery facility to provide steam to the food processing plants in 
the Port industrial area. They reportedly can use about 280,000 lb./hr. of 
steam. By comparison, the Marion County incinerator is rated at 132,000 
lb./hr., both boilers combined. 

The estimated annual operating cost (gate fee at transfer station) in 1986 
dollars was proposed to Clark County at $32/ton. This is roughly split 
$10/ton for landfill and $22/ton for handling and transportation prior to 
the landfill. 

Landfill Site 

I visited the proposed landfill site on January 6, 1986, with the landowner 
Larry Lindsey, Bryan Johnson of Seton, Johnson and Odell, Wayne Trewhitt 
and Merle Irvine, Wes Hickey of TBL, and Bob Miller of the Port of Morrow. 
The conceptual proposal involves 230 acres on the southwest side of Finley 
Buttes, 16 miles from Boardman. Access is direct from the port area to the 
site via Bombing Range Road, bordering the east side of the bombing range. 
No residences are passed en-route. 

The site is located within 10 ,000 acres owned by Mr. Lindsey and is zoned 
agricultural. The Finley Buttes are an erosional landmark with slopes up 
to 10%. It is proposed to area-fill across several draws - the maximum 
depth to be 85'. The draws are grassed over and gentle in shape. They 
appear to have been formed over a very long time by infrequent storm 
events. Precipitation ranges from 5 to 15 inches per year, with an annual 
average of 9 inches. There is no water basin above the site. It has never 
been cultivated and is too rough for circle irrigation. Present use is 
cattle grazing at a ratio of one cow per 35 acres. Foliage is grasses and 
scattered rabbit brush. 

Geology and groundwater hydrology information submitted is very general. 
Based on known regional geology, it is expected that soils at Finley Buttes 
range from 90' to 300' thick over Columbia River basalt flows. Overlying 
soils are sedimentary deposits. They are assumed to be slowly permeable 
and not contain any significant groundwater. The basalts contain excellent 
aquifers, which are the subject of considerable attention by the Water 
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Landfill Site (Continued) 

Resources Department (WRD), due to overpumping and water rights litigation. 

A copy of the landfill proposal was forwarded to Mike Zwart at (WRD) for 
comment. He reports that this location i's on a divide between a designated 
critical groundwater withdrawal area and a proposed critical area. There 
are relatively more sediments overlying the basalt bedrock here than in the 
region generally. The potentiometric surface of the groundwater used for 
irrigation is at approximately 575' MSL, (not 675' MSL indicated in report) 
which is 75 feet below the estimated bedrock surface. Wells in the region 
may extend 1,000 feet deep to get large volumes of water. 

Preliminary Site Evaluation 

Based only on surface observations and from an engineering design 
standpoint, the proposed site looks workable. Only 230 acres are involved 
in this conceptual proposal, but it appears that considerably more land and 
capacity could be available. The 230 acres are estimated to last 25 years 
at a fill rate of 180 ,000 tons/year. Although a very favorable water 
balance can be displayed, any design would have to include lining and 
leachate collection, treatment and disposal - probably by sprinkle 
irrigation. Suitable land for irrigation is limitless. There is no 
indication of recent erosion in the draws. The site should be easily 
protected from surface water, since it is located at the highest local 
elevation. 

The area is subject to high winds and dust storms. The surface soils are 
light and will blow when disturbed, therefore, special care would have to 
be taken to control dust and stabilize disturbed soils. Provision of 
adequate water to the site to control dust, provide fire protection, etc. 
could be a problem. The design would have to include handling cloudburst 
type storm events. 

Considerable on-site and vicinity investigation into geology and 
groundwater hydrology characteristics will be necessary before it is 
possible to go beyond this cursory view that the site is suitable for 
landfill. 

Issues 

Local Acceptance 

The Port of Morrow is actively seeking business and 
openly supports the project. Louis Carlson, the new 
County Judge, (from Heppner and was on the Port 
Commission) expressed cautious interest. The county 
has wanted to site a landfill in the north end for many 
years. No residences would be directly impacted by the 
transportation or landfill. The attitudes of the large 
commercial farming interests is unknown. One would 
expect opposition from some source. 



Morrow County Solid Waste Disposal Project 
February 17, 1987 
Page 4 

Need for Site (340-61-026(5)) 

There is some need for better disposal within Morrow 
County. The Turner landfill, serving the Heppner area 
(south county) is operating on year-to-year lease from 
a private landowner who has threatened closure. The 
operation has been only marginally acceptable. North 
county solid waste goes to the Hermiston site (22 
miles) and is adequately disposed. Primarily, the need 
for the site would have to be established by the area 
whose waste enters the site and could be partially 
based on any unique siting characteristics of the 
Morrow County location. An evaluation of alternatives 
would be necessary to justify/support the Morrow County 
choice. 

Land Use and Recycling (ORS 459.055 and the Opportunity to Recycle Act) 

The site is zoned Exclusive Farm Use (EFU). As such, 
a Waste Reduction Program must be developed by "the 
local government unit responsible for solid waste 
disposal pursuant to statute or agreement between 
governmental units" (ORS 459 .055(2)). In addition, 
ORS 459 .250 requires that the Department shall 
require as a condition to issuing a permit that a 
place for collecting source separated recyclable 
material, located either at the disposal site or at 
another location more convenient to the population 
served by the disposal site is provided for every 
person whose solid waste enters the disposal site. 
Between these two statutes, it seems we should expect 
out-of-state generators of solid waste entering a 
disposal site in Oregon to meet conditions at least 
equal to conditions placed on in-state generators. 
Clark County should be expected to implement the 
opportunity to recycle at least equivalent to what 
would be acceptable in the metropolitan Portland area 
in Oregon. 

ES:m 
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Two Portland companies proppse 
to barge garbage to Morro~11la:ndfill 
By HOLLY DANKS 
and HARRY BODINE 
of The Oregonian staff 

Two Portland companies 
announced Tuesday that they want 
to ship metropolitan-area garbage to 
Eastern Oregon by barge and dump 
it in a 600-acre landfill they propose 
to build 16 miles south ofBoardman. 

Spokesmen for Tidewater Barge 
Lines, the largest barge liue on the 
Columbia/Snake River system, and 
Wastech, which operates the Oregon 
Processing and Recovery Center in 
Portland and the Clackamas Trans
fer and Recycling Center in Oregon 
City, presented their program at a 
Portland news conference. They 
later spelled out details to the Metro
politan Service District's solid waste 
committee. 

Called the Finley Buttes Landfill 
project; named for the remote area 
of Morrow County proposed as the 
dump site, the plan offers "a cost:ef
fective and environmentally sound 
alternative to the Bacona Road and 
Ramsey Lake metropolitan landfill 
sites," Jacob Tanzer, a Portland 
attorney representing the two com
panies, said. 

The shipping and dumping opera
tion could be under way by the end 
of 1988 or early 1989 and could serve 
the Portland-Clark County, Wash., 
area for more than 20 years, Tanzer 
said. 

The project, though similar to one 
proposed by Waste Management, 
Inc., is better, Tanzer said, because 
it would use existing recycling facili
ties in Portland and Oregon City, 
ship the garbage in sealed contain
ers as part of existing barge traffic 
and dump the waste in an area 
already zoned and environmentally 
suited for a landfill. 
· Waste Management Inc., the larg
est trash handler in the United 
Stafes, unveiled similar plans in 
March to ship Portland-area waste 
to a site southeast of Arlington in 
Gilliam County by either barge or 
train. Chem-Security Systems Inc., 
a subsidiary, already runs a toxic 
waste dump near Arlington. 

The Portland area generates 
almost 1 million tons of garbage per 
year, most of which is buried in the 
St. Johns landfill. But the landfill is 
scheduled to close in 1989. 

To replace St. Johns, the Oregon 
Department of Environmental Qual
ity is scheduled to select by June 30 
a new landfill site that Metro in turn 
would acquire and operate to serve 
Multnomah, Washington and Clack
amas counties. Metro simultaneous
ly is considering five private 

' 

St. Johns tired of garbage 
By HARRY BODINE 
ol The Oregonian staff 

Lents and St. Johns-area resi
dents testified Tuesday night that 
a solid-waste recovery plant -
preferably a composting opera
tion - may be a good idea, but it 
should not be built in their neigh
borhoods. 

"St. Johns has done enough," 
resident Daniel L. Wear told the 
Metropolitan Service District's 
Resource Recovery, Citizens 
Review Committee in a hearing 
at Westminster Presbyterian 
Church in Northeast Portland. 

His views were echoed by 
more than a dozen persons who 
expressed their views on five pro
posals Metro is considering to 
burn garbage, convert it into 
compost or manufacture re~ 
source-derived fuel pellets as al
ternatives to burying waste in 
landfills. 

William Huston, who lives in 
Mount Scott near the former 
Dwyer Lumber Co. property 
south of Southeast Foster Road, 
suggested that Metro should find 
a less-populated area for one of 
the proposals it is considering, a 
composting plant. 

"Two miles east there is noth
ing,'' Huston said. 

Reversing the trend. of com
ments, Columbia County Com

, missioner Michael J. Sykes 

post garbage or convert it into 
resource derived fuel in an effort to 
reduce the amount of waste being 
buried in landfills. 

Wayne Trewhitt, Wastech presi
dent, said there was less chance of 
ground water contamination at Fin
ley Buttes than at Portland-area 
sites being considered. 

Because of Morrow County's 
semiarid climate, there aren't any 
potential problems with wastes 
leaching into the water table, he 
said. 

Trewhitt said the Boardman ship
ping plan would cost waste-company 
customers less than if garbage is 
dumped at Ramsey Lake, Bacona 
Road or Arlington landfills. It also 
would give business to the severely 
underused Port of Morrow and 
would boost that area's economy, he 
added. 

Although there is some opposi-

endorsed a mass garbage burning 
plant Fluor/Southern Electric 
International proposes to build in 
St. Helens. 

In addition to solving Colum
bia County's solid-waste disposal 
problem, a "waste to energy" 
plant would provide electricity 
that would ensure that Boise 
Cascade Corp. would continue to 
operate its St. Helens plant for 20 
years, Sykes said. 

Answering questions from the 
audience after testimony, Metro 
officials assured those present 
that the regional agency would 
consider seriously two recent 
proposals to .transport Portland
area garbage up the Columbia 
River to new long-term landfill 
sites in Gilliam and Morrow 
counties. 

Dave Phillips, citizens 
resource recovery committee 
chairman, reminded the audience 
that his panel's charge was to 
recommend a course of actiOn for 
Metro on alternative technolo
. gies, not landfills. 

The committee is scheduled to 
make its recommendation May 21 
to Rena Cusma, Metro's execu
tive officer. One additional public 
hearing, called by the Columbia 
County Board of Commissioners, 
is scheduled for 7:30 p.m. May 20 
at the courthouse in St. Helens. 

County, the project had been 
received favorably during informal 
talks with local officials and commu
nity leaders, Trewhitt said. 

Although truck traffic south of 
Boardman will increase 20 percent if 
the project is approved, no houses 
are along the route, Trewhitt noted. 

The land proposed for the dump 
site now is privately owned, but 
Tanzer said that Tidewater and Was
tech held an option to buy it. 

The Tidewater-Wastech proposal 
"could not come at a more oppor
tune time," Tor Lyshaug, Metro's 
acting director of solid wasfe, said. 

"The picture has changed sub
stantially in the last two months," 
he said. Metro has new alternatives 
for dealing with solid waste "at rela
tively reasonable prices. The new 
regime (Cusma's administration) 
can take part of the credit for that," 



ATTACHMENT 2 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: File 

FROM: Ernie 
vrrr;::/' 

Schmidt tt;5~ , 

DATE: March 12, 1987 

SUBJECT: Proposed Waste Management Landfill Near Arlington, Oregon 

Friday, March 6, 1987, representatives of Waste Management of North America 
met with DEQ staff to begin technical discussion of W-M's proposed 
municipal landfill in Gilliam County. Present were: 

Douglas Strauch P.E. 
District Engr. - No. Calif. Di st • 
W-M of California, Inc. 
2055 Gateway Place, Suite 240 
San Jose, CA 95110 
( 408) 295-8544 

Bob Danko 
Ernie Schmidt 

Travis Hughes, Ph.D. 
Vice Pres. Technical Programs 
P.E. LaMoreaux & Assoc's (PELA) 
P.O. Box 2310 
Tuscaloosa, AL 35403 
(205) 752-5543 

For DEQ: 

Fred Bromfeld 
Neil Mullane 

Mr. Strauch is responsible for the technical aspects of the proposed 
project. The overall project will be managed by Rick Daniels at the W-M of 
Oregon office in Portland (249-8078). The manager of the Portland office 
is Doug Ogden. 

PELA is W-M's geotechnical consultant and has also been the primary 
consultant for Chem-Waste Management on the nearby hazardous waste disposal 
site. The results of a preliminary on-site investigation by PELA were 
reviewed. 

Conceptually, the landfill would ultimately cover 688 acres within two 
sections of land which are included in a total 2,000 acre area under 
option from Stone Ranches, Inc. (See attached figure). The centroid of 
the landfill would be about 6 miles south of Arlington and the Columbia 
River. Maximum depth of fill would be 165 feet including a 25 foot 
excavation. Total capacity is estimated at 90 X 106 yards. At an average 
fill rate of 2,000 tons/day, the site would last 102 years. 

Transportation could be by rail or barge. Rail is being looked at 
carefully, because rail access already exists close to the site and this 
would avoid offloading containers of solid waste through the City of 
Arlington. They would also have to contend with an annual two week period, 
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during which river traffic is stopped to acco~6date locks maintenance. 
Barge haul would, however, tend to be cheaper and perhaps less subject to 
accident. We were not able to pin down an overall disposal cost figure at 
this early date. 

Most of the discussion centered on the physical nature of the proposed 
site. It is a gentle draw extending north and south with intermittent 
drainage to the north and east, eventually to China Creek which passes 
through Arlington and also carries water only intermittently. Five 
exploratory borings have been completed to depths ranging from 55 feet to 
125 feet. These revealed 7 - 10 feet of loess on top of 10 - 75 feet of 
permeable sands and gravels, which overly the Selah clay strata. The 
borings stopped within the Selah. Regional geology suggests the Selah is 
75 - 125 feet deep overlying deep Priest Rapids Basalt. The lower portion 
of the Selah is saturated and although it is a poor aquifer, it is the 
water that the design of the nearby CSSI site is intended to protect. 
The permeability of this clay may run from 10-5 to 10-7 CM/SEC. W-M hopes 
to use it in any liner construction. 

The Selah clay appears to be very slowly recharged by incident 
precipitation. Infrequent moisture fronts apparently move downward from 
the ground surface. Although average precipitation is only about 9 inches 
annually, the landfill design would have to include a liner system with 
leachate collection and treatment. The climate will tend to minimize the 
generation of leachate, but in the long-run will not prevent it. 

The Department's feasibility study requirements were reviewed. A 
geotechnical investigation equivalent to that performed under the 
Department's SB662 siting process was indicated as appropriate for this 
proposal. 

cc: Fred Hansen 
Mike Downs 
Steve Greenwood 
Bob Danko 
Steve Gardels 

SF1828 -2-



CSSI 

HW DISPOSAL 

SITE 

,, ' 
I Ii /1 
'I ,, 
I,, -..: 

i ;:,','~/}? 

' ,, 
19 

TOTAL AREA UNDER OPTION 0 .......... -===:::u•~ ... cA .. L-EIC' ==--G~o,oo FOR SOLID WASTE LANDFILL 
feet . PURPOSES APPROXIMATELY 

Base mop from USG$ 7 1l2 minute topographic maps.2,, 000 ACRES 
, . , , £/lS 

O 910 EXPLORATORY BOREHOLE,, ELEVATION OF TOP OF SELAH SHOWN., ::!J/lf/81 
_/1.1° AVERAGE STRIKE AND. DIP, TOP OF SELAH MEMBER. 

FIGURE 2. AVERAGE STRIKE AND DIP OF THE TOP OF THE SELAH 
MEMBER FROM TRIANGULATION BETWEEN BOREHOLES. 

Prepared by: 

P.E. LAMOREAUX & ASSOCIATES, INC. 



Attachment 3 
Agenda Item E 
May 29, 1987 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of Amending 
OAR 340-61-120 

STATEMENT OF NEED FOR RULEMAKING: 

) 
) 
) 
) 

Statement of Need for Temporary 
Rule Amendment and Fiscal and 
Economic Impact and Land Use 
Consistency 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a temporary 
rule. 

1. Legal Authority 

ORS 459 .235 and ORS 468 .065 allow the Environmental Quality Commission 
to establish fees for permits issued for solid waste disposal sites. 

2. Need for the Rule 

The Department expects to soon receive at least two solid waste 
facility permit applications for major landfills proposed to serve the 
Portland area. Additional Department staffing is needed to 
investigate the applications, determine whether the sites are 
approvable and issue or deny the permits in a timely manner. A 
temporary rule is needed to increase the permit processing fee paid by 
each applicant sufficient to cover the Department's costs cf 
evaluating each site and processing the permit application. The 
normal rulemaking process could not be completed in time to establish 
the new fees before receipt of the permit applications. 

3. Principal Documents Relied Upon in This Rulemaking 

a. ORS Chapter 45 9 

b. ORS Chapter 468 

c. OAR 340, Division 61, Solid Waste Management. 

d. "Preliminary Feasibility Study Report for Morrow County Solid 
Waste Disposal Project" dated December 19, 1986 by Seton, Johnson 
and Odell, Inc. 

e. "Preliminary On-Site Investigation of a Potential WMNA Solid 
Waste Landfill Site, Gilliam County, Oregon" dated March 5, 1987 
by P.E. LaMoreaux and Associates. 

The above documents are available for public inspection at the office 
of the Department of Environmental Quality, 811 S.W. 6th Avenue, 
Portland, Oregon, during regular business hours, 8 a.m. to 5 p.m. 



FISCAL AND ECONOMIC IMPACT: 

Attachment 3 
Agenda Item E 
May 29, 1987 EQC Meeting 

This temporary rule is expected to have very little small business impact. 
The proposed application fee is small compared to the total cost of 
establishing a major solid waste landfill site and will have negligible 
effect on the ultimate cost to the public for solid waste disposal. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

SF2000.3 



Attachment 4 
Agenda Item E 
May 29, 1987 EQC Meeting 

Rule 340-61-120 is proposed to be amended as follows: 

(Note: Underlined language is new) 

Permit Fee Schedule 

340-61-120(1) Filing Fee. A filing fee of $50 shall accompany each 
applicatton for issuance, renewal, modification, or transfer of a Solid 
Waste Disposal Permit. This fee is non-refundable and is in addition to 
any application processing fee or annual compliance determination fee which 
might be imposed. 

(2) Application Processing Fee. An application processing fee varying 
between $25 and $1,000, except as provided in subsection (2)(h) of this 
section, shall be submitted with each application. The amount of the fee 
shall depend on the type of facility and the required action as follows: 

(a) A new facility (including substantial expansion of an existing 
facility): 

(A) Major facility 1 ••••••••••••••••••.•••••.•••••••••••••••• $1 ,000 
(B) Intermediate facility2 •••••••••••••••••••••••••••••••••• $ 500 
(C) Minor facility3 . ........................................ $ 175 

1Major Facility Qualifying Factors: 
-a- Received more than 25 ,000 tons of solid waste per year; or 
-b- Has a collection/treatment system which, if not properly 

constructed, operated and maintained, could have a significant 
adverse impact on the environment as determined by the 
Department. 

2Intermediate Facility Qualifying Factors: 
-a- Received at least 5,000 but not more than 25,000 tons of solid 

waste per year; or 
-b- Received less than 5 ,ooo tons of solid waste and more than 25 ,000 

gallons of sludge per month. 
3Minor Facility Qualifying Factors: 
-a- Received less than 5 ,000 tons of solid waste per year; and 
-b- Received less than 25,000 gallons of sludge per month. 

All tonnages based on amount received in the immediately preceding 
fiscal year, or in a new facility the amount to be received the first 
fiscal year of operation. 
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(b) Preliminary feasibility only (Note: the amount of this fee 
may be deducted from the complete application fee listed above): 

(A) Majer facility ...................................... $ 600 
(B) Intermediate facility ••••••••••••••••••••••••••••••• $ 300 
(C) Minor facility ...................................... $ 100 

(c) Permit renewal (including new operational plan, closure plan 
or improvements): 

(A) Major facility ...................................... $ 500 
(B) Intermediate facility ••••••••••••••••••••.•••••••••• $ 250 
(C) Minor facility ...................................... $ 75 
(d) Permit renewal (without significant change): 
(A) Major facility ...................................... $ 200 
(B) Intermediate facility ••••••••••••••••••••••••••••••• $ 100 
(C) Minor facility ...................................... $ 50 
(e) Permit modification (including new operational plan, closure 

plan or improvements): 
(A) Major facility ...................................... $ 500 
(B) Intermediate facility ••••••••••••••••••••••••••••••• $ 250 
(C) Minor facility ...................................... $ 75 
(f) Permit modification (without significant change in facility 

design or operation): All categories ••••••••••••••••••••••••••• $ 25 

(g) Permit modification (Department initiated): All categories ••• no fee 
(h)(A) An application processing fee of $85,000 shall be submitted with 

each application for a major new general purpose domestic waste landfill 
received by the Department after May 29, 1987. For purposes of this 
subsection, a major new general purpose domestic waste landfill shall be 
defined as one designed to receive 100,000 or more tons per year of domestic 
solid waste and designed for a landfill area of 100 or more acres. 

(Bl The application processing fee may be used by the Department for 
costs it incurs in investigating the permit application and reaching a 
determination of whether to issue or deny the requested permit. 

(3) Annual Compliance Determination Fee (In any case where a facility 
fits into more than one category, the permittee shall pay only the highest 
fee): 

(a) Domestic Waste Facility: 
(A) A landfill which received 500,000 tons or more of 

solid waste per year: . .......................................... $60 ,000 
(B) A landfill which received at least 400,000 but 

less than 500,000 tons of solid waste per year: •.••••••••••••••• $48,000. 
(C) A landfill which received at least 300,000 but 

less than 400 1000 tons of solid waste per year: ••••••••••••••••• $36,000 
(D) A landfill which received at least 200,000 but 

less than 300,000 tons of solid waste per year: ••••••••••••••••• $24,000 
(E) A landfill which received at least 100,000 but 

less than 200,000 tons of solid waste per year: ••••••••••••••••• $12,000 
(F) A landfill which received at least 50,000 but 

less than 100,000 tons of solid waste per year: ••••••••••••••••• $ 6,000 
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(G) A landfill which received at least 25,000 but 
less than 50,000 tons of solid waste per year: •.•....••.•.••••.. $ 3,000 

(H) A landfill which received at least 10,DOO but less than 25,000 
tons of solid waste per year: ................................... $ 1,200 

(I) A landfill which received at least 5,000 but not more than 
10 ,ODO tons of solid waste per year: ..••...•••..••••••...••..... $ 500 

(J) A landfill which received at least 1 ,DOD but not more than 
5 ,ODO tons of solid waste per year: ............................. $ 100 

(K) A landfill which received less than 1 ,DOD tons of solid waste per 
year: ........................................................... $ 50 

(L) A transfer station, incinerator, resource recovery facility and 
each other facility not specifically classified above which received more 
than 10,000 tons of solid waste per year: •...•••••...•••..••.... $ 500 

(M) A transfer station, incinerator, resource recovery facility and 
each other facility not specifically classified above which received less 
than 10,DOO tons of solid waste per year: •.••••..•••...••...••••.. $ 50 

(b) Industrial Waste Facility: 
(A) A facility which received 10,000 tons or more of solid waste per 

year: .............................................................. $1,000 
(B) A facility which received at least 5,000 tons but less than 10,000 

tons of solid waste per year: ...................................... $ 500 
(C) A facility which received less than 5,000 tons of solid waste per 

year: ............................................................... $ 100 
(o) Sludge Disposal Facility: 
(A) A facility which received 25 ,ODO gallons or more of sludge per 

month: .••••••••...••••.•.••••..•••••.••••...•.••..•.••.•.••••....••• $ 100 
(B) A facility which received less than 25 ,ODO gallons of sludge per 

month: .....•.......•.•.•...................••....................... $ 50 
(C) Closed Disposal Site: Each landfill which closes after July 1, 

1984: •.•...••........•......•.......................•.....•.•...•.... 10% of 
the fee which would be required, in accordance with subsections (3)(a), 
(3)(b), and (3)(c) above, if the facility was still in operation or $50 
whichever is greater. 

(e) Facility With Monitoring Well: In addition to the fees described 
above, each facility with one or more wells for monitoring groundwater or 
methane, surface water sampling points, or any other structures or 
locations requiring the collection and analysis of samples by the 
Department, shall be assessed a fee. The amount of the fee shall depend on 
the number of wells (each well in a multiple completion well is considered 
to be a separate well) or sampling points as follows: 

(A) A facility with six or less monitoring wells or sampling 
points: ............................................................ $1, 100 

(B) A facility with more than six monitoring wells or sampling 
points: ............................................................ $2 ,000 

(4) Annual Recycling Program Implementation Fee. An annual recycling 
program implementation fee shall be submitted by each domestic waste 
disposal site, except transfer stations and closed landfills. This fee is 
in addition to any other permit fee which may be assessed by the 
Department. The amount of the fee shall depend on the amount of solid waste 
received as follows: 
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(a) A disposal site which received 500,000 tons or more of solid waste 
per year: ........................................................... $19 ,000 

(b) A disposal site which received at least 400,000 but less than 
500 ,000 tons of solid waste per year: ............................... $15 ,200 

(c) A disposal site which received at least 300,000 but less than 
400 ,ooo tons of solid waste per year: ............................... $11 ,400 

(d) A disposal site which received at least 200,000 but less than 
300 ,000 tons of solid waste per year: ••••••••••••••••••••••••••••••• $ 7 ,600 

(e) A disposal site which received at least 1100,000 but less than 
200 ,000 tons of solid waste per year: ............................... $ 3 ,800 

(f) A disposal site which received at least 50,000 but less than 
100 ,000 tons of solid waste per year: ••••••••••••••••••••••••••••••• $ 1 ,900 

(g) A disposal site which received at least 25,000 but less than 50,000 
tons of solid waste per year: ....................................... $ 950 

(h) A disposal site which received at least 10,000 but less than 
25 ,ooo tons of solid waste per year: •••••••••••••••••••••••••••••••• $ 375 

(i) A disposal site which received at least 5,000 but less than 10,000 
tons of solid waste per year: ........................................ $ 175 

(j) A disposal site which received at least 1k000 but less than 5,000 
tons of solid waste per year: ......................................... $ 30 

(k) A disposal site which received less than 1 ,ooo tons of solid waste 
per year: ............................................................ $ 15 

Stat. Auth.: ORS Ch. 459 & 468 
Hist.: DEQ 3-1984, F. & ef. 3-7-84 
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Attachment 5 
Oregon Department of Environmental Quality Agenda Item E 

A CHANCE 
1 

TO COMMENT ON a 5 ~
2
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ting 

WHO IS 
AFFECTED: 

BACKGROUND: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

ZB6695 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

PROPOSED RULE AMENDING PERMIT APPLICATION FEES 
FOR NEW DOMESTIC SOLID WASTE LANDFILLS 

Date Prepared: 
Hearing Date: 
Comment.s Due: 

5/15/87 
5/29/87 
5/29/87 

Persons proposing development of new general purpose, domestic solid 
waste landfills designed to receive more than 100,000 tons per year of 
solid waste and occupying more than 100 acres of landfill area. 

The Department has recently been approached by two companies proposing 
to build major landfills in north central Oregon to dispose of solid 
waste from the Portland metropolitan area. The Department is not 
staffed to handle two such large and complex landfill permit 
applications in the timeframe the companies are proposing. 

The Department is proposing that the Environmental Quality Commission 
adopt a temporary rule to revise the solid waste permit fee schedule, 
OAR 340-61-120, tc require a $85 ,000 permit application processing fee 
for major new general purpose domestic waste landfills. 

Persons submitting permit applications for major new general purpose 
domestic waste landfills would be required to submit a $75,000 fee to 
cover the Department's costs of investigating, processing, and issuing 
or denying the requested solid waste permit. 

A public hearing to receive oral and written testimony is scheduled 
for: 

Friday, May 29, 1987 
10:00 a.m. 
DEQ Portland Headquarters, Room 4 
811 s.w. Sixth Avenue 

Comments may be presented at the public hearing or submitted in 
writing to DEQ, Hazardous and Solid Waste Division, 
Attention: Michael Downs, 811 S.W. Sixth Avenue, Portland, OR 97204. 
Written comments must be received by close of business (5:00 p.m.) on 
May 28, 1 987. 

·After the public hearing, the Enviromnental Quality Commission may 
adopt as recommended, amend and adopt, or take no action. Within 180 
days, the Department will hold additional public hearings on making 
this proposed temporary rule permanent. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 ln the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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Environmental Quality Commission 
NEIL GOLDSCf'M!DT 

GOVtR'IOl'l 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMoRAND UM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item F, May 29, 1987, EQC Meeting 

Proposed Adoption of Changes in Air Contaminant Discharge 
Permit Fees and Other Requirements as Amendments to the 
State Implementation Plan (OAR 340-20-155 and 340-20-165). 

On March 13, 1987, the Commission authorized a public hearing to receive 
testimony on proposed changes in the fees for Air Contaminant Discharge 
Permits (see Attachments 1 and 2). Increases in the fee structure were 
proposed to partially offset inflationary costs. Other changes were 
proposed to ensure that the fee structure more closely reflects the time 
expended by the Department on different classes of sources. 

The Commission is authorized by ORS 468.045(2) to establish a fee schedule 
for Air Contaminant Discharge Permits. These fees are intended to fund a 
portion of the compliance program for stationary sources of air pollution. 

A public hearing was held on May 1, 1987 to consider the proposed changes 
(Attachment 3). No oral or written testimony was presented at the hearing. 
One letter was received during the public comment period. 

Discussion 

The changes to the fee table involve the following: 

1) Assessing the application processing fee upon renewal of a permit as 
well as upon initial application or modification. 

2) Increasing application processing fees and compliance fees for boilers. 

3) Exempting small sources in eleven source categories. 

4) Adding two source categories to the permit program to include toxic 
pollutant sources. 

The proposed changes represent an estimated 13 .8% increase in fees. The 
last fee increase was effective July 1, 1983, at which time the Annual 
Compliance Determination Fees were increased an average of 7.8%, and the 
Filing Fee was increased by $25.00. The Department feels that dropping 
some source categories, adding others, and collecting an application 
processing fee upon permit renewal will make the fee schedule more 
equitable. 
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No testimony was received during the public hearing, but one letter was 
received during the public notice period. In the letter, Boise Cascade 
Corporation expressed concern about excluding small sources from the permit 
process, and opposed paying the application processing fee as frequently as 
every five years. The Department's response to these concerns is contained 
in the Hearing Officer's Report (Attachment 3). 

Tom Donaca of the Associated Oregon Industries was contacted about the 
proposed changes to the fee schedule. He replied by phone that the changes 
were acceptable to him. 

Summary 

1) On March 13, 1987, the EQC authorized a public hearing to consider 
changes in the fee schedule for Air Contaminant Discharge Permits. 

2) A public hearing was held on May 1, 1987, No oral or written testimony 
was presented at the hearing. Written testimony submitted during the 
public notice period consisted of one letter which opposed excluding 
some of the small sources from the permit process, and suggested that 
the duration of regular permits should be extended from five to ten 
years. The Department does not recommend these changes, as discussed 
in the hearings officer's report. 

3) The Department recommends the adoption of the fee schedule as proposed, 
to cover inflationary increases and to make the fee schedule more 
equitable. The fee schedule would be in effect for the fees due 
beginning July 1, 1987. 

4) The EQC is authorized by ORS 468.045(2) to establish a schedule of fees 
for permits and to modify the State Implementation Plan, 

Director's Recommendations 

Based upon the Summation, it is recommended that the Commission adopt the 
proposed modifications to OAR 340-20-155, Table 1, Air Contaminant Sources 
and Associated Fee Schedule (Attachment 1), and OAR 340-20-165, Fees, It 
is also recommended that the Commission direct the Department to submit the 
rule revision to the EPA for inclusio~te Implementation Plan. 

Attachments 1) 
2) 
3) 
4) 

M. HEATH:a 
AA6272 
229-5509 
May 6, 1987 

Fred Hansen 

Proposed Fee Schedule 
Staff Report for Hearing Authorization 
Hearing Officer's Report 
Statement of Need for Rulemaking 



Attachment 1 
Agenda Item No. F 
May 29, 1987 
EQC Meeting 

Oll<EG-ON ADMIN!Sl'RA TIVE run.ES 
(,iUJ'TER 340, DMSlON :W- DEPART:IIBNT OF ENVlRONMENT AL QUALITY 

Pw-pose 
:WO.-'W-140 The purpose of these rules is to prescnbe the 

requirements and procedures for obtaining Air Contaminant 
Dischasge Pemrits pursuant to ORS 468.310 to 468.330 and 
re!ated statutes for stationary sou.re=. 

S.... Au<n.: ORS Ch. 
His<: DEQ Jf7, f. S.31·12. d. 9-1.'l-12; DEQ 63, f. !2·::0-73, ef. 

1-11·74; DEQ 107, f. &. d. 1-6-86; R<»umb<...O from 
:J40-:l).<}33.0: 

Delinlci<>ns 
· 3'«l-2ll-14!i As uS<>d in th"'"' rules, uni= oth.,..,,;:;e 

required by context: 
(I) '"Department'' """"'" Dq:Grtment of Emnrorun=ral 

Quality. 
CJ "Commission" means Envi>onmenral Quality Commis

sion. 
(3) "'Person·• me::ms the C nited States Government and 

agencies thereof, any state, individual. public or private 
corporation, politic::.U subdivision. govemme:ntal agency, 
riwnicipallt.y, i..".!.dustry. ~rship, a.ssociation, Cll"m.. trust.. 
est.ote. CT any otiu:: leg:al entity wha!ever. 

(4) "Pemrit" or "Air Como.minant Di5".~"'1!• Permit'' 
means a written pemrit issued by the Department or Regional 
Authority in accordance with duly adopted pr=dures, which 
by its eonditicns authorizes the permitte• to construct. inst:>!!, 
modify, or opernte spec'.fiecl fa<ilitics, conduot SJ>""ifiecl 
activities, or o:nit, diseh.arge, or dispose or air contamin:on"' in 
~ with specified -pras:tices, limitations, or prohibi
ionse 

(5) · ''Re:;!c:nu:i! Authority" mems Lane Re;ioMI Air 
Pollution Authority. 

Sim. Auth.: ORS Ch. 
H1s: DEQ C, f. s-31-72, of. 9-IS·12: DEQ 6.1; f. 12·2G-T.l, et. 

l·ll-74; DEQ 107, f. 4' of. J.0.;6; ReruJmbm:d from 
J.IG.2!}.033,()< 

Nodclo Polley 
J40.21J.. ISO !I shall be Ille policy of Ille. Oopattment and the 

Regional Authority to issue public notice as to the intent to 
issue an Air Contaminant Discharge Pmnlt allowing at least 
thirty 00) days for written CDmJnent from the public, and from 
intereSted. State and Feder;il agencies, prior to issuance of th~ 
permit. 

Sbra.Anth.: ORSCh. 
lllom: DEQ "1, f. ll-:H-T.!, of. <J.,JS-72; DEQ 63, f. 12·::0-73, d. 

1°1!0 74; DEQ 107, f. &. d. 1-6-76; Rc.'l\lmbered from 
J.40.21.J..033.06 • 

r.nait R.oqcJrod 
340-»-1.!5 (l) No person shn.11 construct, install, establish, 

develop or opera.tt: .any air contaminant source \.\otlich is 
referred to in Table l, "l'J>"'1<l<"<I hereto and ineorporated 
herein by reference, without f1r.11 obtaining a permit from the 
l:)epan:ment CT Regional Authority. 

(l) No pe:son shall modify any source covered by a permit 
under these rules suoh I.hat the emissions are significantly 
in~ without f1r.1t applying for and obtaining a modified 
permit. 

0) No person shall modify any "'urce oovered by a ponnir 
under these rul"" such th:!.!: 

(a) The process oquil'm•nt is >Ubsw.ntio.!ly clwlged or 
added to: or 

(b) The emissions are signi.fie:mtly changed without first 
notifying the Ceparunent. 

(4) Any wurce may apply "' the Department or Regjorol 
Authority for a special letter pel"l'llit if o~ting a faci1ity with 
no, or lnsignificmt~ :Ur conrarrtinant discharg,es. The deterrni .. 
nation of applic:tbility of this special permit shall be made 
solely by the Department or Regional Authority having 
Jurisdiction. rt issued a special pennil~ the application process .. 
mg r~ and/or annual compliance determination fee. provided. 
by OAR J40.20-16S, may be waived by the Department or 
Rogicna.l Authority. 

(S) The Department may designate any source 3..') ·a 
uMlnim.al Sourcen based upon the following criteria: 

(a.) Quantity a!'ld quality of omissions; 
(!>)Type of operation; 
(e) Co"'l'liance with Dei>=m regu1'1tions; and 
Cc!) Minimal impact on the air quality of the surrounding· 

region. If a source is deslgnateJ as a minimal source~ the 
annuo.l compilan<:e di:!em!ination f,,,,, provided by rule 
J40..:0 .. J6.S. will be collected in conjunction wit.'i plant ~ite 
c:ompliar..ce lnspcaions which \Vill «t:ur no k~ss freque::.dy 
than every five (S) years~ 

S!a1. Aulh.: URS Ch. 
ffi>l: DEQ 47, f. 8-ll·'T.?. of. 9-!5-72; DEQ 63, r. 12-:!().';'.l, of. 

t•I J .. 74; DEQ 107. (. &. ef. 1"'6-i6; Renumbered from 
340-20-033.0ll; DEQ l::S. f. & of. 12-16-76; DEQ :?Q.191'9, 
f. & et. Q.:;:9-;s>; DEQ :.>.:l-1960, f. & ef. 9-26-a:J; DEQ 
13-19111, I. ~1. cf. 7-1-81; DEQ 11-t!JS'.l, I. & <I. 
.'l-31-83 

Mul!l¢e-Sou""' Pe-rmit " 
340-Z0..160 When a. single site includes more than one :iir 

c:cntaminsnt source. a single pemUt may be issued including 311 
sources located at l.he sit=. For unifomtlt.y such appUc:itions 
shall separately identify by subsection e:JGh air contami11t1.11.t 
source included from T'1b!e I . 

(1) When a single cir contamin:mt source which is included 
in a multiple-source permit. is subject co permit modification, 
revcu::ation. ~uspension. or denial9 such action by the Depart .. 
mont or Regional Authority shall only affect that individu:il 
source without thereby affecting any other wurce subject to 

the '(;}"\Ci,.,,, a multiple-source !>'rm.ii includes air contami
nant SOt.ll"CeS subject to the jurisdiction of the ~ent and 
the Regional Authority. the Department may require th.at it 
shall be the pemrit issuing agency. In such c=, the tlep3rt
ment and the Regional Authority shall otherwise main:am and 
exercise all other a.speas of their respective jurisdictions over 
the permitteee 

s..._ Audi.: ORS Ch. 

li'-

Hist: DEQ Jf1, r. S.31-72, of. 9-!S-72; DEQ 63, I. 12-::0-73, ef. 
1-11-74; DEQ 107, f. &. •I. !-6-76; Rem.imber:d from 
JJG.20-003.10 

340-:!0-165 (1) Ali persons required to obtnin a perm.it si'.a.11 
be subject to " three part fee consisting of a uni.Conn no,,. 
refundable filing fee of S7$, an application processing r .... and 
an annual oomplianee determination fee whicn are detenninod 
by appl}ing Table I. The amoun1 equal to the filing fee, 
awilcati"" processing fee, and the annual eompliance 
detennination fee sh.all be submitted as a required part of any 
:ippUc:W.on for :i new perm.it. The amount equo.l to th" fi~ fee 
and the aoplication processing fe<: shall be submitted with any 
applic:.:ition for modi.iication of " t"'mti<. The amount oquo.l to 

~ ""f ,,~ ....... --"'"""""'"'"'~ ·~· be submit! with any applic:ition for a renewed permit. 
('Z) The ee schedule contained in the listing of air contamj .. 

r.ant so in Table t shall be appJied to determine the pennit 
f..,., on a Standard Industrial Clo.ssific:ition (SIC) plant Sito 
basis. • • 

,appl1cat1on processing feeJ 



TABLE 1 
AIR CONTAMINANT SOURCES AND 

ASSOCIATED FEE SCHEDULE 

(3 40-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58. 59, or 60 in addition to fee 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applies-
Classifies- Filing Processing Detennina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

1. Seed cleaning located in 
special control areas, com-
mercial operations-only (not 
elsewhere included) 0723 75 100 190 365 [265] 365 175 

2.[Smoke houses with 5 or 
more employees] Reserved [2013] [7 5] (100] [135] [310] (210] [17 5] 

3. Flour and other grain mill 
products in special control 
areas 2041 
a) 10,000 or more t/y 75 325 375 775 (450] 775 400 
b) Less than 10,000 t/y 75 250 160 485 (235] 485 325 

4. Cereal preparations in 
special control areas 2043 75 325 270 670 (345] 670 400 

5. Blended and prepared flour 
in special control areas 2045 
a) 10,000 or more t/y 75 325 270 670 (345] 670 400 
b) Less than 10,000 t/y 75 250 135 460 [210] 460 325 

6. Prepared feeds for animals and 
fowl in special control areas 2048 
a) 10,000 or more t/y 75 325 375 775 (450] 775 400 
b) Less than 10,000 t/y 75 200 295 570 [370] 570 275 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Air Contaminant Source 

Standard 
Industrial 
Classifica- Filing 
tion Number Fee 

7. Beet sugar manufacturing 

8. Rendering plants 
a) 10,000 or more t/y input 
b) Less than 10,000 t/y input 

9. Coffee roasting- 30 T/y or 
more roasted product 

2063 

2077 

2095 

10. Sawmillsand/or planing mills 2421 
[ a)] 25,000 or more bd.ft./ 2426 

shift finished product 
[ b) Less than 25,000 bd.ft./ 

shift] 

11. [Hardwood mills] Reserved 

12. [Shake and shingle mills] 
Reserved 

13. Mill work [with 10 employees 
or more] (Including 
structural wood members), 
25,000 or more bd.ft./ 
shift input 

AA5941 

[2426] 

[2429] 

2431 

75 

75 
75 

75 

75 
[7 5] 

[7 5] 

[7 5] 

75 

Annual 
Application Compliance 
Processing Determina-

Fee tion Fee 

425 

250 
250 

200 

200 
[7 5] 

[7 5] 

[75] 

150 

1860 

460 
270 

245 

375 
[270] 

[245] 

[295] 

295 

Fees to be 
Submitted 
with New 
Application 

2360 

785 
595 

520 

650 
[420] 

[395] 

[445] 

520 

Fees to be 
Submitted 

with 
Renewal 
Application 

[1935] 

[535] 
[345] 

[320] 

[450] 
[345] 

[320] 

[370] 

(370] 

2360 

785 
595 

520 

650 

520 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

500 

325 
325 

275 

275 
(150] 

(150] 

[150] 

225 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Determina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

14. Plywood manufacturing and/ 2435 
or veneer d:;:zing ~~ & 2436 
a) [Greater than] 25,000 

or more sq,ft./hr, 3/811 

basis finished Eroduct 75 625 755 1455 [830] 1455 700 
b) [Less than] 10,000 or more 

but less than 25,000 
sq.ft./hr, 3/811 basis 75 450 510 1035 [585] 1035 525 
finished Eroduct 

c) Less than 10,000 s~.ft./ 
hr, 3/8" basis finished 75 150 270 495 495 ~ 
E.roduct 

15.[Veneer manufacturing only [2435 
(not elsewhere included)] & 2436] [7 5] [100] [270] [445] [345] (17 5] 
Reserved 

16. Wood preserving (Excluding 2491 75 150 270 495 [345] 495 225 
waterborne) 

17. Particleboard manufacturing 2492 
(Including strandboard and 
waferboard 
a) 10,000 or more sg.ft./hr., 75 625 890 1590 [965] 1590 700 

3/ 411 basis finished Eroduct 
b) Less than 10,000 sg.ft./hr., 75 300 425 800 800 375 

3/4" basis finished product 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Dete:rmina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

18. Hardboard manufacturing 2499 
(Includin~ fiberboard) 
a) 10,000 or more sg,ft,/hr, 

1/8" basis finished product 75 625 730 1430 [805] 1430 700 
bl Less than 10,000 sg.ft./hr, 

1/8" basis finished product 75 300 375 750 750 375 

19. Battery separator mfg. 2499 75 100 540 715 [615] 715 175 

20. Furniture and fixtures 2511 75 150 295 520 520 520 B.2. 
25,000 or more bd,ft./ 
shift input 

[a) 100 or more employees] [7 5] [200] [375] [650] [450] [27 5] 
[b) 10 employees or more but 

less than 100 employees] [7 5] [125] [245] [445] [320] [200] 

21. Pulp mills, paper mills, 2611 
and paperboard mills 2621 

(Kraft, sulfite, & neutral 2631 75 1250 3235 4560 [3310] 4560 1325 
sulfite only) 

22. Building paper and building-
board mills 2661 75 200 245 520 [320] ~ 275 

23. Alkalies and chlorine mfg. 2812 75 350 645 1070 [720] 1070 425 

24. Calcium carbide manufacturing 2819 75 375 645 1095 [7 20] 1095 450 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Determina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

25. Nitric acid manufacturing 2819 75 250 325 650 [400] 650 325 

26. Ammonia manufacturing 2819 75 250 375 700 [450] 700 325 

27. Industrial inorganic and or-
ganic chemicals manufacturing 
(not elsewhere included) 2819 75 325 460 860 [535] 860 400 

28. Synthetic resin manufacturing [2819] 75 250 375 700 [450] 700 325 
2821 

29. Charcoal manufacturing 2861 75 350 780 1205 [855] 1205 425 

30. [Herbicide] Pesticide 2879 75 625 3235 3935 [3310] 3935 700 
manufacturing 

31. Petroleum refining 2911 75 1250 3235 4560 [3310] 4560 1325 

32. Asphalt production by 2951 75 250 375 700 [450] 700 325 
distillation 

33. Asphalt blowing plants 2951 75 250 485 810 [560] 810 325 

34. Asphaltic concrete paving 
plants 2951 
a) Stationary 75 250 295 620 [370] 620 325 
b) Portable 75 250 375 700 [450] 700 325 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Determina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

35. Asphalt felts and coating 2952 75 250 565 890 [640] ~ 325 

36. [Blending, compounding, or] 
Re refining of lubricating 
oils and greases, ~re-
Erocessin~ of oils and 
solvents for fuel 2992 75 225 350 650 [425] 650 300 

37. Glass container manufacturing 3221 75 250 460 785 [535] 785 325 

38. Cement manufacturing 3241 75 800 2370 3245 [2445] 3245 875 

39. [Redimix] Concrete 3273 
manufacturins, including 3271 
redimix and CTB 3272 75 100 160 335 [235] 335 175 

40. Lime manufacturing 3274 75 375 245 695 [320] 695 450 

41. Gypsum products 3275 75 200 270 545 [345] 545 275 

42. Rock crusher 3295 
a) Stationary 75 225 295 595 [370] 595 300 
b) Portable 75 225 375 675 [450] 675 300 

43. Steel works, rolling and 3312 
finishing mills, electro- 3313 75 625 645 1345 [720] 1345 700 
metallurgical products 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Detennina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Pennit 

44. Incinerators 4953 
a) [1000 lbs/hr and greater 

capacity] 250 or greater 
tons/daz caEacity 75 3000 1615 4690 4690 3075 

b) [500 lbs/hr to 1000 lbs/hr 
capacity] 50 to 250 tons/ 
daz caEacitz 75 375 245 695 [320] 695 450 

c) [40 lbs/hr to 500 lbs/hr capacity 
pathological waste only] 
2 to 50 tons/daz caEacity 75 125 190 390 [265] 222. 200 

El Crematoriums and Eathological 
waste incinerators, not else-
where classified 75 125 190 390 [265] 390 200 

~ PCB and/or off-site hazardous 
waste incinerator 75 3000 1615 4690 4690 3075 

45. Gray iron and steel foundries 3321 
Malleable iron foundries 3322 
Steel investment foundries 3324 
Steel foundries (not else-
where classified) 3325 
a) 3,500 or more t/y production 75 625 565 1265 [640] 1265 700 
b) Less than 3,500 t/y production 75 150 295 520 [370] 520 225 

46. Primary aluminum production 3334 75 1250 3235 4560 [3310] 4560 1325 

AA5941 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Air Contaminant Source 

Standard 
Industrial 
Classifica
tion Number 

47. Primary smelting of zirconium 
or hafnium 3339 

48. Primary smelting and refining 
of ferrous and nonferrous metals 
(not elsewhere classified) 3339 
a) 2,000 or more t/y production 
b) Less than 2,000 t/y production 

49. Secondary smelting and refining 
of nonferrous metals, 100 or 3341 
more t/yr metal charged 

50. Nonferrous metals foundries, 
100 or more t/y metal charged 

[3361] 
[3362] 
3360 

51.[Electroplating, polishing, 
anodizing with 5 or more 
employees] Reserved 

and 
[3471] 

52. Galvanizing and pipe coating-
excluding all other activities 3479 

53. Battery manufacturing 3691 

AA5941 

Filing 
Fee 

75 

75 
75 

75 

75 

[7 5] 

75 

75 

Application 
Processing 

Fee 

[6250] 1250 

625 
125 

300 

150 

[125] 

125 

150 

Annual 
Compliance 
Determina

tion Fee 

3235 

1400 
540 

375 

325 

[245] 

245 

325 

Fees to be 
Submitted 
with New 
Application 

Fees to be 
Submitted 

with 
Renewal 
Application 

9560 4560 [3310] 4560 

2100 
740 

750 

550 

[445] 

445 

550 

[1475] 
[615] 

[450] 

[400] 

[320] 

[320] 

[400] 

2100 
74o 

750 

22.Q. 

445 

550 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

[6325] 1325 

700 
200 

375 

225 

[200] 

200 

225 



TABLE 1 Continued (340-20-lSS) 

NOTE: Persons who operate boilers shall include fees as indicated in Items S8, S9, or 60 in addition to fees 
for other applicable category. 

Air Contaminant Source 

Standard 
Industrial 
Classifica- Filing 
tion Number Fee 

S4. Grain elevators--intennediate 
storage only, located in special 
control areas 4221 
a) 20,000 or more t/y grain 

processed 
b) Less than 20,000 t/y grain 

processed 

SS. Electric power generation 4911* 
a) Wood or Coal Fired - [Greater 

than] 2S or greater MW 
[b) Wood or Coal Fired - Less 

than 2S MW] 
c) Oil Fired - 2S or greater MW 

S6. Gas production and/or mfg. 492S 

S7. Grain elevators--tenninal elevators 
primarily engaged in buying and/or 
marketing grain--in special control 
areas SlS3 
a) 20,000 or more t/y grain 

processed 
b) Less than 20,000 t/y grain 

processed 

M5941 

7S 

7S 

75 

(75] 

75 

75 

75 

75 

Annual 
Application Compliance 
Processing 

Fee 

225 

125 

5000 

(3000] 

450 

475 

625 

175 

Determina
tion Fee 

510 

245 

3235 

[1615] 

780 

375 

645 

245 

Fees to be 
Submitted 
with New 
Application 

810 

445 

8310 

(4690] 

1305 

925 

1345 

495 

Fees to be 
Submitted 

with 
Renewal 
Application 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

(585] 810 300 

(320] 445 

(3310] 8310 

(1690] 

[855] 1305 

[450] 925 

[720] 1345 

[320] 495 

200 

5075 

[307 5] 

525 

550 

700 

250 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Determina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

58. Fuel Burning equipment 4961** 
within the boundaries of the 
Portland, Eugene-Springfield 

(Fees will be based on the total aggregate heat input of all [boilers] 
fuel burning equipment at the site) 

and Medford-Ashland Air Quality 
Maintenance Areas and the Salem 
Urban Growth Area*** 
a) Residual or distillate oil fired, 75 [200] 400 [245] 490 [520] 965 

[335] 595 

[320] 965 

[210] 595 

[275] 475 

[200] 325 
250 million or more btu/hr heat input 

b) Residual or distillate oil fired, 
10 or more but less than 250 
million Btu/hr heat input 

c) Reserved 

59. Fuel burning equipment within the 4961** 
the boundaries of the Portland, Eugene
Eugene-Springfield and Medford-
Ashland Air Quality Maintenance 
Areas and the Salem Urban Growth 
Area*** 
a) Wood or coal fired, 35 million or 

more Btu/hr heat input 
b) Wood or coal fired, less than 35 

million Btu/hr heat input 

60. Fuel burning equipment outside 4961** 
the boundaries of the Portland, 
Eugene-Springfield and Medford
Ashland Air Quality Maintenance 
Areas and the Salem Urban Growth 
Area. 

AA5941 

75 [125] 250 [135] 270 

(Fees will be based on the total aggregate heat input of all fuel burning 
equipment at the site) 

75 

75 

[200] 400 

[50] 100 

[245] 490 

[135] 270 

[520] 965 

[260] 445 

[320] 965 

[210] 445 

[275] 475 

[125] 175 

(Fees will be based on the total aggregate heat input 
of all [boilers] fuel burning equipment at the site.) 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Standard 
Industrial 
Classifica- Filing 

Air Contaminant Source tion Number Fee 

All [wood, coal and] oil fired [greater 75 
than 30 x 106] 30 million or more 
Btu/hr (heat input), and all wood 
and coal fired 10 million or more 
Btu/hr (heat input) 

61. New sources not listed herein 
which would emit 10 or more tons 
per year of any air contaminants 
including but not limited to particulates, 
SOx• or [NOxor hydrocarbons] Volatile 
Organic Compounds (VOC), if the 
source were to operate uncontrolled. 
a) Low cost 75 
b) Medium cost 75 
c) High cost 75 

62. New sources not listed herein 
which would emit significant 
malodorous emissions, as determined 
by Departmental or Regional Authority 
review of sources which are known to have 
similar air contaminant emissions. 
a) Low cost 
b) Medium cost 
c) High cost 

AA5941 

75 
75 
75 

Application 
Processing 

Fee 

(125] 250 

**** 
**** 
**** 

**** 
**** 
**** 

Annual 
Compliance 
Determina-

tion Fee 

(135] 270 

150 
350 

2000 

150 
350 

2000 

Fees to be 
Submitted 
with New 
Application 

(335] 595 

**** 
**** 
**** 

**** 
**** 
**** 

Fees to be Fees to be 
Submitted Submitted 

with with Applica-
Renewal tion to 
Application Modify Permit 

(210] 595 

(225] **** 
(425] **** 

(207 5] **** 

(225] **** 
(425] **** 

(207 5] **** 

(200] 325 

**** 
**** 
**** 

**** 
**** 
**** 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Air Contaminant Source 

Standard 
Industrial 
Classifica
tion Number 

63. Existing sources not listed herein 
for which an air quality problem is 
identified by the Department or 
Regional Authority. 
a) Low cost 
b) Medium cost 
c) High cost 

64. Bulk Gasoline Plants 5100 ***** 
regulated by OAR 340-22-120 

65. Bulk Gasoline Terminals 

66. Liquid Storage Tanks, 
39,000 gallons or more 
capacity, regulated by 
OAR 340-22-160 (Not 
elsewhere included) 

5171 ***** 

4200 ***** 

67. Can Coating 3411***** 
a) 50,000 or more units/mo. 
b) Less than 50,000 units/mo. 

Filing 
Fee 

75 
75 
75 

75 

75 

75 

75 
75 

68. Paper Coating 2641 or 3861***** 75 

69. Coating Flat Wood 2400***** 75 
regulated by OAR 340-22-200 

AA5941 

Application 
Processing 

Fee 

**** 
**** 
**** 

55 

1000 

50/tank 

1500 
100 

1500 

500 

Annual 
Compliance 
Determina

tion Fee 

150 
350 

2000 

160 

540 

110/tank 

970 
215 

970 

325 

Fees to be 
Submitted 
with New 
Application 

**** 
**** 
**** 
290 

1615 

2545 
390 

2545 

900 

Fees to be 
Submitted 

with 
Renewal 
Application 

Fees to be 
Submitted 
with Applica
tion to 
Modify Permit 

[225] **** 
[425] **** 

[207 5] **** 
**** 
**** 
**** 

[235] 290 

[615] 1615 

[1045] 2545 
[290] 390 

[1045] 2545 

[400] 900 

130 

1075 

1575 
175 

1575 

575 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Standard Annual Fees to be 
Industrial Application Compliance Submitted 
Classifica- Filing Processing Determina- with New 

Air Contaminant Source tion Number Fee Fee tion Fee Application 

70. Surface Coating, 2500, 3300, 3400, 3500, 3600, 3700, 3800, 3900***** 
Manufacturing 
a) 10 or more but less 75 25 90 

than 40 tons VOC/yr 
b) 40 or more but less 75 100 215 

than 100 tons VOC/yr 
c) [over] 100 or greater 7 5 500 430 

tons VOC/yr 

71. Flexographic or Rote- 2751, 2754***** 75 
graveure Printing over 
60 tons voe/yr per plant 

[72.] [New sources of voe not 
listed herein which have 
the capacity or are 
allowed to emit 10 or 
more tons per year voe] 
Reserved 

[a) Low cost] 
[b) Medium cost] 
[cl High cost] 

73. Sources subject to 
NESHAPS rules (except 
demoliton and renovation) 

AA5941 

[*****] 

[75] 
[7 5] 
[75] 

75 

SO/press 

[****] 
[****] 
[****] 

100 

160/press 

[150] 
[350] 

[2000] 

150 

190 

390 

1005 

[****] 
[****] 
[****] 

325 

Fees to be 
Submitted 

with 
Renewal 
Application 

[165] 190 

[290] 390 

[505] 1005 

[225] 
[425] 

[207 5] 

325 

Fees to be 
Submitted 
with Applica-
tion to 
Modify Permit 

100 

175 

575 

[****] 
[****] 
[****] 

175 



TABLE 1 Continued (340-20-155) 

NOTE: Persons who operate boilers shall include fees as indicated in Items 58, 59, or 60 in addition to fees 
for other applicable category. 

Fees to be Fees to be 
Standard Annual Fees to be Submitted Submitted 

Industrial Application Compliance Submitted with with Applica-
Classifica- Filing Processing Detem.ina- with New Renewal tion to 

Air Contaminant Source tion Number Fee Fee tion Fee Application Application Modify Permit 

74. Sources of toxic air 
Eollutants (not elsewhere 
classified) 75 250 300 625 625 325 

*Excluding hydro-electric and nuclear generating projects. [,and limited to utilities.] 
**Including [fuel burning equipment generating steam for process or for sale but excluding power generation (SIC 4911)] 

co-generation facilities of less than 25 megawatts. 
***Maps of these areas are attached. Legal descriptions are on file in the Department. 

****Sources required to obtain a permit under items 61, 62, and 63 [72] will be subject to the following fee 
schedule to be applied by the Department based upon the anticipated cost of processing. 

***** 

Estimated Permit Cost 

Low cost 
Medium cost 
High cost 

Application Processing Fee 

$100.00 - $250.00 
$250.00 - $1500.00 

$1500.00 - $3000.00 

As nearly as possible, applicable fees shall be consistent with sources of similar 
complexity as listed in Table 1. 

Permit for sources in categories 64 through [72] 71 are required only if the source is located in the Portland AQMA, 
Medford-Ashland AQMA or Salem SATS. ~ 

AA5941 
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MEMORANDUM 

To: 

From: 

Subject: 

Backgrourrl 

Environmental Quality Commission 

Attachment 2 
Agenda Item No. F 
May 29, 1987 
EQC Meeting 

811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

Environmental Quality Camnission 

Director 

Agenda I tE!ll G , March 13, 1987, EQ: Meeting 

Request for Authorization to Conduct a Public Hearin; on 
Proposed Changes in Air Contaminant Discharge Permit Fees 
and Other Requirements and to Amend the State Implementation 

~ 

The Air Contaminant Discharge Permit fee revenues are used to support a 
portion of the permit program. As required by ORS 468.065(2), the fees are 
set in accordance with the ocst to the Department of reviewing and 
investigating the application, issuing or denying the requested permit, and 
determining compliance or non-ocmpliance with the permit. The Department 
is proposing to increase permit revenues to partially offset increasing 
ocsts occurring between 1983-1989. Fees would be increased an average of 
13.8%. It is proposed to effect this increase by collecting the 
Application Processing Fee for all regular and minimal source permits upon 
permit renewal. Currently the Application Processing Fee is levied only at 
the initial application for a permit or upon major modification of the 
source. It is also propcsed to increase the Application Processing Fees 
and the Canpliance Determination Fees for the boiler classifications to 
reflect more clcsely time expended by the Department on this class of 
sources .. 

In addition, it is proposed to eJ<empt the small sources in eleven source 
classes £ran the permit progran and add two additional source classes to 
the permit program. The following is a list of source classes that are 
propcsed for exE!llption or addition: 

Source Classes Proposed for Exemption 

Smoke houses with 5 or more enployees. - 4 sources affected. 
Coffee roasting less than 30 t/y roasted product. - no known source 

affected. 
Sawmills less than 25,000 bd ft/shift finished product. - 30 sources 

affected. 
Hardwood mills. - 8 sources affected. 
Shake and shingle mills. - 29 sources affected. 
Mill work less than 25,000 bd ft/shift input. - 32 sources affected. 
Veneer manufacturing only. - 21 sources affected. 



EQC Agenda Item G 
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Furniture and fixtures less than 25,000 bd ft/shift input. - 3 sources 
affected. 

Blending and compounding of lubricating oils and grease, - one source 
affected. 

Nonferrous metals less than 100 t/y metal charged. - 4 sources affected. 
Electroplating, polishing and anodizing with 5 or more employees. - 14 

sources affected. 

Source Classes Proposed for Addition 

Sources subject to National Emission Standards for Hazardous Air Pollutants 
(NESHAPS) regulations excluding demolition and renovation. - 7 sources 
affected. 

Sources of Toxic Air Pollutants. - sources emitting air contaminants that 
could have adverse heal th affects at relatively low levels as detennined 
by the Department. 

The Department considers those source classes proposed for exemption to 
have negligible air quality impact, and that pennit activities for these 
sources are not cost effective. These are generally small, well-controlled 
sources which have maintained compliance and have not been the source of 
public complaint. Provisions are contained in the pennit program to place 
any source on pennit if an air quality problem is identified by the 
Department. The two source classes proposed for inclusion in the pennit 
program are currently regulated, but are not included in the pennit 
program. These sources would include operations which utilize asbestos 
material, machining of metals containing beryllium and sludge processing 
which emits mercury. The Department's intent in adding a category to 
include toxic air pollutants is to ensure that sources of potentially 
hannful compounds are properly regulated and apprised of our requir€jllents. 
These sources because of their unique nature are handled on a case-by-case 
basis. Requiring pennits for these classes of sources would allow for more 
effective regulation of toxic air pollutant sources. 

A copy of the proposed fee schedule, Table 1, with proposed rule revisions 
consistent with the proposed budget is attached. The "Stat€jllent of Need 
for Rulemaking" is also attached. 

Alternatives and Evaluation 

The Air Contaminant Discharge Permit Fees are comprised of three parts: a 
non-refundable filing fee, presently $75, submitted with all applications; 
an application processing fee previously submitted only with applications 
for new or modified sources; and a compliance determination fee submitted 
either annually by holders of regular pennits or once every five years by 
holders of minimal source pennits. The latter two types of fees differ 
between source categories depending upon the relative time expended by the 
Department to draft and issue perm.its and to detennine compliance with the 
permit. 
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Furniture and fixtures less than 25 0 000 bd ft/shift input. - 3 sources 
affected. 

Blending and compounding of lubricating oils and grease. - one source 
affected. 

Nonferrous metals less than 100 t/y metal charged. - 4 sources affected. 
Electroplating. polishing and anodizing with 5 or more employees. - 14 

sources affected. 

Source Classes Proposed for Addition 

Sources subject to National Emission Standards for Hazardous Air Pollutants 
(NESHAPS) regulations excluding demolition and renovation. - 7 sources 
affected. 

Sources of Toxic Air Pollutants. - sources emitting air contaminants that 
could have adverse health affects at relatively low levels as determined 
by the Department. 

The Department considers those source classes proposed for exemption to 
have negligible air quality impact, and that permit activities for these 
sources are not cost effective. These are generally small. well-controlled 
sources which have maintained compliance and have not been the source of 
public complaint. Provisions are contained in the permit program to place 
any source on permit if an air quality problem is identified by the 
Department. The two source classes proposed for inclusion in the permit 
program are currently regulated. but are not included in the permit 
program. These sources would include operations which utilize asbestos 
material. machining of metals containing beryllium and sludge processing 
which emits mercury. The Department's intent in adding a category to 
include toxic air pollutants is to ensure that sources of potentially 
harmful compounds are properly regulated and apprised of our requirsuents. 
These sources because of their unique nature are handled on a case-by-case 
basis. Requiring permits for these classes of sources would allow for more 
effective regulation of toxic air pollutant sources. 

A copy of the proposed fee schedule, Table 1, with proposed rule revisions 
consistent with the proposed budget is attached. The "Statsuent of Need 
for Rulemak.ing" is also attached. 

Alternatives and Evaluation 

The Air Contaminant Discharge Permit Fees are comprised of three parts: a 
non-refundable filing fee, presently $75, submitted with all applications; 
an application processing fee previously submitted only with applications 
for new or modified sources: and a compliance determination fee submitted 
either annually by holders of regular permits or once every five years by 
holders of minimal source permits. The latter two types of fees differ 
between source categories depending upon the relative time expended by the 
Department to draft and issue permits and to determine compliance with the 
permit. · 



EQC Agenda Item G 
March 13, 1987 
Page 3 

The impact of the Department's proposed fee package is summarized as 
follows: 

Proposed Exemption of Small Sources 
Addition of Two New Source Classes 
Projected Fee Increase (Boilers) 
Levy of Application Processing Fee at Permit Renewal 
Projected Fees from New Permits 
Total increase 

< $42,485 > 
2,275 

32,670 
60,425 
10,635 

$ 63 ,520 

The fee schedule has not been revised since July 1, 1983 at which time the 
Compliance Determination Fees were increased an average 7.8% and the 
Filing Fee was increased $25. 

Summation 

1. Air Quality permit program costs have risen over the past four year 
period as a result of inflation and increased compliance assurance 
activity. Increased activity in thh program includes determination 
of emissions, compliance evaluation, and determination of source 
impact on air quality. 

2. The increased revenue proposed from· fee increases represents a 13 .8% 
increase., 

3. The Department is proposing exemption of eleven source categories 
from the permit requirelllent that have negligible air quality impact 
and adding two other classes which require regulation. · 

4. The Department has proposed a fee schedule (Table 1) with associated 
rule revisions which would assess the Application Processing Fees at 
permit renewal, and increase fees for boilers. 

5. In order to consider modification of OAR 340-20-155, Table 1, OAR 340-
20-165 as proposed with amendments to the State Implementation Plan, 
EQC authorization for a public hearing is required. 

Directors Recommendation 

Based upon the summation, it is recommended that the Commission authorize a 
public hearing to obtain testimony on proposed changes to Air Contaminant 
Discharge Fees, OAR 340-20-155, Table 1, OAR 340-20-165, and the State 
Implementation Plan. / \ r. , 

~\.._,.· ---Fred Hansen 

nttachments 1. Proposed Amendments to OAR 340-20-155, Table 1, and OAR 
340-20-165 (1). 

2. Statelllents of Need for Rulemaking and Public Hearing 
Notice. 

William Fuller:d 
AD251 
229-57 49 
February 18, 1987 



Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON . .. 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS; 

SPECIAL 
CONDITIONS: 

BOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/16/134 

Preposed Increases in Air Contaminant Discharge Permit Fees 
NOTICE OF PUBLIC BEARING 

Date Prepared: 
Bearing Date: 
Comments Due: 

February 27, 1987 
May 1, 1987 
May 4, 1987 

Industrial and Commercial facilities in Oregon who are required to 
obtain Air Contaminant Discharge Permits or emit Hazardous or Toxic 
Air Pollutants. 

The Department of Environmental Quality is proposing to amend OAR 
340-20-155, Table 1 and 340-20-165 to increase permit fees for 
boilers, collect Application Processing Fees for all permits at permit 
renewal and to delete small sources in eleven catagories that have 
negligible air quality impact and add two additional categories to 
the permit pr.ogram. A hearing will be held in the 4th floor 
conference room at 811 S.W. Sixth Avenue, Portland, Oregon on May 1, 
1987 at 1:00 p.m. 

Fees will be increased an average of 13.8%. This increase would be 
effected by levying Application Processing Fees at permit renewal and 
increasing both Application Processing Fees and Compliance 
Determination Fees for boilers. Small source in eleven categories 
that have maintained compliance and that have little effect on air 
quality would become exempt from the permit requirements. Two 
additional categories would be added to the permit program. The first 
would include operations which utilize asbestos material, machining of 
metals containing beryllium and sludge processing which emits mercury. 
The other category would include toxic air pollutants which are 
potentially harmful to health. 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland (522 S.W. Fifth Avenue) or the 
regional office nearest you. For further information contact 
Mary W. Heath at 229-5509. 

A public hearing will be held before a hearings officer at: 

FOR FURTHER !NFORMA T!ON: 
Contact the person or division identified in the public notice by call!ng 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



WHAT IS 'll!E 
NEXT STEP: 

AD251.A 

1:00 p.m. 
Friday, May 1, 1987 
Executive Building, 4th Floor Conference Room 
811 S.W. Sixth Avenue, Portland, OR 97204 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
811 S.W. Sixth Avenue, Portland, OR 97204, but must be received by no 
later than 5 :00 p.m. May 4, 1987. 

After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the u. S. Environmental Protection 
Agency as part of the State Clean Air Act Implementat~on Plan. The 
Commission's deliberation should come May 29, 1987 as part of the 
agenda of a regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact State!llent, and Land 
Use Consistency State!llent are attached to this notice. 



WHAT IS TBE 
NEXT STEP: 

AD251.A 

1 :00 p.m. 
Friday, May l, 1987 
Executive Building, 4th Floor Conference Room 
811 S.W. Sixth Avenue, Portland, OR 97204 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
811 S.W. Sixth Avenue, Portland, OR 97204, but must be received by no 
later than 5 :00 p.m. May 4, 1987. 

After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the u. s. Environmental Protection 
Agency as part of the State Clean Air Act Implementat~on Plan. The 
Commission's deliberation should come May 29, 1987 as part of the 
agenda of a regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 



DE0-46 

NEIL GOLDSCH)JliDT 
GOVERNOR 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Hearing Officer 

Report on May 1, 1987 Public Hearing on Proposed Changes 
in Air Contaminant Discharge Permit Fees and Other Require
ments as Amendments to the State Implementation Plan (OAR 
340-20-155 and 340-20-165) 

Summary of Procedure 

Pursuant to Public Notice, a public hearing was convened in Room 417, 811 
s.w. Sixth Avenue, Portland, at 1:00 p.m. on May 1, 1987. The purpose was 
to receive testimony on proposed changes to Table 1, OAR 340-20-155, Air 
Contaminant Sources and Associated Fee Schedule, and OAR 340-20-165, Fees. 

Summary of Testimony 

No oral or written testimony was presented at the public hearing. 

One letter was received during the public notice period. In the letter, 
Boise Cascade Corporation suggested that smaller sources should be put on 
permits with lower fees and longer renewal periods, instead of being 
excluded from the permit process completely. However, most of the sources 
which will be exempted are now already on Minimal Source and Special Letter 
Permits with reduced fees. These sources have emissions of less than one 
ton per year of particulate and have negligible air quality impact. The 
Department still retains discretionary authority to require permits for any 
of these sources if they are causing an air pollution problem. They would 
be subject to fees under the category "Existing sources not listed herein 
for which an air quality problem has been identified by the Department." 

Boise Cascade also asked for information about expenses pertaining to the 
annual compliance determination fee. These fees fund a portion of the 
Department's air compliance program, historically about 50 percent of the 
total, with the remaining 50 percent funded by State general funds and EPA 
grant funds. Sources on regular permits are inspected annually to 
determine whether they are operating in compliance with State and Federal 
air quality regulations. The compliance program also includes follow-up 
work to inspections, monitoring and review of source tests and procedures, 



Report on Public Hearing/ACDP Fees 
May 13, 1987 
Page 2 

enforcement work, plume evaluation certification for field inspectors, 
source construction activities and plan reviews, and computer and clerical 
staff work supporting these activities. 

Boise Cascade also suggested that the Department extend the duration of 
permits from five to ten years to help reduce the Department's paperwork 
load, and allow industry to pay the application processing fee once every 
ten years instead of every five years. However, since many changes in 
processes and emissions can take place in a source during a ten year 
period, the Department wishes to review the major source permits on a five 
year frequency. Minimal Source Permits are presently issued for ten years. 

Tom Donaca of the Associated Oregon Industries was contacted about the 
proposed changes to the fee schedule. He replied by phone that the changes 
were acceptable to him. 

Attachment: 1 letter 
AA6297 
May 13, 1987 

Mary Heath 



Timber and Wood Products Group 

Environmental and Energy Services 
P.O Box 8328 
Boise, Idaho 83707 

May 4, 1987 

State of Oregon 
Department of Environmental Quality 
Air Quality Division 
811 SW 6th Avenue 
Portland, OR 97204 

RE: Air Permit Fee Increases 

Dear Mary W. Heath: 

Boise Cascade 

State of Oregon 
JEPARTMENT OF ENVIRONMENTAL QUAlln 

lo) rg @ ~ D W ~ ro' 
UU MAY O 5 l::!1:J1 t.YJ 

AIR QUALl1'1 ~ON l ROL 

Boise Cascade has reviewed the proposed amendments to the Air Quality 
Program Fee Schedule (OAR 340-20-155) and has the following comments: 

1. We are not opposed to an equitable user based fee schedule. 

2. We are not opposed to the State's method of categorizing user 
facilities to determine fee schedules. 

3. We suggest an effort be made to extend the life of permits from 
the present five years to ten years. The modification would 
benefit both the State and Industry, but would not affect the 
State's environmental enforcement control. 

The State would benefit by reducing renewal application paperwork 
in half which would eventually allow the State to catch up on its 
permit paperwork backlog. Industry would benefit because it would 
have to pay the increased renewal application fee once every ten 
years instead of five. Environmental enforcement would remain 
unchanged because regulatory and fee instruments already exist for 
permit modifications. 

4. We request copies of State's expenses that pertain to the ''annual 
compliance fee'' such as purpose of visit, man-hours, and expense 
reports be published so that industry can see where its dollars 
are being spent. 

5. We are concerned about the proposed exemption of smaller sources. 
Rather than exclude these facilities completely, they could be 
covered with general or blanket permits with less frequent inspec
tions and/or longer renewal periods. We understand the small sources 
are paying for more DEQ time than is actually necessary. However, 
we suggest lowering their fees accordingly, rather than exempting the 
facilities from the permit process. 



State of Oregon 
May 4, 1987 

-2-

Please call me at 208-384-6458 if any clarification is required. 

C(oJ-~ 'E.-!f-0 
Gretchen E. Hoy 
Environmental Engineer 

/j 

cc: Garrett Andrew (T&WPG - Boise) 
Chuck Eudy (Paper - Communications) 
Bob Hays (Corp. Communications ~ Boise) 
Milt Heighes (T&WPG - LaGrande) 
Al Mick (Paper - Portland) 
Bob Morris (T&WPG - Medford) 
Mike Roberts (Paper - Env. Affairs - Boise) 
Dick Rudisile (TYWPG - Medford) 
Burt Vaughn (T&WPG - Monmouth) 
Alan Willis (Govt'l Affairs) 



RllLEMAKING STATJ;MENTS 

for 
Proposed Changes in 

Air Contaminant Discharge Permit Fees 
and Other Requirements 

Attachment 4 
Agenda Item No. F 
May 29, 1987 
EQC Meeting 

Pursuant to ORS 183.335, these statements_ provide information on the 
intended action to amend a rule. 

STATn!ENT OF NEED: 

Legal Authority 

This proposal amends OAR 340-20-155, Table 1, and OAR 340-20-165. It is 
proposed under authority of ORS Chapter 468, including Sections 065, 310. 

Need for the Rule 

Additional funds are needed to cover costs of administering the Air 
Contaminant Discharge Permit Program included in the Department's 1987-89 
budget and to revise the source classes requiring permits. 

Principal Documents Relied Upon 

1. OAR 340-20-155, Table 1, and 340-20-165 

2. Proposed DEQ budget for the 1987-89 biennium. 

FISCAL AND ECONOMIC IMPACT STATEMENT: 

The proposal would be very beneficial to small businesses and industries in 
those categories that would.become exempt from Air Contaminant Discharge 
Permits. The effect on all other source classes would be an increase in 
permit fees. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

AD250 
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Reguest for Authorization to Conduct a Public Hearing on Proposed 
Changes in Air Contaminant Discharge Permit Fees and Other 
Reguirements and to Amend the State Implementation Plan 

Director's Statement 

The Department is proposing an increase in Air Contaminant Discharge Permit 
Fees to meet the statutory requirenent that permit fees cover a substantial 
part of the cost of reviewing and issuing permits and assuring compliance 
with permit conditions. The proposed increases are consistent with the 
Governor's proposed budget for the 1987-89 biennium. 

The Department is proposing to apply the application processing Fee ta 
permit renewals and ta increase the fees far the bailer classifications. 
These fee increases would bring the fees for permit renewals and for 
boilers more in line with Department costs. 

The Department is also proposing changes to the Air Quality permit program 
by exempting, from the Air Quality Permit Program, some industrial sources 
that have little impact on Air Quality and adding two other source classes 
to.the permit program. 

Significant Issues 

Air Contaminant Discharge Permit Fees would be increased 

AD253 



Reguest for Authorization to Conduct a Public Hearing on Proposed 
Changes in Air Contaminant Discharge Permit Fees and Other 
Reguirements and to Amend the State Imolementation Plan 

Director's Statement 

The Department is proposing an increase in Air Contaminant Discharge Permit 
Fees to meet the statutory requirenent that permit fees cover a substantial 
part of the cost of reviewing and issuing permits and assuring compliance 
with permit conditions. The proposed increases are consistent with the 
Governor's proposed budget for the 1987-89 biennium. 

The Department is proposing to apply the application processing Fee to 
permit renewals and to increase the fees for tbe boiler classifications. 
These fee increases would bring the fees for permit renewals and for 
boilers more in line with Department costs. 

The Department is also proposing changes to tbe Air Quality permit program 
by exempting, from the Air Quality Permit Program, some industrial sources 
that h"'7e little impact on Air Quality and adding two otber source classes 
to.the permit program. 

Significant Issues 

Air Contaminant Discharge Permit Fees would be increased 

AD253 



Department of Environmental Quality 
NEIL GOLDSCHMIDT 

GOVERNOR 811 S.W. SIXTH AVENUE, PORTLAND, OREGON 97204 PHONE (503) 229-5696 

DE0-1 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item G , May 29, 1987, EQC Meeting 

Proposed Adoption of Open Field Burning Rules, OAR 340-26-001 Through 
340-26-055, as a Revision to the Oregon State Implementation Plan 

The field burning program is annually reviewed in an effort to both identify 
emerging problems and to develop and utilize any new techniques or improvements 
which can effectively maximize the acres burned each year and minimize smoke 
intrusions affecting the public. While many improvements are successfully put 
into practice at an operational level, or through the voluntary efforts of the 
growers, some occasionally require that new regulations be considered. 

The open field burning rules were last revised in early 1984 in a major effort to 
modernize, simplify, and add needed flexibility to the daily decision-making 
process. In the Department's opinion, the program has been fairly successful in 
recent years, thus only minor refinements directly relating to controls on field 
burning, per se, are proposed. However, alternate burning practices such as 
propane flaming and stack burning have increased markedly the past two years, 
off setting field burning to some extent but also resulting in some new air 
quality problems and regulatory concerns. 

Problem Statement 

The use of propane flaming as an alternative method of sanitizing grass seed 
field is increasing rapidly in the Willamette Valley, resulting in increased 
summertime air quality impacts and public complaints. The Department estimates 
that between 30,000 and 60,000 acres were treated by propane flaming in 1986, 
with continued increases expected in 1987 and the years ahead. Last year a total 
of six 11 light 11 smoke intrusions were recorded in population areas, including two 
in the Eugene-Springfield area, as a direct result of individual propane opera
tions, with some 70 complaints reported to the Department. General propaning 
activity also contributed to elevated particulate loadings and hazy conditions 
throughout the Valley on a number of other days. 

The increase in straw removal and propane flaming has also been accompanied by an 
increase in the burning of straw piles or stacks. It is estimated that up to 
7,000 acres of straw which could not be sold or given away were disposed of by 
stack burning in 1986. Since removal of straw from a field ensures that an 
alternative sanitation method will be used, stack burning can help to reduce 
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field burning. Straw stacks appear to burn very cleanly. No significant smoke 
impacts have been recorded from stack burning and few complaints have been 
received. 

1986 witnessed an increase in the use of preparatory burning as a beneficial 
technique for improved smoke management. Preparatory burning is the controlled 
burning of small areas of selected "problem" fields in order to reduce the fire 
hazard potential and allow rapid-ignition burning techniques to be used when 
it is open burned at a later time. A total of about 100 preparatory burns were 
allowed last summer, ranging from one to three acres per field and up to 50 acres 
per day. These amounts of burning showed no adverse air quality impacts and 
benefited smoke management by permitting "faster and cleaner" burning. However, 
strict applications of the field burning rules related specifically to humidity 
and ventilation would prevent preparatory burning during the times it is normally 
conducted (morning hours). Staff believe that special and limited exemptions 
from these restrictions are needed. 

Alternatives and Evaluation 

Before new rules were considered, a cooperative voluntary effort to reduce 
problems from propaning was tried. Prior to the 1986 burn season, the Department 
and Oregon Seed Council jointly developed a set of operational guidelines for 
propaning which growers were encouraged to follow. These guidelines included 
many of the same provisions now proposed as rules. While many growers complied 
with the effort, others did not and its effectiveness overall was limited, 
resulting in increased smoke impacts and public complaints. 

The Department has developed proposed rule changes intended to manage or resolve 
many of the problems noted above. The process has included surveys and support 
of basic research to fill information gaps, experimentation, and meetings with 
growers to discuss key issues. 

Briefly, the proposed rules regarding propane flaming authorize the Department to 
prohibit propaning under adverse meteorological or air quality conditions, and 
more clearly defines acceptable limits in the way propaning is actually conduc
ted. Minimum design specifications related to nozzle density and hood size are 
proposed. The hours would be restricted to 9 a.m. to sunset during July and 
August (9 a.m. to one-half hour before sunset after that) to prevent propaning in 
the very early morning and evening when humidity is extremely high. A require
ment that propaning be conducted in overlapping strips beginning along the 
downwind side of the fields would be specified to deter operating in a way that 
promotes open flames. 

With regard to stack burning, the proposed rules would continue the current 
approach of allowing it under the same daily authorizations and conditions that 
govern fourth priority agricultural burning (orchard prunings, etc.). Such 
burning is rarely permitted during the summer when field burning occurs, except 
under stormy conditions or after a hard rain when field burning is precluded. 
Moderate amounts of moisture do not adversely affect emissions from stack 
burning. The rules would exempt stack burning from the registration, permits, 
fees, and other limitations applicable to field burning. 
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New rules are proposed which would exempt preparatory burning from minimum humidity 
and ventilation restrictions applicable to open field burning. A limit of five acres 
per burn and 50 acres per day would be established in order to prevent any unnecessary 
burning and unwanted smoke buildups. 

Other proposed rule changes would 1) clarify the definition of "fluffing," 2) clarify 
the requirement that growers directly monitor the field burning radio whenever burning, 
and 3) update the definition of "grower allocation" to reflect current procedures 
for assigning allocations. Another change would require growers to ensure that their 
fields are in good burnable condition and to use approved lighting equipment. Regula
tions adopted recently for the protection of visibility in Class 1 areas would also 
be referenced. 

The EQC authorized a public hearing on the proposed Open Field Burning Rules (Agenda 
Item D, March 13, 1987 EQC Meeting). 

Summary of April 22, 1987 Public Hearing 

Bill Johnson, representing ENUF (End Noxious and Unhealthful Fumes) from Foster, 
Oregon, spoke in favor of the proposed rules. Mr. Johnson described his opposition 
to open field burning and suggested that research into alternatives to field burning, 
such as straw utilization, be more vigorously pursued by the Department. 

Ralph Johnston, representing the Lane Regional Air Pollution Authority (LRAPA), 
stated his agency's support of the proposed Open Field Burning Rules. Of particular 
concern to LRAPA are the changes in the rules allowing DEQ to prohibit propane flaming 
during poor air quality conditions. He cited two light smoke intrusions from propane 
flaming which occurred in the Eugene-Springfield area during 1986. He stated that, 
given the increasing potential for air quality problems from this source, LRAPA recom
mends these rules be adopted. 

Dave Nelson of the Oregon Seed Council stated his support for the proposed Open Field 
Burning Rules, but voiced objections to three specific requirements identified in 
the rules. First, he stated that the proposed 50-acre limit on preparatory burning 
was inappropriate and needed to be either raised considerably or left unspecified. 
Second, he objected to the wording of the proposed requirements for field preparation 
prior to propane flaming, stating that the language strongly suggests that growers 
must prepare their fields twice rather than once, and that this would be burdensome 
for growers. Third, he pointed out that the wording of the proposed requirement 
to conduct propane flaming crosswise to the wind is too strict, and should reflect 
the fact that; due to wind change and field configuration, crosswise propaning is 
not always possible. 

Chuck Craig from the Oregon Seed Council stated his support for the rules, but expressed 
disagreement with the 50-acre daily limit for preparatory burning. He stated that 
he did not believe there is enough evidence to support the concept that 50 acres 
represents an appropriate limit. He indicated that with the benefits preparatory 
burning provides, and the anticipation that its use could be increased considerably 
in the future with no adverse air quality impact, a 50-acre limit is simply not real
istic. 

Liz Van Leeuwen, State Representative of District 37, submitted in writing her concerns 
about the proposed rules. She indicated that with the current restrictions on open 
field burning, additional restrictions on propane flaming and preparatory burning 
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make it even more difficult for growers to burn their fields. She expressed disfavor 
at the portion of the stack burning rules which requires unauthorized burning of 
stacks to be extinguished, and objected to the suggestion that straw stacks be covered. 
She stated that a limit on preparatory burning of 50 acres a day was too low and 
that propaning crosswise to the wind is not always possible. She also stated reserva
tions on the limitation of propaning to daylight hours (9 a.m. to sunset). 

Elizabeth Lippert, a resident of Foster, briefly described her objections to the 
practice of field burning and expressed concern about the related health effects. 

Other comments made at the hearing were directed at regulation of propane flaming. 
Several grass seed farmers expressed their concern that the proposed propane flaming 
regulations represented tighter control of this activity, which they feared would 
make it more difficult for them to burn their fields during the summer. One farmer 
claimed that the proposed propane flaming regulations would create more smoke pro
blems because it would limit propaning activity to daylight hours and thereby concen
trate the smoke during this time. He also claimed the propane regulations discourage 
farmers from propaning by making it more time-consuming to prepare their fields and 
more costly to dispose of the straw. Another farmer stated that it is important 
that he propane his fields a second time within three or four days of the first pro
pane, and he was concerned that the proposed regulations which allow the Department 
to prohibit propaning might interfere with this critical second propaning. 

Response to Public Comment 

Based on the increasing use of propane flaming as an alternate burning practice and 
the associated smoke impacts resulting from the practice, the Department believes 
that tighter controls are currently needed. The increased straw removal associated 
with propane flaming has led to more burning of straw piles or stacks, and a need 
to regulate this practice as well. 

The Department believes the controls proposed for these two practices represent the 
minimum regulation necessary to control potential smoke impacts from these practices, 
and should not represent any additional hardship to grass seed farmers in accomplishing 
the burning of their fields. 

The removal of loose straw from the field has been a requirement since 1984, and 
is the basis for reducing smoke emissions from propaning. The Department believes 
that the proposed regulations should not unduly restrict or curtail propane flaming 
from occurring. For example, the vast majority of propane flaming in previous years 
has been conducted during the 9 a.m.-to-sunset hours specified in the proposed regu
lations. Propaning during these hours when humidities are low minimizes smoke emissions 
considerably. The proposed requirement to conduct propaning crosswise to the prevailing 
winds has, for some time, been an accepted and frequently used method of propaning 
which minimizes smoke emissions and avoids generating an open fire in the field. 
For these reasons, every effort must be made to propane in this manner. The Department 
anticipates that the need to prohibit propane flaming due to adverse meteorological 
or air quality conditions would occur on only a very few days during the summer. 

With regard to stack burning, the Department believes it is justified in requiring 
that "every reasonable effort" be made to extinguish unpermitted stack burning which 
is in violation of the rules, and in 11 advising11 farmers to cover their straw stacks 
to protect from moisture until an authorized burn day is announced. 
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As a result of comments made at the April 22 Public Hearing and the written testimony 
received prior to the Hearing, the Department recognizes the need to make minor re
visions to specific sections concerning propane flaming and preparatory burning. 
The changes are as follows: 

1. Preparatory burning (Page 17) 
340-26-033(2). "Such burning shall be limited to the minimum numbers of acres 
necessary, in no case exceeding 5 acres for each burn or a maximum of [50] 100 
acres each day. 

The 50-acre daily limit has been replaced by a 100-acre limit. During the 1986 burning 
season, the Department allowed up to 50 acres a day of preparatory burning under 
optimum atmospheric conditions. Not only did this 50 acres appear to be a reasonable 
number from an air quality standpoint, but it also represented the maximum number 
of acres available to be burned on a given day. Given the possibility that more 
than 50 acres could be burned on a given day without adverse air quality impacts, 
the Department believes the change from 50 to 100 acres for preparatory burning would 
be appropriate. However, the Department feels strongly that any additional prepara
tory burning over 100 acres a day would represent excessive burning, and perhaps 
jeopardize the continued use of preparatory burning as an effective smoke management 
tool. 

2. Propane flaming (Page 18) 
340-26-045(l)(a)(B). "The [remaining] field stubble must be flail chopped, mowed, 
or otherwise cut close to the ground and the loose straw removed to the extent 
possible. 

The language has been revised so that the word "remaining" has been deleted, and 
the words "loose straw" have been returned to their original location in the existing 
rules. The Department believes this change in the language will eliminate the confusion 
over whether the Department is requiring growers to prepare their fields twice in 
order to conduct propane flaming. This language states more directly that prior 
to propaning, it is the grower's responsibility to ensure that the field has been 
cut close to the ground and the loose straw removed to the extent possible. This 
leaves it up to the grower the number of times the field must be prepared to comply 
with this requirement. 

3. Propane flaming (Page 19) 
340-26-045(l)(b)(B). "Every effort must be made to operate propane flamers [must 
be operated] in overlapping strips, crosswise to the prevailing wind, beginning 
along the downwind edge of the field." 

Changes "must be operated" to 11 every effort must be made" to operate propane flamers. 
This language takes into account that propaning crosswise might not always be possible 
due to wind shifts or irregular field shape, yet still requires that the grower must 
make every effort to do so. 

Summation 

1. The use of propane flaming has increased sharply in recent years, resulting in 
significant summertime air quality impacts. A voluntary compliance program to 
reduce propane-related smoke problems was attempted last year, but met with only 
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limited success. New proposed rules were prepared which would allow the Depart
ment to prohibit propaning and more clearly define operational parameters in 
propaning practice. Rules were also prepared to allow stack burning under 
"fourth priority agricultural burning", exempting it from field burning regula
tions, and impose new limits on the use of preparatory burning as a smoke 
management tool, exempting it from humidity and ventilation requirements. Other 
minor and clarifying changes to the field burning rules were also proposed. 

2. The proposed Open Field Burning Rules were presented to the Commission and 
authorized for public hearing on March 13, 1987. A hearing was held on 
April 22, 1987 in Springfield, Oregon, resulting in testimony from eight persons 
and written comments from two others. 

3. The majority of the testimony was in general agreement with the proposed 
rules. There were a few specific objections to parts of sections addressing 
propane flaming and preparatory burning, but these represented minor changes 
which the Department feels could be accommodated. 

4. Based on the testimony received by the Department, minor changes have been 
incorporated into the proposed rules (1) increasing the daily acreage limit for 
preparatory burning from 50 to 100 acres, (2) simplifying the language for 
propane flaming field preparation, and (3) slightly changing the language for 
propane flaming so that growers "must make every effort" to propane crosswise to 
the wind. 

Director's Recormuendations 

Based on the above summation, it is recommended that the Commission adopt the 
proposed field burning rule changes (OAR 340-26-001 through 340-26-055) as a 
revision to the State Implementation Plan (SIP). 

Fred Hansen 

Attachments: 

1. Statement of Need for Rulemaking 

2. Hearing Officer's Report 

3. Proposed Revisions to the Open Field Burning Rules 
(OAR 340-26-001 through 340-26-055) 

4. Written Testimony 

Brian Finneran:ka 
686-7837 
May 6, 1987 
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RULEMAKING STATEMENTS 
for 
ADOPTION OF OPEN FIELD BURNING RULE REVISIONS 
as a 
REVISION TO THE OREGON STATE IMPLEMENTATION PLAN 

Attachment 1 
Agenda Item No. G 
May 29, 1987 
EQC Meeting 

Pursuant to ORS 183.335(2), this statement provides information on the intended 
action to amend rules. 

STATEMENT OF NEED 

Legal Authority 

This Rule amends OAR 340-26-001 through 340-26-055 of the State Implementation 
Plan. It is proposed under the authority of ORS Chapter 468.460(1). 

Need for the Rule 

The proposed amendments and additions are needed to address air pollution 
problems generated by the increased use of propane flaming as an alternative to 
open field burning in the Willamette Valley. Rules would also address burning 
of straw stacks and preparatory burning. Other minor or clarifying changes are 
proposed. Rule revisions will be submitted to the U. S. Environmental Protec
tion Agency as an Amendment to the State Implementation Plan. 

Principal Documents Relied Upon 

ORS 468.450 through 468.495 and OAR Chapter 340, Division 23, Rules for Open 
Field Burning. 

FISCAL AND ECONOMIC IMPACT STATEMENT 

There should be no significant adverse economic impact on small businesses. 
Proposed restrictions could prohibit propane flaming on some days, however, the 
extent of curtailment is likely to be negligible. 

LAND USE CONSISTENCY STATEMENT 

Portions of the proposed rules appear to affect land use and will be consistent 
with Statewide Planning Goals and Guidelines. 

Goal 6 (Air, Water and Land Resources Quality): 
improve and maintain air quality in the affected 
tent with the Goal. 

The proposal is designed to 
area and is therefore consis-

Goal 11 (Public Facilities and Services) is deemed unaffected by the rules. 



The proposal does not appear to conflict with other Goals. 

Public comment on any land use issue involved is welcome and may be submitted 
in the same manner as indicated for testimony in this notice. 

It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land use 
and with Statewide Planning Goals within their expertise and jurisdiction. 

The Department of Environmental Quality intends to ask the Department of Land 
Conservation and Development to mediate any appropriate conflicts brought to 
our attention by local, state or federal authorities. 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: Environmental Quality Commission 

FROM: Brian Finneran, DEQ Hearings Officer 

SUBJECT: Report for Hearing Held April 22, 1987 

Attachment 2 
Agenda Item No. G 
May 29, 1987 
EQC Meeting 

INTEROFFICE MEMO 

Date: May 6, 1987 

Proposed Adoption of Open Field Burning Rules, OAR 
340-26-001 Through 340-26-055, as a Revision to the 
Oregon State Implementation Plan. 

Summary of Procedure 

A public hearing was held April 22 in Springfield to receive public comment on 
the proposed Open Field Burning Rules. Written and oral testimony was received 
from ten persons. Brian Finneran, Acting Manager of the Field Burning Program, 
Department of Environmental Quality, presided at the hearing. Approximately 20 
people attended the hearing. 

Summary of Testimony 

Comment on the proposed rules can best be organized by summarizing the four 
positions expressed in the testimony; 1) those in support of the rules, 2) 
those in support but with a few specific objections to parts of the propane 
flaming and preparatory burning rules, 3) those not stating opposition, but 
with a few objections to the rules, or 4) other. 

Summary of Testimony in Support of the Proposed Rules 

Bill Johnson, representing ENUF (End Noxious and Unhealthful Fumes) from 
Foster, OR, spoke in favor of the proposed rules. He stated that restrictions 
on propane flaming and stack burning are only partial solutions to air pollu
tion; that more restrictions on open field burning are needed. Mr. Johnson 
described his opposition to open field burning and suggested that research into 
alternatives to field burning, such as straw utilization, be more vigorously 
pursued by the Department. 

Ralph Johnston, representing the Lane Regional Air Pollution Control Authority, 
stated his agency's general support of the proposed Open Field Burning Rules. 
He commented that the Field Burning Program has made significant strides to 
reduce smoke impacts in the Eugene-Springfield metropolitan area. Of particu-
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lar concern to LRAPA are the changes in the rules allowing DEQ to prohibit 
propane flaming during poor air quality conditions. He cited two light smoke 
intrusions from propane flaming which occured in the Eugene-Springfield area 
during 1986. He stated that, given the increasing potential for air quality 
problems from this source, LRAPA recommends these rules be adopted. 

Summary of Testimony in Support But With a Few Objections 

Dave Nelson of the Oregon Seed Council expressed his support for the proposed 
Open Field Burning Rules, but voiced objections to three specific requirements 
identified in the rules. First, he stated that the proposed 50-acre limit on 
preparatory burning was inappropriate and needed to be either raised consider
ably or left unspecified. Second, he objected to the wording of the proposed 
requirements for field preparation prior to propane flaming, stating that the 
language strongly suggests that growers must prepare their fields twice rather 
than once, and that this would be burdensome for growers. Third, he pointed 
out that the wording of the proposed requirement to conduct propane flaming 
crosswise to the wind is too strict and should reflect the fact that, due to 
wind changes and field configuration, crosswise propaning is not always 
possible. 

Chuck Craig from the Oregon Seed Council also stated his support for the rules, 
but expressed disagreement with the 50-acre daily limit for preparatory 
burning. He stated that he did not believe there is enough evidence to support 
the concept that 50 acres represents an appropriate limit. He indicated that 
with the benefits preparatory burning provides, and the anticipation that its 
use could be increased considerably in the future with no adverse air quality 
impact, a 50-acre limit is simply not realistic. 

Summary of Testimony Not Stating Opposition But With Objections 

Liz Van Leeuwen, State Representative of District 37, submitted in writing her 
concerns about the proposed rules. She indicated that with the current 
restrictions on open field burning, additional restrictions on propane flaming 
and preparatory burning make it even more difficult for growers to burn their 
fields. She stated that, while limiting preparatory burning to a maximum of 
five acres was acceptable, a daily acreage limit of 50 acres was too low. She 
expressed her concern that propaning crosswise to the wind is not always 
possible and that propaning should be allowed to continue beyond sunset. 
(Written testimony available.) 

George Van Leeuwen, a grass seed farmer, commented on the requirement that 
propane flaming be conducted crosswise to the wind. He stated that he had 
extensive experience in propaning, and while propaning crosswise is the ideal 
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method for conducting propaning, wind shifts often occur in the field, making 
it difficult to operate in this manner. He also pointed out that some fields 
need to be propaned twice, and that the second propaning often needs to follow 
within a few days. He requested that special consideration be given to 
exempting these fields if propaning is prohibited during this critical time 
period. (Written testimony available.) 

Summary of Other Testimony 

Bill Looney, a grass seed farmer, commented that additional regulations on 
propane flaming represented a hardship to grass seed farmers, who already have 
to deal with the restrictions on open field burning. He indicated that 
developing alternatives to field burning may take a long time, and that 
improvements could be made in allowing farmers more burning opportunities. 

Paul Rigor, a grass seed farmer, stated his concern that additional field 
burning regulations will make it more difficult for grass seed farmers to get 
their felds burned. He stressed the importance of controlling blind seed 
disease in grass seed production through use of field burning. 

Paul Kirsch, a grass seed farmer, submitted written testimony stating his 
objection to any further restrictions to propane flaming. He believes that 
non-regulation makes it easier for farmers to propane, while the proposed 
regulations will discourage farmers and cause delays in propaning, resulting in 
more smoke from propaning. He also stressed the extra effort and costs that 
are associated with propane flaming as compared to open field burning. 
(Written testimony available.) 

Elizabeth Lippert, resident of Foster, directed her comments to smoke from 
field burning. She briefly described her objection to the practice of field 
burning and expressed concern about the related health effects. 
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Key: Rule Position: S=Support, O=Opposed, N=No Position, 

!'l2.:.. Name Affiliation City Position 

1 Bill Johnson ENUF Foster s 

2 Ralph Johnston LRAPA Springfield s 

3 Dave Nelson Seed Council Salem s 

4 Chuck Craig Seed Council Salem s 

5 Paul Rigor Farmer Corvallis N 

6 Bill Looney Farmer Shedd N 

7 George VanLeeuwen Farmer Halsey N 

8 Elizabeth Lippert Public Foster N 

SUBMITTED WRITTEN TESTIMONY 

1 Liz VanLeeuwen State Representative Halsey N 

2 Paul Kirsch Farmer St. Paul 0 



Introduction 

DIVISION 26 

RULES FOR OPEN FIELD BURNING 
(Willamette Valley) 

Attachment 3 
Agenda Item No. G 
May 29, 1987 
EQC Meeting 

340-26-001 (1) These rules apply to the open burning of all perennial and 

annual grass seed and cereal grain crops or associated residue within the 

Willamette Valley, hereinafter referred to as "open field burning". The open 

burning of all other agricultural waste material (referred to as "fourth priority 

agricultural burning") is governed by OAR Chapter 340, Division 23, Rules for 

Open Burning. 

(2) Organization of rules: 

(a) OAR 340-26-003 is the policy statement of the Environmental Quality 

Commission setting forth the goals of these rules: 

(b) OAR 340-26-005 contains definitions of terms which have specialized 

meanings within the context of these rules. 

(c) OAR 340-26-010 lists general provisions and requirements pertaining to 

all open field burning with particular emphasis on the duties and responsibili

ties of the grower registrant. 

(d) OAR 340-26-012 lists procedures and requirements for registration of 

acreage, issuance of permits, collection of fees, and keeping of records, with 

particular emphasis on the duties and responsibilities of the local permit 

issuing agencies. 

(e) OAR 340-26-013 establishes acreage limits and methods of determining 

acreage allocations. 

(f) OAR 340-26-015 establishes criteria for authorization of open field 

burning pursuant to the administration of a daily smoke management control 

program. 

(g) OAR 340-26-025 establishes civil penalties for violations of these field 

burning rules. 

(h) OAR 340-26-031 establishes special provisions pertaining to field 

burning by public agencies for official purposes, such as "training fires". 

(i) OAR 340-26-033 establishes special provisions pertaining to "preparatory 

burning 11
• 

[(i)] iil OAR 340-26-035 establishes special provisions pertaining to open 

field burning for experimental purposes. 

[(j)] ~OAR 340-26-040 establishes special provisions and procedures 

pertaining to emergency open field burning and emergency cessation of burning. 
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[(k)] .ilJ. OAR 340-26-045 establishes provisions pertaining to approved 

alternative methods of burning, such as "propane flaming". 

(m) OAR 340-26-055 establishes provisions pertaining to "stack burning." 

Policy 

340-26-003 In the interest of public health and welfare pursuant to ORS 

468.455, it is the declared public policy of the State of Oregon to control, 

reduce, and prevent air pollution from open field burning by smoke management. 

In developing and carrying out a smoke management control program it is the 

policy of the Environmental Quality Commission: 

(1) To provide for a maximum level of burning with a minimum level of smoke 

impact on the public, recognizing: 

(a) The importance of flexibility and judgement in the daily decision-making 

process, within established and necessary limits; 

(b) The need for operational efficiency within and between each organiza

tional level; 

(c) The need for effective compliance with all regulations and restrictions. 

(2) To study, develop and encourage the use of reasonable and economically 

feasible alternatives to the practice of open field burning. 

Definitions 

340-26-005 As used in these rules, unless otherwise required by context: 

(1) "Actively extinguish" means the direct application of water or other 

fire retardant to an open field fire. 

(2) "Approved alternative method(s)" means any method approved by the 

Department to be a satisfactory alternative field sanitation method to open field 

burning. 

(3) "Approved alternative facilities" means any land, structure, building, 

installation, excavation, machinery, equipment, or device approved by the 

Department for use in conjunction with an approved alternative method. 

(4) "Commission" means the Environmental Quality Commission. 

(5) "Cumulative hours of smoke intrusion in the Eugene-Springfield area" 

means the average of the totals of cumulative hours of smoke intrusion recorded 

for the Eugene site and the Springfield site. Provided the Department determines 

a smoke intrusion to have been significantly contributed to by field burning, it 

shall record for each hour of the intrusion which causes the nephelometer hourly 
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reading to exceed background levels (the average of the three hourly readings 

immediately prior to the intrusion) by: 

(a) 5.0 x 10-4 b-scat units or more, two hours of smoke intrusion; 

(b) 4.0 x 10-4 b-scat units or more, for intrusions after September 15 of 

each year, two hours of smoke intrusion; 

(c) 1.8 x 10-4 b-scat units or more but less than the applicable value in 

subsection (a) or (b), one hour of smoke intrusion. 

(6) "Department" means the Department of Environmental Quality. 

(7) "Director" means the Director of the Department or delegated employe 

representative pursuant to ORS 468.045(3). 

(8) "District allocation" means the total amount of acreage sub-allocated 

annually to the fire district, based on the district's pro rata share of the 

maximum annual acreage limitation, representing the maximum amount for which 

burning permits may be issued within the district, subject to daily authoriza

tion. District allocation is defined by the following identity: 

District Allocation = Maximum annual acreage limit X 
Total acreage registered in the Valley 

Total acreage 
registered in the 

District 

(9) "Drying day" means a 24-hour period during which the relative humidity 

reached a minimum less than 50% and no rainfall was recorded at the nearest 

reliable measuring site. 

(10) "Effective mixing height" means either the actual height of plume rise 

as determined by aircraft measurement or the calculated or estimated mixing 

height as determined by the Department, whichever is greater. 

(11) "Field-by-field burning" means burning on a limited restricted basis in 

which the amount, rate, and area authorized for burning is closely controlled and 

monitored. Included under this definition are "training fires" and experimental 

open field burning. 

(12) "Field reference code" means a unique four-part code which identifies a 

particular registered field for mapping purposes. The first part of the code 

shall indicate the grower registration (form) number, the second part the line 

number of the field as listed on the registration form, the third part the crop 

type, and the fourth part the size (acreage) of the field (e.g., a 35 acre 

perennial (bluegrass) field registered on line 2 of registration form number 1953 

would be 1953-2-P-BL-35). 
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(13) "Fire district 11 or "district" means a fire permit issuing agency. 

(14) "Fire permit" means a permit issued by a local fire permit issuing 

agency purusant to ORS 477.515, 477.530, 476.380, or 478.960. 

(15) "Fires-out time" means the time announced by the Department at which 

all flames and major smoke sources associated with open field burning should be 

out, and prohibition conditions are scheduled to be imposed. 

(16) "Fluffing" means [a) an approved mechanical method of stirring or 

tedding crop residues for enhanced [fuel bed) aeration and drying[,) of the full 

fuel load, thereby improving the field's combustion characteristics. 

(17) "Grower allocation" means the amount of acreage sub-allocated annually 

to the grower registrant, based on the grower registrant's pro rata share of the 

maximum annual acreage limitation, representing the maximum amount for which 

burning permits may be issued, suject to daily authorization. Grower allocation 

is defined by the following identity: 

Grower Allocation= [l.10 x] Maximum annual acreage limit x Total acreage 
Total acreage registered in the Valley registered by 

grower regis
trant 

(18) "Grower registrant" means any person who registers acreage with the 

Department for purposes of open field burning. 

(19) "Marginal conditions" means conditions defined in ORS 468.450(1) under 

which permits for open field burning may be issued in accordance with these rules 

and other restrictions set forth by the Department. 

(20) "Nephelometer" means an instrument for measuring ambient smoke concen

trations. 

(21) "Northerly winds" means winds coming from directions from 290 to 90 

in the north part of the compass, averaged through the effective mixing height. 

(22) "Open field burning" means burning of any perennial or annual grass 

seed or cereal grain crop, or associated residue, in such manner that combustion 

air and combustion products are not effectively controlled. 

(23) "Open field burning permit" means a permit issued by the Department 

pursuant to ORS 468.458. 

(24) 11 Perrnit issuing agency" or "Permit agent" means the county court or 

board of county commissioners, or fire chief or a rural fire protection district 

or other person authorized to issue fire permits pursuant to ORS 477.515, 

477.530, 476.380, or 478.960. 
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(25) "Preparatory burning" means controlled burning of portions of selected 

problem fields for the specific purpose of reducing the fire hazard potential or 

other conditions which would otherwise inhibit rapid ignition burning when the 

field is subsequently open burned. 

(26) "Priority acreage" means acreage located within a priority area. 

(27) "Priority areas" means the following areas of the Willamette Valley: 

(a) Areas in or within three miles of the city limits of incorporated cities 

having populations of 10,000 or greater. 

(b) Areas within one mile of airports servicing regularly scheduled airline 

flights. 

(c) Areas in Lane County south of the line formed by U.S. Highway 126 and 

Oregon Highway 126. 

(d) Areas in or within three miles of the city limits of the City of 

Lebanon. 

(e) Areas on the west and east side of and within 1/4 mile of these high

ways: U.S. Interstate 5, 99, 99E, and 99W. Areas on the south and north side of 

and within 1/4 mile of U.S. Highway 20 between Albany and Lebanon, Oregon Highway 

34 between Lebanon and Corvallis, Oregon Highway 228 from its junction south of 

Brownsville to its rail crossing at the community of Tulsa. 

(28) "Prohibition conditions" means conditions under which open field 

burning is not allowed except for individual burns specifally authorized by the 

Department pursuant to rule 340-26-015(2). 

(29) "Propane flaming" means an approved alternative method of burning which 

employs a mobile flamer device [utilizing] which meets the following design 

specifications and utilizes an auxiliary fuel such that combustion is nearly 

complete and emissions significantly reduced[.]~ 

(a) Flamer nozzles must be not more than 15 inches apart. 

(b) A heat deflecting hood is required and must extend a minimum of 3 feet 

beyond the last row of nozzles. 

(30) "Quota" means an amount of acreage established by the Department for 

each fire district for use in authorizing daily burning limits in a manner to 

provide, as reasonably as practicable, an equitable opportunity for burning in 

each area. 

(31) "Rapid ignition techniques" means a method of burning in which all 

sides of the field are ignited as rapidly as practical in order to maximize 

plume rise. Little or no preparatory backfire burning shall be done. 
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(32) "Residue" means straw, stubble and associated crop material generated 

in the production of grass seed and cereal grain crops. 

(33) "Responsible person 11 means each person who is in ownership, control, or 

custody of the real property on which open burning occurs, including any tenant 

thereof, or who is in ownership, control or custody of the material which is 

burned, or the grower registrant. Each person who causes or allows open field 

burning to be maintained shall also be considered a responsible person. 

(34) "Small-seeded seed crops requiring flame sanitation" means small-seeded 

grass, legume, and vegetable crops, or other types approved by the Department, 

which are planted in early autumn, are grown specifically for seed production, 

and which require flame sanitation for proper cultivation. For purposes of these 

rules, clover and sugar beets are specifically included. Cereal grains, hairy 

vetch, or field peas are specifically not included. 

(35) "Smoke management" means a system for the daily (or hourly) control of 

open field burning through authorization of the times, locations, amounts and 

other restrictions on burning, so as to provide for suitable atmospheric disper

sion of smoke particulate and to minimize impact on the public. 

(36) "Southerly winds" means winds coming from directions from 90 to 290 

in the south part of the compass, averaged through the effective mixing height. 

(37) "Stack burning" means the open burning of piled or stacked residue from 

perennial or annual grass seed or cereal grain crops used for seed production. 

[ (37)] il§.2. "Test fires" means individual field burns specifically autho

rized by the Department for the purpose of determining or monitoring atmospheric 

dispersion conditions. 

[(38)] ll2.l "Training fires" means individual field burns set by or for a 

public agency for the official purpose of training personnel in fire-fighting 

techniques. 

[(39)] JJ:Ql "Unusually high evaporative weather conditions" means a combina

tion of meteorological conditions following periods of rain which result in 

sufficiently high rates of evaporation, as determined by the Department, where 

fuel (residue) moisture content would be expected to approach about 12 percent 

or less. 

[(40)] i1ll "Validation number" means a unique five-part number issued 

by a permit issuing agency which validates a specific open field burning permit 

for a specific acreage in a spcific location on a specific day. The first part 

of the validation number shall indicate the grower registration (form) number, 
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the second part the line number of the field as listed on the registration form, 

the third part the number of the month and the day of issuance, the fourth part 

the hour burning authorization was given based on a 24-hour clock, and the fifth 

part shall indicate the size of acreage to be burned (e.g., a validation number 

issued August 26 at 2:30 p.m. for a 70-acre burn for a field registered on line 2 

of registration form number 1953 would be 1953-2-0826-1430-070). 

[(41)] ~"Ventilation Index (VI)" means a calculated value used as a 

criterion of atmospheric ventilation capabilities. The Ventilation Index as used 

in these rules is defined by the following identity: 

VI= (Effective mixing height (feet)) x (Average wind speed through the 
1000 effective mixing height (knots)) 

[(42)] J..±ll "Willamette Valley" means the areas of Benton, Clackamas, Lane, 

Linn, Marion, Multnomah, Polk, Washington, and Yamhill Counties lying between the 

crest of the Coast Range and the crest of the Cascade Mountains, and includes the 

following: 

(a) "South Valley", the areas of jurisdiction of all fire permit issuing 

agents or agencies in the Willamette Valley portions of the counties of Benton, 

Lane, or Linn. 

(b) "North Valley", the areas of jurisdiction of all other fire permit 

issuing agents or agencies in the Willamette Valley. 

General Requirements 

340-26-010 (1) No person shall cause or allow open field burning on any 

acreage unless said acreage has first been registered and mapped pursuant to rule 

340-26-012(1), the registration fee has been paid, and the registration (permit 

application) has been approved by the Department. 

(2) No person shall cause or allow open field burning without first obtain

ing (and being able to readily demonstrate) a valid open field burning permit and 

fire permit from the appropriate permit issuing agent pursuant to rule 340-26-

012(2). 

(3) No person shall open field burn cereal grain acreage unless that person 

first issues to the Department a signed statement, and then acts to insure, that 

said acreage will be planted in the following growing season to a small-seeded 

seed crop requiring flame sanitation for proper cultivation as defined in rule 

340-26-005(34). 

(4) No person shall cause or allow open field burning which is contrary to 
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the Department's announced burning schedule specifying the times, locations and 

amounts of burning permitted, or to any other provision announced or set forth by 

the Department or these rules. 

(5) Each responsible person open field burning shall have an operating radio 

receiver and shall directly monitor the Department's burn schedule announcements 

at all times while open field burning. 

(6) Each responsible person open field burning shall actively extinguish all 

flames and major smoke sources when prohibition conditions are imposed by the 

Department or when instructed to do so by an agent or employe of the Department. 

(7) No person shall open field burn priority acreage on the west side of and 

abutting U.S. Interstate 5 without first providing a non-combustible strip at 

least 8 feet in width between the combustible materials of said field and the 

freeway right-of-way, to serve as fireguard for safety purposes. 

(8) Each responsible person open field burning within a priority area around 

a designated city, airport or highway shall refrain from burning and promptly 

extinguish any burning if it is likely that the resulting smoke would noticeably 

affect the designated city, airport or highway. 

(9) Each responsible person open field burning shall make every reasonable 

effort to expedite and promote efficient burning and prevent excessive emissions 

of smoke BY!. 
(a) Ensuring that field residues are evenly distributed and in generally 

good burning condition; 

(b) Utilizing approved lighting devices (drip torch, propane torch or other 

pressurized lighting device) and fire control (recommend minimum 500 gallons 

water) equipment; 

(c) Employing [through employment of] rapid ignition techniques on all 

acreage where there are no imminent fire hazards or public safety concerns. 

(10) Each responsible person open field burning shall attend the burn until 

effectively extinguished. 

(11) Open field burning in compliance with the rules of this Division does 

not exempt any person from any civil or criminal liability for consequences or 

damages resulting from such burning, nor does it exempt any person from complying 

with any other applicable law, ordinance, regulation, rule, permit, order or 

decree of the Commission or any other government entity having jurisdiction. 

(12) Any revisions to the maximum acreage to be burned, allocation or permit 

issuing procedures, or any other substantive changes to these rules affecting 
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open field burning for any year shall be made prior to June 1 of that year. In 

making rule changes, the Commission shall consult with Oregon State University. 

(13) Open field burning shall be requlated in a manner consistent with the 

requirements of the Oreqon Visibility Protection Plan for Class I areas (OAR 

340-20-047, sec. 5.2). 

Certified Alternative to Open Field Burning 

340-26-011 [DEQ 105, f.& ef. 12-36-75; 
DEQ 114, f.6-4-76; 
DEQ 138, f.6-30-77; 
DEQ 140(Temp), f.& ef. 7-27-77 thru 11-23-77; 
DEQ 6-1978, f.& ef. 4-18-78 thru 10-5-78; 
DEQ 2-1980, f.& ef. 1-21-80; 
DEQ 12-1980, f.& ef. 4-21-80; 
DEQ 9-1981, f. & ef. 3-19-81; 
Repealed by DEQ 5-1984, f. & ef. 3-7-84] 

Registration, Permits, Fees, Records 

340-26-012 In administering a field burning smoke management program, the 

Department may contract with counties or fire districts to administer registra

tion of acreage, issuance of permits, collection of fees and keeping of records 

for open field burning within their permit jurisdictions. The Department shall 

pay said authority for these services in accordance with the payment schedule 

provided for in ORS 468.480: 

(1) Registration of acreage: 

(a) On or before April 1 of each year, all acreage to be open burned under 

these rules shall be registered with the Department or its authorized permit 

agent on registration forms provided by the Department. Said acreage shall also 

be delineated on specially provided registration map materials and identified 

using a unique field reference code. Registration and mapping shall be completed 

according to the established procedures of the Department. A non-refundable 

registration fee of $1 for each acre registered shall be paid at the time of 

registration. A complete registration (permit application) shall consist of a 

fully executed registration form, map and fee. 

(b) Registration of acreage after April 1 of each year shall require the 

prior approval of the Department and an additional $1 per acre late registration 

fee if the late registration is due to the fault of the late registrant or one 

under his control. 

(c) Copies of all registration forms and fees shall be forwarded to the 
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Department promptly by the permit agent. Registration map materials shall be 

made available to the Department at all times for inspection and reproduction. 

(d) The Department shall act on any registration application within 60 days 

of receipt of a completed application. The Department may deny or revoke any 

registration application which is incomplete, false or contrary to state law or 

these rules. 

(e) It is the responsibility of the grower registrant to insure that the 

information presented on the registration form and map is complete and accurate. 

(2) Permits: 

(a) Permits for open field burning shall be issued by the Department, or its 

authorized permit agent, to the grower registrant in accordance with the esta

blished procedures of the Department, and the times, locations, amounts and other 

restrictions set forth by the Department or these rules. 

(b) A fire permit from the local fire permit issuing agency is also required 

for all open burning pursuant to ORS 477.515, 477.530, 476.380, 478.960. 

(c) A valid open field burning permit shall consist of: 

(A) An open field burning permit issued by the Department which specifies 

the permit conditions in effect at all times while burning and which identifies 

the acreage specifically registered and annually allocated for burning; 

(B) A validation number issued by the local permit agent on the day of the 

burn identifying the specific acreage allowed for burning and the date and time 

the permit was issued; and 

(C) Payment of the required $2.50 per acre burn fee. 

(d) Open field burning permits shall at all times be limited by and subject 

to the burn schedule and other requirements or conditions announced or set forth 

by the Department. 

(e) No person shall issue open field burning permits for open field burning 

of: 

(A) More acreage than the amount sub-allocated annually to the District by 

the Department pursuant to rule 340-26-013(2); 

(B) Priority acreage located on the upwind side of any city, airport or 

highway within the same priority area. 

(f) It is the responsibility of each local permit issuing agency to esta

blish and implement a system for distributing open field burning permits to 

individual grower registrants when burning is authorized, provided that such 

system is fair, orderly and consistent with state law, these rules and any other 
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provisions set forth by the Department. 

(3) Fees: Permit agents shall collect, properly document and promptly 

forward all required registration and burn fees to the Department. 

(4) Records: 

(a) Permit agents shall at all times keep proper and accurate records of all 

transactions pertaining to registrations, permits, fees, allocations, and other 

matters specified by the Department. Such records shall be kept by the permit 

agent for a period of at least five years and made available for inspection by 

the appropriate authorities. 

(b) Permit agents shall submit to the Department on specially provided forms 

weekly reports of all acreage burned in their jurisdictions. These reports shall 

cover the weekly period of Monday through Sunday, and shall be mailed and 

post-marked no later than the first working day of the following week. 

Acreage Limitations, Allocations 

340-26-013 (1) Limitation of Acreage: 

(a) Except for acreage and residue open burned pursuant to rules 340-26-035, 

340-26-040 [and]~ 340-26-045, and 340-26-055 the maximum acreage to be open 

burned annually in the Willamette Valley under these rules shall not exceed 

250,000 acres. 

(b) The maximum acreage allowed to be open burned under these rules on a 

single day in the south Valley under southerly winds shall not exceed 46,934 

acres. 

(c) Other limitations on acreage allowed to be open burned are specified in 

rules 340-26-015(7), 340-26-033(2), and 340-26-035(1). 

(2) Allocation of Acreage: 

(a) In the event that total registration as of April 1 is less than or equal 

to the maximum acreage allowed to be open burned annually, pursuant to subsection 

(l)(a) of this rule, the Department may sub-allocate to growers on a pro rata 

share basis not more than [110] lQQ percent of the maximum acreage limit, 

referred to as "grower allocation". In addition, the Department shall sub-allo

cate to each respective fire district, its pro rata share of the maximum acreage 

limit based on acreage registered within the district, referred to as "district 

allocation". 

(c) In order to insure optimum permit utilization, the Department may adjust 

fire district allocations. 
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(d) Transfer of allocations for farm management purposes may be made within 

and between fire districts and between grower registrants on a one-in/one-out 

basis under the supervision of the Department. 

Daily Burning Authorization Criteria 

340-26-015 As part of the smoke management program provided for in ORS 

468.470 the Department shall set forth the types and extent of open field burning 

to be allowed each day according to the provisions established in this section 

and these rules: 

(1) During the active field burning season and on an as needed basis, the 

Department shall announce the field burning schedule over the field burning radio 

network operated specifically for this purpose. The schedule shall specify the 

times, locations, amounts and other restrictions in effect for open field 

burning. The Department shall notify the State Fire Marshal of the burning 

schedule for dissemination to appropriate Willamette Valley agencies. 

(2) Prohibition conditions: 

(a) Prohibition conditions shall be in effect at all times unless specifi

cally determined and announced otherwise by the Department. 

(b) Under prohibition conditions, no permits shall be issued and no open 

field burning shall be conducted in any area except for individual burns specifi

cally authorized by the Department on a limited extent basis. Such limited 

burning may include field-by-field burning[, preparatory burning,] or burning of 

test fires, except that: 

(A) No open field burning shall be allowed: 

(i) In any area subject to a ventilation index of less than 10.0[, except 

for experimental burning specifically authorized by the Department pursuant to 

rule 340-26-035]; 

(ii) In any area upwind, or in the immediate vicinity, of any area in which, 

based upon real-time monitoring, a violation of federal or state air quality 

standards is projected to occur. 

(B) Only test-fire burning may be allowed: 

(i) In any area subject to a ventilation index of between 10.0 and 15.0, 

inclusive[, except for experimental burning specifically authorized by the 

Department pursuant to rule 340-26-035]; 

(ii) When relative humidity at the nearest reliable measuring station 

exceeds 50 percent under forecast northerly winds or 65 percent under forecast 
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southerly winds. 

(3) Marginal conditions: 

(a) The Department shall announce that marginal conditions are in effect and 

open field burning is allowed when, in its best judgement and within the esta

blished limits of these rules, the prevailing atmospheric dispersion and burning 

conditions are suitable for satisfactory smoke dispersal with minimal impact on 

the public, provided that the minimum conditions set forth in paragraphs (2)(b) 

(A) and (B) of this rule are satisfied. 

(b) Under marginal conditions, permits may be issued and open field burning 

may be conducted in accordance with the times, locations, amounts, and other 

restrictions set forth by the Department and these rules. 

(4) Hours of burning: 

(a) Burning hours shall be limited to those specifically authorized by the 

Department each day and may be changed at any time when necessary to attain and 

maintain air quality. 

(b) Burning hours may be reduced by the fire chief or his deputy, and 

burning may be prohibited by the State Fire Marshal, when necessary to prevent 

danger to life or property from fire, pursuant to ORS 478.960. 

(5) Locations of burning: 

(a) Locations of burning shall at all times be limited to those areas 

specifically authorized by the Department, except that: 

(A) No priority acreage shall be burned upwind of any city, airport, or 

highway within the same priority area; 

(B) No south Valley priority acreage shall be burned upwind of the Eugene

Springfield non-attainment area. 

(6) Amounts of burning: 

(a) In order to provide for an efficient and equitable distribution of 

burning, daily authorizations of acreages shall be issued by the Department in 

terms of single or multiple fire district quotas. The Department shall establish 

quotas for each fire district and may adjust the quotas of any district when 

conditions in its judgement warrant such action. 

(b) Unless otherwise specifically announced by the Department, a one quota 

limit shall be considered in effect for each district authorized for burning. 

(c) The Department may issue more restrictive limitations on the amount, 

density or frequency of burning in any area or on the basis of crop type, when 

conditions in its judgement warrant such action. 
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(7) Limitations on burning based on air quality: 

(a) The Department shall establish the minimum allowable effective mixing 

height required for burning based upon cumulative hours of smoke intrusion in the 

Eugene-Springfield area as follows: 

(A) Except as provided in paragraph (B) of this subsection, burning shall 

not be permitted whenever the effective mixing height is less than the minimum 

allowable height specified in Table 1, and by reference made a part of these 

rules. 

(B) Notwithstanding the effective mixing height restrictions of paragraph 

(A) of this subsection, the Department may authorize burning of up to 1000 acres 

total per day for the Willamette Valley, consistent with smoke management 

considerations and these rules. 

(8) Limitations on burning based on rainfall: 

(a) Burning shall not be permitted in an area for one drying day (up to a 

maximum of four consecutive drying days) for each 0.10 inch increment of rainfall 

received per day at the nearest reliable measuring station. 

(b) The Department may waive the restrictions of subsection (a) of this 

section when dry fields are available as a result of special field preparation or 

condition, irregular rainfall patterns, or unusually high evaporative weather 

condition. 

(9) Other discretionary provisions and restrictions: 

(a) The Department may require special field preparations before burning, 

such as, but not limited to, mechanical fluffing of residues, when conditions in 

its judgement warrant such action. 

(b) The Department may designate specified periods following permit issuance 

within which time active field ignition must be initiated and/or all flames must 

be actively extinguished before said permit is automatically rendered invalid. 

(c) The Department may designate additional areas as priority areas when 

conditions in its judgement warrant such action. 

Winter Burning Season Regulations 

340-26-020 [DEQ 29, f .6-12-71, ef. 7-12-71; 
DEQ 93(Temp), f. & ef. 7-11-75 thru 11-28-75; 
DEQ 104, f. & ef. 12-26-75; 
DEQ 114, f. 6-4-76; 
DEQ 138, f. 6-30-77; 
DEQ 6-1978, f. 4-18-78; 
DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; 
DEQ 2-1980, f. & ef. 1-21-80; 
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Civil Penalties 

DEQ 12-1980, f. & ef. 4-21-80; 
DEQ 9-1981, f. & ef. 3-19-81; 
Repealed by DEQ 5-1984, f. & ef. 3-7-84] 

340-26-025 In addition to any other penalty provided by law: 

(1) Any person who intentionally or negligently causes or allows open field 

burning contrary to the provisions of ORS 468.450, 468.455 to 468.480, 476.380, 

and 478.960 or these rules shall be assessed by the Department a civil penalty of 

at least $20, but not more than $40 for each acre so burned. 

(2) In lieu of any per-acre civil penalty assessed pursuant to section (1) 

of this rule, the Director may assess a specific civil penalty for any open field 

burning violation by service of a written notice of assessment of civil penalty 

upon the respondent. The amount of such civil penalty shall be established 

consistent with the following schedule: 

(a) Not less than $500 nor more than $10,000 upon any person who: 

(A) Causes or allows open field burning on any acreage which has not been 

registered with the Department for such purposes. 

(B) Causes or allows open field burning on any acreage without first 

obtaining and readily demonstrating a valid open field burning permit for all 

acreage so burned. 

(b) Not less than $300 nor more than $10,000 upon any person who fails to 

actively extinguish all flames and major smoke sources when prohibition condi

tions are imposed by the Department or when instructed to do so by any agent or 

employe of the Department. 

(c) Not less than $200 nor more than $10,000 upon any person who: 

(A) Conducts burning using an approved alternative method contrary to any 

specific conditions or provisions governing such method. 

(B) Fails to readily demonstrate at the site of the burn operation the 

capability to monitor the Department's field burning schedule broadcasts. 

(d) Not less than $50 nor more than $10,000 upon any person who commits any 

other violation pertaining to the rules of this Division. 

(3) In establishing a civil penalty greater than the minimum amount speci

fied in sections (1) and (2) of this rule, the Director may consider any miti

gating and aggravating factors as provided for in OAR 340-12-045. 

(4) Any person planting contrary to the restrictions of subsection (1) of 
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ORS 468.465 pertaining to the open burning of cereal grain acreage shall be 

assessed by the Department a civil penalty of $25 for each acre planted contrary 

to the restrictions. 

Tax Credits for Approved Alternative Methods, and Approved Alternative Facilities 

340-26-030 [DEQ 114, f. & ef. 6-4-76; 

DEQ 138, f. 6-30-77; 

DEQ 6-1978, f. & ef. 4-18-78; 

DEQ 8-1978(Temp), f. & ef. 6-8-78 thru 10-5-78; 

DEQ 2-1980, f. & ef. 1-21-80; 

DEQ 12-1980, f. & ef. 4-21-80; 

DEQ 9-1981, f. & ef. 3-19-81; 

DEQ 5-1984, f. & ef. 3-7-84; 

Repealed by DEQ 12-1984, f. & ef. 7-13-84) 

Burning by Public Agencies (Training Fires) 

340-26-031 Open field burning on grass seed or cereal grain acreage by or 

for any public agency for official purposes, including the training of fire

fighting personnel, may be permitted by the Department on a prescheduled basis 

consistent with smoke management considerations and subject to the following 

conditions: 

(1) Such burning must be deemed necessary by the official local authority 

having jurisdiction and must be conducted in a manner consistent with its 

purpose. 

(2) Such burning must be limited to the minimum number of acres and occa

sions reasonably needed. 

(3) Such burning must comply with the provisions of rules 340-26-010 through 

340-26-013. 

Preparatory Burning 

340-26-033 The Department may allow preparatory burning of portions of 

selected problem fields, consistent with smoke management considerations and 

subject to the following conditions: 

(1) Such burning must, in the opinion of the Department, be necessary to 

reduce or eliminate a potential fire hazard or safety problem in order to 

expedite the subsequent burning of the field. 
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(2) Such burning shall be limited to the minimum number of acres necessary, 

in no case exceeding 5 acres for each burn or a maximum of 100 acres each day. 

(3) Such burning must employ backfiring burning techniques. 

(4) Such burning is exempt from the provisions of rule 340-26-015 but must 

comply with the provisions of rules 340-26-010 through 340-26-013. 

Experimental Burning 

340-26-035 The Department may allow open field burning for demonstration or 

experimental purposes pursuant to the provisions of ORS 468.490, consistent with 

smoke management considerations and subject to the following conditions: 

(1) Acreage experimentally open burned shall not exceed 5,000 acres annu

ally. 

(2) Acreage experimentally open burned shall not apply to the district 

allocation or to the maximum annual acreage limit specified in rule 340-26-013-

( l) (a). 

(3) Such burning is exempt from the provisions of rule 340-26-015 but must 

comply with the provisions of rules 340-26-010 and 340-26-012, except that the 

Department may elect to waive all or part of the $2.SO per acre burn fee. 

Emergency Burning, Cessation 

340-26-040 (1) Pursuant to ORS 468.475 and upon a finding of extreme 

hardship, disease outbreak, insect infestation or irreparable damage to the land, 

the Commission may by order, and consistent with smoke managment considerations 

and these field burning rules, permit the emergency open burning of more acreage 

than the maximum annual acreage limitation specified in rule 340-26-013(l)(a). 

The Commission shall act upon emergency burning requests within 10 days of 

receipt of a properly completed application form and supporting documentation: 

(a) Emergency open burning on the basis of extreme financial hardship must 

be documented by an analysis and signed statement from a CPA, public accountant, 

or other recognized financial expert which established that failure to allow 

emergency open burning as requested will result in extreme financial hardship 

above and beyond mere loss of revenue that would ordinarily accrue due to 

inability to open burn the particular acreage for which emergency open burning is 

requested. The analysis shall include an itemized statement of the applicant's 

net worth and include a discussion potential alternatives and probable related 

consequences. 
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(b) Emergency open burning on the basis of disease outbreak or insect 

infestation must be documented by an affidavit or signed statement from the 

County Agent. State Department of Agriculture or other public agricultural 

expert authority that, based on his personal investigation, a true emergency 

exists that can only be dealt with effectively and practicably by open burning. 

The statement shall also specify: time of field investigation; location and 

description of field, crop and infestation; extent of infestation (compared to 

normal) and the necessity for urgent control; availability efficacy, and practi

cability of alternative control procedures, and; probable consequences of 

non-control. 

(c) Emergency open burning on the basis of irreparable damage to the land 

must be documented by an affidavit or signed statement from the County Agent, 

State Department of Agriculture, or other public agricultural expert authority 

that, based on his personal investigation, a true emergency exists which threa

tens irreparable damage to the land and which can only be dealt with effectively 

and practicably by open burning. The statement shall also specify: time of field 

investigation; location and description of field, crop, and soil slope charac

teristics; necessity for urgent control: availability, efficacy, and practi

cability of alternative control procedures, and; probable consequences of 

non-control. 

(2) Pursuant to ORS 468.475 and upon finding of extreme danger to public 

health or safety, the Commission may order temporary emergency cessation of all 

open field burning in any area of the Willamette Valley. 

Approved Alternative Methods of Burning (Propane Flaming) 

340-26-045 (1) The use of propane flamers, mobile field sanitizing devices, 

and other field sanitation methods specifically approved by the Department are 

considered alternatives to open field burning pursuant to the provisions of ORS 

468.472 and 468.480, [provided that] subject to the following conditions: 

(a) The field [has] must first be prepared as follows [been]: 

(A) Either the field must have [P]previously ~ open burned and the 

appropriate fees paid; or 

(B) The field stubble must be [F]flail-chopped, mowed, or otherwise cut 

close to the ground and the loose straw removed to [reduce the straw fuel load as 

much as] the extent practicable[;]~ 

(b) Propane flaming operations must comply with the following criteria: 
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(A) Unless otherwise specifically restricted by the Department, and except 

for the use of propane flamers in preparing fire breaks, propane flaming may be 

conducted only between the hours of 9 a.m. and sunset (9 a.m. to one-half hour 

before sunset on or after September 1). 

(B) Every effort must be made to operate propane flamers in overlapping 

strips, crosswise to the prevailing wind, beginning along the downwind edge of 

the field. 

[(b)] i£l The remaining field [stubble will] residue must not sustain an 

open fire[; and]. 

(c) A fire permit [has been] must first be obtained from the local fire 

permit issuing agency. 

(2) [Propane flaming and other approved alternative burning methods may be 

conducted on any day during daylight hours and are exempt from rules 340-26-010 

through 340-26-015 and are therefore not subject to open field burning require

ments related to registration, permits, fees, limitations, allocations and daily 

burning authorization criteria.] No person shall cause or allow to be initiated 

or maintained any propane flaming on any day or at any time if the Department has 

determined and notified the State Fire Marshal that propane flaming is prohibited 

because of adverse meteorological or air quality conditions. 

Stack Burning 

340-26-055 (1) The open burning of piled or stacked residue from perennial 

or annual grass seed or cereal grain crops used for seed production is allowed, 

subject to the following conditions: 

(a) No person shall cause or allow to be initiated or maintained any stack 

burning on any day or at any time if the Department has notified the State Fire 

Marshal that such burning is prohibited because of meteorological or air quality 

conditions. Unless otherwise specified by the Department, stack burning shall be 

subject to the same daily open burning schedule set forth and announced by the 

Department for "fourth priority agricultural burning" (which is separately 

governed under OAR Chapter 340, Division 23, Rules for Open Burning). 

(b) A fire permit must be obtained from the local permit issuing agency. 

(c) All residue to be burned must be dry to the extent practicable and free 

of all other combustible and non-combustible material. Covering the stacks is 

advised when necessary and practicable to protect the material from moisture. 

(d) It shall be the duty of each responsible person to make every reasonable 
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effort to extinguish any stack burning which is in violation of any rule of the 

Commission. 

(2) Provided the conditions of this rule are met, stack burning is exempt 

from rules 340-26-010 through 340-26-015 and is therefore not subject to open 

field burning requirements related to registration, permits, fees, allocations, 

and acreage limitations. 
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TABLE 1 

(340-26-015) 

MINIMUM ALLOWABLE EFFECTIVE MIXING HEIGHT 

REQUIRED FOR BURNING BASED UPON THE CUMULATIVE HOURS 

OF SMOKE INTRUSION IN THE EUGENE-SPRINGFIELD AREA 

Cumulative Hours of Smoke Intrusion 

In the Eugene-Sprinqf ield Area 

0 - 14 

15 - 19 

20 - 24 

25 and greater 

21 

Minimum Allowable Effective 

Mixing Height (feet) 

no minimum height 

4,000 

4,500 

5,500 
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BEFORE THE OREGON DEPARTMENT OF ENVIRONMENTALoBli\fttt,tNf Df [i{~lltO~MElfi~ 
AIR QUALITY 

CONCERNING PROPOSED AMENDMENTS TO OPEN FIELD BURNINGFfIDt.':f!SURt,rn,JG 

APR! L 22, 1987 

My name is Ralph Johnston, and I represent the Lane Regional Air Pollution 

Authority. LRAPA appreciates the opportunity to comment on the proposed changes in 

the Field Burning Rules. As a whole these rules are of vital importance in Lane 

County, since communities can be severely impacted by the emissions from grass seed 

field burning activities. The field burning smoke management program in general has 

made significant strides in the past few years to reduce the impact of smoke in the 

Eugene-Springfield Metropolitan Area. It is the belief of LRAPA that these latest 

proposed rule changes will continue that trend. 

Of particular concern to LRAPA are the proposed changes in the rules relating to 

"propane flaming." Although only 30,000 to 60,000 acres were treated with this 

method in the Willamette Valley in 1986, the DEQ estimates that its use is on the 

rise and that, over the next few years, up to one-third of the growers may be using 

or considering this option. Currently, the DEQ has very little control over propane 

operations. Propane flaming can literally occur on any day, during daylight hours, 

and in any location without any restrictions. During 1986, there were two smoke 

intrusions into the Eugene-Springfield Metropolitan Area from propaning, with about 

20 complaints registered by LRAPA. With the projected increase in propaning, these 

numbers could increase dramatically in future years, not only creating nuisance 

problems but also impacting the ambient PM-10 levels. 

The proposed rules would allow the DEQ to regulate propaning operations according 

to meteorological and/or ambient air quality conditions and set some restrictions on 

the way that propane flaming operations are conducted. Given the increasing potential 

for air quality problems from this source, LRAPA recommends that these rules be 

adopted. 
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REGON 

EED 

Mr. Brian Finneran, Program Coordinator 
Field Burning Program 
Department of Environmental Quality 
1244 Walnut St. 
Eugene, Oregon 97403 

Dear Brian, 

Telephone 503 585-1157 

2140 TURNER RD., S.E. 

SAL•M, OIUGON 97302 

April 23, 1987 

Here is a summary of our comments as a follow-up to the 
hearing yesterday. 
1. The 50 acre daily maximum limit on preparatory burning 
should be eliminated from the rules until we have time to 
properly analyze the need for a daily limit. In the event that 
the Department believes that a limit is mandatory, we would 
suggest that the limit be set at approximately 100 acres. A 100 
acre limit would give the Department enough flexibility to 
accomplish needed preparatory burning while retaining the 
authority to allow the amount that matches existing atmospheric 
conditions. 
2. Reword OAR 340-26-045 (1) (a) (B) so that it is as follows: 
The field must be closely mowed during the harvest process and 
the loose straw removed, or the stubble remaining following 
harvest be remowed, or otherwise cut close to the ground and the 
secondary loose straw removed to the extent practicable. 
3. George VanLeeuwen made a good point in that fields are 
susceptible to damage if the second propane pass is not made 
within a relatively short period of time. Consideration should 
be given to exempting fields in this critical time period under 
"propane prohibition" conditions. 

It is clear that growers and operating personnel are still 
learning about the agronomic and atmospheric effects of propane 
flaming. We should maintain as much flexibility as possible to 
be able to appropriately respond to both needs. 

Thank your for your consideration of these points. 

S ince,i:-~~ , 
,.,v 

7' 
7£~~:::_.., __ 

avid s. Nelson 
Executive Secretary 
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DE0-46 

MEMORANDUM 

To: 

From: 

Subject; 

Environmental Quality Commission 

Director 

Agenda Item H, May 29, 1987, EQC Meeting 

Proposed Adoption of Amendments to the Water Quality Program 
Permit Fee Schedule (OAR 340-45-070, Table 2). 

Background and Problem Statement 

In 1975, the Oregon legislature authorized the Environmental Quality 
Commission to adopt a water quality program fee schedule in order to 
finance a portion of the water quality source control program, The water 
quality source control program regulates wastewater treatment and disposal 
systems by permit, The legislature directed that the fees be based upon 
anticipated costs of evaluating the permit application, issuing or denying 
the permit, and an inspection program to determine compliance or 
noncompliance with the permit (ORS 468.065). 

In keeping with this directive, fee rules, and a three-part fee schedule 
were adopted by the Commission April 20, 1976. The schedule consisted of: 
(a) a fixed filing fee, (b) an application processing fee varying in amount 
with the size and complexity of the permitted facility, and (c) an annual 
compliance determination fee varying in amount with the size and complexity 
of the permitted facility. 

In the 1975-77 biennium appropriation bill (Chapter 445, Oregon Laws 1975), 
the Department was to raise about $125,000 in user fees as partial support 
of the water quality source control program, Subsequently, the Department 
has been directed to periodically review fee revenues and adjust the fee 
schedule in order to maintain approximately the same proportion of fee 
support relative to state general funds and federal funds to cover program 
costs. 

In keeping with this approach, fees were increased in 1979. This was done 
by increasing the permit processing fees to more closely reflect the cost 
of processing applications, 

The fee schedule was also adjusted in 1981. The primary purpose of this 
adjustment was to replace lost revenue due to the issuance of several 
general permits covering over 30 percent of the minor sources. The use of 
general permits allowed staff time to be diverted away from the paperwork 
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NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item H, May 29, 1987, EQC Meeting 

Proposed Adoption of Amendments to the Water Quality Program 
Permit Fee Schedule (OAR 340-45-070, Table 2). 

Background and Problem Statement 

In 1975, the Oregon legislature authorized the Environmental Quality 
Commission to adopt a water quality program fee schedule in order to 
finance a portion of the water quality source control program. The water 
quality source control program regulates wastewater treatment and disposal 
systems by permit. The legislature directed that the fees be based upon 
anticipated costs of evaluating the permit application, issuing or denying 
the permit, and an inspection program to determine compliance or 
noncompliance with the permit (ORS 468.065). 

In keeping with this directive, fee rules, and a three-part fee schedule 
were adopted by the Commission April 20, 1976. The schedule consisted of: 
(a) a fixed filing fee, (b) an application processing fee varying in amount 
with the size and complexity of the permitted facility, and (c) an annual 
compliance determination fee varying in amount with the size and complexity 
of the permitted facility. 

In the 1975-77 biennium appropriation bill (Chapter 445, Oregon Laws 1975), 
the Department was to raise about $125 ,000 in user fees as partial support 
of the water quality source control program. Subsequently, the Department 
has been directed to periodically review fee revenues and adjust the fee 
schedule in order to maintain approximately the same proportion of fee 
support relative to state general funds and federal funds to cover program 
costs. 

In· keeping wi'th this approach, fees were increased in 1979. This was done 
by increasing the permit processing fees to more closely reflect the cost 
of processing applications. 

The fee schedule was also adjusted in 1981. The primary purpose of this 
adjustment was to replace lost revenue due to the issuance of several 
general permits covering over 30 percent of the minor sources. The use of 
general permits allowed staff time to be diverted away from the paperwork 
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associated with issuing regular permits on many ruiner sources. This allows 
more staff resource to be applied to compliance assurance activities 
concerning those sources that have the potential to significantly affect 
water quality. The annual compliance determination fees were the only fees 
increased during this fee schedule adjustment. 

The following biennium ( 1983-85), the fees were raised again in order to 
address inflation and maintain the portion of fee support at about the same 
level as the original schedule. Between 1979 and 1985, the average 
percentage of the source control budget covered by fee revenues was about 
17.5 percent. 

There have been no Water Quality permit fee increases since 1983. Con
sequently, the proportion of fee support has not kept pace with inflation 
or other increased costs associated with source control. These additional 
costs are primarily due to the following expanded activities: 

1. Groundwater impact evaluations for proposed and existing 
sources. The activities are being conducted pursuant to OAR 
Chapter 340, Division 41, which details the adopted 
groundwater protection policy; 

2. Evaluation of sludge management practices pursuant to OAR 
Chapter 340, Division 50; 

3. Industrial waste pretreatment program evaluations audits, 
inspections, and technical assistance for municipalities 
which treat industrial waste; 

4. Biomonitoring and toxics impact evaluations for new and 
existing sources. 

An increase in permit fees is necessary to cover increased costs associated 
with the expanded activities. In order to cover the additional expenses, 
the Department is proposing to increase the permit processing fees and the 
annual compliance determination fees. During the 1985-87 biennium, the fee 
revenue has been only about 14 percent of the legislatively approved source 
control budget, as compared to an average of about 17 percent between 1979 
and 1985. If the proportion of the source control budget covered by user 
fees is increased to 17 percent, in keeping with the historical average, an 
increase in user fees of about $64,000 would be generated. The Department 
considers the proposed fee schedule to reflect the level of additional 
resources needed to undertake the expanded activities and it would retain 
the level of fee support as a percentage of the total source control budget 
below 17 percent, 

It should be noted that the proposal does not increase fees uniformly 
across the board, Certain categories would receive a greater proportional 
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increase in order to address the extra staff time necessary for those 
particular types of sources. 

On March 13, 1987, the Commission authorized the Department to hold a 
public hearing on the proposed fee increases. The hearing was held on 
April 22, 1987. The Hearing Officer report is attached as Attachment C. 
Only one person attended the hearing. They did not object to the fee 
schedule as proposed. The Department did receive two letters from per
mittees objecting to any fee increases. One respondent suggested that the 
Department should absorb its increased costs just as industry is forced to 
do, The Department understands these concerns and trys to do as much as 
possible within existing resources. However, the public has high 
expectations of the Department to properly address groundwater problems, 
sludge disposal, and toxicity issues. These expectations cannot be 
accommodated within the current fee structures without shifting the costs 
to the Department's general fund revenues, We do not believe such a shift 
is consistent with legislative intent. 

Alternatives and Recommendation 

The alternative of no increase in fees was rejected because it would 
require that all increased costs due to inflation and increased demands on 
staff time be accounted for in general fund revenues. The Department 
foresees no opportunity to reduce costs by cutting back on activities, The 
no-increase option would thus run counter to legislative intent. 

The fee schedule as proposed should add revenues in those areas where 
additional source control effort is required and still maintain about the 
same proportion of fee support as originally envisioned by the legislature. 

With one exception, the proposed fee schedule is unchanged from that pre
sented to the Commission when a hearing authorization was requested, That 
exception is a change in the definition of small mining operation in 
(3)(b)(M) of Table 2. After further consideration, it has been determined 
that the 20 tons per day breakpoint originally proposed for a small mining 
operation is too small, It has been changed to 70,000 cubic yards per 
year, in keeping with a new definition of small mining operation used by 
EPA, This would be equivalent to a continuous operation of about 200 tons 
per day, Those mining operations which process more than 70,000 cubic 
yards per year will be classified as major mining operations and subject to 
a 1 arger fee, 

With the above exception, the fee schedule proposed for adoption is the 
same as that for which hearing authorization was requested, Since this 
change is less restrictive than previously proposed, it is not considered 
significant enough to require additional public participation, The final 
fee schedule is attached as Attachment A, 
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Summation 

1, The 1975 Oregon legislature authorized collection of permit 
fees to partially support water quality source control 
activities, Through the FY75-77 budget appropriation bill, 
they required the Departmemt to raise about $125,000 per 
year in user fees to offset general fund appropriations. 

2. The Department was subsequently directed to periodically 
adjust the fees in order to maintain about the same 
proportion of the source control budget covered by user fee 
revenues~ 

3. A three-part water permit fee schedule was first adopted 
April 30, 1976. It consists of a fixed filing fee, a permit 
processing fee which varies in amount with the application 
processed, and an annual compliance determination fee which 
varies in amount with the size and complexity of the 
permitted facility, 

4. Permit fees were last increased in 1983. Between 1979 and 
1985, the proportion of the water source control budget 
covered by user fees was about 17 percent, 

5. An increase of fees is necessary so that fee revenues will 
continue to support approximately the same proportion of 
permit related costs. 

These costs have increased because of inflation and 
additional source evaluation demands, Without an increase 
in fees the proportion of the source control budget covered 
by user fees will drop to about 14 percent. 

6. An increase in permit processing fees and annual compliance 
determination fees is proposed, Some minor housekeeping 
changes in the fee schedule categories are also proposed, 
This will restore the user fee proportion to about what it 
was between 1979 and 1985. 

7, A public hearing on the modified fee schedule was held 
April 22, 1987, Three persons offered testimony for the 
hearing record, 

8. Accept for one change in the definition of a small mining 
operation, the fee schedule proposed for adoption is the 
same as proposed at the time of hearing authorization. 
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Director's Recommendation 

Based upon the summation, the Director recommends that the Commission 
adopt the proposed amendment of the Water Quality Permit Fee Schedule. 

Fred Hansen 
Attachments: (3) 

A. Revised Fee Schedule 
B, Statement of Need and Fiscal Impaot Statement 
C. Hearing Officer Report, Evaluation and Response to Testimony 

C.K. Ashbaker:h 
WH1900 
229-5325 
April 29, 1987 



ATTACHMENT A 

DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

Note: Bracketed lined through [--] material is deleted. 
Underlined material ia new. 

TABLE 2 

(340-45-070) 

(For multiple sources on one application select 
only tlle one with highest fee) 

PERMIT FEE SCHEDULE 

(1) Filing Fee. A filing fee of $50 shall accompany any application for 

issuance, renewal, modification, or transfer of an NPDES Waste 

Discharge Permit or Water Pollution Control Facilities Permit. This 

fee is non-refundable and is in addition to any application processing 

fee or annual compliance determination fee which might be imposed, 

(2) Application Processing Fee. An application processing fee varying 

between [$SO] 172. and [$~~000] $2,000 shall be submitted with 

eaoh application. The amount of the fee shall depend on the type of 

facility and the required action as follows: 

(a) New Applications 

(A) Major industriesl ~ [*"QOQ] ~2000 

(B) Minor industries -- [$SQQ] $600 

(C) Major domestic2 ~ [$SQQ] !12QQ.. 

(D) Minor domestic ~ [$a&Q] l§.QQ_ 

CHAPTER 340 
WH1901 (4-24-87) 

- 4 -

A-1 

DIVISION 45 



DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(E) Agricultural -- [$25G] 13.QQ. 

( b) Permit Renewals (including request fer effluent limit 

modification)·: 

(A) Majer industriesl __ [$5GG] $1000 

( B) Miner industries - [$2§.G] $300 

(C) Majer domestic2 - [ $2§.G] l1.2Q_ 

(D) Minor Domestic ~ [~!>] 13.QQ. 

(E) Agricultural -- [ $;t25] i1.2Q. 

(c) Permit Renewals (without request for effluent limit 

modification): 

(A) Major industries! -- [$25G] $500 

( B) Minor industries - [$;t5G] $200 

(C) Major domestic2 - [$;t5G] $500 

(D) Minor domestic - [$~9G] $200 

(E) Agricultural -- $100 

(d) Permit Modifications (involving increase in effluent 

limitations): 

(A) Major industriesl -- [$5G9] $1000 

(B) Minor industries -- [$259] 13.QQ. 

CHAPTER 340 
WH1901 (4-24-87) 

- 5 -

A-2 

DIVISION 45 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

(C) Major domestic2 - [$a90] ~ 

(D) Minor domestic - [$.la9] liQ.Q. 

(E) Agricultural -- [$.la9] 11.2Q_ 

Water Quality Program 

(e) Permit Modifications (not involving an increase in effluent 

limits): All categories - $75 

(3) Annual Compliance Determination Fee Schedule: 

(a) Domestic Waste Sources (Select only one category per permit) 

(Category, Dry Weather Design Flow, and Initial and Annual Fee): 

(A) Sewage Disposal -- 10 MGD or more - [$4-Q9Q] ~1150 

(B) Sewage Disposal At least 5 but less than 10 M:JD -

(C) Sewage Disposal - At least l but less than 5 MGD -

(D) Sewage Disposal -- Less than l MGD ..,.. [$aa\;] liQ.Q. 

(E) Non-overflow sewage lagoons -- [$~QQ] 112Q. 

(F) [OA-~.t<:i] Subsurface Sewage disposal systems larger than 

[\;QQQ] 20,000 gallons per day -- [$60] 11.2Q_ 

(G) Subsurface sewage disposal systems larger than 5000 gallons 

per day but not greater than 20,000 gallons per day -- $100 

CHAPTER 340 
WH1901 (4-24-87) 

- 6 -

A-3 

DIVISION 45 

' 



DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(b) Industrial, Commercial. and Agricultural Sources (Source and 

Initial and Annual Fee: 

(A) Major pulp, paper, paperboard, hardboard, .and other fiber 

pulping industry ~ ($+3a~] $1400 

(B) Major sugar beet processing, potato and other vegetable 

processing, and fruit processing industry -- [$+3a~] 

(C) Fish Processing Industry: 

(i) Bottom fish, crab, and/or oyster processing -

[$+a!; l .ll12.. 

(ii) Shrimp processing - [$+~G] !112_ 

(iii) Salmon and/or tuna canning - [$2:<~] .ilQQ. 

(D) Electroplating industry (excludes facilities which do 

anodizing only) : 

(i) Rectifier output capacity of 15,000 Amps or more --

(ii) Rectifier output capacity of less than 15,000 Amps, 

but more than 5000 Amps - [$0~G] .fil.QQ_ 

(E) Primary Aluminum Smelting - [.µ3;;i~] $1400 

CHAPTER 340 
WH1901 ( 4-24-87) 

- 7 -

A-4 

DIVISION 45 



DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(F) Primary smelting and/or refining of non-ferrous metals 

utilizing sand chlorination separation facilities -

(G) Primary smelting and/or refining of ferrous and non-ferrous 

metals not elsewhere classified above -- [;&§.O] l1Q.Q_ 

(H) Alkalies, chlorine, pesticide, or fertilizer manufacturing 

with discharge of process waste waters ~ [*'"36§.] $1400 

(I) Petroleum refineries with a capacity in excess of 15 1000 

barrels per day discharging process waste water -- [$+36§.] 

$1400 

(J) Cooling water discharges in excess of 20 ,OOO BTU/sec. --

(K) Milk products processing industry which processes in excess 

of 250,000 pounds of milk per day -- [$+~a§.] $1400 

(L) Major mining operators ~ [*'";a§.] $1400 

(M) Small mining operations less than 70,000 cubic yards per 

year, which: 

(i) Discharge directly to public waters - [$1-§.Q] ~ 

(ii) Do not discharge to public waters -- [*'"00] 11l2. 

!iii) Use cyanide or other toxic chemicals for extracting 

precious metals -- $1QQ.. 

(N) All facilities not elsewhere classified with disposal of 

process waste water - [$6S!§.] 13.QQ_ 

CHAPTER 340 
WH1901 ( 4-24-87) 

- 8 -

A-5 

DIVISION 45 



DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

1 

2 

Major 
-1-
-2-
-3-
-4-

-5-

Major 
-1-
-2-

(O) All facilities not elsewhere classified which dispose of non

process waste waters (i.e. small cooling water discharges, 

boiler blowdown, filter backwash, log ponds, etc.) --

(P) Dairies and other confined feeding operations -- [$+09] 

( Q) All facilities which dispose of waste waters only by 

evaporation from watertight ponds or basins -- [$+00] 

Industries Qualifying Factors: 
Discharges large BOD loads; or 
Is a large metals facility; or 
Has significant toxic discharges; or 
Has a treatment system which, if not operated properly, will 
have a significant adverse impact on the receiving stream; er 
Ar,y other industry which the Department determines needs special 
regulatory control. 

Domestic Qualifying Factors: 
Serving more than 10 ,000 people; or 
Serving industries which can have a significant impact on the 
treatment system. 

CHAPTER 340 
WH1901 ( 4-24-87) 

- 9 - DIVISION 45 
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ATTACHMENT B 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183,335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule change, 

(1) Legal Authority 

ORS 468.065(2) authorizes the Commission to establish a schedule of 
permit fees. 

(2) Need For The Rule 

The Water Quality Permit Fees were originally adopted by the 
Commission as an Administrative Rule on April 30, 1976. When the fees 
were established the Department was instructed to review the fee 
schedule and to increase the fees as necessary so that the fee 
revenues would continue to support approximately the same proportion 
of permit related costs. There have been no fee increases since 1983. 
An increase is necessary to account for inflation and other cost 
increases associated with permit issuance and compliance assurance. 

(3) Principal Documents Relied Upon In This Rulemaking 

a. OAR 340-45-070, Table 2 - Permit Fee Schedule 

b. ORS 468.065(2) 

c. Current listing of water quality permittees 

FISCAL AND ECONOMIC IMPACT 

These fee increases will have an impact on most permittees, some of which 
are small businesses, The impact is not viewed as burdensome, however. 
The increase in annual compliance fees is $100 or less. The increase in 
permit processing fees is largest for new, major sources and ranges from 
$25 to $1000. Some small businesses that apply for a WPCF permit to 
install sewage treatment systems with subsurface disposal of effluent will 
experience a decrease in total initial permit fees because a separate site 
evaluation fee will not be required. 'fhe Department has endeavored to 
minimize the cost for categories of small businesses by implementing the 
general permit which requires a $50 permit application fee and no annual 
compliance determination fee, Consequently, the Department believes the 
economic impact on small businesses will be minimal. 

LAND USE CONSISTENCY 

This proposed fee schedule change has no impact on land use or the 
coordination agreement between the Department and Department of Land 
Conservation and Development. 

WC1590 (h) B-1 



MEMORANDUM ATTACHMENT C 

TO: 

FROM: 

SUBJECT: 

Environmental Quality Commission 

Charles K. Ashbaker, Hearing Officer 

Report of Testimony Received Regarding a Public Hearing on the 
Proposed Water Quality Permit Fee Increase, 

Procedures Followed 

A Public notice was mailed March 24, 1987, to the Department rulemaking 
mailing list. In addition, a copy of the public notice, staff report, and 
revised fee schedule were mailed to each affected permit tee, The notice 
was also published in the Secretary of State Bulletin. 

The week before the hearing, another news announcement of the public 
hearing was sent to the Department's media list, 

A hearing was scheduled for 1:00 p.m. April 22 1 1987, at the 4th floor 
conference room at the DEQ offices in the Executive Building. Mary 
Halliburton, Sewage Section Manager and I, Industrial Waste Section 
Manager were there to answer questions. Only one person attended the 
hearing, an environmental engineer from Boise Cascade. She asked some 
questions and submitted written testimony. 

Summary of Testimony 

In addition to the representative from Boise Cascade who attended the 
hearing and submitted written testimony, there were two other letters of 
testimony received, A summary of the testimony is as follows: 

1. Gretchen Hoy of Boise Cascade stated that they were not opposed to the 
fee schedule. She suggested that permits be extended from the five 
year term to a ten year term. She also suggested that the Depart
ment1 s expenses associated with permit compliance be published so that 
industry can see where the fee dollars are being spent, 

2. Quimby Trucking, Inc. objected to any fee increase. 

3. Steinfeld' s Products Company wanted to go on record as being opposed 
to any permit fee increases at this time because of the difficult 
economic times that the businesses are facing. 

Staff Evaluation and Response to Testimony 

1. One respondent suggested that the permit term be extended to 10 years 
in order to reduce permit processing costs. 

Currently, the 5-year permit term is specified in Oregon 
Statute and the Commission does not have the flexibility to 
extend the permit term. Additionally, the 1987 Water 
Quality Act passed by Congress retains the 5-year NPDES 
permit period. As an agency delegated by the U.S. 
Environmental Protection Agency to administer the water 
quality permit program for Oregon, the Department is 
obliged to issue permits for a 5-year maximum term. 

C-1 
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2. It was suggested that the Department make available to the public, 
records of actual costs of permit issuance and compliance assurance 
activities so that permi tteoo would know how their user fees are 
applied to a specific source program implementation expenses and to 
justify fee increases. 

3. 

The Department recognizes that it is a sound management 
practice to document resource expenditures on permit related 
functions. A computerized tracking system is being 
implemented which will enable the Department to routinely 
track activities conducted and staff time involved with 
individual sources, However, it must also be noted that 
fees are not intended to reflect actual time and expenses 
spent on a specific permitted source. Instead, the fee 
schedule reflects broad categories of sources which may 
share similar environmental control needs and level of staff 
involvement to ensure their compliance with permit con
ditions and water quality standards. 

Two permit tees submitted objections to any fee increase. 
permittees suggested that DEQ should absorb added costs, 
is required to do, in order to remain competitive. 

One of these 
as industry 

The Department realizes that increased fees will add to the 
cost of doing business and that it is sometimes difficult 
for industries to pass it on to the consumer of their 
products. DEQ does try to absorb additional activities into 
its normal workload. However, we believe the public has 
expectations that groundwater problems, toxicity issues, and 
sludge disposal activities of permitted sources be properly 
addressed. Further inflation also increases the Depart
ment's costs. The additional workload and effects of 
inflation cannot be accommodated within the current budget 
without shifting some of these additional source control 
costs to general fund revenues. The Department does not 
believe a shift to the Department's general fund revenues is 
consistent with legislative intent. 

This concludes the summary of testimony received and is respectfully 
submitted to the Environmental Quality Commission for their consideration. 
A copy of the testimony received is attached. 

Charles K. Ashbaker, Hearing Officer 
April 27 , 1987 
wc1990 (c,h) 

C-2 



1STEINFELO'S PRODUCTS COMPANY 
""===================== 

10001 N. RIVERGATE BLVD. 

PORTLAND, OREGON 97203 

TELEPHONE (503) 286-a241 • TWX 910-464-4718 

Environmental Qua I ity Commission 
Fourth Floor Conference Room 
811 s.w. Sixth Avenue 
Portland; Oregon 97204 

Attn: Charles K. Ashbaker 

Dear Sir: 

Sines 1922 

AJu11uji1cturcrs of.f,inesl Quality 

pickles relishes 
sauerkraut 

W" 

t Apr 11 1; 1987 

Water Quality Division 
J:lept. of Environmental Quality 

I wish to go on record as being opposed to the permit increases being 
proposed at the present time". It Is a most difficult time to be in business 
in the very competitive marketplace today; and any increases wil I only 
continue to erode the profitability of business. At this time; when it is 
almost inpossible for most businesses to increase sel I Ing prices; it is most 
frustrating when government appears not to be holding the I ine. It is 
inconceivable to us that you should propose increases at this time thereby 
affecting the ability of businesses to make a prof it. Your organization may 
have had Increased costs; but most of us are in the same situation and we 
have had to absorb any and al I Increased costs. 

Who knows which straw it wi 11 be that wi 11 break the camel's back and 
further hurt our economy. Please consider not putting through the increase 
at this time. If there are no businesses left to Increase government fees 
to; there wit I be no tax base for government to exist. 

RHS:r 

C-3 

Sincerely; 

J? )/~(:::Ji? 
R. H. Steinfeld; Sr. 
Chairman of the Board 
STEINFELD'S PRODUCTS COMPANY 



.. 

) 
State of Oregon 
April 21, 1987 

-2-

Please call me at 208-384-6458 if any clarification is required. 

. q,i,JcL'- £ J!ot;j 
Gretchen E. Hoy () 
Environmental Engineer 

/jf 

cc: Garrett Andrew (T&WPG - Boise) 
Chuck Eudy (Paper - Communications) 
Bob Hays (Corp. Communications - Boise) 
Milt Heighes (T&WPG - LaGrande) 
Al Mick (Paper - Portland) 
Bob Morris (T&WPG - Medford) 
Mike Roberts (Paper - Env. Affairs - Boise) 
Dick Rudisile (T&WPG - Medford) 
Burt Vaughn (T&l~PG - Monmouth) 
Alan Willis (Govt'l Affairs) 
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Environmental Quality Commission 
MJL GOL.'.:lSCl1M!DT 

aovrn~o" 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE.0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item I, May 29, 1987, EQC Meeting 

Proposed Adoption of Amendments to the Hazardous Waste 
Management Rules, OAR Chapter 340, Divisions 100-102. 

The U.S. Environmental Protection Agency (EPA), under authority of the 
Resource Conservation and Recovery Act of 1976 (RCRA), has developed a 
national program for the management of hazardous waste. RCRA places the 
program within the federal province, but also includes provisions for EPA 
to authorize a state program to operate in lieu of the federal program. On 
July 19, 1985, the Commission adopted rules substantially equivalent to the 
federal hazardous waste rules. On January 31, 1986, EPA granted the State 
of Oregon Final Authorization to manage the base RCRA program (i.e., that 
part of the program in existence prior to the Hazardous and Solid Waste 
Amendments of 1984). 

On November 8, 1984, the President signed into law a set of comprehensive 
amendments to RCRA, entitled the Hazardous and Solid Waste Amendments of 
1984 (HSWA). These amendments require EPA to make extensive changes to the 
federal hazardous waste management rules. States are required to make 
similar changes to their rules, within specified time frames, to maintain 
authorization for the base RCRA program and to be eligible to continue with 
authorization to implement HSWA-related regulations. 

In accordance with these requirements, the Department is proposing the 
adoption, by reference, of several new federal hazardous waste management 
regulations recently promulgated by EPA, and the deletion of existing state 
rules which conflict with these rules. The Department is also proposing 
the adoption of new state rules pertaining to public availability of 
information, concerning hazardous waste handlers, which are also necessary 
for continued authorization. 

This action is the first in a series of proposed rulemaking activities 
which the Department has scheduled over the next two years. Pursuant to 
HSWA, EPA has promulgated and is continuing to promulgate a large number 
of new regulations and amendments to existing regulations. The Department 
intends to propose the adoption of these new regulations and amendments in 
groups or "clusters", approximately once each six months. EPA is 
encouraging states to use this approach and has established regulatory 
deadlines by which states must adopt specific rule clusters. 
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On March 13, 1987, the Commission authorized the Department to conduct a 
hearing and solicit public comment concerning these proposed rule 
amendments. A hearing was held, in Portland, on April 16, 1987. Nine 
people attended, but no one testified. Two groups submitted written 
testimony. Both groups generally supported the proposed amendments, but 
concern was expressed regarding the proposed deletion of the state's 
existing small quantity generator rules. No other issues were raised. 

The Department now requests adoption of these proposed amendments. A 
Statement of Need for Rulemaking is Attachment I. The Commission is 
authorized to adopt hazardous waste management rules by ORS 466 .020 and is 
authorized to take any action necessary to obtain Final Authorization for 
the RCRA program by ORS 466 .085. 

Discussion 

The Department is proposing the deletion of existing state rules concerning 
small quantity generators of hazardous waste and the adoption, by 
reference, of new federal small quantity generator rules. In addition, the 
Department is proposing the adoption, by reference, of minor amendments to 
the federal rules regarding the definition of solid waste, the listing as 
hazardous waste of spent pickle liquor from steel finishing operations, and 
closure/post-closure and financial responsibility requirements for 
hazardous waste management facilities. The Department is also proposing 
the adoption of new state rules concerning public availability of 
information which parallel the federal Freedom of Information Act and EPA 
procedures on this subject. 

In order to maintain authorization for the RCRA program, the state must 
adopt all of these proposed rules, except for the small quantity generator 
rules, by July 1, 1987. The small quantity generator rules do not have to 
be adopted until July 1, 1989. However, as explained below, these new 
federal rules are already in effect in Oregon, and subject to enforcement 
by EPA. The Department believes that this dual regulation is undesirable 
and that the public would be best served, if the state were to adopt the 
federal rules as soon as possible. Each of the proposed new rules is 
discussed separately below. 

Small Quantity Generators (Federal Register, March 24, 1986) 

Prior to HSWA, a state with Final Authorization, such as Oregon, 
administered its hazardous waste program in lieu of the federal program. 
When new, more stringent federal requirements were promulgated, the state 
was obligated to enact equivalent requirements within specified time 
frames. However, the new federal requirements did not take effect in the 
authorized state until they were adopted by the state. 

In contrast, new federal requirements and prohibitions, adopted pursuant to 
HSWA, take effect across the nation without regard to whether a state has 
an authorized RCRA program or not. States must still adopt HSWA provisions 
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to retain Final Authorization. However, EPA is directed to enforce these 
requirements until the state adopts them and EPA has granted authorization 
for the state to manage these new parts of the program. 

One such set of HSWA-related regulations, recently promulgated by EPA, 
concerns small quantity generators of hazardous waste. These regulations 
impose new requirements on persons who generate between 100 kg (220 lbs) 
and 1,000 kg (2,200 lbs) of hazardous waste in a calendar month. Prior to 
EPA adopt.ing these rules, the federal program placed only minimal 
requirements on persons who generated less than 1 ,DOD kg of hazardous waste 
a month (40 CFR 261.5). The Department, however, believed that generators 
of waste below the 1 ,ODO kg level still posed a potentially serious threat 
to the environment. Consequently, we proposed and the Commission adopted 
rules that were different and in some cases mere stringent than the federal 
rules dealing with small quantity generators. Now we find that the new 
federal regulations affect the same handlers covered by the state's 
regulations, but the two sets of regulations are different. In some areas 
the federal regulations are more stringent and in some areas they are less 
stringent than the state's existing small quantity generator rules in 
OAR 340-101-005. 

Currently, both sets of regulations are in effect in Oregon. The 
Department believes that this dual jurisdiction is causing confusion, 
within the regulated community. Accordingly, the Department is proposing 
the deletion of the state's existing rules and the adoption, by reference, 
of the new federal rules. A summary of the basic differences between the 
state and federal small quantity generator rules is as follows: 

1. Generator Categories: 

The federal rules recognize three categories of generators. First, 
fully regulated generators who generate more than 1 ,ODO kg (2,200 
lbs.) per month of hazardous waste. Second, small quantity 
generators who generate between 100 kg (220 lbs.) and 1,000 kg (2,200 
lbs.). Third, a "conditionally exempt generator" who generates less 
than 100 kg (220 lbs.) of hazardous waste and less than 1 kg (2.2 
lbs.) of acutely hazardous waste in a calendar month. Conditionally 
exempt generators are basically excluded from all federal hazardous 
waste regul aticns, as long as they never accumulate more than 1 ,ODO kg 
(2,200 lbs.) of hazardous waste on their property. 

The state rules are identical to the federal rules in terms of fully 
regulated generators, but a small quantity generator is defined as one 
who generates between 200 lbs. and 2,200 lbs. per month. The state 
does not use the term "conditionally exempt•• generator, but the rules 
basically exempt generators of less than 200 lbs. of hazardous waste 
and less than 2 .2 lbs. of acutely hazardous waste in a calendar month. 



EQC Agenda Item I 
May 29, 1987 
Page 4 

2. Disposal Requirements: 

The federal rules provide that all of the waste produced by a 
"conditionally exempt generator" may be sent to a non-hazardous waste 
management facility (e.g., a domestic waste landfill). 

The state rules require that, depending upon the specific type of 
waste generated, no more than 2, 10, 25, or 200 lbs. per month may be 
disposed of in a non-hazardous waste facility, and then only if the 
waste is "securely contained" and the approval of the refuse collector 
or disposal site operator is obtained. All wastes generated in excess 
of these limits or not meeting these requirements must be managed at 
an approved hazardous waste facility. 

3. Manifest Requirements: 

The federal rules require generators of between 100 and 1,000 kg of 
hazardous waste in a calendar month to use a "cradle to grave" 
manifest for shipments of hazardous waste off the premises, unless the 
waste is being sent to a recycler under a contractural agreement. 

The state rules include no such requirement, for generators of less 
than 2 ,ODO lbs. of hazardous waste per month. 

4. Emergency Planning and Response: 

The federal rules require that generators of between 100 and 1,000 kg 
per month must provide certain emergency response equipment, prepare 
an emergency response plan, designate an emergency response 
coordinator, provide employee training and comply with other, related 
requirements. 

5, Storage Requirements: 

The federal rules allow generators of between 100 and 1,000 kg per 
month to accumulate wastes, without a permit, for up to 180 days or 
270 days if shipping more than 200 miles, as long as the accumulation 
never exceeds 6,000 kg (13,200 lbs.), the waste is properly contained 
and certain other requirements are met. 

The state rules allow generators of between 200 and 2,000 lbs. per 
month to accumulate wastes indefinitely, without a permit, if the 
total does not exceed 1,000 kg. Once this limit is exceeded, the 
wastes may be stored for up to 90 days without a permit. Also, if 
more than 100 containers are accumulated, a leak/spill containment 
system must be provided. If storing in tanks installed after 
January 1 , 1985, a secondary containment system must be provided. 
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6. Reporting Requirements: 

The federal rules exempt generators of between 100 and 1,000 kg per 
month from reporting requirements. 

The state rules require quarterly reporting by all registered 
generators. 

Note: The Department proposes to retain this existing state 
requirement. This data provides a more accurate picture of the types 
and amounts of hazardous waste being generated, and helps fulfill the 
program goal of tracking wastes from cradle to grave. This 
information is also important for such things as planning waste 
minimization programs, determining the need for new or expanded waste 
management facilities, and assessing fees. 

7. Facility Requirements: 

The federal rules require that hazardous waste treatment, storage or 
disposal facilities have a RCRA permit or be in interim status (i.e., 
be an existing facility that has applied for a permit), even if the 
facility only receives wastes from generators of between 100 and 
1,000 kg per month. 

The state rules allow hazardous waste management facilities that 
receive wastes only from generators of between 200 and 2,000 lbs, per 
month to operate without a RCRA permit or interim status, if written 
authorization from the Department is received. 

8. Fees: 

The federal rules do not include any fees. 

The state rules include fees for generators of hazardous waste, to 
help provide for maintenance of the state's program. 

Note: The Department proposes to retain this fee requirement. 

Public Availability of Information 

Another important set of HSWA-related regulations concerns the availability 
to the pubic of information regarding hazardous waste facilities or sites. 
As amended by HSWA, section 3006 ( f) of RCRA now specifies that a state may 
not obtain or maintain final authorization, unless such information is 
available to the public in substantially the same manner and to the same 
degree as would be the case if EPA were administering the program. In 
effect, the state's pubic information laws and regulations must closely 
parallel the federal Freedom of Information Act, and EPA's policies and 
procedures. 
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EPA requires that states incorporate certain of these procedural matters 
into statutes or rules, to maintain RCRA authorization. The Department• s 
legal counsel has reviewed the state's public records laws and the 
Department's policies and procedures. The Department currently has no 
rules on this subject. Counsel has recommended the adoption of several new 
rules on this subject, including those required by EPA. Briefly, the 
proposed new rules provide for the following: 

1. The Department must respond to a request for information within 20 
days. Failure to respond constitutes a denial of the request. 

2. If a request is denied, the requester must be notified in writing of 
the basis for the denial and informed of the right to appeal. 

3. If a claim of confidentiality has been made, and cannot be resolved 
within 20 days of receipt of a public records request, the Department 
shall notify the requester that the request is denied until the claim 
of confidentiality has been resolved. 

4. The Department shall consider the reduction or waiver of any fees 
required to provide copies of information, to the news media, public 
interest groups or others, if such reduction or waiver serves the 
public interest. 

Technical Corrections to the Definition of Solid Waste (Federal Register, 
August 20, 1985) 

On January 4, 1985, EPA promulgated a final rule which dealt with the 
question of which materials being recycled (or held for recycling) are 
solid and hazardous wastes. This rule also provided general and specific 
standards for various types of hazardous waste recycling activities. EPA 
issued technical corrections to this rule on April 11, 1985. Since that 
time, EPA has identified several other provisions that require technical 
correction or clarification. These rules make those changes. 

In summary, the rules specify the following: 

l. Discarded hazardous materials used to produce fuel or products that 
are applied to or placed on the land or which are otherwise contained 
in fuel or products that are applied to or placed on the land are 
subject to regulation. Previously it was unclear whether there was 
any regulatory distinction between materials "produced from" hazardous 
waste and those "containing" hazardous waste. 

2. Fuels produced from the refining of oil-bearing hazardous waste from 
normal petroleum refining, processing and transportation practices are 
recyclable materials (i.e., are exempt from most hazardous waste 
regulations). The rule previously implied that such fuels were exempt 
only if burned in boilers or industrial furnaces. 
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3. Oil reclaimed from hazardous waste resulting from normal petroleum 
refining, processing and transportation practices is recyclable 
material, and exempt from regulation, if it is refined along with 
normal process streams at a petroleum refining facility. Previously, 
the exact scope of this exemption was unclear. 

4. Coke that contains hazardous waste from the iron and steel production 
process is recyclable material. The rule previously implied that this 
exemption was dependent upon the type of facility in which the coke 
is burned. 

5. Facilities that store recyclable materials before they are recycled 
are subject to the hazardous waste permit requirements. Only the 
recycling process itself is exempt from regulation. Previously, the 
exact scope of this exemption was unclear. 

Closure, Post-Closure and Financial Responsibility Requirements (Federal 
Register, May 2, 1986) 

These regulations include a series of technical amendments to the existing 
standards for owners and operators of hazardous waste treatment, storage 
and disposal facilities. Many of the amendments conform to a settlement 
agreement signed by EPA and petitioners in "American Iron and Steel 
Institute v. U. S. Environmental Protection Agency", renamed "Atlantic 
Cement Company, Incorporated v. u. S. Environmental Protection Agency". 
The remainder of the amendments are designed to clarify the regulations and 
to address issues that have arisen as EPA has implemented the regulations. 

The amendments are extensive and many are of a housekeeping nature. 
However, substantive provisions include the following: 

1. Clarification of the contents required in facility closure and post
closure plans. Previously, these requirements were somewhat vague. 

2. A new requirement that estimates for 
must be based on third party costs. 
higher than first party costs. 

closure and post-closure costs 
Such costs will be substantially 

3. A new requirement that, in the event of a change in facility ownership 
or operational control, the new owner or operator must demonstrate 
financial assurance within six months. Also, the rule specifies that 
the former owner or operator remains responsible, if the new owner or 
operator fails to meet this deadline. 

4. The terms "active life", "final closure", "partial closure" and 
"hazardous waste management unit" are defined, as they relate to 
hazardous waste management facilities. 
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Clarification of an Existing "K-listed" Waste 
(Federal Register, May 28, 1986 and September 22, 1986). 

These regulations clarify the listing as hazardous waste of spent pickle 
liquor from steel finishing operations (EPA hazardous waste No. K062). The 
May 28, 1986 regulations specify that the listing applies only to wastes 
generated by the iron and steel industry and not to other steel finishing 
operations. The September 22, 1986 regulations specify that the listing 
applies to finishing operations of all facilities within the iron and steel 
industry and not just to the finishing operations of plants that produce 
iron and steel. 

Use of Corporate Guarantee for Liability Coverage for Hazardous Waste 
Treatment, Storage and Disposal Facilities (Federal Register, July 11, 1986 

Owners and operators of hazardous waste treatment, storage, and disposal 
facilities are required to demonstrate, on a per firm basis, liability 
coverage for sudden accidental occurrences in the amount of $1 million per 
occurrence and $2 million annual aggregate, exclusive of legal defense 
costs. Owners and operators of surface impoundments, landfills and land 
treatment facilities are also required to demonstrate, on a per firm basis, 
liability coverage for nonsudden accidental occurrences in the amount of $3 
million per occurrence and $6 million annual aggregate, exclusive of legal 
defense costs. 

Financial responsibility can currently be demonstrated through a financial 
test, liability insurance or a combination of the two. These regulations 
provide another option - a corporate guarantee. The guarantee is a promise 
by one corporation to answer for the default of another, As provided in 
these rules, the guarantor must be the parent corporation of the owner or 
operator, directly owning at least 50 percent of the voting stock of the 
corporation that owns or operates the facility; the latter corporation is 
deemed a "subsidiary" of the parent corporation. Since these rules 
provide for another al terna tiv e, they are considered to be less stringent 
than the current rules. 

In Oregon, however, this new option may not be practical. Oregon insurance 
laws are such that any corporation wanting to provide this type of 
guarantee would essentially have to meet all the requirements of being an 
insurance company. This will likely be a substantial deterent. 

Hearing Summary 

Pursuant to public notice, a hearing on these proposed rule amendments was 
held in Portland, on April 16, 1987. Nine people attended, in addition to 
Department staff, but no one wished to testify. Accordingly, the staff 
answered questions and conducted an informal discussion. The Hearing 
Officer• s Report, including a list of the hearing attendees is Attachment 
II. 
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The proposed amendments to the small quantity generator rules were 
discussed by the Department's Hazardous Waste Program Advisory Committee 
during two meetings on March 2, 1987 and April 6, 1987. The Committee is 
comprised of representatives from industry, environmental and public 
interest groups and the public. A Committee membership list is Attachment 
III. During the April meeting, the Committee as a whole agreed to support 
the proposed amendments, but some members expressed concern that deletion 
of the existing state rules could result in an increase in the amount of 
hazardous waste going to local solid waste disposal sites. 

The Committee asked the staff to prepare a written statement, based on 
these discussions, and to enter the statement into the hearing record. 
A statement was drafted and mailed to the Committee for comment. Six 
Committee members called to say that the statement was acceptable as 
drafted. One Committee member, Sara Laumann of OSPIRG, called to say that 
she did not agree with the Committee's recommendation to support 
deletion of the existing state rules. She asked that her dissenting vote 
be noted in this report. The remaining six Committee members did not 
comment on the draft statement. Accordingly, the Committee's statement 
appears in the Hearing Officer's Report (Attachment II) as drafted. 

The Department also received written comments from advisory committee 
member Jean Meddaugh, on behalf of the Oregon Environmental Council (OEC). 
Ms. Meddaugh stated that OEC supports the proposed rule package, except for 
deletion of the existing small quantity disposal requirements. OEC is 
concerned about the potential environmental impact of allowing exempt small 
quantity generators to use local domestic waste landfills. OEC suggests 
that the Department establish programs for dealing with small quantities 
cf hazardous waste that include both education and collection elements. 

Analysis and Alternatives 

The single issue that has arisen concerning these proposed rule amendments 
is the proposed deletion of the state's existing disposal restrictions on 
small quantities cf hazardous waste. Specifically, the state's rules 
require that exempt small quantity generators (i.e., those who generate 
less than 220 lbs./month) must obtain the permission of the refuse 
collector or disposal site operator, prior to disposing of their wastes in 
a local solid waste disposal site. Also, such wastes must be securely 
contained, to protect refuse collection and disposal workers and others 
who could come into contact with the waste. In contrast, the new 
federal rules allow exempt small quantity generators to dispose of their 
hazardous wastes, in solid wastes disposal sites licensed or permitted 
by the state, without the additional requirements to contain the wastes or 
to obtain prior permission. 

Both the Department's Hazardous Waste Program Advisory Committee and the 
Oregon Environmental Council expressed concern about the small quantity 
disposal issue. However, both groups also indicated acceptance of 
alternatives other than simply retaining the state's current more stringent 
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regulations. The OEC specifically recommended an education program and 
some sort of state-supported, small quantity collection program. The 
advisory committee's recommendations were more general, indicaUng only 
that the Department should look into the problem and develop appropriate 
alternatives. 

The Department clearly understands and agrees with the concerns of its 
advisory committee, the OEC and others with respect to the disposal of 
small quantities of hazardous waste. Ideally, the Department would rather 
not see any hazardous waste going to solid waste disposal sites. To that 
end, we are committed to working with industry and local government to 
develop alternatives such as waste reduction programs, waste exchanges 
and small quantity collection programs. In the interim, until such 
options are avail able, there are basically two alternatives: adopt the new 
federal rules and repeal the existing state rules or adopt the new federal 
rules and retain those additional state standards which are more stringent. 

It is currently the Department's intent to delete existing state rules and 
to adopt new federal rules when the two sets of rules are substantially 
equivalent. The Department does not wish to be more stringent than the 
federal program, unless there is a compelling reason to be more stringent. 
In this case, the existing state rules are more stringent than the new 
federal rules. By requiring the approval of the refuse collector or 
disposal site operator, the state rules in effect prohibit the disposal of 
any hazardous waste in non-hazardous waste disposal sites. Refuse 
collectors and facility operators have repeatedly indicated that they will 
not knowingly accept such wastes. In the Department's view, there is no 
clear evidence that such more stringent rules are necessary and we do not 
believe that the existing rules are enhancing control of the disposal of 
hazardous waste in solid waste disposal sites, for the following reasons: 

1. The existing state rules are difficult for the Department to enforce. 
Exempt small quantity generators are considered a low priority, 
because of the small amounts of waste they generate. They are not 
inspected by the Department's staff, except in response to citizen's 
complaints. Therefore, whatever enforcement has occurred has 
primarily been by refuse collectors and disposal site operators. They 
have rejected people who have asked for permission and have rejected 
any suspicious looking wastes, including containerized wastes, they 
happened to see. These practices are expected to continue, regardless 
of whether or not the state repeals its rules; and 

2. The existing state rules have tended to penalize conscientious, 
exempt small quantity generators who have containerized their wastes 
and sought permission to dispose of it. For the most part, these 
actions have resulted in the rejection of their wastes by refuse 
collectors or disposal site operators. Meanwhile, unscrupulous or 
uninformed exempt small quantity generators have illicitly disposed of 
their wastes in solid waste disposal sites, sewer systems or in 
illegal, non-permitted disposal sites. 

The Department and EPA believe that small quantities of hazardous waste can 
be safely managed at certain, select solid waste disposal sites. Under the 
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authority of ORS 466.100(3), the Department may restrict the disposal of 
hazardous waste, from exempt small quantity generators, to only those 
permitted solid waste disposal sites which the Department finds can safely 
manage such wastes. Some sites, by virtue of their location, design and 
operation, are clearly more suitable for the disposal of small quantities 
of hazardous waste than are others. As a condition of issuing a permit to 
a solid waste disposal site, the Department can specify whether or not 
exempt small quantities of hazardous waste may be accepted for disposal. 
Repeal of the current rules, requiring disposal site operator• s permission, 
would allow exempt small generators to legally send wastes to those 
selected sites. While admittedly not an ideal solution, for the interim, 
the Department believes this to ,be a better alternative than retaining the 
existing rules. 

Federal regulations require that all of today• s proposed rule amendments, 
except for the small quantity generator rules, be adopted by July 1, 1987, 
if the Department is to retain authorization to manage the hazardous waste 
program. The small quantity generator rules do not have to be adopted 
until July 1, 1989. Since the only comments the Department received 
concern the small quantity generator rules, the Department recommends that 
the Commission adopt the remainder of the proposed rule amendments today. 
With respect to the small quantity generator rules, the Commission has 
three alternative courses of action as follows: 

1. Adopt the new federal rules and delete all of existing state rules, as 
the Department has proposed; 

2. Adopt the new federal rules and delete all of the existing state 
rules, except for the requirements that the wastes be properly 
contained and that permission be obtained prior to disposal in a solid 
waste disposal site; or 

3. Decline to adopt the new federal rules or to repeal any of the 
existing state rules at this time and direct the Department to return 
at a later date with more information. 

The Department recommends alternative number one, in order to avoid 
duplication, inconsistency and confusion between the state and federal 
rules and because we believe there is currently no compelling need for more 
stringent state rules. 

Summation 

l. The State of Oregon currently has final authorization to operate a 
comprehensive hazardous waste management program, in lieu of a 
federally-operated program. 

2. In order to maintain final authorization, federal law requires that 
the state adopt new federal requirements and prohibitions, within 
specified time frames. 
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3. The Department is now proposing the adoption of some new federal 
rules by reference, including rules pertaining to small quantity 
generators. Also, the adoption of new state rules concerning public 
availability of information. In addition, the Department proposes the 
repeal of existing state small quantity generator rules. 

4. A public hearing was held on April 16, 1987. No one testified. 
Written comments were received from the Oregon Environmental Council 
and the Department's Hazardous Waste Program Advisory Committee. The 
commentors generally supported the proposed rule amendments, but 
expressed concern about the proposed relaxing of standards for exempt 
small quantity generators. 

5. The Department recognizes the potential problems with disposal of 
wastes from exempt small quantity generators and is committed to 
working with industry and local government to address this issue. 
However, the Department believes it is important to have consistency 
between the state and federal rules and believes there is currently no 
compelling need to retain state small quantity generator rules that 
are more stringent than the new federal rules. 

6. The Commission is authorized to adopt hazardous waste management rules 
by ORS 466 .020 and 466 .085. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission adopt the 
proposed amendments to the hazardous waste management rules, OAR Chapter 
340, Divisions 100-102. 

Attachments I. 

Bill Dana:m 
SM977 
229-6015 
May 12, 1987 

II. 
III. 

IV. 
v. 

Fred Hansen 

Statement of Need for Rulemaking 
Hearing Officer's Report 
Hazardous Waste Program Advisory Committee Membership List 
Proposed Rule Amendments, OAR 340, Divisions 100-102 
Federal Registers (Chronological Order) 



ATTACHMENT I 
Agenda Item I 
5/29/87 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF AMENDING 
OAR CHAPTER 340, 
DIVISIONS 100 TO 105 

STATUTORY AUTHORITY: 

) 
) 
) 

ORS 466 .020 requires the Cemmission to: 

STATEMENT OF NEED FOR 
RULEMAKING 

(1) Adopt rules to establish minimum requirements for the treatment 
storage, and disposal of hazardous wastes, minimum requirements 
for operation, maintenance, monitoring, reporting and supervision 
of treatment, storage and disposal sites, and requirements and 
procedures for selection of such sites. 

(2) Classify as hazardous wastes those residues resulting from any 
process of industry, manufacturing, trade, business or government 
or from the development or recovery of any natural resources, 
which may, because of their quantity, concentration, or physical 
chemical or infectious characteristics: 

(a) Cause or significantly contribute to an increase in 
mortality or an increase in serious irreversible or 
incapacitating reversible illness; or 

(b) Pose a substantial present or potential hazard to human 
heal th or the environment when improperly treated, stored, 
transported, or disposed of, or otherwise managed. 

(3) Adopt rules pertaining to hearings, filing of reports, submission 
of plans and the issuance of licenses. 

(4) Adopt rules pertaining to generators, and to the transportation 
of hazardous waste by air and water. 

ORS 466.085 authorizes the Commission and the Department to perform any act 
necessary to gain Final Authorization of a hazardous waste regulatory 
program under the provisions of the federal Resource Conservation and 
Recovery Act (RCRA). 

NEED FOR THE RULES: 

The management of hazardous waste is currently under both state and federal 
control but, by being authorized, a state may manage its own hazardous 
waste in lieu of a federally operated program. The proposed adoption of 
new federal rules is required, for the Department to maintain Final 
Authorization. 
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PRINCIPAL DOCUMENTS RELIED UPON: 

Existing federal hazardous waste management rules, 40 CFR Parts 260 to 266, 
270, and 124, and existing State rules, OAR Chapter 340, Divisions 100 to 
105. 

FISCAL AND ECONOMIC IMPACT: 

The new, more stringent federal regulations will increase the costs 
of hazardous waste management in this state, including costs to small 
businesses. However, any increased costs associated with these new 
standards will occur irrespective cf the Department's proposed rule 
amendments. The new standards for small quantity generators, and for 
owners and operators of hazardous waste management facilities, have already 
been promulgated by the U.S. Environmental Protection Agency (EPA). In the 
event that the state does not also adopt these new standards, EPA will 
enforce them. 

ZF1939 .1 
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GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

TO: Environmental Quality Commission 

FROM: William H. Dana, Hearing Officer 

Attachment II 
Agenda Item I 
May 29, 1987 EQC Meeting 

SUBJECT: Report on Public Hearing on Apr:ll 16, 1 987, 
Concerning Proposed Amendments to the Hazardous 
Waste Management Rules, OAR Chapter 340, 
Divisions 100-102, 

Summary of Procedure: 

Pursuant to public notice, a public hearing was convened at 9:00 a.m., on April 
16, 1987, in the Department's offices at 811 S.W. Sixth Avenue in Portland. 
The purpose of the hearing was to receive testimony concerning proposed 
amendments to the hazardous waste management rules. Nine people attended the 
hearing, in addition to Department staff'. An attendance list is attached. 

Summary of T~stimony: 

No one wished to testify at the bearing. As a result, Department staff used the 
opportunity to answer questions and conduct an informal discussion about the 
proposed rule amendments. 

Written testi.mony was received from the Department's Hazardous Waste Program 
Advisory Committee and from Ms. Jean Meddaugh, representing the Oregon 
Environmental Council (OEC). Copies of the written testimony are attached. A 
summary of the testimony is as follows: 

Hazardous Waste Program Advisory Committe_!! - The committee generoally supports 
the proposed amendments, but expressed some concern that the proposed deletion 
of the existing state small quantity generator rules could result in an increase 
in the amount of hazardous waste going to local solid waste disposal sites. 
The committee urges the Department to investigate this issue and consider 
regulatory alternatives as nocessaroy. One committee member, Sara Laumann of 
OSPIRG, called during tbe comment period to say that she did not agree with the 
Committee's recommendation to support deletion of the existing state rules. 
She asked that her dissenting vote be noted in the hearing Y'eoord. 
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Jean Meddaugh - Ms. Meddaugh states that OEC supports the proposed amendments, 
eirnept for the deletion of the existing state small quantity disposal 
restrictions. OEC is concerned about the potential environmental impact of 
allowing small quantities of hazardous waste into local solid waste disposal 
sites. Ms. Meddaugh suggests that the Department consider alternative ways of 
regulating these wastes. She also suggests that the Department establish a 
program for dealing with small quantity generators which includes both education 
and collection elements. OEC strongly supports adoption of the proposed rules 
on public availability of information. 

Respectfully submitted by, 

William H. Dana 
Heai'ings Officer 

At taohments: 1. Hearing Attendance List 
2. Statement from the Department's 

Hazardous Waste Program Advisory Committee 
3. Letter from Ms. Jean Meddaugh 
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OREGON ENVIRONMENTAL COUNCIL 
263 7 S, W. Water Avenue, Portland, Oregon 97201 

Phone: 5031222-1963 

Department of Environmental Quality 
Hazardous and Solid Waste Division 
Attn: Bill Dana 
811 SW 6th Ave o 

Portland,OR 97204 

Dear Mr, Dana, 

11aiarllous & Soliil Waste Oivis\Oll 
Dept of Environmental Qu~lllY _ 

fO) ~ \~ IS 11 '!JJ \~, r~ 
lf\1 1-\PR 2 0 1987 ill) 

April 17, 1987 

With regard to the Department's proposed deletion of state small 
quantity generator rules and adoption of the new federal r~les, OEC 
supports this change except for the rules regulating disposal require
ments, We are concerned that exempt small quantity generators will 
now be allowed to use domestic waste landfills. While we recognize 
the value of consistency with federal regulations, we are concerned 
about the environmental impact of such a decision. It is imperative 
that the Department consider. alternative methods of bringing these 
hazardous waste generators into the regulatory framework, 

These hazardous waste generators will be caught in a dilemma 
because they will be told to dispose of their wastes in domestic 
landfills, yet the operators of these landfills will not knowingly 
accept such wastes. DEQ should establish a program which includes 
both education and collection elements. Such a program would benefit 
both the regulated community and the general health and welfare, 

With regard to the proposed new rules on 'Public Availability of 
Information, OEC strongly supports their adoption. 

OEC also supports the adoption of the Technical Corrections to 
the Definition of Solid Waste, Closure, Post-Closure and Financial 
Responsibility Requirements, Certification of Existing "K--Listed" 

. l'aste, and Use of Corporate .Guarantee for Liab·ility Coverage for 
Hazardous Waste TSO Facilities. 

Thanking you for the opportunity to sub~it comments, I remain, 

S,incerely y3urs 
·ft'L<'- ( /');(,(;:{'a ''I , 
Jean C. Meddaugh , , . <- ----

/1\ssoc i ate Di rector ' 



NEIL GOLDSCHMIDT 
GOVEl1NOR 

TO: 

Department of Environmental Quality 

811 SW SIXTH AVENUE, PORTLAND, OREGON 97204 PHONE: (503) 229-5696 

Environmental Quality Commission DATE: April 16, 1987 

FROM: Hazsrdous Waste Program Advisory Committee 

SUBJECT: Statement on Small Quantity Generator Rules 

The Hazardous Waste Program Advisory Committee has reviewed and discussed 
the Department's proposed amendments to the hazardous waste rules in OAR 
Chapter 340, Divisions 100-102. The Committee recognizes the need for 
consistency between the federal and state rules and generally supports the 
adoption of these proposed amendments. However, the Committee notes that, 
by repealing the current state small quantity generate!" rules and adopting 
the new federal rules, there is at least a potential for an increase in the 
amount of hazardous waste going to local solid waste dispoaal sites. 
Accordingly, in supporting the adoption of the fede!"al rules, the Committee 
urges the Department to look into the issue of how exempt small quantity 
generators are managing their wastes and to consider regulatory 
alternatives under either the hazardous waste program or the solid waste 
program. The Department should not let the wastes from these generators 
simply drop out of the system. 

WHD:b 
ZB6612 

Hazarllous & Solid Wasrn ~1v1S100 
Dept. cf Environmental Quality 
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ATTACHMENT III 

HAZARDOUS WASTE PROGRAM ADVISORY COMMITTEE 
MEMBERSHIP LIST 

March 26 , 1 987 

1 • Mr. Frank Deaver 
Tektronix, Inc. 
P.O. Box 500 
Beaverton, OR 97077 
Attn: Mail Delivery Station 40-000 
627-2678 

2. Mr. Mike Pessl 
Aeroscientific Corp. 
14100 N.W. Science Park Drive 
Portland, OR 97229 
646-6806 

3 • Ms. Diane Stockton 
Omarl< Industries 
1;909 S. E. International Way 
Milwaul<ie, OR 97222 
653-8881 
653-4269 

4. Rich Barrett 
Willamette Industries - Duraflake 
P.O. Box 907 
Albany, OR 97321 
926-7771 
928-3341 

5. Ms. Cheryl Goodley, Attorney 
Ball, Janik & Novacl{ 
101 S. W. Ma.in 
Portland, OR 972011 
228-2525 

6. Mr. Jeffrey E. Detlefsen 
Attorney at Law 

7 • 

1010 First Farwest Building 
400 s. W. 6th Avenue 
Portland, OR 97204 
224-4800 

Ms. Sara Laumann 
OSPIRG 
027 s.w. Arthur 
Portland, OR 97201 
222-9641 

ZB6370 

8. 

9. 

10. 

11. 

Ms. Jean Meddaugh 
OEC 
2637 s. w. Water 
Portland, OR 97201 
222-1963 

Mr. Jack Payne 
CH2M Hill 
2020 s. w. 4th 
Portland, OR 97201 
2211-91 90 

Alice Weatherford-Harper 
P.O. Box 8 
Ione, OR 97843 
454-2871 

Dick Sanvik 
General Manager 
Oregon Analytical Lab 
2811 N. W. Cu_mberland 
Portland, OR 97210 
644-5300 

12. Phil Westover 
ADEC 
2601 Crestview Drive 
Newberg, OR 97132 
538-9471 

13. Dr. Marshall Cronyn 
Reed College 
3203 S. E. Woodstock Blvd. 
Portland, OR 97202 
771-1112 Ext. 258 
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Before the Environmental Quality Commission of the State of Oregon 

In the Matter of Amending 
OAR 340, Divisions 100-105 

) 
) 

Proposed Amendments 

Unless otherwise indicated, material enclosed in brackets [ ] is proposed 
to be deleted and material that is underlined is proposed to be added. 

1. Rule 340-100-002 is proposed to be amended as follows: 

340-100-002 (1) Except as otherwise modified or specified by OAR 
Chapter 340, Divisions 100 to 106, the rules and regulations governing the 
management of hazardous waste, including its generation, transportation by 
air or water, treatment, storage and disposal, prescribed by the United 
States Environmental Protection Agency in Title 40 Code of Federal 
Regulations, Part 260 to 266, 270 and Subpart A of 124, [and] amendments 
thereto promulgated prior to May 1, 1985, and amendments listed below in 
section (2) of this rule are adopted and prescribed by the Commission to be 
observed by all persons subject to ORS [459.410 to 459.450, and 459.460 to 
459.695.] 466.005 to 466.080, and 466.090 to 466.215. 

(2) In addition to the regulations and amendments promulgated 
prior to May 1, 1985, as described in section (1) of this rule, the 
following amendments to Title 40 Code of Federal Regulations, Part 260 to 
266, 270 and Subpart A of 124, as published in volumes 50 and 51 of the 
Federal Register (FR), are adopted and prescribed by the Commission to be 
observed by all persons subject to ORS 466.005 to 466.080, and 466.090 to 
466.215: 

(a) Technical corrections to the definition of solid waste, in 50 FR 
33542-43 (August 20, 1985) 

(b) Amendments applicable to generators of between 100 kg (220 lbs) 
and 1 ,000 kg (2,200 lbs) of hazardous waste in a calendar month, in 51 FR 
10174-76 (March 24, 1986). 

(c) Amendments pertaining to closure and post-closure care and 
financial responsibility for hazardous waste management facilities, in 51 
FR 16443-59 (May 2, 1986). 

(d) Amendments clarifying the listing for spent pickle liquor from 
steel finishing operations, in 51 FR 19322 (May 28, 1986) and 51 FR 33612 
(September 22, 1986). 

(e) Amendments pertaining to liability coverage for hazardous waste 
management facilities, in 51 FR 25354-56 (July 11, 1986). 

2. A New Rule, 340-100-005, is proposed to be Adopted as Follows: 

340-100-005 (1) Upon request, the Department shall make available 
Department records regarding facilities and sites for the treatment, 
storage, and disposal of hazardous waste, in accordance with ORS 192.410 
through 192.500. 

(2) Within twenty (20) days of receipt of a request for records, under 
section (1) of this rule, the Department shall either grant or deny the 
request. If the Department fails to act within twenty (20) days, the 
request shall be deemed to be denied. 

ZF1939.4 -1-
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(3) In the event that a request for records is denied, the Department 
shall notify the requester, in writing, of the basis for the denial and of 
the requester's right to appeal the denial to the Attorney General of the 
State of Oregon, as provided in ORS 192.450. 

(4) In the event that a claim of confidentiality has been made, under 
OAR 340-100-003, and such claim cannot be resolved within twenty (20) days 
of receipt of a request for records, the Department shall notify the 
requester within that 20-day period that the request is denied until the 
claim of confidentiality can be resolved. 

(5) The Department shall consider the reduction or waiver of any fees 
required to provide copies of records, if the records are requested by the 
news media, a non-profit public interest group, or any other person or 
entity, and the requester provides a written statement in support of 
reduction or waiver. The Department may reduce or waive fees, if the 
Department determines that reduction or waiver serves the public interest, 
taking into consideration the magnitude of the request, the Department's 
resources, whether the information would not be obtainable by the requester 
without the reduction or waiver and any other factors relevant to the 
public interest. 

3. Rule 340-101-005, special requirements for hazardous waste produced by 
small quantity generators, is proposed to be deleted as follows: 

[Special requirements for hazardous waste produced by small quantity 
generators.] 

[ 340-101-005 ( 1) The provisions of 40 CFR 261.5 (b) and 261.5 (g) are 
deleted and replaced with sections (2), (3), (4) and (5) of this rule. 

(2) Except for those wastes identified in 40 CFR 261.5(e) and (f), a 
small quantity generator's hazardous wastes are subject to regulation 
under Divisions 100 to 108 only to the extent of generator compliance 
with the requirements of OAR 340-101-005(3) and the owner or operator of 
a treatment or storage facility• s compliance with the requirements of 
OAR 31ro-101-005(4). 

(3) In order for hazardous waste generated by a small quantity 
generator to be excluded from full regulation under 40 CFR 261.5, the 
generator must: 

(a)(A) Comply with 40 CFR 262.11; and 
(B) If he generates more than 200 pounds in a calendar month, comply 

with 40 CFR 262.12(a), 262.30, 262.31, and 262.32(a). 
(b) If he stores his hazardous waste on-site, store it in compliance 

with the requirements of 40 CFR 261 .5 ( f); and 
(c) If the quantity generated in a calendar month exceeds the small 

quantity disposal exemptions indicated in section (5) of this rule: Either 
treat or dispose of his hazardous waste in an on-site facility, or ensure 
delivery to an off-site storage, treatment or disposal facility, either of 
which is: 

(A) Permitted under Division 105; 
(B) In interim status under 40 CFR Parts 265 and 270; 
(C) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; 
(d) If the quantity generated in a calendar month is equal to or less 

than the small quantity disposal exemptions indicated in section (5) of 
this rule: 
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(A) Either treat or dispose of his hazardous waste in an on-site 
facility, or ensure delivery to an off-site storage, treatment or disposal 
facility, either of which is: 

(i) Permitted under Division 105; 
(ii) In interim status under 40 CFR Parts 265 and 270; 
(iii) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; or 
(iv) Permitted, licensed or registered by a state to manage municipal 

or industrial solid waste. Additionally, the generator shall: 
(I) Securely contain the waste to minimize the possibility of waste 

release prior to burial; and 
(II) Obtain permission from the waste collector or from the landfill 

permittee, as appropriate, before depositing the waste in any container for 
subsequent collection or in any landfill for disposal. In the event that 
the waste collector or landfill permittee refuses to accept the waste, the 
Department shall be contacted for alternative disposal instructions. 

(4) The owner or operator of an off-site facility that treats or 
stores hazardous waste obtained only from small quantity generators in 
amounts greater than 200 pounds but less than 2000 pounds of hazardous 
waste in a calendar month must obtain a letter of authorization from the 
Department as required by rule 3lf0-105-100. Owners or operators of off
site facilities that treat or store more than 2000 pounds per calendar 
month are fully subject to regulation under Divisions 100 to 108. 

(5) The following small quantity exemption levels shall be used for 
purposes of section (3) of this rule: 

Small Quantity Small Quantity 
Hazardous Disposal Exemption Hazardous Disposal Exemption 
Waste No. (lb. per month) Waste No. (lb. per month) 

D001 25 F001 200 
D002 200 F002 200 
D003 Determined by the F003 25 

Dept. on an indivi- F004 200 
dual basis, but F005 25 
not to exceed 200 F006 200 

D004 10 F007 10 
D005 200 FOOS 10 
D006 10 F009 10 
D007 200 F010 10 
DOOB 200 F011 10 
D009 10 F012 10 
D010 200 F024 200 
D011 200 F020 2 
D012 10 F021 2 
D013 10 F022 2 
D014 10 F023 2 
D015 10 F026 2 
D016 10 F027 2 
D017 10 F028 10 
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Hazardous 
Waste No. 

K001 
K002 
K003 
K004 
K005 
K006 
K007 
KOOB 
K009 
K010 
K011 
K013 
K014 
K015 
K016 
K017 
K018 
K019 
K020 
K021 
K022 
K023 
K024 
K025 
K026 
K027 
K028 
K029 
K093 
K094 
K095 
K096 
K030 
K083 
K103 
K104 
K085 
K105 
K071 

P001 to 

P001 to 

P001 to 

ZF1939 .4 

Small Quantity 
Disposal Exemption 
(lb. per month) 

10 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 

10 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 

10 

P999 - Commercial chemical 
or intermediates 

P999 - Spill cleanup 
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Small Quantity 
Hazardous Disposal Exemption 
Waste No. (lb. per month) 

K073 200 
K106 10 
K031 10 
K032 10 
K033 10 
K034 10 
K097 10 
K035 10 
K036 10 
K037 10 
K038 10 
K039 10 
K040 10 
K041 10 
K098 10 
K042 10 
K043 10 
K099 10 
K044 200 
K045 200 
K046 200 
K047 200 
K048 200 
KOll9 200 
K050 200 
K051 200 
K052 200 
K061 200 
K062 200 
K069 200 
K100 200 
K084 10 
K101 10 
K102 10 
K086 200 
K060 200 
K087 200 
K088 200 

products 2 

200 

P999 - Process waste as defined 10 
in 340-101-040 (2) (a) 

-4-
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U001 to U999 - Commercial chemical products 
or intermediates 

U001 to U999 - Process waste as defined in 
3110-101-040 (2) (b) 

X001 - Pesticide waste as defined in 
340-101-045 

All F, K, U and X listed spill cleanup 

10 

10 

10 

2000] 

4. Rule 340-102-041 is proposed to be amended as follows: 

340-102-041 (1) The provisions of this rule replace the 
requirements of 40 CFR 262 .41 • 

(2) A generator [who ships his] of hazardous waste [off-site 
must submit to the Department Quarterly Reports of the waste 
shipped] who is required by 40 CFR 262.20 to use a manifest when 
shipping wastes off-site, shall submit Quarterly Reports to the 
Department: 

(a)(A) The Quarterly Report [consists of copies of the latest 
quarter's manifest and shipping papers. Alternatively, generators may 
copy the information from the manifests and shipping papers onto a 
form of their choice and submit it within the same time schedule. 

(Comment: For ease of processing, the Department prefers 
xerographic or carbon copies of the manifests and shipping papers)]. 
shall contain at least the following information: 

(i) A copy of the completed manifest for each shipment made 
during the calendar quarter; and 

(ii) A listing of all additional waste generated during the 
quarter that was sent off-site without a manifest or was used, reused 
or reclaimed on-site. The listing shall include at least: 

(I) The generator's name and address; 
(II) The generator's U.S. EPA/DEQ Identification Number; 
(III) Identification of the calendar quarter in which the waste 

was generated; 
(IV) The type and quantity of each waste generated, by EPA code 

number; and 
(V) The disposition of each waste, including the identity of the 

receiving party for wastes shipped off-site and handling method. 
(B) The Quarterly Report must be accompanied by the following 

certification signed and dated by the generator or bis authorized 
representative: 

"I certify under penalty of law that I have personally examined 
and an familiar with the information submitted in this demonstration 
and all attached documents, and that, based on my inquiry of those 
individuals immediately responsible for obtaining the information, I 
believe that submitted information is true, accurate, and complete. I 
am aware that there are significant penalties for submitting false 
information, includes the possibility of fine and imprisonment. 11 
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(b) No later than 45 days after the end of each calendar quarter. 
(3) Any generator who treats, stores, or disposes of hazardous 

waste on-site must submit a report covering those wastes in accordance 
with the provisions of Divisions 104 and 105. 

5. Rule 340-102-044 is proposed to be added as follows: 

340-102-044 The provisions of 40 CFR 262.44 are deleted. 

6. Rule 340-105-100, letter of authorization for small-quantity 
management facilities, is proposed to be deleted as follows: 

[Letter of authorization for small-quantity management 
facilities.] 

[340-105-100 (1) Except as indicated in section (3) of this rule, 
owners or operators of off-site facilities that treat or store mor·e 
than 200 pounds of hazardous waste per calendar month must obtain a 
letter of authorization from the Department if such waste is obtained 
only from small-quantity generators. 

(2) The letter of authorization: 
(a) Shall be written; 
(b) Shall not exceed 5 years in duration; 
(c) Shall clearly specify the hazardous wastes to be received, 

the treatment process, and the disposal of all hazardous products 
generated by that process; 

(d) May require the operator to obtain Department approval prior 
to receipt of each specific waste; 

(e) May require the operator to demonstrate that, due to the type 
and quantity of waste, its operation and other relevant factors, the 
facility is not likely to endanger public heal th or the environment; 

(f) May be suspended or revoked at any time if it is determined 
that such action is appropriate to protect public heal th or the 
environment; and 

(g) May include any applicable requirements of Division 104. 
(3) The Department may require the owner or operator to obtain a 

hazardous waste permit if it determines that operation of the facility 
may endanger public health or the environment.] 
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40 CFR Parts 261 and 266 

[SWH-FRL-2063··01 

Hazardous Waste Management 
System; Dellnlllon of Solid Waste; 
Technical Corrections 

AGENCY: Environmental Protection 
Agency. 
ACTION: Technical Corrections to the 
Definition of Solid Waste Final 
Rulen1aking. 

SU .. MARY: On January 4, 1985, EPA 
promulgated a final rule which dealt 
with the question of which materials 
being recycled (or held for recycling) are 
solid and hazardous wastes. This rule 
also provided general and specific 
standards for various types of 
hazanlous waste recycling activities. 
EPA issued technical corrections fo this 
rule on April 11, 1985. Since that time, 
EPA has identified severa.l other 
provisions that require technical 
correction or clarification. This notice 
makes these changes and modifies the 
previous publication accordingly. 
EFFECTIVE DATE: These corrections 
become efiective on August 20, 1985. 

FOR FURTHER INFORMATION COHTACT: 
RCRA Hotline, toll free, at (800) 424-
9346 or at {202) 382-3000. For technical 
information contact Matthew A. Straus, 
Office of Solid Waste [WH-5628], U.S. 
Environmental Protection Agency, 401 M 
St. SW., Washington, D.C. 20460, {202) 
475-8551. 
SUPPLEMENTARY INFORl.,ATIONi 

I. Technical Corrections lo Rule 

A. Interim Exemptlon for Hazardous 
Waste-Derlved Fuels Produced From 
Wastes From Petroleum Refinlng, 
Productlofl, or Transportation 

On January 4, 1985, EPA amended its 
existing definition of solid waste. 50 FR 
614. This rulemaking defined which 
materials being recycled (or held for' 
recycling) are solid wastes. EPA 
promulgated certain technical 
amendments to these rules on April 11, 
1985. 50 FR 14216. One of these 
corrections concerned the regulatory 
status of hazardous waste-derived fuels 
produced from oil-bearing hazardous 
wastes from petroleum refining, 
production, and transportation. The 
technical amendment clarified that such 
fuels are presently exempt from 
regulation, pending a substantive 
decision as to whether regulation is 
necessary to protect human health and 
the environment. See 50 FR 14218; see 
also 50 FR 26389, June 26, 1985, likewise 
stating that such fuels are presently 
exempt from regulation. 

There is a drafting error in the April 
11 technical rule, however, in that the 
interim exemption was placed in 
§ 266.30 of the regulations. This 
provision applies to hazardous \oVaste 
fuels burned in boilers or industrial 
furnaces; thus, the interim exemption 
would appear to apply only when the 
hazardous waste·derived fuel from 
petroleum relining ls to be burned in 
these types of devices. But fuels can be 
burned in other devices-in certain 
space heaters or engines not of integral 
design, for example-and the Agency 
intended that these hazardous waste~ 
derived fuels be exempt without regard 
for the type of unit in which they are 
burned. We consequently are placing 
the interim exemption in§ 261.6(a)(3), 
which provision exempts recyclable 
materials from regulation. These 
particular hazardous waste fuels thus 
are presently exempt from regulation 
without regard for the nature of the 
device in 1-Vhich they are burned. 

This exemption is also applicable to 
oil reclaimed from petroleum refining 
hazardous wastes prior to insertion or 
reinsertion into the petroleum refining 
process (and, as already stated in the 
precedirig paragraph. to fuels resulting 
from refining of tha reClaimed oil). Such 
reclaimed oil, i.e., oil reclaimed from 
petroleum refining hazardous waste, is 
not presently subject to regulation. This 
leaves' in place the regulatory scheme of 
the May 19. 1980 rules, whereby such 
reclaimed oils are exempt from 
regulation. See 50 FR 847/3. The Agency 
is determining if and how to regulate 
such reclaimed oil as part of the 
rulemaking on hazardous waste fuels 
proposed on January 11, 1985. See 50 FR 
1684. 

There are two further points of 
clarification. As drafted in the April 11 
notice, the interim exemption applied to 
all fuels exempt from the labeling 
requirements of RCRA section 3004(r). 
Section 3004(r) applies to hazardous 
waste-derived fuels produced from, or 
otherwise containing, oil-bearing 
hazardous wastes from petroleum 
refining, production, and transportation 
that are reintroduced into particular 
parts of the petroleum refining process. 
Questions have been raised about the 
pr:3cise scope of some of the terms in 
section 3004{r). On reflection, EPA doea 
not believe it necessary to refer to 
section 3004{r) to express its intent to 
provide an interim exemption. 
Consequently, we are revi.sing the 
interim exemption to refer to fuels from 
petroleum refining that include as 
ingredients (i.e., that ere produced from 
or otherwise contain) oil-bearing 
hazardous wastes from normal 
petroleum refining, production, or 

transportation practices. We note that 
these hazardous wastes cnn be 
generated off-site, and the resulting fuels 
are covered by the interim exemption. 
(Cf. section 3004(r)(3) which also Is not 
llmited to wastes generated on-site.) \Ve 
also note, as we did on April 11 (50 FR 
at 14218/2), that these wastes must be 
indigenous to the petroleum refining, 
production, or transportation process, 
and so \Vould not include such wastes 
as spent pesticides. 

Second, certain persons have raised 
the question of whether there is any 
regulatory distinction between fuels 
"produced from" hazardous waste and 
those "containing" hazardous waste, as 
these terms are used in amended 40 CFR 
261.2(c)(2) (BJ and (CJ. The Agency 
intends no such distinction. Nor did the 
Congress. See RCRA amended section 
3004(q), noting that hazardous waste 
fuels are those produced from hazardous 
waste, or that "otb.envise contai(n}" 
hazardous \\•aste (emphasis added). 
Fuels produced from hazardous waste 
thus are a subset of the class of fuels 
containing hazardous wast.e. EPA's 
amended definition of se,condary 
materials that afe Wastes 1-Vhen burned 
for energy recovery is coextensive with 
this statutory provision. 50 FR 630 

·(January 4, 1905). The Agency also 
slated repeatedly in the preamble to the 
amended definition of solid waste that it 
claimed authority over all haiardous 
waste-derived fuels, without regard for 
how they are generated. Thus, EPA 
indicated that any fuels that "include 
hazardous y;astes as ingredients" are 
themselves wastes; that any fuels 
"derived from these [hazardous] wastes 
[are] defined as solid wastes"; and that 
when hazardous wastes are 
"incorporated into fuels ... fuels 
containing these wastes ... remain 
solid wastes." 50 FR at 625 n.12, 629/2, 
end 636/1. Conaequently, when a person 
uses a hazardous waste as a component 
in tiie fuel process, the output of the 
process is defined as a waste (assuming 
listed wastes are involved, or that the 
waste-defived fuel exhibits a hazardous 
waate chBl'acteristi.c). (The question of if 
and how to regulate such wastes 
remains for future rulemakings,) 

The Agency also notes that these 
same principles apply with respect.to 
waste-derived products that are used in 
a manner constituting disposal-they 
are wastes when a hazardous waste is 
used as a component of the procesa that 
produces them. See, e.g., 50 FR 627-628 
(rejecting a standard based on simple 
mixing) and amended § 266.ZO[b) (EPA 
has jurisdiction over hazardous waste~ 
derived products even where 
incorporated wastes have been 
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chemically reacted and are not 
separable by physical means). 

In order to eliminate any possible 
uncertainty on this point, hovvever, the 
Agency has decided to revise the 
language of§ 261.2(c)(1] [use 
constituting disposal) and (c)(2) [burning 
for energy recovery) to recite the 
language from the Hazardous and Solid 
Waste Amendments of 1984 (HSWA). 
Thus, (a) hazardous secondary materials 
used to produce a fuel or used to 
produce a material that is applied to the 
land are defined as wastes: and (b) 
hazardous secondary materials 
otherwise contained in such waste
derived products are defined as wastes. 
In both cases, the waste-derived product 
is defined as a waste (assuming it too is 
hazardous as provided in § 261.3) and is 
potentially subject to fegulation under r 

Subtitle C of RCRA. 

B. Interim Exemption for Hazardous 
Waste-Derived Fuels From Iron and 
Steel Production 

On April 11, 1985, EPA also clarified 
that hazardous· waste-derived coke from 
the iron and steel industry is not subject 
to regulatiOfi: when the only hazardous 
wastes used in the coke-making process 
and from iron and steel production. This 
interim exemption was also placed in 
§ 266.30[b) and-so is limited by the type 
of unit in which the waste~derived coke 
is burned. To avoid any unintended 
limitation on the scope of this interim 
exemption, we are now placing it in 
§ 261.6(a)(3). 

C. Regulation of the Process of 
Recycling 

EPA stated in the preamble to the 
final rule that EPA does not presently 
regulate the actual process of recycling 
(with the exception of certain uses 
constituting disposal), only the storage, 
transport, and generation that precedes 
it. 50 FR 842/1. The Agency included this 
thought in§§ 261.6(c](2) and 266.35 of 
the regulations, but forgot to include it in 
§ 261.6(c](1]. We consequently are 
amending § 261.6[c)(1) to state that the 
enumerated requirements only apply to 
recyclable materials stored before they 
are recycled. 

D. Correction to Subpart G of Part 286 

Subpart G of Part 266 contains rules 
for spent lead-acid batteries being 
reclaimed. Due to a typographical error, 
this provision was misnumbered as 
''§ 266.30'', The correct numbering is 
§ 266.80. Today's notice corrects this 
error. 

E. Clarification of Part A Permit 
Requirements 

In the April 11, 1985 notice, EPA 
indicated that facilities located in States 
which do not have finally authorized or 
interim authorized permit programs 
need to submit new or amended Part A 
permit applications to EPA by July 5, 
1985. 50 FR 14217/3. Although accurate 
for States without any EPA 
authorization, this statement was not 
correct with respect to Phase I interim 
authorized States. If a State has any 
form of authorization, its universe of 
wastes (as approved by EPA) defines 
the universe of RCRA regulated entities 
within the State. Program 

- Implementation Guidance 82-1, 
November 20, 1981. Thus, a person 
managing a waste that is not yet part of 
such an authorized State's universe of 
hazardous waste is not presently 
required to submit a Part A application. 
The' new or ainended application would 
have to be submitted when the State's 
universe of wastes has been amended to 
reflect changes to Part 261 and has been 
authorized by EPA. 

II. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major''- and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. Since this notice simply makes 
typographical and technical corrections 
and does not change the previously 
approved final rule, this rule is not a 
major rule, and, therefore no Regulatory 
Impact Analysis was conducted. 

List of Subjects in 40 CFR Parts 261 and 
266 

1-Iazardous wastes, Recycling. 
Dated: August 12, 1985. 

Allyn M. Davis, 
Acting Assistant Administrator for Solid 
Waste and Emergency Response. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows: 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

1. The authority section for Part 261 
continues to read as follows: 

Authority: Secs. 1008, 2002(a}, 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6902, 6912(aj, 6921, and 6922). 

2. In § 261.2[c)(1)[i), paragraph (BJ is 
revised to read as follows: 

§ 261.2 Definition of solid waste. 
• • • 

{cl * • • 

[1) • • 
(i) t * * 
(B) Used to produce products lha t are 

applied to or placed on the land or arc 
otherwise contained in products that are 
applied to or placed on the land [in 
which cases the product itself remains a 
solid waste). 
• • • 

3. In§ 261.2[c)[2)[i), paragraph [CJ is 
removed and paragraph (B) is revised to 
read as follows: ', 

§ 261.2 Definition of solid waste. 
• 

(c) • 
(2) ' 

. . 
•• 

(i) .. .. * 

• • 

(B) Used to produce a fuel or are 
otherwise contained in fuels (in which 
cases the fuel itself rernains a solid 
waste). 

• • 
4. In § 261.6[a)[3), paragraphs (v), [vi), 

and (vii) are added to read as follows: 

§ 261.6 Requirements tor recyclable 
materlala. 

(a) * * * 
(3) .. * .. 
(v) Fuels produced from the refining of 

oil-bearing hazardous wastes along with 
normal process streams at a petroleum 
refining facility if such wastes result 
from normal petroleum refining, 
production, and transportation 
practices; 

(vi) Oil reclaimed from hazardous 
waste resulting from normal pertoleum 
refining, production, and transportation 
practices, which oil is to be refined 
along with normal process streams at a 
petroleum refining facility; or 

{vii) Coke from the iron and steel 
industry that contains hazardous waste 
from the iron and steel production 
process. 

• • 
5. In§ 261.6[c) paragraph (1) is 

amended to read as follows: 

§ 261.6 Requirements tor recyclable 
materials. 

• 
(c)(1) Owners or operators of facilities 

that store recyclable materials before 
they are recycled are regulated under all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this Chapter and the 
notification requirement under section 
3010 of RCRA, except as provided in 
paragraph (a) of this section. (The 
recycling process itself is exempt from 
regulation.) 

• 
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PART 266-ST Af~DARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

, 6. The authority citation for Part 266 
continues to read as follows: 

Authority: Secs. 1006, 2002(a}, and 3004 of 
the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recov'ery Act 
of1976, as amended (42 U.S.C. 6905, 6912(a), 
and 6924), 

7. Section 266.30(b) is amended by 
deleting paragraphs (b)(3) and (b)(4). 

6. FR Doc. 85-3 published in the 
Federal Register of January 4, 1985 (50 
FR 614), is corrected by changing the 
section number "266.30" under Subpart 
G to "266.80" on page 667. 

[FR Doc. 85-19708 Filed B-19-:85; 8:45 am] 
BILLING CODE 6560-50-M 

40 C Part 799 

[OPTS-4 12B; TSH-FRL 2815-Sb] 

ldenllflca ion of Specific Chemical 
Substanc and Mixture Testing 
Requlrem nt; Dlethylenetrlamlne 

Correction 

In FR Do . 85-12422, beginning on 
page 21398 as Part III, in the issue of 
Thursday, ay 23, 1985, make the 
following c rrection: 

On page 1412, second column, 
§ 799.1575( )(2)[i)(C), the fifth line 
should hav read: "section or in the in. 
vivo cytoge etics test conducted 
pursuant to aragraph (c)(2)(i)(B) of this 
section pro ucea a positive result." 
BILLING CODE 1 5--01~U 

FEDERAL C MMUNICATIONS 
COMMISSIO . 

47 CFR Part 2 and 97 

Modification f Footnote US275 to the 
Table of Freq ency Allocations 

AGENCY: Fede I Communications 
Commiss'ion. 
ACTION: Order. 

SUMMARY: The ederal Communications 
Commission am nds Parts 2 and 97 of 
its Rules to prohi it secondary amateur 
operations in the 02-928 MHz band in 
the White Sands 'ssile Range". This 
action will provide otection to 
essential primary ra location alld 
control operations at · e Sands 
Missile Range. 

EFFECTIVE DATE: Septe er 29, 1985, 

ADDRESS: Federal C munications 
Commission, 2035 Street NW., 
Washington, D.C. 554. 
FOR FURTHER INF MATION CONTACT: 
Mr. Fred Thomas Office of Science and 
Technology, 191 M Street NW., 
Washington, D .. 20554, (202) 653-8162. 
SUPPLEMENTARY INFORMATION: 

List of Subjects 

47CFRPart2 

Frequency all cations. 

47 CFR Part 9Z 

Amateur radio 

Order 
In the matter of 

97 of the Commissi 
amateur use of the 
White Sands Missi 
Mexico. 

endment of parts 2 and 
n's ·rules ta prohibit 
02-928 MHz band at 
Range in southern New 

Adopted: August 5, 1985, 
Released: Augus 15, 1985. 
By the Commissi n. · 

1. This action estricts amateur 
operations in th 902-928 Ml-Iz band in 
the vicinity of hite Sands Missile 
Range. In the se and Report and Order 
of General Dael t 80-739, 
Implementation f the Final Acts of the 
1979 W AP.C, th Commission allocated 
the 902-926 MH band to the amateur 
service on a se ndary basis; ·it 
allocated the b nd on a primary basi~ 
for Govemmen radiolocation and far 
industrial, scie tific and medical 
applications. 1 his band has recently 
been added by the Report and Order in 
PR Docket 84- 60 to the frequencies 
listed in Part 9 as being available for 
amateur use. 2 -Iowever, th~ Department 
of the Army h s informed the 
Commission ll at several critical 
radiolocation perations, including 
tracking and ntrol operations of 
unmanned ai raft, require the use of 
frequencies i the 902-926 MHz band at 
the \tVhite Sa ds Missile Range in New 
Mexico and at amateur operations in 
this area co .. d impair or seriously 
disrupt thes operations. Therefore, the 
Army has r quested that the 
Commissio place restrictions on 
amateur o erations in the 902-928 MHz 
band aro nd the White Sands area.-

2. In a der to protect these critical 
rnilita operations we are modifying 
footn e USZ75 to the Table of 
Fre ency Allocations, § 2.106 of the 

See Second Report and Order in General Docket 
o. 80-739 FCC 83-511, 49 FR 2357 {adopted 

November 6, 1983). 
1 See Report and Order in PR Docket No. 84-960 

FCC 85-460 (11dopted August 9, 1985), 

Co ission's Rules, and modifying 
§ 97.7 f the Commission's Rules to 
restrict ateur operations in this band. 
The restr tions are as follows: In the 
band 902- 28 MHz the amateur service 
is prohibit in the area of Texas and 
New Mexic bounded by latitude 31"41' 
N. on the so Ul, longitude 104°111 W. on 
the east, lat tude 34"30' N. on the north 
and longitu e 107°30' \V. on the west; in 
addition, ou side this area but within 
150 miles of these boundaries of White 
Sands Miss' e Range, New Mexico, the 
service is I' ited to a maximum peak 
envelope p er output of 50 watts from 
the transmi er. The necessary 
amendment to Sections 2.106 and 97.7 
of the Co ission's Rules are contained 
in the Appe dix. 

3. In ace dance with section 553 of 
the Admini trative Procedures Act, 
which excl des matters involving 
military fu ctions from the notice 
process (U .. C. 553(a)(l)), no Notice of 
Proposed R le Making will be issued in 
this matter. 

4. Accord ngly, it is ordered, that 
§§ 2.106 an 97.7 are amended as set 
forth in the ppendix. Authority for this 
action is co tained in section 4(i) and 
303(r) of the ommunicatior.s Act of 
1934, as ame ded. These amendments 
become effe tive September 29, 1985. 

5. Point of ontact on this matter is 
Fred Thomas (202) 653-3162. 
Federal Comm nications Commission. 
William J. Tric 

1 
rico, 

Secretary. 

Appendix 

Parts 2 and 97 of Chapter I of Title 47 
of the Code o Federal Regulations are 
amended as f Hows: 

The author~· y citations in Parts 2 and 
97 continue t read: 

Authority: Se s. 4, 303, 48 Stat. 1066, 1082 
as amended; 47 U.S.C. 154, 303, 

PART 2-Ff! QUENCY ALLOCATIONS 
AND RA!J'!O P.EATV MATTERS; 
GENE.RAL R LES AND REGULATIONS 

SeCtion 2.1 6 is amended by revising 
the text of fa note US275 as follows: 

§ 2.1oa Table f frequency allocatlons. 

US275 The ban 902-928 MHz is allocated 
on a secondary basis to the amateur 
service subject not causirig harmful 
interference to t e operations of 
Government stat ns authorized in this 
band or to Autom tic Vehicle Monitoring 
[A VM) systems. S tions in the amateur 
service must tolera any interference from 
the operations of in us trial, scientific and 
medical [ISM] device .' AVM systems and 

• 
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Part II 

Environmental 
Protection Agency 
40 CFR Parts 260, 261, 262, 263, 270, 
and 271 

Hazardous Waste: Generators of 
Hazardous Waste (100 to 1000 Kilograms 
Per Month), on Site Storage,, etc.; Final 
Rule 

40 CFR Part 262 

Hazardous Waste: Generators of 
Hazardous Waste (100 to 1000 Kilograms 
Per Month), Waste Minimization; 
Proposed Rule 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 260, 261, 262, 263, 270, 
and 271 

[SWH-FRL-2969-2(b)l 

Hazardous Waste Management 
System: General; Identification and 
Listing of Hazardous Waste; Standards · 
for Generators of Hazardous Waste; 
Standards for Transporters of 
Hazardous Waste; EPA Administered 
Permit Programs; Authorization of 
State Hazardous Waste Programs 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: On August 1, 1985, the U.S. 
Environmental Protection Agency-(EPA) 
proposed regulations under the 
Resource Conservation and Recovery 
Act [RCRA), as amended by the 
Hazardous and Solid Waste 
Amendments of1984 [HSWA), that 
would be applicable to generators of
between 100 kg and 1000 kg of 
hazardous waste in a calendar month 
["10()-1000 kg/mo generators"). Based in 
large measure on the existing hazardous 
waste regulatory program, the proposed 
rules represented the Agency's efforts to 
balance the statutory mandate to protect 
human health and the environment with 
the statutory directive to keep 
burdensome regulation of small 
businesses to a minimum. 

EPA is today promulgating final 
regulations for these generators which 
modify certain aspects of the proposal. 
These modifications relate to the ~·small 
quantity generator" provisions of § 261.5 
and the use of the multi-copy manifest in 
lieu of the proposed single copy system. 
Exemptions from exception and biennial 
reporting as well as from the manifest 
system for certain reclamation 
shipments and from certain of the 
requirements applicable to on-site 
accumulation have been retained in the 
final rules. The effect of this rule would 
be to subject generators of between 100 
kg and 1000 kg of hazardous waste in a 
calendar month to the hazardous waste 
regulatory program. 
DATES: EFFECTIVE DATE: September 
22, 1986. 

Compliance Dates: The Part 262 
standards will become applicable to 
100-1000 kg/mo generators on 
September 22, 1986. 

The Part 264 and 265 standards will 
become applicable to 10()-1000 kg/mo 
generatois treating, storjng, or disposing 
of hazardous waste on-site using non-

exempt management practices on March 
24, 1987. 

For off-site facilities managing wastes 
from 100-1000 kg/mo generators, the 
Part 264 or 265 standards will apply to 
the wastes from generators of 100-1000 
kg/mo on September 22, 1986. 

For off-site facilities managing wastelt 
exclusively from generators of less than 
1000 kg/mo, the requirement to obtain 
interim status as a hazardous waste 
facility for wastes from 10()-1000 kg/mo 
generators will become applicable on 
September 22, 1986. 

Off-site facilities managing waste 
from both large quantity generators and 
generators 100-1000 kg/mo will need to 
modify their Part A permit applications 
[as well as Part B if already submitted) 
by September 22, 1986 to reflect these 
newly regl)lated wastes from 100-1000 
kg/mo generators. 
ADDRESSES: The public docket for this 
rulemaking is located in Rm S-212-C, 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC. The 
RCRA Docket is available for viewing 
8:00 a.m. to 4:00 p.m. Monday through 
Friday, excluding holidays. As provided 
in 40 CFR Part 2, a reasonable fee may 
be cha_rged for copying services. 
FOR FURTHER INFORMATION CONTACT: 
The RCRA/Superfund Hotline, [800) 
424-9346, [in Washington, DC, call 382-
3000), the Small Business Hotline, [800) 
368-5888, or Robert Axelrad, [202) 382-
5218, Office of Solid Waste (WH-562B), 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
20460. 
SUPPLEMENTARY INFORMATION: 

Preamble Outline 

I. Authority 
II. Background and Summary of Final Rule 

A. The Hazardous and Solid Waste 
Amendments of 1984 
1. Codification Rule 
z. Minimum Rulemaking Requirements 
a. March 31, 1986 Hammer Provisions 
4. August 1, 1985 Proposal 

B. Summary of Final Rule 
Ill. Response to Comments and Anaylsis of 

Issues 
A. EPA's Approach To Regulating 100-1000 

kg/mo Hazardous ,_'Vaste Generators 
B. Applicability Issues 

1. Definition of "Small Quantity 
Generator" 
2. Generator Category Determination 

a. Counting Amendment to section 
261.5 

b. Generators of Acutely Hazardous 
Waste 

c. Generators of Non-Acutely 
Hazardous Waste in Quantities of Lese 
than 100 kg/mo 

d. Determination of Generator Statue 
C. Part 262 Generator Responsibilities 

1. Notification and Identification Number 
Requirements-section 262.12 

2. The Hazardolls Waste Manifest 
System-Part 282, Subpart B 

e:. Number of Copies and Use of 
Manifest 

b. Manifest Exemption for Certain 
Reclamation Shipments 

c. Waste Minimization 
3. Recordkeeping and Reporting-Part 
262, Subpart D 

a. Recordkeeping-section 262.40 
b. Exception Reports-section 262.42 
c. Biennial Reports-section 262.41 

4. On-site Accumulation-section 262.34 
a. Time and Quantity Limitations 
b. Standards Applicable to On-site 

Accumulation 
i. Standards for Preparedness and 

Prevention-Part 265, Subpart C 
ii. Standards for Contingency Plans,_, 

Emergency Procedures-Part 265, 
Subpart D, and Personnel Training 
Requirements 

iii. Standards for Accumulation in 
Containers-Part 265, Subpart I 

iv. Standards for On-site 
Accumulation in Tanks-Part 265, 
Subpart J 
5. International Shipments 
D. Transportation Issues 
E. Part 264/265 Facility Standard Issues 
1. Activities Requiring Permits 
2. Applicability of Permitting 
Requirements to Recycled Wastes 
3. Permit by Rule 
4. Modifications to Part A Permit 
Ap.plications 

IV. Delayed Effective Dates 
V. Impact on Authorized States 

A. Applicability in Authorized States 
B. Effect on State -Authorizations 

VI. CERCLA Impacts 
VII. Executive Order 12291-Regulatory 

Impact 
A. Estimates of Per Firm Costs 

1. Part 262 Generator Standards 
2. Transportation Costs 
3. Treatment. Storage, and Disposal 
Costs 

a. On-site 'Accumulation 
b. Treatment and Disposal 

B. Estimates of Nationwide Incremental 
Cost Durden on Generators of 100-1000 
kg/mo 

C. Estimates of the Economic Impacts of 
Today's Rule 

VIII. Regulatory Flexibility Act 
IX. Paperwork Reduction Act 
X. List of Subjects 

I. Authority 

These regulations are be·ing 
promulgated under authority of section 
2002[a), 3001, 3002, 3004, 3005, 3006, 3010, 
3015, 3017, and 3019, of the Solid Waste 
Disposal Act, as amended by the 
Resource Conservation and Recovery 
Act, as amended, 42 U.S.C. 6912(a), 6921, 
6922, 6924, 6925, 6926, 6930,6935, 6939, 
6991, and 6993. 
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II. Background and Summary of Final 
Rule 

A. The Hazardous and Solid Waste 
Amendments of 1984 

On November 8, 1984, the President 
signed Pub. L. 91Hl16, titled The 
Hazardoi..is and Solid Waste 
Amendments of 1984 (HSWA). These 
comprehensive amendments will have 
farMreaching ramifications for EPA's 
hazardous waste regulatory program 
and will impact a very large number of 
businesses in the United States. Further. 
Congress has established in these 
amendments ambitious schedules for 
the imposition of the requirements that 
EPA must promulgate. 

With respect to regulati.on of small 
quantity generators (i.e., generators of 
less than 1000 kg of hazardous waste in 
a calendar.month) the HSWA added a 
new subsection ( d) to Section 3001 of 
RCRA designed to modify EPA's current 
regulatory exemption of wastes 
generated by small quantity generators 
from full Subtitle C regulation (40 CFR 
261.5). Section 300l(d) directs EPA to 
develop a comprehensive set of 
standards which will apply to hazardous 
wastes produced by small quantity 
generators of betw.een 100 and 1000 kg 
of hazardous waste in a calendar month 
("generators of 100-1000 kg/mo"). EPA 
is required to promulgate final standards 
no later than March 31, 1986. Today's 
final rule satisfied this requirement. In 
addition, section 3001(d) imposes certain 
minimum requirements on these 
generators prior to that date and 
requires EPA to complete a number of 
studies before April 1987. 

1. Codification Rule 

On July 15, 1985, EPA published in the 
Federal Regisfer a Final Rule which 
codified a number of legislatively 
mandated provisions contained in the 
HSWA (see 50 FR 28702-28755, July 15, 
1985). Among those provisions is the 
requirement of section 3001(d)(3) that 
effective 270 days from the date of 
enactment, all off-site shipments of 
hazardous waste from generators of 
greater than 100 kg but less than.1000 kg 
of hazardous waste during a calendar 
month must be accompanied by a copy 
of the Uniform Hazardous Waste 
Manifest, signed by the generator, and 
containing the following information: 

• The name and address of the 
generator of the waste; 

• The U.S. Department of 
Transportation (DOT) description of the 
waste, including the proper shipping 
name, hazard class, and identification 
number (UN/NA); 

• The number and type of containers; 

• The quantity of waste being 
transported: and 

• The name and address of the 
facility designated to receive the waste. 

The information required by this 
provision (codified at 40 CFR 261.5(h)(3Jl 
corresponds to Items 3, 9, 111 12, 13, 14, 
and 18, of EPA form 8700-ZZ and 
accompanying instructions promulgated 
on March 20, 1984 (49FR10490). These 
information requirei:nents conform to 
DOT shipping requirements designed to 
provide necessary information to 
handlers of hazardous materials (e.g., 
transporters and emergency response 
personnel). 1 The-interim manifest 
requirement applies only until the 
.effective date of the regulations being 
promulgated today. These final rules 
will supersede the existing manifest 
requirements for these generators~ 

The HSWA provisions, together with 
existing regulations, distinguish three 
main classes of small quantitY 
generators for regulatory purposes: (1) 
Those generating between 100 and 1900 
kg of non-acutely hazardous waste per 
calendar month; (2) those generating up 
to 100 kg of non-acutely hazardous 
waste per calendar month; and (3) those 
generating acutely ~azardous wastes in 
quantities currently set forth in 
§ 261.5(e). These classes of small 
quantity generator are distinguished in 
the July 1985 "Codifica.tion Rule". Until 
the effective date of today'S final rules, 
under the regulatory systerri impose9 by 
40 CFR 261.5 implementing section 
300l(d) of the HSWA, a small quantity 
generator in the first group (i.e., 
producing between 100 and 1000 kg of 
non-acutely hazardous waste in a 
calendar month) is subejct to the 
following requirements: 

( 1) He must determine if his waste is 
hazardous under 40 CFR 262.11 
(§ 261.5(h)(1)); 

(2) He may conditionally accumulate 
hazardous waste on-site provided he 
does not exceed the quantity limitation 
contained in § 261.5(h)(2); 

(3) After August 5, 1985, he must 
partially complete and sign a single 
copy of the Uniform Ha_zardous Waste 
Manifest to accompany any off-site 
shipment of hazardous waste 
(§ 261.5(h)(3)); and 

(4) He must treat or dispose of his 
hazardous waste on-site, or ensure 
delivery to an off-site treatment, storage, 
or disposal facility. The on-site or off. 
site facility must be either: (i} Permitted 

1While100-1000 kg/mo generators are no! now 
r~quirud to complete the entire manifest under 
Federal Jaw, many States operating their own 
hazardous waste programs may already require 
additional information on the manifest or require 
u11e of the Stule's version of the Unifof'm Hazardous 
W;rnte M<inifest. 

by EPA pursuant to Section 3005 of 
RCRA or by a State having an 
authorized permit program under Part 
271; (ii) in interim status under Parts 270 
and 265; (iii} permitted, licensed, or 
registered by a State to manage 
municipal or industrial solid waste; or 
(iv) a facility which beneficially uses or 
reuses, or legitimately recycles or 
reclaims the waste, or treats the waste 
prior to reuse, recycling or reclamation 
(§ 261.5(h)(4)). 

As discussed in the remainder of this 
preamble, 100-1000 kg/mo generators 
will be regulated under Part 262-266 and 
Parts 270 and 124 when today's rules 
become effective, to the extent that rules 
apply. 

Generators of less than 100 kg of 
hazardous waste in a calendar month 
will remain conditionally exempt from 
most of the hazardous waste program, 
as provided in § 261.S(g}. For example, 
generators of less than 100 kg are not 
required to comply with any manifesting 
provisions. No additional requirements 
apply to this class of hazardous waste 
generator under the existing rules unless 
the quantity limitations contained in 
§ 261.5(g) are exceeded. 

Generators that produce acutely 
hazardous waste and do not exceed the 
quantity limitations for such waste 
under § 261.5(e) will also be 
conditionally exempt from regulation. 
No additional re'quirements apply to this 
class of generators unless the quantity 
limitations- contained in § 261.S(e) are 
exceeded, at which point the acutely 
hazardous waste becomes subject to the 
full generator requirerilents of 40 CFR 
Part 262. 

2. Minimum R-ulemaking Requirements 

Section 3001(d)(l) of the HSWA 
requires EPA to promulgate, by March 
31, 1986, standards under sections 3002, 
3003, and 3004, for hazardous wastes 
generated by a generator in a total 
quantity greater than 100 but less than 
1000 kilograms in a calendar month. 
Standards developed under this section 
must be sufficient to protect human 
health and the environment but "may 
vary from the standards applicable to 
hazardous waste generated by larger 
quantity generators" [emphasis added] 
(section 3001(d)(2)). EPA is further 
authorized to promulgate standards for 
generators of less than 100 kg/mo of 
hazardous waste if the Administrator 
determine it is necessarY"to do so to 
protect human health and the 
environment (section 3001(d)(4)). 

At a minimum, standards issued 
pursuant to section 3001(d)(1} must 
require that all treatment, storage, and 
disposal of hazardous wastes from 
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genera tors of between 100 and 1000-kg 
of hazardous waste in a calendar month 
occur at a facility with interim status or 
a permit issued under section 3005 of 
RCRA. The standards must also allow 
generators of between 100 and 1000 kg 
of hazardous waste during a calendar 
month to store waste on-site for up to 
180 days without being required to 
obtain a RCRA permit. If a generator 
must ship or haul his waste greater than 
200 miles, that generator may store up to 
6000 kg of hazardous wastes for up to 
270 days without a permit (section. 
3001(d)(6)). These minimum 
requirements are embodied in today's 
final rule. 

In addition, the Agency has 
interpreted the statute to require. that, at 
a minimum, EPA's regulations must 
provide for continuation of the August 
1985 requirement that off-site shipments 
of hazardous waste from 100-1000 ',ql,/ 
mo generators be accompanied by a 
single copy of the Uniform Hazardous 
Waste Manifest containing at least the 
information specified in section 
3001[d)(3]. See H.R. Report No. '.1,98, 96th 
Cong, 1st Sess. 25-28 (1983); S. Rep. No. 
264, 98th Cong. 1st Sess. 8 [1983); H.R. 
Rep. No. 133, 98th Cong., 2nd Sess., 101-
103 [1984). 

The Agency believes that at a 
minimum Congress intended that the 
Agency's regulations incorporate the 
partial Uniform Hazardous Waste 
Manifest requirements in order to 
provide notice of the hazardous. nature 
of the waste to transporters and 
fcicilities. In addition, the Agency is 
specifically authorized to expand the 
manifest requirements if necessary to 
protect human health and the 
environment. See section 3001(d)(3). As 
discussed in Unit III.C.2. of today's 
preamble, EPA has concluded that 
additional manifest requirements are 
necessary to ensure protection of human 
health and the environment. 

3. March 31, 1986 Hammer Provisions 

If EPA had failed to promulgate 
standards for hazardou~ waste 
generators producing greater than 100 kg 
but less than 1000 kg in a calendar 
month by March 31, 1986, these 
generators would have been subject to 
certain legislatively stipulated 
provisions. 

The promulgation of today's final rule 
prior to March 31, 1986, however, 
effectively voids the hammer provisions 
of the HSWA With respect lo small 
quantity generators. Consequently, the 
requirements promulgated today are the 
only requirements which 100-1000 kg/ 
mo generators must comply with. As 
discussed in Unit IV, the Part 262 
requirements applicable to 100-1000 kg/ 

mo generators that manage waste off. 
site will take effect six months from 
today while the requirements of Parts 
264 and 265. applicable to generators 
that manage waste on-site will take 
effect twelve months from today, 

It should be noted that the HSWA 
specifically states that the requirements 
of this Section should not be construed 
to be determinative of the requirements 
appropriate for small quantity 
generators in developing a regulatory 
program. The hammer provisions of 
HSWA, therefore, do not dictate the 
content of these final rules for 
generators of 100-1000 kg/mo. 

4. August 1, .1985 Proposal 

On August 1, 1985, EPA proposed 
rules that would apply to generators of 
100-1000 kg/mo of hazardous waste. 

. The proposed rules represented the 
Agency's efforts to balance the need for 
regulation of this group of generators in 
a manner that would protect human 
health and the environment with the 
need to minimize the impacts of such 
regulation on small firms. 

The proposed rules modified the 
existing standards for generators and 
treatment, storage, and disposal . 
facilities to reflect the generally smaller 
quantities of waste and small business 
nature of many of these firms. In 
essence, EPA concluded that some relief 
from the administrative and paperwork 
requirements einbodied in the Part 262 
Generator Standards was appropriate 
for generators of 100-1000 kg/mo of 
hazardous waste. 

EPA proposed to remove 100-1000 kg/ 
mo generators from the existing § 261.5 
small quantity generator provision, thus 
subjecting them to Part 262. In addition, 
the Agency proposed specific 
amendrr .. ents to Part 262 to relieve these 
generators of some of the requirements 
of that Part. Under the proposed rules, 
generators of 100-1000 kg/mo would 
have been required under Part 262 to: 

• Determine whether their wastes are 
hazardous (already required under 
§ 261.5); 

• Obtain an EPA identification 
number: 

• Store hazardous waste on-site for 
no more than 180 or 270 days'in 
compliance with specially modified 
storage standards (unless they comply 
with the full regulations for hazardous 
waste management facilities); 

• Offer their wastes only to 
transporters and facilities with an EPA 
identification number; 

• Comply with applicable Department 
of Transportation (DOT) requirements 
for shipping wastes off-site; 

• Use a Single copy of the Uniform 
Hazardous Waste Manifest to 

accompany the waste from the 
generation site. 

The proposed requirements for 
generators of 100-1000 kg/mo were 
intended to be less stringent than those 
applicable to large quantity generators 
in two significant respects. First, under 
the proposed rules, generators of 100-
1000 kg/mo would not have been 
required to comply with the full manifest 
system required of larger hazardous 
waste generators that ship waste off-site 
for treatment, storage, or disposal. 
Instead, the Agency proposed a "single 
copy" manifest system intended to serve 
as a "notification" to subsequent 
handlers of the waste (i.e., transporters 
and facilities) that the material is a 
hazardous wast~ and to provide 
essential information to those handlers 
as well as emergency personnel. EPA 
proposed to specifically exempt these 
generators from the existing manifest 
requirements pertaining to number and 
distribution of manifest copies as well 
as from the recordkeeping and reporting 
requirements associated with the full 
manifest system (i.e., use and retention 
of manifest copies and exception and 
biennial reporting). EPA also proposed 
to exempt 100-1000 kg/mo generators 
from all of the manifest requirements 
under certain circumstances where the 
waste is reclaimed under contractual 
arrangements where either the generator 
or a·reclaimer retains ownership of the 
material throughout the generation, 
transportation, and reclamation of the 
waste. Under such circumstances, EPA 
believed that the manifest would be 
unnecessary, provided that specific· 
conditions are met. 

A second significant difference for 
100-1000 kg/mo generators was the 
proposed requirements affecting 
accumulation (i.e., short·term storage} of 
hazardous waste on-site pfior to 
shipment of waste off-site or 
1nanagement on-site in a treatment, 
storage, or disposal facility. The 
proposed rules implemented the 
statutory requirement to allow 
generators of 100-1000 kg/mo to 
accumulate (i.e., store) waste on-site in 
tanks or containers for up to 180 days 
(or 270 days if they must ship their 
waste over 200 miles for treatment or 
disposal), without obtaining interim 
status or a permit. In addition, the 
proposed rules provided that these 
generators would need to comply with 
specific storage requirements which 
were reduced somewhat from those 
applicable to large quantity generators. 
Unl_ike large quantity generators, those 
producing between 100-1000 kg/mo 
would not be required to prepare a 
written contingency plan or have 
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formalized personnel training Programs. 
They would, however. be subject to a 
reduc.:ed set of specific requirements for 
contingency and emergency procedures, 
and for ensuring that their employees 
are fully cognizant of those procedures 
as well as proper hazardous waste 
handling methods. Generators of 10G-
1000 kg/mo that accumu16te wastes in 
tanks or containers would, however. be 
subject to the same requirements of 
existing Subparts I and J of Part 265 
applicable to larger generators as well 
as to the preparedness and prevention 
standards contained in Subpart C of 
Part 265. 

EPA also proposed that those 100-
1000 kg/mo generators who treat, store, 
or dispose of their hazardous waste in 
on-site facilities and who do not qualify 
for the 180- or 270-day exclusion would 
be subject to the full set of Parts 264 and 
265 facility standards currently 
applicable to other hazardous waste 
treatment, storage, and disposal 
facilities,including the need to obtain 
interim status and a RCRA permit. EPA 
saw no basis for reducing the technical 
standards for these generators since the 
potential hazards to hurnan health and 
the environn1ent appeared to be 
equivalent to those from other fully 
regulated treatment, storage, and 
disposal facilities. HoV\'ever, because of 
the major impact which these facility 
requirements would be likely to have on 
many of these firms, the Agency 
proposed to delay the effective <la le of 
this portion of the regulations an 
additional six months (i.e., 1 year from 
the date of publication in the Federal 
Register of the final rules) to allow these 
firms-additional time to either arrange 
for off-site management or to up-grade 
their on-site practices for compliance 
with the full set of Parts 264 and 265 
facility standards. 

B. Summary of Final Rule 

Today's final rule adopts most of the 
provisions of the proposed rules for 
generators of 100-1000 kg/mo. Today's 
·final rule subjects generators ofl00-
1000 kg/mo to regulation under Parts 
262, 263, 264, 265, and 266 of the 
hazardous waste regulations by 
removing these generators from the 
conditional exclusion provisions of 
§ 261.5. However, the Agency has 
decided not to formally redefine a 
"small quantity generator" as one who 
generates no more than 100 kg of non-
11cutely hazardous waste since the 
Agency has concluded that such a 
redefinition would increase, rather than 
reduce, confusion. Consequently, the 
term "small quantitY generator" will 
r:ontinue to apply to ull genern!ors of 

less than 1000 kg of hazardous waste in 
a calendar month. 

As a result of today's final rule 
subjecting generators of lfJG-1000 kg/mo 
to the Part 262 requirements, these 
generators will be required to: 

• Determine whether their wastes are 
hazardous (already required under 
§ 261.5): 

., Obtain an EPA identification 
number: 

• Store hazardous waste on-site for 
no more than 180 or 270 days in 
compliance with specially modified 
storage standards (unless they comply 
\vith the full regulations for hazardous 
waste management facilities); 

• Offer their wastes only to 
transporters and facilities with an EPA 
identificiition number; 

• Comply with applicable D~partment 
of Transportation (DOT) requirements 
for shipping wastes off-site; 

• Use a multi-part "round-trip" 
Uniform Hazardous Waste !v1anifest to 
accompany the waste to its final 
destination; and 

• Maintain copies of manifests for 
three years; 

EPA is today finalizing a number of 
the proposed modifications to the Part 
262 requirements applicable to 
generators of 100-1000 kg/mo. These 
generators will not be required to submit 
biennial reports or file exception reports 
if a copy of the manifest is not returned 
by the destination facility. In addition, 
the proposed modifications to the 
accumulation provisions of§ 262.34 
exempting these generators frOm the 
requirements to prepare a formal 
contingency plan and conduct formal 
personnel training are also being 
finalized, as is the proposed exemption 
from all manifest requirements for 
wastes reclaimed under certain 
contractual arrangemen.ts. The Agency 
is also exempting 100-1000 kg/mo 
generators from the 50' buffer zone 
requirements for container storage of 
ignitable or reactive wastes during 
periods of on-~ite accumulation. 

The most significant departure from 
the proposed rules is the Agency's 
deter:n:iination that the multiple copy 
manifest system -does not impose a 
significant burden and that, in fact, the 
multiple copy manifest system is 
essential to ensure protection of human 
health and the environment. Therefore, 
the modifications to the existing 
manifest system proposed for 100-1000 
kg/mo generators are not being adopted 
in today's final rule. The reasons for this 
change are discussed in detail in Unit 
m.c. of this preamble. 

III. Response to Comments and Analysis 
0£ Issues 

This Section of the preamble 
addresses the coffimcnts received on the 
August 1, 1985, proposed rules 
("Proposal") and describes the Agency's 
position on the major issues raised in 
the proposal and during the comment 
period. 

A. EP.4 s Approach To Regulating 100-
1000 kg/mo Hazardous Waste 
Generators 

As discussed in the preamble to the 
Proposal, EPA's approach in developing 
standards for 100-1000 kg/mo 
generators was one of balancing the two 
competing goals inherent in section 
3001(d)-protecting human health and 
the environment and avoiding 
unreasonable burdens on the large 
number of small businesses affected by 
the standards. In assuring protection of 
human health and the environrnent, the 
Agency deemed it appropriate and 
consisent \Vith Congressional intent to 
consider the "relative risk" posed by the 
small aggregate amounts of waste 
generated by the 100-1000 kg/mo 
generators. Given the lower relative risk 
that these generators pose compared to 
larger generators in terms of quantity of 
waste, varying the standards from those 
applicable to large quantity generato1·s 
would still assure protection of human 
health and the environrr1ent, 

EPA. also evaluated the potential 
impact of full Subtitle C regulations vvith 
respect to both administrative and 
technical considerations, and concluded 
that the technical requirements were 
more essential than the administrative 
requirements to the general goal of 
protecting h?Jman health and the 
environment hecause they are directly 
concerned with controlling releases to 
the environment. In addition, Congress 
anticipated reducing ad1ninistrative 
requirements, such as· reporting and 
recordkeeping, as a means to reduce 
impacts on the 100-1000 kg/mo 
generators. Thus. EPA propesed to 
relieve these generators o[ sorne Part 252 
standards that are administrative in 
nature while retaining all existing 
technical standards. The relief was only 
provided to genera tors who accumulate 
on-site for the statutorily-prescribed 
periods, because, given that the amount 
of waste accumulated would necessarily 
be limited, the relative risk from 
releases of such waste would be less 
than that from the unlimited amounts of 
waste·accun1ulated by off-site facilities. 

Most persons \i\-'ho commented on 
EPA's approach to regul(Jtion in this 
area supported th£~ concept of reducing 
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burdens on small businesses and of 
fashioRing the degree of relief provided 
from the level of risk involved: however, 
several con1menters disagreed on the 
level of risk posed by \Vaste from 100-
1000 kg/mo generators. One commenter 
argued that the "relative risk" approach 
was not technically sound because the 
synergistic and antagonistic properties 
of waste streams were not considered, 
and mismanagement of even small 
quantities of waste, if not controlled or 
regulated, would eventually have the 
same impact Rs larger amounts of waste. 
One commenter pointed out that the 
relative risk approach is difficult to 
justify on a regional or local basis, 
where 100-1000 kg generators may 
contribute much more than the 0.3 
percent nationwide contribution, and 
their proximity to populations as 
compared to large quantity generators 
should have been considered. Several 
commenters also asserted that Congress 
has judged the hazardousness of a given 
waste to be imparted by its inherent 
properties, not by its quantity. 

As EPA explained in the Proposal. the 
Agency believes it to be both 
appropriate and consistent with 
Congressional intent to consider the 
relative risk posed by the smaller 
quantities of waste generated by 100-
1000 kg/mo generators. Although it did 
evaluate several Congressionally-

. specified factors, such as waste 
characteristics, the Agency found that 
the only useful factor in drawing 
ineaningful distinctions between large 
quantity generators and 100-1000 kg/mo 
generators was the quantity of waste 
generated. Thus, the Agency considered 
both the inherent properties and the 
quantities of waste generated in 
developing standards to assure 
protection of human health and the 
t)nvironment. 

The Agency is aware that there can be 
concentrations of 100-1000 kg/mo 
generators in populated areas, and that 
their 0.3 percent nationwide contribution 
can be increased 'accordingly in some 
cases: ho.,11ever, overall the quantities of 
waste capable of being leaked or spi1led 
du.ting storage or transportation, as 
compared to that of large quantity 
generators, still poses relatively less 
risk. Moreover, the -only type of relief 
being provided is where the technical 
standards deemed necessary to protect 
human health and the environment arc 
not compromised in substance. The 
Agency believes that, by retaining all 
technical standards for storage, 
transportation, and treatment rP.quired 
of large quantity generators and by 
n1odifying some requirements of an 
udministrative nature for the 10{}-'IOOO 

kg/mo generators, a fair balance 
between the goals of reducing burdens 
and protecting health and the 
en\'ironment is reached. The Agency 
does not believe that exempting lhe 100-
1000 kg/mo generators from these 
administrative requirements will 
significantly increase the risks from 
storage, transportation, or disposal of 
the waste. In addition, as discussed 
below, the Agency's decisions to require 
the multiple-copy manifest, which will 
allow "tracking" of the waste to ensure 
proper disposal, will further reduce any 
potential risks. 

Another group of cornmenters 
criticized EPA's approach in that it did 
not consider bases for providing relief in 
addition to that proposed. For example, 
several comrnenters asserted that 100-
1000 kg/mo generators use less 
sophisticated waste management 
practices than large quantity generators. 
due in large part to economic 
constraints. This, along with the les~er 
relative risks, they asserted, dictates 
imposing less costly regulatory 
requirements, such as eliminating on
site storage permitting requiren1ents for 
longer periods of time and larger 
quantities than EPA proposed. 

While EPA did.consider differences in 
waste management practices that would 
distinguish 100-1000 kg/mo generators 
from large quantity generators, it found 
that both classes use many of the same 
waste management practices (see 50 FR 
31285 (Col. 1) (Aug~st 1, 1985). The 
comments received on this subject do 
not provide evidence indicating , 
otherwise. The Agency has recogJ:?.,ized 
that the 100--1000 kg/mo generators 
generally have less manpower and 
fewer economic resources available to 
them, and that this would affect their 
ability to comply with the full regulatory 
requirements applicable to large 
quantity generators. However, Congress 
has already provided for on-site storage 
for longer periods of time to allow for 
more economical shinments. In addition, 
as discussed below, EPA is modifying 
certain facHity requiren1ents for on-site 
accumulation to simplify the 
requirements for contingency plans, 
emergency procedures, and personnel 
training (contained in Part 265, Subpart 
D and § 265.16}. These requirements are 
being modified because they \Vould be 
unduly burdensome and the underlying 
environmental objectives can be 
achieved in their modified form. 
However, full Parts 264-265 
requirements would apply lo generf-llors 
that store their waste in tanks or 
containers for very long periods of time 
(i.e .. longer than 180 or 270 days) 
bncause the quantity of waste prRsent, 

over time, becomes significant. 
Similarly, the potential for release of 
hazardous waste to the environment 
becomes significant where 100-1000 kg/ 
mo generators engage in waste 
n1anagement in surface impoundments, 
waste piles, landfills, or land treatment 
facilities. Thus, in order to fulfill its 
mandate to protect human health and 
the environment, EPA has rejected any 
suggestions to reduce the Parts 264 and 
265 facility standards. 

B. Applicability Issues 

1. Definition of "Smail Quantity 
Generator" 

In the August 1, 1985 proposal, EPA 
proposed to amend 40 CPR 261.5 to 
redefine a small quantity generator as 
one who gP.nerates no more than 
specified quantities of acutely 
hazardous waste and no more than 100 
kg of other hazardous waste in a 
calendar n1onth. The effect of the 
proposed redefinition would have been 
to remove 100-1000 kg/mo generators 
from the § 261.5 exemption for small 
quantity generators and subject them, 
instead, to Parts 262-266, 270, and 124 of 
the hazardous waste regulatory 
program. Under the proposed rules, 
generators of100-1000 kg/mo would 
have been ·one of two classes of large 
quantity generator. The Agency also 
proposed changes to Part 262 that would 
specifically exempt these 100-1000 kg/ 
mo generators from a number of the 
otherwise applicable ad1ninistrative 
requirements. 

A number of con1menters ex'presscd 
concern about the proposed redefinition 
of the small quantity generator provision 
to exclude generators of 100-1000 kg/ 
mo. In particular, they stated th11t n1ar.y 
of these generators were only no\v 
becoming aware of their status as 
regulated hazardous waste gener.'.ltors 
and that, for the most part, they 
recognized themselves .as "sn1all 
quantity generators". Changing theSe 
generators to large quantity generators, 
it was felt, would add to confusion and 
reduce the likelihood of compliance. It 
was also pointed out that many of the 
education materials being used to 
acquaint those generators with the 
RCRA requirements, including many of 
EPA's own materials, referred to this 
class of generator as "small quantity 
generators". Comn1enters suggested 
several specific labels to differentiate 
the various classes of generators. 
including such terms as "small de 
111ini111is", "very small quantity 
gnnorators .. or "Hxtremely small 
riu:intity g~nerators". 
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In proposing to remove the 100--1000 
kg/mo generators from§ 261.5, the 
1\gency \\'as atte1npting to address the 
complexity and confusion caused by 
having multiple classes of small quantity 
generator subject to significantly 
different standards. The Agency is 
sympathetic to the concerns of these 
commenters and in no way intended the 
redefinition to add to the confusion 
vvhich n1any of these firms may 
experience in becoming subject to the 
bulk of the RCRA regulatory program for 
the first time. For the reasons discussed 
below, EPA has decided not to alter the 
existing definition of ;'small quantity 
generator" but is making modifications 
to § 261.5 that will provide a more 
explicit labeling scheme for regulatory 
purposes. 

Section 261.5 has historically 
addressed those hazardous waste 
generators that were conditionally 
exempt from most of the hazardous 
waste regulatory program. Until th~ 
HSW A of 1984 and the subsequent 
codification of its early enactment 
provisions on July 15, 1985, only hvo 
n1ajor classes of small quantity 
generator existed: those generating or 
accumulating acutely hazardous wastes 
beloiv certain quantity cutOffs and those 
generating or accumulating below 1000 
kg of most hazardous wastes. 
Furthermore, both Classes were largely 
exempt from the standards-appl.icable to 
large quantity generators. 

Ho\vever, with the addition of a new 
class of small quantity generator 
designated by Section 3001(d) ofHSWA 
{i.e .. those generating_ between 100 kg 
and 1000 kg of hazardous waste in a 
calendar month) that would be subject 
to most of the standards applicable to 
large quantity generators, continued use 
of the term ··~mall quantity generator'' 
would have no regulatory significance 
and would lead to confusion for the 
previously exempt class of generators. 

The proposed redefinition was 
intended to distinguish between small 
quantity generators that were 
conditionally exempt from regulation 
under§ 261.5 (i.e., <100 kg/mo) and 
those that would be subject to most of 
the requirements applicable to large 
quantity generators (i.e., 100-1000 kg/ 
mo). By removing the lOG-1000 kg/mo 
generator from § 261.5 and referring to 
these generators by their actual quantity 
limitations, the Agency intended to 
provide a more explicit, and therefore 
less confusing, regulatory scheme. 

The Agency does not believe that the 
cornmenters' suggestion of retaining the 
term "small quantity generator" solely 
fur 100-1000 kg/mo generators or 
creating new labels for different 
r.iilcgories of small f]Uuntity generators 

\Viii reduce confusion; such labels would 
probably cause more confusion, 
especially where states have 
established their oivn small quantity 
generator definitions and-exclusion 
levels. In fqct 1 as a result of these 
comments, the Agency believes that the 
term small quantity generator is no 
longer sufficiently precise for most 
regulatory purposes. 

For this re-eson, the Agency is making 
three regulatory changes affecting the 
use of the term "small quantity 
generator". First, the Agency is adding a 
definition of "small quantity generator" 
to Section 260.10 as follows: 

"Snu11l quantity generator" means a 
generator who generates less than 1000 kg of 
hazardous waste in a calendar month. 

This definition conforms to the existing 
definition of the term and is being added 
to § 260.10 to alleviate any potential 
confusion over the definition of "small 
quantity generator". 

Second, EPA is finalizing the propoSed 
removal of generators of 100-1000 kg/ 
mo from the conditional exclusion 
provisions of § 261.5 and will instead 
refer to these generators in the 
regulatory language as generators of 
lOG-1000 kg/mo. This will retain the 
original premise of the redefinition 
which was to segregate in the 
regulations those generators that are 
predominantly exempt from regulation 
(i.e. generators of less than 100 kg/mo of 
hazardous waste and generators of 
acutely hazardous waste in less than 
specified quantities) from those who are 
more fully regulated (i.e. lOG-1000 kg/mo 
generators), Since the lOG-1000 kg/mo 
generators are no longer excluded from 
most of the Part 262 regulations by 
inclusion in § 261.5, the applicable 
portions of Parts 262-266, 270, and 124 
.will apply to these generators, as 
proposed. 

Finally, the Agency is also modifying 
references to the term "small quantity 
generator" in § 201.5 and in other parts 
of the regulations to provide more 
explicit descriptions of the yarious 
classes of small quantity generator. 
Thus, generators of less than 100 kg/ mo 
of hazardo'us waste or less than 
specified quantities of acutely 
hazardous waste will also be referred to 
by their quantity cutoffs or as generators 
who are conditionally exempt under 
Section 261.5. Section 261.5 will now be 
titled "Special Requirements for 
}Jazardous Wastes Generated by 
Conditionally Exempt Small Quantity 
Generators." 

The removal of the term "small 
quantity generator" from most 
regulatory use will in no ivay preclude 
continued use of the tr.rm "small 

quantity generator'.' for general 
rE!ference and educational purposes. The 
Agency recognizes the widespread use 
of the term "small quantity generator" 
by States, trade associations, Congress 
and others und has no intention of 
interfering with the continued use of 
that term by anyone choosing to use it to 
refer to the broad class generating less 
than 1000 kg in a calendar month. EPA 
will also continue to use the term "small 
quaritity generator" in describing the 
collective group of generators below 
1000 kg/mo but \\•ill use the terms 
"generators of less than 100 kg/1no'' and 
"100-1000 kg/mo generator" for 
regulatory purposes. For example, in 
discussing methodology for counting 
quantities in order to determine 
generator status, it would be appropriate 
to refer to the small quantity generator 
class since it includes both the 100-1000 
kg/mo generators and generators of less 
than 100 kg/mo, 

2. Generator Category Determination 

In the Proposal, the i\gency discussed 
a number of issues relevant to making a 
determination of which generator 
category a given firm belonged to at any 
given point in time in order to determine 
what requirements that establishment 
was actually subject to. Among the 
issues covered were which wastes need 
not be included in quantity · 
determinations (e.g., spent lead-acid 
batteries destined for reclamation and 
used oil) and how to count wastes for 
purposes of determining generator status 
(e.g., counting of wastes reclaimed on
·site). The comments received on these 
proposed rules raised a variety of 
additional issues with respect to what 
types of activities and wastes were, 
inteilded to be covered by the proposed 
rules, and whether the rules \Vere 
applicable to "episodic generators" who 
might be fully regulated in one month 
but conditionally exempt the next. 
These issues are discussed below. In 
addition to the explanation provided in 
this preamble, the Agency intends to 
develop detailed, plain-English guidance 
and education materials to help the 100-
1000 kg/mo generators understand and 
comply with the hazardous waste 
regulations. 

a. Counting Amendment to§ 261.5: In 
.an effort to help clarify for small 
hazardous waste generators which 
wastes must be counted in determining 
their generator category, the Agency 
proposed an amendment to § 261.5. 

The proposed amendment stated that 
for purposes of n1aking quantity 
determinations under § 261.5, a 
generator need not count wastes vvhich 
are specificolly exempted from 
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regulation (see, e.g.,§ 261.4, or§ 204.l(g) 
(Z). (4), (5) and (0)) or which were not 
subject to substantive regulation under 
Parts 263, 264, 265, and the on-site 
accumulation provisions of§ 262.34 
were not subject to counting for 
purposes of determining generator 
status. Wastes that were subject to the 
provisions of§ 201.6 (b] and (c) 
(recyclable materials}, however, would 
be required to be counted in making 
quantity determinations. The proposal 
was designed to ensure that wastes that 
are not regulated are not counted. In 
addition, the counting an1endment was 
intended to eliminate the multiple 
counting of vvastes that are reclaimed 
and then reused many times during the 
calendar month. In this situation, the 
waste would only be counted once, even 
though it is reused and subsequently 
becomes a hazardous waste again after 
such reuse. 

While the proposed amendment was 
intended to make it clear that any 
hazardous waste that is excluded or 
exempted from substantive regulation. 
need not be included in the quantity 
determinations, a number of 
commenters either misunderstood the 
scope of the amendment or believed that 
additional clarification 'I.Vas necessary 
for the amendment to be understood. 
Although virtually all commenters on 
the proposed amendment supported the 
concept, several recommended specific 
changes to improve the clarity of the 
provision. Consequently, the Agency is 
today finalizing a slightly modified 
version of the amendment to § 261.5 to 
clarify.which wastes are counted in 
making generator category 
determinations. 

One commenter correctly noted that 
the amendment, as written, would not 
apply to generators of 100-1000 kg/mo 
since the amendment referred only .to 
the quantity determinations under 
§ 261.5. Since, under the rules being 
promulgated today, 101}-1000 kg/mo 
generators will no longer be subject to 
the conditional exclusion provisions·of 
§ 261.5, the couriting amendment would 
not have applied to these generators as 
proposed. Since this was contrary to the 
Agency's intent that the § 261.S(c] 
amendment be used by all generators in 
determining their generator status, the 
final regulatory language of this 
provision is modified to indicate that the 
amendment applies to quantity 
determinations under Parts 261-266 and 
270 of the hazardous "vaste rules. 

A second modification to this 
provision will make it clear that wastes 
which are not regulated under Parts 262-
266 and 270 tire not counted in making 
quantity determinations. 

The majority of commenlers on this 
provision asked for clarification on 
\VhiGh \Vastes or processes were 
actually intended to be exempted from 
counting since the references to broad 
regulatory provisions or concepts such 
as "subject to substantive regulations" 
l"eft many readers uncertain as to \Vhat 
the Agency considered to be 
"substantive regulation". For purposes 
of this provision, the term "substantive 
regulation" includes regulations which 
are directly related to the storage, 
transportation, treatment. or disposal of 
hazardous wastes. Regulations which 
would not be considered "substantive" 
for purposes of this provision would be 
requirements to notify and obtain an 
EPA identification number or to file a 
biennial report. 

As a general guide, the following 
materials are included in the general 
category of exempted or excluded 
wastes that would not be counted in 
making quantity determinations for 
purposes of determining hazardous 
waste generator status: 

• Any 'l.Vaste excluded from regulation 
under § 261.4. For example, wastes 
discharged to publicly owned treatment 
\'Vorks (POTWs) and commingled \vith 
domestic sewage are not considered to 
be solid wastes \vhen discharged, under 
§ 261.4(a). Therefore, they are excluded 
from regulation under Subtitle C of 
RCRA and not counted for purposes of 
making quantity determinations (unless 
they are stored or treated in regulated 
units prior to being discharged). Such 
wastes are regulated instead under the 
Clean Wnter Act. 2 

• Any waste exempt from regulation 
under§ 261.6 or wastes that are not 
stored or transported prior to being 
reclaimed. For example, under 
§ 261.6(a)(3J(ii), spent lead-acid bHtteries 
that are returned to a battery 
manufacturer for regeneration are 
exempt from regulation under Parts 262-
266, 270, and 124, and, therefore, are not 
counted in the quantity determination. 

Also, used oil exhibiting a 
characteristic of hazardous waste, 
unless mixed with other hazardous 
wastes, is also currently exempt under 
§ 261.6{a) and is not counted for 
purposes of making quantity 
determinations. EPA recently proposed 
to lisrused oH as a hazardous waste and 

2 Waste discharged lo a public sewer qystem Is 
exempted frum RCRA to avoid duplicative 
regulation since such wastes are regulated undr.r 
the Clean Water Act. While disposal of hazardous 
wastes in this manner is not a violation of RCRA, 
the general pretreatment standards und11r the Clean 
Water Act contaimid in 40 CFR 403.5 prohibit th1~ 
introcluction of waHtes into POTWs that would 
interfere wid1 the operation of the lreatm1mt plant 
01· R11bsequcn1 POTW sludge manag11111ent. 

proposed special mnnage1nent st.anJard· 
for used oil that is recycled. (See 50 f'R 
49104, November 29, 1985.) These 
proposals, if finalized, will continue to 
exclude used oil from the quantity 
detern1inations of Parts 261-266 and 270. 
Under the proposed rules for used oil, 
generators would count their used oil 
separately from their other haza'rdous 
wastes against a separate small quantity 
generator cutoff that would be· 
established for recycled oil. Under those 
proposed rules1 generators would be 
subject to less stringent standard11 for 
their recycled used ·oil than for their 
other hazardous "vastes, provided they 
do not mix other hazardous wastes \Vi th 
their used oils or dispose of the used oil 
rather than recycle it. Used oil which is 
disposed of, or mixed \vith other 
hazardous wastes, would be regulated 
like any other hazardous waste an<l 
counted separately against the 100 kg/ 
mo cutoff being promulgated today for 
other hazardous waste generators. 

• Any waste reclaimed on-site if it is 
not accumulated prior to recycling in 
such a \Vay as to become subject to the 
accumulation provisions of § 262.34 or 
the permitting requirements for storage 
facilities under Parts 264 or 265 (i.e. if it 
is not accumulated or stored prior to 
reclamation on-site). Under the 
hazardous waste rules, the actual 
process of reclaiming wastes is not 
subject to regulation under Parts 262-265 
and 270 and 124 of the hazardous waste 
regulations. 

Only the accumulation, 
transportation, long term storage, or the 
management of residues or sludges 
resulting from the reclamation process 
are actually subject to regulation. For 
example; wastes which are continuously 
reclaimed in a still or solvent clenning 
machine on-site without intervening 
storage and which are reused on-site are 
not regulated and are not required to be 
counted in determining generator status. 

• Wastes exempt from regulation 
under§§ 264.1or265.1, provided they 
are also not subject to the substantive 
standards in 40 CPR Parts 262 and 263. 
For example, wastes treated in 
elementary neutralization units, 
wastewater treatment units or totally 
enclosed treatment facilities as these 
units are defined in §260.10 are exempt 
from regulation under Parts 264. and 265. 

• Wastes exempt from certain 
rr-gulations under§ 261.4(c). For 
Hxample1 'l.vastes stored in a product or 
raw material storage tank are not 
subject to regulation under Parts 262-
265, 270, 271, and 124, or to the RCR1\ 
3010 notification requirements, and 
hr.nee, arc not counted. 
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Therefore, generators are requin~d to 
count for purposes of detcrn1ining 
generator status any \.Vaste that is 
subject to the substantive regulations. 
Wastes are only counted once, however. 
A number of commenters claimed that 
although EPA discussed this in the 
preamble to the proposed rules, this 
point was not made clear in the actual 
regulatory language. The Agency agrees, 
and thus has added § 261.5(d)(3) to 
make it clear that a generator need not 
count the hazardolls waste generated 
and then reclaimed and reused at the 
site of generation if the hazardous waste _ 
has already been included in the 
monthly totals. The Agency also is 
modifying § 261.5(d)(2) to make it 
clear that you only count the residue 
from treatment where the original 
hazardous waste was not counted. 

The following examples may help to 
illustrate the regulatory scheme: 

(Example 1} Manufacturer A uses 
solvent in a degreasing process yielding 
500 kg of spent solvent in a month. If the 
solvent is to be reclaimed (e.g., distilled) 
on~site and is not sorted or accumulated 
prior to reclamation, it will qualify as a 
solid {and hazardous) waste but it will 
not be counted in the generator's 
monthly totals. The 90 kg of still bottoms 
from the distillation process are also 
hazardous waste and must be counted 
since they were not included in the 
monthly total. Consequently, 'A' will not 
be a generator of 100-1000 kg during the 
month in question. 

If the solvent is stored or accumulated 
prior to distillation, the 500 kg of the 
spent solvent will qualify as a 
hazardous waste and will be counted in 
'A's hazardous waste totals for the 
month in which it wB.s generated. The 
still bottoms will also qualify as 
hazardous \Vaste, but will not be 
counted because the spent solvents have 
already been counted once. The 
regen·erated solvent, on the other hand, 
will not be a solid or hazardous waste. It 
will remain unregulated, just like the 
virgin material. 

[Example 2) Manufacturer A 
generates 120 kg of hazflrdous spent 
solvent in one month \.Vhich he distills 
without intervening storage. The 
regenerated solvent is then reused. 
Neither the spent solvent nor the 
regenerated solvent is counted and "A" 
is not a 100-1000 kg/mo generator. 
Allernatively, "A" distills the spent 
solvent, but stores it for less than 180 
days before reclamation, and reuses the 
regenerated solvent until spent again, 
and then distills it once again. The spent 
solvent would be counted because it 
was stored before reclaination, but it 
\>Vould only be counted once. "A" is now 
a 100--1000 kg/mo generutor. If the spent 

solvent w1ire stored for inorc thun lUO 
<lays before reclanuiti~n. "A" v..•oul<l 
need u storage pern1it. 

(Example J) "A" generates 500 kg of 
hazardous spent solvent in one month 
and ~tores it in an earthen basin V\•hich 
is an impoundment, not a tank. The 
spent solvent is then discharged to a 
POTW. "A" must count the total 
quantity of spent solvent,_ as the 
impoundment is not a wastewater 
treatment unit by definition(§ 260.10), 
and hence, "A" is a 100-1000 kg/mo 
generator. 

(Example 4) An automotive services 
center generates spent lead-acid 
batteries, which it sends to a battery 
breaker. The service center does not 
count the spent batteries in its monthly 
total because they are exempt from 
regulation until they reach the battery 
breaker. (See § 266.BO(a).) 

b. Generators of Acutely Hazardous 
Waste: Section 3001(d)(7) ofHSWA 
states that the requirements applicable 
to generators of acute hazardous waste 
listed in § § 261.31, 261.32, or Z61.33(e) 
are not affected by the HSWA 
amendments.a Thus, today's regulatory 
amendments will not alter those 
requirements applicable to generators of 
acutely hazardous \·vastes and these 
generators will remain subject to the 
exclusion limits and requirements 
containe.d in § 261.S(e). The same 
counting rules as those described -above 
are applicable. 

c. Generators of-Non-acutely 
Hazardous Waste in Quantities of Less 
than 100 kg/mo: Section 3001 of HSWA 
gives EPA authority to promulgate 
regulations for generators of less than 
100 kg of hazardous waste per month if 
the Administrator determines that such 
standards are necessary to protect 
human health and the environment. The 
Agency is not required to promulgate 
such regulations and it did not propose 
to further extend coverage of the 
hazardous waste program to this class 
of hazardous waste generator in the 
August 1, 1985 proposal. 

In the Proposal, the Agency s!Hted 
that it had no data to indicate that 
additional regulation of generators of 
less than 100 kg/mo of non·acutely 
hazardous waste would provide any 
sign~fi.cant additional level of 
environmental protection. Generators of 
less than 100 kg/ mo of hazardous \Vaste 
account for only .07 percent of the total 
quantity of hazardous waste generated 
nationally. A review of damage cases 
also indicated that very few incidents 
involved quantities belo\v 100 kg. 
Consequently, none of the regulations 

a At this linw, only one acute hazardous waste, 
dioxin, is listed outside of§ 261.33je). 

pron1ulgated today, \vith one exception, 
niter the existing § 261.5 provisions 
applicable to generators of Jess than 100 
kg/mo. r'\s discussed under the on-site 
accu1nulation provisions later in this 
preamble, the Agency has decided lo 
modify § 261.5(g) to subject generators 
of less lhiin 100 kg/mo who exceed the 
accumulation limit of 1000 kg to the 
modified standards for generators of 
100-1000 kg/mo rather than to full 
regulation. 

d. Deter1nination of Generator Status: 
A number of commenters asked for 
clarification of the requirements that 
would apply to generators that do not 
generate hazardous waste at a uniforn1 
rate. Such "episodic generators" may 
generate, for example, less than 100 kg 
of hazardous waste one month, 
quantities of 100-1000 kg other months, 
or may periodically exceed 1000 kg in a 
single month. 

Several commenters requested 
clarification of what standards would 
apply to these episodic generators under 
different circumstances. Various 

· circumstances for which clarification 
was requested were r~ised; for example: 

(1) A generator that exceeds the 100 
kg/mo exclusion level periodically as a 
result of special operations such as tank 
cleaning; 

(2) A generator that usually generates 
between 100 and 1000 kg/mo, but 
exceeds 1000 kg in one month; 

(3) A generator that exceeds 1000 kg/ 
mo several times and accumulates all 
waste in a single tank; 

(4) A generator that periodically 
exceeds 1000 kg/mo and separates the 
"under 1000 ks/mo" waste from the 
"over 1000 kg/mo" waste. 

The Agency has always taken the 
position that a generator may be 
subjected to different standards at 
different times, depending upon his 
generation rate in a given calendar 
month (See, e.g .. 45 FR 76620, November 
19, 1980). Thus, a generator of less than 
100 kg in one calendar month would be 
deemed a conditionally exempt 
generator in that month, subject only to 
the requirements of§ 261,5; ho\vever, if 
in the next calendar n1onth, he generates 
more than 100 kg but less than 1000 kg of 
any regulated hazardous waste, he is 
subject to all of the standards being 
promulgated today, as his generator 
status hus changed. Furthermore, if he 
gener.ates more than 1000 kg in any 
calendar month, he is deemed to cbe a 
large quantity generator, subject to all 
npplicuble standards. Thus, any non
exempts waste that is generated during 
a calendar month in which the 1000 kg/ 
mo cutoff is exceeded is subject to full 
regulation until it is removed from the 
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generator's site. If such fully rcgulflted 
\vaste is mixed or combined with waste 
exempt or excluded from regulation or 
waste that is subject to reduced 
regulation under today's final rule. then 
all of the waste is subject to full 
regulation until the total mixture is 
removed from the generator's site. If, on 
the other hand, the generator stores 
separately that waste generated during 
a month in which less than 1000 kg (bu.I 
more th8.n 100 kg} of hazardous waste is 
generated, froip waste gener<.Jted during 
a month in which more than 1000 kg is 
generated, the former is subject to 
today's reduced requirements, while the 
latter is subject to full regulation. 

Therefore, generators v·:ho expect to 
periodically exceed the 1000 kg/ n10 
cutoff for the reduced requirements 
being promulgated today should be 
prepared to ship their waste off-site if 
they wish to avoid being subject to full 
regulation. 

Several commenters have suggested 
alternative· schemes for determining 
applicable standards, all of \.Vhich the 
Agency must reject. One commenter 
suggested that generators would 
determine their generator status on the 
basis of a "moving average" over a 12 
month period. If, for example, a 
generator exceeded 1000 kg/mo for 
several months but averaged between 
100 and 1000 kg over the course of the 
year, he would be subject to the reduced 
standards being promulgated today for 
100-1000 kg/mo generators. The major 
problem with this approach is that 
generators would not be able to 
determine what standards they \Vere 
subject to until as much as a year after 
they should have been complying with a 
specific set of requirements. For 
example, a generator who generates 
over 1000 kg the first month but v.tho 
expects his moving average to fall below 
1000 kg after 12 months could avoid 
preparing a contingency plan or 
complying with the other requirements 
of Part 262 applicable to large 
generators. This would also present 
enforcement problems, since it would be 
unclear which standards apply at any 
given point. Thus, the Agency believes 
that such an approach would not 
significantly reduce the implementation 
difficulties it was designed to address. 

The second approach suggested was 
establishment of a uniform time and 
qua.ntity cutoff for all generators, 
applying the same standards to the, 
sarne quantities, regardless of inonthly 
eeneration rates. Under this upproach, 
all generators would be allowed to 
utilizP. the 180~ and 270-day storage 
periods, provided the 6000 kg "cap" was 
not exceeded for all accumu!atPd 

hazardous wastes so that the reduced 
stundards of Part 262 for 100--1000 kg/ 
mo generators \'\'OU!d be extended to nll 
generators whO do not exceed 6000 kg 
on-site. 

\IVhile this approach would be simpler 
to adn1inister, it \Vould be inconsistent 
with the approach that Congress has 
directed the Agency to take in 
developing standards for generators 
who produce different quantities of 
\'Vaste. While the Agency is authorized 
lo consider such factors as small 
business impacts and n1anagement 
capabilities for 100-1000 kg/mo · 
generators, it is not explicitly authorized 
to do so for larger gencrato_rs. The 
Agency may not ignore ln this 
rulemaking the fact that the statute has 
established generation rate as a fr:;ctor 
in determining whether business 
impacts may be considered. Thus, ns 
discussed further in Unit III.C.4., belu\.\.'. 
the Agency may not extend to all 
genera tors the same tirr1e and quantity 
limitations applicable to 100-1000 kg/mo 
generators. 

C. Part 262 Generator Responsibilities 
EPA is today finalizing amendmeilts 

to Section 261.5 that will subject 
hazardous \vaste generators of 100-1000 
kg/mo to the Part 262 generator 
standards and simplify a number of 
those rei:iuiren1ents. This section of the 
preamble discusses the proposed 
amendments to Part 262 to relieYe 100-
1000 kg/mo generators of some of the 
administrative burden of r:omplying vvith 
the hazardous vvaste regulatory 
program, the comments received on 
each proposal and the Agency's decision 
with respect to each of the proposed 
amendments. 

The specific Part 262 requirements 
that EPA is amending for application lo 
100-1000 kg/mo generators are as 
follows: 

• § 262.20 {General Manifest 
Requirements) is amended to exempt 
generators of 100-1000 kg/mo from all 
manifest requirements if their hazardous 
waste is reclaimed under certain 
contractual agreements provided the 
generator complies with specific 
recordkeeping requirements set forth in 
this section. Some modifications to this 
amendment are being made in response 
to comments. 

• § 262.34 (AccumulatiOn Time) is 
amended to extend the period of on-site 
storage allowed for 100--1000 kg/mo 
generators without the need to obtain 
interim status or a RCRA permit froin 90 
days to 180 (or 270] days for quantities 
not to exceed 6000 kg. In addition. 
§ 262.34 is amended to specify the 
r('quirements that would apply to such 
on-site storag€ by tht:se generoturs. 

• A Ile\\'§ 2G2.44 lo Su!iµart U uf Pt~rl 
2U2 is added to r.xtn1pt genert1tors of 
10Ll--1000 kg/n10 !'ron1 the requirements 
to file and maintain records of bienninl 
and exception repor1.s. This exen1ption 
dne!'i not apply tu records pertaining to 
hazardous \i\'tls!e <letern1inations under 
§ 2fj2.40(d) and the extension of 
reli~ntion periods under§ 262.40(c). 

1. Notification and Idcntificatiun 
Number Requirements-§ 262:12 

In the August 1 proposal. EP;\ 
proposl~d tho l generators of 100--1 UOO 
kg/010 Le subject to§ 2ti2.12. which 
provides that generators not e:-;.clud(;d 
under § 262.10 or the provisiur>s of 
§ 261.5: (1) 1'-1ust not trcn !. stun~. d•spos;! 
of, transport. or offer for ln1ru;prirtuti11n. 
hazardous vn1ste v•;·ithout rt.:Ct!h·i:\g Hn 
EPA Idenlifir.dlion NurnlJcr: (2) inust 
obtain an EP1\ identific1;t[(1n number 
(and r.1ay do .c;o by con1plr:!ling nnJ 
submitting EP1\ fonn 8700--12); <-ind {::}j 
must ilot off et their hazardous wast~ lo 
transporters or to treatn1ent. storage. 
and disposal facilities that hu\'8 nut 
received an EPA identification nun1\ier. 

The n1ajorliy of commenters on the 
requiren1ent to obtain and US!' an EPA. 
identification number suppurtcJ the 
Agency's proposal not to exempt 100-
1000 kg/ rno generators from this 
provision. EPA LeJieyes that a 
centralized data base of firms subject to 
regulation under RCR1\ is essentiai for 
effective compliance monitoring <n~d 
enforcement. as \'\'ell as for 
characterizing the regulated cornrnunit~· 
to provide inforn1ation to Congress and 
to n1akc resource projections. Use of a 
unique identifying number is necessciry 
to effectively manage any large ddla 
base. Several commcnter.5 addeJ that 
requiring identification numbers for nil 
generators \'\•ho are subject lo 
substantial regulation minimizes 
confusion in the regulated conununity. 

Comrnen!ers \!\'ho opposed the 
requirement cited the Agency's cost 
estimate of $·1:0.00 per generator to 
obtuin a U.S. EPA Identification 
Number. lhe rompiexity of the 
app\ir:ation forn1, and the lack of a 
specific statutory requirement for 
Identification Nurnbers. J-fowever. the 
Agency does not believe that the 
requirement to obtain a U.S. EPA 
Identification Number is overly 
burdensome to these generators, gh·en 
the important function which. this 
requirement fulfills. 

SfJrne commc!ntf~rs who opposed lhe 
requirc1ment cited the complr.xity uf lhc 
EP.'\ Forni 8700-12, "Nollficatinn of 
J-luzardous V\'aste Activity." '!'ht! 
1\µcncy does not beli.eYe thilt \h(~ f'nnn i11 
overly co:i1p\ex. EP1\ Rt'r~ionu\ Office~ 
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hnve already received ov1~r :!IJ,000 
•.-ipplications for U.S. EP1\ lD nun1bers 
frofn generators of less th on 1000 kg/1no. 
In some cases, these applications \Vere 
prompted by requirements from 
transporters and facilities that handle 
waste from these generators. In other 
c<::1ses, Statefl require identification 
numbers for generators of less than 1000 
kg/mo. While the Agency is una\vare of 
any instances of 100-1000 kg/mo 
generators being unable to complete the 
form, EPA has initiated a major 
education program through trade 
associations, States, and grants to local 
governments and others, Y.'hich would 
\videly dissen1inate information that \.v.ill 
help generators comply with today's 
rule. The Agency has also prepared a 
supple1nental instruction sheet to 
provide additional information tu 
generators of less than 1000 kg/n10 who 
apply for U.S. EPA Identification 
Nun1bers. These instructions \Viii 
contain the EPA \Vaste codes for \Vastes 
con1monly produced by these 
generators. This information will allow 
n1any generators to complete the 
application \.vithout additional 
infunnation or research. Jn addition, 
generators ntay call the RCRA./ 
Superfund 1-folline or the Small Business 
f-lot!ine for information and assistance. 
These nun1bcrs are provideJ at the 
ht~ginning of today's notice. 

Some commenters suggested 
establishing a telephone system for 
obtaining identification nu111bers. EP.'\ 
considered this kind of syste1n in the 
proposal and concluded that the lack of 
a signed record from the \Vaste handler 
i,vould allow a high potential for 
confusion and misrepresentation. The 
1\gency still believes this to be true and 
no commenter \'\-·as able to suggest a 
1nechanis;:n for avoiding this. 

One commenter suggested that EPA 
!Uodify the application form to require 
generators to indicate ivhether th~~y 
generate less than 100 kg/Ina, 100-1000 
kg/mo, or more lhnn 1000 kg/mo. EPA 
recently modified the form to require 
generators to indicate~ V\'bether they 
generate more than 1000 kg/mo or le!ls 
than 1000 kg/mo of hazardous \Vastes. 

The Agency does not believe that 
there is any justification for exe1npting 
"infrequent generators" from the 
!dontificution Number requirem8nt. as 
~1uggested by one commenter. EPA 
believes that all 101H.OOO kg/mo 
generators should be known to the 
Agency, ho\vever infrequently they fit 
into the category, to allot fnllow·up if 
any problems urise. Also, use of an EPA 
rr.Ientification Numher vvhen wastes are 
~hipped tJff.i;ite helps enforcement 

Huthorities to kenp track of \vnste 
shipments. 

The Agency believes that the EPr\. 
Identification Number requirement, as 
proposed, is the best system for ensuring 
that the Agency has adequate 
information about these new members 
of the regulated community. 
Consequently, EPA is not modifying 
§ 262.12 for generators of 100-1000 kg/ 
mo. 

2. The t-Iazardous Waste Manifest 
System-Part 262, Subpart B 

This Unit discusses the proposed 
1nodifications to the hazardous waste 
manifest system for 100-1000 kg/mo 
generators for wastes shipped off.site. 
The issues raised in the comments on 
the Proposal include the "single" versus 
"multiple" copy or "rour.d-trip" 
manifest, the proposed exemption from 
manifesting for wastes shipped under 
certain reclamation agreen1t~nls. and the 
applicability of the manifest vvaste 
n1inimization certifica!ion provfsions of 
theHSWA. 

a. Number of Copies and Use of the 
A1an1fest: The PropogaJ for generators of 
100-1000 kg/mo of hazardous waste 
contained several modifications to the 
Uniform Hazardous VVaste Manifest 
system. The proposed rules would have 
exempted 100-1000 kg/mo generators 
from the following requirements: 1} to 
compete a multiple copy manifest form 
(§ 262.22), 2) to retain a copy for the 
generators' records(§ 262.23(a)(3)), and 
3) provide multiple copies of the 
manifest to the waste transporter 
(§ 262.23(b)). The effect of these 
proposed modifications to the manifest 
system would have been to exempt 
these generators from the "roundtrip" or 
"tracking'' function of the manifest 
system (i.e .. establish1nent of a paper 
trail for enforcement purposes) i,vhile 
continuing to require that a single copy 
of a fully completed manifest 

·accompany the waste shipment as a 
means to provide notice to subsequent 
handlers that the waste is hazardous. 
No modifications \Vere proposed to the 
requirrments to fully complete the 
manifest form, and to use established 
systems for obtaining forms from the 
appropriate State, except for a proposed 
elimination of the n1anifest document 
nun1ber from the required inforn1ution. 

These modifications to the manifest 
system were intended to minirniZP. 
impacts on small business while still 
n1eeting the underlying goal of J-JSW A to 
protect hun1an henlth and the 
environment. Dy reducing sonH~ of the 
paperwork requiren1ents associute<l 
with the full nt<Jnifest systen1, EP1\ 
believed that b1Jth of those goals could 
be seryed. Jn pnr!icvL::r. EPA b1~lirn:ed 

that the requiren1ent for these 
generators to obtain an EPA 
identificntion number, complete u sing!e 
r:opy of the n11.1nifest for all off-site 
shipments <:tnd for facilities to keep 
these n1anifests in its files created a 
significant h~gal obligation that the 
waste would be managed at approved 
hazardous waste management facilities, 
ns required under the l-ISWA. The 
Agency believed that this legal 

. obligation would not be significantly 
enhanced by requiring the use, 
distribution. and retention of multiple 
copies of the manifest form. 

In requesting public comment on the 
issue of lhe "single copy" manifest 
system, EP1\ pointed out that it v.·as not 
fully convinced that the relief being 
offered \Vas significant enough to Offset 
the potential confusion '\lvhich the single 
copy systr.m might cause, or to offset thP 
\o'ss of the "tracking" function of the 
manifest as un enforcement 1ne-chanisn1. 
EPi\ recuived extensive negative 
con1ment on the proposed amend1nents 
which have convinced the Agency that 
the 1nultiple copy manifest systen1 
should be adopted in the final rules. 

?v1any con11nenters asserted that 
exempting 100-1000 kg/mo generators 
from the "round·trip" hazardous waste 
manifest system (i.e. return of a signed 
copy by the designated facility to the 
generator as proof that 1.he shipment 
arrived) would not significantly reduce 
ad1ninistrative burden. Most 
commenters who represented both small 
and large businesses, State agencies and 
firms in the waste management industry 
believed that the information requested 
on the manifest was not particularly 
difficult to provide, and they did not 
object to the proposed requirements to 
provide essentially full manifest 
information. Many commenters argued 
that requiring full manifest information 
\Vas appropriate for all generators, and 
that the preparation of multiple copies 
of the manifest presented no 
incremental bur_den over a single copy 
system since manifests are generally 
obtained in carbon sets. requiring no 
real additional effort. These commenters 
also pointed out that retention of a copy 
for the generator's files poses a 1ninin1al 
burden due to the limited number of 
shipn1ents n1ost 100-1000 kg/n10 will 
need to muke under the extended 
accun1u!alion periods being pro1nulgated 
today for these generators (See Unit 
!II.C.4.). Given the liraited number of 
shipments most generators will need to 
n1ake to treatn1ent or disposal fJr;i!ities 
in a yeur (i.u. 2-4}, co1nmentcrs osserted 
that filing a n1anifest copy and replacing 
ii \\-'ith a copy signed and retur111!d by 
th~~ dcsigna!Hd f.icili!y '-vc.1s simply not 
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burdensome. Furthermore. virtuallv all 
commenters, many of i,.vhom rf~pre~ented 
snu1ll business, also indicated that 
retention of a copy of the rnanifest 
containing signatures of the transporter 
and facility would be done in any case, 
and was essential to demonstrate that a 
business had met its legal 
responsibilities in cases where the 
waste is mishandled by subsequent 
handlers. 

Another major concern of many 
commenters with respect to the single 
copy manifest system \Vas the confusion 
that would result from having hvo 
different manifest systems in place for 
100-1000 kg/mo generators and for 

~generators of over 1000 kg. While some 
comrnenters representing small 
businesses believed that the single copy 
manifest system was workable and 
provided a real reduction in 
administrative burden, virtually all other 
members of the waste management and 
regulated community argued for· a 
uniform manifest s;rstem. Many 
commenters representing larger 
corporations and firms with multiple 
facilities argued that a single uniform 
system would be the least confusing and 
least burdensome system. In addition, 
n1any commenters believed that 
different State and Federal tequirements 
\vould make it extremely burdensome 
for many small businesses to determine 
which manifest system applied to them. 
States, waste haulers, and facilities 
would also have the added burden of 
trying to verify the generator status of 
those utilizing a single copy form and 
because of the difficulty in 
administering a dual system, they Would 
simply require that all generators 
comply with the full system. -i 

One commenter also argued that the 
Agency's proposed single copy manifest 
was inconsistent with Congressional 
intent since the hammer provisions of 
Section 3001(d)(8), which included a 
requirement for return of a signed 
manifest by the facility to the generator, 
v•.rere intended by Congress to serve as 
the minimum regulatory standards. 
l·Iowever, the Agency can find no 
evidence in either the statute or the 
legislative history that would lead the 
Agency to this conclusion. The plain 
language of the hammer provision states 
". , . nothing in this section shall be 
construed to be determinative of those 
standards appropriate for small quantity 
generators", and Section 3001(d)(6) 
explicitly sets out the "minimum" 
standards that must be included in the 
regulations. In addition, the legislative 
history of Section 3001(d) indicates that 
the provisions of subsection (d){6) were 
to be regarded as statutory minimums 

ralln;r than !he hnmmer provisions of. 
subsection (d)(S]. See S. Rep. No. 284, 
98th Cong., 1st Sess. 11-12 (1983]; H.R. 
Rep. No.1133, 9Bth Cong. 2nd Sess. 101, 
103-104 (1984). Thus, the statute aod 
legislative history provide extensive 
evidence that Congress gave EPA broad 
n1,1thority to .establish whatever 
standards it deemed appropriate for 
these generators, and to vary the 
hazardous waste standards to minimize 

·burden, consistent \o\'ith protection of 
human health and the environment. 

A number of commenters raised 
concerns with respect to the 
ineffectiveness of the single copy 
manifest system in ensuring that waste 
shipments are properly tracked fr'om 
generator to transporter to facility. 
Under the propos1:,?d manifest system, a 
generator \.\r"Ould be required to complete 
a single copy of the manifest and to give 
it to the transporter who in turn would 
be required to sign it and turn it over to 
the des~gnated facility upon delivery of 
the waste shipment. The A2ency felt 
that this chain created a substantial 
legal obligation that the waste would be 
managed at a Subtitle C facility. 
I1owever, a number of commenters 
asserted that such a system would serve 
only to encourage unscrupulous 
transporters to either alter manifest 
information or simply dump the \.\'aste 
illegally, since the generator or others do 
not have any record of his accepting the 
\Vaste shipment. A number of States 
were concerned that the absence of 
multiple copies of the manifest in the 
records of the generator, transporter, 
and facility would compiete]y eliminate 
the ability of EPA or the States to 
enforce the requirement that the waste 
be managed at Subtitle C facilities. 
Further, these commenters felt that, 
whether or not the Agency takes an 
aggressive enforcement posture with 
respect to 100-1000 kg/mo generators, 
the mere existence of the multiple 
signed copies of a manifest serve as an 
essential incentive to properly manage 
the waste. 

The Agency finds persuasive the 
arguments presented by cornrnenters 
that requiring only the single copy 
manifest does not offer significant 
regulatory relief. The Agency has also 
concluded, based on public comment, 
that the single copy system may be 
insufficient to meet the statutory 
mandate to promulgate rules for 100-
1000 kg/mo generators v1rhich are 
sufficienl to protect human health and 
the environment. 

The difference in burden between a 
single copy of the manifest and a 
multiple copy of the manifest. both 
containing essentially full information, 

nppears to be negligible, so there is no 
real reduction in burden froin the single 
copy systenJ. Retention of a 1nanifest 
copy by the generotor ls a!so n1inimally 
burdensome and is in the generator's 
best interest. The absence of a round
trip or multiple copy manifest could 
encoufage,' rather than protect against. 
mismanagement of these wastes. Most 
in1portantly, requiring the generator to 
retain a copy for his records and provide 
multiple copies of the manifc;st to the 
transporter provides an essential 
incentive for al1 parties to fulfill their 
responsibilities under RCRA. Thus. the 
AgC'ncy has decided not to adopt the 
single-copy manifest system, as 
proposed. 

Consequently. generators of100-1000 
kg/mo will be subject to all of the 
requirements of Subpart B of Part 262 
with respect to the Unif:Jrm 1-faztadous 
Waste ManifeSt except for certain waste 
reclamation shipments as provided in 
Section 262.20, discussed beloiv. In 
addition, these generators will be 
subject to the recordkeeping provisions 

'of Subpart D of Part 262 with respect to 
manifest copies but will not be subject 
to the associated exception and biennial 
reporting requirements, as discussed in 
Unit lll.C.3, below. 

b. l\.fan1fest Exen1pUon for Certain 
lleclamation Sh1jJments: In the Proposal. 
EPA proposed to exempt generators of 
100-1000 kg/mo from all of the manifest 
requirements of Part 262, Subpart B, 
provided the waste was reclaimed under 
certain specific conditions, including: 

1. The generator would be required to 
have a \\'rilten agreement with a 
recycling facility to collect and reclaim a 
specified \.Vaste and to deliver 
regenerated material back to the 
generator at a specified frequency; 

2. The vehicle used to transport the 
waste to the recycling facility and to 
deliver regenerated material back to the 
generator must be owned and operated 
by the reclaimer of the waste: 

3. Either the generator or the reclaimer 
must retain title to the material at all 
times; and 

4. The generator and transporter/ 
reclaimer must comply with specific 
recordkecping requirements. 

Specific regulatory requirements 
which would have to be met in lieu of 
the manifest requirements were 
proposed as follows: 

1. A copy of the reclamation 
agreement is kept in the files of both the 
reclaimer and the generator for a period 
of at least three years; 

2. The reclaimer/ transporter records 
(for example, on a log or shipping 
docun1en!J the following information 
(which \Vould be required of 
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transporters in a proposed rimendment 
to § 263.20): 

• The name, address and EPA 
identification number of the generator; 

• The quantity of waste accepted: 
• All DOT required shipping, 

information; 
• The date the waste is accepted by 

the transporter; 
3. The above record accompanies the 

waste as it is shipped from generator to 
recycling facility; and 

4, The reclaimer/transporter keeps 
these records for at least three years. 

In proposing this exemption, EPA 
indicated that such agreem_ents satisfied 
the Agency's concerns that subsequent 
handlers of the waste would have 
sufficient notification and knolrvledge of 
the hazardous nature of the wastes 
being handled and that the wastes 
would be tracked properly from the 
generator to the reclaimer and would 
not be mismanaged. In addition, the 
Agency believed that such an exemption 
would encourage beneficial recycling 
activities and would avoid discouraging 
current operations of this nature by not 
imposing paperwork obligations that 
have no corresponding environmentB..l 
benefit. The Agency requested comment 
On the proposed manifest exemption and 
sought comment on other situations that 
might warrant reduced manifest 
requirements. 

While same commenters opposed the 
proposed manifest exemption as 
providing an opportunity for "sham 
recycling", most commenters suggested 
that the exemption be expanded to 
cover all recycling_ situations or to c.aver 
a broader scope of activity than that 
proposed. Some commenters felt that the 
narrow nature of the exemption would 
afford some segments of the recycling 
industry an unfair competitive 
advantage. One commenter suggested 
that the exemption apply to reclamation 
agreements with firms that collect 
wastes forTecycling but do not reclaim 
the wastes at their o'vn facility, but 
rather, ship them via a licensed 
hazardous waste hauler to a separately 
owned and operated reclamation 
facility. This commenter argued that the 
same degree of protection would be 
afforded under these Circumstances as 
under the proposed syste·m since the 
waste would still be transported and 
reclaimed at licensed or permitted 
facilities. Other commenters argued that 
the exemption should also apply to 
legitimate recycling situations where 
ownership of the material may in fact 
change hands, such as cases where 
reclain1ed material is not returned to the 
original generator but is instead sold to 
a third party. One commenter argued 
that the mere existence of a contract 

provides sufficient notice to subsequent 
handlers of the nature of tbe \Vas le and 
that adequate economic illcentives exist 
in any recycling situation to ensure · 
proper management. 

The proposed restrictions on 
applicability of the n1anifest exeinption 
were intended to serve the same 
functions that the manifest system does. 
The most important of these, the 
"tracki,ng" function of the manifest, must 
be replaced with adequate contractual 
relationships and commercial incentives 
if the exemption is to meet the test of 
protecting human health and the 
environment while reducing 
administrative burden. 

The Agency has considered various 
ways in which to expand the 
applicability of the exemption, including 
those suggested by commenters, and has 
concluded that unless the following 
proposed restrictions are retained, the 
exemption would allow unscrupulous 
persons to easily avoid the hazardous 
waste management system: 

First, the Agency believes that the 
requirement that the generator and 
reclaimer have a written agreement for 
collection and reclamation of a specified 
\Vaste and for redelivery of regenerated 
material at a specified frequency is 
essential. Such an arrangement {usually 
called a "tolling" arrangement) provides 
tracking and accounting of waste in 
place of the manifest system in \Vaste 
disposal situations. A simple 
reclamation contract without return of 
regenerated material to the generator 
would provide no tracking of the waste, 
since the generator would have no 
incentive to check on subsequent waste 
handling after he turns it over to the 
transporter or reclaimer. In addition, 
allowing the exemption in any 
contractual situation would make no 
distinction between recycling activities 
and off~site waste disposal activities, 
where normally there are also 
contractual obligations. Requiring return 
of regenerated material as part of the 
contractual relationship places the 
proper incentive on the reclaimer to 
actually reclaim material for delivery to 
the generator {othenvise he would be in 
breach of the contract) and on the 
generator to scrutinize the practices of 
the reclaimer. Unlike off-site waste 
disPOsal, the generator \Vould have 
some vested economic interest in 
ensuring proper management of the 
waste. 

Second, the Agency believes that the 
vehicle used to transport the waste to 
the recycHng facility and to deliver 
regenerated material back to the 
generator must be owned and operated 
by the reclaimer. Thia requirement 
·precludes third parties not bound by the 

reclamation agreement {i.e., independent 
transporters) from entering the closed 
loop created by the tolling arrangernHnl. 
Tbis is necessary to ensure that the 
waste is not mismanaged. Even if a 
generator were to ship his waste via a 
licensed hazardous waste hauler, he 
would have no assurance that the waste 
would actually be delivered to the 
reclamation facility with which he has 
contracted. In such a third~party 
transporter situation, where the 
transporter has no vested interest in 
proper handling and management of the 
waste, the Agency would deem it 
necessary to impose additional 
significant recordkeeping requirements 
on all handlers of the waste, and 
possibly impose additional requirements 
on the generator. This would defeat the 
purpose of the manifest exemption, and 
may even impose greater burden than 
the manifest itself. 

Third, the proposed recordkeeping 
requirements are an essential ingredient 
to providing the "paper trail" no longer 
provided by the manifest system. 

While the Agency originally 
considered the retention of ownership 
requirement to be another essential 
element due the vested interest it 
created (i.e., continuing legal 
responsibility for the material), a second 
look at this requirement, in light of 
comments received, has convinced EPA 
that it is unnecessary. The requirements 
of tolling and that the reclaimer and 
transporter be the same entity appear to 
adequately address the same concerns 
underlying the ownership requirement. 
While the vested interest in proper 
management of the waste may be 
theoretically increased if O\vnership is 
retained by the reclaimer or generator, it 
does not appear to add significantly to 
the economic interest created by the 
tolling arrangement. In addition, the 
concern that third parties would break 
the chain between generator and 
reclaimer is addressed by the 
requirement that the reclaimer and 
transporter be one entity. Moreover, the 
retention of ownership requirement may 
result in needless restriction on the type 
of commercial arrangements allowed 
between generators and reclaimers (e.g., 
where a reclaimer buys the waste from 
the generator and sells regenerated 
material back to the generator or to 
other parties). Therefore, the Agency is 
deleting the ownership requirement from 
the final rule. 

A number of commenters suggested 
that the Agency be more explicit in the 
regulation with respect to the periods of 
retention of the contractual agreements 
and the transportation logs since the 
proposed rule did not specify v1hen the 
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3-year recordkeeping period wus to 
begin. Consequently, the Agency is 
modifying the regulatory language of 
this amendment to specify that a copy of 
the reclamation agreement must be kept 
in the generator and reclaimer/ 
transporter's files for 3 years after the 
expiration of the agreement. A copy of 
the c61lection log or shipping paper for 
each shipment must be kept in the 
transporter's files for a period of 3 years 
after the date of the shipment. 

Several commenters also requested 
clarification on the applicability of the 
proposed exemption to waste mixtures 
where most, but not all, of the 
constituents were reclaimed. in the 
specific example cited, the Ageilcy was 
asked to clarify whether spent cartridge 
filters used in dry cleaning operations 
would qualify for the exemption, even 
though only a portion of the waste 
constituents are actually reclaimed. The. 
Agency believes such waste mixtures 
should also qualify for the manifest 
exemption, provided that the other 
coriditions of the exemption are met. 
There is no basis for distinguishil).g 
between, for example, bulk spent 
solvents that have impurities removed 
by a reclaimer, which impurities must he 
subsequently managed as hazardous 
waste, and waste constituents in a 
mixture that may not be reclaimed and 
must be disposeP. of as a hazardous 
waste by the reclaimer. In both cases, 
the manifest exemption for shipments to 
the reclaimer would not affect the 
responsibility of the reclaimer to 
properly manage the residues from the 
reclamation process.-

Another commenter requested 
clarification on whether the requirement 
that reclaimed material be returned to 
the generator limited the exemption to 
those situations where the generator 
received back the same waste sent for 
reclamation. The requirement that the 
generator receive regen~rated material 
back from the rec-laimer was intended to 
ensure. that the generator maintain a 
vested interest in ensuring that the 
reclamation facility was in fact engaged 
in bona fide recycling. However, the 
Agency recognizes that most 
reclamation is CQnducted through 
commingling of relatively small 
quantities of recyclable materials from a 
number of generators. The-manifest 
exemption only requires that the 
generator receive regenerated material 
back from the reclaimer, not that U be 
the identical material as was shipped to 
the reclaimer. The only requirement for 
receiving regenerated material back is 
that it be of the same type or prodar:t 
spec1fication as the material originally 
shipped for reclamation. While the 

Agency recognizes that this requirement 
will limit the exemption to situations 
where the generator purchases 
reclaimed solv~nt from one source, we 
do not agree with those commenters 
who believe this provides an unfair 
competitive advantage to firms with 
reclamation facilities. While the 
manifest exemption may reduce the 
paperwork burden for some firmS who 
have waste materials collected on a 
frequent basis, the Agency does not 
believe that it provides such a reduction 
in burden that companies qualifying for 
the exemption would-be able to reduce 
costs significantly. 

Other commenters asserted that the 
proposed exemption "VOuld be 
appropriate for generators of more than 
1000 kg/mo-who recycle their wastes 
under the same circumstances. While 
the Agency recognizes that some of the 
regulatory amendments being 
promulgated today for generators of 
100-1000 kg/mo could be considered for 
larger generators, to do so would require 
extensive review of the existing 
hazardous waste management system 
and case-by-case determinations as to 
the appropriateness of specific 
requirements. Furthermore, the elements 
that the Agency must consider in 
adopting rules for small quantity 
generators, including the economic 
impacts of full regulation on small 
businesses, are not necessarily relevant 
to the rules applicable to larger quantity 
generators. Therefore, the Agency is 
promulgating the manifeS"t exemption 
today only for 100-1000 kg/mo 
generators. 

c. Waste Minimization: Under section 
3002(b] ofHSWA, all generators must 
certify on the manifest required under 
subsection (a](5) that they have in place 
a program to reduce the volume or 
quantity and toxicity of the waste they 
generate to a degree determined by the 
generator to be economically 
practicable. Generators must also certify 
that their current method of 
management is the most practicable 
method available to minimize present 
and futU.re threat to human health and 
the environment. 

On July 15, 1985, EPA published a rule 
codifying_ a number of interim HSWA 
requireri18nts (50 FR 28702}. A revised 
Uniform Hazardous Waste Manifest 
Form (EPA Form 8700-22) was included 
in the Appendix to Part 262, and 
contained a revised certification 
statement.incorporating the wa,ste 
minimization provision. In the 
Codification Rule, EPA explained that 
the waste minimiz8tion provision did 
not apply to small quantity generators 
generating less than the quantities of 

acutely hazardous waste specified in 
§ 261.5 or to generators of less than 1000 
kg of olher hazardous waste, unless the 
generator accumulated quantities which 
exceeded 1000 kg, and thus became 
subject to Part 262. The waste 
minimization requirements were not 
applicable to these generators because 
section 3002(b} refers to "the manifest 
required by [section 3002] subsection 
(a)(5)" and the interim manifest 
provisions are imposed by section 
3001(d], not 3002(a)(5]. However, 
because section 3001(d] ofRCRA 
requires EPA to establish standards for 
100-1000 kg/mo generators under 
sections 3002, 3003, and 3004, the waste 
minimization certification requirements 
would apply to 100-1000 kg/mo 
generators upon promulgation of such 
standards. Since EPA did not propose to 
exempt 100--1000 kg/mo generators from 
the waste minimization certification 
requirements of section 3002(b) when it 
proposed rules for 100-1000 kg/mo 
generators on August 1, 1985, these 
generators would be required to certify 
compliance with the waste minimization 
provision when the standards under 
today's rule become effective. 

EPA believes that requiring 100-1000 
kg/mo generators to comply with the 
waste minimization certification 
provision imposes little or no additional 
administrative or technical burden and 
could, in fact, have real, environmental 
benefit. However, since the Agency did 
not provide the public with an 
opportunity to comment on the 
appropriateness of this provision for 
100-1000 kg/mo generators, EPA is 
publishing a separat.e notice elsewhere 
in today's Federal Register which 
explicitly requests comment on the 
potential burden which this requirement 
could impose on generators of 100--1000 
kg/mo. The specific reasons for 
proposing to apply the waste 
minimization -certification provision to 
these generators are described In detail 
in that notice. As noted in the other 
Feaeral .Register notice, EPA will accept 
public comment on this provision for 30 
days. If, after consideration of the 
comments, EPA determines that no 
exemption from the waste minimization 
certification requirement is warranted at 
this time, 100--1000 kg/mo generators 
will need to comply with the 
requirement by operation of law as of 
the date that the other Part 262 
requirements take effect (i.e., six months 
from today]. 

3. Recordkeeping and Reporting-Part 
262, Subpart D 

In the proposed rules for generators o. 
100-1000 kg/mo, EPA attempted to 
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significantly reduce the rer.ordkeeping 
and reporting burden on these 
generators, consistent with the statutory 
goals of pr9tecting human health and the 
environment while reducing impacts on 
small business to the extent feasible. 
. Specific proposed modifications to the 
recordkeeping and reporting 
requirements of Subpart D of Part 262 
included: 

• A proposed exemption from 
the recordkeeping requirements of 
§ 262.40{a) for manifest retention and 
§ 262.40(b) dealing with retention of 
Biennial and Exception Repor~s; 

• A proposed exemption from the 
reporting requirements of § 262.41 
(Biennial Reports) and§ 262.42 
(Exception Reports). 

This section of the preamble 
addresses the colnments received on 
these proposed modific8.tions to 
recordkeeping and reporting 
requirements and the Agency's final 
decision in each of these areas. 

a. Recordkeeping-:--§ 262.40: As noted 
in Unit III.C.2. of today's preamble, EPA 
received extensive comment on the 
proposed single copy manifest system 
which proposed to eliminate the need 
for retention of manifest copies as well 
els requirements for the use of a multiple 
copy manifest when shipping waste off~ 
site. A large number of commenters 
were generally supportive of efforts to 
reduce recordkeeping requirements to 
the maximum extent feasible, and many 
felt that no recordkeeping requirements 
whatsoever should be imposed on 100-
1000 kg/mo generators. However, many 
of these same cornmenters, when -
discussing the proposed single copy 
manifest, pointed out that most 
generators would opt to retain a copy of 
the manifest for their own records, in 
order to have a record of their waste 
management shipments, regardless of 
whether it was required by EPA. While 
some of these commenters did not want 
the retention of manifest copies to be 
required, they nevertheless felt such 
recordkeeping to be prudent. Other 
commenters believed that retention of 
manifest copies should be required, and 
that such a requirement does not impose 
an unreasonable burden since, as rroted 
above, virtually all generators would 
retain a copy for their records in any 
case. These commenters also asserted 
that the existence of a copy of the 
manifest in the generator's records, 
containing the signature of the 
transporter and ultimately the signature 
of the designated facility when the 
manifest copy was returned, was 
essential. 

The Agency agrees with these 
commenters that retention of manifest 
copies should be required. Existence of 
such records may be the OQ.ly defense a 

generator would have in enforcement 
actions or other litigation if the single 
manifest were to be changed by the 
transporter or if the waste is 
mismanaged. The existence of these 
records would allow a generator to 
demonstrate to enforcement personnel, 
should a problem in transporting or 
subsequent handling arise, that the 
generator had done his best to ensure 
proper management by fulfilling his 
generator responsibilities. While such 
proof would not eliminate any liabilities 
the firm may Otherwise have under 
RCRA and the Comprehensive 
Environmentql Response, 
Compensation, and Liability Act 
(CERCLA or "Superfund"), it could 
reduce the danger of the generator being 
considered the primary responsible 
party in a Superfund action. Also, as one 
commenter pointed out, given the large 
number of States, transporters and 
treatment, storage, and disposal 
facilities that would insist upon use of 
the full manifest system, it would not be 
appropriate for EPA to, in effect, 
encourage generators to deliver their 
only copy of the manifest to a 
transporter. 

EPA agrees with those commenters 
that believe that retention of a copy·of a 
manifest, signed by the designated 
facility and the transporter, does not 
pose an unreasonable burden for 100-
1000 kg/mo generators, who will most 
likely be shipping only 2-4 shipments 
per year. This is particularly true in_ light 
of the generally universal agreement on 
the need for generators to retain a copy 
for their own protection. EPA also 
believes· that retention of manifest 
copies provides the necessary incentive 
for all wastes handlers to execute their 
responsibilities in the manner required 
by state and Federal waste management 
requirements. Therefore, the Agency is 
not exempting 100-1000 kg/mo 
generators from the requirement to . 
retain a copy of each manifest in their 
files for a period of three years from the 
date of shipment or until a signed copy 
of the manifest is returned by the 
deSignated facility and is substituted for 
the original manifest for a period of 
three years. 

b. _Exception Reports-§ 262.42: As 
discussed in the proposal, EPA proposed 
to exempt 10~1000 kg/mo generators 
from the requirement to file an. 
exception report with EPA if the 
generator did not receive a signed copy 
of the manifest back from the designated 
facility within forty-five days of 
acceptance of the waste shipment by a 
hazardous waste transporter(§ 262.42). 
The proposed exemption from this 
requirement was based siJnply pn the 
lack of manifest copies under the 

proposed single copy manifest systen1. 
Under the proposed rule, a copy of the 
n1anifest V>'as not required to be 
returned to the generator by the facility, 
so that there would have been no basis 
for a generator to make a detern1ination 
as to whether or not his shipment 
actually arrived at the designated 
facility, and thus no basis for an 
exception report. 

In deciding to return to a full manifest 
system for 100-1000 kg/mo generators, 
the Agency deemed it appropriate to 
evaluate whether also requiring 
exception reporting would impose an 
unnecessary administrative burden on 
these generators in light of the 

'environmental benefit that would be 
gained. First, the Agency considered the 
responsibilities that would be imposed 
on the generators, which would incinde 
establishment of an internal tracking 
system, through filing or by computer, to 
allow the generator to determine 
\Vhcther a return copy of the manifest is 
overdue. In addition, the generator 1nust 
contact the transporter and/or permitted 
facility to determine the Status or 
location of the waste and manifest, and 
if unsuccessful, must file a report '\Tith a 
copy of the manifest and a cover letter 

. describing his efforts to locate the \\laste 
and the results of his efforts. Several 
commenters objected to imposition of 
these requirements and argued that this 
is the very type of paperwork 
requirement that Congress intended EPA 
to scrutinize before applying to small 
businesses. 

Second, the Agency considered the 
extent to which such reporting is 
necessary to protect health and the 
environment. Many commenters 
contended that the exception reports 
were essential to alert EPA and the 
States to lost shipments, and the Agency 
agrees that the exception report 
requirement is an important link in the 
full manifest scheme.4 However, the 
Agency has received very few exception 
reports since the requirement was 
adopted, leading it to believe that the 
tracking function of the multiple-copy 
manifest system is also working as a 
self-policing mechanism, ensuring that 

~One commenter cited legislative history as 
support for its argument that the modified e:\ception 
reporting requirement of section 3001(d)(8) must he 
included in the regulations because Congress 
deemed ii to be a minimum requirement. The 
legislative history of this provision indicates, 
however, that this was considered to be a minimum 
requiremP.nt only in the event that EPA did nol 
pro"mulgate final regulations by March 31, 19!llJ. <Hld 
that EPA is authorized to vary the manifesting ,rnd 
reporting requirements as long as the notice 
requirement is met. See S. Rep. No. 284, 98lh Cung., 
1st Sess. 11-12 (1983): H.R. RP.p. No. 1133, 9Blh C1mg. 
2nd Sess. 103 (1!l84). 
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\.Vastes reach their proper destination. In 
addition, the smaller relative risks 
associated with the smaller quantities of 
'va::;te generated by 100-1000 kg/mo 
generators do not necessitate the sa1ne 
degree of doi.tble-checking needed for 
large quantity generator shipments. 

In balancing the utility of the 
exception reporting requirements with 
the need to minimize the administrative 
and paperwork burden·on small 
businesses, the Agency has concluded 
that its decision to require the multiple 
copy manifest system for 100-1000 kg/ 
mo generators will provide sufficient 
assurance that waste shipments reach 
their proper destination, and that the 
incremental environmental benefits that 
may be gained by imposing the 
exception reporting requirement on 
these generators are outweighed by the 
associated administrative burdens. The 
capabilities of small businesses to 
develop and maintain internal tracking 
and follow·up systems are limited, and 
could prove to be very burdensome, 
especially where such follow·up 
reporting is seldom necessary. 
Consequently, while the Agency is 
tod~y requiring generators of 100-1000 
kg/mo to use a multi·part manifest form 
and requiring designated facilities to 
return a signed copy to the generator, 
the Agency h~s decided not to require 
generators of 10~1000 kg/mo to comply 
with the exception reporting provisions 
of Part 262. However, this exemption 
should not be construed as relieving the 
generators of the responsibility of 
assuring that their wastes are managed 
at Subtitle C facilities. This obligation, 
along with CERCLA liability should the 
waste ultimately be mismanaged, 
remains. Therefore, while EPA is today 
exempting generators of 100-1000 kg/mo 
from the requirement to file an 
exception report under § 262.42, it is 
specifically encouraging generators to 
perform the necessary follow.up to 
ensure that their waste shipments reach 
the designated facility. Should a 
shipment turn out to be truly lost, it will 
be in the generator's interest to send a 
copy of the manifest along with a.brief 
explanatory note- to EPA or the 
authorized State Agency in order to 
reduce the likelihood that the generator 
would be held solely responsible in an 
enforcement or Superfund action. 

c. Biennial Reports-§ 262.41: Section 
262.41 requires a generator who ships 
waste off-site to submit a biennial (i.e., 
every other year) report to the Regional 
Administrator by March 1 of each even 
numbered year setting out the quantities 
of wastes generated during the previous 
odd numbered calendar year and the 
disposition of the wastes generated. 

EPA proposed to exempt generators of 
100--1000 kg/mo from the requirement to 
con1plete, file, and retain copies of a 
biennial report. The Agency's rationale 
for this exemption was based on four 
points. first, the extent of error in State 
summary reports used to compile 
nationwide waste generated by all small 
quantity generators. As a result, the 
value of the data from reports that 
would be filed by 100-1000 kg/mo 
generators would not signficantly add to 
the value of the reports and the burden 
imposed would far outweigh' the benefits 
to be gained. Second, the Agency 
explained that the large number of 

·reports it would receive would far 
outweigh the agency's administrative 
ability to make use of the reports. Third, 
under the proposed single copy manifest 
system, generators would not have had 
the manifest copies that serve as the 
basis for preparation of biennial reports. 
Finally, the Agency explained that 
informa~ion on wastes generated by 
100-1000 kg/mo generators would still 
be available from reports required to be 
filed by treatment, storage, and disposal 
facilities. · 

Several States submitted comments 
which generally favored retention of the 
biennial report requirement for 100-1000 
kg/mo generators. Although generators 

1 would have available to them the · 
manifest informatioTI needed to prepare 
biennial reports under today's final rule 
imposing the multiple copy manifest, the 
remaining reasons for proposing this 
exemption remain valid. In addition, 
EPA received extensive comment 
supporting the proposed exemption from 
biennial reporting requirements as an 
appropriate means of reducing 
administrative burden without 
sacrificing protection of human health 
and the environment. The Agency 
agrees that this exemption is ~ 
appropriate. 

One State specifically suggested that 
EPA require biennial reporting from all 
generators who generate more than 6000 · 
kg or 12,000 kg in a calendar year and 
specifically requested clarification of the 
application of biennial report 
requirements to "episodic generator.a" 
[i.e., generators that produce quantities 
of hazardous waste that place them in 
differerit "generator categories from 
month to month). The Agency does not 
believe any benefit would be gained by 
establishing a new generator category 
based upon a yearly generation rate. 
Doing so would only add further 
confusion to an already complex 
regulatory scheme, and would be 
iru:onsistent with the month·to-month 
approach already established by statute 
and regulation. Also, episodic 

generators mu~it comply with the 
biennicil report requirements fort.hose 
n1on_ths in which they are "large 
quantity generators"; that is, they must 
submit reports on their hazardous waste 
activities for those months in which 
their' generator activities have changed 
and as long as the fully regulated waste 
remains on·site, 

Thus, the Agency is today finalizing 
the proposed exemption from the 
biennial report requirements of§ 262.41 
for generators of 10()-1CciO kg/mo, 
including an exemption from the 
provisions of this section requiring a 
description of efforts taken during the 
reporting ~ar to minimize waste 
generation. -· 

4. On.site Accumulation-§ 262,34 

As discussed in Unit LB.I. of today's 
preamble, generators of 100-1000 kg/n10 
are no longer conditionally excluded in 
Section 261.5 from the bulk of the 
hazardou.s \Vaste regulatory program. 
Instead, these generators, like other 
regulated hazardous waste generators, 
are subject to the requirements of Parts 
262-266, 270, and 124, to the extent those 
requirements apply. for generators of 
100-1000 kg/mo, however, these 

· requirements have been modified in 
certain instances to reflect their sma!\ 
business nature as well as specific 
statutory directives. · 

Section 262.34 contains the 
requirements for generators that 
accumulate hazardous waste on-sile. 
Under§ 262.34{a). a generator may 
accumulate hazardous waste on·site in 
tanks or containers in any.quantity for 
up to 90 days without the need to have 
interim status or obtain a storage permit 
under RCRA (or comply with Parts 264 
or 265) provided the generator complies 
with the limited requirements of 
§ 262.34. These requirements specify 
that: (i) the date upon which the period 
of accumulation begins is clearly 
marked on the tank or container; (ii) the 
tank or container is labeled with the 
words "Hazardous Waste": (iii) the 
generator complies with Subparts C and 
D of 40 CFR Part 265 (Preparedness and 
Prevention and Contingency Plan and 
Emergency Procedures, respectively); 
and iv) the generator complies with 
Subpart I of 40 CFR Part 265 if the waste 
is placed in containers or with Subpart J 
of 40 CFR Part 265 if the waste is placed 
in tanks, and he complies with the 
personnel training.requirements of 
§ 265.16. 

The proposed rules for generators of 
lOG-1000 kg/mo would have added a 
number of modifications to the § 262.34 
provisions, for 100-1000 kg/mo 
generators. This section of the preamble 
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discusses those proposed amendments 
and the issues raised by conunenters to 
the proposer) rules. 

a. Tin1e and Quantity lin1itations: 
Section 300l(d)(B) directs EPA, in 
developing regulations for 100-1000 kg/ 
mo generators, to allow storage of 
hazardous waste on~site without the 
need for interim status or a RCRA 
permit for up to 180 days. In addition. 
EPA is directed to a!lo\v these 
generators to store up to 6000 kg of 
hazardous ~vaste for a period of 270 
days without the need for interim status 
or a permit if the generator must ship or 
haul his waste greater than 200 miles. 
While no specific quantity cutoff\vas 
established far 180 day accun1ulation in 
section 3001(dJ a de facto limitation of 
6000 kg exists. (This is due to the fact 
that a 100-1000 kg/mo generator could 
produce no more than 6000 kg in a 180 
day period without exceeding 1000 kg/ 
mo at least once during that period, and 
thus become fully regulated under Part 
262 instead of under the modified 
standards being proposed today for 100-
1000 kg/mo generators.} EPA is today 
amending § 262.34 to allow for such on
side accumulation in tanks and 
containers by 100-1000 kg/mo 
generators for up to 18,0 days {or 270 
days for long-clistance transport) 
\Vithout the need to obtain interim status 
or a RCRA permit, in accordance with 
Section 3001(d)(6) of the HSWA, 
provided the requirements of§ 262.34 
nre 1net. 

A significant nu1nber of commenters 
~uggestetl variatidns on the proposed 
time and quantity limitations for on-site 
accumulation. A number of States 
supported the application of the existing 
90 Jay accumulation period to these 
generators in order to maintain 
consistency and reduce confusion. Still 
other comrnenter:s argued that the time 
limit for accumulation for 100-1000 kg/ 
n10 generators should be extended to a 
full year in order to allow economical 
shipments, provided the 6000 kg cutoff 
vvas not exceeded. Some com1nenters 
even favored unlimited accumulation 
time and quantity for these generators. 

Because the lime and quantity 
limitations are established in RCRA 
section 3001(d)(6), the Agency believes 
that it carries a heavy burden in varying 
these limitations. Except for emergency 
circumstances, aR discussed below, the 
,\gency does not believe that this 
burden has been met. 

While the 6000 kg cap arguably 
npplies only to the 270-day storage 
period, the Agency believes thnt the 
better interpretation is that the GODO kg 
cap applies to both storage periods. As 
noted above, a maximum of 6000 kg of 
hazardous waste could be accun1u!ated 

during a 180-dny period if the generator 
never generated more than 1000 kg in 
tJny given calender month. 
Consequently, any quantity in excess of 
6000 kg would mean that the generator 
was Bubject to full regulation at least 
one month during the 6-month period. 
Therefore, it is logical to apply the 
accumulation "cap" of 6000 kg to both 
storage for 180 as well as 270 days. In 
addition, as explained in the August 1 
proposal, the total quantity of 6000 kg 
remains the same whether or not the 
waste is accumulated on-site for 180 or 
270 days and the Agency could see no 
substantive difference in potential rhik. 
Finally, EPA believed that the high cost 
of transportation would dictate that the 
waste be managed at the closest facility, 
regardless of the presence or absence of 
regulatory criteria. 

One State commenter felt that the 
lack of specific criteria for allowing 270-
day accun1ulation could have the effecl 
of encouraging continued reliance on 
land disposal as there will be decreasing 
numbers of viable land disposal 
facilities in the future, and the remaining 
facilities will increasingly be located 
more than 200 miles away from the 
generator. This commenter suggested 
that EPA allow accumulation for only 
180 days for wastes that are destined for 
disposal but allow accumulation for 270 
days for wastes which will be treated or 
recycled. EPA does not believe that it 
has authority to make such a distinction 
since Congress has already established 
the condition that must be inet for 
accumulation for 270 days: where the 
\vaste must be shipped over 200 miles. If 
the closest facility is a disposal facility 
located greater than ZOO miles from the 
generator, to allow this generator only 
180 days would directly conflict with the 
plain language of the statute. 

Another commenter expressed 
concern over the enforcement of 180· or 
270-day accumulation periods in the 
absence of any specific criteria. This 
commenter felt that an inspector would 
have no way of ascertaining whether 
wastes which have been stored longer 
than 180 days but less than 270 days are 
destined for management at a disposal 
facility or a treatJnent or recycling 

·facility that is located further than 200 
mi!P.s-away. This commenter was 
particularly concerned that the lack of 
multiple copies of the manifest would 
eliminate the ability of the inspector to 
at least make a judgment based on the 
generator's previous waste shipments. 

The Agency has decided not to 
establish specific criteria for 
determining if a generator may 
accumulate hazardous wastes on-site 
for 180 or 270 days. EPA believes that 
1-1uch criteria would not serve any useful 

purpose. Under today's finul rule, 
however, generators would retain copies 
of mnnifes-ts which could be used lo 
ascertain the location of the facility 
which the generator has utilized for 
previous shipments. Therefore, manifest 
copies (or reclamation agreements) \vill. 
be available as a means to check the 
actual location of the 'destination 
facility. In uddition, the Agency \Vas 
concerned that establishing criteria for 
de1nonstrating that. the closest facility 
was greater than 200 miles from the 
generation site would be unnecessarily 
confusing and could have the perverse 
effect of causing waste to go to le_ss 
desirable management practices (e.g., 
\Vhere a disposal facility is located 
within 200 miles while a recycling 
facility is located over 200 miles from 
the generator, the generator could be 
forced to utilize the less desirable 
disposal facility). The absence of 
specific criteria will not pose an 
unreasonable obstacle to enforcement of 
the accumulation provisions. Thus, EP,\ 
is finalizing§ 262.34{e) as proposed. 

It should be noted that generators that 
have multiple \'\Taste streams which are 
managed at different facilities may 
actually be subject to different 
accumulation time limitations for the 
different \Vaste streams. A generator 
n1ay accumulate some wastes for 180 
days if they will be managed at a facility 
under 200 miles away and other wastes 
for 270 <lays provided the generator 
never accumulates a total quantity of 
hazardous waste on site that exceeds 
6000 kg and provided the generator 
complies with all applicable 
accumulation provisions. 

Today's rules also apply the existing 
provisions of § 26Z.34(b) requiring 
compliance with Parts 264, 265, and 270 
to 100-1000 kg/mo generators thut 
exceed the time limitations in proposed 
§ 262.34(d) and (e), Under the existing 
rules, and under the rules promulgated 
today, generators that exceed a time or 
quantity limitation must comply with the 
interim status requirements and obtain a 
storage permit. These requirements, as 
they would apply to 1()()-1000 kg/mo 
generators, are contained in new 
§ 262.34(!]. 

An additional component of the 
proposed § 262.34(t) amendments wou!d 
have allowed an additional 30-day 
accumulation period for generators of 
100-1000 kg/mo at the discretion of the 
Regional Administrator where he 
determines that such an extension is 
warranted due to temporary, 
unforeseen, and uncontrollable 

. circumstances. This amendment was 
based on an identical provision 
cu1 runtly applicable to large quantity 
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generutors. \'Vhile most commenters on 
this amPn<lrnent were supportive of the 
emergency extension provision, one 
commenter argued that the storage 
periods specified in the statute were 
clearly the maximum periods allowed. 
The Agency believes that Congress 
ne\'er intended for the Agency to 
pron1ulgate rules so inflexible that they 
could not take into account, and 
accommodate, Jegjfjmate emergency 
circumstances. In addition, the Agency 
assumes thB.t the emergency extension 
proYision is consistent with 
Congressional intent since it did not 
explicitly preclude such an extension 
"hen it adopted section 3001(d)(6). 
Therefore, the Agency is promulgating 
this provision as proposed. 

Several commenters requested the 
Agency to clarify the applicability of the 
"satellite provision" of 40 CFR 262.34. 
This provision allows generators to 
accumulate up to 55 gallons of non
aculely hazardous waste in "satellite" 
areas where the waste is generated in 
industrial processes v .. dthout complying 
""'ith the 90-day accumulation standards. 
See 49 FR 49568 (Dec. 20, 1984). Satellite 
areas are those places (under the control 
of the operator of the process generating 
the waste) i,.vhere wastes are generated 
in the industrial process and must 
initially accurnulate prior to removal to 
a cPntral area. Within three days of 
accumulating over 55 gallons, the 
generator is required to comply \'\''ith all 
applicable RCRA requirements for 
further management of any waste in 
excess of 55 gallons, \Vhen the satellite 
rule vvus promulgated, generators of less 
than 1000 kg/ mo of non-acutely 
hazardous waste {or less than 1 kg/mo 
of acutely hazardous waste) were not 
subject to any of the requirements of the 
satellite accumulation rule. See 49 FR 
49568-49570. This is because these 
generators were exempt from most of 
the hazardous waste management 
rcgula tions, including Part 262. 
f-Iowever, undef today's rule, only 
generators of less than 100 kg/mo will 
remain exempt from the regulations. 
Therefore, 100-1000 kg/mo generators 
may accumulate up to 55 gallons of non
acutely hazardous waste_ in satellite 
areas without meeting the storage 
requirements being promulgated today, 
so long as the requirements of 
§ 252.34(c) are met. Of course, as soon 
as the 55 gallon limit has been exceeded 
in any satellite area, any excess waste 
is subject to all applicable RCRA 
require1nents within 3 days. This means 
that the 180/270 day on-site 
accumulution provision for 100-1000 kg/ 
mo generators applies to any excess 

\Vaste three <lays ·after the 55 gallon lin1it 
has been exceeded. 

Two commenters who operate off
sho're drilling facilities requested 
ci<lfification on the applicability of this 
provision to off-shore facilities and 
central collection points located on
shore. These commenters cited their 
desire to avoid manifesting or using 
transporters \Vith EPA ldentification 
numbers in shipping wastes from off
shore facilities to on-shore collection 
areas. 

The satellite provision was intended 
lo provide for extended accumulation of 
waste in specific areas of generation to 
allow for more economical transporting· 
of v1raste within one site. The 
applicability of this provision does not 
address the extent to which a generator 
must comply \o\.'i th Parts 262 and 263 
when it is shipping \\-·astes off-site. EPA 
does not deem off-shore facilities and 
on-shore collection facilities to be "on
site", or the same site, as defined by 40 
CFR 260.10. To the extent that each 
facility has various points of waste 
gHneration, the satellite provision would 
apply; hovvever, as in any off-site 
hazardous waste shipment, the 
requirements of Parts 262 and 263 must 
be met. \Vhen \.\'astes generated at each 
off-shore facility are transported to an 
on-shore collection or storage facility. 

b. Standards Applicable ta On-site 
Accumulation: EPA proposed to modify 
certain of the requirements for· on-site 
accumulation by 100-1000 kg/mo 
generators in order to simplify the 
requirements for contingency plans and 
emergency procedures, and personnel 
training (contained in Part 265, Subpart 
D, and § 265.16). The specific · 
amendments to § 262.34 would be 
contained in new paragraphs (d), (e), 
and (f), specifying the particular 
requirements applicable to on-site 
accumulation by generators of 1_00-1000 
kg/mo. No modifications were proposed 
to the standards for storage in 
containers and tanks (Part 265, Subparts 
J and J) or to the requirements for 
preparedness and prevention contained 
in Subpart C of Part 265. EPA indicated 
that it believed these standards were 
appropriate and necessary and not 
undUly. burdensome. Several 
comrnenters have objected to the 
apparent inconsistency between 
application of the existing accumulation 
provisions of § 261.5 and § 262.34 and 
the proposed standards under Section 
3001(d) of the HSWA. Under the existing 
rules for conditionally exempt small 
quantity generators under§ 261.5 and 
the accumulation provisions of§ 262.34, 
generators who either generate 
quantities above specific cutoffs or ~vho 

accu1nulate quantities aboi'e those 
cutoffs Ol'er any period of time become 
subject to additional requirements. 
Thus, if the proposed rules were to be 
finalized, generators of less than 100 kg/ 
mo whO accumulated over 1000 kg/mo 
would be subject to full regulation under 
Part 262, including a 90 day 
accumulation time limit followed by 
permitting requirements for longer on
site storage. Also, if more than 1 kg of 
acutely hazardous waste were 
accumulated, full Part 262 standards 
would apply, including a 90 day 
accl1mulation time limit folloi,.ved by 
permitting requirements for longer on
site storage. Conversely, generators of 
100-1000 kg/mo wauld be allowed to 
accumulate up to 6000 kg for up to 180 or 
270 days and be subject to the specially 
reduced standards being promulgated 
today rather than full Part 262 
regulation. 

A number of commenters pointed out 
that generators who fall into different 
generator categories could be subject to 
different standards for essentially the 
same quantities of the same wastes. For 
exan1ple, a generator of just over 1000 
kg/mo would be subject to full 
regulation as would a generator of just 
under 1000 kg/mo who happens to 
accumulate above 1000 kg. These 
regulations include full contingency 
planning and personnel training (as well 
as exception and biennial reporting). At 
the same tin1e, a generator of bet\veen 
100 and 100 kg per month may ' 
accumulate up to 6000 kg and be subject 
to the special standards being 
promulgated today, including reduced 
contingency planning and personnel 
training requirements and exemptions 
from exception and biennial reporting. 
Thus, 6000 kg of hazardous waste could 
be subject to lesser standards than 
quantities closer to 1000 kg/mo. 
Substantial confusion may also result in 
determining \vhich storage standards 
apply, when, and for how long. The 
confusion is particularIY troubling for so 
called "episodic generators" that may 
move from one generator category to 
another from month to month. (See Unit 
Jll.B.z.e.) 

A number of commenters suggested a 
variety of alternatives schemes for 
eliminating the inequity and the 
confusion, including applying the 
reduced storage standards proposed for 
100-1000 kg/mo generators to all 
quantities of waste accumulated up to 
6000 kg., regardless of the source of the 
waste. These commenters believed that 
such a scheme -..vould greatly siinplify 
cornpliance and enforcement sincP. 
quantity of waste would be the only 
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criteria needed in determining \vhat 
.citorage standards should Hpply. 

The Agr.nr.y agrees that,. in theory, an 
approach that uniformly npplies-the 
same requirements to the same 
quantities of waste has sorne meri1. 
However, as discussed above, Congress 
has directed EPA to consider varying 
the standards for lOCHOOO kg/mo 
generators only, and to consider their 
small business nature in determlning 
which standards are appropriate for on
site accumulation. EPA is directed to 
relieve these genefators of unnecessarv 
burden, to the extent feasible, and ' 
consistent with protection of hun1an 
health arid the environn1eilt. Giv<!n that 
Congress has not extended such 
economic considerations to large 
generators, EPA is not authorized lo 
vary applicable storage standards, if 
they are necessary to protect human 
health and the environment. EP~4. has 
already deterinined that the existing 
storage standards applicable to 
generators of more than 1000 kg/n10 are 
necessary to reduce risks sufficiently. 
Therefore, EPA is retaining the existing 
standards for these generators. 

With regard to generators of less than 
100 kg/mo, EPA has more flexibility 
because they fall within the "small 
husiness" category that COngress \'\'as 
concerned about. The Agency decided in 
the proposed rules not to modify the 
uccumulatioh provision for generators of 
leas than 100 kg/mo because such a 
generator would need to accumulnll~ 
waste for at least 10 months before 
exceeding 1000 kg. However, it uppears 
to be inconsistent with Congressional 
intent that small businesses producing 
less than 100 kg/mo should be subject to 
more stringent accumulation standards 
than 100-1000 kg/mo generators for 
quantities between 1000 kg and 0000 kg. 
Therefore, EPA is today finalizing an 
amendment to § 261.5 that will subjeGl 
generators of less than 100 kg/mo to the 
same provisions of§ 262.34(d) as.rJl'e 
upplicable to generators of 100-1000 kg/ 
mo, when they accumulate i.vaste in 
quantities greater than 1000 kg but less 
than 6000 kg. 

i. Standards for Preparedness and 
Prevention-Part 265, Subpart C: Under 
§ 26Z.34(a), generators who accumulate 
hazardous waste on-site must comply 
with the requirements of Subpart C of 
Part 265 which contains requirements 
for facility preparedness and prevention. 
In the Proposal, EPA indicated its 
intention to apply all of the existing 
provisions of this Subpart. without 
n1odffication. 

Tho requirements for prep:.:uedenss -
Hnd prevention are as follows: 

• Section 265.31 requires thut 
facilities be mointaincd and opf)rated lo 

01ini1nize the possibility of fire, 
explosion, or uny unplanned reh~ase of 
haznrdous \-Vaste or hazardous wns!e 
r:onstitucnts to the environmcnl; 

• Section 265.34 specifies that 
facilities must be equipped with certain 
kinds of equipment (i.e., an internal 
comn1unications or alarn1 system, a 
telephone or other device capable of 
sum1noning emergency assistance, and 
appropriate fire control equipn1ent 
including fire extinguishers and water at 
adequate volume and pressure to supply 
fire control system) unless none of the 
wasteS handled at the facility require a 
particular kind of equipment: 

• Section 265.33 requires that this 
equipment be tested and maintai11ed. as 
necessary, to assure its proper 
functioning; 

• Section 205.34 requires that all 
persons involved in hazardous \vaste 
handling operations have immediate 
access to either internal or external 
alarm or. communications-equipment. 
unless such a device is not required 
under § 265.32; 

• Section 265,;is requires the owner or 
operator of the facility to maintain 
sufficient aisle space to allov.· the 
unobstructed movement of personnel 
and equipment to any area of fai;Hity 
operation in an emergency, unless aisle 
space is not needed for any of these 
purposes; and 

• Section 265.37 requires the ot.vner or 
operator to attempt to make certain 
arrangements tvith police, fire 
departments, State en1ergency response 
teams, and hospitals, as appropriate for 
the type of waste handled at his facility 
and the potential need for the services 
of these organizations. Further, if State 
or local authorities decline to enter into 
such arrangements, the owner or 
operator must document the refusnl. 

The Agency did not propose any 
an1endments to Subpart C because they 
are appropriate and necessary and not 
unduly burdenso1ne. The requirements 
all involve corrunon sense principles for 
preparedness and prevention Y\·hich 
hazardous waste handlers can and 
should address in order to ensure safe 
handling of hazardous wastes. Also, 
since the requirements are structured 
such that specific equipment and -, 
procedures are required only on an ":Js 
neec!eil" basis, the existing regulation 
provides complete flexibility for 
hazardous waste generators to tailor 
their preparedness and prevention 
activities to the specific kinds of wastes 
handled al the facility. 

Most c:om1nenters believed that these 
requirements provided sufficient 
flexibility for 100-1000 kg/mo gener8to1·s 
to tailor their preparedness activities to 
their specific waste n1anagemnnt 

at:ti\'ities 1-1nJ n!!eds. While EP1\ 
rnqtH):;ted con1n1ent on the pussibt!ii,\ nf 
in1pnsing 1nore specific but less 
numnrous .requirements in order Lo 
nlleviate potf)ntial uncertainty uver 
which procedures are appropriate fnr 
particular types of wastes, the 1\gen1;y 
has decided that the broad principles 
en1bodied in.Subpart Care prefernbl1~ to 
the specific suggestions made by 
con,menters. For example, one 
con1n1Bntcr felt that the require1ncnt lo 
make arraugements with state and lo1:al 
authorities, as needed, would confuse 
many ,generators and suggested th;1t 
EP.i\ substitute a simpler require1n.ent 
that a generator simply request a visil 
from the fire department. EPA b~lif~v~s. 
however, that such a specific 
requirement would not provide 
sufficient preparedness in san1e ca'sr·~\ 
\Vhile in others it may be overly 
burdensome, as where no ignitablP. or 
flHmm:=:ible 1;\·astes are mannr28d at th:;; 
f:lite. ~ 

A number con1n1enters i.ve.re 
concerned that the requiremen1 to 
document refusals to make upprppr:u11~ 
arrangements by state and local 
authorities and health care faciliti1~s 
would prcivc to be extremely 
burdensome to small businesse;>, 
particularly since refusals are seldon1 
likely to be rnade in writing. EPA. did nu! 
intf:nd to convey a neu<l for generoAors 
to obtain written refusals fnJn1 every 
entity thal declined to visit lhc fueilil\. 
For purposes of this requin~n1ent, EPi\ 
will consider u signed and du h:d !ettnr 
from the generator to the state nr loc<Jl 
entity which attempts to make such 
<11'!'ange1nents to be sufficient 
docun1entation of an attempt to n1a"k1· 
the uppropriate arrangements. 

One c_:ommenter believed that the 
f!)ljUire1ncnt to make arrange1nents \Viib 
appropriu!e state and ll1cal en1er~ency 
fH~rvice facilities "'"'"S unnecessarv 
wht~re generators maintain.their ~\vn 
fire, security, and emergency health care 
personnel at some of their !arger 
facilities and that such facilities should 
be 11lloY\'Cd to fulfill this r'equircnH~nt 
w·ithoul n1aking outside arrange1nents. 
While the Agency did not intend to 
preclude the use of on-site emergency 
personnel to provide prepn.redne."ls in 
the cnse of emergencies, F.P,-\ does not 
agree that such arrangen1ents alone will 
ahvays be sufficent to comply 1;vith the 
requirements of Subpart C iv here the 
naturt~ of lhe \vaste 1nanuoeml'nl 
opcrntions at that facility.'~outd rcsull in 
e1nerg1~ncies also requiring the 
involvement of Slnte and local 
effiergt~ncy snrviccs. 

Thi.<> commenter was also cun1:1HnioJ 
th;J!" EP1\'s broad definition of "facllit.v" 
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could require that preparedness ond 
prevRntion n1{'asurcs be muintnined 
throughout every portion of thfl 
generator's property instead uf just 
those areas where \.Vaste is 
accumul;.ited. EPA has never intended 
its broad definition of "facility" {sec 50 
FR 26712) to be used in application of 
the preparedness and pre\·ention 
res::•.d;.lions: rather, the definition of 
"f~tci!ity" in § 260.10 is used. Applying 
this narrower definition nuikes clear 
that-the preparedness and prevention 
regulations only require the generator to 
take those precautions and n1aintain ' 
that equipment necessary to ensure that 
they are adequately prepared to respond 
to emergencies rein ting to the hazardous 
waste operations of the facility. If 
special equipment or precautions are not 
needed for this purpose in nreas of n 
fucility where hazardous wastes are not 
managed, then a generator is not 
expected to maintain them in those 
areas. At the same time, however, other 
precautions, such as adequate aisle 
space, may be needed in areas outside 
of the immediate •vas.te accumulation 
area in order to ensure adequate access 
to emergency equipment in the event of 
a fire, explosion, or release of hazardous 
waste or hazardous 1 .. vaste constituents. 

For the reasons discussed abo\'e, the 
Agency does not believe thut 
n1odifications to Subpart C of Pa~t 265 
are appropriate for generators of100-
1000 kg/mo and is, therefore, applying 
the existing Subpart C requirements to 
these geni::rators. 

ii. Standards for Contingency Plans 
and Emergency Procedures-Part 26'5, 
Subpart D, and Personnel Training 
Requirements: Under§ 262.34(a), 
generators who accumulate waste on
site must comply with certain 
requirements in Part 265, Subpart D. 
pertaining to contingency plans and 
emergency procedures and personnel 
training requirements. These 
requirements are contained in § 265.16. 
The § 265.16 require1nents are intended 
to ensure that personnel are adequately 
prepared to manage hazardous waste 
and to respond to any emergencies that 
are likely to arise. EPA considered 
applying these same requirements to 
100-1000 kg/mo generators since, for the 
most part, the requirements embody 
common sense principles that are 
necessary and appropriate for facilities 
managing hazardous waste. However, 
these requirements appeared to Ur~ 
unnecessarily burdensome in son1e 
cases (e.g. requiriilg formal classroom 
training and written, detailed 
contingency plans) and costly and could 
have unnece~sarily severe irnpacts on 
rnany small ~usinesses. The Agency 

therefore proposed a simpler set of 
requir·emcnts for generators of 100-1000 
kg/mu to reduce the administrative 
burdl.!n on small businesses \rvhile still 
protecting human health and the 
environrncnt. 

EPA proposed and requested public 
corr1ment on the following requirements 
for 100-1000 kg/mo generators that 
would be contained in a new § 262.34(d): 

• At all times, an "emergency 
coordinator" {E.C.), (i.e., someone 
familiar with these requir!'!menls), must 
be on-site (or on call). The coordinator 
may also designate someone to act in 
his place. 

• The generator must post certain 
inforn1ation next to the telephone, 
including: the name and telephone 
number of the E.C.; location of·fire 
extinguishers and spill control material: 
and the phone number of the fire 
department; 

• The generator must ensure that all 
employees are thoroughly familiar with 
proper \Vaste handling and emergency 
procedures; 

• The generator (or the E.C.) would 
have to respond to any emergencies that 
arise. In the case where an emergency 
\\'as serious enough to warrant a visit by 
the fire department or when the 
generator (or E.C.) has knowledge of a 
spill of hazardous waste that could 
reach surface water or otherwise 
threaten human health or the 
environment, the generator would have 
to notify the National Response Center 
and file a report \Vith the EPA Regional 
Administrator as provided by proposed 
§ 262.34(c)(3)(E). 

EPA believed these requirements to 
be adequate to protect public health and 
the environment from fires, leeks, spills, 
or other releases from generators of 100--
1000 kg/mo who are accumulating waste 
on-site prior to shipment off-site. 

While many commenters supported 
the reduced contingency plan, 
emergency procedures, and personnel 
training requirements as proposed, a 
numberQf commenters did not agree 
with the proposed modifications. 
Several commenters believed that 
relaxing the standards for on-site 
accumulation for 100-1000 kg/mo 
genereturs \\'ould not be appropriate 
given the increased quantities of waste 
\\'hich can be accumulated (i.e .. 6000 kg) 
and the generall}• less sophisticated 
waste management expertise of smaller 
firms. Some Commenters suggested 
various approaches including requiring 
full Subpart D compliance for all 
quantities accumulated above specific 
limits, such as 1000 kg or 3000 kg. Other 
commen!ers argued that the reduced 
stnndards \\'efP. appropriate not only for 

generators of 100-1000 kg/mo, but also 
lo larger generators and suggested that 
the reduced standards apply lo all 
accumulated quantities between 1000 kg 
and 6000 kg. 

Since the Agency recognized in lhe 
proposed rules that applying standards 
to 100-1000 kg/mo generators 
accumulating waste on-site in quantities 
up to 6000 kg was of some concern, it 
was careful to rnodify the standards 
only where administrative requirements 
not essential to the substantive 
functioning of the standards were 
involved. Thus, the standards, as 
modified, are sufficient to protect human 
health and the environment from release 
of wastes accumulated by 100-1000 kg/ 
mo generators. , 

EPA does not believe it is appropriate 
to apply the reduced standards to 
wastes accumulated by generators of 
more than 1000 kg/mo. As previously 
discussed, EPA's authority to consider 
areas in which to reduce burdens 
extends to small quantity generators. 
Also, as discussed in Unit III.A. above, 
the relative risks posed by wastes 
accumulated by large quantity 
generators are greater. Thus, genera to.rs 
of greater than 1000 kg/mo must comply 
with the requirements of Subpart D of 
Part 265 if wastes are accumulated on
site prior to shipment off-site. 

A number of commenters also 
suggested several modifications to the 
proposed standards. Some comrnenters 
were concerned that the requirement 
that each business designate an 
emergency coordinator to be on cell at 
all times would impose an undue burden 
because this would require that the 
emergency coordinator be trained in 
emergency response procedures. One 
commenter believed that the term 
"emergency coordinator" would be 
confusing since it implies that the 
individual must have a high degree of 
training in risk assessment end 
abatement. 

The intent of this requirement was 
simply to ensure that each generation 
facility had at least one person available 
at all times who could be contacted and 
would know what steps to take in the 
event that an emergency should arise. 
EPA envisioned that for most small 
businesses, the owner or manager 
already fulfills this requirement by being 
available 24 hours a day in case an 
emergency, such as a fire or burglary, 
occurs at that facility. EPA does not 
intend that generators n1ust hire and 
train a new erriployee for this task. 
Viewed in this light, this requirement is 
reasonable and not unduly burdensome. 
In addition, there is no rRason whv 
sznnll busineflscs would confu~e the 
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term "emergency coordinator" with the 
more forn1al On-Scene Coordinators ot 
Superfund clean-up sites, 

With regard to the proposed personnel 
training requirement that a generator 
ensure that all employees be made 
thoroughly familiar with waste handling 
and emergency ,procedures; several 
commenters were in favor of more 
--stringent personnel training 
requirements. One commenter noted 
that personnel training is necessary to 
manage tanks properly and to prevent 
tank contamination and recommended 
that the Agency adopt more stringent 
personnel training requirements if more 
than 15 drums or 7 ,500 pounds 
(approximately 3400 kg) are 
accumulated on-site, i\nother 
commenter objected to allowing 100-
1000 kg/mo generators, who typically 
have fewer resources and less expertise 
than large quantity generators, to 
accumulate 6000 kg on-site with reduced 
personnel training standards, and 
suggested that personnel training plans 

- be required whenever more than.3000 kg 
are accumulated on-site. This 
commenter suggested that criteria such 
as the nature of the waste and the 
history of spills and releases fron1 the 
generator be established to allow EPA 
or State agencies to require a generator 
of 10()-1000 kg/mo to establish and 
implement a personal training plan. 

In the absence of any justification 
provided by commenters, the Agency 
does not believe that establishing an 
intermediate limit on ac'cumulation, 
after which more formal personnel 
training requirements apply, would 
result in any significant increase in 
protection to human health and the 
environment. While EPA agrees that 
risks involved increases as waste is 
accumulated, it believes that the 
requirements adopted are adequate to 
protect against the risks from fires, 
leaks, spills, or other releases. The 
proposed requirements embody the 
s'ame principles contained in the 
existing personnel training 
requirements, but rely less on the 
preparation of written plans in order to 
reduce the burdens on 100-1000 kg/mo 
genera tors. 

One commenter suggested that if a 
100-1000 kg/mo generator at any time is 
required to prepare a personnel training 
plan because he generated more than 
1000 kg in any one month, he should be 
required to maintain the personnel 
training plan for at least the following 
six months even though he produces no 
more than 1000 kg/mo during that 
period. The commenter suggested that 
this requirement would impose little 
burden because the plan would already 

be in existence and \vould only need to 
be implemented. The Agency is not 
adopling this suggestion. No rationale 
was offered by this or other comrnenters 
regarding any additional protection that 
this approach would provide. In 
addition, the Agency disagrees with the 
conclusion that little burden would be 
imposed in maintaining a plan. For 
example, the generator would be 
required to update job titles, job 
descriptions, job qualifications, names 
of employees in each position, and 
standards for the introductory and 
continuing training needed for persons 
in each position. Furthermore, even if 
not required by regulations to maintain 
and follow their plans, many of the 
genera'tors of 100-1000 kg/mo \Vho were 
previously generators of more than 1000 
kg/mo will nevertheless continue to use 
their plans as the basis for their 
personnel training program. 

An-other commenter in favor of more 
stringent personnel training 
requirements argued that the approach 
proposed by EPA is too broad and 
unenforceable, and that lhe Agency 
should require employees to sign a 
document stating the "what, when, and 
were of employee training." The Agency 
believes that such an approach would 
add considerable burden to the 
generator without providing any 
subtantial additional degree of 
protection, particularly since the "what, 
when, and where" are not explicitly 
prescribed under either the current rules 
or today's amendments. 

Two commenters argued that 100-1000 
kg/mo generators should be exempt 
from all personnel training requirements 
on the basis that personnel training 
would be too costly and burdensome for 
most small businesses and because less 
than 1000 kg/mo would be "too small to 
endanger the environment or public 
health". The Agency does not agree that 
100-1000 kg/mo generators should be 
exempt from all personnel training 
requirements. While the Agency agrees 
that the risk to human health and the 
environment posed by 100-1000 kg/mo 
generators is less than the risk posed by 
large quantity generators, some risk is 
still present. The Agency has, therefore, 
proposed less stringent rules for 100-
1000 kg/mo generators, which \vill 
mitigate th"is risk while minimizing the 
regulatory burden upon these 
generators. 

A number of commenters suggested 
that the Agency limit the scope of the 
training requirement since it is 
inappropriate to require that all 
employees of a generator receive 
personnel training, regardless of their 
job responsibilities. According to these 

con1n1entcrs, some firms, particularly 
large con1panies, may have clerical and 
Qffice stnff as well as some part-time 
and lemporary personnel "who will 
never be involved or even remotely 
associated with the firm's handling of 
hazardous waste", and requiring these 
employees to be thoroughly familiar 
with hazardous waste management 
techniques would be a poor use of the 
firm's resources. One commenter 
suggested that this requirement be 
applied only to those employees who 
handle hazardous waste as part of their 
job. 

The Agency agrees that it \t\'outd.not 
make sense to require training in topics 
not germane to an employee's areas of 
responsibility since this would add 
considerable burden to some firms 
without corresponding environmental or 
health benefits. Thus, the Agency has 
amended the regulations to clarify this 
issue. The rule promulgated today states 
that generators "must ensure that all 
employees are thoroughly familiar 'vith 
proper \Vaste handling and emergency 
procedures relevant to their job 
responsibilities during normal facility 
operations and emergencies/' just as for 
large quantity generators subject to 
§ 265.16, implicit in the regulations is the 
requirement that the type and amount of 
training necessary for each employee 
stems from his specific responsibilities. 
Employees who handle hazardous 
wastes as part of their normal job 
responsibilities or are likely to handle 
waStes in an emergency situation must 
be thoroughly familiar with proper 
waste handling and emergency 
procedures. Employees who work in or 
adjacent to areas where hazardous 
wastes are generated, handled, or stored 
but do not handle hazardous v.1astes, 
must still be trained to be thoroughly 
familiar vvith basic emergency 
procedures. Part~time or ten1porary 
employees must also receive 
appropriate training. 

iii. Standards for Accun1ulation in 
Containers-Part 265, Subpart I: Section 
262.34 requires that in order to 
accumulate hazardous waste on-site 
without a permit, the generator must 
1neet certain requirements. If the vvaste 
is stored in containers, the generator 
must comply with Subpart I of Purt 265 
(§§ 265.170 thru 265.177) which contains 
the follov1ing general requirements 
applicable to the management of 
hazardous waste storage containers: 

• They must be kept in goo'd condition 
and any leaking containers replaced 
(§ 265.171); 

• The containers must be compatiLle 
with the hazardous \Vaste stored in them 
(§ 205.172); 
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• Containers holding hazardous 
v-1aste must always be closed during 
storage (except when necessary to add 
or remove wastes) and must not be 
ha.ndled in a way that would cause them 
to rupture or leak ( § 265.173); 

• Containers must be inspected at 
least weekly to check for leaks and any 
signs of corrosion(§ 265.174}; 

• Containers holding ignitable or 
reactive wastes must b.e placed at least 

· 50 feet from the facility's property line 
§ 265.176); and 

• Incompatible wastes must not be 
placed in the same container so as to 
cause fires, leaks, or other discharge of 
hazardous waste or hazardous waste 
constituents(§§ 265.177 and 265.17(b)), 

In addition, § 262.3.4(a)(2) requires that 
the date u·pon which each period of 
storage begins is clearly marked on each 
container and§ 262.34(a}(3) requires 
that each container be marked w'ith the 
words "Hazardous Waste", 

Since these requirements embody 
common sense ''good housekeeping'' 
requirements necessary to avoid 
releases into the environment, EPA 
proposed no modifications _to these 
standards for 100-1000 kg/mo 
generators. Comments received 
generally indicate that these 
requirements were not unduly 
burdensome and would be appropriate 
for 100-1000 kg/mo generators. The one 
major concern raised by a number of 
commenters, however, is the 
requirement that a buffer zone of at 
least 50' from the property boundary be 
maintained for reactive or ignitable 
wastes. Since many smaller generators 
are located in urban areas, it is not 
uncommon for these generators to be 
located on lots that would not permit the 
maintenance of a 50-foot buffer zone. 

EPA agrees with corilmenters that this 
requirement would put many small 
businesses in a situation in which it 
would be impossible to comply. Since 
the Agency has already proposed to 
modify the buffer zone requirement to 
increase flexibility in such situations (49 
FR 43290, June 5, 1964), it would make 
sense for the Agency to exempt 100-1000 
kg/mo generators from the 50-foot buffer 
zone requirement until the Agency 
promulgates final storage standards. -
Whether the Agency ultimately decides 
to ~pply the proposed standards to these 
generators or to propose a more tailored 
set of standards, it would be 
inconsistent with the directives 
contained in HSWA Section 3001(d) to 
consider impacts on small business to 
include, in the interim, the existing 
buffer zone requirement. Therefore, as 
an interim measure, the Agency is 
exempting 100-1000 kg/mo generators 
from the § 265.176 requirement that 

containers holding ignitable or reactive 
wUstes must be placed at least 50 feet 
from the property boundary. Of course, 
100-1000 kg/mo generators should 
endeavor to store igllitable or reactive 
wastes as far from the property 
boundary as is practicable. 

With the exception of the modified 
buffer zone requirement, EPA is 
incorporating by reference the 
requirements of Subpart I of Part 265 
into § 262.34(d). 

iv .. Standar_<;ls for On-site 
Accumulation in Tanks-Part 265, 
Subpart]: As in Subpart I, Subpart J 
contains general standards that must be 
followed by generators storing 
hazardous waste in tanks under § 262.34: 

• Wastes must not be placed in tanks 
if they could cause ruptures, leaks, 
corrosion, or otherwise cause the tank to 
fail(§ 265.192[b)); 

• Uncovered tanks must be operated 
with at least 60 centimeters {2 feet} of 
freeboard or a secondary containment 
dike or trench to prevent overfilling 
spillage(§ 265.192[c)); 

• Where waste is continuously fed 
into a tank, the tank must be equipped 
with a waste feed cutoff or bypass 
system to stop the inflow to the tank 
(§ 265.192[d)); 

• At least once ~ach operating day, a 
generator must inspect, where present, 
discharge control equipment (e.g., waste 
feed cut-off systems and drainage 
systems), data gathered from monitoring· 
equipment {e.g., pressure and 
temperature gauges), and the level of 
waste in the tank to assure compiiance 
with the above freeboard require1nents 
(§ 265.194 (a)(l), (a)(2), and (a)(3)); 

• At least weekly, a generator must 
further inspect the construction 
materials of the tank and the area 
immediately surrounding the tank to 
detect corrosion or obvious signs of 
leakage(§ 265.194 (a)(4) and (a)(5)); 

• Special requirements apply to 
ignitable or reactive waste, and 
incompatible waste that are more or less 
analogous to those in Subpart I, The 
major difference is in the requirements 
for ignitable or reactive waste which, 
when stored in a covered tank, must be 
in compliance with buffer zone 
requirements contained in Tables 2-1 
through 2-6 of the National Fire 
Protection Association's {NFPA} 
"Flammable and Combustible Liquids 
Code." These requirements are based on 
the hazardous characteristics of all 
combustible and :flammable liquids and, 
as such, are applicable to any type and 
size of tank. While the Agency· is 
modifying the buffer zone: requfrements 
for containers, as discussed in the 
previous section, the Agency did not 
receive any comments indicating that 

compliance with the NFPA code with 
respect to tanks would be impossible for . 
small quantity generators. Therefore, the 
exisling buffer zone requirements for 
tanks will apply to generators of 100-
1000 kg/mo, 

The requirements of Subpart J are 
meant not only to protect human health 
and the environment, but are in the 
generator's best interest by reducing the 
likelihood of damages or injuries causeQ_ 
by leaks and spills. The Agency did not 
propose to modify these standards for 
100-1000 kg/mo generators, and no 
commenters raised any objections to 
application of the existing Subpart J 
requirements to 100-1000 kg/mo 
generators. Thus, the Agency has no 
reason to believe that the existing tank 
requirements present a problem for 
these generators, and is including them 
in this rule. · 

As discussed in detail in the Proposal, 
the Agency is developing new 
n1anagement standards for tank storage 
that may require secondary containment 
for accumulation tanks. These proposed 
amendments to Subpart J (50 FR 26444, 
June 26, 1985) could impose additional 
costs if applied to generators of 100-1000 
kg/mo \Vho accumulate hazardous 
waste in tanks. In .the Proposal. the 
Agency requested and received public 
comment on a variety of options related 
to the proposed tank amendments. 
However, the Agency has not yet ' 
completed its evaluation of this issue 
and has not issued any final 
amendments to Subpart J. Accordingly, 
the Agency is today applying to 
generators of 100-1000 kg/mo only those 
Subpart J requirements currently 
required under § 262.34. Application of 
any modified tank standards to 
generators of 100-1000 gk/mo will be 
evaluated in the final tank rule after 
consideration of all comments received 
on both the August 1 Proposal and the 
tank proposal of June 26, 1985. 

The requirements of existing Subpart J 
of Part 265 are, therefore, incorporated 
by reference in§ 262.34{d), and are 
applicable to generators of 100-1000 kg/ 
mo. 

5. International Shipments 
On March 13, 1986, EPA proposed 

regulations under § 3017 of HSWA 
regarding exports of hazardous waste 
(See 51 FR 8744). The proposed 
reguliltions would prohibit export of 
hazardous waste unless certain 
requirements are met. These 
requiremens include advance written 
notification to EPA of any plans to 
export hazardous waste, prior \Vritten 
consent to such plan by the receiving 
country, attachment of a copy of the 
consent to the manifest accompanying 
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each vvaste shipment, and conforn1ance 
of the shipment to such consent. EPA 
also proposed a manifest pursuant to 40 
CFR Part 262, Subpart B, or equivalent 
State provision, which specifies a 
treatment, storage or disposal facility in 
a foreign country as the facility to which 
the waste will be sent. Under 40 CFR 
261.5 and today's final rule all 
generators, including those generating 
less than 100 kg/mo, would qualify as 
exporters under the export proposal. 
Although the Agency is not aware of 
any exports by generators of less than 
1000 kg/mo, and hence, did not propose 
to change the applicability of the export 
requirements to these generators, the 
Agency has requested comn1ent from 
generators of less than 1000 kg/mo on 
whether the Agency should partially or 
totally exempt them from the proposed 
export requirements. Thus, generators· 
affected by today's final rule should be 
a\vare that they may be subject to 
additional regulatory requirements in 
exporting hazardous waste, and that 
they have the opportunity to sub1nit 
comn1ents regarding the applicability of 
those requirements to the public docket 
established for the export proposal. 

D. Transportation Issues 

The existing standards for 
transporters of hazardous waste are 
contained in 40 CFR Part 263, and are· 
applicable to any form of hazardous 
waste transportation that requires the 
use of a hazardous waste manifest 
(§ 263.10(a)). These standards pertain to 
compliance with the manifest system, 
recordkeeping, and actions to be taken 
in response to spills or discharges of 
hazardous waste. Taken in conjunction 
\Vi th U.S. Department of Transportation 
(DOT) requirements under the 
Hazardous Materials ·Transportation 
Act (HMTA) regarding labeling, 
marking, packaging and placarding 
(incorporated in 40 CPR Part 262, 
Subpart C), such standards are deemed 
by the Agency to be those necessary to 
protect human health and the 
environment during the transportation of 
hazardous waste. 

In directing EPA to develop standards 
for generators of 100-1000 kg/mo, 
Section 3001(d)(7) o!RCRA, as 
amended, specifically states that 
"nothing in this subsection shall be 
construed to affect or impair the validity 
of regulations pursuant to the 
1-"Iazardous Materials Transportation 
Act." Consequently, EPA did not 
propose any substantive amendments to 
applicable DOT requirements or to Part 
263. However, several minor 
amendments are necessary to hring the 
trani;i..orter standards into conformance 

with toduy's final stun<lards for 100-1000 
kg/mo generators. 

In addition, commcnlers on the 
proposed rules raised a number of 
transportation-related issues. The 
Agency is finalizing proposed § 263.20(h) 
to specify certain recordkeeping 
requirements for transporters (who are 
also reclaimers} accepting unmanifested 
hazardous waste from generators 
utilizing the § 262.20(e) exemption for 
wastes reclaimed under contractual 
agreements. While one commenter 
argued that these recordkeeping 
requirements were too burdensome, the 
Agency does not agree. The manifest 
exemption is an entirely voluntary 
arrangement that substantially reduces 
the paperwork for both generators and 
transporters. The transporter need not 
maintain the prescribed records if he 
chooses instead to comply with the 
manifest system. A number of 
commenters were concerned about the 
lack of established transportation 
networks for the collection and 
transportation of less than full 
truckloads of hazardous waste. Three 
commenters stated that EPA should take 
steps to encourage such networks, and 
suggested various alternatives. Two 
commenters suggested that EPA· 
encourage the establishment of 
coUection centers for waste from 100-
1000 kg/mo generators by extending the 
current 10·day peri~d for transportation 
to 21 days and accelerating the issuance 
of storage permits far facilities \Vhich 
serve as collection and transfer stations 
for small quantity generator \Vaste. One 
of these commenters specifically 
suggested that development of a class 
permit concept for these facilities might 
be a viable solution. 

EPA agrees that the development of 
networks and centralized collection 
centers will help to increase compliance 
with these regulations. However, 
commenters have not adequately 
demonstrated a need for longer 
transportation time than the 10 days 
currently provided. Nor does EPA 
believe that the establishment of an 
expedited permit process for these 
facilities is feasible. Both of these issues 
are discussed in greater detail in the 
following section on facility standards. 
It should be noted here, however, that 
such networks can be established at any 
time within the confines of the 
applicable regulations. 

Some commenters expressed concern 
about EPA's discussion in the proposed 
rules of self·transportation of hazardous 
wastes, stating that all of the standards 
for hazardous waste transportation 
should be imposed on such generators. 
In the proposal. EPA explained that self-

transportntion of hazardous waste by 
gener[-1tors \Vos not precluded by the 
regulations, provided the generator 
obtained a U.S. EPA ID number and 
complied with the provisions of Part 263 
and the applicable portions of 
Department of Transportation 
regulations. EPA did not intend to crea!e 
the impression that self-transportation 
could be conducted without compliance 
with the full Part 253 standards for 
hazardous waste transportation. 

Other commenters.supported the 
concept of licensing transporters to 
assume the responsibilities of the 
generator with respect to manifesting. 
As EPA explained in the Proposal, 
transporters may Currently assume n1os: 
of the generators' manifesting 
responsibilities except for signing the 
certification statement. One commenter 
believed that the transporter of a 
hazardous waste shipment should 
assume liability for the waste if that 
transporter completed the manifest and 
removed the waste from the generator's 
establishment. EPA may not alter the 
liabilities established by statutes such 
a~ CERCLA, which applies the concept 
of joint and several liability to all 
handlers of a hazardous substance. In 
addition, EPA believes that removing 
RCRA liability from generators would 
remove an important incentive for them 
to ensure that their wastes are properly 
transported and managed. EPA, 
therefore, is taking no action that would 
alter a generator's liability under current 
regulations and statutes. 

Two States requested an amendment 
to§ 262.20(e) to allow generators of100-
1000 kg/mo to transport waste to a 
temporary collection site of a hazardous 
\Vaste clean-up program or Amnesty 
Di.iy without the need to complete a 
manifest. They stated that the 
requiren1ent to complete a manifest may 
discourage some establishments from 
participating. Under most "Amnesty 
Day" programs of which the Agency is 
aware, homeowners are encouraged to 
bring their unwanted household 
haz·ardous wastes to a central collection 
point where they are sorted, packaged, 
and subsequently transported to an 
approved hazardous waste managemenl 
facility. In some cases, small quantity 
generators have been allowed to discard 
their wastes through similar programs. 

Section 261.4(b)(1) exempts household 
waste from all of the hazardous waste 
requirements of RCRA. Thus, no 
manifesting is required for transport of 
wastes that are exempt from regulation 
under § 261.5. However, because 
quantities of hazardous wastes from 
generators of 100-1000 kg/mo could 
pose a substantial risk if improperly 
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managed, tbe Agency has decided to 
impose manifest requirements on these 
generators, except in the case of certain 
reclamation agreements. The existence 
of a State·approved collection center 
does not, on its own, provide assurance 
that the waste would be transported or 
handled properly prior to or during 
transportation to such a facility, or 
indeed, that the shipment would ever 
reach such a facility. Consequently, 
development of some recordkeeping and 
transportation requirements would be 
needed which would offset nny potential 
savings of such an exemption. 

E. Part 26'4/255 Facility Standard Issues 

The requirements for facilities that 
treat, store, or dispose of hazardous 
waste are contained in Parts Z64 and 265 
of the hazardous waste regulations. The 
Part 265 standards are applicable to 
facilities under interim status, a 
condition which allows a facility to 
continue opera ting until it receives a full 
RCRA permit..{See HSWA section 
3005(e)). Th"Part 264 standards 
establish the minimum standards to be 
incorporated into a full RCRA permit by 
EPA or a Stale with an EPA authorized 
hazardous waste program. 

Section 261.S(b) previously exempted 
generators of 100-1000 kg/mo of 
hazardous waste from the facility 
requirements of Parts 264 and 265 that 
cbver the on-site treatment, storage, or 
disposal of hazardous waste, provided 
the facility is at least approved by a 
State to manage municipal or industrial 
(non-hazardous) solid waste and no 
more than 1000 kg of hazardous waste 
were accumulated at any tinie. Under 
the rules promulgated today, this 
exemption will continue to apply only to 
generators of less than 100 kg/mo of 
hazardous waste. Generators of 100-
1000 kg/mo of hazardous waste will be 
subject to full regulation under Parts 264 
and 265 if they accumulate hazardous 
waste on-site for greater than 180 (or 
270) days, exceed the 6000 kg 
accumulation limit, engage in waste 
treatment in other than tanks, or manage 
their waste in surface impoundments, 
waste piles, landfills, or land treatment 
facilities. In addition, those State
approved municipal or industrial waste 
facilities that manage wastes only from 
generators of 100-1000 kg/mo will also 
no longer be exempted from the Part 264 
and 265 permit requirements. In the 
proposed rule, the Agency requested 
comments concerning the application of 
the uniform Part 264 and 265 
requirements to generators of 100-1000 
kg/mo and to the treatment, storage, and 
disposal facilities that accept waste 
from the generators. 

1. Activities Requiring Permits 

Under today's final rules, 100-1000 kg/ 
mo generators will be required to obtain 
a permit if they treat or dispose of 
hazardous waste on-site {except for 
treatment in tanks or containers during 
the 180/270 day accumulation period in 
conformance with Subparts J or I of Part 
265, respectively) or accumufate 
hazardous waste on-site in tanks or 
containers for more than 180 (or 270), 
days. -

A number of commenters agreed with 
the need to manage wastes from 
generators of 100-1000 kg/mo at fully 
permitted facilities. They argued that no 
special exemptions or requirements 
should be applied to the management of 
waste fromthese generators because the 
characteristics of the waste, not the 
source of the waste, poses the threat to,
human health and the environment. 

Two commenters opposed the 
requirement for generators of 100-1000 
kg/mo who accumulate waste on-site for 
longer than 180 (or 270} days to obtain 
RCRA permit, and argued that the 
accumulation time limit before 
permitting is required should be 
extended. One of the commenters also 
maintained that determining the 
maximuII] quantity of hazardous waste 
that may be accumulated at a non
permitted facility should be based on 
the degree of hazard posed by the waste 
and the generator's capacity to transport 
the waste off-site. The EPA disagrees 
with both of these positions. As noted in 
Unit III.C.4.a. of today's preamble, the 
HSWA of19B4 clearly limit Agency 
discretion in this matter. The Agency 
carries a heavy burden in extending the 
time limits established under section 
3001(d)(6), and except for emergency 
circumstances, the Agency does not 
believe there to be sufficient 
justification for extending the limits 
Congress has established. 

Another commenter opposed any 
permitting requirement due to the 
economic burden that would be placed 
on a small number of generators. Whila 
some generators of 100-1000 kg/mo may 
be burdened financially by the 
requirements promulgated today, 
Congress has already judged that 
outside of the accumulation limits 
allowed for in Section 3001(d)(6), 
disposcil Of wastes from these generators 
at permitted facilities is necessary to · 
protect human health and the 
environment. In addition, since the rules 
allow generators to manage their 
hazardous wastes off-site, they are able 
to avoid the cost of acquiring a RCRA 
permit, if they so choose. 

Several commenters suggested 
exemptions from the RCRA permitting 
requirements or reduced permit 

requirements for on.site waste 
treatment. Some cornmenters stated that 
there is a need to encourage on·site 
treatment to reduce the amount of 
wastes sent off.site and that the 
permitting requirements may hamper the 
ability of generators to treat wastes at 
their facilities. 

The Agency disagrees that on-site 
treatment should be encouraged by' 
exempting those generators of 100-1000 
kg/mo from the RCRA permitting 
requirements. To the extent that these 
generators are conducting the same 
treatment/storage or treatment/disposal 
as other permitted facilities, their on-site 
treatment activities pose a potential risk 
to human health and the environment. 
Therefore, reduced or eliminated 
permitting requirements would be 
inappropriate. 

Of course, no permitting would be 
required if a generator chooses to treat 
their hazardous waste in the generator's 
accumulation tanks or containers in 
conformance with the requirements of 
§ 262.34 and Subparts J or I of Part 265. 
Nothing in § 262.34 precludes a 
generator from treating waste when it is 
in an accumulation tank or container 
covered by that provision. Under the 
existing Subtitle C system, EPA has 
established standards for tanks and 
containers which apply to both the 
storage and treatment Of hazardous 
waste. These requirements are designed 
to ensure that the integrity of the tank or 
container is not breached. Thus, the 
same standards apply to a tank or a 
container, regardless of whetfier 
treatment or storage is occurring. Sint;e 
the same standards apply to treatment 
in tanks as applies to storage in tanks. 
and since EPA allows for limited on-site 
storage without the need for a permit or 
interim status (90 days for over 1000 kg/ 
mo generators and 180/270 days for 100-
1000 kg/mo generators), the Agency 
believes that treatment in accumulation 
tanks or containers is permissible under 
the existing rules, provided the tanks or 
containers are operated strictly in 
compliance with all applicable 
standards. Therefore, generators of 10U-
1000 kg/mo are not required to obtain 
interim status and a RCRA permit 1f 1hl:' 
only on-site management which llH!j' 

perform is treatment in an accumulation 
tank or container that is exempl fnun 
permitting during periods of 
accumulation {180 or 270 days). 

Two commenters suggested tha1 H 

mechanism should be created lo loilor 
RCRA permits to the circumstances :..if 
individual facilities. For example. 011e 

commenter specifically asked for a 
simplified and streamlined permit for 
the incineration of spent paint spray 

. ' 
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booth filters. The Agency accepts the 
need to consider individual 
circumstances when drafting RCRA 
permits. llowever, in order to protect 
human health and the environ1nent, the 
Agency must impose certain minimum 
permit requirements for each waste 
management facility. Additional 
provisions may be incorporated into a 
permit to account for unique 
circumstapces at individual facilities 
(see § 270.32). At the present time, the 
Agency has decided not to take any 
action regarding the tailoring of 
regulatory requirements for permitting 
specific types of waste management 
activities for generators of 10(}-1000 kg/ 
mo. At a future date, the Agency may 
consider altering the regulatory 
requirements for specific waste types or 
handling practices that pose a low 
potential for harm to human health and 
the environment. 

Two commenters discussed the need 
for establishing regional collection 
centers for the temporary storage of 
v.·astes from generators of 100-1000 kg/ 
mo before being sent to treatment, 
storage, or disposal facilities. One of 
these commenters suggested that the 
collection centers may also offer waste 
identification and packaging services 
and could be sponsored by State or local 
governments. Both commenters 
contended that regional collection 
c.:enters will be needed because most 
waste shipments from generators of 100-
1000 kg/mo will be too small to justify 
the expense of direct transportation to 
TSDFs in less than truckload quantities. 
The commenters further stated that 
these collection centers should not be 
required to meet the full RCRA permit 
requirements for storage facilities. 

While the rules promulgated today 
may increase the cost of waste 
transportation services for many 
generators of 100-1000 kg/mo, 
generators of 10(}-1000 kg/mo are 
allowed to accumulate hazardous waste 
at their facilities for 180 .{or 270) days, 
thereby reducing the need for frequent 
shipment off-site and off-site collection 
centers. Nevertheless, if regional 
collection and storage facilities are 
established, these centers will probably 
accumulate significant volumes of 
various types of hazardous waste. The 
storage of large amounts of hazardous 
waste, regardless of its point of origin, 
poses the potential for harm to human 
health and the environment. Therefore, 
the Agency believes that the 
requirements for storage and disposal 
facilities as described in Parts 264 and 
265 must also apply to regional 
collection facilities. Furthermore, wastes 
shipped from a generator of more than 

100 kg/mo to a collection center must be 
properly identified, manifested, 
packaged, labeled, marked, placarded, 
and transported in accordance with 
Paris 262 and 263 and applicable 
regulations promulgated under the 
Hazardous Materials Transportation 
Act. 

One commenter proposed that 
generators of 100-1000 kg/mo be 
exempted from the full corrective action 
for continuing releases provisions of 
RCRA section 3004(u), which apply to 
all solid waste management units at a 
Subtitle C facility seeking or issued a 
permit. EPA disagrees with the 
suggestion. Section 3004(ufapplies to 
releases to all media; however, the 
Agency believes that action is required 
only wh.ere necessary to protect human 
health and the environment. Section 
3004(u) requires that all permits issued 
to Subtitle C facilities after November 
1984 shall include schedules of 
compliance and financial assurance for 
completing any necessary corrective 

· actions for releases of hazardous waste 
or constituents from any solid V\'aste 
management unit at the-facility, 
regardless of the time at which such 
waste was placed in such unit. The clear 
statutory directive precludes a reading 
of the statute that limits an owner's or 
operator's responsibilities to waste 
placed in units during his or her tenure 
or for releases from solid waste 
management units that are not 
"regulated units." 

The corrective action requirements 
will apply only to the few generators of 
100 to 1000 kg/mo who choose to seek 
permits. Thus, the potential burden of 
corrective action must .be accepted by 
those who choose to manage their 
hazardous waste on-site. Should such a 
generator become subject to .the 
corrective action provisions, the Agency 
is considering the advisability of taking 
into account the-firm's ability to pay 
when establishing a compliance 
schedule and thereby reduce the burden 
to.generators of 100-1000 kg/mo. 
Nonetheless, the goal of these rules is to 
reduce the risk to human health and the 
environment from uncontrolled releases 
of hazardous waste. The risks 
asSOciated with such releases depend on 
the nature of each individual release, 
not on the quantity of hazardous waste 
generated by the facility. There is no 
rational basis for distinguishing between 
generators of 100 to 1000 kg/mo and 
larger quantity generators when 
determining whether a release, once it 
occurs, poses an imminent threat to 
human health and the environment and 
needs to be cleaned up. 

2. 1\pplicability of Permitting 
Requirements to Recycled Wastes 

Several commenters addressed the 
issue of recycled wastes. One 
commenter stated that generators of 
100-1000 kg/mo who recycle the 
generated products should not be 
required to meet full Parts 264 and 265 
facility standards. The commenter 
argued that since recyclable wastes are 
frequently handled as if they were 
original products, they should not be 
subject to regulation. This approach has 
already been considered by the Agency 
and rejected (See 50 FR 614, 617 
(January 4, 1965). At the time, EPA 
indicated that wastes often have little 
independent economic value, but are 
recycled to avoid disposal costs. UnlesS 
the wastes are extremely valuable (as in 
the case of precious metal-containing 
wastes], there is little incentive to avoid 
leaks and spills. EPA sees no reason to 
reconsider the issue at this time. 

Two other commenters sought 
clarification concerning whether the 
proposed rule requires on-site waste 
recycling operations to be permitted 
under Parts 264 and 265. While the 
actual recycling operation is generally 
not subject to permitting, the rule does, 
indeed, require (or will require) 
permitting for certain recycling activities 
and for storage associated with 
recycling activities. Generators of 100-
1000 kg/mo of recyclable materials must 
obtain a permit or interim status if all of 
the following conditions are met: 

{1) The material is a solid waste. 
Whether or not a inaterial qualifies as a 
solid waste depends upon both what the 
material is and how it is being recycled. 
See § § 261.2 and 261.4(a). 

{2) The solid waste is a hazardous 
waste, Generally, the waste must be 
listed or exhibit one of four 
characteristics. See § § 261.3 and 
261.4(b). 

(3) The hazardous waste is not 
exempt from regulation under § 261.6, 
Exempted materials include industrial 
ethyl alcohol tho..t is reclaimed and scrap 
metal. 

(4) The non-exempt hazardous waste 
is stored on-site for more than 180 days 
(or 270 days if it is to be transported at 
least 200 miles). See§ 262.34(d). 

If the solvent is stored in anticipation 
of reclamation for more than 180 days, 
however, the generator must obtain a 
permit or interim status. See § 262.34(f). 
In addition, use constituting disposal 
and burning for energy recovery would 
also be recycling aclivities re4uiring a 
pern1it. 
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3. Permit By Rule 

T\VO commenters argued that 
generators ofl00-1000 kg/mo should be 
allowed to obtain a RCRA "permit by 
rule" (under § 270.62) and by-pass the 
Parts 264 and 265 permitting process. 
Permits·by rule have been granted by 
EPA to facilities already regulated and 
permitted under other Federal laws, 
provided that the facilities are in 
compliance with their permits and other · 
specified requirements. For example, 
ocean disposal barges or vessels are 
granted permits by rule und~r RCRA 
§ 270.BO(a} for ocean dumping because 
those activities are already permitted 
under the authority of the Marine 
Protection, Research, and Sanctuaries 
Act, as amended U.S.C. 1420 et seq. 

·The comrnenters are requesting EPA 
to apply permits by rule in such a 
manner that could effectively exempt 
generators of 100-1000 kg/mo from 
Federal requirements. They have 
suggested that the proposed rule 
requiring full Part 264 and 265 standards 
for generators of 100-1000 kg/mo \vould 
be .too burdensome. One commenter 
noted that a pern1it by rule would allo\.Y 
for relief from full RCRA requirements 
and thus allow for continued waste 
treatment/minimization activities on~ 
site. The second commenter explained 
that 100-1000 kg/mo generators are 
already regulated under State and local 
environmental prograins. This 
commenter suggested that permits by 
rule should be issued for generators of 
100-1000 kg/mo who are in compliance 
with "adequate State and local 
environmental programs and permits." 

EPA does not believe that it is 
appropriate to effectively exempt these 
generators from Parts 264 and 265. First 
of all, Congress explicitly directed EPA 
to require that \Vastes from these 
generators be managed at Subtitle C 
facilities. Second, EPA believes that 
compliance with the permitting process 
is essential to provide protection of 
human health and the environment. EPA 
disagrees that State and local regulatory 
programs for generators of 100-1000 kg/ 
,mo are sufficient to maintain proper 
protection of human healt~ and the 
environment, since most S'tate programs 
do not now require that such waste be 
managed at Subtitle C facilities. Of 
course, States with authorized RCRA 
programs may adopt equivalent {or 
broader or n1ore stringent) requirements 
and administer State programs for these 
generators. 

4. Modifications to Part A Permit 
Applications 

One commenter questioned whether 
requiring revisions to Part A and Part B 

permits for facilities handling waste 
from generators of 100-1000 kg/mo will 
be too time-consuming and may delay 
the implementation of the proposed rule. 

EPA is aware that the rule 
promulgated today will require changes 
in the Part A applications for off-site 
facilities that manage wastes from 100-
1000 kg/mo generators. As explained in 
the preamble to the proposed rule, off. 
site interim status facilities managing 
wastes from both fully regulated large 
quantity generators and generators of 
100-1000 kg/mo may be required to 
modify their Part A permit applications 
under § 270.72 to account for wastes 
from 100-1000 kg/mo generators if those 
wastes are currently being managed as 
exempt pursuant to § 261.5 and are not 
currently identified on the Part A 
application. Thus, facilities that receive 
wastes from generators of 100-1000 kg/ 
mo only, which previously were not . 
required to fill out Part A forms under 
§ 270.41 are now required to do so. 
Similarly, facilities that receive wastes 
from generators ofl00-1000 kg as well 
as large quantity generators, must 
modify their permits to reflect the 
wastes received from 100-1000 kg/mo 
generators. 

The Agency does not believe that the 
proposed changes requiring facilities 
receiving wastes from generators of 100-
1000 kg/mo to add new information to 
Part A applications or requiring facilities 
to begin filing Part A applications will 
be overly time-consuming. 

One commenter sought to clarify that 
facilities that only handle hazafdous 
waste from generators who generate no 
more than 100 kg/mo will still operate 
under a blanket exemption from Part 264 
and Part 265. 

Under the Hazardous and Solid Waste 
Amendments of 1984, generators of less 
than 100 kg/mo and those treatment, 
storage, or disposal facilities that serve 
those generators will continue to 
operate under the conditional exemption 
from Part 264 and Part 265 that is 
contained in in Section 261.5. 

IV. Delayed Effective Dales 

EPA proposed that the effective date 
of the regulatory requirements for 100-
1000 kg/ mo genera tors be six man ths 
from the date of promulgation of the 
rules. It was also proposed that the 
effective date of the Parts 264 and 265 
facility standards for generators that 
manage waste on-site be delayed an 
additional six months, to become 
effective one year from the date of 
promulgation. 

Of the four comment~ rect::.ived on this 
issue, one opposed any delay in 
effective dates beyond March 31, 1986, 
on grounds that it is one of the hammer 

provisions and \vould not be in the best 
interest of enforcement. Another 
commenter suggested a one year delay 
for all of the requirements. The Agency 
does not agree with either con1menter. 
First, the plain language of section 
3001(d)(9) states that the last sentence of 
section 3010(b), which allows for a less 
than six month effective date under 
certain circumstances, shall not apply to 
standards issued under section 3001{d). 
Thus, the language of the statute 
appears to preclude an effective date of 
less than six months. Although it is 
arguable that the statute and its 
legislative history in'dicate some intent 
that the regulations become effective 
immediately, 5 the Agency believes that 
a better reading of the ~tatute requires a 
delay in the effective date of the rules· 
for at least six months. 

Second, the Agency believes that a si.x 
month effective date for the generator 
requirements is e~sential from a policy 
perspective in order to allow thes.e small 
businesses to become familiar with the 
hazardous waste regulations, obtain an 
EPA Identification number, and find 
hazardous waste transporters and 
Subtitle C management facilities. 
Finally, EPA has determined that the six 
month effective date is consistent with 
the statutory directive to promulgate 
rules for these generators that attempt to 
minimize the burden on small business. 
Thus, EPA believes that allowing six 
months for these generators to comply 
with most of the provisions of the ne\vly 
applicable hazardous \Vaste 
management system is a reasonable 
response to the directives of section 
3001(d). As discussed below, the Agency 
does not believe, however, that a full 
year is needed for compliance with rules 
other than those relating to on-site 
waste management. 

With regard to the additional six . 
month delay for compliance· with on-site 
management standards, one commenter 
supported the proposal while another 
opposed it as legally unjustifiable and 
not protective of public health. This 
commenter asserted that the effective 

~ \Vhile the Agency does not believe that the 
hammer provisions in section 3001(d}(B] dictate the 
content of the final rules, it is arguable that a March 
31, 1986 effective date was intended. The fact that 
Congress required final rules to be promulgated by 
March 31, 1966, under section 3001(d](B). in 
conjunction with a statement in the Conference 
Report that the section 3010(b} six month delay in 
effective dates does not apply to 3001(d)(1] 
regulations (see H.R. Rep. No. 1133, 98th Cong, 2.d 
Seas. 101 (1984)) raises some question regarding the 
applicability of the six month delay of section 
3010(b), Since the plain meaning of the statutory 
language in section 3001(d)l9) is so clear, however, 
the Agency does not believe that the legislntive 
history should prevnil. 
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dates for on-site and off-site activities 
should be the same. 

EPA disagrees that lhe effective dates 
for compliance must be the same for on
site and off-site management activities. 
The same concerns regarding undue 
burdens that would be imposed by an 
immediate effective date for the full set 
of regulations led the Agency to 
conclude that a reasonable period of 
time was necessary for on-site 
compliance With Parts 264 and 265. 

Generators of 100-1000 kg/mo who 
engage in on-site management activities 
will generally have to change their 
waste management practices in more 
dramatic ways than those generators 
who simply ship their wastes for 
management off-site. Most will modify 
their current practices in one of the 
following ways: (1) By adopting on-site 
management practices exempt from 
Parts 264 and 265, (2) by shifting to off
site management practices, or (3) by 
adjusting any non-exempt on-site 
practices so they corn ply with the full 
Parts 264 and 265 facility standards. The 
delayed effective date will permit these 
generators to effect the necessary 
changes in a safe and effective manner. 
Under the final rule, 100-1000 kg/mo 
generators ·will have an additional six 
months to qualify for interim status and 
come into compliance with the Part 265 
interim status facility standards if they 
manage their wastes on-site, as opposed 
to off-site. The interim status facility 
standards include a number of 
requirements that call for substantial 
time and investment, especially the 
requirement for implementation of~ 
ground-Water monitoring program. The 
installation, operation and maintenance 
of the monitoring system to determine 
impact on ground-water quality includes 
installation of wells, which will require 
some time to be constructed. In the 
meantime, there will be some protection 
to health and the environment by the 
need for approval by States for these 
generators to manage municipal or 
industrial (non-hazardous] solid waste. 

Generators who manage their waste 
off-site will not need this additional time 
to comply with today's rule. In many 
cases, their current waste management 
practices will be allowed under this rule. 
Even if they must arrange for new off
site management, six months should be 
sufficient time for this transition. 

Therefore, the Agency is retaining the 
proposed effective dates. 

V. Impact on Authoriz,ed States 

A. Applicability in Authorized States 
Under Section 3006 of RCRA, EPA 

may authorize qualified States to 
administer and enforce their own 

hazardous waste programs pursuant to 
Subtitle C [See 40 CFR Part 271 for the 
standards and requirements for 
authorization.} Following authorization, 
EPA retains enforcement authority 
under sections 3008, 3013 and 7003 of 
RCRA, although authorized States have 
pr1'rnary enforcement responsibility. 

Prior to the Hazardous and Solid 
Waste Amendments of1984 (J-ISWA), a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
hazardous Waste management facilities 
which the State was authorized to 
permit. When new, more stringent 
Federal requirements were promulgated 
or enacted, the State was obligated to 
enact equivalent authority within 
specified time frames, however; the new 
Federal requirements did not take effect 
in an authorized State until the 
requirements were adopted as State 
law. ~ 

In contrast, under newly enacted 
section 3006(g) of RCRA, 42 U.S.C. 
6926(g}, new requirements and 
prohibitions imposed by the HSWA take 
effect in authorized States at the same 
time that they take effect in _ 
nonauthorized States. EPA is directed to 
carry out those requirements and 
prohibitions in authorized States, 
including the issuance of peimits, until 
the State is granted authorization to do 
so. While States must still adopt 1-ISWA 
provisions as State law to retain final 
authorization, the HSWA requirements 
apply in authorized States in the interim. 

Today's final rule is promulgated 
pursuant to section 3001( d) of RCRA, a 
provision added by HSWA. Therefore, it 
is being added to Table 1 in § 271.l(j), 
which identifies the Federal program 
requirements that are promulgated 
pursuant to HSWA and that take effect 
in all States, regardless of their 
authorization status. States may apply 
for either interlm or final status for the 
HSWA provisions identified in Table 1, 
as discussed in the following section of 
this preamble. 

B. Effect on State Authorizations 
As noted above, EPA will implement 

the gtandards in authorized States until 
they revise their programs to adopt 
these rules and the revisions,are 
approved by EPA: Because the rule is 
promulgated pursuant to HSWA, a State 
submitting a program modification may 
apply to receive either interim or final 
authorization under section 3006(gJ(2) or 
3006(bJ, respectively, on the basis of 
requirements that are subotantia!Jy 
equivalent or equivalent to EP1\'s, The 

procedures and schedule for Stu le 
adoption of these regulations under 
section 300G(b) are described in 40 CFR 
271.21(4DFR21678, May 22, 1984]. The 
sa1ne procedures should be follo\ved for 
section 3006(g)(2), 

Applying§ 271.21(e)(2), States that 
have final authorization must modify 
their programs within one year from the 
date of today's promulgation of EPA's 
regulations if only regulatory changes 
are all that are necessary, or within two 
years if statutory changes are necessary. 
These deadlines can be extended in 
exceptional cases (40 C.FR 271.21(e](3)]. 

States with authorized RCRA 
programs may already have 
r_equirements similar to those in today's 
rule. These State regulations ha\'e not 
been assessed against the Federal 
regulations being promulgated today to 
determine whether they meet the tests 
for authorization. Thus, a State is not 
authorized to implement these 
requirements in lieu of EPA until the 
State program modification is approved. 
Of course, States with existing 
standards may continue to administer 
and enforce them as a matter of State 
law. In implementing the Federal 
program, EPA will work with States 
under cooperative agreements to 
minimize duplication of efforts. In many 
cases, EPA will be able to defer to 
States in their efforts to implement their 
programs rather than take separate 
action under Federal authority. 

States that submit offici'al applications 
for final authorization less than 12 
months after today's promulgation of 
EPA's regulations could be approved 
without incfuding standards equivalent 
to those promulgated. Once authorized, 
however, a State must modify its 
program to include standards 
substantially equivalent or equivalent to 
EPA's within the time period discussed 
a Love. 

VI. CERCLA Impacts 

Today's final rule does not change 
existing CERCLA requirements relating 
to releases of reportabli;: quantities of 
CERCLA hazardous substances. 
Whenever a hazardous waste or waste 
stream is listed under section 3001 of 
RCRA, it automatically becomes a 
hazardous substance under section 
101(14] of the Comprehensive 
Environmental Response, Compensation 
and Liability Act of 1980 (CERCLA). 
Section 103 of CERCLA requires that 
persons in charge of vessels or facilities 
from which hazardous substances have 
been released in quantities that arc 
equal to or greater than the reportable 
quantities (RQs) irnmediately notify the 
Nutiunal Reponse Center (NRC) H (1100] 
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424-8802 or (202) 42&--2675) of the 
release. (See 50 FR 1345&-13522, t\pril 4, 
1985). 

The term "hazardous substance" 
includes all substances designated in 
§ 302.4(a) of the April 4, 1985 final rule 
(50 FR 13474), as well as unlisted 
hazardous \·vastes exhibiting the RCRA 
characteristics of ignitability, 
corrosivity, reactivity, and extraction 
procedure toxicity. (See § 302.4(b) of the 
April 4, 1985 final rule.) 

All persons who release a repOrtable 
quantity of a CERCLA hazardous 
substance into the environment, 
including small quantity generators, are 
subject to notification provisions of 
section 103 of CERCLA (see 40 CFR 
302.6(a] and (b)). However, as stated in 
CERCLA section 103(f)(l], no 
notification shall be required under 
CERCLA sections 103(a) and (b) for any 
release of a haz8.rdous substance which 
is required to be reported (or specifically 
exempted from a requiren1ent for 
reporting) under subtitle C of the Solid 
Waste Disposal Act or regulations 
thereunder and which has been reported 
to the National Response Center {NRC). 

VII. Executive Order 12291-Regulatory 
Impact 

Executive Order 12291 (46 FR 13193, 
February 9, 1981) requires that a 
regulatory agency determine whether a 
new regulation \.Vill be "major" and if so, 
that a Regulatory Impact Analysis be 
conducted. 

The Administrator has determined 
that today's final rule is no_t a major rule, 
because it has total estimated costs of 
less than $100 million per year, and has 
no significant adverse economic effects. 
These conclusions, are based on an 
economic analysis of today's proposal. 
This analysis involved developing cost 
estimates of both current waste 
management practices used by 100-1000 
kg/mo generators and practices required 
by today',s final rule. Some of these 
estimates were firm·specific and others . 
were waste stream·specific. These costs 
were used along with estimates of the 
changes in waste management practices 
likely to result from today's final rule to 
estimate the annual incremental 
compliance costs to 10~1000 kg/mo 
generators {$46.9 milllion). These costs 
were added to the estimated 
government costs of implementing the 
regulation of $12 million for a total 
social cost of $5R.9 million. 

11. Estimates of Per Firm Costs 

1. Part 262 Generator Standards 

The estimated incremental 
compliance costs attributable to Part 262 
requirements can be divided into an 
initial, one~time, cost of S~'.267 per firm, 
and an annual recurring cost of $222 per 
firm. These costs will be incurred by all 

10(}-1000 kg/mo generators that would 
be subject to the requirements of today's 
regulation with two exceptions
generators disposing of their wastes by 
sending them to POTW's and generators 
that have their waste reclaimed under 
certain contractural agreements. 
Generators sending wastes to POTW's 
will incur no Part 262 related costs as a 
result of the regulation {unless the waste 
is accumulated prior to discharge; see 
3.a. of this Unit). Generators using 
reclamation agreements would incur a 
cost of $1694 initially and no annual 
costs. 

2. Transportation Costs 

Under today's rule, generators of 100-
1000 kg/mo will be required to either 
contract with an authorized hazardous 
waste transporter or haul the hazardous 
waste to a hazardous waste 
management facility that has a permit 
from the Agency or an authorized State, 
or is in interim status. Incremental 
transport costs depend on current 
generator practices, the distance which
wastes are transported, the quantity of 
wastes transported, and the number of 
times wastes are loaded and transported 
each year. 

In many cases, there will be no 
incremental transportation costs due to 
these regulations because current waste 
management practices involve waste 
transportation. Where this is not the 
case, average incremental costs that 
would be imposed on 10(}-1000 kg/mo 
generators for the transportation Of their 
hazardous waste are estim<;ited to be 
between $838 per year (for generators 
that ship 600 kg of waste a short 
distance twice yearly) and $1882 per 
year (for generators that ship 6000 kg of 
waste a longer distance twice yearly). 

3. Treatment, Storage and Disposal 
Costs 

a. On·Slte Accumulation: Under 
today's final rule, generators of 100-1000 
kg/mo would be allowed to store 
hazardous waste on~site without a 
permit or interim status for up to 180 
days, or for up to 270 days if the waste 
is to be-shipped over 200 miles. 

Generators of 100-1000 kg/mo who 
store hazardous waste on.site, within 
the 180-day (or 270-day) period specified 
under- the·provisions of the storage 
exemption, will have to comply with 
Part 265, Subpart C (Preparedness and 
Prevention), a reduced set of 
requirements in Subpart D (Contingency 
Plan and Emergency Procedures], and 
limited requirements for personnel 
training (Section 265.16 of Subpart BJ, 
The incremental compliance costs for 

1 facilities that choose this management 
option are divided into an initial start·up 
cost of $1447 and an unnual cost of $53. 

Generators that store hazardous 
waste on.site within the lBO-day (or 270· 

day) period may also incur costs related 
to storage container {Subpart I] and 
storage tank {Subpart J] requirements. 
The incremental costs for these 
requirements depend on a number of 
factors, in.eluding the current practices 
of the generator, the generator's storage 
capacity, and the composition of the 
hazardous waste being stored. The 
range of incremental costs, as a result, is 
fairly large. For container storage, initial 
incremental costs range from practically 
zero to $1854 and annual costs range 
from $404 to $447. The corresponding 
incremental cost estimates for the 
existing rules for tanks are $155 for 
initial costs, and $770 for annual costs. 

b. Treatn1ent and Dlsposal: After 
analyzing the cost of on·site treatment 
and disposal for 10(}-1000 kg/mo 
generators relative to off.site costs. the 
Agency has determined that in nearly all 
cases, the least expensive hazardous 
waste management alternatives 
available to these generators involve 
off-site activities. The small quantities of 
waste generated by these
establishments simply do not permit 
them to operate expensive on-site 
management facilities on an 
economically efficient basis. The costs 
of off.site commercial treatment and 
disposal upon which this conclusion is 
based are derived from a composite of 
various existing sources of data on 
commercial waste management prices. 
They range from $150 to $250 per metric 
ton (for secure landfills) to $200 to $1200 
per metric ton {for either treatment or 
incineration}, depending on the 
characteristics of the wastes. 

B. Estimates of Natlonwlde Incremental 
Cost Burden on Generators of 100-1000 
kg/mo 

The aggregate costs for tod·ay's rule 
were developed by comparing the costs 
of current (baseline} management 
practices with hazardous waste 
management practices which are 
required by the rule. The Agency has 
determined, based on this analysis, that 
the annual incremental compliance cost 
for this proposal would be 
approximately $46.9 million. 

On a per metric ton basis, the average 
incremental compliance cost over all 
wastes is about $180. Because of 
differences in baseline practices, and, 
hence, the cost of compliance, the 
incremental costs vary substantially 
among different wastes. In fact, the 
baseline method of waste management 
by these generators is adequate to 
comply with the regulations in many 
cases. Others Wi11 have to change waste 
management practices in order to 
comply. Much of the $46.9 million !n 
compliance cost, is focused on a fe\v 
types of wastes (spent solvents dry 
cleaning filtration residues, acids, and 
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alkuHes, an<l ignitable \.VIJSll~B} that 
constilute a large proportion of the 
wastes generated by these generators. 

C. Estin1ates of the Econo1nic Impacts of 
Today's Final Rule 

An analysis of the effects of 
compliance costs on the sales and 
profitability of 289 model plH.nts 
indicates that in over BO percent of . 
plants the incremental costs are less 
than 10 percent of profits. A fe\v of the 
plants, particularly in service industries, 
show incremental costs of greater than 
10 percent of profits. Nearly three 
quarters of the models most affected by 
the proposal have annual revenues of 
less than $500,000. Son1e of these 
establishments are low profit or 
nonprofit by design, such as public or 
priv'ate golf courses, hospitals, and other 
public institutions. 

Only six plants have incremental 
compliance costs which exceed 1 
percent of sales and 25 percent of 
profits. For each of these model plants. a 
more detailed evaluation was conducted 
to determine whether these plants 
would be likely to close. This analysis 
indicated that plant closings as a result 
of this regula.tion would be unlikely. 

Vlll. Regulatory Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), requires the Agency 
to evaluate the impacts of regulations on 
small businesses, sn1all organizations 
and small governmental jurisdictions. 
The Regul.atory Impact Analysis for 
today's final rule includes such an 
eval~ation. The Administrator has 
determined that this regulation will not 
have a significant impact 'on a 
substantial number of small firms. 

Today's proposed regulations a~e 
. expected to primarily affect small firms. 
Therfore, the Regulatory Flexibility Act 
requirement concerning effects on small 
businesses is addressed to a large 
extent by the overall economic analysis 
performed in conjunction with this 
rulemaking. 

Throughout the development of 
today's final rule, the Agency's goal has 
been promulgation of requirements that 
would be the least burdensome to small 
businesses and also meet the 
Congressional mandate of protecting_ 
human health and the environment. In 
our effort to design regulations that 
would meet' this goal. we have worked 
closely with small business 

· organizations, trade associations, State 
and local governments, EPA's Small 
Business Ombudsman in the Office of 
Small and Disadvaritaged Business 
Utilization, and the Fe<lend Small 
Business Administration to assess lhe 
needs and cap<.lbilitics of srnall 
businesses. EPA believes that this rule is 
a balanced approach to regulating 
hHZHrdous waste from thcflC generotors 

vvhile cunsiclering their smidl businf~SH 
nr:1!ure. 

For purposes of this analysis, "small 
entities" were defined as firms 
comprised of fewer than 50 employees 
for all of the sectors except 
manufacturing ( <100 employees). In 
many cases, these classifications are 
approximations because the Small 
Business Administration establishes size 
standards in terms of sales levels, and 
the size standards vary within sectors. 
For example, most small entity size 
standards for manufacturing industries 
range between 500 and 1000 employees. 

The results of this analysis indicate 
that less than 10 percent of small 
entities \vithin the impacted industries 
Y..'iil be affected by the regulations. Most 
small businesses will not be affected by 
these regulations because they: 1) Do 
not generate hazardous waste, 2) 
generate less than 100 kg/mo, or 3) 
generate oYer 1000 kg/mo and are 
already subject to hazardous \\'aste 
regulations, . · 

Even though only a relatively sn1all 
percentage of potentially affected small 
businesses will probably be affected, 
the more important issue to analyze is 
\Vhether or not.a large number of those 
\Vhich are affected will be severely 
impacted. Three commonly accepted 
tests were used to measure whether or 
not businesses would be severely 
impacted: 

(1) Annual compliance costs will 
increase the relevant production costs 
for small entities by more thiln five 
percent; 

(2) Capital costs of compliance will 
represent a significant portion of the 
capital available to small entities, 

(3) The costs of the regulation will 
likely result in closure of small entities. 

To analyze the.significance of 
compliance costs on small businesses, 
data were developed for 25 different 
types and sizes of model plants 
representing those most likely to be 
severely impacted by the proposed 
regulations. Compliance costs were 
computed for these model plants based 
on·· the economic analysis described in 
the previous section of this preamble. 

In general, these regula lions will not 
cause significant impacts on small firms. 
None of the model plants established for 
this analvsis show cost increases of 
more thafi five percent as a direct result 
of compliHnce costs. The regulations 
require no significant capital outlays 
and thus should not affect capitul 
requirements or availability. Even the 
most severely impacted model plants 
would not close under the assumptions 
of this exercise and would continue.to 
operate at a profit. 

In summary, it appears that the impact 
on small fiFms i.vill not cause a 
significant number of hardships. There 
will be isolated cases. involving on-site 

rnanngen1enl or transportation over long 
distances, \vhc!re complionce costs .for 
some individual firn1s may be severe, In 
lhe case of on-site managen1ent, 
however, the Agency believes that most 
100-1000 kg/mo gf~llcrators will S\vitch 
to off-site practices rather than face the 
high costs of obtaining interin1 status or 
u permit. Furthermore, approximately 70 
percent of these generators are in 
metropolitan areas, and would thus be 
able to reduce transportation costs by 
allowing transporters to consolidate 
shipments by picking up i.vaste from 
more lhan one generator at a time. 

IX. Paperwork Reduction A.ct 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (0!\.1D) under 
the Paperv..·ork Reduction ,'\ct of 1980, 44 
U.S.C. 3501 et seq .. and ha\'e been 
assigned 01'vIB control' numbers zn:Jn-
0028 (Notification) and 2050-003!J 
(Manifest). 

List of Subjects 

40 CFll Part 261 

Intergovernmental relations, 
J·Iazardous materials, Waste treatment 
<1nd disposal, Recycling. 

40 CFll Part 262 

Intergovernmental relations, 
I Iazardous materiBls, Labellng. 
Packaging and containers. Reporting 
requirements, \l\'aste treotment and 
disposal. 

40 CFR Part 263 

Intergovernmental relations, 
f1azardous materials transportation, 
Waste treatment and disposal. 

40 CFR Purl 270 

Administrative practice and 
procedure. Confidenti<Jl business 
information, l-fazardous materials 
transportation, H«i.zardous \\raste, 
Reporting and recordkeeping 
rr~quirements, \rVuter pollution control. 
Water supply. 

40 CFR Part 271 

Ad.ministrative practice:! and 
procedure, Confidential business 
inforn1ution, 1-lazardous materials 
trHnsportation, 1-Jazardous \Vaste, Indian 
lands. Intergovernmental relations, 
Penalties. Reporting and rccorc.lkeeping 
requirements, Water pollution control. 
Water supply. 

Do1eU: Mnrch 14, 1~1Bft 

Lee M. Thomas, 
t1dmir1i8trolur. 

For the reasons Rel out in the 
preamble, Title 40 of the Coe.le of Fedt'ral 
Regulations is anH)nded, as follows: 

, 
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PART 260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
continues to read as follows: 

Authority: Secs. 1006, Z002fa), 3001 through 
· 3007, 3010, 3014, 3015, 3017, 3018. 3019, and 

7004, Solid Waste Disposal Act, ll8 an1onded 
by the Resource Conservation and Recovery 
Act of 1976, as amended (42 U.S.C. 6905, 
6912(aJ, 6921 through 6927, 6930, 1:1934, mms, 
6937, 6938, 6939, and 6974). 

2. Section 260.10 is amended by 
adding a new defiiiition, Hlphnbeticnlly, 
as follows: 

§ 260.10 Definitions. 

"Small Quantity GenerHtor·· n1eans a 
generator who generates less than 1000 
kg of hazardous waste in a calendar 
month. 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

3. The authority citation for PBrt 261. 
continues to read as follo\vs: 

Authority: Secs. 1006, 200:!\a), 300'1, und 
3002 of the Solid \,\Taste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended {42 IJ.S.C. 
6905, 691.Z(a), 6921, and 6922}. 

4. Section 261.1 is amended by 
revising paragraph (a)(1) to read as 
follo\vs: 

§ 261.1 Purpose and scope. 

(a) * * * 
(1) Subpart A defines the terms "solid 

waste" and "hazardous waste'', 
identifies those wastes which are 
excluded from regulation under Parts 
262 through 266 and 270 and establishes 
special management requirements for 
hazardous ivaste produced by 
conditionally exempt small quantity 
generators and hazardous waste which 
is recycled. 

• • 
5. Section 261.5, is revised to read as 

follows: 

§ 261.5 Special requirements for 
hazardous waste generated by 
conditionally exempt small quantity 
generators. 

(a) A generator is a conditionally 
exempt small quantity generator in a 
calendar month if he generates no more 
than 100 kilograms of hazardous waste 
in that month. 

{b) Except for those wastes identified 
in paragraphs (e), (!], (g), and (j) of this 
section, a conditionally exempt small 
quantity generator's hazardous wastes 
are not subject to regulation under Parts 
262 through 266 and Paris 270 and 124 of 
this chapter, and the notification 
requirements of Section 3010 of RCRA. 
provided the genertttor con1plies \vith 

the requirements of paragraphs(!], (g), 
i:lnd {j) of this section. 

(c] Hazardous waste that is not 
subject to regulation or that is subject 
only to § 262.11, § 262.12, § 262.40(c), 
and § 262.41 is not included in the 
quantity determinations of this Part and 
Parts 262 through 266 and 270 and is not 
subject to any of the requirements of. 
those Parts. l-Iazardous waste that is 
subject to lhe requirements of§ 261.6 (b) 
and (c) and Subparts C, D, and F of Part 
266 is included in the quantity 
determination of this Part and is subject 
to the requirements of Parts 262 through 
266 and 270. 

(d) In determining the quantity of 
hazardous waste generated, a generator 
need not include: 

(1} Hazardous waste when it is 
removed from on·site storage; or 

(2) l-Iazardous waste produced by on
site treatment (including reclamation) uf 
his hazardous waste. so long ?S the 
hazardous waste that is trealed tvas 
counted once; or 

{3) Spent materials that are generated, 
reclaimed, and subsequently reused on· 
site, so long as such spent materials 
have been counted once. 

{e) If a generator generates acute 
hazardous waste in a calendar month in 
quantities greater than set forth belo\v, 
all quantities of that acute hazardous 
waste are subject to full regulation 
under Parts 262 through 266 and Parts 
270 and 124 of this chapter, and the 
notification requirements of section 3010 
ofRCRA: 

(1) A total of one kilogram of acute 
hazardous wastes listed in § § 261.31, 
261.32, or 261.33(e). 

(2) A total of 100 kilograms of any 
residue or contaminated soil, \Vaste, or 
other debris resulting from the clean·up 
of a spill, into or on any land or water, 
of any acute hazardous wastes listed in 
§§ 261.31, 261.32, or 261.33(e). 

(f) In order for acute hazardous 
wastes generated by a generator of 
acute hazardous wastes in quantities 
equal to or less than .those set forth in 
paragraph (e)(1) or (e)(2) of this section 
to be excluded from full regtilation 
under this section, the generator must 
comply with the following requirements: 

(1) Section 262.11 of this chapter: 
(2) The generator may accumulate 

acute hazerdous waste on·site. If he 
accumulates at any time acute 
hazardous wastes in quantities greater 
than those set forth in paragraph (e)(l) 
or (e)(2) of this section, all of those 
accumulated wastes are subject to 
regulation under Parts 262 through 266 
and Parts 270 and 124 of this chapter, 
and the applicable notification 
requirements of section 3010 of RCRA. 
The time period of§ 262.34(d) for 
accumulation of wastes on·site begins 
when the accumulated wastes exceP.d 
the applicable exclusion limit: 

'3) A conditionally exempt small 
quHntity generator may either trcut or 
dispose of his acute hazardous \Vaste in 
an on·site facility, or ensure delivery to 
an off·site storage, treatment or disposal 
facility, either of which is: 

(i) Permitted under Part 270 of this 
chapter: 

{ii] In interim status under Parts 270 
und 265 of this chapter; 

{iii} Authorized to n1anage hazardous 
vvaste by a State with a hazardous 
was-te management program approved 
under Part 271 of this chapter; 

(iv) Permitted, licensed, or registered 
by a State lo manage municipal or 
industrial solid waste; or 

(v) A facility which: 
(A) Beneficially uses or reuses, or 

legitimutely recycles or reclaims its 
waste; or 

(B) Treats ils waste prior to bcncficiul 
use or reuse, or legitimate recychng or 
reclamation. 

fg) In order for hazardous vvaste 
generated by a conditionally exempt 
small quantity generator in quantities of 
less than 100 kilograms of hazardous 
waste during a calendar month to be 
excluded from full regulation under this 
section, the generator must comply '1Ni1h 
Lhe following requirements: 

(1) Section 262.11 of this chapter; 
(2) The conditionally exempt small 

quantity generator rnny accumulate 
hazardous waste on-site. If he 
accumulates at any time more than a 
total of 1000 kilograms of his hazardous 
wastes, all of those accumulated 'vastes 
are subject to regulation under the 
special provisions of Part 262 applicable 
to generators of between 100 kg and 
1000 kg of hazardous waste in a 
calendar month as well as the 
requirements of Parts 263 through 266 
and Parts 270 and 124 of this chapter, 
and the applicable notification 
requirements of section 3010 of RCR/t 
The time period of§ 262.34(d) for 
accumulation of wastes on·site begins 
for a conditionally exempt small 
quantity generator when the 
accumulated wastes exceed 1-000 
kilograms; 

(3] A conditionally exempt small 
quantity generator may either treat or 
dispose of his hazardous waste in an on
site facility, or ensure delivery to an off
site storage, treatment, or disposal 
facility, either of which is: 

(i) Permitted under Part 270· of this 
chapter; 

(ii) In interim status under Parts 270 
<ind 265 of this chapter: 

{iii} Authorized to manage hazardous 
waste by a State with a hazardous 
waste management program nrpfnved 
under Part 271 of this chapter: 

(iv) Pern1itted, licensed, or regish!rP.d 
by a State to manag~ municipal or 
industrial solirl waste; or 
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(v} A facility which: 
{AJ Beneficially uses or reuses, or 

legitimately recycles or reclaims its 
waste; or 

{B} Treats its waste prior to benefici1:1l 
use or reuse, or legitimate recycling or 
reclamation. 

(h) Hazardous waste subject to the 
reduced requirements of this section 
may be mixed with non·hazardous 
waste and remain subject to these 
reduced requirements even though the 
resultant mixture exceeds the quantity 
lilnitations identified in this section. 
unless the mixture meets any of the 
characteristics of hazardous \vaste 
identified in Subpart C. 

(i} If any person mixes a solid wuste 
vvith a hazardous waste that exceeds a 
quantity exclusion level of this section, 
the mixture is subject to full regulation. 

[j) If a conditionally exempt small 
quantity generator's wastes are mixed 
with used oil, the mixture is subject to 
Subpart E of Part 266 of this chapter if it 
is destined to be burned for energy 
recovery, Any material produced from 
such a mixture by processing, blending. 
or other treatment is also so regulated if 
it is destined to be burned for energy 
recovery. 

6. In Section 261.33 the introductory 
text of paragraph (f) is revised to read as 
follows: · 

§ 251.33 Discarded commercial chemh:::al 
products, off·speclfiCation specie!, 
container residues, and spill residues there~ 
cl 

(fJ The cornmerciel chemical products, 
manfacturing chemical inte:-mediates, or 
off"specification commercial chemical 
products referred to in paragraphs (a) 
through (d) of this section, are identified 
as toxic wastes {T), unless otherv\'ise 
designated and are subject to the small 
quantity generatOr exclusion defined in 
§ 261.5 (a) and (g). 

PART 262-STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE 

7. The authority citation for PH rt 262 
continues to read as follo\.\'s: 

Authority; Secs. 1006, 2002(<1)1 3002, 3003, 
:1004, and 3017 of the Solid Waste Disposal 
Act. ns amended by the Resource 
Conservation and Rf!covery Act of 1976, as 
amended (42 U.S.C. 690U, 691.::!(al, 6922, fl9::.3. 
6fl24, 6925, and 6937). 

8. Section 262.20 is amended by 
adding new paragraph (e) lo rend as 
follows: 

§ 262.20 General requirements. 

(e) The requin~mnnts of thi~ Subp;ir! 

do not apply lo hazardous waste 
produced by generators of greater than 
100 kg but less than 1000 kg in a 
calendar month where: 

(1) The waste is reclaimed under a 
contractual agreen1ent pursuant to 
\oVhich: 

(i) The type of waste and frequency of 
shipments are specified in the 
agreement: 
· (ii} The vehicle used to transport the 
waste to the recycling facility and to 
deliver regenerated material back to the 
generator is owned and operated by th_e 
reclaimer of the waste; and ' 

(2} The generator maintains a copy of 
the· reclamation agreement in his files 
for a period of at least three years after 
termination or expiration of the 
agreement. 

9, Section 262.34 is amended by 
revising the introductory text to 
paragraph {a) and by adding ne\.Y 
paragruphs (d}. (e), and (f). 

§ 262.34 Accumulation time. 
(a) Except as provided in paragraphs 

(d). (e), and (f) of this section, a 
generator may accumulate hazardous 
waste on-site for 90.days or less \Vithout 
a permit or \Vithout having interim 
status provided that: 

(d} A generator who generates g·reater 
than 100 kilograms but less than 1000 
kilograms of hazardous waste in a 
calendar month inay accumulate 
hazardous -.,vaste on-site for 180 days or 
less ••vithout a permit or without having 
interim status provided that: 

(1) The quantity of waste accumulated 
on-site never exceeds 6000 kilograms; 

(2J The generator complies with the 
requirements of paragraph (aJ{1) except 
the genera tor need not comply with 
§ 265.176. 

(3) The generator complies with the 
requirements of paragraphs (a}(2J and 
(a)(3) of this section and the 
requirements of Subpart C of Part 265; 
ond 

(4) The generator complies with the 
fol1o\o;ing requirements: 

{i) At all times there n1ust be al least 
one employee either on the premises or 
on call (i.e., available to respond to an 
emergency by reaching the facility 
vi.dthin a short period of time) with the 
responsibility for coordinating all 
en1ergency response measures specified 
in paragraph (d)(3)(iv) of this section. 
This en1ployce is the ·emr!rgency 
coordinator. 

fii) The generntor n1u:-;t post tlu~ 
following information next to the 
tel~: phone: 

{.'\]The na1ne and telephone nu1nber 
of the emergency coordinHlor; 

[B) Location of fire extinguisher<> und 
Hpil\ control rnaleri111. and, if present, 
fire a!1-1rn1: and 

(C) The telephone number of the fire 
departrncnt. unless the facility has n 
direct alarn1. 

(iii) The g~nerator must ensure that all 
en1pluyees are thorollghly familiar vvith 
proper waste handling and emergency 
procedures, relevant to their 
responsibilities during normal facility 
operations and emer_gencics: 

(iv) The t~mergenc.y coordinator or his 
designee n1ust respond to any 
emergencies that arise. The applicable 
responses are as folknvs; 

(r\) In the event of a fire, call tht> fire 
departJnenl or atten1pt to extinguish it 
using u fire extinguisher: 

(I3J Jn the e\'ent of a spill, r,onlain the 
flow of hazardous waste to the extent 
possiL\e, and as soon as is prcictic<1 hlr., 
clean up the hazardous \-Vnste and n.ny 
contaminated materials or soil: 

(CJ ln the event of a fire, explosion, or 
other release \ovhich could threaten 
human henlth outside the facility or 
when the generator has knovvledge that 
a spill hus reached surface \Valer. the 
generator must immediately notify the 
·Notional Response Center (using their 
24-hour toll free number 800/424-8802). 
The report must include the follo-..ving 
information: 

(1) The nan1e, address, and U.S. EPA 
IdentificHtion Nun1ber of the generotor; 

(2) Date, time. and type of incident 
(e.g .. spill or fire): 

(;-j) Quantity and type of hazardous 
\Vasle involved in the incident; 

(4} Extent of injuries, if any; and 
(5) Estimated quantity and disposition 

of recovered materials, if any. 
(e) A generator \vho generates gre;__J!f'r 

than 100 kilograms but less than 1000 
kilogran1s of hazardous \VHste in u 
calendar n1onth and vvho must trc1nsport 
his waste, or offer his >vaste for 
transportation. over a distance of 200 
miles or more for off-site treatn1ent, 
storage or disposal n1ay acr.un1ulate 
hazardous \Vaste on-sile for 270 davs ur 
lrss without a permit or without hn~vln;:.; 
interim status provided that he con1pli1!s 
vvith the requirements of paragraph [d) 
of this sr.r.tion. 

(f] A generator who generates grealr~r 
than 100 kilogrJ.ms but lt:ss than 100·0 
kilogran1s of hazardous waste in a 
cn!endar rnonth und who n.ccun1ulates 
hazardous waste in quantities excet>ding 
HOOO kg or RccumulRte:-i hazardous \Vilslf~ 
for more than 1110 days (or for rnore than 
270 days if he nnist tran1;port hbi wnslr~, 
or offer his \v;:11;te for tn-inspor!ation, 
over n dis1nncH of 200 n1Jles or more) is 
an upe1·ator of <J stor;t;:\e t'acility anLl is 
subject tu thr, n~qulrernt~nls of '10 CFH. 
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Parts 264 and 265 and the permit 
requirements of 40 CFR Part 270 unless 
he has been granted an extension to the 
180-day (or 270-day if applicable) period. 
Such extension may be granted by EPA 
if hazardous wastes must remain on-site 
for longer than 180 days (or 270 days if 
applicable) due to unforeseen, 
tempqrary, and uncontrollable 
circumstances. An extension of up to 30 
days may be granted at the discretion of 
the Regional Administrator on a case
by-case basis. 

10. In SubpartD of Part 262, add the 
following new .§ 262.44: 

Subpart D-Recordkeeping and 
Reporting 

• • • 
§ 262.44 Special Requirements for 
Generators of between 100 and 1000 kg/ 
mo. 

A generator who generates greater 
than 100 kilograms but less thnn 1000 
kilograms of hazardous waste in a 
calendar month is exempt from the 
requirements of this subpart, except fot 
the recordkeeping requiren1ents in 
paragraphs (a), (c), and [d) in§ 262.40 
and the requirements of § 262.43. 

PART 263-STANDARDS APPLICABLE 
TO TRANSPORTERS OF HAZARDOUS 
WASTE 

11. The authority c1tation for Pn1·t 263 
continues to read as folltnvs: 

Authority: Sections 2002(o1], 3002, 3003, 
3004, and 3005 of the Solid \rVastfl Disrosal 
Act as amended by the Ri:~onrce 
Conservation and Recovt~ry Ar::t of 1976 and 
as amended by the Quiet Communities Act of 
1978 (42 U.S.C. 6912(a). G!l22, tl923, 0924, and 
6925). 

12. In § 263.20!' paragraph (h) is added 
to read as follows: 

§ 263.20 The manifest system. 

{h) A transporter transporting 
hazardous waste from a generator who 
generates greater than 100 kilograms but 
less than 1000 kilogran1s of hazarcJous 

waste in a calendar mun th need not 
comply with the requirements of this 
section or those of§ 263.22 provided 
that: 

(1) The waste is being transported 
pursuant to a reclamation agreement as 
provided for in § 2G2.20(e); 

{2) The transporter records, on a log or 
shipping paper, the following 
information for each shipment: 

[i) The name, address, and U.S. EPA 
Identification Number of the generator 
of the waste; 

{ii] The quantity of waste accepted: 
[iii) All DOT-required shipping 

information; 
(iv) The date the waste is -accepted: 

and 
(3) The transporter carries this record 

when transporting waste to th~ 
reclamation facility; and 

(4) The transporter retains these 
records for a period of at least three 
years after termination or expiration of 
the agreement. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

13. The authority citation for Part 270 
continues to read as follows: 

Authority: Secs. 1006, 2002,3005, 3007, 3019, 
and 7004 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended [42 l!.S.C. 
6905, 6912, 6925, 6927, 6939, and B97-l]. 

14. Section 270.1 is amended by 
reviSing paragraph (c){2)(i) to read as 
follows: 

§ 270.1 Purpose and scope of these 
regulations. 

{c] * * * 
{2} * * * 
(i) Generators who accumulate 

hazardous waste on-site for less than 
the time periods provided in 40 CFR 
262.34. 

15. Section 270.10 is amended by 
adding paragraph (e)(l)(iii) to read as 
follows: 

§ 270.10 General application 
requirements. · 

• 
(eJ * * * 
-(1} * ... * 
(iii) For generators generating greater 

than 100 kilograms but less than 1000 
kilograms of hazardous \Vaste in a 
calendar n1onth and treats, stores, or 
disposes of these wastes on-site, by 
March 24, 1987. 

PART 271-REQUIREMENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAMS 

16. The authority citation for Part 271 
continues to read as follows: 

Authority: Secs. 1006, 2002(a), and 3006 of 
the Solid Waste Disposal Act. as amended by 
the Resource Conservation and Rer:;overy Acl 
of 1976, as amended (42 U.S.C. 6905, 69l2fnl. 
cutd 6926). 

17. Section 271.1(j) is amended by 
adding the following entry to Table 1 in 
chronological order by date of 
publication: 

§ 271.1 Purpose and scope. 

TABLE 1.-REGULATIONS lMPLEMENTlNG THE 

HAZARDOUS ANO SOLID WASTE AMEND• 

MENTS OF 1984 

Datil Title ot RegulaHon 
FedG1al R'3giS\(if 

re!:o1er•<:c 

Mar. 24. 1986 ..... Regulations for 51 FR tinsert 
Generators of page nurr,:Jet J 
100-1000 kgfmo 
of Hazardous 
Waste. 

[FR Doc. 8&--6224 Filed 3-21-86; 8:45 am] 
BILLING CODE 6560-50-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 260, 264, 265, and 270 

[SWH-FRL 2891-9] 

Standards Appllcable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Closure/Posl·Closure and 
Financial Responsibility Requirements 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

~UMMARV: On March 19, 1985, the 
Environmental Protection Agency (EPA} 
proposed to amend portions of the 
closure and post-closure care and 
financial responsibility requirements 
applicable to owners and operators of 
hazardous waste treatment, storage, and 
disposal facilities (TSDFs) (50 FR 11068). 
EPA is today promulgating the 
amendments in final form. Many ef the 
amendments conform to a settlement 
agreement signed by EPA anfi 
petitioners in American Iron and Steel 
institute v. U.S. Environmental 
Protection Agency, renamed J-ltlantic 
G'ement Company Incorporated v. U.S. 
E'nvironmental Protection Agency (D.C. 
Cir., No. 81-1387 and Consolidated 
Cases). The remainder of the 
a1nendments are designed to clarify the 
regulations and to address issues that 
have arisen as EPA has implemented the 
regulations. 
DATES: These regulations shall become 
effective on October 29, 1986, except for 
§ 270.14(b)(14],. which shall be effective· 
on May 2, 1986. 

Wording changes for financia:l 
instruments issued befOre the effective 
date of these regulations.must be made 
at the same time changes are required 
under§§ 264.142(b), 264.144(b), 
265.142(b), and 265.144(b). 

ADDRESSES: The public docket for this 
rulemaking is availB..ble for public 
inspection at Room S-212-E, U.S. EPA, 
401 M Street SW., Washington, DC. 
20460 from 9:00 a.m. to 4:00 p.m., 
Monday through Friday, excluding 
holidays. The docket number is F-86-
FCPC. Call (202) 475-9327 to make an 
appointment with the docket clerk. As 
provided in 40 CFR Part 2, a reasonable 
ftJe may be charged for copying services. 
FOR FURTHER INFORMATION CONTACT: 
The RCRA Hotline toll free at (800) 424-
93-16 or in Washington at (202) 382-3000: 
or Nancy D. McLaughlin, Office of Solid 
\'Vaste (WH-562), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460, (202) 475--6677. 

SUPPLEMENTARY fNFORMATION: The 
contents of today's preamble are listed 
in the following o~tline: 

I. Background 

A. Subtitle C of the Resource Conservation 
and Recovery Act (RCRA) 

B. Regulations Affected by Today's 
Amendments 

C, Atlantic Cement Company, Incorporated 
(ACCJ} Litigation and Settlement 

D. Subparts G and H Implementation 
Experience 

E. Hazardous and_Solid Waste Amendments 
of 1984 Codification Rule 

U. Analysis of Rules 

A. Definitions (Part iBO) 
1. Active Life of the Facility(§ 260.10) 
2. Final Closure(§ 260.10) 
3. Hazardous Waste !v1a1ui.gement Unit 

(§ 200.10) 
4. Partial Closure(§ 260.10] 

E. Sta11dards for Permitted Facilities (Part 
264} and Conforming Changes to Interirn 
Status Standards [Part 285) 

1. Closure and Post-Closure Care (Subpart 
G] 
a. Closure performance standard 
(§§ 205.111 and 255.111) 
b. Requirement to fu.rnish c!osure and 
post-closure plans to the Regional 
Administrator:[§§ 264.112(a), 264.l'!B(c], 
265.112(a) and 265.118(b)] 
c. Clarification: of contents of closure 
plan(!§ 264.112(b) and 2B5.112[b)] 
d. Description of removal or 
decontamination of f<i.cility structures 
and soils in closure plan(§§ 264.112[b)(4) 
and 265.l12(bJ[4)] 
e-Requirements to estimate the expected 
Year of closure (§ § 264.112[bj(7J and 
265.112(b)(7)J 
f. Amendments.. to closure ·and post
closure plans(§§ 204.112(c), 264.11flfd)" 
255.112(cl and 205.118(d)) 
g. Notification of partial closure and ffnrrl 
closure(§§ 2B4.112(d) and 265.112(d)) 
h. Removal of hazardous wastes and 
decontamination or dismantling of 
equipment(}§: 264.112(e) and 265.112(e-)] 
i. Time all0-wed for closure(§§ 264.113 
and 265.113] 
j. Disposal or-cfecontainination of 
equipment, structures, and sous· 
(§§ 264.114 and 265.114) 
k. Certification of closure {~ § 264.115 and 
255.115} 
I. Survey plat(§§ 264,116 and 265.116) 
m. Post-closure care and use of property 
(§§ 264.117 and 265.117) 
n. Post-closure plans (§ § 264.118 and 
265.118) 
o. POst-closure notices (§ § 264.119 and 
265.119) 
p. Certification of completion of post* 
closure care(§§ 254.120 and 265.12GJ 

2. Financial Assurance Requirements 
(Subpart HJ 
a. Cost estimates for closure and post· 
cl0:,iure care(§§ 264.142(a}, 264.144(a}, 
265.14?.(a} and 205.144(a)) 
b. Anniversary date for updating cost 
eslinrntes for inflation(§§ 2B4.142[b}. 
2fl4.144(LJ), 265.142(b) 1:1nd 265.14·1(h]] 

c. Rl1viliions to thP. cost estim;1tes 
(§§ 254.142(c), 264144(c), 2f35.142(c) and 
2B.'i.144fc}) 
d. Post-closure cost estim<1te 
{§§ 204.144(c), and 2G5.144(c)) 
e. Trust fund pay-in period 
(§§ 264.143(aJ(3] and 265.143(a)(3)) 

f, Reimbursements for closure and post
closure expenditures from trust fund and 
insurance ( § § 264.143(a)(10), 
264.143(e)(5), 264.145(a)(11J, '64.\45(e)[5}, 
265.143(aJ(10J, 265.143(dJ(5), 
265.145[a)(11), and 265.145(d)l5)) 
g. Final order required 
(§§ 264.143(b)(4)(ii), 264.145(b)(4)(ii), 
265.143(b)(4)(ii) and 265.145(bJ(4)(ii)) 
h. Final administrative determination 
required(§§ 254.143 (c)(5) and (d}(B), 
264.145 (c)(5] and (d)(9), and 
2G5.143{c)(3), 265.145[b)(5) and 
265.145(c)(9)J 
i. Cost estimates for O'vvners OJ' operators 
using the financial test or corpora\e 
guarantee illllSt include VIC cost 
eslimates for Class t 'A' ells 
I§§ 264.143[fj(1)(i) (B) and (D) and 
[fj(l)(ii) (B) and (D), 234.HSIDll)(i) (Bl 
and (DJ and (fj(lJ[ii) (B) and (D). 
265.143(e](1J(iJ [BJ and (D} and (e)(,1)lii) 
lJ3) ar.d (DJ, Z65.145{e][l](i} [BJ a::d (DJ 
and (e)(J)(ii) (BJ and ID)) 
j. Cost estin1ates must account for all 
facilities covered by the fin~ncia! test or 
corporate guarantee{§§ Z64.143(f)f2), 
2134.145(f)(Z), 265.143[e)(2) and 
265.145(e)(2J) 
k. Release of the O\Vner or operator from 
the requirements of financial assurance 
for cfosure and post-closure care 
(§§ Z64.143(i), 2G4.145{i), 265.143(h), anrl 
265.145(h)) 
\, Pc;iod of liability coverage 
(§§ 264.147(e) and 205.147{e)) 
m, VVording of instruments(§ 264.151) 

C. Interim Status Standards {Part 265) 
1. Applicability of Requirements(§ 265.110) 
2. Waste Pile Closure Requiren1ents 

lncluded by Heferencc in the Closure 
Performance Standard(§ 265.111(c)) 

3. Submission of Interim Status Closure CJnd 
Post-Closure Plans(§§ 2G5.112(d], 
265.118(e)) 

4 .'i/\/riltion Statements by R~gional 
Administrator of Reasons for Ref11sing lo 

Approve or Reasons for Modifying 
Closure or Post-Closure Plan 
(§§ 265.112(d) and 265.llB{nJ 

D. Typngraphic:::d Errors 
E~P~rmitHng Standards (Part 270) 

1. Con~ents of Part B: General 
Requirements(§§ .270.14(b) {14). {15) and 
(16)) 

2. Minor MoJificstions of Perrnits 
(§ 270.42(d)) 

3. Changes During Interim Slatus 
I§ 270.721dll 

III. State Authority 

A. Appliu1bilit;.• of Rules in Autl1orized Slac. 
B. F.ffrct 011 Slat1; /uithorization 
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IV. Executive Order 12291 

V. Papenvork Reduction Act 

VI. Regulatory.Flexibility Act 

VII. Supporting Documents 

VIII. Effective Date 

I. Background 

A. Subtitle C of the Resource 
Conserl'ation and Recovery Act (RCRA) 

Subtitle C of RCRA creates a "cradle
to~grave" management system to ensure 
that hazardolls wastes are transported, 
treated, stored, and disposed of in a 
manner that ensures the protection of 
human health and the environment. 
Section 3004 of Subtitle C requires the 
Admiii.istrator of EPA to promulgate 
regulations establishing such 
performance standards applicable to 
owners &nd operators of hazardous 
\Vaste treatment, storage, or disposal 
facilities (TSDFs), as may be necessary 
to protect human health and the 
environment. Section 3005 requires the 
Administrator to promulgate regulations 
requiring each person owning or 
operating a TSDF to have a permit, and 
to establish requirements for permit 
applications. 

Under Section 3005(a}, on lhe effective 
date of the Section 3004 standards, all 
treatment, storage and disposal of 
hazardous waste is prohibited except in 
accordance with a permit that 
implements the Section 3004 standards. 
Recognizing, however, that not all 
permits would be issued \vithin six 
n1onths of the promulgation of Section 
3004 standards, Congress created 
"interim status" in Section 3005(e) of 
RCRA. Owners and operators of 
existing hazardous waste TSDFs who 
qualify for interim status will be treated 
as having been issued a permit until 
EPA takes final administrative action on 
their permit application. Interim status 
does not relieve a facility owner or 
operator of complying with Section 3004 
standards. The privilege of carrying on. 
operations in the absence of a permit 
carries with it the responsibility of 
complying with appropriate portions of 
the Section 3004 standards. 

B. Regulations Affected by Today's 
Amendments 

EPA has issued several sets of 
regulations to implement the various 
sections of Subtitle C. Part 260 of 40 
CFR, among other provisions, includes 
definitions that apply to all other parts 
of the regulations. Part 264 provides 
standards for owners and operators of 
TSDFs that have been issued RCRA 
permits. Part 265 provides interim status 
standards for owners and operators of 
TSDFs Part 270 P.stablishes permitting 

procedures for TSDFs. These four parts 
are amended by today's final rule. 

C. Atlantic Cement Company, 
Incorporated (ACC/} Litigation and 
Settlement 

Shortly after EPA promulgated the 
January 12, 1981 regulations, which, 
among other requirements, included 
standards for closure and post~closure 
care and financial assurance, individual 
companies and industry trade 
associations filed 17 separate lawsi.iits 
challenging those standards. These 
cases were consolidated as American 
Iron and Steel Institute v. U.S. 
Environmental Protection Agency (D.C. 
Cir., No. 81-1387 and Consolidated 
Cases). On August 16, 1984, the parties 
(with the exception of several parties 
who voluntarily dismissed their 
lawsuits} filed a settlement agreement 
with the Court. The American Iron and 
Steel Institute voluntarily dismissed its 
lawsuit rather than join in the 
settlement; the case has been renamed 
Atlantic Cement Company Incorporated 
v. U.S. Environmental Protection 
Agency ("ACCI Litigation"). 

Under the terms of the settlement 
agreement, EPA agreed to propose and 
take final action upon certain 
amendments to the closure and post
closure regulations that were 
promulgated on January 12, 1981. The 
rules proposed on March 19, 1985 
contained amendments conforming to 
the AGGI settlement agreement. Among 
the regulations EPA is promulgating 
today are amendments to 40 CFR Parts 
260, 264, 265, and 270 that are in most 
cases consistent with the AGGI 
settlement agreement. In addition, 
certain of these amendments require 
conforming amendments to finandial 
responsibility regulations in Subpart H 
of Parts 264 and 265. Those changes are 
also being made today. 

D. Subparts G and H ImplementatJ'on 
Experience 

Since January 12, 1981, EPA and 
authorized states have developed 
considerable experience with the 
implementation of Subparts G and H. 
Base.cl on this implementation 
experience, EPA is today making 
add~t!onal changes to 40 CFR Parts 260, 
264, 265, and 270: 

E. Hazardous and Solid Waste 
Amendments of 1984 Codification Rule 

On July 15, 1965, EPA published in 50 
FR 28702 final rules implementing 
provisions included in the Hazardous 
and Solid Waste Amendments of 1984 
[HSWA) (hereinafter referred to as the 
"codification rule"), Some of today's 
final rules have been promulgated to 

conform to t-ISWA and to the 
requirements of the July 15, 1985 
codification rule. 

U. Analysis of Rules 

The following sections of this 
preamble include discussions of the 
major issues and summaries of the 
comments received in response to the 
March 19, 1985 proposed rule, as well as 
explanations of EPA's. rationale for 
promulgating the final rules. The 
preamble is arranged in a section-by
section sequence for ease of reference. 
Because many of the regulatory 
amendments to Interim Status 
Standards [Part 265) are parallel to the 
Standards for Permitted Facilities (Part 
264), only those changes to the Part 265 
Interim Status Standards that differ from 
the Part 264 standards are addressed 
separately. 

A. Definitions (Part 260) 

1. Active Life of the Facility[§ 260.10). 

In the March 19, 1985 proposed rule, 
the Agency proposed to redefine "active 
life" to extend the period from the initial 
receipt of hazardous wastes until the 
Regional Administrator receives 
certification of final closure. Sections 
264.112[b) and 265.112[b) previously 
defined active life of a facility as that 
period during which wastes are 
periodically received. 

The key concern raised by the 
commenters was that certain 
requirements applicable to operating 
facilities may not be practical or 
feasible to conduct during the closure 
period {e.g., inspections, paperwork 
requirements). 

The Agency does not agree that 
defining the closure period as part of the 
active life would be burdensome or 
require activities not otherwise required 
at the facility. For example, § § 264.73 
and 265.73 now require that the owner 
or operator maintain the operating 
record until closure of the facility. The 
Agency would also expect an owner or 
operator to conduct inspections as part 
of a routine closure activities. As 
discussed in the preamble to the 
proposed rule, the Agency is primarily 
concerned with ensuring that all 
monitoring activities are continued until 
closure is completed. Therefore, the 
Agency is promulgating the definition of 
active life of the facility as proposed. 

2. Final Closure[§ 260.10) 

In order to clarify the distinction 
between partial closure and final 
closure, the Agency proposed to define 
final closure as closure of all hazardous 
waste management units at a facility not 
otherwise covered by the provisions of 
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§ 262.34 (exemptions from Subpart G 
requirements for facilities accumulating 
hazardous wastes for less than go days}~ 
in accordance with Subpart. G 
requirements. Closure of the last unit of 
the facility would be defined as final 
closure of the facility. No comments 
were received on this proposal, and the 
Agency is promulgating the definition es 
proposed. 

3. Hazardous Waste Management Unit 
(§ 260.10) 

The Agency proposed to define a new 
term-"hazardous waste management 
unit"-as the smallest area of land on or 
in which hazardous waste is placed, or 
the smallest structure on or in which 
hazardous waste is placed, that isolates 
hazardous waste within· a facility. The 
proposed definition was designed to be 
consistent with the preamble to the July 
26, 1982 land disposal regulations (47 FR 
32289), expanded to include storage and 
treatment tanks and container storage 
units. The following were defined as 
hazardous waste management units in 
the March 19, 1985 proposed rule: a 
landfill cell, sllrface impoundment, 
waste pile, land treatment area, 
incinerator. tank system (i.e., individual 
tank and its associated piping and 
underlying containment system), and a 
container storage area (i.e., the 
containers and the land or pad-on which 
they are placed). ,. 

A number of commenters were 
concerned that the proposed definition 
was still somewhat ambiguoua. In 
particular, the definition did not 
adequately distinguish between landfill 
cells, which were defined in the 
proposed rule as units, and subcells, 
which are integral subsections of cells 
and should not be closed separately 
from the cell as a whole. Another 
commenter expressed concern that the 
term "isolates" in the definition implies 
that all units necessarily isolate wastes, 
which may not always be the case (e.g., 
land treatment area), 
. The Agency agrees that the proposed 

definition is somewhat ambiguous and 
not completely consistent with the 
definition of unit included in the July 26, 
1982 preamble. Moreover, the Agency 
wishes to make the definition consistent 
with the codification rule. (See 50 FR 
28706 and 28712, July 15, 1985). 

. Therefore, today's rule defines 
hazardous waste management unit as a 
contiguous area of land on or in which 
hazardous waste is placed, or the largest 
area in which there is a significant 
likelihood of mixing hazardous waste 
constituents in the sarrie area. Unita 
include: surface impoundments, waste 
piles, landfill cells, incinerators," land 
treatment areas, tanks and their 

associated piping and underlying 
containment systems, and container 
storage areas (i.e., the container 'and any 
underlying pad). As discussed in the 
preamble to the proposed rule, the 
Agency does not consider each 
container to be a unit. 

4. Partial Closure(§ 260.10). 

The March 19, 1985 proposed rule 
redefined partial closure as cl9sure of' a 
hazardous waste management unit. 
Partial closures may involve: (1) closing 
a hazardous waste management unit 
while another hazardous waste · 
management unit at the facility 
continues operating (e.g., a surface 
impoundment or container storage .area 
is closed but a landfill continues to 
operate), or {2) closing one or more 
hazardous waste management units 
while other units associated with the 
same process remain operational (e.g., 
one landfill cell of a ten-cell landfill is 
closed, one tank and its underlying 
piping is removed from a tank farm). 
Closure of the last hazardous waste 
management unit at the facility woUld 
be consiqered a final closure rather than 
a partial closure. 

The Agency received no substantive 
comments on the proposed definition of 
partial closure. The definition is being 
adopted substantially as proposed, with 
the following change: In the list of 
examples, "tank system" has been 
changed to "tank (including its 
associated piping and underlying 
containment system)''. 

8. Standards for Permitted Facilities 
[Part 264} and Conforming Changes to 
Interim ~lotus Standards [Part 265) 

1. Closure and Post-Closure Care 
(Subpart G). · 

a, Closure performance standard 
(§§ 264.111 and 265.111). The previous 
sections 264.111and265.111 established 
general closure performance standards 
applicable to all 'i'SDFs that specified 
that a facility must be closed in a 
manner that (1) minimizes the need for 
further maintenance, and (2) controls, 
minimizes or eliminates, to the extent 
necessary to prevent threats to human 
health and the environment, post
closure escape of hazardous wastes, 
hazardous waste constituents, leachate, 
contaminated rainfall, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atmosphe~e. The language in § 265.111 
differed slightly and specified that the 
facility must be clo9ed in a manner "that 
. , . controls, minimizes or eliminates, to 
the extent neces!1ary to protect hun1an 
health and the environment. ... " 

In the March 19, 1985 preamble, the 
Agency proposed to (1) incorporate into 
the general standard a reference to the 
process-specific closure standards 
included in 40 CFR §§ 264.178, 264.197,. 
264.228, 264.258, 264.280, 264.310, 264.351, 
and the parallel interim status 
provisions; (2) i!iake. the language in 
§ 265.111 parallel to that in§ 264.111; [3) 
revise the language to require that 
hazardous constituents, as well as 
hazardous waste constituents, be 
appropriately managed at cldsure; and 
(4) make a·minor change to the wording 
of the regulation for purposes of 
clarification. 

The Agency pr.Jposed to incorporate 
reference to the specific techitical 
closure requirements into the 
p'erformance standard to ensure that 
owners or operators ofTSDFs comply 
with both the general performance 
standard and the applicable process
specific standards. No comments were 
submitted on this proposal. The Agency 
is promulgating tha. language of 
§§ 264.lll(c) and 265.lll(c) 
substantially as proposed, The reference 
to § 265.178 in § 265.lll(c) has been 
dropped because there are no process
speclfic standards for container storage 
facilities in interim status; in addition, 
references to § § 265.381 and 265.404 
which.had been inadvertently omitted 
from the proposed rule, are inlcuded in 
§ 265.lll(c). 

Because the Agency believes that for 
clarity and consistency the closure 
performance standard for interim status 
and permitted facilities should be 
parallel, the Agency proposed to amend 
§ 265.lll(b) to make the language 
parallel to that in§ 264.lll(b). One 
co1nmenter stated that the use of the 
phrase "prevent threats" could require 
an o\vner or operator to conduct closure 
activities that were not cost-effective 
and should be replaced by a site-specific 
risk assessment. 

The Agency believes that the 
environmental goals of closure should 
be the same for both interim status and 
permitted facilities. Although the 
previous language of the closure 
performance standard in Parts ZG4 and 
265 differed slightly, as discussed in the 
preamble to the proposed rule, the 
Agency interpreted them as having the 
same meaning. As a result, the Agency 
proposed to amend § 265.111 to be 
consistent with the Part 264 standards 
and included the language "to prevent 
threats". 

For the sake of clarity and to be 
consistent with the statutory language in 
RCRA mandating EPA to promulgate 
standards to protect human health and 
the environment, however, the final rule 
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amends the language of§ 264.lll(b) to 
be consistent with the wording of 
§ 265.lll(b). The language in 
§ 264.lll(b) now specifies that the 
facility must be closed in a. manner "that 
... controls, minimizes, or eliminates. 
to the extent necessary to protect human 
health and the environment" the post
closure escape of hazardous wastes, 
hazardous constituents, etc. 

The Agency aleo proposed to expand 
the language in § § 264.lll(b) and 
265.lll(b) to require that closure must 
control, minimize or elhninate, to the 
extent necessary, the post-closure 
escape of hazardous constituents 
instead of only hazardous waste 
constituents as the previous regulation 
required. One commenter opposed the 
proposal on the grounds that requiring 
owners and operators to address ail 
Appendix VIII constituents rather than 
only hazardous waste constituents could 
have costly implications for closure and 
post-closure care. rvforeover, the 
commenter argued that the Agency did 
not provide a- rationale for this change in 
the March 19, 1985 proposed rule. 

The Agency believes it is necessary to 
include hazardous constituents in the 
closure performance standard to ensure 
that ali contamination is adequately 
addressed at closure. Furthermore, this 
change is consistent with the HSWA. 
For example, RCH .. i\ Section 3004(u} 
requires corrective action for all 
releases of hazardous wastes or 
hazardous con:;tituents from any solid 
waste management unit. Similarly, 
Section 3001(f} requi:.es the Agency in 
evaluating delisting petitions to 
consider, among other things, 
constituents other than those for which 
the waste was listed as hazardous. As a 
result of these considerations, the 
Agency is adopting§§ 264.111(b) and 
265.lll(b) as proposed. 

Finally, the Agency propoeed to 
clarify the wording in§§ 264.lll(b) and 
265.lll(b) by replacing the phrase 
''contaminated rainfall'' with 
"contaminated run-off," No comments 
were received and this change is being 
promulgated as proposed. In addition, 
the phrase "waste decomposition 
products" was changed to "hazardous 
waste deco~position products." Wastes 
which are not hazardous are not subject 
to the closure performance standards. 

b. Requirement to furnish closu!'e and 
post-closure plans to the Regional 
Administrator(§§ 264.112(0), 264.llB{c), 
265.112(0), 265.lW(b}J. Sections 
264.112(a), 264.11B(a), 265.112(a), and 
205.11B(a) previou::;ly required the owner 
01· operator of a TSDF to keep a copy of 
the closure and past-closure plan and all 
revisions at the facility until closure is 
camplr.ted and certified. {In the case of 

pennitted facilities and interim status· 
facilities with approved plans, the 
approved plans were to be kept on-site.) 
Post-closure plans were to be retained 
at the facility until the post-closure care 
period began. Petitioners in the AGGI 
litigation argued that a hazardous waste 
management facility may not be 
properly equipped to maintain files at 
the facility and safeguard closure and 
post-closure plans and that the plans 
could be kept more efficiently and safely 
at nearby offices of the owner or 
operator of the facility. The EPA, 
however, was concerned that the plans 
be available on-site to an inspector on 
the day of inspection~ 

The Agency proposed to drop the 
requirement that the closure and post~ 
closure plans be kept at the facility, but 
to require that they be furnished to the 
Regional Administrator upon request, 
including request by mail, and during 
site inspections, on the day of 
inspection. This was consistent with the 
terms of the AGGI settlement. 

Most of the commenters focused on 
the applicability of the requirements to 
perrnitted facilities, arguing that if the 
Agency already has a copy of the plan 
on file, requiring it to be made available 
on the day of inspection is unnecessary. 
Another argued that plans should be 
kept at the facility during tJ1e closure 
period to make them readily available 
for an unannounced inspection at that 
time. 

The Agency agrees with those 
commenters who argued lhat for 
facilities with approved closure and 
post-closure plans on file, it is not 
necessary to muke them available on 
the day of inspection. For interim status 
facilities, however, the plans may not 
have been reviewed and it is important 
that they be available on the day of 
inspection. Even in the case of 
unannounced inspections, it should be 
possible to deliver a copy of the plan to 
the facility within the same day. 
Therefore, the Agency is promulgating 
§§ 264.112(a) and 264.llB(c) to require 
that the plans be furnished only upon 
request, including request by mail; 
§ § 265.112(a) and 265.llB(b) require that 
for interim status facilities with 
approved closure and post~c1osure 
plan.s1 the plans must be furnished upon 
request, including request by mail. Fot' 
facilities without approved plans, the 
plans must also be provided during site 
inspections. 

Under the requirements of § § 264.228 
.and 264.258, an owner or operator of a 
surface impoundment or waste pile not 
designed in accordance with the 
specified liner design standards must 
prepare a contingent closure and post
closure plan for closure as a landfill. To 

ensure that such o\vners and operators 
recognize that these contingent plans 
are subject to the requirements of Part 
204 Subpart G, the final rule modifies 
the proposed rule slightly. The final rule 
clarifies that if a facility is required to 
have a contingent closure and post
closure plan under § 264.228 or 
§ 264.256, these plans are also subject to 
the requirements of§§ 284.1.12 and 
264.118. 

In some cases, owners or operators of 
surface impoundments or waste piles 
not otherwise required to prepare 
contingent closure and post-closure 
plans may be required to close their 
units or facilities as landfills. To clarify 
that these facilities also must have post· 
closure plans, the final rule specifies in 
§ § 264.118(a) and 265.llB(a) that an 
owner or operator must prepare a post
closure plan VJithin 90 days of the date 
that the owner or Operator or Regicnal 
Administrator determines that the 
facility must be closed as a landfill. 

c. Clarification of contents of closure 
plan{§§ 284.112(b}, 2B5.112{b}}. The 
Agency proposed a nur ... i.b8r of changes 
to § § 264.112(a) and 265.112(a) to make 
explicit the level of detail that must be 
included in the closure plan to eliminate 
potential ambiguities in the closure plan 
requirements. First, t.1.e proposed rule 
clarified that the plan must address 
explicitly the activitiBs to "be conducted 
at all pcrtial closures as \Vell as final 
closure. The proposed rule also stated in 
§ § 264.11Z(b)(6) and 265.112(b)(6) that a 
schedule for closure activities mus~ be 
provided for closure of each unit as \v~a 
as for final closure. In addition, the 
proposed rule also elaborated on the 
typF:s of information that should be 
included in the plan. 

For example, the o¥Jner or operator 
must include in the plan not only an 
estimate oflhe maximum inventory over 
the life of the facility, but also a detailed 
description of the procedures that \vill 
be used to handle the hazardous wastes 
during partial and final closure (e.g., all 
propQsed methods for removing, 
transporting, treating, or disposing of 
hazardous wastes at partial and final 
closure). The plan must also address all 
ancillary activities necessary during the 
partial and final ctosure periods, such as 
ground-water monitoring, leachate 
collection, and run-on and run-off 
control, as applicable. 

The Agency received a number of 
comments supporting increased level of 
detail in the plans. Most of these · 
comn1enters favored including even 
more specificity in the closure plan 
regulations (e.g., criteria far "how clean 
is clean"). A number of commentcrs 
ho\.vever, also disagreed with the 
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Agency's proposed amendments, 
arguing that the level of detail proposed 
in unnecessary and burdensome, 
especially if the plan must be changed 
several times to reflect future changes in 
technology. One commenter expressed 
concern that the level of detail specified, 
combined with the permit modification 
procedures required to make changes to 
the plan, could lock an owner or 
operator into an outmoded closure plan. 

The Agency believes that it is 
necessary to require detailed closure 
and post~closure plans to ensure 
accurate cost estimates and adequate 
financial assurance. Implementation 
experience has shown that poorly 
detailed plans have been accompanied 
by inadequate cost estimates. The'plans 
should include sufficient detail to allow 
a third party to conduct closure or post
closure care in accordance with the plan 
if the owner or operator fails to do so. 
Therefore, the Agency is promulgating 
the final rule as proposed. 

The Agency disagrees with those 
commenters who contend that requiring 
a greater level of detail will force 
owners or operators to revise their plans 
frequ,ently. The types of changes that 
would require a revision to the closure 
plan are likely to be the result of a 
change in facility design or routine 
operations (e.g., a change in the cover 
design, off-site vs; on-site management 
of wastes at closure, closure of a surface 
impoundment or wast~ pile as a 
landfill). These types of changes are 
unlikely to occur frequently. The .A.gency 
does not intend that the owner or 
operator should revise the plan for 
insignificant changes {e.g., a change in 
the particular off-site facility used to 
handle \Vastes at closure or the 
contractor used to install the final 
cover). The Agency also does not intend 
this requirement to preclude an owner 
or operator from revising the pian as 
appropriate to incorporate technological 
innovations or to lock owners or 
operators into outmoded closure plans. 

A number of commenters requested 
that the Agency address "how clean ts 
clean" and include this standard as part 
of the closure requirements. The Agency 
is currently developing a policy on this 
broad issue outside the scope of this 
rulemaking. 

d. Description of removal or 
decontamination of facility structures 
and soils in closure plan(§§ 264.112(b} 
{4}, 265.112{b}(4}}. Sections 264.112(a) (3) 
and 265.112(a) (3) previously required 
owners or operators to include a 
description of the steps needed to 
decontaminate facility equipment at 
closure. The proposed amendment 
expanded this provision to require that 
the closure plan also must include a 

description of steps necessary to 
decontaminate or remove contaminated 
facility structures, containment systems. 
and soils in a manner that satisfies the 
closu.rg. performance standard. The plan 
must include, but not be limited to, a 
description of the methods for 
decontaminating the facility, sampling 
and testing procedures, and criteria to 
be used for evaluating contamination 
levels. · 

Because responsible owners or 
operators will clean up dri"ps and spills 
associated with hazardous waste 
management activities as they occur 
(see, e.g., 40 CFR § 264.175), many of the 
activities described in the closure plan 
for removing or decontaminating soils 
should be similar to those conducted 
during the operating life of the facility as 
part of routine operations. For some 
types of units (e.g., tanks or container 
storage), soil testing may not be a 
routine operating activity and may not 
be conducted until closure. FOr these 
types of units it is especially important 
that the plan address how the owner or 
operator intends to determine the extent 
of soil contamination at closure. The 
Agency's intent is that the plan should 
address cleanup of the maximum extent 
of contamination (including 
contaminated soil) resulting from the 
facility's hazardous waste operations 
that the owner or operator expects to be 
on~site anytime over the active life of 
the facility. 

\'Vhile most commenters agreed with 
the proposal to address contaminated 
soils, some suggested clarifications. 
Some commenters \Vere concerned 
a bout the ambiguity of the terms 
''contaminated'' and "containment 
systems." The language might be 
construed to require decontamination or 
removal of leachate collection systems 
and liners. It was suggested that the 
regulation identify the equipment and 
structures subject to the 
deContamination requirement. Another 
commenter stated that the preamble to 
the proposed rule implied that the plan 
must address soil contamination from 
production activities, which is outside 
the scope of RCRA. 

The Agency agrees that the plan must 
address soil contamination only from 
hazardo\IS waste management 
operations. The Agency also does not 
intend this rule to require that an O\Vner 
or operator remove structures otherwise 
required by process-specific 
requirements to be maintained and used 
after closure. For example, if an owner 
or operator closes a surface 
impoundment as a landfill, the Agency 
does not intend that the owner or 
operator remove the containmen.t 
system as part of closure 

decontamination procedures. (Similarly. 
the overlying hazardous wastes are not 
removed when a disposal fac;ility is 
closed.) The Agency believes that the 
language of the proposed rule can be 
interpreted reasonably and it is not 
necessary to liSt in the regulation every 
piece of equipment and facility that' 
must be decontaminated at every type 
of facility. As a result, the Agency is 
promulgating the final rule as proposed. 

e. Requirements to estimate the 
expected year of closure 
(§§ 264.112(b}(7} and 265.112(b}(7}}. 
Sections 264.112(a)(4) and 265.112(a)(4) 
previously required each owner or 
operator of a TSDF to include in its· 
written closure plan an estimate of the 
expected year of closure. Petitioners in 
the ACCllitigatiori argued that 
compliance with that provision was t 
unnecessarily burdensome for owners or 

-operators of on~site TSDFs, such as 
storage and treatment facilities 
associated 'with industrial processes. In 
the case of those facilities, the expected 
date of closure may not be determined 
by the hazardous waste management 
activities but by the primary industrial 
activity with which the facility is 
associated, the closure date of which, in 
many cases, may be difficult to predict. 

The Agency was concerned that in the 
case of owners or operators using trust 
funds to provide financial assurance, an 
estimate of the expected year of closure 
is necessary to enable both the owners 
or operators and EPA to determine 
whether appropriate payments have 
been made into the trust.fund. In 
addition, for interim status facilities 
without approved closure plans, an 
estimate of the year of closure is 
important to allow the Agency the 
opportunity to conduct facility 
inspections near the end of the facility's 
life and ensure that closure will be 
performed in a manner that will protect 
human health and the environment. 
Therefore, the Agency proposed to 
amend the regulation to require only 
those owners or operators of permitted 
facilities who use trust funds to 
establish financial assurance under 
§ 264.143 and whose facilities are 
expected to close prior to expiration of 
their initial permit to estimate the 
expected year of closure. For owners or 
operators of interim status facilities, 
those without approved closure plans or 
those who use trust funds to 
demonstrate financial assurance and 
~1hose remaining opera ting life is less 
than 20 years, would be required to 
estimate the year of closure. 

Most commenters agreed with the 
Agency's proposed amendment to limit 
the requirement to owners or operators 
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using trust funds; sunie questioned 
retaining the requirement for all interhn 
slutus facilities without approved 
closure plans. 'l'hose co1nmenters \vho 
opposed the proposal argued that it is 
difficult to predict closure and a date 
should not be required. Consistent with 
the discussion in the March 19, 1985 
preamble, the Agency feels that a date 
of closure is in1perative for owners or 
operatcirs using trust funds and for 
facilities without approved pln.ns and is 
promulgating the rule as proposed. 

f, An1endments to closure and pOst· 
ulosure plans(§§ 264.112(c), 264.118(d}, 
265.112(c} and 265.118(d)}. Sections 
264.112(b) and 265.112(b) previously 
allowed an owner or operator to an1end 
the closure plan al any time during the 
active life of the facility if there was a 
change in operating plans or facility 
design v'lrhich affected the closure plan 
or if there was a change in the expected 
year of r.losure. The Agency proposed 
amendments to make this regulation 
consistent \vith other proposed 
rDgulatory amendrnents. In addition, the 
proposeU amendments established 
procedures and deadlines for requesting 
tnodificutions to closure and post
clnsure plans. 

The definition of active life now 
includes the closure period. Therefol'e, 
the language of the·previous regulation 

-would have 2Howed an ovvner or 
operator to request tnodifications to the 
closure plans during the operating Ilfe of 
the facili1y through the closure period. 
To minirnize threats to hun1an health 
and the environment, th8 Agency 
cunsiders it iinportant to avoid undue 
delays in the completion of closure once 
nclivities have begun. Therefore, the 
Agency proposed§§ 264.112(c) and 
2f35.112(c) allowing an ovvner or operator 
to modify the cJosure plans only prior to 
the notification of partial or final 
closure, or during closure only if 
unexpected events occur during the 
closure period that affect the closure 
plan (e.g., adverse \Veather conditions. 
fire, or more extensive soil 

·con lamination than anticipated resulting 
in the need to close the unit as a 
disposal unit rather than as a storage 
unit). Consistent \Vith the proposed 
amendment to§§ 264.112(bj(7) and 
265.112(b){7), the Agency also proposed 
that the closure and post-closure plans 
rnust be amended if there is a change in 
the expected year of closure only for 
those facilities required to include an 
r>...,-pecfed year of closure in the plan. 

One com1nenter argued that allowing 
cnvners or operators tn re\·[se lheir 
closure plans during closure only to 
ricr:ounl for "unexpected ever.ts" is too 
restrictive and would preclude the 

OV\'ner or operator from changing tl·;e 
pkin to reflect optimum closure n1f:tho<ls 
identified after notification of closure. 
While the Agency wishes to provide 
flexibility to owners or operators in 
developing closure plans and 
implementing closure, it does not want 
to prolong the closure period · 
unnecessarily once the unit has ceased 
operating and is prepared to close. 
Therefore, the Agency believes that 
changes in the plan that the ov•.rner or 
operator could reasonably have 
anticipated should be make prior to the 
beginning of closure. For exan1ple. 
owners or operators should have 
sufficient time prior.._to the notification of 
closure to revise the closure plan to 
reflect optimum closure 1nethods. 
Therefore, the Agency believes that 
changes made during the closure period 
should be limited only to those events 
that the owner or operator reasonably 
could not have expected. 

Another commenter was concerned 
that allowing the plan to be modified 
during closure only if unexpected events 
occur during the closure period could 
preclude owners or.operators of surface 
impoundments or waste piles required 
to close as landfills but not other'\vise 
required to have contingent closure 
plans. from amending their plans. The 
i\gency does not agree vvith this 
interpretation. The Agency believes that 
if the owner or operato·r or Regional 
A.dn1inislrator detern1ines p•ior to 
closure that the unit or facility must be 
closed as a landfill, this determin:::tion 
would qualify as a change in facility 
operation or design. Therefore, the 
O\Vner or opera tor 1nust an1end the 
closure plan as required by 
§§ 254.112(c)(2)(i) and 265.112(c)(1)(i) to 
reflect the fact that the facility is no\v a 
disposal facility. rr the delermination 
was not fores.e.en prior to the lime of 
partial or f~nal closure, this 
determination could be considt)red an 
"unexpected" event requiring a 
modification to the closure plan as 
specified in§§ 264.112.{cJ(Z}{iii) and 
2B5.112( c)(l)(iii). 

To clarify this requirement and avoid 
potential ambiguities, the final rule 

, specifies in § § 264.112(c)(3), 
264.118(d)(3), Z65.112(c)(2), and 
265.11-B(d)(2) that an owner or operator 
of a surface irnpoundment or waste pile 
not other;vise required to prepare a 
contingent closure or post-closure plan, 
must revise the closure plan and prepnre 
a post"closure plan foH01,ving a 
determination that ihe unit or facilitv 
n1ust be closed as a landfill. v 

Another commenter stated that 
modifications to the closure plun during 
the closure period should be required 

only if the unexpected event ad\·Hr:iPly 
affects human health und !he 
environml!nt. The Agency disdgct~es on 
the grounds that the purpose of the 
closure plan is to describe the uctivities 
that will be conducted at closure in the 
event that a third party is required to 
conduct closure and to serve as H basis 
for cost estin1atcs for financial 
responsibility. In addition, because the 
purpose of the closure certification is to 
ensure that closure has been performed 
in accordance with the approved closure 
plan, the plan should be n1odified to 
reflect the activities that are perfornted. 

ln light of the above considerations, 
the Agency is promulgating today's final 
rule as proposed to require that plans bP. 
modified prior to the notification of 
closure or approval of the plans. 
whichevHr is later, or during clos~1re if 
unexpected events occur during the 
closure period that affect the phu15. 

The Agency also proposed a nur.1ber 
of procr.dural changes to the Parts 213~ 
and 265 regulations for modifying 
closure and post~closure plans. First, the 
proposed§§ 264.112(c) and :64.11B[e] 
clarified that an owner or operator of a 
permitted facility must use the pennit 
modification procedures specified in 
Parts 124 and 270 to amend the closure 
or post-closure plans. Second, propGsed 
§§ 255:112(cJ and 255".118(g) required 
ovvners or operalors of i1~terint status 
fcH.:iilties lvith appro•;ed plans to sub1nit 
a request to the Regional Administ~utor 
tu anu~nd the plan. The proposed rule 
gave the Regional Administratof the 
disr,retion to provide the owner or 
·Operator and the public, through a 
ne\vspaper hotice, the opportunity to 
submit written comments and/or to hold 
a pubiic hearing on the a1nend.;nent to 
the plan. 

M<Jny con-1menters were concerned 
with the procedural requirements 
proposed r or modifying the plans. 
Several C:Jrgued that the Part 270 permit 
modification requiren1ents are too 
cumbersome for n1inor changes in the 
plan. Another was concerned tb1Jt 
modific1-1tions to interim status plans 
should be subj1~ct to public participation 
H.nd sh1Juld not be left lo the Regional 
.i\d1ninistrntnr's discretion. 

The Agency agrees with ffii::lny of the 
comn1cnlcrs that the miner n1orlification 
procedure8 iri Part 270 are too limited in 
scope. i-\s part of a forthco1ning 
ruleinaking on permit modifications, the 
Agency '.viii P.:<pand the provisions of 
§270.42 to identify the types of plan 
an1endr.1cnt~: th.qt would be con;iidcr11d 
minor rnodificatinns. 

The .1\gpnry also believes thut the 
n1odifir:ilion prncedurcs for intt.;rim 
.st;1tus far'.i!it;es ivith app!'Oved closure 
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and post-closure plans should be 
consistent \.Vith those for permitted 
facilities. Therefore, the final rule 
specifies in§§ 265.11Z(c)(3) and 
265.118(d)(3] that the .criteria of 
§ § 270.41 and 270.42 must be used to 
determine if a change to the upproved 
closure plan is a ''major" or ''minor" 
change. Major changes to the plans are 
subject to the public participation 
procedures of§§ 265.112(d)(4) and 
265.llB(f); minor changes to the plans 
are not subject to public participation, 
which is consistent with the procedures 
of§ 270.42. 

Another commenter suggested that the 
Agency establish deadlines Ior acting 
upon written requests to modify closure 
and post-closure plans, after \vhich time, 
if no action had been taken, the 
modification would be automatically 
approved (the commenter suggested 60 
days from the day of request). The 
Agency aiJrees that it should act 
expeditiously in approving or 
disapproving amendments to the plan. 
tlo\.vever, the Agency cannot agree that 
the amendment should be considered 
autoinatically approved if the Regional 
Administrator fails to make a 
determination within the allotted time 
frame. As a result, § § 264.112(c]. 
265.112(c), 264.llB(d], 265.118(d] and 
265.118(g) have been revised to adopt 
deadlines for reviewing requests for 
modifications but do not provide for 
automatic approval of modifications 
when the Regional Administrator fails to 
meet H deadlii-1e. For permitted facilities, 
the Regional Administrator must comply 
with the procedures established in Parts 
124 and 270; for interim status facilities, 
the deadlines of§§ 265.112(dj(4) and 
265.118(1) will apply. 

The proposed amendments lo the 
Parts 264 and 265 regulations also 
specified deadlines for requesting 
closure and post-closure plan 
n1odlfications, to ensure that all requests 
are made in a timely fashion and that 
the level of financial assurance is 
'adjusted, as necessary, to reflect any 
approved changes. The proposed rule 
stated that an owner or operator of a 
permitted facility or an interim status 
facility with an approved closure or 
post-closure plan must submit a written 
request to the Regional Administrator 
for approval of a closure or post-closure 
plan modification within 60 days prior to 
the change in facility design or 
operation that resulted in a change in 
the plan, or within 60 days after an 
unexpected event has occurred that 
requires a change to the plans. If an 
unexpected event occurs during partial 
or final closure that will affect the 
closure plan, a request to modify the 

closure plan must be n1ade within 30 
days. As discussed above, requirements 
applicable to amending plans also npply 
lo owners or operators of surface 
impoundments or waste piles not 
otherwise required to prepare contingent 
plc:1ns. Consistent \ovith these 
requirements,§§ 264.112(c)(3) and 
Z65.112(c){3) now specify that an owner 
or operator of a surface impoundment or 
waste pile not otherwise required to 
prepare contingent plans must submit a 
revised closure plan to the Regional 
Administrator for approval no later than 
60 days after the determination is made 
that the unit 'Or facility must be closed as 
a landfill. If the determination is made 
during partial or final closure, the 
revised plan must be submitted no later 
than 30 days after the determination is 
made. For interim status facilities 
without cipproved closure plans, owners 
or opera tors must prepare a revised 
closure plan and maintain it at the 
facility ·and submit it to the Regional 
Administrator upon request. 

Owners or operators of surface 
impoundments or waste piles not 
othenvise required to prepare contingent 
post-closure plans must submit them to 
the Regional Administrator for approval 
no later than 90 days after the 
determination that the unit or facility 
must be closed as a landfill. O\.vners or 
operators of interim sta'tus facHities 
without approved plans are not required 
to submit the plan. 

The final rule also modifies slightly 
the language in the proposed rule to 
make explicit that under§ 264.112(c)(3) 
and 264.llB(d), the owner or operator 
must submit a copy of the revised plan 
with the written reque.st for a permit 
application. Similarly, for interim status 
facilities with approved plans, the 
revised plan must be submitted to the 
Regional Administrat_or for approval. 

In analyzing the procedures for 
modifying the closure and post-closure 
plans, the Agency also considered 
whether the Regional Administrator 
should be given the authority to amend 
the closure or post-closure plan, 
especially in circumstances where 
unexpected events require plan 
modifications. The Agency believes that 
the Regional Administrator should be 
granted·the authority to request 
modifications of the plans. 
Modifications that are consir.lered 
"major" under the criteria of§§ 270.41 
and 270.42 are subject to Parts 124 and 
270 requirements for permitted facilities 
and to the provisions of§§ 265.112 nnd 
265.118 for interim status facilities. 

Consistent with deadlines in 
§§ 264.112(c)(3], 264.11B(d)(3], 
265.112(c)(3] and 265.118(d](3), an owner 

or operator must submit the ntor.lifind 
plan no later than 60 duys after the 
Regional Administrator's request or 30 
days if the request is made during 
partial or final closure. These provisions 
are included in todny's final rule in 
§§ 264.112(c)(4), 264.118(d)(4), 
265.112(c)(4), and 265.118Jd)(4). 

g. 1VotificatJ'on of partial closure and 
final closure(§§ 264.112{d). 265.112(d)). 
Sections 264.112(c] and 265.112(c] 
formerly required owners or operators 
of TSDFs to notify the Regional 
Administrator at least 180 days prior to 
the date they expected to begin closure. 
The follo\ving changes were proposed: 
(1) clarification that the notification 
requirements apply to partial closures of 
hazardous \Vaste disposal uni ts anti 
final closure of all TSDFs: (2) 
modification of some deadlines for 
notifying the Regional Administrator of 
partial and final closures, and [3) 
definition of the "expected date uf 
closure." 

'rhe ilCCJ petitioners were concerned 
that subjecting partial closures of non
land disposal facilities to notification 
requirements would disrupt routine 
business operations. The ,\gency vdshes 
to encourage partial closures and at the 
sa:me time ensure that partial closures 
are conducted in accordance 1vith an 
approved plan. The Agency believes 
that for permitted facilities and interim 
status facilities with approved closure 
plans. it should be possible at the time 
of final closure to evaluate whether 
previous closures of non-disposal units 
have been in accordance with the 
approved plan. In the case of interim 
status facilities that do not have 
approved closure plans, the O\.vner or 
operator will still be responsible for 
ensuring that all partial closure 
activities of incinerators, tanks. and 
contuiner storage areas are consistent 
\.vith the closure performance standard 
of§ 265.111 and any process-specific 
closure standards. 

Moreo.;,,er, all previous partial closure 
activities will be subject to review when 
the plans are subsequently approved. 
For example, if at the time of final 
-closure the Agency determines that 
additional soil decontamination is 
required at units that were previo11sly 
partially closed, the owner or operator 
will be responsible for completing this 
activity. In light of these requirements, 
the Agency proposed to limit the 
notification requirement to partial 
closures of hazardous was If~ disposal 
units and final closure of non-disposal 
units. This provision iS-Consistent \\'ilh 
the provisions of§ 265.112(e) discussed 
below; No cornments \Vere submitted on 
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this proposal and the Agency is 
promulgating the final rule as proposed. 

The proposed rule also amended the 
deadlines for notification of partial 
closure for disposal units and final 
closure, in response to the concerns of 
petitioners in the AGGI litigation. The 
petitioners argued that the 180-day 
notice period is unreasonable for many 
types of facilities and unnecessary for 
the Agency's purposes (i.e., adequate 
time to schedule facility inspections). 
The Agency agreed that for faCilities 
with approved closure plans 180 days 
prior notice of closure may be 
unnecessary. The Agency therefore 
proposed § 264.112( d)(1), which 'would 
require the owner or operator to notify 
the Regional Ad1,11inistrator at least 60 
days prior to the date he expects to 
begin closure of a landfill, land 
treatment, surface irnpoundment, or 
waste pile unit, or final closure of a 
facility with these types of units. An 
owner or operator rnuSt notify the 
Regional .i\dministrator at least 45 days 
prior to the date he expects to begin 
final closure of a facility with only an 
incinerator, container storage, or tank 
units remaining to be closed. 

For interim status facilities without 
approved closure plans, the Agency 
proposed a 180-day notification 
requiren1ent for partial closure of a 
landfill, land treatment facility, surface 
impoundment, or waste pile unit, or final 
closure of a facility with such units to 
allo\v sufficient time to review the plans. 
For interim status land disposal 
facilities with approved closure plans 
(i.e., those that received approval of the 
entire plan prior to a previous partial 
closure), the Agency proposed to reduce 
the notification period to 60 days to be 
consistent with the deadlines applicable 
to permitted facilities. 

The Agency also proposed, consistent 
with the interim status deadlines in the 
AGGI settlement agreement, that an 
owner or operator of an interim status 
facility without an approved closure 
plan provide at least 45 days notice 
prior to the date he expects to begin 
final closure of a facility with only 
tanks, incinerators, or container storage 
areas remaining to be closed. 

Several commenters objected to the 
changes in deadlines, arguing that the 
same deadlines should apply to all 
TSDFs. Some argued that a 45-day 
notice p-eriod for tanks, container 
storage areas, and incinerators does not 
allow sufficient time for public 
participation, while others contended 
that 45 or 90 days is adequate notice for 
all types of facilities. 

The Agency considered these 
_comments and is promulgating the 
deadlines as proposed. The Agency 

... 
believes that review of the plan:i for 
interim status land disposal units 
without approved plans is likely to be 
complex and a 180-day notification 
requirement is appropriate. Although the 
Agency recognizes that it may not 
always be possible to complete the 
review process for interim status 
facilities that include only tanks, 
container storage, and incinerators 
within 45 days, the provisions of 
§ 265.112(e) allow the owner or operator 
to remove all hazardous wastes and 
decontaminate the equipment prior to 
the completion of the approval process. 
However, the owner or operator will not 
be discharged from all obligations or be 
released from financial responsibility 
until the closure plan has been approved 
and a certification of compliance with 
the approved plan has been submitted. 

The third proposed change clarified 
the definition of the "expected date of 
closure." The previous regulation stated 
in a comment to§§ 264.112(c) and 
265.112(c) that the expected date of 
closure should be interpreted as within 
30 days of receipt of the "final volume of 
wastes." The Agency proposed to 
require explicitly in§§ 264.112(d)(2) and 
265.112(d)(2) that an owner or operator 
notify the Regional Administrator within 
30 days after the date on which a 
hazardous waste management unit 
received the known final volume of 
hazardous waste, or, if it is likely that 
the unit will receive additional 
hazardous wastes, within one year of 
receipt of the most recent volume of 
hazardous waste. To provide flexibility 
to long-term storage operations, the 
Agency also proposed to allow an 
owner or operator of a tank or container 
storage facility the opportunity to 
request an extension to the one-year 
limit if he can demonstrate that he haS 
the capacity to receive additional 
hazardous wastes and is taking all steps 
necessary to protect human health and 
the environment in the interim, including 
compliance with all applicable permit 
conditions or interim status ' 
requirements. 
" Several comments were subn1itted on 

the proposed requirement; Although an 
extension to the one-year deadline was 
proposed for tank and container storage 
facilities, some commenters felt the 
re.qUirement still imposed unnecessary 
burdens on other types of facilities that 
infrequently handled hazardous wastes 
{e.g .. a storage facility used for 
hazardous wastes generated as a result 
of a spill or for off-specification 
commercial products). Commenters also 
questioned the need for owners or 
operators of facilities otherwise in 
compliance with all applicable 
regulations to close if hazardous wastes 

have not been accepted within a year. 
One con1n1enter suggested that tank and 
container storage units be exen1pt front 
the requirements rather than be required 
to request extensions to the deadlines. 
Another co1nmenter was concerned that 
the variance provisions may discourage 
resource recovery by requiring owners 
or operators to close their facilities if 
additional capacity is not available at 
their facility and technologies are not 
available within the allotted deadlines. 

The Agency agrees that if hazardous 
waste management units have the 
capacity to receive additional hazardous 
wastes and are otherwise in compliance 
with all operating requirements they 
should not necessarily be required to 
close if hazardous wastes have not been 
received within a year. 

If the Agency is concerned that a 
particular unit or facility may pose a 
threat to human health and the 
environment, if it remains open, a 
number of other authorities exist to 
allow the Agency to force a facility to 
close. For example, the Agency may call 
in the Part B of a facility in interim 
status, and require that the facility close 
if it does not satisfy permitting criteria. 
Moreover, a number of land disposal 
facilities 1nay be required to close in 
response, to HSWA provisions. In 
addition, because the owner or operator 
is required to maintain financial 
assurance for closure until final closure 
has been certified, funds will be 
available if the owner or operator fails 
to cover the costs when he does close 
the facility. In light of these 
considerations, the final rule extends the 
variance provisions to all hazardous 
waste management units. 

The Agency does not believe, 
however, that facilities should be 
exempt from the deadline requirements. 
To ensure that the owner or operator 
does not use the variance provision as a 
way to prolong unnecessarily the 
commencement of closure, the Agency is 
allo\ving the variance only if the facility 
has additional capacity available and 
the owner or operator demonstrates 
compliance with all applicable 
regulations. In the case of a storage 
facility filled to capacity but intending to 
employ resource recovery that is not yet 
on-line, the Agency would extend the 
one-year variance on the closure 
deadlines if the owner or operator could 
demonstrate that on-site resource 
recovery capacity would be available to 
handle these hazardous wastes. If the 
wastes were intended to be sent to an 
off.site facility that was not yet in 
opera ti on, unless the owner or opera tor 
could demonstrate that the off-site 
se:viccs would be available within a 
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year, he would be required to USP. 

alternate technologies to handle the 
hazardous wastes to avoid prolonging 
the closure period unnecessarily. 

h. Removal of hazardous wastes and 
decontamination or dismantling of 
equipment(§§ 264.112(e} and 265.112(e}). 
Sections 264.;112 and 265.112 previously 
did not address whether activities such 
as remo'(l"ing hazardous waste and 
decontaminating or dismantling 
equipment could be undertaken prior to 
closure. The proposed amendment 
clarified this issue. 

Petitioners in the AGGI litigation 
argued that requiring 180-day 
notification and, in the case of interim 
status facilities, requiring the completion 
of all closure plan approval proce.dures 
before any hazardous wastes can be 
removed or facility equipment can be 
dismantled, unreasonably interferes 
with routine business operations. In 
addition, the petitioners argued that 
postponing the r.emoval of wastes for 
180 days or until the approval of the 
closure plan, whichever is later, might 
be environmentally unsound. 

Consistent with these two concerns, 
EPA proposed new subsections 
§ § 264.112( e) and 265.112( e) providing 
that nothing in § § 264.112 qr 265.112 
shall preclude the owner or operator 
from removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance vvith the 
approved closure plan at any time 
before or after notification of partial or 
final closure. Because the approved 
closure plan is part of the permit 
conditions, all such activities at 
permitted facilities, regardless of when 
they are undertaken, must be in 
accordance with the approved closure 
plan, In the case of interim status 
facilities, the activities musl be in 
accordance with the subsequently 
approved closure plan. 

The Agency received several 
comments in response to this Section. 
Many petitioners objected to the · 
requirement that the removal of 
hazardous wastes and dismantling of 
equipment at interim status ft1cilities be . 
in accordance with the approved closure 
plan, arguing that it was contrary to the 
intent of the AGGI settlement 
agreement. They contended that this 
requirement either forced an owner or 
operator of an interim status facility to 
submit the plan for approval prior to 
these activities, or subjected him to post 
hoc judgments if the subsequently 
approved plan differed from the 
activities previously undertaken. Other 
commenters opposed allowing owners 
or operators of interim status facilities 
to ren1ove hazardous wasles or· 
dismantle equipment without prior 

approval on the grounds that the 
provision could be subject to-abuse, 
resulting in potential environmental 
threats. Others suggested that, at a 
minimum, the Agency should be notified 
of such actions so that an inspection can 
be scheduled. · 

The Agency does not agree that 
requiring the removal of hazardous 
wastes or decontamination of equipment 
to be in accordance with the approved 
closure plan is inconsistent with the 
provisions of the settlement agreement. 
The Agency agreed with the petitioners 
in the A CCI litigation that, under the 
previous rules challenged by the 
petitioners, the owner or operator is not 
precluded from removing wastes and 
decontaminating and/or dismantling 
equipment at any time without providing 
notice to EPA and, for interim status 
facilities, prior to submission of a 
closure plan. rvloreover, the Agency 
agreed with petitioners that it is 
environmentally sound to remove 
hazardous wastes as quickly aS possible 
.to minimize threats. As a result, the 
Agep.cy agreed to make this pOint 
explicit in the regulations and proposed 
§§ 264.112[e) and 265.112[e). 

The Agency, however, never intended 
nor agreed that the Agency should be 
precluded from ensuring that such 
activities meet the closure standards. 
The· Agency believes that any such 
activities, like any other hazardous 
waste management activities, must be in 
accordance with the regulatory 
requirements established under RCRA. 
The Agency does not believe that this 
requirement will result in an undue 
burden on owners or operators, even for 
interim status facilities without 
approved closure plans. As long as the 
removal of hazardous wastes and the 
dismantling or decontamination of 
equipment conducted prior to the 
submission of the closure plan are 
consistent with the closure requirements 
set forth in the Part 265 regulations, 
these activities would be approved in 
the subsequent closure plan and would 
not render unacceptable activities 
previously undertaken. Activities would 
only be rendered unacceptable if they 
are inconsistent with the closure 
regulations. 

Moreover, the Agency believes that 
the types of activities that would be 
included in removing hazardous -,,vastes 
or dismantling or decontaminating 
equipment can easily be handled in an 
environmentally responsible manner 
that does not give rise to the need for 
any second-guessing by a regulatory 
agency. In the infrequent situations 
where the adequacy of such an activity 
n1ay be open to serious question, prior 
Agency review is appropriate and the 

f<:1cility is encouraged to submit its 
closure plan for approval prior to the 
commencement of the activity to ensure 
that the activity satisfies the closure 
performance standard. In any event, the 
choice is left to the owner ot operator 
whether to seek approval prior to 
conducting the activity or to proceed 
without Agency review and approvaL 

The Agency does not agree with those 
commenters -,,vho criticized the provision 
ori the grounds that it may allow owners 
or operators undue discretion in 
conducting closure activities prior to 
notification. The language in 
§§ 264.112(e) and 265.112(e) explicitly 
li1nits the types of activities that can be 
undertaken prior to notification of the 
removal of hazardous wastes and 
decoritamination/dismantling of 
equipment. It thus precludes the 
possibility that an owner or operator 
could conduct other types of activities 
that must be subjec;t to EPA notice (e.g., 
cover installation). 

The Agency considered whether to 
require explicitly in§§ 264.112[e) and 
265.112(e) that documentation be 
prepared to support activities conducted 
prior to notification. The Agency 
decided that such a requirement is not 
necessary for a number of reasons. First. 
for hazardous wastes sent off-site, the 
owner or operator is required under 
§ 262.40 to maintain copies of the 
manifests accompanying the shipments. 
Second, for wastes handled on-site, 
information on how it was managed 
must be included in the operating record 
as specified in § § 264.73 and 265.73. 
Finally, because an independent 
registered professional engineer must 
certify that the entire facility has been 
closed in accordance v.-·ith the approved 
closure plan, the owner or operator \Vill 
need to provide the engineer \vith · 
appropriate documentation 
demonstrating that all previous 
activities have been oerformed in 
accordance with the -approved closure 
plan. Therefore, this section is 
promulgated as proposed. 

i. Time al/ofved for closure(§§ 264.113 
and 265.113). Sections 264.113(a) and 
265.113(aJ previously required the owner 
or operator to treat, remove from the 
site, or dispose of all hazardous wastes 
in accordance with the approved closure 
plan i;vithin 90 days after receiving the 
final volume of hazardous wastes. The 
Regional Administrator was authorized 
to extend the deadline if the owner or 
operator demonstrated, an1ong other 
things, that there was a reasonable 
likelihood that a person olhcr than the 
owner or operator would recorn1nence 
operation of the facility, and the o·,vner 
or ope!'ator had taken nnd vvould 
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continue lo take all steps necessary to 
prevent threats to human health and the 
environment. Sections 204.113(b) and 
265.113(b) required the owner or 
operator to complete closure activities 
within 180 days after receiving the final 
volume of wastes unless the Regional 
Administrator granted a longer period. 

Petitioners in the AGGI litigation 
argued that the deadlines imposed by 
§§ 264.113 and 265.113 might preclude 
the original owner or operator from 
temporarily su.Speriding operations Bf! a 
result of fluctuations in the market or 
economic conditions. The Agency 
agreed with these concerns and 
proposed to amend 
§ § 264.113(a)(l)(ii)[B), 
265.113[ a)(l )(ii)[B], 264.113(b) [1) [ii)(B], 
and 265.113[b)(l)[ii)(B) to allow an 
owner or operator two one-year 
extensions to the deadlines for removing 
hazardous wastes and completing 
closure. These extensions may be 
granted if the owner or operator can 
demonstrate that the partial or final 
closure will take longer than 90 days [for 
removal of hazardous wastes) or 180. 
days [to complete closure) or: [1) the 
facility has the capacity to receive 
additional hazardous wastes; (2) there is 
a reasonable likelihood that the owner 
or operator or another person will 
recommence operation of the facility; (3) 
closure would be incompatible with 
continued operation of the facility; and 
(4) the necessary steps have been and 
will be taken to ensure protection of 
human health and the environment, 
including compliance with all applicable 
permit conditions or interim status 
requirements. 

The proposed rule specified that . 
requests for extensions must be made at 
least 30 days prior to the expiration of 
the 90-day period established in 
§ § 264.113[a) and 265.113[a) and the 180· 
day period established in§§ 264.113[b] 
and 265.113[b ), or within 90 days of the 
effective date of the regulation, 
whichever is later. In addition, for 
interim status facilities the proposed 
rule stated that extensions must be 
granted in accordance with the 
procedures of§ 265.112[d). 

One commenter correctly noted that 
the proposed rule was inconsistent with 
the terms of the AGGI settlement. First, 
in § 265.113(a), the proposal 
inadvertently omitted the language in 
the agreement which specified that the 
90-day period would be triggered by the 
approval of the closure plan, if that is 
later than the final receipt of hazardous 
wastes. Second, the 180·day period for 
completing closure was inadvertently 
shortened to 90 days in §2B5.113[b). 
Third, requiring owners or opera.tors to 

follow the elaborate procedures in 
§ 265.112[d) to extend the time for 
completion of interim status closure 
activities would be burdensome and 
contrary to the parties' intent. Fourth, 
the settlement did not specify the 
maximum length of the time extension; 
the proposed rule included a maximum 
time period of 21/2 years for the 
completion of closure. (A number of 
commenters also contended that, to 
avoid imposing unnecessary burdens on 
owners or operators, no deadlines 
should be specified.) 

The Agency is rnaking a number of 
changes from the proposal that will 
result in a final rule that is consistent 
with the AGGI settlement language. 
First, the final rule includes the language 
inadvertently omitted fro1n the proposed 
rule. The specified 90·day period in 
§ 265.113(a) will begin only after the 
approval of the closure plan, if that is 
later than the final receipt of hazardous 
waste. This will ensure that a 
reasonable compliance period is 
provided after the closure requirements 
are fixed in an approved plan. Second, 
§ 265.113[b] retains the previous period 
of 180 days to complete closure. 

The Agency also agrees with some 
commenters that including the phrase 
"using the procedures of§ 265.112(d]" in 
§ 265.113 (a) and [b) would have 
required overly elaborate procedures for 
what is essentially a minor change to 
the closure activities. Under the 
provisions of § 270.42, an extension to 
the closure period is considered a n1inor 
modification for p~rmitted facilities. 
EPA believes the requirements for 
interim status facilities should be 
consistent with the Part 264 standards. 
As a result, an extension of the closure 
period for interim status facilities is not 
subject to the detailed procedures of 
§ 265.112(d). 

The Agency also agrees that limiting 
the length of the closure period to a 
maximum of 2 V2 years may be 
inconsistent with the settlement 
provisions. Moreover, if the unit or 
facility has additional capacity to 
receive additional hazardous wastes 
and the owner or operator is in 
compliance with all applicable operating 
requirements, an owner or operator 
shoUld not be restricted to the 21/2 years 
for completing closure. Consistent with 
the discussion above for ·allowing 
variances to the expected date af 
closure for all types of hazardous waste 
management units, the Agency has a 
number of authorities already available 
to ensure that a unit or facility does not 
pose a threat to human health and the 
environment. Therefore, the final rule 
states that the Regional Administrator 

- -
may approve an extension to the £10· or 
180-day periods subject to the 
conditions of § § 264.113 and 205.113. 

The Agency received a number of 
other comments applicable to schedules 
for closing the facility. One commenter 
noted that a request to extend the 
closure period should be an optioi;i in the 
permit application. This option, 
however, is already available to the 
owner or operator under § 270.32. 

Another commenter expressed 
concern that-the requirement to request 
an extension to the closure period 
within 90 days of the effective date of 
the final rule would not provide 
adequate time to make the required 
demonstration. In general, the Agency 
believes that owners and operators 
should be able to anticipate the 
likelihood that an extension will be 
necessary. Moreover, the effective date 
of today's promulgation is six months 
from today which should provide more 
than adequate notice to owners or 
operators. Because the effective date is 
six months after promulgation, the final 
rule drops the pro"Vision allowing the 
owner or operator to request an 
extension within 90 days of the effective 
date of the regulation if that is later than 
the deadlines for removing all 
hazardous wastes upon con1pleting 
closure. 

In the March 19, 1985 proposed rule, 
the Agency also proposed to require that 
closure be completed within 180 dEys 
after the final receipt of hazardous 
wastes rather than after the final receipt 
of wastes. The change makes 
§§ 264.113[b) and 285.113(b) consistent 
with§§ 264.113[a) and 265.113[a). 
Paragraph (a) requires that owners or 
operators treat, remove from the site, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan within 90 days after receiving the 
final volume of hazardous wastes. 
Paragraph {b} requires that the owner or 
operator complete those activities 
within 180 days of receiving the final 
volume of wastes. The Agency w·as 
concerned that owners or operators 
might misinterpret paragraph (b) and 
delay compliance with the closure 
performance standards by ceasing to 
handle hazardous \Vastes but continuing 
to manage non-hazardous wastes. The 
change .to § § 264.113(b) and 265.113(b) is 
also consistent with the language in 
§ § 264.112[d)[2) and 2B5.112(d)[2). These 
latter sections explain that the date, 
when the owner or operator expects to 
begin closure, is no later than 30 days 
after the date on which a hazardous 
waste management unit receives the 
final volume of hazardous wastes (or 
under certain circumstances, one year 
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after receipt of the most recent volume 
of hazardous wastes). It is only logical 
that if the expected date to begin closure 
is after the receipt of the final volume of 
hazardous wastes, the date to complete 
closure \vould also be after the final 
receipt of hazardous waste. 

One commenter challenged this 
proposed change, contending that this is 
inconsistent with the Congressional 
intent evidenced in the HSWA 
legislative history regarding closure Of 
surface impoundments. The Agency 
disagrees with the commenter's reading 
of HSWA and its legislative history. 
HSWA contains no provisions 
addressing the question of whether 
disposal surface impoundments that 
cease to accept hazardous waste should 
be required to close or allowed to stay 
open to receive non-hazardous waste. 
HSWA merely addresses retrofitting 
requirements for surface impoundments 
by adding Section 3005(j) of RCRA, 
which requires interim status surface 
impoundments that receive, store or 
treat hazardous waste after November 1, 
1!J88 to retrofit to install double liners 
and leachate collection systems. The 
legislative history contains a brief 
discussion that indicates that this 
provision does not require the closure of 
an impoundment that ceases to receive 
hazardous waste but continues to 
receive non-hazardous wastes, and that 
requiring such closure would not be 
proper if the management of the 
impoundment is protective of human 
health and the environment. 

The legislative history of Section 
3005(j) of RCRA merely evidences the 
fact that Section 3005(j) itself does not 
mandate closure of interim Status 
surface impoundments that cease to 
receive hazardous waste. It leaves 
unimpaired EPA's pre-existing authority 
to establish by regulation appropriate 
closure requirements for interim status 
surface impoundments as necessary to 
protect human health and the 
environment. EPA'.s analysis, set forth 
below, concludes that the expeditious 
closure of hazardous waste disposal 
surface impoundments after they are no 
longer receiving hazardous waste for 
disposal would significantly improve 
protection of human health and the 
environment. Requiring such closure is 
thus consistent with Section 3005(j) of 
RCRA and its legislative history. 

The hazardous waste regulations 
incorporate a two-part ''Prevention and 
care" system whose overall goal is to 
minimize the formation and migration of 
leachate to the adjacent subsurface soil, 
ground water, or surface water. 'I:he 
regulatory goal of minimizing the 
formation and migration of leachate is 

achieved through the design and 
operating standards that require fl) the 
use of a liner that is designed and 
installed to prevent any migration of 
waste out of the unit to the adjacent 
subsurface soil or ground water or 
surface water throughout the active life 
of the unit; (2) the installation of 
leachate collection and removal systems 
and run-on controls for waste piles and 
landfills, and the re1noval or 
solidification of hazardous wastes and 
hazardous waste residues at closure for 
surface impoundments; and (3) the. 
placement of a final cover (cap) placed 
on top to minimize the percolation of 
liquids into the unit. EPA is relying 
principally on the final cover (cap) 
rather than the bottom liner to provide 
post-closure protection of ground water. 

While the regulations contain 
provisions for waivers from the liner 
and leachate collection and removal 
requirements, no such waivers were 
allowed for the closure provisions. In 
addition to providing ground-water 
protection, the final cover also: (a} 
Prevents the "bathtub" effect (i.e., filling 
with leachate and over-flowing); (b) 
protects su_rface water from run-off; and 
(c) discourages direct access to the 
hazardous waste. 

EPA guidance calls for placing final 
covers at closure or for landfills, 
preferably, as filling of the cell ends. The 
purpose of the cover is to minimize 
infiltration of rain water and the 
subsequent formation and migration of 
leachate from the unit. Because liners 
are intended to perform during the 
active life of the unit and are not 
expected to provide long term 
protection, final covers play a 
particularly important role in long-term 
protection of human health and the 
environment. In addition, many older 
units are not lined, so early placement of 
the final cover may be the only way to 
reduce leachate generation from the 
unit. 

Whil.e some units may have liners and 
leachate collection systems, the 
expected life of these systems is limited, 
leachate collection systems can become 
clogged, and all liners will eventually 
leak. Therefore, the cap is critical for the 
long te~ .control of the unit. In addition, 
while new surface impoundments are 
required to have leak detection systems, 
most existing units do not and, 
therefore; it is often not known whether 
the unit is leaking until it is detected by 
ground-water monitoring. Therefore, the 
cap should be applied to these as soon 
as possible to minimize infiltration. 

In light of these considera lions, the 
final rule retains the proposed 
requirements to require that closure be 

completed within 180 days of the final 
receipt of hazardous waste. 

In the proposed rule, the Agency 
requested comments on the desirability 
of defining a "reasonable likelihood" for 
purposes of§§ 264.113 (n) and (b) and 
265.113 (a) and (b), One commenter was 
concerned that the proposed language 
allowed too much discretion on the part 
of the permitt~ng agency and the 
permittee, and that a more objective 
standard, such as a purchase agreement, 
should be applied. Another commenter 
stated that the Agency should wait to 
develop the "reasonable likelihood'' 
standard until it has accumu1ated 
experience with the provision. In the 
absence of additional information, the 
Agency is not establishing standards for 
determining what constitutes a 
"reasonable likelihood." 

j. Disposal or decontamination of 
equipment, structures, and soils 
(§§ 264.114 and 265.114). Sections 264.114 
and 265.114 previously required O\vners 
and operators to dispose of or 
decontaminate all facility equipment 
and structures. The proposed rule 
required owners or operators to remove 
all contaminated soils as part of partial 
and final closure, as needed. 

The comm.ents made concerning these 
proposed changes were similar to those 
made on § § 264.112(b) and 265.112(b). 
One commenter was concerned that t.he 
requirements could be interpreted 'to 
require that if it was not possible to 
remove all c'ontaminated soil from a 
tank facility, the tank would have to be 
demolished and the facility converted 
into a landfill, The Agency believes that 
at most tank facilities it should be 
possible to remove all the 
contamination. In those cases where soil 
contamination is so extensive as to 
preclude its removal, stringent closure 
requiren1ents would indeed be 
appropriate. HSWA clearly 
contemplates that contamination 
remaining at closure must be corrected 
in a manner that protects human health 
and the environment (e.g., Section 206 of 
HSWA, 3004(u) of RCRA). Therefore, the 
Agency is promulgating § § 264.114 and 
265.114 substantially as proposed. The 
final rule also clarifies that if the owner 
or operator removes any hazardous 
wastes or hazardous constituents during 
partial or final closure, he may become a 
generator subject to additional 
regulations. 

k. Cert1fication of closure(§§ 264.115 
and 265.115}. Sections 264.115 and 
265.115 previously provided that when 
closure is completed, an owner or 
operator must submit certifications from 
himself and from an independent 
registered professional engineer that the 



Federal Register / Vol. 51, No. 85 / Friday, May 2, 1956 / Rules and Regulations 16433 

facility has been closed in accordance 
with the specifications in the approved 
closure plan. Petitioners in the AGGI 
litigation challe::iged the need for an 
independent engirieer on the grounds 
that an in~house engineer would be in 
the best position to observe closure 
activities. As agreed to in the AGGI 
settlement, the Agency proposed to drop 
the requirement that the registered 
professional engineer be independent. 

Some commenters supported the 
proposal to drop the "inJepent.lcnt" 
requirement while others favored 
retaining the exialing rule. The Agency 
hns reconsidered the issue and is 
dropping the proposed rule to allow an 
in~hcuse registered professional 
engineer to certify closure. Because 
certification of final closure is the final 
step in the closure process and triggers 
li-ie: release of the ov1ner or operator 
from financial responsibility 
raquire1nents for closure and the third
party liability coverage requirements of 
§ § 264.147 and 205.147, the Agency 
believes that the certification should be 

· n1ade by a person who is least subject to 
conscious or subconscious pressures to 
C8rtify to the adequacy of a closure that 
in fact is not in accordance with the 
approved closure plan. The Agency's 
position in this regard ls consistent vvith 
other types of certificati:>n prDgrams 
which require certifications to be rriade 
by independent parties. For exurnple, 
the Securities and Exchange 
Commission requires that all publicly
traded companies provide indepench~nt 
audits of financial information. 
Simiiarly, grants issued under the Clean 
VVater Act must be accomp~nied by 
independent audits. 

The Agency also proposed a 
requirement that ovvners and operators 
certify partial closures for the closure of 
each hazardous waste surfacs 
impoundment, waste pile, land 
treatment, and landfill unit; certification 
of incinerators, tanks, and container 
storage units could be submitted any 
time prior to, or at final closure. 
Deadlines were also proposed for 
submitting certifications-45 days after 
the completion of each partial closure, if 
applicable, and 30 days after final 
closure. Documentation supporting the 
certification must be furnished to the 
Regional Administrator upon request. 

The Agency received several 
con1ments on the proposed rule to 
certify, as they are perfonned, partial 
closures of all units except tanks. 
incinerators, and container storage. 
h1ost commenters agreed tbat partial 
closures should be certified. Saine 
supported the proposal that certification 
of tanks, containers, and incinerators 

--n• == "Ill ~~~~~~-~·~ 

should not be required until fJna l closure 
on the grounds that this is consistent 
with the provisions of§§ 264.112(e} and 
205.112(e), i.vhich allows an owner or 
operator to remove wastes or 
de9ontaminate equip1nent vvithout prior 
notification. Moreover; unlike land 
disposal units, it should be easy to 
certify these types of up.its at final 
closure. Others, howev~r, argued that all 
partial closures must be certified as 
soon as.they are performed to ensure 
protection of human health and the 
environment. The Agency does not 
consider it necessary to certify these 
types of units as they are closed and, 
consistent with the provisions of 
§ § 264.llZ(d) and (e) and 265.112(d] and 
(e), the final rtile does nGt require 
certification of tanks. container storage, 
and incinerators until final closure. 

A number of commenters disagreed 
with the proposed deadlineri for 
submitting certifications, arguing that no 
distinctions should ba made between 
partial and final closure, and that 45 
days may be too shaft. The Agency 
agrees and is amending the final rule to 

· require certifications for partial and 
final clo:;ures to be submitted within 00 
days of tiH::: completion of partial or final 
closure, as applicabL:. 

One commenter aiso was concerned 
about the lack of a deadline for 
maintaining documentation supporting 
the independent registered professional 
engineer's certification. The Agency 
agrees and is requiring that 
documentation be furnished upon 
request to the Regional Administrator 
until the oiivner or operator is released 
from financial assurance requirements 
under § § 2!l4.143(i) and 265.143(h]. 

In the proposed i;ule, the Agency 
requested comments on t1iree issues 
relating to closure certification: (1) 
should the regulations specify the 
qualifications of engineers who may 
certify closure; (2) what types of 
supporting documentation should be 
required for certification and should 
they be submitted to the Agenc~r; and (3} 
should the Regional Administrator 
forn1ally approve the certification. 

A number of comments were 
submitted on these issues. Most 
comip.~nters opposed specifying the type 
of engineer that would be qualified to 
certify closure, although one commenter 
suggested that the language in the 
certification should state explicitly that 
the engineer has the appropriate 
qualifications to certify closure. The 
AgC::ncy generally agrees \Nith these 
cornn1enters and is not specifying 
qualifications for engineers. 

In response to the A1;ency's request 
for comments on the appropriateness of 

requiring that oupporting documentation 
be submitted with the closure 
certification, one comrn€nter argued that 
the submission of documentation \<Vas 
unnecessary, while another was 
conce111e<l thut unless the 
documentation was submitted, it would 
not be available for public· review. 

The Agency recognizes the concern of 
the commenter for ensuring that the 
documentation be readily available to 
the public for revie•.iv. Ho\vever, rather 
than requiring that all documentation be 
sub1nitted, the Regional Administrator 
may request submission of the 
documentation if there is a request fro1n 
the public for review or if the Regional 
Administrator determines that there is a 
need for the Agency to review it. 
Therefore, all interested parties-- i.vill 
have access to documentation upon 
request. In addition, the Regional 
Adn1inistrator may request thut 
docurrrentation be subn1itted at any 
other time under the provisions of 
§ § 264.74 and 265.(4. 

The Agency received one comment 
suppOrting Agency approval of the 
certification. The Agency has 
considered this issue further and, in light 
of the burdens and costs associated with 
developing criteria and procedures for 
formally s.pproving the certification, the 
Agency is not promulgating such 
procedures at this time. However, the 
Regional Administrator has the 
discretion under the authority of 
§§ 2&i.143(i) and 265.143[h) not to 
release the owner or operator from 
financial responsibility requirements if 
he has reason to believe that pirtial or 
final closure has not been in accordance 
with the approved closure plan. 

I. Survey plat(§§ 264.116 and 265.116}. 
Sections 264.119 and 265.119 required 
the ovvner or operator of a dh;posal 
facility to submit to the local zoning 
authority, or the authority with 
jurisdiction over local land use, within 
90 days after closure is completed, a 
survey plat indicating the location and 
dimensions of landfill cells or other 
disposal areas with respect to 
permanently surveyed benchmarks. 
Because the survey plat must note the 
location and dimensions of each 
disposal area, it must be prepared prior 
to the completion of closure of that unit. 
Therefore, the Agency proposed to 
require that the survey plat be submitted 
to the appropriate local land use 
authority no later than the certification 
of closure of each hazardous waste 
disposal unit. The Agency also added a 
requirement that the plat must be 
prepared and certified by a professional 
land surveyor, to ensure that the 
surveyor is licensed by a State und cnn 
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be held legally responsible for the 
survey work. 

One commenter questioned the 
applicability of the survey plat 
requirement to injection wells. Another 
challenged the need to submit a plat 
after each partial closure, arguing that 
as long as the plat is submitted prior to 
final closure, adequate protection will 
be provided. Another commenter was 

. concerned that the deadline for filing the 
plat was inadequate. 

The Agency agrees that the survey 
plat requirement is not applicable to 
injection wells. Injection wells are not 
subject to the requirements of Subparts 
G and H and therefore are not required 
to comply with the survey plat 
provisions (see§§ 264.l[d) and 
265.430[a)~ 

The Agency die agrees with the 
argument that the plat need not be filed 
until final closure. First, the Agency is 
concerned that the local land authority 
should have information on closed units 
in a timely fashion in the event that a 
closed portion of a facility is sold prior 
to final closure. Second, since the plat 
must be prepared prior to the 
completion of the partial closure, the 
Agency does not consider it burdensome 
to require it to be submitted at that time. 
Therefore, the Agency is promulgating 
§ § 264.116 and 256.116 to require that 
the survey plat be filed after closure of 
each hazardous waste disposal unit. 

The Agency agrees that the proposed 
45-day deadline may not always be 
adequate. The proposed regulation used 
the certification date as the deadline for 
submission of the survey plat. Since the 
certification date has been· extended 
from 45 days to 60 days, the deadline for 
filing the survey plat is now within 60 
days after completion of partial or final 
closure. No changes were required to the 
proposed language of § § 264.116 and 
265.116. 

m. Post-closure care and use of 
pmperty (§§ 284.117 and 285.117). 
Sections 264.117[a) and Z65.117[a) 
previously required post-closure care to 
continue for 30 years after the date of 
completing closure. In addition, the 
regulation allowed requests to reduce or 
extend the period based on cause to be 
submitted during the post-closure care 
period. The previous regulations did not 
specify whether the period began with 
closure of a single unit or of the entire 
facility. Because of the importance of 
beginning post-closure monitoring and 
maintenance activities as soon as a 
hazardous waste management unit has 
been closed, the Agency proposed to 
require that the post-closure care period 
for each hazardous waste management 
unit subject tf' post-closure care 

requirements begin after the closure of 
each unit. 

In determining when the 30-year post
closure care period should begin, the 
Agency proposed that the 30-year care 
period apply to each unit (i.e., partial 
closure) rather than to the entire facility 
to reduce the burden on an owner or 
opera tor who partially closes units prior 
to closure. The Regional Administrator, 
however, still retained the authority 
under the proposed § § 264.117 and 
265.117 to extend the length of the post
closure care period as necessary to 
protect human health and the 
environment. tvioreover, if the Regional 
Administrator extended the post-closure 
care period for any unit during the 
active life of the facility {i.e., prior to 
receipt of Certification of final closure), 
the post-closure cost estimate and level 
of financial assurance must also be 
adjusted. 

The Agency did not receive many 
comments on the proposal to trigger the 
beginning of the 30-year post-closure 
care period with partial closure. Two 
commenters were concerned that it 
would be difficult to correlate 
monitoring results.with specific units 
and, as a result, the 30-year period 
should be triggered at final closure of 
the facility. The Agency agrees that at 
some facilities it may be difficult or 
impossible to differentiate monitoring 
results for different units. Therefore, 
unless the owner or operator can 
demonstrate that separate monitoring 
systems are established for each unit. 
the Regional Administrator may decide 
to extend the post-closure period ·for 
that unit to be consistent with the post
closure care period for the remainder of 
the units. In developing the final rule, 
the Agency reconsidered the provisions 
for requesting reductions or extensions 
of the post-closure period. Although the 
Agency believes that in many cases, 
sufficient data may not be available 
prior to the beginning of the post-closure 
care period to support a petition to 
reduce or extend the period, the Agency 
does not wish to impose unnecessary 
requirements. Therefore, · 
§§ 264.117(a)[2), 265.117[a)[2) and 
264.118[g) of the final rule allow the 
Regional Administrator t'o reduce or 
extend the post-closure care period 
based on cause at any time. 

n. Post-closure plans{§§ 284.118, and 
285.118). Sections 264.118(a) and 
265.118(a) requiredowriers or operators 
of hazardous waste disposal facilities to 
have post-closure plans. In addition, 
under§§ 264.22B[c) and 264.258[c), 
storage and treatment surface 
impoundments and waste piles that do 
not meet the liner design standards are 
required to prepare contingent closure 

and post-closure plans in the event that 
they are closed as landfill facilities. 

Because the Agency was concerned 
that interim status impoundments and 
waste piles and permitted 
impoundments and waste piles that 
meet the design standard may still be 
required to close as landfills, the Agency 
proposed in§§ 264.118[b) and 265.11B(a) 
that these facilities must prepare post
closure plans if they become subject to 
post-closure care. 

One commenter noted that for interim 
status surface impoundments .and waste 
piles that do not meet the liner design 
standard, owners or operators should be 
able to anticipate prior to the time of 
closure that they will be unable to 
remove all contaminated soils, and will 
be required to close their facilities as 
lant.lfills. Under the proposed rule, such 
owners or operators would not be 
required to prepare revised closure 
plans or post-closure plans until the time 
of closure, thus d.elaying the closure · 
process. This commenter suggested that 
the regulations require owners and 
operators of interim status surface 
impoundments and waste pifes that do 
not meet the design standard of 
§ § 264.228 and 264.258 to prepare 
contingent closure and post-closure 
plans. This would be consistent \vith the 
requirements of § § 264.228 and 264.258 
applicable to permitted faCilities. 

The Agency agrees that it may not be 
possible to remove all contamination at 
interim status surface impoundments 
and waste piles not designed in 
accordance with the liner design 
standards of § § 264.228 or 264.258. 
Requiring that such facilities revise 
closure plans and prepare post-closure 
plans would ensure that the owners or 
operators have adequately planned for 
closure of the facility as a landfill. 

However, owners and operators of 
interim status facilities with surface 
impoundments or waste piles were 
required to make certain certifications 
and submissions as specified in Section 
213 of the Hazardous and Solid Waste 
Amendments [HSWA, the "Loss of 
Interim Status" provision), or the 
facility's interim status would be 
terminated. Approximately two-thirds of 
sqch facilities failed to meet those 
requirements, and thus had their interim 
status terminated. Consequently, those 
owners and operators were required to 
submit their closure plans by November 
23, 1985 and begin closure. The Agency 
expects that most of the remaining third 
of these land-based facilities vvill 
continue to operate and become subject 
to the Part 264 standards through the 
permitting process. 
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Today's. fin1.1\ n1le specifies in 

§§ 265.llB(a} and :~64.118lu) that an 
owner or operator of an interim stn_tus 
facility \·vi th a surface impoundment or 
\vaste pile or a permitted facility with a 
surface in1poundment or waste pile 
which is not required to prepare a 
contingent plan must submit a post
closure plan to lhe Regional 
Administrator for approval within HO 
days of the determination that the unit 
must be closed as a landfill. This is 
consistent with the proposed rule. In 
addition, these facilities must submit 
revised closure plans in accordance 
\Vilh the requirements of§§ 264.112(c) 
and 265.112(c). 

The Agency is also now clarifying in 
§ § 264.118(a} and 265.118fJ) that o\vners 
or operators Of perrnitted facililies must 
con1ply with all Parts 124 and 270 
procedures applicable to modifying the 
conditions of their permit. Owne.rs or 
operators of interim status facilities 
rnust submit their post-closure plans in 
nccordance with the provisions of 
~ 265.llB(d). 

The Agency also has clarified in the 
final rule in§§ 2G4.118(b} und 2G5.118(c) 
that the post-closure plan n1ust_ explicit!y 
od<lre~s the post-closure car·e acth·ities 
nnd the frequency of these activities 
<~pplicBble to each disposal unit. 

:J, Past-closure notice,<; Ui;' :lffl.11.9 and 
:!65.JJP). Sections 264.119 and 265.11H 
previously required the o\.vner or 
opf~l'Hior of a facility subject to post· 
clnsure care to submit to the local 
znning authority, or the Guthority vvith 
jurisdiction over local land t:S<l, nnd to 
lhe Regional :\dministrntor n recnrd of, 
the wastes disposed of vvithin each cc!! 
or area of a land disposal facility v.'lthin 
no days after final closure. Sections 
:~M-.120 and 265,120 required that a 
notation be filed on the deed to the 
property indicating its use as a disposal 
facility and indicating that the pf<:it ond 
record of •v<a:stes had been filed with thE~ 
nppropriate local land use authority. 

The Agency propo~1ed to (1) extend 
1he requirements to purtial closure 
;1ctivities; and (2} require O\'\'ners or 
'>pt::rators to request pern1ission from the 
Regional Administrator if they wish to 
remove hazardous \Vastes during the 
post-closure co.re period and to ren1ove 
the notice from the deed. 

The Agency considers the d(:;ed 
notation to be an in1portant means of 
t~nsuring that prospective and 
subsequent owners of the property are 
inforn1ed of the presence of hazardous 
\Vostes, the existence of federal 
restrictions on land use, and the 
rivailnbility of the survey plat and wcii~te 
record from the lo::al land llSH ~uthority. 
T!ierP.fore, the Agency proposed to 
n~quirc that nn lat1~r 1~1;1n 50 days aftP.r 

the certification of closure of 1?<1ch 

hazardous waste disposal 1n1it, the 
owner or opt!rator record the notation 
on the deed and subn1it to the Regional 
Administrator both the certification 
stating that the notation has been 
recorded and a copy of the recorded 
document. Consistent with this· 
requirement, the Agency proposed that 
the record of waste also be filed with 
the local land authority and the Regional 
Administrator within 60 days after 
closure of each hazardous wnste 
disposal unit. 

A number of comments '\.Vere received 
on the deadlines for submitting the 
record of waste to the local land 
authority end for filing the notices in the 
deed. Suggestions included: subtnitting 
notices and the record of \Vastes to the 
local land authority at final closure onl~ 
filing the notice in the deed after the 
first partial closure and verifyin?, its 
uccuracy at final closure; and filing a 
notice in the deed prior to transfer of 
o\vnership. One commenter exp:-essed 
concern, that, in many jurisdictions, 
filing a notice in the deed after each 
partial closure may be especially 
burdcnson1e because of the need to 
transact a dummy "sale" as a condition 
of filing a deed notation. 

The Agency disagrees that submitting 
the record of hazardous waste to the 
local hind authOrity and Regional 
l\dn1inistrator within GO days after Ci-ich 
partiul cl-osure of a hazardous wasle 
dis[Josal unit •vould be bur<len'lome. 
Under § § 264.73 and 20.5.73, an o ... 'tiner or 
operator n1ust record, C.JS it becomes 
available, and maintain in the facility 
operating record informati~)n on th~~ 
typP.s and quantities of hazardous 
wastes handled at the facility and the 
location of hazardous waste 1'vithin each 
disposal area, Therefore, the avvner or 
operator \Vould shnply be required to 
submit a copy of readily avaiL:ible 
records to the local land authority and 
the Regional Administrator. In light of 
these considerations, the final rule 
retains the requirement that vvilhin 60 
days after the cer_tificatlon of closure of 
en ch hazardous \.Yaste disposal unit the 
owner or operator must subn1it to the 
local zoning authority, or the authority 
with jurisdiction over local land use, 
and to the Regional Ad1ninistrator, a 
record of the ty-pe, location, and quanti.ty 
of hazurdous \Vastes disposed of within 
that disposal cell or unit. 

The 1\gency agrees With those 
c:ommenters who argued that filing a 
notice in the deed after closure of each 
hazardous \rva.ste disposal unit could 
in1pose significant burdens, especially if 
"dum1ny" nales \Vere required, and 
\Vnuld not he necessary to ensure thnt 
future pnrchasers of the land were 

U\·vnre of the land's prior use5, Filing a 
notice ufter the first partial closure or a 
hazardous v'laste disposal unit and 
verification of the accuracy of the noticf) 
ufter closure of the last dispos11I unit 
should adequately alert all future 
owners of the land's prior use. Therefore 
§ § 264.ll!J(b) and 265.119(b) are revised 
to require that the notice in the deed, as 
well as the certification to Regional 
Ad1ninistrator that the notice has been 
filed, be filed within 60 days after 
certification of closure of the first 
hazardous \vaste disposal unit. Sixty 
days after closure of the last disposal 
unit, the deed and notice to the local 
~and authority must be amended, as 
necessary. It should be noted that thc~e 
post-closure notice require1nents do not 
affect the partial closure certification 
requirements of §§264.115 end 265.115; 
all oartial closures of hazardous v.1aste 
disPosal units must be certified as tlh~Y 
are perforn1ed. 

Section 26-l.lZO(b) previously provid1<d 
that \f the owner or ope:"ator of a 
hazardous ... vaste facility sebsequp,ntl,y 
remo\'ed ull ha2.urdous wastes dl!d 

waste residues, the liner (if any), and nit 
contaminated underlying and 
surrounJing soils, he could either 
remove the deed notation required by 
§ 254.120(a), or r.dd a noloticn indicalin~ 
thal the h;izardoua was~cs hav8 been 
ren1oved. No siinilar provisions '<Vere 
ullov~ed for intedm status facilities. 

The :\gency proposed in~ 2fJ4.119fc) 
that an uv•ner or operalor of a perraitLGd 
fr.icility must request a tnodificatian to 
the pnst-clasLLre pern1it in Rccord<.lnce 
with Ptll'l 270 requirements prio:-' to 
removing hazardous wastes. For interin1 
slat·llS f:1cilitics, the proposed language 
of§ 255.119fc) specified that if an 01Nner 
or operator wishes to ren1ove hazurdcas 
v.,1aste.7, he n1ust request the appI·o·1,,.al of 
the Regional Administralor prier to lhe 
removal of the hazardous wastes to 
aniend lhe approved post-closure plan. 
[n addition. the O\\lner or operator must 
denionstrode compliance with the 
crih~r~a. i~1 §§ 2G4.117lc) and 265.117\c) 
for µosi·dnsure ustJ of proper~y. 
~1oreover, because the ov>/ner or 
operator \Vould be conducting 
hazr!rdous v • .;aste management activitic!-1. 
he 1nuat cnrnply with all applicable 
generator requirements and with all 
pool-closure permit conditions; if 
applicable. 

OnH commenter suggested that a 
suhsequent owner or operator ... vho 
1;vishes to remove hazardous wastes 
should notify the previous o~.,._ner or 
oµr.r.-1tor HS well as the generr:;tor·s of t~:1• 
~vastes in order lo alert than1 of 
nelivitir~s of the f;;icility which could 
suhBcq:innt!y resnlt in future Sup0rf1n:d 
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liabilities. The Agency has refrained 
from adopting this approach because it 
is not relevant to the standards in 
Section 3004 of RCRA of protecting 
human health and the environment. 

Finallj, the proposed rule required the 
owner or operator to seek Regional 
Administrator-approval before deleting 
the deed notation or placing a new 
notfltion in the deed regarding removal 
of the wastes. One commenter argued 
that this requirement could delay future 
sales of TSDFs. Because the Agency 
wishes to ensure that all hazardous 
wastes have been adequately removed 
prior to removal of the notice to the 
deed, the Agency is promulgating the 
rule as proposed. 

In the preamble to the proposed rule, 
the Agency requested comments on 
notifying parties with rights-of-way on 
property used to dispose of hazardous 
wastes of its prior use. One commenter 
suggested that TSDF owners or 
operators should be responsible for 

. notifying such parties, including parties 
with subsurface rights. While the 

· Agency agrees that it is important to 
ensure that all interested parties are 
aware of the prior uses of land used to 
dispose of hazardous wastes, it does not 
want to impose unnecessary burdens on 
owners or operators. The Agency 
therefore investigated whether· state 
laws currently requires notice to the 
holders of rights-of-way, easements, or 
subsurface rights of changes to the land 
by the owner that could affect their 
interests or safety. 

It appears that in most States there is 
no duty to inform, but there is a duty not 
to take actions that render the exercise 
of the right unreasonable or 
burdensome. Private rules of property 
and tort, however, will vary concerning 
notice. In addition, it is likely that the 
facility will be subject to security 
measures as specified by§§ 264.117[b) 
and § § 265.117[b) and that these security 
measures will provide notice to parties 
who have rights-of-way on land used to 
dispose of hazardous wastes or 
subsurface rights on the land. Therefore, 
the Agency is continuing to analyze 
options for ensuring that all parties are 
provided adequate notice of hazardous 
waste disposal activities. This does not, 
however, relieve the owner or operator 
of potential liabilities with respect to 
such parties. 

p. Certification of completion of post
closure core(§§ 264.120 and 265.120). 
The previous regulations did not require 
that the owner or operator certify that 
post-closure care activities have been 
conducted in accordance with the 
approved post-closure plan. Because Qf 
the importance of ensuring that post
closure care has been conducted 

properly prior to releasing the owner or 
operator from these obligations 
{including post-closure care financial 
responsibility), the Agency proposed 
that an owner or operator submit to the 
Regional Administrator within 30 days 
after completing the established post
closure care period for each disposal 
unit, a certification signed by him 
stating that all post-closure care 
activities have been conducted in 
accordance with the approved post
closure plan. The Agency also requested 
comments on the desirability of 
requiring post-closure certifications on 
an annual or periodic basis (e.g., every 
five years) rather than only at the end of 
the 30-year post-closure care period. 

Some commenters questioned the 
need for any post-closure care 
certification, arguing that the 
information provided would duplicate 
data already available to the Agency 
(e.g., monitoring results Agency 
inspection reports). Most of the 
commenters focused on the appropriate 
frequency of these certifications. 
Suggestions included: once at the end of 
the post-closure care period associated 
\vith each unit; every five years; and 
annually. One commenter requested that 
an extension to the 30-day period for 
submitting certifications be provided. 
Finally, it was suggested that the 
certification be performed by an 
independent registered professional 
engineer consistent with the closure 
certification. 

The Agency remains convinced that 
certification of post-closure care is 
necessary both to ensure that the post
closure care activities are conducted in 
accordance with the approved plan, and 
to trigger the release of the owner or 
operator from financial assurance 
obligations under § § 264.145[i) and 
Z65.145[h): The Agency agrees with 
some commenters that annual or 
periodic certifications may not be 
necessary and thus is requiring thal the 
the certification be submitted at the end 
of the post-closure care period of each 
unit. The Agency is also extending the 
deadline for submitting the certification 
to 60 days after the completion of the 
established post-closure care period for 
each unit. In developing the final rule, 
the Ag~ncy made two other changes to 
the proposed rule. First, the Agency 
added a requirement that the 
certification be submitted by registered 
mail, to ensure that a dated record of the 
submission is available. This 
requirement is consistent with the 
closure certification which must be 
submitted by registered mail. Second, 
the Agency is convinced that an 
independent registered professional 
engineer should also certify the 

con1plelion of the post-closure care 
period. This requirement \.vould parallel 
the closure certification requiren1ent in 
§ § 264.115 and 265.115. Therefore, 
§§ 264.120 and 265.120 require that an 
owner or operator submit a certification 
prepared by himself and an independent 
professional engineer stating that the 
post-closure care activities have been 
conducted in accordance with the 
approved post-closure plan. 

2. Financial Assurance Requirements 
[Subpart H) 

a. Cost estimates for closure andposi
closure care(§§ 264.142(a}, 264.144(0), 
265.142(a) and 265.J44(a)). The previous 
provisions in § § Z64.142[a), 264.144[a), 
265.142(a) and 265.144[a) required 
o\.vners or operators to prepare written 
estimates of the costs of closure and 
post-closure care. The previous 
regulations did not specify the level of 
detail and did not indicate whether cost 
estimates should be based on the cost to 
the o\vner or opera tor of supplying his 
own labor and equipment (first-party 
costs) or the cost of hiring contractor 
labor and renting equip1nent {third-party -
costs). The previous regulations also did 
not address whether credit for salvage 
value from hazardous waste equipment 
and the like v.;ould be credited toward 
the cost estimate. 

In developing the final rules, the 
Agency has been made O\Vare of 
confusion over the level of detail 
required in the cost estimates. The 
previous regulations stated that the 
owner or operator must prepare a 
written cost estimate but did not specify 
the level of detail. As a result, some 
have argued that a bottom line estimate 
should be sufficient. Because the cost 
estimates are based directly upon the 
closure and post-closure plans and serve 
as the basis for financial assurance. the 
cost estimates must contain sufficient 
detail to allow them to be evaluated. 
The Agency expects the detailed cost 
estimates to support the detailed 
activities described in the closure and 
post-closure plans. The Agency is today 
amending§§ 264.142(a), 265.142(a), 
264.144[a), and 265.144[a) to clarify that 
a detailed cost estimate is required. 

In the March 19, 1985 proposed rule. 
the Agency specified that closure and 
post-closure cost estimates be based on 
the costs to the owner or operator of 
hiring a third party to perform closure or 
post-closure care activities. The Agency 
reasoned that use of third-party costs 
would ensure that if an owner or 
operator failed to conduct closure or 
post-closure care, adequate funds tvould 
be available to hire a third party to do 
so. The Agency also proposed to specif~ 
explicitly that salvage value may not be 
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incorporated into the closure cost 
estimate. 

A number of commenters supported 
- the Agency's proposal to require third

party costs. Other comn1enters opposed 
the proposed change on three separate -
grounds: use of third-party costs will 
increase the cost estimates 
considerably; cost estimates generated 
by a third party will not be as accurate 
as estimates prepared by the owner or 
operator: and third-party costs will be 
difficult to generate due to the limited 
number of contractors available. It also 
was argued that parties using the 
financial test should not be required to 
use third-party costs. 

The Agency firmly believes that thr. 
cost estimates_must be hased on third
party costs to ensure that adequate 
funds are available to cover the costs of 
closure and post-clOsure care in the 
event that the owner or operator fails to 
cover the costs. The Agency recognizes, 
however, that in some cases, using third
party costs could increase the size of the 
estimate. This is especially likely with 
respect to the costs of on-site vs. off~site 
disposal of hazardous wastes. Because 
the objective is to ensure that sufficient 
funds are available to cover the costs of 
closure if the owner or operator fails to 
do so, the Agency will allow the cost 
estimate to incorporate the costs of on
site disposal of hazardous wastes by a 
third party if the owner or operator can 
demonstrate that on-site capacity will 
always be available over the life of the 
facility. This will minimize the 
additional costs of a third-party 
requirement. Aside from these on-site 
vs. off-site disposal costs, basing the 
cost estimate on first or third-party costs 
will not make much difference for land 
disposal units. The cost estimates will 
be similar because many of the 
activities required for closure will be 
done by a third party whether or not the 
cost estimate is first or third-party 
based. For example, firms ·may not have 
the expertise to place a final cover on a 
landfill themselves or they may not wish 
to do so because the company selling 
the materials for the cover normally will 
not guarantee its impermeability unless 
it (or its authorized representative) 
installs it. Certification costs will also 
be similar whether the cost estimate is 
based on first or third-party costs as 
EPA requires that an independent 
registered professional engineer must 
certify clqsure. 

The Agency does not agree with 
commenters who argued that contractor 
estimates will not be as accurate as 
estimates :nade by the owner or 
operator or that it will be difficult to 
develop third-party cost estimates 

because of a lack of contractors. The 
proposed rule did not require that the 
cost estimate be prepared by a 
contractor, but rather required that the 
cost estimate incorporate the cosls 
incurred if a contractor performed the 
work. Therefore, the owner or operator 
may develop the cost estimate using 
costs estimating manuals or personal 
experience (e.g., prices charged for off a 

site management of hazardous wastes). 
Furthermore, the Agency has found, in 
developing cost estimates for closure 
and post-closure care, that standard cost 
estimating manuals as well as 
information from contractors are readily 
available. to develop third-party 
estimates. The Agency believes, 
therefore, that cost estimates based on 
third-party costs will be more accurate 
as general information exists on 
contractor costs which does not exist for 
first-party costs. 

The Agency also remains convinced 
that eligibility to use the financial test as 
demonstration of financial assurance 
should be based on third-party costs. 
First, the third-party cost estimates are 
likely to be more accurate than those 
based on first-party costs. Second, the 
financial test is intended to ensure that 
an owner or operator who passes the 
test has the financial capability to 
establish one of the alternative forms of 
assurance should he later fail the test. 
The criteria of the test that are 
dependent on the size of the cost 
estimates are intended to provide an 
adequate margin of safety so that the 
alternative mechanisms can be 
established before any potential 
insolvency occurs. Because the other 
forms of financial assurance will be 
based on third-party costs, the multiples 
must also be based on third-party costs. 

In light of these considerations, the 
Agency is promulgating a third-party 
cost estimate requirement in today's 
final rule. The final rule specifies 
explicitly that the cost estimate may 
incorporate the costs of on-site disposal 
of hazardous wastes by a third party if 
the owner or operator can demonstrate 
that capacity will always be available 
over the life of the facility .. 

The final rule adds a definition of a 
third party to Subpart H. For purposes of 
Subpart H, § § 264.14Z(a)[Z), 
264.144(a)(1), Z65.14Z(a)[Z) and 
Z65.144(a)(1) state that a third party is a 
party who is neither a parent nor a 
subsidiary of the owner or operator. 

On the issue of salvage value, the 
Agency proposed to disallow salvage 
value as a credit when calculating cost 
estimates on the grounds that the 
Agency cannot be assured that the 
hazardous wastes will be saleable or 

that a third party will take then1 at no 
charge at closure. One commenter. 
supported the proposal while one argued 
that salvage value should be allo\ved if 
brokers or dealers for used equipment 
can be identified. The Agency still is 
convinced that allowing salvage value 
to be credited towards the cost estimate 
is inconsistent with the goal of ensuring 
that adequate funds are available in the 
event that the owner or operator fails to 
cover the costs. As a result, in the final 
rule,§§ 264.142(a)[3) and Z65.142(a)[3) 
prohibit the incorporation of salvage 
value in the closure cost estimates. 

In addition to disallowing a credit for 
·salvage value for hazardous wastes, the 
Agency also is specifying explicitly in 
the final rule that an owner or operator 
cannot assume that at closure a third 
party will take hazardous wastes at no 
charge. Consistent with the arguments 
above, the Agency cannot be assured 
that if an owner or operator fails to 
close the facility, a third-party would 
take the hazardous waste at no charge. 
To avoid potential ambiguities in the 
regulatory language, the Agency is 
explicitly stating in§§ 264.14Z(a)[4) and 
265.142(a)(4) that an owner or operator 
may not incorporate in the closure cost 
estimate a zero cost for handling 
hazardous wastes with potential value. 

b. Anniversary date for updating cost 
estimates far inflatian (§§ 264.142(b), 
264,144{bj, 265,142{b) and 265.144(b)j. 
The previous regulations required 
owners or operators to update their 
closure and post-closure cost estimates 
for inflation within 30 days after the 
anniversary of the date that the first 
cost estimates were prepared. To ensure 
that the financial assurance instrument 
accounts for the most recent cost 
estimate (including updates to inflation), 
the Agency proposed to require owners 
or operators to revise their cost 
estimates within 60 days prior to the 
anniversary date of the establishment of 
their financial assurance instrument. For 
firms using the financial test, the cost 
estimate should be updated within 30 , 
days of the end of the firm's fiscal year 
and before submission of updated 
information to the Regional 
Administrator as specified in 
§§ 264.143(1)(3) and Z65.143[e)(3). 

Most commenters supported the 
proposal to update the cost estimates 
prior to the anniversary date of the 
establishment of the financial 
instrument and, as a result, the Agency 
is promulgating the rule as proposed. 

The Agency also proposed in the 
March 19, 1985 promulgation to allow 
owners or opera tors the option of 
recalculating the cost estimates based 
on current costs as an alternative to 
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using the Implicit Price Deflator for GNP 
published in the Survey of Current 
Business. In addition, the Agency 
proposed to require that owners or 
operators use the most recently 
published annual Implicit Price Deflater 
in order to reflect the most recent 
inflation. 

One commenter suggested that 
owners or operators be required to 
recalculate annually the cost estimate 
based on current costs on the grounds 
that the Implicit Price Deflater will not 
account for increases in costs due to 
reasons other than inflation (e.g., 
increases in costs of landfilling). While 
the Agency agrees that requiring owners 
or operators to recalculate the cost 
estimate annually based on current 
costs may result in the most accurate 
estimate, the Agency recognizes that 
this could impose' a significant burden 
on owners or operators and would not 
always be necessary. Therefore, the 
Agency is promulgating the rule as 
proposed. 

c. Revisions to the cost estimates 
(§§284.142(c}, 264.144(c), 265.142{c) and 
265.144(c}). The previous regulations 
required the owner or operator to revise 
the closure and post-closure cost 
estimates during the operating life of the 
facility whenever a change in the plans 
increases the costs of closure or post
closure care. No deadlines were 
imposed for revising the estimates. 

The Agency proposed to require that 
owners or operators with approved 
plans adjust their cost estimates within 
30 days after the Regional Administrator 
has approved the modification if the 
change increases the costs of closure or 
post-closure care. For interim status 
facilities without approved closure or 
post-closure plans, the adjustment must 
be made within 30 days of the change in 
the plans if the change increases the 
cost estimates. Section 264.142(c] of the 
proposed regulations inadvertently 
required that the revision be made if the 
change in the closure plan affects the 
cost of closure. The final rule has been 
revised to correct this inconsistency. It 
now reads as it did originally, that the 
revision is required if the change in· the 
closure plan increases the cost of 
closure. 

d. Post·closure cost estimates 
(§§ 264.144{c) and 265.144{c)), Sections 
Z64.144(c) and 265.144(c) previously 
required the owner or operator to revise 
the post~closure cost estimates during 
the operating life of the facility 
whenever a change in the post-closure 
plan increased the cost of post·closure 
care. The previoll8 rules did not define 
opera ting life. 

The Agency intended that post
closure financial assurance be adjusted 

as necessary until the facility was 
closed. Consistent with the new 
definition of active life, the Agency 
proposed to require that the post.closure 
cost estimate be revised as necessary 
during the active life of the facility. The 
Agency received no comments to this 
proposed change and is promulgating 
§ § 264.144(c) and 265.144(c) as proposed. 

e. Trust fund pay-in period 
(§§284.143{a){3} and 265.143{a)(3}}. The 
existing language af § 264.143(a)(3) 
requires the payments to the trust fund 
to be made over the term of the initial 
permit or over the remaining life of the 
facility, whichever is shorter. For interim 
status facilities, the pay-in period is 20 
years or the remaining operating life of 
the facility, whichever is shorter. 
Although the trust fund may cover a 
number of units with different operating 
lives, the current regulation ties the pay· 
in period to the life of the facility rather 
than to particular units. In the March 19, 
1985 proposal, the Agency requested 
comments on approaches to handling 
the trust fund pay·in period for multiple 
process facilities. 

Some commenters argued that the 
pay-in period should be based on the 
shortest operating life of any unit at a 
multiple process facility; others 
sliggested retaining the existing 

· requirements. One commenter 
recommended that, within three years, 
the trust fund should contain enough 
funds to close the unit likely to incur the 
highest closure costs. 

As discussed in the preamble to the 
January 12, 1981 Subpart H regulations, 
the Agency allowed a 20·year pay-in 
period to minimize the potential adverse 
economic impacts on smaller firms most 
likely to lie using trust funds (See 46 FR 
2823). The Agency is concerned that if 
the trust fund pay-in period is based on 
the shortest operating life of a unit of the 
facility, owners or operators intending 
to partially close facilities in the near 
future would face very high costs. For 
example, if an owner or operator closed 
a landfill cell after one year rather than 
at the end of the facility's operating life, 
he would be required to fully fund the 
trust fund much earlier than originally 
intended. Moreover, the Agency is 
concerned that such an accelerated pay
in perio4 could discourage owners or 
operators from partially closing their 
facilities. Therefore, the Agency intends 
to examine further such questions as the 
cost effects and enforcement 
implications of changing the trust fund 
pay· in period for such facilities before 
proposiIJg any changes to the current 
requirements. 

f, Reimbursement for closure and 
post-closure expenditures from trust 
fund and insurance (§§264.143(a}{10}, 

264.143(e){5}, 264.145{a){11}, 
264.145(e){5}, 265.143{a}(10), 
265.143{d)(5), 265.145(a}(11) and 
265.145{d){5}}. The previous closure/ 
post·closure trust fund and insurance 
provisions allowed an owner or 
operator, or any other person authorized 
to conduct closure or post·closure care, 
to request reimbursement for 
expenditures from the trust fund or. 
insurance policy by submitting ite1nized 
bills to the Regional Administrator. 
Within 60 days, the Regional 
Administrator would instruct the trustee 
or insurer to make reimbursements, if he 
determined that the activities were in 
accordance with the approved plans or 
were otherwise justified. The Regional 
Administrator could withhold 
reimbursements if he determined that 
the total costs of closure would exceed 
the value of the trust or insurance 
policy. 

In response "to a concern from the 
ACC/petitioners that a decision to 
withhold reimbursements should be 
supported by a written explanation that 
can serve as a record for review, the 
proposed rule required the Regional 
Administrator to provide a detailed 
written statement of reasons to the 
owner or operator if he does not instruct 
the trustee or insurer to i;nake requested 
reimbursements. The proposed rule also 
specified provisions for handling 
reimbursements for partial closure 
activities. Under the proposed rule, an 
owner or operator could be reimbursed 
for partial closure activities if the partial 
closure reduced the maximum extent of 
operation of the facility and the 
Regional Administrator found that the 
activities had been in accordance with. 
the approved plan or were otherwise 
justified. 

Commenters generally supported the 
proposal to require a detailed written 
statement of reasons why the Regional 
Administrator was withholding 
reimbursement. A few commenters were 
concerned that the Regional 
Administrator should not be allowed to 
withhold reimbursements for minor 
violations of the closure or post-closure 
plan and/or permit requirements. Other 
commenters argued that the Regional 
Administrator should not be allo\ved to 
vvithhold more than 20 percent of the 
funds, and that.reimbursements should 
be automatic unless, within a specified 
time, the Regional Administrator 
provides a statement of reasons for 
refusing the reimbursements. 

IL was also suggested that 
reimbursen1ents for partial closures 
should be allowed if there are adcqua re 
funds remaining in the trust fund or 
insurance policy to cover the maximum 



Federal Uegister / Vol. 51, No. 85 / Friday, May 2, 1986 / Rules and Regulatioris 16439 

costs of closing the facility over its 
remaining life. 

The Agency agrees with commenters 
that the regulations should not preclude 
reimbursements for minor paperwork 
violations. The Agency believes, 
however, that the proposed regulatory 
language provides the necessary 
flexibility to the Regional Administrator 
by allowing reimbursements if the 
activities are in accordance with the 
approved plan, or if the activities are. 
otherwise justified. Therefore, the final 
rule specifies that an owner or operator 
is eligible for reimbursements if the 
activities have been performed In 
accordance with the approved plans or 
are otherwise justified. As discussed 
below, reimbursements will be made 
only if sufficient funds are remaining in 
the trust fund or insurance policy. 

The Agency does not agree that the 
Regional Administrator should be 
allowed to withhold only up to 20 
percent of the value of the trust fund or 
insurance policy. As discussed in the 
preamble to the April 7, 1982 rules, (See 
47 FR 15040), the Agenciy is concerned 
that in some instances·where the cost 
estimate is found to be seriously 
inadequate, more than 20 percent should 
be held in reserve. The Agency also 
disagrees with the suggestion that 
r~imbursements should be made 
automatically if the Regional 
Administrator does not act upon the 
request within a specified length of time. 
Because of the complexity of certain 
closure activit_ies and the importance of 
ensuring that the activities protect 
human health and the environment, the 
Agency considers it inappropriate to 
establish such deadlines. Therefore, the 
Agency is promulgating the rule 
substantially as proposed. 

The Agency is making a clarifying 
change to the language in the final rule. 
The proposed rule allowed 
reimbursements if partial closure 
reduced the maximum extent of 
operation. In developing the final rule 
for reimbursement provisions,. the 
Agency considered it more appropriate 
to examine the amount of funds 
remaining in the fund than the maximum 
extent of operation. As a result, the final 
rule specifies that an owner or operator 
may request reimbursements only if 
sufficient funds, exclusive of future 
inflation adjustments, are remaining in 
the trust fund or insurance policy to 
cover the maximum costs of closing the 
facility at any time over its remaining 
life. 

g. Final administrbtive order required 
(§§264.143{b){4}(h), 264.145{b}{4}{il), 
265.143{b){4}(il) and 265.145(b}{4}{il)}. 
The previous regulations provided that 
an owner or operator may satisfy the 

financial assurance. requiren1ents for 
closure and/ or post-closure care by 
obtaining a fiiiancial guarantee surety 
bond. The bond provides that if the 
owner or operator fails to fund a 
standby trust fund in an amount equal to 
the penal sum of the bond within 15 
days after an order to begin closure or 
post-closure care is issued by the 
Regional Administrator or by.a court, 
the surety will become liable. In 
response to the AGGI petitioners, the 
Agency proposed to provide additional 
procedural .protections to owners or 
operators by requiring that a final 
administrative order is necessary before 
action can be required by the surety. 
EPA wishes to emphasize that only final 
administrative action, not judicial 
review, is required in all these cases. 

No comments were received 
concerning this amendment, and the 
Agency is promulgating the rule as 
proposed. 

h. Final administrative detern1ination 
required (§§264.143{c}{5} and (d}(B), 
264.145{c}(5} and (d}(9), 265.143{c}(B), 
265.145(bJ(5} and 265.145{c}{9)}. The Part 
264 regulations provide that an owner or 
operator may demonstrate financial 
assurance for closure and/ or post~ 
closure care by obtaining a surety bond 
guaranteeing performance. Under Parts 
264 and 265, an owner or operator also 
could satisfy the financial assurance 
requirements by obtaining a letter of 
credit. Under the terms of the 
performance bond and letter of credit, 
the surety or bank issuing the letter of 
credit would become liable on the bond 
or letter of credit obligation when the 
owner or operator fails to perform 
closure or post-closure care as 
guaranteed by the bond or letter of 
credit. The previous regulations 
provided that such a failure was 
indicated by a determination made 
pursuant to Section 3008 of RCRA that 
the owner or operator has failed to 
perform final closure or post-closure 
care in accordance with the closure or 
post-closure plan and other applicable 
requirements. In response to concerns of 
the AGGI petitioners, the Agency 
proposed to require that a "final" 
administrative determination under 
Section 3008 of RCRA be required 
before the surety must perform closure 
or post-closure care or deposit the penal 
sum of the bond into a trust fund or the 
Regional Administrator may draw on a 
letter of credit. 

No comments were received 
concerning this amendment. 1-lowever, 
as explained above, the final rule 
specifies that the determination must be 
a final determination. 

i. Coiit estimates for olvners or 
operators using the financial test or 

corporate guarantee n1ust include LT/C 
cost eslitnates for Class I wells 
{§§264.N3{f}{1}{1) (BJ and (DJ and 
(f}{l}{ii) (BJ and (DJ, 264.145{f}(l}(i} (BJ 
and (DJ and (f}{l}(ii) (BJ and (DJ, 
265.143{e}{1}(i} (BJ and (DJ and (e}{l}(ii) 
(BJ and (DJ, 2B5.145{e}(1}{1) (BJ and (DJ, 
and 265.145(e)(1}(iiJ (BJ and (DJ). On 
March 19, 1985, the Agency proposed a 
requirement that an owner or operator 
seeking to use the· financial test to 
demonstrate financial responsibility 
n1ust include the most current cost 
estimates of the plugging and 
abandonn1ent costs of Class I 
underground injection control (UIC) 
facilities, if applicable, when calculating 
the sum of closure and post-closure cost 
estimates for the financial test. EPA has 
established in 40 CFR Part 144 financial 
responsibility requirements for the 
owners or operators of Class I UIC 
facilities paralleling those established in 
40 CFR Parts 264 and 265, including the 
same set of criteria for passing the 
financial test. Neither the VIC financial 
test nor the RCRA fin·ancial test, 
however, currently requires inclusion of 
the most current cost estimates for the 
other program. EPA was coitcerned that 
a firm able to pass the UIC and RCRA 
financ_ial tests separately might not have 
the financial strength to take the 
required actions if UIC plugging and 
abandonment and RCRA closure and/or 
post~closure care activities were 
required simultaneously. Therefore, the 
Agency proposed that the most current 
cost estin1ates prepared as part of the 
Part 144 requirements be included in the 
total cost estimate required under 40 
CFR Subpart H to evaluate whether a 
firm is able to pass the financial test. 

Commenters generally favored the 
inclusion of UIC plugging and 
abandonment cost estimates in the 
Subpart H financial test requirements, 
and the Agency is promulgating the rule 
as proposed. In addition, the Agency ia 
promulgating the proposed language in 
§ § 264.141 and 265.141 which defines the 
"current plugging and abandcnment cost 
estimate" as the most recent cost 
estimates prepared under § 144.62. 

j. Cost estimates must account for all 
facilities covered by the financial test 
and corporate guarantee 
{§§ 264.143([}{2), 264.145([}(2), 
265.143{e}(2} and 265.145{e}(2}}. The 
previous regulations specified that the 
phrase "current closure and post-closure 
cost estimates" as used in paragraph 
(1)(1) of§§ 26!1.143 and 264.145, and 
paragraph (e)(1) of§§ 265.143 and 
265.145, refers to the cost estimates 
required to_be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer (See 
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§ 264.151(D), The Agency proposed a 
n1inor change to include by reference the 
UIC cost estin1ates. 

No co1nments were received 
concerning this proposal, and the 
Agency is adopting the rule us proposed. 

K. Release of the o~'ner or operator 
from the· require:nents of financial 
assurance for closure and post-closure 
care(§§ 265.143(i}, 264.145(i}, 265.143('1) 
and 265.145(h)). Previously, § § 265.143[i) 
and 265.143(h) required the owner or 
operator to submit certification to the 
Regional Administrator from himself 
and from an independent registered 
professional engineer that closure had 
been accomplished in accordance with 
the closure plan. Within 50 days after 
receiving the certifications, unless the 
Regional Administrator had reason to 
believe that closure was not in 
accordance with the plan, the Regional 
Administrator was required to notify the 
owner or operator that he is no longer 
required to maintain financial assurance 
for closure. Sections 264.145{i) and 
265.145(h) specified that the owner or 
operator vvas relieved of his post-closure 
financial assurance obligations when 
the owner or operator has completed, to 
the satisfaction of the Regional 
Administrator, all post-closure care 
requirements. 

The Agency proposed to dr.op the 
reference to ihe "independent" 
registered professional engineer in 
§§ 264.143(i) and 265.143(h) to be 
consistent with the proposed changes to 
§§ 254.115 and 265.115. The proposed 
rule also added a requirement to 
§§ Z64.143[i], 264.145[i), 265.143[h), and 
265.145[h) that the Regional 
Administrator must provide the O\vner 
or operator with a detailed written 
statement of any reasons to believe that 
closure or past-closure care has not 
been in accordance with the approved 
plans. 

For the same reasons that the final 
rule is retaining the independent 
registered professional engineer 
certification requirement, the fin8l rule 
also retains the reference to the 
independent registered professional 
engineer in § § 264.143(i) and 265.143[h). 
Similarly, because the final rule requires 
in§§ 264.120 and 265.120 that an owner 
or operator must submit a certification 
from himself and an independent 
registered professional engineer that 
post-closure care has been completed in 
accordance with the approved post
closure plan,§§ 264.145(i) and 
§ § 205.145{h) are revised to specify that 
within GO days after receiving the 
required post-closure care certifications 
the Regional Administrator will notify 
!he owner or operator in writing that hf) 
is no longer required to maintajn 

financial assur<1nce for post-closure care 
for that unit (or facility}. Today's rule 
promulgates as proposed the 
requirement that the Regional 
..-\dn1inistrator must provide the ov.·ner 
or operator with a detailed writt"en 
statement of any reasons to believe that 
closure or post-closure care has not 
been in accordance with the approved 
plans. · 

l. Period of liability coverage 
(§§ 264.147(e) and 265.147(e)). The 
regulations previously required owners 
or operators to provide sudden 
accidental and, if applicable, nonsudden 
accidental liability coverage until 
certifications of closure have been 
received by the Regional Administrator. 
Because the Agency proposed to require 
that partial closures of disposal units be 
certified, units within a facility may be 
closed and certified 111rhile other units 
continue to operate. The Agency does 
not consider it appropriate to alter the 
amount of financial assurance required 
for sudden Or non.sudden liability 
coverage as a result of such partial 
closures. Therefore, the proposed rule 
clarified that an owner or operator must 
provide liability coverage continuously 
as required until the certification of fjnal 
closure is received by the Regional 
Administrator. 

The Agency also believes that rel.ease 
from liability coverage requirements 
should be consistent with the 
procedures for releasing the owner or 
operator from closure financial 
responsibility requirements under 
§§ 264.143(i) and 265.143[h). Therefore, 
today's final rule states that owners or 
operators must maintain liability 
coverage until the Regional 
Administrator notifies the U\vner or 
operator in writing that he is released 
from this obligation. 

m. T;\lording of instruments (!j 264.151). 
On March 19, 1985 the Agency proposed 
two changes to the wording of the 
instruments allowed under§§ 264.143, 
264.145, 265.143, and 265.145. These 
changes, intended to ensure consistency 
with the other amendments in the 
proposal, modified§ 264.151[b) to 
provide that the surety is responsible for 
funding the standby trust fund within 15 
days- after a "final" order to begin 
closure has been issued, and modified 
§ 264.151(f) by adding aD: additional 
paragraph requiring owners and 
operators using the financial test to list 
the most current cost estimates 
associated with their Class I UIC 
facilities under the Part 144 financial 
responsibility requirements. 

Because some owners or operators 
nH1y use the financial test to cover 
closure and post-closure costs as \vell as 
liability coverage, the final rule adds a 

parallel paragraph to§ 264.151[fj, new 
paragroph (g), to require these o\vners or 
operators to list cost estimates 
associated with their Class I UIC 
facilities under the Part 144 final 
responsibility requirements. 

Those firms with surety bonds or 
letters from the chief financial officer 
issued before the effective date of these 
regulations must change those 
instruments to reflect these wording 
changes as § § 264.143, 265.143, 264.145 
and 265.145 require that the wording of 
these instruments be identical to the 
applicable wording in §264.1~1. For 
owners or operators using surety bands, 
the wording changes must be made 
\Vithin 60 days prior to the anniversary 
date of the establishment of the 
financial instrument(s), as per 
§§ 264.142[b), 265.142[b), 264.144(b) and 
265.144(h). For owners or operators 
using the financial test or corporate 
guarantee, the changes must be made 
within 30 days ,after the Close of the 
firn1's fiscal year and before submission 
of updated information to the Regional 
Administrator, as specified in 
§§ 264.142(1), 265.142[e), 264.145(1), and 
265.145[~). 

C. Interim Status Standards (Part 265} 

1. Applicability of Requirements 
[§ 265.llO[b)) 

Section Z65.110[b) specified that the 
post-closure care regulations apply to all 
hazardous waste disposal facilities. 
Surface impoundments and waste piles 
that are unable to remove all hazardous 
wastes are required under § § 265.228 
and 265.258 to be closed as landfills and 
must comply with the post-closure care 
requirements. Therefore, in order to 
clarify the applicability of§§ 265.117-
265.120, the Agency proposed in 
§ Z65.110(b] that the post-closure care 
requirements apply to the owners or 
operators of all hazardous waste 
disposal facilities and piles and surface 
in1poundmenis for which the owner or 
operator intends to remove the wastes 
at closure but is required to close the 
facility as a landfill. 

The Agency received no comments on 
this clarification and is promulgating the 
final rule as proposed. 

2. \'Vaste Pile Closure Requirements 
Jncluded by Reference in the Closure 
Performance Standard[§ 265.111[c)) 

Section 265.112{a){1) previously 
required the closure plan ta include a 
description of how and when the facility 
will be partially closed, if i.fpplicable, 
and finally closed. The description must 
specify how the applicable requin~ments 
of the closure performance standard 
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specified in§ 265.111 and the process
specific standards in Subparts J through 
Q will be met, The Agency proposed to 
incorporate the technical standards in 
the process-specific regulations into the 
closure performance standard in 
§ 265.111 and to revise§ 265.111 to 
include a reference to § 265.258, which 
establishes closure requirements for 
waste piles. Closure requirements 
specific to waste ptle facilities had not 
been promulgated prior to the 
promulgation of the Subpart G 
regulafions, and thus were not 
previously referenced. 

No comments were received 
concerning this proposal, and the 
Agency is adopting the rule as proposed. 

3. Submission of Interim Status Closure 
and Post-Closure Plans(§§ 265.112(d), 
265.llB(e)) 

Sections 265.112(c) and 265.llB[c) 
required owners or operators to submit 
their closure and post-closnre plans 180 
days prior to final closure. The proposed 
amendment specified that owners or 
operators of facilities with a landfill, 
snrfaoe impoundment, waste pile, or 
land treatment unit must subn1it their 
closure and post-closure plans for 
review and approval 180 days prior to 
the first partial Closure. Facilities with 
only container storage, storage or 
treatment tanks, or incinerators must 
submit tRe closure plan 45 days prior to 
final closure. After the closure plan has 
been approved, the owner or operator is 
required to notify the Regional 
Administrator prior to all partial 
closures of landfills, surface 
impoundments, waste piles, and land 
treatn1ent units and prior to final 
closure. Unless changes are made to the 
approved closure plan, however, the 
proposed rule did not require the owner 
or operator to seek reapproval of the 
closure plan for each subsequent partial 
closure or final closure, 

Some commenters suggested that 
owners or operators be required to 
submit only that portion of the closure 
plan applicable to the unit being closed. 
The Agency disagrees with this 
suggestion. All owners or operators of 
interim status facilities were required to 
have their plans a·vailable on-site by 
May 19, 1981. Therefore, no additional 
burden is imposed on the owner or 
operator byTequiring that the entire 
plan be submitted. 

The Agency believes that it is 
necessary that the entire plan be 
sw.bmitted to ensure that the plans 
adequately address the activities 
required at the entire facility. Especially 
if the owner or opera.tor intends to 
handle some of the hazardous wastes 
on-site, it is essential to ensure lhrit the 

facility has incorporated these 
requirements into the closure pian. If 
necessary to ensure protection of human 
health and the environment, the 
Regional Administrator mny approve 
only that portion of the plan applicable 
to the partial closure. 

4. Written Statements by Regional 
· Administrator of Reasons for Refusing 
, to Approve or Reasons for Modifying 
Closure or Post~Closure Plan 
( § § 265.112[ d)[4), 265.llB[f]) 

Sections 265.112[d) and 265.llB[d) 
previously specified that the Regional 
Administrator would approve, modify, 
or disapprove the closure plan and, if 
applicable, post-closure plan within 90 
days of their receipt from the owner or 
operator. If the Regional Administrator 
did not approve the plan, the owner or 
operator was required to modify the 
plan or submit a new plan for approval 
within 60 days. If the Regional 
Administrator modified the plan, this 
modified plan became the approved 
closure and post-closure plan. 

In response to the contention of the 
ACC/petitioners that this provision 
provided the Regional Administrator 
with undue discretion, the Agency 
proposed in§§ 265.112[d) and 265.llB[f] 
to require the Regional Administr?.tor to 
provide a detailed written statement of 
reasons for refusing to ,approve or 
reasons for modifying a closure or post
closure plan. In addition, to be 
consistent with the provisions of 
§ 265.11.2[d) applicable to approving the 
closure plan, the Agency also proposed 
in § 265.llB[f] that the Regional 
Administrator will hold a public hearing 
on approving the post-closure plan 
whenever such a hearing would clarify 
the issues. 

The commenters generally favored 
these proposed changes and the Agency 
is promulgating the rule as proposed. 

D. Typographical Errors 

The final rule corrects a number of 
typographical errors included in the 
proposed rule. 

E. Permitting Standards (Part 270} 

1. Contents of Part B: General 
Requirements[§§ 270.14[b) (14), (15), 
and (16)) 

Section 270.14[b)[14) specified that the 
Part B appHcation must include 
documentation that the notice in the 
deed required under § 264.120 has been 
filed. Because many Part B applications 
will be filed prior to closure of a 
hazardous waste disposal unit, it will 
not be possible to inelude 
documentation indicating that the 

notices have been filed. Therefore, the 
Agency prOposed'to amend 
§ 270.14(0)(14) t'o require documentation 
to be included in the Part B upplication 
only for facilities with hazardous waste 
disposal units closed prior to the 
submission of the application. In 
addition, because the notice in the deed 
requirement is now included in 
§ 264.119, the reference in§ 270.14[b)[14) 
to § 264.120 has also been amended. 

Section 270.14[b) [15) and [16) 
previously specified that the Part B 
application must include a copy of the 
most recent closure and post-closure 
cost estimates as required by § § 264.142 
and 264.144 and documentation required 
to demonstrate closure and post-closure 
financial assurance in accordance with 
the requirements of§§ 2G4.143 and 
264.145, if applicable. Sections 264.143 
and 264.145 require that for new 
facilities, den1onstration of financial 
assurance n1ust be made at least 60 days 
prior to the initial receipt of hazardous 
wastes. Because an owner or operator of 
a new facility may submit the Part B 
application more than 60 days prior to 
the initial receipt of hazardous wastes, 
the Agency also proposed to amend 
§§ 270.14(b) (15] and [16) to specify that 
a copy of the demonstration of financial 
assurance must.be included with the 
submission of the Part B application, or. 
at least 60 days prior to the initial 
receipt of hazardous wastes, whichever 
is later. 

The Agency received no comments on 
any of these proposed changes and is 
promulgating them as proposed. 

2. Minor Modifications of Permits 
[§ 270.42[d)) 

Section 270.42(d) previously stated 
that a change in ownership or 
operational control of a facility may be 
considered a minor permit modification 
provided that the Director determines 
that no other change is necessary in the 
permit and that a written agreement has 
been submitted to the Director which 
specifies the date for transfer of permit 
responsibility, coverage, and liability 
between the current and new 
permittees. The Agency wishes to 
ensure that facilities are transferred to 
financially viable firms and thus 
proposed to require that the new O\vner 
demonstrate compliance with the 
Subpart H regulations within three 
months of the transfer of ownership. The 
preamble inadvertently stated that the 
proposed rule allowed for a six-month 
deadline for demonstrating financial 
assurance although the proposed rule 
referred to the requirements of § 270.72 
which proposed a three-n1onth deadline. 
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Some comfficnters a,rgued thut a six
month time limit was too short while 
others argued that it Wi:ls too long. 
Another commenter was concerned that 
the regulation did not state whether the 
old owner or operator remains 
responsible if the new owner or operator 
fails to demonstrate financial assurarice 
within the allotted time period. Finally, 
one commenter noted that the reference 
to the deadlines in § 270.72, which 
address requirements for interim status 
facilities, is confusing for pei'mitted
facilities. 

The Agency disagrees \V.ith those 
commenters who argued that six months 
is insufficient time to demonstrate 
financial assurance. The Agency is 
extending the three-month period 
allowed in the proposed rule to six 
months. EPA is also clarifying the 
Agency's intent that the old owner or 
operator is responsible for financial 
assurance obligations if the new owner 
or operator fails to meet his obligations. 
Finally, the final rule clarifies the 
language of § 270.42. The proposal 
included a reference in § 270.42 to the 
deadlines of § 270.72. Because § 270.72 
refers to interim status facilities, the 
Agency was concerned that owners or 
operators may not recognize that the 
deadlines in § 270.72 also applied to 
permitted facilities under § 270.42. To 
avoid potential ambiguities, the final 
rule otates explicitly in § 270.4Z(d) that 
the new owner or operator must 
demonstrate financial assurance within 
six months of the transfer of ownership. 

3. Changes During Interim Status 
(§ 270.72(d)) 

Section 270.72(d) stated that when 
there is a transfer of ownership or 
operational control of an interim status 
facility, the old owner or operator is 
responsible for complying with the 
Sllbpart H requirements until the new 
owner or operator demonstrates 
compliance with·the financial 
responsibility requirements. Consistent 
with the proposed changes to § 270.42(d) 
for permitted facilities, the Agency 
proposed to require that the new owner 
or operator demonstrate financial 
assurance within three months of the 
transfer of ownership. -

For the reasons discussed above, the 
Agency is allowing the new owner or 
operator six months to demonstrate 
financial assurance. The old owner or 
operator is responsible for financial 
assurance until the new owner or 
operator fulfills his obligations under 
Subpart H. 

Ill. State Authority 

A. 1lpplicability of Rules in ,.\ulhorized 
States 

Under Section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) -
Following authorization, EPA retains 
enforcement authority under Sections 
3008, 7003 and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility. · 

Prior to HSWA amending RCRA. a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in a State where the State was 
authorized to permit. When new, more 
stringent Federal requirements were 
promulgated or enacted, the State was 
obligated to enact equivalent authority 
within specified time frames. New 
Federal requirements did not take effect 
in an authorized State until the State 
adopted the requirements as State law. 

In contrast, under newly enacted 
Section 3006(g) of RCRA, 42 U.S.C. 
6926(g), new requirements and 
prohibitions imposed by the HSWA take 
effect in authorized States at the same 
time that they take effect in 
nonauthorized States. EPA is directed to 
carry out those requirements and 
prohibitions in- authorized States, 
including the issu~nce of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as State law 
to retain final authOrization, the HSWA 
are applied in authorized States in the 
interim. 

B. Effect on State Authorizations 
Today's announcement promulgates 

standards that will not be effective in 
authorized States since the requirements 
will not be imposed pursuant to the 
HSWA. Thus, the requirements will be 
applicable only in those States that do 
not have final authorization. In 
authorized States, the requirements will 
not be applicable until the State revises 
its progtam to adopt equivalent 
requirements under State law. 

40 CFR 271.21[e)(2) requires that 
States that have final authorization must 
revise their programs to include 
equivalent standards within a year of 
promulgation of these standards if only 
regulatory changes are necessary, or 
within two years of promulgation if 
statutory changes are necessary. These 
deadlines can be extended in 

exceptional cases (40 CFR 271.21(e)(3)]. 
Once EP.t\ approves the revision, the 
State requirements become Subtitle C 
RCRA requirements. 

States with authorized RCRA 
programs may already have 
requirements similar to those in today's 
rule. These State requirements have not 
been assessed against the Federal 
regulations being promulgated today to 
determine whether they meet the tests 
for authorization. Thus, a State is not 
authorized to carry out these 
requirements in lieu of EPA until the 
State requirements are approved. Of 
course, States \.vith existing standards 
may continue to administer and enforce 
their standards as a matter of State la\.v . 

States that submit official appiications 
for final authorization less than 12 
months after promulgation of these 
standards may be approved without 
including equivalent standards. 
However, once authorized, a State must 
revise its program to include equivalent 
standards \.vithin the time period 
discussed above. The process and 
'Schedule for revision of State programs 
is described in 40 CFR § 271.21. 

It should be noted that authorized 
States are only required to revise their 
programs \.vhen EPA promulgates 
standards more stringent than the 
existing standards. Under Section 3009 
of RCRA, States are allowed to impose 
standards which are more stringent than 
those in Federal program. Some of the 
standards promulgated today are 
considered to be less stringent than or 
reduce the scope of the previous Federal 
requirements. Those provisions appear 
in Sections: 264.llZ(a), 264.llB[a], 
265.llZ(a), 265.llB(a], 264.112(b)(7), 
264.112(e), 265.112(e), 264.113, 265.113, 
264.115, 265.115, Z64.143(a](10), 
Z64.143(el(5], 264.145(a)(ll), 
264.145(e)(5), 265.143(a)(10), 
265.143(d)(5], 265.145(a)(ll], 
265.145(d][5], 264.143[b )( 4)(ii], 
264.145(b ](4](ii], 265.143(b )(4](ii), 
265.145[b ](4](ii), 264.143[ c)(5), 
Z64.l43(d)(8), 264.145(c)(5], 264.145(d)(9), 
265.143(c)(8), 265.145[c)(9), 265.11Z[b)[7], 
264.112( d), 265.112[ d), 265.118( e ), and 
265.118(1). Authorized States will not be 
required to revise their programs to 
adopt requirements equivalent or 
substantially equivalet)t to the 
provisions identified above. 

IV, Executive Order 12291 

This regulation was submitted to the 
Office of Management and Budget for 
revie;v as required by Executive Order 
12291. The regulatory amendments being 
promulgated today to Subparts G and H 
are not "major rules." Some of the 
amendments are technical corrections 
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designed to clarify the intent of the 
n~gulations issued January 12, 1981. The 
chunges are not likely to result in a 
significant increase in costs and thus are 
not a major rule, No.Regulatory Impact 
analysis has been prepared. 

V. Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMD) under 
the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. and have been assigned OMB 
control number 2050-0008. 

VI. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
of 1980 (5 U.S.C, 801 et seq.), Federal 
agencies must, in developing 
regulations, analyze their impact on 
small entities (sn1all businesses, small 
government jurisdictions, and small 
organizations), Many of the changes 
promulgated today clarify the existing 
regulations and thus result in no 
additional costs. For those amendments 
that will result in an increase in costs, 
the costs are not significant enough to 
impact adversely the viability of small 
entities. · 

Accordingly, I certify that this 
regulation will not have a significant 
impact on a substantial number of small 
entities. 

VII. Supporting Documents 

A background document was 
preparBd for the Subpart G closure and 
post-closure care regulations and for the 
financial assurance regulations 
promulgated on January 12, 1981. In 
addition, background documents were 
prepared for the financial assurance 
regulations published on April 7, 1982. 
Suppoi:.ting materials, including a 
background document, discussing the 
most significant issues raised by the 
amendments promulgated today have 
been prepared and are included in the 
docket for these regulations. 

The supporting materials are 
available for review in the public 
docket, Room S-212-E U.S. EPA, 401 M 
Street, SW., Washington, D.C. 20460 
from 9:00 a.m. to 4:00 p.m,, Monday 
through Friday, excluding holidays. 

EPA will prepare guidance manuals to 
assist owners or operators and 
regulatory officials and will make them 
available from EPA Headquarters and 
the Regional Offices. 

VII!. Effective Date 

Section 3010(b) ofRCRA provides that 
EPA's hazardous waste regulations and 
revisions thereto take effect six months 
after .their promulgation. The purpose of 

this requirement is to allo\V sufficient 
lead time for the regulated community to 
prepare to comply with major new 
regulatory requirements. Section 553(d) 
of the Administrative ProL.·~dures Act 
prohibits "publication of service of a 
substantive rule ... less than 30 days 
before its effective date except for good 
cause." For the amendment to 
§ 270.14(b)(14) promulgated today, 
however, the Agency believes that an 
effective date six months or 30 days 
after promulgation would cause 
Substantial and unnecessary disrupqon 
in the implementation of the regulations 
and would be contrary to the interest of 
the regulated community and the public. 

Today's amendment to§ 270.14(b)(14) 
requires that an owner or operator 
seeking a permit submit documentation 
that notices required under § 264.119 
have been filed only for hazardous 
waste disposal units that have been 
closed. The previous regulations 
required that documentation of such 
notices be submitted for the entire 
facility, whether or ri.ot units have been 
closed at the time the permit application 
is submitted. 

The Agency believes it makes little 
sense that the intended relief from this 
requirement be delayed for six months. 
This is especially true in light of the 
requirement that owners or operators of 
land disposal facilities submit their 
permit applications by November 8, 1985 
(see HSWA § 213). Consequently, the 
Agency is setting an effective date of 
May Z, 1986, for t."'le amendment to 
§ 270.14(b )(14) promulgated in this 
rulemaking action. 

Dated: March 8, 1986. 
Approved: 

Lee M. Thomas, 
Administrator. 

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is to be amended as follows: 

PART
0

260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

'40 CFR Part 260 is amended as 
follows: 

1. The authority citation for Part 260 
ccintinues to read as followS: 

AU.thority: Secs, 1006, 2002(a), 3001 through 
3007, 3010, 3014, 3015, 3017, 3018, 3019, and 
7004, of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of197B, as amended (42 U.S.C, 
6905, 6912(a), 6921 through 6927, 6930, 6934, 
6935, 5937, 6938, 6939 and 6974). 

Subpart 8-Deflnlllono 

2. In 40 CFR Part 260 Subpart B, 
§ 260.10 is amended by adding the 

follo\ving terms alphabetically to the 
existing list of tern1s: 

§ 260.10 Definitions. 

• 
"Active life" of a facility means the 

period from the initial receipt of 
hazardous waste at the facility until the 
Regional Administrator receives 
certification of final closure. 

"Final closure" means the closure of 
all hazardous waste management units 
at the facility in accordance with all 
applicable closure requirements so that 
hazardous waste management activities 
under Parts 264 and 265 of this Chapter 
are no longer conducted at the facility 
unless subject to the provisions in 
§ 262.34. 

"Hazardous waste management unit" 
is a contiguous area of land on or in 
which hazardous waste is placed, or the 
largest area in which there is significant 
likelihood of mixing hazardous waste 
constituents· in the same area. Examples 
of, hazardous waste management units 
include a surface irnpoundment, a waste 
pile, a land treatment area, a landfill 
cell, an incinerator, a tank and its · 
associated piping and underlying 
containment system and a container 
storage area. l\. container alone does not 
constitute a unit; the unit includes 
containers and the land or pad upon 
which they are placed. 

"Partial closure" means the closure of 
a hazardous waste management unit in 
accordance with the applicable closure 
requirements of Parts 264 and 265 of this 
Chapter at a facility that contains other 
active hazardous waste management 
units. For example, partial closure may 
include the closure of a tank (including 
its associated piping and underlying 
containment systems), landfill cell, 
surface impoundment, waste pile, or 
other hazardous waste management 
unit, while other units of the same 
facility continue to operate. 

PART 264-STANOARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TAEATME,H, 
STORAGE, AND DISPOSAL 
FACILITIES 

40 CFR Part 264 is amended as 
follows: 

1. The authority citation for Part 264 
continues to read as follows: 

Authority: Secs. 10C6, 2002{a), 3004 and 
3005 of the Solid Waste Disposal Act, us 
amended by the Resource Conservation and 
Recovery Act of1976, as amended (42 U.S.C. 
6905, 0912(a), 6924 and 6925), 
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2. 40 CFR Part 264 Subpart G, 
§ § 264.110-264.120 are revised lo read as 
follows: 

Subpart G-Closure and Post·Closure 

Sec. 
264.110 Applicability. 
264.111 Closure performance standard. 
264.112 Closure plan; amendment of plan. 
264.113 Closure; time allowed for closure, 
264.114 Disposal or decontamination of 

equipment, structures and soils. 
264.115 Certification of closure. 
264.llB Survey plat. 
264.117 Post-Closure care and use of 

property. 
264.118 Post-closure plan; amendment of 

plan. 
264.119 Post-closure notices. 
264.120 Certification of completion of post

closure i:::are. 

Subpart G-Closure and Post-Closure 

§ 264.110 Applicability. 
Except as § 264.1 provides otherwise: 
(a) Sections 264.111-264.115 (which 

concern closure) apply to the owners 
and operators of all hazardous waste 
management facilities; and 

(b) Sections 264.116-264.120 (which 
concern post-closure care) apply to the 
owners and operators of: 

(1) All hazardous waste disposal 
facilities; and 

(2) Waste piles iind surface 
impoµndments from which the owner or 
operator intends to remove the-wastes 
at closure to the extent that these 
sections are made applicable to such 
facilities in § § 264.228 or 264.258. 

§ 264.111 Closure performance standard: 
The owner or operator must close the 

facility in a n1anner that: 
(a) Minimizes the need for further 

maintenance; and 
(b} Controls,. minimizes or eliminates, 

to the extent necessary to protect human 
health and the environment, post
closure escape of hazardous waste, 
hazardous constituents, leachate, 
contaminated run-off, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atmosphere; and 

(c) Complies with the closure 
requirements of this Subpart including, 
but not limited to, the requirements of 
§ § 264.178, 264.197, 264.228, 264.258, 
264.280, 264.310 and 264.351. 

§ 264.112 Closure plan; amendment of 
plan. 

(a) Written plan. (1) The owner or 
operator of a hazardous waste 
management facility must have a 
written closure plan. In addition, certain 
surface impoundments and waste piles 
from which the owner or operator 
intends to remove or decontaminate the 

hazardous waste at partial or final 
closure are required by 
§ § 264.228(c)(1)(i) and 264.258(c)(1)(i)to 
have contingent closure plans. The plan 
must be submitted with the permit 
application, in accordance with 
§ 270.14(b)(13) of this Chapter, and 
approved by the Regional Administrator 
as part of the permit issuance 
procedures under Part 124 of this 
Chapter. In accordance with § 270.32 of 
this Chapter, the approved closure plan 
will become a condition of any RCRA 
permit. 

(2) The Regional Administrator's 
approval of the plan must ensure that 
the approved closure plan is consistent 
with§§ 264.111-264.115 and the 
applicable requirements of § § 264.90 et 
seq., 264.178, 264.197, 264.228, 264.258, 
264.280, 264.310, and 264.351. Until final 
closure is completed and certified in 
accordance with § 264.115, a copy of the 
approved plan and all approved 
revisions must be furnished to the 
Regional Administrator upon request, 
including request by mail. 

(b) Content of plan. The plan must 
identify steps necessary to perform 
partial and/ or final· closure of the 
facility at any point during its active life. 
The closure plan must include, at least: 

(1) A description of how each 
hazardous waste management unit at 
the facility will be closed in accordance 
with § 264.111: , 

(2) A description of how final closure 
of the facility will be conducted in 
accordance with § 264.111. The 
description must identify the maximum 
extent of the operations which will be 
unclosed during the active life of the 
facility: and 

(3) An estimate of the maximum 
inventory of hazardous wastes ever on
site over the active life of the facility 
and a detailed description of the 
methods to be used during partial 
closures and final closure, including, but 
not limited to, methods for removing, 
transporting, treating, storing, or 
disposing of all hazardous wastes, and 
identification of the type(s) of the off. 
site hazardous waste management units 
to be used, if applicable: and 

(4) A detailed description of the steps 
needed to remove or decontaminate all 
hazardous waste residues and 
contaminated containment system 
components, equipment, structures, and 
soils during partial and final closure, 
including, but not limited to, procedures 
for cleaning equipment and removing 
cont8minated soils, methods for 
sampling and testing surrounding soils, 
and criteria for determining the extent of 
decontamination required to satisfy the 
closure performance standard; and 

™ 

(5) A detailed description of other 
activities necessary during the closure 
period to ensure that all partial closures 
and final closure satisfy the closure 
performance standards, including, but 
not limited to, ground-water monitoring, 
leachate collection, and run-on and run
off control; and 

(6) A schedule for closure of each 
hazardous waste management unit and 
for final closure of the facility. The 
schedule must include, at a minimum, 
the total time required to close each 
hazardous waste management unit and 
the time required for intervening closure 
activities \Vhich will allow tracking of 
the progress of partial and final closure. 
(For example, in the case of a landfill 
unit, estimates of the time required to 
treat or dispose of all hazardous waste 
inventory and of the time required to 
place a final cover must be included.) 

(7) For facilities that use trust funds to 
establish financial assurance under 
§§ 264.143 or 264.145 and that are 
expected to close prior to the expiration 
of the permit, an estimate of the 
expected year of final closure. 

(c] Amendment of plan. The owner or 
operator must submit a written request 
for a permit modification to authorize a 
change in operating Plans, facility 
design, or the approved closure plan in 
accordance with the procedures in Part~ 
124 and 270. The written request must 
include a copy of the amended closure 
plan for approval by the Regional 
Administrator. 

(1) The owner or operator may submit 
a written request to the Regional 
Administrator for a permit modification 
to amend the closure plan at any time 
prior to the notification of partial or final 
closure of the facility. 

(2) The owner or operator must submit 
a written request for a permit 
modification to authorize a change in 
the approved closure plan whenever: 

(i) Changes in operating plans or 
facility design affect the closure plan, or 

{ii} There is a changE. in the expected 
year of closure, if applicable, or 

(iii) In conducting partial or final 
closure activities, unexpected events 
require a modification of the approved 
closure plan. 

(3) The owner or operator must submit 
a written request for a permit 
modification including a copy of the 
amended closure plan for approval at 
least 60 days prior to the proposed 
change in facility design or operation, or 
no later than 60 days after an 
unexpected event has occurred which 
has affected the closure plan. If an 
unexpected event occurs during the 
partial or final closure period, the ov1ne1 
or operator must request a permit 
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modification no later than 30 days after 
the unexpected event. An oY\'ner or 
operator of a surface impoundmenl or 
\IVaste pile that intends to remove all 
hazardous waste at closure and is not 
otherwise required to prepare a 
contingent closure plan under 
§ § 264.22B(c)(1J(i] or 264.25B(c](l)(iJ, 
must submit an amended closure plan to 
the Regional Administrator no later than 
60 days from the date that the owner or 
operator or Regional Administrator 
determines that the hazardous waste 
management unit must be closed as a 
landfill, subject to the requirements of 
§ 264.310, or no later than 30 days from 
that date if the determination is made 
during partial or final closure. The 
Regional Administrator will approve, 
disapprove, or modify this amended 
plan in accordance with the procedures 
in Parts 124 and 270. In accordance with 
§ 270.32 of this Chapter, the approved 
closure plan will become a condition of 
any RCRA permit issued. 

(4J The Regional Administrator may 
request modifications to the plan under 
the conditions described in 
§ 264.112(c](2). The owner or operator 
must submit the modified plan within 60 
days of the Regional Administrator's 
request, or within 30 days if the change 
in facility conditions occurs during 
partial or final closure. Any 
modifications requested by the Regional 
Administrator will be approved in 
accordance with the procedures in Parts 
124 and 270. 

(dJ Notification of partial closure and 
final closure. 

(1) The owner or operator must notify 
the Regional Administrator in writing at 
least 60 days prior to the date on which 
he expects to begin closure of a surface 
impoundment, waste pile, land 
treatment or landfill unit, or final closure 
of a facility with such a unit. The owner 
or operator must notify the Regional 
Administrator in writing at least 45 days 
prior to the date on which he expects to 
begin final closure of a facility with only 
treatment or storage tanks, container 
storage, or incinerator units to be closed. 

(2) The date when he "expects to 
begin closure" must be either no later 
than 30 days after the date on which any 
haza.rdous waste management unit 
receives the known final volume of 
hazardous wastes or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes-, no 
later than one year after the date on 
which the unit received the most recent 
volurrie of hazardous waste. If the O\\'ner 
or operator of a hazardous waste 
management unit can demonstrate to the 
Regional Administrator that the 
hazardoui:: waste management unit or 

facility has the capacity to receive 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all 11pplicable permit 
requirements, the Regional 
Administrator may approve an· 
extension to this one-year limit. 

(3J If the facility's permit is 
terminated, or if the facility is otherwise 
ordered, by judicial decree or final order 
under Section 3008 of RCRA, to cease 
receiving hazardous wastes or to close, 
.then the requirements of this paragraph 
do not apply. However, the ov.·ner or 
operator must close the facility in 
accordance with the deadlines 
established in § 264.113. 

(e) Removal of wastes and 
decontamination or dismantling of 
equipn1ent. Nothing in this Section shall 
preclude the owner or operator from 
removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance with the 
approved partial or final closure plan at 
any time before or after notification of 
partial or final closure. 

§ 264.113 Closure·; time allowed for 
closure. 

(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous \\'aste management unit or 
facility, the owner or operator must 
treat, r_emove from the unit or facility, or 
dispose of on~site, all hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the o'i.vner or 
operator complies with all applicable 
requirements for requesting a 
modification to the permit and 
demonstrates that: 

(lJ(i) The activities required to comply 
with this paragraph will, of necessity, 
take longer than 90 days to complete; or 

(ii)(A) The hazardous waste 
management unit or f~cility has the 
capacity to receive additional hazardous 
wastes; and 

(BJ There is a reasonable likelihood 
that he or another person will 
recommence operation of the hazardous 
waste management unit or the facility 
within one year; and 

(CJ Closure of the hazardous waste 
management unit or facility would be 
~nCompatible with continued operation 
of the site; and 

(2) He has taken and \Vill co"ntinue to 
take all steps to prevent threats to 
human health and the environment, 
including compliance with all applicable 
permit requirements. 

(bJ The owner or operator must 
complete partial and final closure 
activities in accordance with the 

approved closure plan and within 180 
days after receiving the final volume of 
hazardous wastes at the hazardous 
waste management unit or facility. The 
Regional Administrator may approve an 
extension to the closure period if the 
o\"i·ner or operator complies with all 
applicable requirements for requesting a 
modification to the permit and 
demonstrates that: 

(lJ(i) The partial or final closure 
activities will, of necessity, take longer 
than 180 days to complete: or 

(ii)(AJ The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastes; and 

(BJ There is reasonable likelihood that 
he or another person will reco1nmence 
operation of the hazardous waste 
management unit or the facility \Vithin 
one year: and 

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment from 
the unclosed but not operating 
hazardous waste management unit or 
facility, including compliance with all 
applicable permit requirements. 

(c) The demonstrations referred to in 
§ 264.113(aJ and (bJ must be made as 
follov1s: (1} The demonstrations in 
paragraph (a) must be made at least 30 
days prior to the expiration of the 90-
day period in paragraph (a): and (2J the 
demonstration in paragraph (b) must be 
made at least 30 days prior to the 
expiration of the 180-day period in 
paragraph (bJ, 

§ 264.114 Dlsposal or decontamination of 
equipment, structures and soils. 

During the partial and final closure 
periods, all contaminated equipment, 
structures and soils mustibe properly 
disposed of or decontaminated unless 
otherwise specified in § § 264.228, 
264.258, 264.280, or 264.310. By removing 
any hazardous wastes or hazardous 
constituents during partial and final 
closure, the owner or operator may 
become a generator of hazardous waste 
and must handle that waste in 
accordance with all applicable 
requirements of Part 262 of this Chapter. 

§264.115 Certification of closure. 

Within 60 days of completion of 
closure of each hazardous wa11te surface 
impoundment. waste pile, land 
treatment, and landfill unit, and within 
60 days of the completion of final 
closure, the owner or operator must 
submit to the Regional Administrator, by 
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r~~gistered ma.ii, a certification that the 
hazardous waste management unit or 
facility, as applicable, has been closed 
in accordance with the specifications-in 
the approved closure plan. The 
certification must be signed by the 
owner or operator and by an 
independent registered professional 
engineer. Docun1entation supporting the 
independent registered professional 
engineer's certification must be 
furnished to the Regional Administrator 
npon request until he releases the owner 
or operator from the financial assurance 
requirements for closure under 
§ 264.H3(i), 

§ 264.116 Survey plat. 
No later than the submission of the 

certification of closure of each 
hazardous vvaste disposal unit, the 
owner or operator must submit to the 
local zoning authority, or the authority 
with jurisdiction over local land use, 
a;1d to the Regional Administrator, a 
survey plat indicating the location and 
dimensions of landfills cells or other 
hazardous wasfe disposal units with 
respect to permanently surveyed 
benchnuuls. This plat must be prepared 
and certified by a professional land 
surveyor. The plat filed with the local 
zoning authority, or lhe authority with 
jurisdiction over local land use, must 
contain a note, prominently displayed, 
\Vhich states the owner's or operator's 
obligation to restrict disturbance of the 
hazardous v•aste disposal unit in 
accordance with the applicable Subpart 
G regulations. 

~ 264. 117 Post-closure care and use of 
property. 

(aJ(1) Post-closure care for each 
hazardous waste managernent unit 
subject to the requirements of 
§ § 264.117-264.120 must begin after 
completion of closure of the unit and 
continue for 30 years after that date and 
must consist of at least the following: 

(i) fylonitoring and reporting in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this Part; 
And 

(ii) Maintenance and monitoring of 
waste containn1ent systems in 
accordunce ·with the requirements of 
Subparts F, K, L, M. and N of this Part. 

(2) 1\ny time preceding partial closure 
of a hazardous waste management unit 
subject to post-closure care 
requirements or final closure, or any 
time during the post-closure period for a 
particular unit, the Regional 
AJn1inistrator may, in accordance with 
the permit modification procedures in 
Parts 124 and 270: 

(i) Shorten the post-closure care 
period applicable to the hazardous 

\vaste 1nanagen1ent unit, or facility, if all 
disposal units have been closed, if he 
finds that the reduced period ls 
sufficient to protect human heulth and 
the environ1nent {e.g., lear:hate or 
ground-water monitoring results, 
characteristics of the hazardous wastes, 
application of advanced technology, or 
alternative disposal, treatment, or re-use 
techniques indicate that the hazardous 
waste management unit or facility is 
secure); or 

(ii) Extend the post-closure aare 
period applicable to the hazardous 
waste management unit or facility if he 
finds that the extended period is 
necessary to protect human health and 
the environment (e.g., leachate or 
ground-water monitoring results 
indicate a potential for migration of 
hazardous wastes at levels which 1nay 
be harIDful to human health and the 
environment). 

(b) The Regional Administrator n1ay 
require, at partial and final closure, 
continuation of any of the security 
requirements of§ 264.14 during part or 
all of the post·closure period when: 

(1) Hazardous wastes n1ay ren1aiii 
exposed after completion of partial or 
final closure; or 

(2) Access by the public or domestic 
livestock may pose a hazard to humnn 
health. 

(c) Post-closure use of property on or 
in which hazardous wastes remain after 
partial or final closure must never be 
allowed to disturb the integrity of the 
final cover, liner(s), or any other 
components of the containment system, 
or the function of the facility's · 
monitoring systems, unless the Regional 
Administrator finds that the 
disturbance: 

{1) Is necessary to the proposed use of 
the property, and will not increase the 
potential hazard to human health or the 
environment; or 

(2) Is necessary to reduce a threat tO 
huinan health or the environment. 

(d) All post-closure care activities 
must be in accordance with the 
provisions of the approved post-closure 
plan as, specified in § 264.118. 

§ 264.118 Post..closure plan; amendment 
of plan._ 

(a} WZ.itten Plan. The owner or 
operator of a hazardous waste disposal 
unit must have a written post·closure 
plan. In addition, certain surface 
impoundments and waste piles from 
which the owner or operator intends to 
remove or decontaminate the hazardous 
wastes at partial or final closure are 
required by§§ 264.22B(c)(l)(ii) and 
264.25B[c)(l)(ii) to have contingent post
closure plans. Owners or operators of 
surface impoundments and Wf1ste piles 

not otherwise required to prP.parc 
contingent post-closure plans under 
§ § 264.228( c)(l)(ii) and 264.258(c)ll)(ii) 
must subn1it a post-closure plan to the 
Regional Administr·ator within 90 days 
from the date that the owner or operator 
or Regional administrator determines 
that the hnzurdous waste management 
unit must be closed as a landfill, subject 
to the requirements of§§ 264.117-
264.120. The plan must be submitted 
with the permit application, in 
aucordance with § 270.14(b)(13) of this 
Chapter, and approved by the Regional 
Administrator as part of the pern1it 
issuance procedures under Part 124 of 
this Chapter. In accordance with 
§ 270,32 of this Chapter, the approved 
post·closure plan will become a 

· condition of any RCRA permit isRued. 
(bJ For each hazardous \\raste · 

management unit subject to the 
requiren1ents of this Section, the post
closure plan must identify the activities 
that will be carried on after closure of 
each disposal unit and the frequency of 
these activities, and include at least: 

(1) A description of the planned 
monitoring activities and frequencies at 
which they wiil be performed to comply 
\'\'ith Subparts F, K, L, M .. and N of this 
Part during the post-closure care period~ 
and 

(2} A description of the planned 
1naintenance activities, and frequencies 
at ·which they Will be performed, to 
ensure: 

(i) The integrity of the cap and fin Al 
cover or other containment systems ~n 
accordance with the requirements of 
Subparts K, L, M, and N of this Part; and 

(ii) .The function of the monitoring 
equipment in accordance with the 
requirements of Subparts F, K, L, M, and 
N of this Part; and 

(3) The name, address, and phone 
nurnber of the person or office to contact 
about the hazardous waste disposal unit 
or facility during the post·c1osure care 
period. 

(c) Until final closure of the facility, a 
copy of the approved post-closure plan 
must be furnished to the Regional 
Administrator upon request, including 
request by mail. After final closure has 
been certified, the person or office 
specified in § 264.188(b)(3) must keep 
the approved post-closure plan during 
the remainder of the post.closure period. 

(d) Amendn1ent of plan. The owner or 
operator must request a permit 
modification to authorize a change in 
the approved post-closure plan in 
accordance with the applicable 
requirements of Parts 124 and 270. The 
written request must include a copy of 
the amended post·closure plan for 
approvttl by the Regional J\dminigtrator. 
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(1) The owner or operator may sulin1it 
a \Vritten request to the Regional 

·Administrator for a peimit modification 
to amend the post-closure plan al any 
time during the active-life of the facility 
or during the post-closure care period. 

(2J The owner or operator must submit 
a written request for a permit 
modification to authorize a change in 
the approved post-closure plan 
whenever: 

(i) Changes in operating plans or 
facility design affect the appro\•ed post
closure plan, or 

(ii) There is a change in the expected 
year of final closure, if applicable, or 

(iii) Events which occur during the 
active life of the facility, including 
partial and final closures, affect the 
approved post-closure plan. 

(3} The owner or Operator must submit 
a written request for· a permit 
modification at least 60 days prior to the 
proposed change in facility design or 
operation, or no later than 60 days after 
an unexpected event has occurred 
which has affected thepost·closure 
plan. An owner or operator of a surface 
impoundment or waste pile that intends 
to remove au hazardous waste at 
closure and is not otherwise required to 
submit a contingent post·closure plan 
under§§ 264.228(c)(1)(ii) and 
264.258(c)(1)(ii] must submit a post
closure plan to the Regional 
Administrator no later than 90 days 
after the date thp.t the owner or operator 
or Regional Administrator determines 
that the hazardous waste management 
unit must be closed as a landfill, subject 
to the requirements of§ 264.310. The 
Regional Administrator will approve, 
disapprove or modify this plan in 
accordance with the procedures in Parts 
124 and 270. In accordance with § 270.32 
of this Chapter. the approved post
closure plan will becom~ a permit 
condition. 

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in · 
§ 264.118(d)(2). The owner or operator 
must submit the mOdified plan no later 
than 60 days after the Regional 
Administrator's request, or no later than 
90 days if the unit is a surface 
impoundment or waste pile not 
previously required to prepare a 
contingent post-closure plan. Any 
modifications requested by the Regional 
Administrator will be approved, 
disapproved, or modified in accordance 
with the procedures in Parts 124 and 270. 

§ 264.119 Post-closure notices. 
(a) No later than 60 days after 

certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the 

local zoning authority, or the authority 
with jurisdiction over local land use, 
and to·the Regional Administrator a 
record of the type, location, and qllantity 
of hazardous wastes disposed of within 
each cell or other disposal unit of the 
facility. For hazardous wastes disposed 
of before January 12, 1981, the owner or 
operator must identify the type, location, 
and quantity of the hazardous wastes to 
the best of his knowledge and in 
accordance with any records he has 
kept. · 

(b] Within 60 days of certification of 
closiire of the first hazardous waste 
disposal unit and within 60 da}rs of 
certification of closure of the last 
hazardous waste disposal unit, the 
owner or operator must: 

{1) Record, in accordance with State 
law, a notation on the deed to the 

· facility property-or on some other 
instrument \vhich is normally examined 
during title search-:-that will in 
perpetuity notify any potential 
purchaser of the property that: 

(i) The land has been used to manage 
hazardous wastes; and · 

{ii) Its use is restricted under 40 CFR 
Subpart G regulations; and ~ 

(iii) The survey plat and record of the 
type, location, and quantity of 
hazardous wastes disposed of within 
each.cell or other hazardous \Vaste 
disposal unit of the facility required by 
§ 264.116 and § 264.119(a) have been 
filed with the local zoning authority or 
the authority with jurisdiction over local 
land use and with the Regional 
Administrator: 8.nd 

(2) Submit a certification, signed by 
the owner or operator, that he has 
recorded the notation specified in 
paragraph (b](1) of this Section. 
including a copy of the document in 
which the notation has been placed, to 
the Regional Administrator. 

(c) If the owner or operator or any 
subsequent owner or operator of the 
land upon which a hazardous waste 
disposal unit is located wishes to 
remove hazardous wastes and 
hazardous waste residues, the liner, if 
any, or contaminated soils, he must 
request a modification to the post
closure permit in accordance with the 
applicable requirements in Parts 124 and 
270, The owner or operator must 
demonstrate that the removal of 
hazardous wastes will satisfy the 
criteria of § 264.117(c). By removing 
hazardous waste, the owner or operator 
may become a generator of hazardous 
waste and must manage it in accordance 
with all applicable requirements of this 
Chapter. If he is granted a permit 
modification or otherwise granted 
approval to conduct such removal 
activities, the owner or operator may 

request tha:t the Reglonal Administrator 
approve either: 

(1J The re1noval of the notation on the 
deed to lhe facility property or other 
instrument normally examined during 
title search; or 

(2) The addition of a notation to the 
deed or instrument indicating the 
removal of the hazardous \'Vaste. 

· § 264.120 Certification of completion of 
post-closure care. 

No later than 60 days after completion 
of the established post·closure care 
period for each hazardous waste 
disposal unit, the owner or opera tor 
must submit to the Regional 
Administrator, by registered mall, a 
certification that the post·closure care 
period for the hazardous waste disposal 
unit \Vas performed in acCordance with 
the specifications in the approved post
closure plan. The certification must be 
signed by the owner or operator and an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer's certification must be 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for post-closure care under 
§ 264.145(i). 

Subpart H-Financial Requirements 

40 CFR Part 264 Subpart His amended 
as follows: 

1. ln § 264.141, the following term is 
add,ed to paragraph (f) in alphabetical 
order: 

§ 264.141 Definitions of terms as used In 
this subpart. 

{f) * • • 

"Current plugging and abandonment 
cost estim."lte" means the most recent of 
the estimates prepared in accordance 
with§ 144.62(a), (b], and (c] of this title. 

• • 
2. In§ 264.142, paragraphs (a), 

introductory text of (b) and (cJ are 
revised to read as follu"vs: 

§ 264.142 Cost estimate for closure. 

(a) The owner or operator must have a 
detailed written estimate, in current 
dollars, of the cost of closing the facility 
in accordance with the requirements in 
§ § 264.111-264.115 and applicable 
closure requirements in § § 264.178, 
254.197. 264.228, 264.258, 264.280, 264.310. 
and 264.351. 

(1) The estimate must equal the cost of 
final closure at the point in the facility's 
active life when the extent and manner 
of its operation would make closure the 
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most expensive, as indicated by its 
r.losure plan (see§ 264.llZ(b)): and 

(2) The closure cost estimate n1ust be 
b:J.sed on the costs to the owner or 
operator of hiring a third party to close 
the facility. A third party is a party who 
is neither a parent nor a subsidiary of 
the owner or operator. (See definition of 
parent corporation in § 264.141(d).) The 
ov.•ner or operator may use costs for on
site disposal if he can demonstrate'that 
on· site disposal capacity will exist at all· 
lirni'.!s over the life of the facility. 

,(3} The closure cost estimate may not 
incorporate any salvage value that may 
be realized with the sale of hazardous 
wastes, facility structures or equipment, 
land, or other assets associated with the 
facility al the time of partial or final 
closure. 

(4) The owner or operator may not 
incorporate a zero cost for hazardous 
wastes that Jnlght have economic value. 

(b) During the active life of the 
facility, the owner or operator must 
adjust the closure cost estimate for 
infl3tion within 60 days prior to tht 
anniversary date of the establiShment of 
the financial instrument{s) used to 
comply with § 254.143. For owners and 
operators using the financial test or 
corporate guarantee, the closure cost 
estimate must be updated for inflation 
within 30 days after the close of the 
firm's fiscal year and before submission 
of :.ipdated information to the Regional 
Administrator as specified in 
§ 264.143(£)(3). The adjustment may be 
made by recalculating the maximum 
costs of closure in current dollars, or by 
using an inflation factor derived from 
the most recent Implicit Price Deflater 
for Gross National Product published by 
the U.S. Department of Commerce in its 
Surtrey of Current Business, as specified 
in paragraphs (b)(1) and (b)(Z) of this 
section. The inflation factor is the result 
of dividing the latest published annual 
De fl a tor by the Deflator for the previous 
year. 

(c] During the active life of the facility, 
the owner or operator must revise the 
closure cost estimate no later than 30 
days after the Regional Administrator 
has approved the request to modify the 
closure plan, if the change in the closure 
plan increases·the cost of closure. The 
revised closure cost-estimate n1ust be 
adjusted for inflation as specified in 
§ 264.142(b). 
• 

3. In § 264.143, paragraphs (a)(10), 
(b)(4)(ii), (c)(5), (d)(B), (e)(5), (f](1)(i)(B), 
(f](l)(i)(D), (f)(l)(ii)(B), (f)(l)(ii)(D), (f](2), 
and (i) are revised to read ns follows: 

§ 264.143 Financial assurance for closure. 
• 

fa] * * 
(10} After beginning partial or final 

closure, an owner or operator or another 
person authorized to conduct partial or 
final closure may request 
reimbursements for partial or. final 
closure expenditures by. submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
may request reimbursements for partial 
closure only if sufficient funds are 
remaining in the trust fund to cover the
maximum costs of closing the facility 
over its re1naining operating life. Within 
60 days after receiving bills for partial or 
final closure activities, the Regional 
Administrator will instruct the trustee to 
make reimbursements in those a1nounts 
as the Regional Administrator specifies 
in writing, if the Regional Adn1inistrator 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan, or 
otherwise justified. If lhe Regional 
Administrator has reason to believe that 
the maximum cost·of closure over the 
remaining life of the facility will be 
significantly greater than tfie value of 
the trust fund, he may withhold 
reimbursements of such amounts as he 
deerr1s prudent until he determines, in 
accordance with § 264.143(i) that the 
owner or operator is no longer requ}red 
to maintain financial assurance for final 
closure of the facility. If the Regional 
Administrator does not instruct the 
trustee to make such reimbursements, he 
will provide the owner or operator with 
a detailed written statement of reasons. 

(b) * * * 
(4) * '* • 
(ii) Fund the standby trust fund in an 

amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final. 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 
• . . 

(c} * * * 
(5) Under the terms of the bond, the 

surety will become liable on the bond 
obligation when the Owner or operator 
fails to perform as guaranteed by the 
bond. Following-a final administrative 
determination pursuant to section 3008 
of RCRA that the o\vner .or operator has 
failed to perform final closure in 
accordance with the approved closure 
plan and other permit requirements 
when required to do so, under the terms 
of the bond the surety v.rill perform final 
closure as guaranteed by the bond or 

will deposit the amount of the penal St:!J1 

into the standby trust fund. 

(d) * * -1. 

(8) Following a final administrative 
determination pursuant to section 3008 
of RCRA that the owner or operator has 
failed to perform final closul'e in - · 
accordance with the closure plan and 
other permit requirements when 
required to do so, the Regional 
Administrator n1ay draw on the letter of 
credit. 
• • • 

(e) ii * 
(5) After beginning partial or final 

closure, an o\vncr or operator or any 
other person authorized to conduct 
closure may request rein1bursements for 
closure expenditures by submitting 
iten1ized bills to the Regional 
Administrator. The owner or operator 
may request reimbUI'sements for partial 
closure only if the re1naining value of 
the policy is sufficient to cover the 
rnaximum costs of closing the faciHty 
over its remaining operating life. ·vvHhin 
GO days after receiving bills for-closure 
activities, the Regional Administrator 
will instruct the insurer to make 
rehnbursements in such amounts as the 
Regional Administrator specifies in 
writing, if the Regio,nal Adrr..inistratol' 
determines that the partial or final 
closure expenditures are in accordance 
with the approved closure plan or 
otherwise justified. If the Regional 
Administrator has reason to believe tha! 
the maximum cost of closure over the 
reniaining life of the facility will be 
signficantly greater than the face 
amount of the policy, he may withhold 
reimbursements of such amounts as he 
deems prudent until he determines, in 
accordance with § 264.143(i), that the 
owner or operator is no longer required 
to maintaii1 financial assurance for final 
closure of the facility. If the Regional 
Administrator does not instruct the 
insurer to make such rein1bursements, 
he will provide the owner or operator 
\Vi th a detailed written statement of 
reasons . 

(f) •• 

(1) * * * 
(i) * * * 
fB) Net working capital and tangible 

net ~vorth each at least six times the 
sum of the current closure and post~ 
closure cost estimates and the current 
plugging and abandonment cost 
estimates; and 

{D) Assets located in the United 
States arno,inling to at least 90 percent 
of total assets or at least six times the 
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sun1 of the current closure and post~ 
closure cost estimates and thl! current 
plugging and abandonment cost 
estimates. 

(ii) • ~ * 
(B) Tangible net '\ovorth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 

(D) Assets located in the United 
States amounting to at least 90 percent 
of tolal assets or at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

(Z) The phrase "current closure and 
post-clo!lure cost estimates" as used in 
paragraph (f)(1) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner's or' operator's chief financial 
officer(§ 264.151[!)). The phrase 
"current plugging and abandonment cost 
estimates" as used in paragraph (£)(1) of 
this section refers to the cost estimates 
required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(!) of this title). 

(i) Release of the owner or operator 
from the requirements of this section. 
Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
has been completed in accordance with 
the approved closure plan, the Regional 
Administrator will notify the owner or 
operator in writing that he is no longer 
required by this section to maintain -
financial assurance for final closure of 
the facility, unless the Regional 
Administrator has reason to believe that 
final closure has not been in accordance 
with the approved closure plan. The 
Regional Administrator shall provide 
the owner or operator a detailed written 
statement of any such reason to believe 
that closure has not been in accordance 

· with the approved closure plan. 
4. In § 264.144, paragraphs [a), the 

introductory text of (b), and paragraph 
(c) are revised to read as follows: 

§ 264.144 Cost estimate for post..closure 
care. 

(a) The owner or operator of a 
disposal surface irnpoundment, land 
treatment, or landfill unit, or of a surface 
impoundment or waste pile required 
under § § 264.228 and 264.258 to pre.pare 
a contingent closure and post-closure 
plan, must have a detailed written 

estiinnte, in current dollars, of thf! 
annuul cost of post-closure monitoring 
and maintenance of the facility in 
accordance with the applicable post
closure regulations in§§ 264.117-
264.120, 204.228, 264.258, 264.2DO, and 
264.310. 

{1) The post-closure cost estimate 
must be based on the costs to the owner 
or operator of hiring a third party to 
conduct post-closure care activities. A 
third party is a party who is neither a 
parent nor a subsidiary of the owner or 
operator. (See definition of parent 
corpora lion in § 264.141(d).) 

{2) The post-closure cost estimate is 
calculated by multiplying the annual 
post-closure cost estimate by the 
number of years of post-closure care 
required under § 254.117. 

[b) During the active life of the 
facility, the owner or opera tor must 
adjust the post-clostire cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establlshrnent of 
the financial instrument(s] used to 
comply with § 264.145. For owners or 
operators using the financial test or 
corporate guarantee, the post-closure 
cost estimate must be updated for 
inflation within 30 days after the close 
of the firm's fiscal year and before the 
submission of updated infor1na ti on to 
the Regional Administrator as specified 
in § 264.145(!)[5). The adjustment may 
be made by recalculating the post
closure cost estimate in curt'ent dollars 
or by using an inflation factor derived 
from the most recent Implicit Price 
Deflator for Gross National Product 
published by the U.S. Department of 
Commerce in its Survey of Current 
Business as specified in§ 264.145(b)(1) 
and (b)[2). The inflation factor is the 
result of dividing the latest published 
annual Deflator by the Deflater for the 
previous year. 

(c) During the active life of the facility, 
the owner or operator must revise the 
post-closure cost estimate within 30 
days after the Regional Administrator 
has approved the request to modify the 
post-closure plan, if the change in the 
post~closure plan increases the cost of 
post-closure care. The revised post
closure cost estimate must be adjusted 
fo-r inflation as specified in § 264.144(b)~ ., 

5. ln § 264.145, the introductory 
paragraph and paragraphs (a)(11), 
[b)(4)(ii), [c)(5), [d)(9], [e)(5), [l][l)(i)(B), 
[l](l)(i)(D), [l][l)(ii)(B), [l][l)(ii)(D), [!)[2). 
and (i] are revised to read as follows: 

§ 264.145 Flnanctal assurance for post
closure care. 

1'he owner or operator of a hazardous 
waste management unit subject to the 

reqniren1enls of§ 264.144 must estnb\ish 
finH11cial Hssurance for post-closure care 
in accordance with the approved posl
closure plan for the facility 60 days prior 
to the initial receipt of hazardous waste 
or the effective date of the regulation, 
"vhichever is later. He must choose fro1n 
the following options: 

(a) * * * 
{11} An owner or operator or any 

other person authorized to conduct post
closure care may request 
reimbursements for post-closure care 
expenditures by submitting itemized 
bills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure car.e activities, the Regional 
Administrator \Vill instruct the trustee to 
make reimbursements in those amounts 
as the Regional Administrator sPecifies 
in writing, if the Regional Administrator 
determines that the post-closure cq.re 
expenditures are in accordancr. with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the trustee to make 
such reimbursements, he will provide 
the oi,.vner or opera tol" with a detailed 
1ATilten statement of reasons. 

(b) • • • 

(4) * * * 
(ii) Fund the standby trust fund in nn 

amount equal to the penal sum within 15 
days after an administrative order to 

. begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 

(c} * * * 
(5) Under the terms of the bond, the 

surety will become liable on the bond 
obiigation vvhen the owner or operator 
fails to perform as guaranteed by the 
bontl. Following a final administrative 
determination pursuant to section 3008 
ofRCRA that the owner or operator has 
failed to perforn1 post~closure care in · 
acf:ordance with the approved post
closure plan and other permit 
requirements. under the terms of the 
bond the surety will perform post
closure care in accordance with the 
post-closure plan and other permit 
requiren1ents or will deposit the amount 
of the penal sum into the standby trust 
fund. 

[d) • 
(9) Following a final administrative 

determination pursuant lo Section 3008 
of RCRA that the O\.Vner or operator has 
failed to perform post-closure care in 
accordance \Vilh the upproved post-
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closure plan and other permit 
·requirements, the Regional 
Administrator may draw on the letter of 
credit. 
• 

[e} • • 
(5) An owner or operator or any other 

person authorized to conduct post
closure care may request 
reimbursements for post-closure care 
expenditures by submitting itemized 
bills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator will instruct the insurer to 
make reimbursements in those amounts 
as the Regional ·Administrator specifies 
in writing, if the Regional Administrator 
determines that the post-closure care 
expenditures are in accord~nce with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the insurer to make 
such reimbursements, he will provide 
the owner or operator with a detailed 
written statement of reasons. 

• • 
(f) • • • 
{1) • • * 
(i) ••• 

• 

[B} Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates: and 
• • • • 

[DJ Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six times the sum 
of the current closure and post-closure 
cost estimates and the current plugging 
and abandonment cost estimates. 

• • 
(ii) •• * 
[BJ Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 
• • • • • 

[D} Assets located in the United 
States amounting to at least 90 percent 
of his total assets or at least six times 
the suln of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

(2) The phrase "cun·ent closure and 
post-closure cost estimates" as used in 
paragraph [1}[1} of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner's or operator's chief financial 
officer[§ 264.151(1}). The phrase "current· 
plugging and abandonment cost 
estimates" as used in paragraph (fJ(t) of 
this seclion refers to the cost estimates 

required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer 
[§ 144.70(1} of this Title). 

(i) Release of the owner o/. operator 
from the requirements of this Section. 
Within 60 days after receiving 
.certifications from the owner or operator 
and an independent registered 
professional engineer that the post
closure care period has been completed 
for a hazardous waste disposal unit in 
accordance with the approved plan, the 
Regional Administrator will notify the 
owner or operator that he is no longer 
required to maintain financial assurance 
for post-closure care of that unit, unless 
the Regional Administrator has reason 
to believe that post·closure care haS not 
been in accordance with the approved 
post-closure plan. The Regional 
Administrator shall provide the owner 
or operator with a detailed written 
statement of any such-reason to believe 
that post-closure care has not been in 
accordance with the approved post
closure plan. 

• • • 
6. In§ 264.147, paragraph [e) is revised 

to read as follows: 

§ 264.147 Liability requirements. 

[eJ Period of coverage. Within 60 days 
after receiving certifications from the 
owner or operator and an independent 
registered professional engineer that 
final closure has been completed in 
accordance with the approved closure 
plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
Section to maintain liability coverage 
for that facility, unless the Regional 
Administrator has reason to believe that 
closure has not been in accordance with 
the approved closure plan. 
• • • 

7. In§ 264.151 paragraph (b} is revised 
and paragraphs (1)[5} and (g)[5} are 
added to read as follows: 

§ 264.151 Wording of the Instruments. 
• • 

(b} A surety bond guaranteeing 
payment into a trust fund, as specified in 
§ 264.143(b} or§ 264.145[b} or 
§ 265.143[bJ or § 265.145[b} of this 
Chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted: 

Financial Guarantee Bond 

Date bond executed: 
Effective date: 
Principal: [legal name and business ~ddress 

of owner or operator] 

Type of Organization: (insert "individual." 
"joint venture," "partnership," or 
"corporalion''} 

State of incorporation: 
Surety{ies}: [name(sJ and business 

address{ es)] 
EPA Identification Number, name, address 

and closure and/or post-closure amount(sJ 
for 'each facility guaranteed by this bond 
[indicate closure-and post-closure 
'amounts separately]: -------

Total penal sum of 
bond: $ -----------~ 
Surety's bond number: 

Know All Persons By These Presents, That 
we, th.e Principal and Surety(ies) hereto are 
firmly bound to the U.S. Environmental 
Protection Agency {hereinafter called EPA}, 
in the above penal sum for the payment of 
which we bind ourselves, our heirs. 
executors, administrators, successors, and 
assigns jointly and severally; provided that, 
where the Surety[ies) are corporations acting 
as co-sureties, \Ve, the Sureties. bind 
ourselves in such sum "jointly and severally" 
only for the purpose of allowing a joint action 
or actions against any or all of us, and for all 
other purposes each Surety binds itself, 
jointly and severally with the Principal, for 
the payment of such sum only as is set forth 
opposite the name of such Surety, but if no 
limit of liability is indicated, the limit of 
liability shall be the full amount of the penal 
sum. 

Whereas said Principal is required, under 
the Resource Conservation and Recovery Act 
as amended [RCRA), to have a permit or 
interim status in order to own or operate e< 
hazardous waste management facillty 
identified above, and 

Whereas said Principal is required to 
provide financial assurance for closure, or 
closure and post·closure care, as a condition 
of the permit or interim status, and 

Whereas said Principal shall_ establish a 
standby trust fund as is required when a 
surety bond is used to provide such financial 
assurance: 

Now, Therefore, the conditions of the 
obligation are such that if the Principal shall 
faithfully, before the beginning of final 
cloSure of each facility identified above, fund 
the standby trust fund in the amount(s} 
identified above for the facility, 

Or, if the Principal shall fund the standby 
trust fund in such amount(s) within 15 days 
after a final order to begin closure is issued 
by an EPA Regional Administrator or a U.S. 
district court or other court of competent 
jurisdiction, 

• • 
(f) • • • 
(5) This firm is the owner or operator 

of the following UIC facilities for which 
financial assurance for plugging and 
abandonment is required under Part 144. 
The current closure cost estimates as 
required by 40 CFR 144.62 are shown for 
each facility: 

{g) ••• 
(5) This firm is the owner or opera to· 

of the following UIC facilities for whic1 
financial assurance for plugging and 
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abandonment is required under Part 144. 
The current closure cOst estimates as 
required by 40 CFR 144.62 are shown for 
each facility: 

PART 265-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

40 CFR Part 265 is amended as 
follows: 

1. The authority citation for Part 265 
continues to read as follows: 

Authority: Secs.1006, 2002{a), 3004, 3005 
and 3015 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C, 
6905, 6912(a), 6924, 6925 and 6935). 

2. In 40 CFR Part 265 Subpart G, 
§ § 265.110--265.120 are revised as 
follows: 

Subpart G-Closure and Post-Closure 

265.110 Applicability. 
265.111 Closure performance standard. 
260.112 Closure plan; amend1ne'nt of plan. 
265,113 Closure: time allowed for closure. 
265.114 Disposal or decontamination of 

equipment. structures and soils. 
265.115 Certification of closure. 
265.116 Survey plat. 
265.117 Post-closure care and use of 

property. 
255.118 Post-closure plan; amendment of 

plan. 
ZGS.119 Post-closure notices. 
265.120 Certification of completion of posl

closure care, 

Subpart G-Closure and Post-Closure 

§ 265.110 Applicability. 
Except as § 265.1 provides otherwise: 
(a) Sections 265.111-265.115 (which 

concern closure) apply to the owners 
and operators of all hazardous waste 
management facilities; and 

. (b) Sections 265.116-265.120 (which 
concern post-closure care) apply to the 
owners and operators of: 

(1) All hazardous waste disposal 
facilities; and 

{2) Waste piles and surface 
impoundments for which the owner or 
operator intends to remove the wastes 
at closure to the extent tbnt these 
Sections are made applicable to such 
facilities in § § 265.228 or 265.258. 

§ 265.111 Closure performance standard. 

The owner or operator must close the 
facility in a manner that: 

{a) Minimizes the need for further 
maintenance, and 

(b) Controls, minimizes or eliminates, 
to the extent necessary to protect human 
health and the environment, post-

closure escape of hazardous wsste, 
hazardous constituents, leachate, 
contaminated run-off, or hazardous 
waste decomposition products to the 
ground or surface waters or to the 
atmosphere, and 

(c) Complies with the closure 
requirements of this Subpart including, 
but not limited to, the requirements of 
§ §265.197, 265.228, 265.258, 265.280, 
265.310, 265.351, 265.381 and 265.404. 

§ 265.112 Closure plan; amendment o1 
plan. 

(a) Written plan. By May 19, 1981, the 
owner or operator of a hazardous waste 
management facility must have a 
written closure plan. Until final closure 
is completed and certified in accordance 
with § 265.115, a copy of the most · 
current plan must be furnished to the 
Regional Administrator upon request, 
including request by mail. In addition, 
for facilities without approved plans. it 
must also be provided during site 
inspections, on the day of inspection, to 
any officer, employee or representative 
of the Agency who is duly designated by 
the Administrator. 

(b) Content of plan. The plan must 
identify steps necessary to perform 
partial and/ or final closure of the 
facility at any point during its active life. 
The closure plan must include, at least: 

(1) A description of how each 
hazardous waste management unit at 
the facility will be closed in accordance 
with § 265.111; and 

{2) A description of how final closure 
of the facility will be conducted in 
accordance with § 265.111. The 
description must identify the maximum 
extent of the operation which will be 
unclosed during the active life of the 
facility; and 

(3) An estimate of the maximum 
inventory of hazardous -i;vast'Bs ever on
site over the active life of the facility 
and a detailed description of the 
methods to be used during partial and 
final closure, including, but not limited 
to methods for removing, transporting, 
treating, storing or disposing of all 
hazi:i.rdous waste, identification of and 
the type(s) of off-site hazardous waste 
management unit(s) to be used, if 
applicable: and 

(4)0 A detailed description of the steps 
needed to remove or decontaminate all 
hazardous waste residues and 
contaminated containment system 
components, equipment, structures, and 
soils during partial and final closure 
including, but not limited to, procedures 
for cleaning equipment and removing 
contaminated soils, methods for 
sampling and testing surrounding soils, 
and criteria for determining the extent of 

decontamination necessary to satisfy 
the closure performance standard; and 

(5) A detailed description of other 
activilies necessary during the partial 
and final closure period to ensure thHt 
all partial closures and final closure 
satisfy the closure performance 
standards, including, but not limited to, 
grounduwater monitoring, leachate 
collection, and run-on and run-off 
control: and 

(6) A schedule for closure of each 
hazardous waste management unH and 
for final closure of the facility. The 
schedule must include, at a minimum, 
the total time required to close each 
hazardous w·aste management unit and 
the time required for intervening closure 
activities which will allow tracking of 
the progress of partial and final closure. 
(For example, in the case of a landfill 
unit, estimates of the time required to 
treat or dispose of all hazardous waste 
inventory and of the time reqUired to 
place a final cover must be included.); 
and 

(7) An estimate of the expected year 
of final d"losure for facilities that use 
trust funds to demonstrate financial 
assurance under§§ 265.143 or 265.145 
and whose remaining operating life is 
less than twenty years, and for facilities 
without approved closure plans. 

(c) Amendment of plan. The owner or 
operator may amend the closure plan at 
any time prior to the notification of 
partial or final closure of the facility. An 
owner or operator with an approved 
closure plan must submit -a written 
request to the Regional Administrator to 
authorize a change to the approved 
closure plan. The written request must 
fnclude a copy of the amended closure 
plan for approval by the Regional 
Administrator. · 

(1) The owner or operator must amend 
the closure plan whenever: 

(i) Changes in operating plans or 
facility design affect the closure plan, or 

(ii) There is a change in the expected 
year of closure, if applicable, or 

{iii] In conducting partial or final 
closure activities, unexpected events 
require a modification of the closure 
plan. 

(Z) The owner or operator must amend 
the closure plan at least 60 days prior to 
the proposed change in facility design or 
operation, or no later than 60 days after 
an unexpected eveilt has occurred 
which has affected the closure plan. If 
an unexpected event occurs during the 
partial or final closure period, the owner 
or operator must amend the closure plan 
no later than 30 days after the 
unexpected event. These provisions also 
apply to o-i;vners or operators of surface 
impoundments and waste piles who 
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intended to remove all hazardous 
wastes at closure, but are required to 
close as landfills in accordance with 
§ 265.310. 

{3) An owner or operator with an 
approved closure plan must submit the 
modified plan to the Regional 
Administrator at least 60 days prior to 
the proposed change in facility design or 
operation, or no more than 60 days after 
an unexpected event has occurred 
which has affected the closure plan. If 
an unexpected event has occurred 
during the partial or final closure period, 
the owner or operator must submit the 
modified plan no more than 30 days 
after the unexpected event. These 
provisions alsa·apply to owners or 
operators of surface impoundments and 
waste piles who intended to remove all 
hazardous wastes at closure but are 
required to close as landfills in 
accordance with § 265.310. If the 
amendment to the plan is a major 
modification according to the criteria in 
§ 270.41 and §270.42, the modification to 
the plan will be approved according to 
the procedures in§ 265.112(d)(4). 

(4) The Regional Administrator may 
request modifications to the plan under 
the conditions described in paragraph 
[c)[l) of this Section. An owner or 
operator with an approved closure plan 
must submit the modified plan within 60 
days of the request from the Regjonal 
Administrator, or within 30 days if the 
unexpected event occurs during partial 
or final closure. If the amendment is 
considered a major modification 
according to the criteria in § § 270.41 and 
270.42, the modification to the plan will 
be approved in accordance with the 
procedures in§ 265.112[d)[4). 

(d) Notification of partial closure and 
final closure. 

(1) The owner or operator must submit 
the closure plan to the Regional 
Administrator at least 180 days prior to 
the date on which he expects to begin 
closure of the first surface 
impoundment, waste pile, land 
treatment, or landfill unit, or final 
closure if it involves such a unit, 
whichever is earlier. The owner or 
operator must submit the closure plan to 
the Regional Administrator at least 45 
days prior to the date on which he 
expects to begin final closure of a 
facility with only tanks, container 
storage, or incinerator units. Owners or 
operators with approved closure plans 
must notify the Regional Administrator 
in writing at least 60 days prior to the 
date on which he expects to begin 
closure of a surface impoundment, 
waste pile, landfill, or land treatment 
unit, or final closure of a facility 
invOlving such a unit. Owners and 
operators with approved closure plans 

must riotify the Regional Administrator 
in writing at least 45 days prior to the 
date on which he expects to begin final 
closure of a facility with only tanks, 
container storage, or incinerator units. 

[2) The date when he "expects to 
begin closure" must be either within 30 
days after the date on which any 
hazardous waste management unit 
receives the known final volume of 
hazardous wastes or, if there is a 
reasonable possibility that the 
hazardous waste management unit will 
receive additional hazardous wastes, no 
later than one year after the date on 
which the unit received the most recent 
volume of hazardous waste. If the owner 
or operator. of a hazardous waste 
management unit can demonstrate to the 
Regional Administrator that the 
hazardous waste management unit or 
facility has the capacity to receive 
additional hazardous wastes and he has 
taken, and will continue to take, all 
steps to prevent threats to human health 
and the environment, including 
compliance with all interini status 
requirements, the Regional 
Administrator may approve an 
extension to this one-year limit. 

(3) The owner or operator must submit 
his closure plan to the Regional 
Administrator no later than 15 days 
after: 

(i} Termination of interim status 
except when a permit is issued 
simultaneously with termination of 
interim status: or 

(ii) Issuance of a judicial decree or 
final order under Section 3008 of RCRA 
to cease receiving hazardous wastes or 
close. . 

[4) The Regional Administrator will 
provide the owner or operator and the 
public, through a newspaper notice, the 
opportunity to submit written comments 
on the plan and request modifications to 
the plan no later than 30 days from the 
date of the notice. He will also, in 
response to a request or at his own 
discretion, hold a public hearing 
whenever such a hearing might clarify 
one or more issues concerning a closure 
plan. The Regional Administrator will 
give public notice of the hearing at least 
30 days before it occurs. {Public notice 
of the hearing may be given at the same 
time as notice of the opportunity for the 
public to submit written comments, and 
the two notices may be combined.) The 
Regional Administrator will approve, 
modify, or disapprove the plan within 90 
days of its receipt. If the Regional 
Administrator does not approve the plan 
he shall provide the owner or operator 
with a detailed written statement of 
reasons for the refusal and the owner or 
operator must modify the plan or submit 
a new plan for approval within 30 days 

after receiving ~uch written statement. 
The Regional Administrator will 
approve or modify this plan in writing 
within 60 days. If the Regional 
Administrator modifies the plan, this 
modified plan becomes the approved 
closure plan. The Regional 
Administrator must assure that the 
approved plan is consistent with 
§ § 265.111 through 265.115 and the 
applicable requirements of § § 265.90 et 
seq., 265.197, 265.228, 265,258, 265.280, 
265.310, 265.351, 265.381, and 265.404. A 
copy of the modified plan with a 
detailed statement of reasons for the 
modifications must be mailed to the 
owner or operator. 

(e] Removal of wastes and 
decontamination or dismantling of 
equipment. Nothing in this section shall 
preclude the owner or operator from 
removing hazardous wastes and 
decontaminating or dismantling 
equipment in accordance with the 
approved partial or final closure plan at 
any time before or after notffication of 
partial or final closure. 

;§ 265.113 Closure; time allowed for 
closure. 

(a) Within 90 days after receiving the 
final volume of hazardous wastes at a 
hazardous waste management unit. or 
facility, or within 90 days after approv 
of the closure plan, whichever is later, 
the owner or operator must treat, 
remove from the unit or facility, or 
dispose of on-site, all hazardous wastes 
in accordance with the approved closure 
plan. The Regional Administrator may 
approve a longer period if the owner or 
operator demonstrates that: 

[l)[i) The activities required to comply 
with this paragraph will, of necessity, 
take longer than 90 days to complete; or 

[ii)[A) The hazardous waste 
management unit or facility has the 
capacity to receive additional hazardous 
wastes; and 

[BJ There is a reasonable likelihood· 
that he or anothe.r person will 
recommence operation of the hazardous 
waste management unit or the facility 
within one year; and 

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and 

(2} He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment, 
including compliance with all applicable 
interim status requirements. 

{b) The owner or Operator must 
complete partial and final closure 
activities in accordance with ftie 
approved closure plan and within 180 
days after receiving the final volume of 
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hazardous wastes at the hazardous 
waste management unit or facility, or 
180 days after approval of the closure 
plan, if that isJater. The Regional 
Administrator may approve an 
extension to the closure period if the 
owner or operator demonstrates that: 

(1) (i) The partial or final closure 
activities will, of necessity, take longer 
than 180 days to complete; or 

(ii) (A) The hazardous waste 
management unit or facility has the 
capacity to receive, additional hazardous 
wastes; and 

(BJ There is reasonable likelihood that 
he or another person will recommence 
operation of the hazardous waste 
management unit or the facility within 
one year; and 

(C) Closure of the hazardous waste 
management unit or facility would be 
incompatible with continued operation 
of the site; and 

(2) He has taken and will continue to 
take. all steps to prevent threats to 
human health and the ·environment from 
the unclosed but not operating 
hazardous waste management unit or 
facility, including compliance with all 
applicable interim status requirements. 

(c) The demonstrations referred to in 
§ ZG5.113(a) and (b) must be made as 
follows: (1) The demonstrations in 
paragraph (a) must be made at least 30 
days prior to the expiration of the 90-
day period in paragraph (a); and (Z) The 
demonstrations in paragraph (b) must be 
made at least 30 days prior to the 
expiration of the 180-day period in 
paragraph (b). 

§ 265.114 Disposal or decontamin<ition of 
equipment, structures and .soils. 

During the partial and final closure 
periods, all contaminated equipment, 
structures and soil must be properly 
disposed of, or decontaminated unless 
specified other\\'ise in § § 265.228. 
265.258, 265.280, or 265.310. By removing 
all hazardous wastes or hazardous 
constituents during partial and final 
closure, the owner or operator may 
become a generator of hazardous waste 
and must handle that hazardous waste 
in accordance with all applicable 
requirements of Part 2g2 of this Chapter. 

§ 265.115 Certification of closure. 
Within 60 days of completion of , 

closure of each hazardous waste surface 
impoundment, waste pile, land 
treatment, and landfill unit, and \vithin 
60 days of completion of final closure, 
the owner or operator must submit to 
the Regional Administrator, by 
registered mail, a certification that the 
hazardous waste management unit or 
facility, as applicable, has been closed 
in accorPance with the specifications in 

the approved closure plan. The 
certification must be signed by the 
owner.or operator and by an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer's certification must be , 
furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for closure under 
§ Z65.143(h). 

§ 265.116 Survey plat. 
No later than the submission of the 

certification of closure of each 
hazardous waste disposal unit, an 
o\vner or operator must submit to the 
local zoning authority, or the authority 
with jurisdiction over.local land use, 
and to the Regional Administrator, a 
survey plat indicating the location and 
dimensions of landfill cells or other 
hazardous waste disposal units with 
respect to permanently surveyed 
benchmarks. This plat must be prepared 
and certified by a professional land 
surveyor. The plat filed with the local 
zoning authority, or the authority with 
jurisdiction over. local land use must 
contain a note, prominently displayed, 
\vhich states the owner's or operator's 
obligation to restrict disturbance of the 
hazardous waste disposal unit in 
accordance with the applicable Subpart 
G regulations. 

§ 265.117 Post-closure care and use of 
property. 

(a)(l) Post-closure care for each 
hazardous waste management unit 
subject to the requirements of 
§ § 265.117-265.120 must begin after 
completion of closure of the unit and 
continue for 30 years after that date. It 
must consist of at least the following: 

(i) Monitoring and reporting in 
accordance with the requirements of 
Subparts F, K, L, M, and N of this Part; 
and 

(ii] Maintenance and monitoring of 
waste containment systems in 
accordance with the requirements of 
Subpar.ts F, K, L, M, and N of this part. 

(2) Any time preceding closure of a 
hazardous waste management unit 
subject to post-closure care 
requirements or final closure, or any 
time during the post-closure period for a 
particular hazardous waste disposal 
unit, the Regional Administrator may: 

(i) Shorten the post-closure care 
period applicable to the hazardous 
waste management unit, or facility, if all 
disposal units have been closed, if he 
finds that the reduced period is 
sufficient to protect human health and 
the environment (e.g., leachate or 
ground-\\.'ater monitoring results, 

characteristics of the hazardous waste, 
application of advanced technology, or 
alternative disposal, treatment, or re-use 
techniques indicate that the hazardous 
waste management unit or facility is 
secure}: or 

{ii) Extend the post-closure care 
period applicable to the hazardous 
waste management unit or facility, if he 
finds that the extended period is 
necessary to protect human health and 
the environment {e.g., leachate or 
ground-water monitoring results 
indicate a potential for migration of 
hazardous wastes at levels which may 
be harmful to human health and the • 
environment). 

(b) The Regional Adminlstator may 
require, at partial and final closure, 
continuation of any of the security ' 
requirements of§ 265.14 during part or 
all of the past-closure period when: 

(1) Hazardous wastes may remain 
exposed after completion of partial or 
final closure; or , 

(2) Access by the public or domestic 
livestock may pose a hazard to human 
health. 

{c) Post-closure use of property on or 
in which hazardous wastes remain after 
partial or final closure must never be 
allowed to disturb the integrity of the 
final cover, liner(s), or any other 
components of the containment system, 
or the function of the facility's · 
monitoring systems, unless the Regional 
Administrator finds that the 
disturbance: 

(1) Is necessary to the proposed use of 
the property, and will not increase the 
potential hazard to human health or the 
environment; or 

(2) Is necessary to reduce a threat to 
human health or the environment. 

{d) All post-closure care activities 
must be in accordance with the 
provisions of the approved post-closure 
plan as specified in § 265.118. 

§ 265.118 Post~closure plan; amendment 
of plan. 

(a) Written plan. By May 19, 1981, the 
owner or operator of a hazardous waste 
disposal unit must have a written post
closure plan. An owner or operator of a 
surface impoundment or waste pile that 
intends to remove all hazardous wastes 
at closure must prepare a post-closure 
plan and submit it to the Regional 
AdminiStratar within 90 days of the date 
that the owner or operator or Regional 
Administrator determines that the 
hazardous .waste management unit or 
facility must be closed as a landfill. 
subject to the requirements of 
§ § 265.117~265.120. 

(b) Until final closure of the facility, a 
copy of the most current post-closure 
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plan must be furnished to the Regional 
Administrator upon request, including 
request by mail. In addition, for facilities 
without approved post-closure plans. i~ 
tnust also be provided during site 
inspections, on the day of inspection, to 
Any officer, employee or representative 
of the Agency who is duly designated by 
the Administrator. After final closure 
has been certified, the person or office 
specified in § 265.118(c)(3) must keep the 
approved post-closure plan during the 
post-closure period. 

(cJ For each hazardous waste· 
management unit subject to the 
requirements of this Section, the post
closure plan must identify the activities 
that will be carried on after closure of 
each disposal unit and the frequency of 
these activities, and include at least: 

(1) A description of the planned 
rnonitoring activities and frequencies at 
whii.:;h they will be performed to comply 
v1ith Subparts-F, K, L, M, and N of this 
Part dtiring the post~closure care period; 
and 

(2) A description of the planned 
maintenance activities, and frequencies 
at v..rhich they \Vill be performed, to 
ensure: 

(i) The integrity of the cap and final 
cover or other containment systems in 
accordance with the requirements of 
Subparts K. L. M, and N of this Part; and 

tiiL The function of the monitoring 
equipment in accordance with the 
requirements of Subparts F, K, I;, M. and 
;·{ c•f this Part: and 

(3} The name, address, and phone 
(';umber of the person or office to contact 
about the hazardous waste disoosal unit 
01· facility during the post-closllre care 
period. 

(d} A·n:endment of pl.an. The owner or 
operator may a1nend the post-closure 
plan any time during the active life cf 
t11e facility or during the post-r::!osure 
care period. An owner or operator 1.vith 
unapproved post-closure plan must 
submit a \-Vritten request to the Regional 
A<lministrator to authorize a change to 
the approved plan. The written request . 
must include a copy of the amended 
post~closure plan for approvai by the 
Regional Administrator. 

(1) The owner or operator must amend 
the post-closure plan whenever: 

(i) Changes in operating plans or 
facility design affect the post-closure 
plan, or 

(ii} EventS which occur during the 
active life of the facility, including 
partial and final closures, affect the 
post-closure plan. 

(2) The O\vner or operator must amend 
the post-closure plan at least 60 days 
prior to the proposed change in facility 
design or operation, or no later than oo 
days after i:in unexpected e\'ent hns 

occurred which hs.s affected the post
closure plan. 

{3} An owner or operator with an 
approved post·closure plan must submil 
the modified plan to the Regional 
Administrator at least 60 days prior to 
the proposed change in facility design or 
operation, or no more than 60 days after 
an unexpected event has occurred 
which has affected the post-closure 
plan. If en owner or operator of a 
surface impoundment or a waste pile 
who intended to remove all hazardous 
wastes at closure in accordance with 
§§ 265.228(b] or 265.258(•) is required to 
close as a landfill in accordance with 
§ 265.310, the owner or operator must 
submit a post-closure plan within 90 
days of the determination by the owner 
or operator or Regional Administrator 
that the unit must be closed as a landfill. 
If the amendment to the post-closure 
plan is a major modification 2cc:Jrding 
to the criteria in§§ 270.41and270,42. 
the modification to the plan will be 
approved according to. the procedures in 
§ 255.llB(f). 

(4) The Regional Ad.~inistrator n1uy 
request modifications lo thB plan unrler 
the conditions described in above 
paragraph (d)(1}. An owner or operator 
with an approved post-closure plan m11r.t 
submit the modified plan no later thun 
eo days of the request from the Regional 
Administrator. If the amendment to the 
plan is considered a major modification 
according to the criteria in § § 270.41 B.nd 
270.42, the modifications to the post
closure plan will be approved in 
accordance with the procedures in 
§ 265.llB(f). If the Regional 
Administrator deter1nines that an o•vner 
or operator of a surface impoundment or 
waste pile who inlended to ren1ove all 
hazardous wastes at closure must close 
the facility as a landfill, the owner or 
operator n1uat sub1nit a post-closure 
plan for approval to .the Regional 
Administrato1· 'vithin 90 days of the 
determination. 

fe] The O\Vner or operator of a facility 
with hazardous "'aste management 
units subject to these r11quirements must 
submit his post-closure plan to the 
Regional Administrator at least 180 days 
before the date he expects to begin 
partiJl or final closure of the first 
hazardous waste dispos;il unit. The <late 
he "expects to begin closure" of the first 
hazardous waste disposal unit must be 
either within 30 days after the date on 
which the hazardous \-vaste management 
unit receives the known final volu1ne of 
hazardous waste or, if there is a 
reasonable possibility that the 
hazardous waste rnanagen1f~nt unit \Nill 
receive additional hazardous \Vast es, no 
later than one year after the date on 
which the unit received tht~ most recr>.nt 

volume of hazardous wastes. The O\Vll' 
or operator must submit the post-c!osL 
plan to the Regional Administrator no 
later than 15 days after: 

(1) Termination of interim status 
(except when a permit is issued to the 
facility simultaneously with termination 
of interim status); or 

(2} Issuance of a judicial decree or 
final orders under Section 3008 of RCR~A.. 
to cease receiving wastes or close. 

(f] The Regional Administrator will 
provide the O'iovner or operator and the 
public, U1rough a newspaper notice, the 
opportunity to submit written comments 
on the post-closure plan und request 
modifications to the plan no later than 
30 days from the date of the notice. He 
\vill also, in response to a request or at 
his own discretion, hold a public hearing 
whenever such a hearing might clarify 
one or more issues concerning a post
closure plan. The Regional 
Administrator vvill give public notice of 
the hearing at least 30 days before it 
occurs. (Public notice of the hearing ni<-iy 
be glven at the same time as notice of 
the opportunity for the public to subn1it 
\Vritten comments, and the h.vo notices 
may be combined.) The Regional 
Adn1inistrator will approvP., modify. or 
disapprove the plan within 90 days of i~s 
receipt. If the Re.gional Administrator 
docs not approve the plan he shall 
provide the owner of opera tor \.vith a 
detniled vvritten statement of rc2sons for 
the refu'3al and the owner or openHor 
n1ust 1nodify the plan or subrnit a nf!'V 
plan for approval "vilhin 30 days after 
rcceh'ing such wdtten ~tatement. The 
Regional Administrator ·.vill approve or 
tnodify lhis pl<ln in vvriting within 00 
days, If the Regional Administrator 
n1odifies the plan, lhis n1odifie<l pJ;;n 
becom.:s the approvl~tl post-closure 
plan. The Regional Administrator n1:.ist 

ensure that the approved post-ciosure 
plan is conslstent \vitli §§ 265.117 
throuQh 255.120. A copy of the modified 
plan ~:.iith a detailed statement of 
reasons for the modifications must be 
n1ailed to the owner or operator. 

[g) The post-closure plan and len,gth of 
the post-closure care period may be 
modified any time prior to the enrl of the 
post-closure care period in either of the 
following two ways: 

[1) The owner or operator or <iny 
n1ember of the public may petition the 
Regional Administrator to extend or 
reduce the post-closure cure period 
applicoble to a hazardous waste 
man:Jgf~1nent unit or facility based on 
cause, or alter the requirenlcnts of the 
post-closure care period based on co use 

(i) The petition must include t-:\'idenc(~ 
df~monstnlling that: 
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(A} The secure nature of the 
hazardous waste management unit or 
facility makes the post-closure care 
requirement(s) unnecessary or supports 
reduction of the post-closure care period 
specified in the current post-closure plan 
(e.g., leachate or ground-water 
monitoring results, characteristics of the 
wastes, application' of advanced 
technology, or alternative disposal, 
treatment, or re-use techniques indicate 
that the facility is secure), or 

(B) The requested extension in the 
post-closure care period or alteration of 
post-closure care requirements is 
necessary to prevent threats to human 
health and the environment (e.g., 
leachate or ground-water rr.1onitoring 
results indicate a potential for migration 
of hazardous wastes at levels which 
may be harmful to human health and the 
environment). 

(ii) These petitions will be considered 
by the Regional Administrator only 
v»hen they present new and relevant 
information not previously considered 
by the Regional Administrator. 
Whenever the Regional Adininistrator is 
considering a petition, he will provide 
the ov..·ner or operator and the public, 
through a newspaper notice, the 
opportunity to submit written comments 
within 30 days of the date of the notice. 
I-le will also, in response to a request or 
at his own discretion, hold a public 
hearing whenever a hearing might 
clarify one or more issues concerning 
the post~closure plan. The Regional 
Administrator will give the public notice 
of the hearing at least 30 days before it 
occurs. (Public notice of the hearing may 
be given at the same time as notice of 
the opportunity for '\Vritten public 
comments, and the two notices may be 
combined.) After considering the 
comments, he will issue a final 
Oetermination, based upon the criteria 
set forth in paragraph (g)(l) of this 
section. '" 

[iii) If the Regional Administrator 
denies the petition, he will send the 
petitioner a brief written response giving 
a reason for the denial. 

(2} The Regional Administrator may 
tentatively decide to modify the post
closure plan if he deems it necessary to 
prevent threats to human health and the 
environment. He may propose to extend 
or reduce the post-closure care period 
applic8ble to a hazardous waste 
management unit or facility based on 
cause or alter the requirements of the 
post-closure care period based on cause. 

(i} The Regional Administrator will 
provide the owner or operator and the 
affected public. through a newspaper 
notice, the opportunity to submit written 
comments within 30 days of the date of 
the notice and the opportunity for a 

public hearing as in subparagraph 
(gj[l)(ii) of this section. After 
considering the comments, he will issue 
a final determination. 

{ii) The Regional Adn1inistrator will 
base his final determination upon the 
same criteria as required for petitions 
under paragraph (g)(l)(i) of this section. 
A modification of the post-closure plan 
may include, where appropriate, the 
temporary suspension rather than 
permanent deletion of one or more post~ 
closure care requirements. At the end of 
the specified period of suspension, the 
Regional Administrator would then 
determine whether the requirement(s) 
should be permanently discontinued or 
reinstated to prevent threats to human 
heal th and the environment. 

§ 285.119 Post-closure notices. 
- [a) No later than 60 days after 
certification of closure of each 
hazardous waste disposal unit, the 
owner or operator must submit to the 
local zoning authority, or the authority 
i.vith jurisdiction over local land use, 
and to the Regional Administrator, a 
record of the type, location, and quantity 
of hazardous wastes disposed of within 
each cell or other disposal unit of the 
facility. For hazardous wastes disposed 
of before January 12, 1981, the owner or 
operator must identify the type, location 
and quantity of the hazardous wastes to 
the best of his knowledge and in 
accordance with any records h~ has 
kept. 

[b) Within 60 days of certification of 
closure of the first hazardous waste 
disposal unit and within 60 days of 
certification of closure of the last 
hazardous waste disposal unit, the 
owner or operator must: 

(1) Record, in accordance with State 
law, a notation on the deed to the 
facility property-or on some other 
instrument which is normally examined 
during title search-that will in 
perpetuity notify any potential 
purchaser of the property that: 

[i) The land has been used to manage 
h1:lzardous wastes: and 

(ii) Its use is restricted under 40 CFR 
Subpart G regulations: and · 

(iii) The survey plat and record of the 
type, location, and quantjty of 
hazardous wastes disposed of within 
each cell or other hazardous waste 
disposal unit of the facility required by 
§ 265.116 and § .z65.119(a) have been 
filed with the local zoning authority or 
the authority with jurisdiction over local 
land Use and with the Regional 
Administrator: and 

(2) Submit a certification signed by 
the owner or operator that he has 
recorded the notation specified in 
paragraph [b)(l) of this Section and a 

copy of the document in which the 
notation has been placed, to the 
Regional Administrator. 

{c) If the o\vner or operator or any 
subsequent owner of the land upon 
which a hazardous waste disposal unit 
\Vas located wishes to remove 
hazardous wastes and hazardous waste 
residues, the liner, if any, and all 
contaminated structures, equipment, and 
soils, he must request a modification to 
the approved post-closure plan in 
acco~P,ance with the requirements of 
§ 265.118(g). The owner or operator must 
demonstrate that the removal of 
hazardous wastes will aatisfy the 
criteria of§ 265.117(c). By removing 
hazardous waste, the owner or operator 
may become a generator of hazardous 
waste and must manage i,t in accordance 
with all applicable requirements of this 
Chapter. If the owner or operator iS 
granted approval to conduct the removal 
activities, the o\o\•ner or operator may 
request that the Regional Administrator 
approve either: 

(1) The removal of the notation on the 
deed to the facility property or other 
instrument normally examined during 
title search, or 

(2) The addition of a notation to the 
deed or instrument indicating the 
removal of the hazardous waste. 

§ 265.120 Certification of completion of 
post·clcsure care. 

No later than 60 days after the 
completion of the established post
closure care period for each hazardous 
waste disposal unit, the owner or 
operator must submit to the Regional 
Administrator, by registered mail, a 
certification that the post-closure care 
period for the hazardous waste disposal 
unit was performed in accordance with 
the specifications in the approved post~ 
closure plan. The certificatiqn must be 
signed by the owner or operator and an 
independent registered professional 
engineer. Documentation supporting the 
independent registered professional 
engineer's certification must be 

·furnished to the Regional Administrator 
upon request until he releases the owner 
or operator from the financial assurance 
requirements for post-closure care under 
§ 265.145[h). 

Subpart H-Flnanclal Requirements 

40 CFR Part 265 Subpart H is amended 
as follows: 

1. In § 265.140, paragraph (a) is 
revised as follows: 

§ 265.140 Appllcabltlty. 
(a) The requirements of§§ 265.142, 

265.143 and 265.147 through 265.150 
apply to owners or operators of all 
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hazardous waste facilities, except as 
provided otherwise in this section or in 
§ 265.1. .. 

2. In 40 CFR § 265.141, the following 
term is added to paragraph (f) in 
alphabetical order: 

§ 265.141 [Amended] 
• 

{f) • • • 
"Current plugging an<l abandonment 

cost estimate" means the most recent of 
the estimates prepared in accordance 
with§ 144.62(a), [b), and [c) of this Title. 

3. In § 265.142, paragraphs [a) and the 

firm's fiscal year and before submission 
of updated information to the Regional 
Administrator as specified in 
§ 265.143[e)[3), The adjustment may be 
made by recalculating the closure cost 
estimate in current dollars, or by using 
an inflation factor derived from the most 
recent Implicit Price Deflator for Gross 
National Product published by the U.S. 
Department of Commerce in its Survey 
of Current Business, as specified in 
paragraphs [b)[l) and [b)[2) of this 
section. The inflation factor is the result 
of dividing the latest published annual 
Deflater by the Deflator for the previous 
year. 

• • 
introductory text of paragraph (b}, and (c) During the active life of the facility, 
paragraph (c) are revised. Paragraphs the owner or operator must revise the 
{b](i) and (b)(ii) are correctly designated closure cost estimate no later than 30 
as paragraphs (bJ(1] and {b)(2), days after a revision has been made to 
respectively· the closure plan which increases the 
§ 265.142 Cost estimate for clcsure. cost of closure. If the owner or operator 

(a} The. owner or operator must have a baa an approved closure plan, the 
detailed \vritten estimate; in current closure cost estimate must be revised no 
dollars, of the cost of closing the facility later than 30 days after· the Regional 
in accordance with the requiren1ents in Administrator has approved the request 
§§ 265.111-265.115 and applicable to modify the closure plan, if the change 
closure requi:ements of § § 265.178, in the closure plan increases the cost of 
265.197, 265.228, 265.258, 255.280, 265.310, closure. The revised closure cost 
265.351, 265.381 and 265.404. estimate must be adjusted for inflation 

(1) The estimate must equal the cost of as specified in§ Z65.142[b). 
final closure at the paint in the facility's -
active life when the extent and manner 
of its operation \\tould make closur~ the 
rr.ost expensive, as indicated by its 
closure plan (see § 205.ll:::!(b)); and 

(2) The closure cost estimate must be 
based on the costs to the ovvner or 
operator of hiring a third party to close 
the facility. A third party is a party who 
Ls neither a parent nor a subsidiary of 
the owner or operat1Jr. (See definition of 
parent corporation in § 265.141(d),) The 
owner or operator may use costs for on
site disposal if he can demonstrate that 
on-site disposal capacity will exist at all 
times over the life of the faciiity. 

(3) The closure cost estimate may not 
incorporate any salvage value that may 
be realized by the sale of hazardous 
'vastes, facility strt1ctures or equipment, 
land or other facility assets at the time 
of partial or final closures. 

(4} The owner or operator may not 
incorporate a zero cost for hazardous 
waste that might have economic value. 

{b) During the active life of the 
facility, the owner or operator must 
adjust the closure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrun1ent(s) used to 
comply with § 265.143. For owners and 
operators using the financial test or 
corporate guarantee, the closure cost 
esti1nate must be updated for inflation 
within 30 days after the close of the 

• 
4. In§ 265.143, paragraphs [a}[10), 

[b}[4)[ii), [c}[B), [d}[5), [e)[1)[i}[B), 
[e)[1)[i)[D), [e)[l)[ii)(B), [e)[1)(ii)[D), 
(e](2), and (h) are revised as follows: 

§ 265.1~3 Ffnancla( essur~nce for closure. 

(a) • • 
(10) After beginning partial or final 

closure, an cwner or operator or. another 
person authorized to conduct partial or 
final closure may request 
reimbursements for partial or final 
closU.re expenditures by submitting 
itemized bills to the Regional 
Administrator. The owner or operator 
rr1ay request reimbursements for partial 
closure only if sufficient funds are 
remaining in the trust fund to cover the 
maximum costs of closing the fac1lity 
over its remaining operating life. No 
later than 60 days after receiving bills 
for partial or final closure activities, the 
Regional Administrator will instruct the 
trustee-to make reimbursements in those 

, amounts as the Regional Administrator 
specifies in writing, if the Regional · 
Administrator dett!rmines that the 
partial or final closure expenditures are 
in accordance with the approved closure 
plan, or otherwise justified. If the 
Regional Administrator has reason to 
believe that the maximum cost of 
closure over the remaining life of_ the 
facility will be significantly greater tha.n 

the value of the trust fund, he may 
withhold reimbursements of such 
a1nounts as he deems prudent until he 
determines, in accordance with 
§ 265.143(h) that the owner or operator 
is no longer required to maintain 
financial assurance for final closure of 
the facility. If the Regional 
Administrator does not instruct the 
trustee to make such reimbursements, he 
will provide to the owner or oper-ator a 
detailed written statement of reasons. 

• • 
(b} ••• 
{4} •• " 
[ii) Fund the standby trust fund in an 

amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the' 
Regional Administrator becomes final. 
or within 15 days after an order to begin 
final closure is issued by a U.S. district 
court or other court of competent 
jurisdiction; or 

• 
( c) • " • 
{B) Following a final administrative 

determination pursuant to Section 3008 
of RCRA that the own.er or operator has 
failed to perform final closure in 
accordance with the approved closure 
plan when required to do so, the 
Regional Administrator ma"y draw on 
the letter of credit. 
• 

(d) * • • 

(5) After beginning partial or final 
closure, an owner or operator or any 
other pGrson authorized to conduct 
closure rnay request reimbursements for 
closure expenditures by subn1itting 
itemized bills to the Regional 
Administrator. The owner or operator' 
may request reimbursements for partial 
closure only if the remaining value of 
the policy is sufficient to cover the 
maximum costs of closing the facility 
over its remaining operating life. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will instruct the insurer to make 
reimbursements in such amounts as the 
Regional Administrator specifies in 
writing if the Regional Administrator 
determines that the partial or final 
closure expenditures are in accordance 
will:t the approved closure plan or 
otherwise justified. If the Regional 
Administrator has reason to believe that 
the maximum cost of closure over the 
remaining life of the facility will be 
significantly greater than the face 
amount of the policy, he may withhold 
reimbursement of such amounts as he 
deems prudent until he determines, in 
accordance with § 265.143[h), that the 
owner or operator is no longer required 
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to maintain financial assurance for final 
closure of the particular facility. If the 
~egional Administrator does not instruct 
the insurer to make such 
reimbursements, he will provide to the 
owner or operator a detailed written 
statement of reasons. 

(e) * • * 
(1) * * • 
(i) * * Ir 

(B) Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure .cost estimates and the current 
plugging and abandonment cost 
estimate5; and 

• • 
(DJ Assets located in the United 

States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

(ii) * ~ * 
{B) Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 

• 
(D) Assets located in the United 

States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. 

(2) The phrase "current closure and 
post-closure cost estimates" as used in 
paragraph {e)(l) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
ov1ner's or operator's chief financial 
officer(§ 264.151(1)). The phrase 
"current plugging and abandonment cost 
estimates" as uued in paragraph (e){l) of 
this section refers to the cost estimates 
required to be shown in paragraphs 1~ 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(1) of this Title). 

(h] Release of the o~rner or operator 
fron1 the requirements of this Section. 

Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
hns been completed in accordance with 
the approved closure plan, the Regional 
Administrator will notify the owner or 
operator in wriling that he is no longer 
required by this Section to maintain 
financial assurance for final closure of 
the facility, unless the Regional 
Administrator has reason to believe that 

final cJosure has not been in accordance 
with the approved closure plan. The 
Regional Administrator shall provide 
the owner or operator a detailed written 
statement of any such reason to believe 
that closure has not been in accordance 
v.•ith the approved closure plan. 

5. In§ 265.144, paragraphs (a), 
introductory text of (b) and (c) are 
revised to read as follows: 

§ 265.144 Cost estimate for post-closure 
care. 

(a) The owner or operator of a 
hazardous waste disposal unit must 
h~ve a detailed written estimate. in 
current.dollars, of the annual cost of 
post-closure monitoring and 
maintenance of the facility in 
accordance with the applicable post
closure regulations in § § 265.117-
265.120, 265.228, 255.258, 265.280, and 
265.310. 

{1) The post-closure cost estimate 
must be based on the costs to the owner 
or opera tor of hiring a third party to 
conduct post-closure care activities. A 
third party is a party who is neither a 
parent nor subsidiary of the o\vner or 
operator. (See definition of parent 
corporation in§ 265.141(d).) 

(2) The post-closure cost estimate is 
calculated by multiplying the annual 
pant-closure cost estimate by the 
number of years of post-closure care 
required under§ 265.117. 

(b) Uuring the active life of the 
facility, the owner or operator must 
adjust the post-closure cost estimate for 
inflation within 60 days prior to the 
anniversary date of the establishment of 
the financial instrument(s) used to 
comply with § 265.145. For owners or 
operators using the financial test or 
corporate guarantee, the post-closlll'e 
care cost estimate must be updated for 
inflation no later than 30 days after the 
close of the firm's fiscal year and before 
submission of updated information to 
the Regional _.1\dministrator as specified 
in § 265.145(d)(5). The adjustment may 
be made by recalculating the post
closure cost estimate in current dollars 
or by using an inflation factor derived 
from the niost recent Implicit Price 
Deflater for Gross National Product 
published by the U.S. Department of 
Commerce in its Survey of Current 
Business as specified in§ 265.145 (b)(l) 
·and (b)(2).The inflation factor is the 
result of dividing the latest published 
annual Deflater by the Deflater for the 
previous year. 

(c) During the active life of the facility, 
the owner or operator must revise the 
post-closure cost estimate no later than 
30 days after .a revision to the post
closure plan which increases the cost of 

post-closure care. If the owner or 
operator has an approved post-closure 
plan, the posf-closure cost estimate muat 
be revised no later than 30 days after 
the Regional Administrator has 
approved the request tq modify the ph1n, 
if the change in the post-closure plan 
increases the cost of post-closure care. 
The revised post-closure cost estimate 
must be adjusted for inflation as 
specified in§ 265.144(b). 

• 
4. In § 265.145, the introductory 

paragraph and paragraphs (a)(ll), 
(b)(4)(ii), (c)(9), (d)(5), (e)(l)(i)(B), 
(e)(l)(i)(D), (c)(l)(ii)(B), (e)(l)(ii)(D), 
(e)(Z), and (h) are revised as foilows: 

§ 255.145 Financial assuranca for post
closure care. 

By the effective date of these 
regulations, an owner or operator of a 
facility with a hazardous waste disposal 
unit must entablish financial assurance 
for post-closure care of the disposal 
unit(s). 
• . . 

(a) • • 
(11} An o\vner or operator or any 

other person authorized to conduct post
closure care may request 
reimbur&ements for post-closure 
expenditures by submitting itemized 
bills to the Regional Administrator. 
Within 60 days after receiving bills for 
post-closure care activities, the Regional 
Administrator will instruct the trustee·to 
make reimbursements in those amounts 
as the Regional Administrator specifies 
_in writing, if the Regional Administrator 
determines that the post-closure 
expenditures are in accordance with the 
approved post·closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the trustee to make 
such reimbursements, he will provide 
the owner or operator with a detailed 
written statement of reasons. 

• 
(b} * * * 
( 4} * * " 

• 

(ii) Fund the standby trust fund in an 
amount equal to the penal sum within 15 
days after an administrative order to 
begin final closure issued by the 
Regional Administrator becomes final, 
or within 15 days after an order to begin 
final closure is issued by a. U.S. district 
court or other court of competent 
jurisdiction; or. 

(iii) ,. * " 
l 

( c) .. " • 
(9) Following a final administrative 

determination pursuant to Section 3003 
ofRCRA that the owner or operator has 
failed to perforin post-closure care in 
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accordance with the approved post
closure plan and other permit 
requirements, the Regional 
Administrator may draw on the letter of 
credit. 
• • • 

(d) • • 
(5) An owner or operator or any other 

person authorized to perform post
closure care may request reimbursement 
for post-closure care expenditures by 
submitting itemized bills to the Regional 
Administrator. Within 60 days after 
receiving bills for post-closure care 
activities, the Regional Administrator 
will instruct the insurer to make 
reirnbursenients in those amounts as the 
Regional Administrator specifies in 
writing, if the Regional Administrator 
determines that the post-closure 
expenditures are in accordance with the 
approved post-closure plan or otherwise 
justified. If the Regional Administrator 
does not instruct the insurer to make 
such reimbursements, he will provide a 
detailed written statement of reasons. 

(e) • • • 
(1) • • • 
(i) • • • 
(BJ Net working capital and tangible 

net worth each at least six times the 
sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates: and 

• 
(DJ Assets in the United States 

amounting to at least 90 percent of his 
total assets or at least six times the sum 
of the current closure and post-closure 
cost estimates and the current plugging 
and abandonment cost estimates. 

• 
(ii) • • • 
(BJ Tangible net worth at least six 

times the sum of the current closure and 
post-closure cost estimates and the 
current plugging and abandonment cost 
estimates; and 

(DJ Assets located in the United 
States amounting to at least 90 percent 
of his total assets or at least six times 
the sum of the current closure and post
closure cost estimates and the current 
plugging and abandonment cost 
estimates. . 

(2) The phrase "current closure and 
post-closure cost estimates" as used in 
paragraph {e)(l) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-4 of the letter from the 
owner's or operator's chief financial 
officer[§ 264.151(f]J. The phrase 
"current plugging and abandonment cost 
estimates" as used in paragraph (e)(1} of 
this section refers to the cost estimates 

required to be shown in paragraphs 1-4 
of the letter from the owner's or 
operator's chief financial officer 
(§ 144.70(!) of this Title). 
• • 

(h) Release of the owner or operator 
from the requirements of thls Section. 

Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that the post· 
closure care period has been completed 
in accordance with the approved p-Ost
closure plan, the Regional Administrator 
will notify the owner or operator in 
writing that he is no longer required by 
this Section to maintain financial 
assurance for post-closure care of that 
unit, unless the Regional Administrator 
has reason to believe that post-closure 
care has not been in accordance with 
the approved post-closure plan. The 
Regional Administrator will provide the 
owner or operator.a detailed written 
statement of any such reason to believe 
that post-closure care has not been in 
accordance with the approved post
closure plan. 

• • • 
7. In § 265.147, paragraph (e) is revised 

to read as follows: 

§ 265.147 Liability Requirements. 
• 

(e) Period of coverage. Within 60 days 
after receiving certifications from the 
owner or operator and an independent 
registered professional engineer that 
final closure has been completed in 
accordance with the approved closure 

· plan, the Regional Administrator will 
notify the owner or operator in writing 
that he is no longer required by this 
Section to maintain liability coverage 
for that facility, unless the Regional 
Administrator has reason to believe that 
closure has not been in accordance with 
the approved closure plan. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

1. The authority citation for Part 270 
continues to read as follows: 

Auttiol-i.ty: Secs. 1006, 2002, 3005, 3007, 3019, 
a11d 7004 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of1976, as amended (42 U.S.C. 
6905, 6912, 6925, 6927, 6939, and 6974). 

Subpart B-Permll Application 

40 CFR Part 270 Subpart B is amendeo 
as follows: \. 

2. In§ 270.14, paragraphs (b][14J, [15) 
and (16) are revised to read as follows: 

§ 270.14 Contenta of Part B appllcatlon: 
General requirements. 

• 
[b] ••• 

(14) For hazardous waste disposal 
units that have been closed, 
documentation that notices required 
under §264.119 have been filed. 

(15) The most recent closure cost 
estimate for the facility prepared in 
accordance with §264.142 and a copy of 
the documentation required to 
demonstrate financial assllrance under 
§ 264.143. For a new facility, a copy of 
the required documentation may be 
submitted 60 days prior to the initial 
receipt of hazardous wastes. if that is 
later than the submission of the Part B. 

(16) Where applicable, the most recent 
post-closure cost estimate for the facility 
prepared in accordance with§ 264.144 
plus a copy of the documentation 
required to demonstrate financial 
assurance under § 264.145. For a new 
facility. a copy of the required 
documentation may be submitted 60 
days prior to the initial receipt of 
hazardous wastes, if that is later than 
the submission of the Part B. 
• 

3. In § 270.42, paragraph [d] is revised 
to read as follows: 

§ 270.42 Minor modifications of permits. 

( d] Allow for a change in ownership 
or operational control of a facility where 
the Director determines that no other 
change in the permit is necessary, 
provided that a written agreement 
containing a specific date for transfer of 
permit responsibility between the 
current and new permittees has been 
submitted to the Director. Changes in 
the ownership or operational control of 
a facility may be made if the new owner 
or operator submits a revised permit 
application no later than 90 days prior to 
the scheduled change. When a transfer 
of ownership or operational control of a 
facility occurs, the old owner or 
operator shall comply with the 
requirements of 40 CFR 264, Subpart H 
(Financial Requirements), until the new 
owner or operator has demonstrated to 
the Director that he is complying with 
the requirements of that Subpart. The 
new owner or operator must 
demonstrate compliance with Subpart H 
requirements within six months of the 
date of the change in the ownership or 
operational control of the facility. Upon 
demonstration to the Director by the 
new owner or operator of compliance 
with Subpart H, the Director shall noti( 
the old owner or operator in writing that 
he no longer needs to comply with 
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. Subpart H as of the dale of 
de1nonstration. 

4. In § 270.72, paragraph (d) is revised 
to read as follows: 

§ 270.72 Changes during Interim status. 

(d) Changes in the ownership or 
operational control of a facility may be 
made if the new owner or operator 
submits a revised Part A permit 
application no later than 90 days prior to 
the scheduled change. When a transfer 

of ownership or operational control of a 
facility occurs, the old owner or 
operator shall comply with the 
requirements of 40 CFR 265, Subpart H 
(Financial Requirements), until the new 
owner or operator has demonstrated to 
the Director that he is complying with 
the requirements of that Subpart. The 
new owner or operator must 
demonstrate compliance with Subpart H 
requirements within six months of the 
date of the change in the ownership or 
operational control of the facility. Upon 
demonstration to the Director by the 

new owner or operator of compliance 
with Subpart H, the Director shall notify 
the old owner or operator in writing that 
he no longer needs to comply with 
Subpart H as of the date of 
demonstration. All other interim status 
duties are transferred effective 
immediately upon the date of the change 
of ownership or operational control of 
the facility. 

• 
' [FR Doc. 86-6368 Filed 5-1-86; BA5 am} 

BILLING CODE 6560-50-M 



Wednesday 
May 28, 1986 

Part VI 

Environmental 
Protection Agency 
40 CFR Part 261 
Hazardous Waste Management System; 
Identification and Listing of Hazardous 
Waste; Final Rule 



19320 Federal Register / Vol. 51, No. 102 / Wednesday, May 28, 1986 / Rules and Regulations 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFFI Part 261 

[FRL-2992-9] 

Hazardous Waste Managemenl 
System; lden!lllcatlon and Ws!lng al 
Hazardous Waste 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) Is today 
amending the regulations for hazardous 
waste management under the Resource 
Conservation and Recovery Act by 
clarifying that the listing for spent pickle 
liquor from steel finishing operations 
(EPA Hazardous Waste No. K062) 
applies only to wastes generated by iron 
and ateel facilities. The Agency is taking 
this action in response to a rulemaking 
petition submitted by four porcelain 
enamel companies and in response to 
comments received on a notice of 
proposed rulemaking challenging the 
Agency's interpretation of the scope of 
the listing. The effect of this amendment 
is to grant the rulemaking petition by 
confirming that the listing applies only 
to those persons who produce iron and 
steel. Thus, spent acids from other steel 
finishing operations would be 
considered hazardous only if they 
exhibit one or more of the hazardous 
waste characteristics. 
DATE: Final rnle is effective May 28, 
1986. 
ADDRESS: The public docket for this 
final rule is located at the U.S. 
Environmental Protection Agency, 
RCRA docket [Sub-basement) 401 M 
Street SW., Washington, DC 20460. The 
docket is open from 9:30 a.m. to 3:30 
p.m.; Monday through Friday, except for 
Federal holidays. The public must make 
an appointment to review docket 
materials. The public may copy a 
maximum of 50 pages of material from 
any one regulatory docket at no cost. 
Additiorial copies cost $.ZO/page. 
FOIHIJRTHER INFORMATION CONTACT: 
RCRA Hotline, toll free at (800) 424--9346 
or (202) 382-3000. For technical 
information contact Jacqueline Sales, 
Office of Solid Waste (WH-5628), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 
(202) 362-4770. 
I. Supplementary Information 

A. Background 

On February 6, 1985, several porcelain 
enamel companies-the Hobart 
Corporation, Maytag Corporation, Magic 

Chef, Inc., and State Industries-filed a 
rulemaking petition with EPA requesting 
that the listing description for "Spent 
pickle liquor from steel finishing 
operations" [40 CFR 261.32-EPA 
Hazardous Waste No. KD62) be 
amended or clarified to indicate that Iha 
listing applies only to spent pickle liquor 
generated by the iron and steel Industry. 
The listing appears in the rules under 
the heading of "Waste From Specific 
Sources," and from the "Iron and Steel" 
industry. In response to this rnlemaking 
petition, the Agency published in the 
Federal Register a notice which made 
available to the public both the Agency 
and industry interpretations of the scope 
of the existing listing (see Notice of 
Proposed Rulemaking and Request for 
Comments and Data, 50 FR 38966, 
September 10, 1985, for background 
information and further details]. The 
notice also indicated a variety of actions 
EPA might take in response to the 
petition, and requested comments and 
data relevant to these possible actions. 
The Agency also requested comments 
on how the listing is interpreted by the 
regulated community mid data 
supporting industry claims that lime 
stabilized waste pickle liquor sludge 
(LSWPLS) 1 from non-iron and steel 
industries is non-hazardous. 

Tbe Agency received approximately 
eighty comments to the notice of 
proposed rnlemaking. The majority of 
the co=ents were submitted by 
facilities involved in porcelain 
enameling and galvanizing. The 
comments are summarized below. 
B. Summary Of Comments On Notice 
Of Proposed Rulemaking 

The majority of the commenters 
strongly supported the petitioners' claim 
that the plain language of the listing for 
spent pickle liquor from steel finishing 
operations (EPA Hazardous Waste No. 
K062) indicates that the listing applies 
only to facilities within the iron and 
steel industry, and that the background 
document to the listing supports this 
interpretation, since it presents data 
only from the iron and ateel Industry. 
The petitioners argued that the -
background document repeatedly refers 
to "mills" and "integrated steel plants," 
while no discussion was included for 
any other industry. 

In the notice, EPA requested 
commenters to explain why so many 
non-iron and steel facilities appeared to 
have acted es if the listing applied to 

1 The sludge Is generated by a well known 
lechnique involving lime neutralization, 
flocculation, clarification, and dewat.ering 0£ the 
resultant aludgo. Theee wastes are deemed 
hazsrdouii waste by virtue of the provls!on11 of the 
eo·called "residue role" (40 CFR Zf31.3(c)(Zl). 

them. The commenters stated that there 
was no significance that rnany facilities 
other than iron and steel initially 
notified as generating "spent pickle 
liquor" because these were protective 
filings. Some comrnenters indicated that 
Agency officials advised them lo notify 
EPA if there were any questions 
regarding the regulatory status of their 
waste to ensure that they did not lose 
interim status.• (In addition, all of these 
persons were required to notify in any 
event since the waste is hazardous by 
virtue of its corrosivity.) 

Several commenters from the hol dip 
galvanizing industry stated that pickle 
liquor generated from their process does 
not meet the listing description because 
chromium and lead ere typically present 
in these wastes in concentrations well 
below the maximum permissible 
leachate concentrations as defined by 
the EP toxicity test.' They believe that 
spent pickle liquor generated from hot 
dip galvanizing should be classified as a 
hazardous waste only because of its 
corrosivity. In fact, EP toxicity data [for 
LSWPLS) was submitted by several 
commenters within the hot dip 
galvanlzing industry (as well as several 
porcelain enameling con1panies). One 
co=enter submitted EP toxicity data 
on sludge resulting from the hydroxide 
precipitation of spent pickle liquor. All 
data demonsirated that hexavalent 
chromium and lead, as well as the 
remaining EP toxic metals, were 
substantially below the maximum 
permissible leachate concentrations. 

Two States likewise commented that 
they interpreted the listing as applying 
only to facilities within the iron and 
steel industry. One State, in particular, 
commented that if the Agency wished to 
cover additional wastes, it should 
specifically list non-iron and steel pickle 
liquor wastes as hazardous since, in the 
State's view, the existing listing did not 
apply. (These additional wastes also 
conld exhibit a characteristic and so be 
subject to RCRA for that reason.) 
Another State, however, agreed with the 
Agency's interpretation that the scope of 
the K06Z listing applies to all industries 
engaged in steel finishing operations. 
This State did not base its position on 
the regulatory language, but rather 

iTo be ellgibln for interim status, persona who 
generated, transported, treated, stored, or disposed 
of hazardous waste had to notify EPA of that feet 
by Auguat a, 1900, and submit a Pttrt A porrntt 
application by November 19, 1980 (see 45 FR 33006, 
May 19, 19BOJ. 

:r Spent pickle liquor generated from tho iron and 
steel industry contains chromium and lead, the 
cona!ltuenta for which the waste was originally 
Hated, in concentrations well above Lhe maximum 
permisaible leachate concentrations, 
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indicated that the toxic and corrosive 
characteristics of spent pickle liquor are 
inherent in the waste itself and are not 
dependent upon the industry category. 

Many of the commenters also stated 
that the reason non~iron and steel 
facilities did not comment on the Notice 
of Availability of Data published on 
January 4, 1984, which reiterated EPA's 
view of the broader scope of the listing, 
was because these facilities did not read 
the notice. They believed the notice 
addressed spent pickle liquor generated 
by the iron and steel industry-based on. 
the regulatory language-and so it did 
not apply to them. · 

Many of the commenters further 
stated that EPA itself has not been 
consistent in its interpretation of the 
listing. In particular, they state that in 
promulgating effluent limitation 
guidelines and standards for Uie 
porcelain enameling industry, the 
Agency concluded that sludges from 
treatment of wastewaters (from the 
pickling operation] are expected to be 
non-hazardous under RCRA. (See EPA 
Development Document for Effluent 
Guidelines and Standards for Porcelain 
Enameling Point Source Categories, EPA 
440/1-82/072, November 1982.) The 
commenters believe the Agency would 
not have made this statement, lf it 
believed the waste was derived from a 
listed waste, and so automatically 
hazardous until delisted (see 
§ 261.3(c)(2)]. Moreover, the commenters 
argued that several EPA Regional 
Offices also interpreted the listing as 
covering only the iron and steel 
industry. 

In summary, the great majority of 
commenters requested that EPA adopt 
the third option presented in the 
September 10 noticG-that is, grant the 
relief requested by the petitioners and 
agree that the listing applies, and has 
applied, only to spent pickle liquor 
wastes generated by Uie iron and steel 
industry. 

II. Agency's Decision to Rulemaklng 
Petition and Response to Comments 

The Agency believes that the 
petitioners (as well a.s the commenters 
responding to the notice) have a valid 
argument that the listing should be read 
to apply only to those facilities within 
the iron and steel industry. Upon re
evaluation, we believe that the broad 
interpretation taken by the Agency (i.e., 
the scope of the listing applies to spent 
pickle liquor from all "steel finishing 
operations") is not supported by the 
rulemaking record; rather1 n more 
correct reading of the scope of the listing 
would apply only to sperit acids 
generated by iron and steel facilities. 
Many of the arguments put forth by the 

petitioners (as well na the commentcrs 
to the notice) provide the basis for . 
EPA'a re~interpretation, including: 

• lhe plain language of the listing as well 
aa the fact that the listing was put In 40 CFR 
261.32 (Wastes From Specific Solirccs under 
the subaheading "Iron and Steel") ouggesta 
that it should apply only to the !ran and steel 
industry; 

" the background document to the listing 
Bupports the narrower interpretatian1 since it 
addresses spent acid and LSWPLS generated 
from the iron and steel indushy, 

o notification under section 3010 of RCRA 
from a diverse group of industry categories is 
not a valid basis for taking a broader 
interpretation since most of these were 
protective filings. 

Although the Agency has been 
consistent in its interpretation with 
regard to the spent picl<le liquor listing 
in processing delisting petitions, we 
must go back to the rulemaking record 
on which the listing is based. When this 
is done, the scope of the listing should 
be read to apply only to those facilities 
within the iron and steel industry. 

Therafore, in light of the comments 
received and arguments made, the 
Agency has decided to modify its 
interpretation and narrow th .. scope of 
the spent pickle liquor listing to apply 
only to those facilities within the iron 
and steel industry. To clarify this point, 
the Agency has decided to clarify that 
the listing applies in the narrow manner 
urged by the petitioners. To eliminate 

· any confusion, we are amending the -
regulatory language for EPA Hazardous 
Waste No. K062 to read as follows: 

"Spenl pickle liquor generated by steel 
finishing operations of plants that produce 
iron and steel." 

Thus, we are granting the rulemaking 
petition submitted by the Hobart 
Corporation, the Maytag Corporation, 
Magic Chef, Inc., and State Industries. 

As a practical matter, this means that 
any spent pickle liquor generated by 
non-iron and steel industries would be 
hazardous only if it exhibits one or more 
of the characteristics of hazardous 
waste [i.e., ignitability, corrosivity, 
reactivity, and extraction procedure (EP) 
toxicity]. In addition, this interpretation 
will be retroactive to the date that the 
listing was promulgated [i.e., the Agency 
now believes that the listing's scope was 
always limited). Based on the comments 
rsceived, this pickle liquor would 
probably still be hazardous because it 
exhibits the characteristics of 
corrosivity and/or EP toxicity. Thus, the 
waste spent acid itself remains subject 
to the applicable RCRA management 
standards, Likewise, any residue 
derived from the treatment of this spent 
pickle liquor (for exemple, lime 
stabilized waste pickle liquor sludge] 

would be hazardous lf It exhibits one or 
more of the hazardous waste 
charncteriatics. 4 Consequently, any 
person who generates these residues 
would not need to go through the 
de listing procedures under 40 CFR 
§ § 260.20 and 260.22, unless these 
residues are mixed with other listed 
hazardous wastes or are derived from 
listed wastes. As a result, the following 
"generator-specific" delisting petitions 
submitted to the Agency to exclude this 
waste will become moot by today's rule. 

Pel!· 
tion """"' Clly ""'"' No. 

0338 Weslinghouso Electrlo Winston-Salem~ .. NC 
Co<p. 

0460 Steel Warehoo&e Co, lno .. South Bend .... ~ ... IN 
0523 All·Brl!i:t Galvanizing Co .... Kansas Cily ..... - .. MO 
0536 Wheeling.Pittsburgh MaJtillS Ferry ..... _ .OH 

Steel. 
0565 Vnllay City Steel Co ........... Valley City .......... , OH 
06-09 Talbot Industries, lno---· Noosho,, ___ ,,,,_ MO 
0610 Galvan Industries, Ina.-.. - HanisbllfQ-· .... ~, NC 

ill. Effective Date 

This rule Will become effective 
immediately. The Hazardous and Solid 
Waste Amendments of 1984 amended 
Section 3010 of RCRA to allow rules to 
become effective in less than six months 
where the regulated community does not 
need the six-month period to come into 
compliance. That is the case here since 
we are now interpreting our rules in a 
manner that will reduce the scope of the 
existing interpretation (i.e., clarifies that 
under the language of the rule, these 
people were never covered by the spent 
pickle liquor listing]. Since an effective 
date of six months after promulgation is 
not necessary, we believe that these 
rules should be effective immediately. 
These reasons also provide a basis for 
making this rule effective immediately 
under the Administrative Procedure Act, 
pursuant to 5 U.S.C. 553(d]. 

IV. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major" and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This final regulation is not a 
major rule because it will not result in 
an effect on the economy of $100 million 
or more, nor will it result in an increase 
in casts or prices to industry. In fact, thle 
regulation will reduce the overall costs 
and economic impact of EPA's 

4 Llm!ted data was presented by hot dip 
gn!vnnlzera, ngrlcu!tural equ!pmcnl mnnufncturars, 
and porcfllnln enamel Industries. Theso daln 
generally dcmonslrnto that theee eludgcs would 
leach very low levelo of tho toxic heavy metals, and 
so would not exhibit a hazardous waste 
characterit1tlc. 
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hazardous Waste management 
regulations. ·fhere will be no adverse 
impact on the ability of U.S.-based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. Because this amendment is not 
a major rule, no Regulatory Impact 
Analysis !a .being conducted, . 

V. Regulatory Flexibility Act 

· Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 80 et seq .. whenever an 
Agency la required to publish general 
notice of rulemaking for any proposed or 
final rule, it must ·prepare and make 
available for public comment a 
regulatory flexibility analysis which 
de•;cribas the impact of the rule on small 
entitles (i.e., small businesses, amal,l 
organizations, and small gaverrunental 
jurisdictions). The Administrator may 
certify, however, that the rule will not 
have a significant economic impact on a 
substantial nwnber of small entities. 

This amendment will have no adverse 
economi_c. impact on small entities since 
the rule will reduce the hazardous waste 
requirements to those persons who 

generate spent acid in non-iron and steel 
industries. Accordingly, l hereby certify 
that this regulation wili not have a 
significant economic impact on a 
substantial uumber of small entities. 
This regulation does not require a 
regulatory flexibility analysis. 

VI, Paperwork Reduction Act 

This rule does not contain any 
information collection requirements 
subject to OMB review under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. 

Lisi of Sul;jects in 40 CFR Part Z61 

Hazardous materials, Recycling. 
Dated: May 21, 1986, 

Loo M. Thomas, 
Adnu'nist.rator. 

For reason• set out in the preamble, 40 
CFR Part 261 is amended as follows: 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

1. The authority citation for Part 261 
continues to read as fallows: 

Authorily: Sections lOOB, 2002(a), 3001, and 
3002 of the Solid We.ate DlBposnl Act, ns 
amended by the Resource Conservation and 
Recovery Act of 1976, an a.mended (42 U.S.C. 
§ § 6905, 6912(a], 6921, and 6922]. 

2. Section 261.32 is amended by 
revising EPA Hazardous Waste No. 
K062 to read an fallows: 

§ 261.32 Hazardous Waatea From SpscUlo 
Sources. 
• • 

lndustfy 
and EPA 
ha=d-

""' waste 
No. 

• • • 

K062 ,_ .. _ .. Spsnt pickle l!quor ge1'!0Ullad by (C,TJ 
tlteel linlsh!ng operations ol 
plants thal produco iron er e-toot. . . . 

[FR Doc. 86-11800 Filed 6-27-86; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 264 and 265 

[SWH-FRL-3015-3] 

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facllllies; Liability Coverage 

AGENCY: Environmental Protection 
Agency. 
ACTION: Interim final rule. 

SUMMARY: On August 21, 1985 (50 FR 
33902), the Environmental Protection 
Agency (EPA or the Agency) published a 
notice of proposed rulemaking to amend 
the financial responsibility requirements 
concerning liability coverage for owners 
and operators of hazardous waste 
treatment, storage, and disposal 
facilities (50 FR 33902). The proposal set 
forth several regulatory options under 
consideration by the Agency to provide 
relief for owners and operators who 
have encountered difficulties in 
obtaining insurance necessary to comply 
with these requirements. EPA is today 
amending these requirements in interim 
final fonn to allow use of one additional 
financial responsibility mechanism: A 
corpOrate guarantee. This action i;vill~ 
facilitate greater compliance with the 
liability coverage requirements. The 
Agency is B.lso requesting comments on 
the form of the guarantee. 
EFFECTIVE DATE: These regulations shall 
become effective September 9, 1986. 
ADDRESSES: The public must send an 
original and two copies of their 
comments on the interim final rule no 
later than August 11, 1986, to: EPA 
RCRA docket, (S-212) (WH-562) U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460. 
Place the docket #F-86-CGIF-FFFFF on 
your comments. The comments received 
plus the record supporting this 
rulemaking are available for public 
inspection at the· docket room from 9:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding holidays. The public 
must make an appointment to review 
docket materials. As provided in 40 CFR 
Part 2, a reasonable fee may be charged 
for copying services. 
FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free, at (800) 424-
9346 or at (202) 382-3000. For technical 
information, contact Carlos M. Lago, 
Office of Solid Waste (HW-562B), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 
(202) 382-4780. 
SUPPLEMENTARY INFORMATION: 

I. Authority 

II. Background 
A. Current Liability Coverage 

Requirements 
8. August 21, 1985, Proposed Rule 

III. Authorization of the Corporate Guarantee 
IV. Response to Comments on Corporate 

Guarantee 
V. Effective Date 
VI. State Authority 
Vil. Request for Comments 
VIII. Executive Order 12291 
IX. Paperwork Reduction Act 
X. Regulatory Flexibility Act 
XI. Supporting Documents 
XII. List of Subjects 

I. Authority 

This regulation is being promulgated 
under the authority of sections 2002(a), 
3004, and 3005 of the Solid Waste 
Disposal Act: as amended by the 
Resource Conservation and Recovery 
Act, as amended [42 U.S.C. 6912(a), 6924, 
and 6925]. 

II. Background 

A. Current Liab11ity Coverage 
Requirements 

Section 3004(a)(6) of the Resource 
Conservation and Recovery Act, as 
amended (RCRA), requires EPA to 
establish financial responsibility 
standards for owners and operators of 
hazardous waste management facilities 
as may be necessary or desirable to 
protect human health and the 
environment. 

On April 16, 1982, EPA promulgated 
regulations requiring owners and 
operators to demonstrate liability 
·coverage during the operating life of the 
facility for bodily injury and property 
damage to third parties resulting from 
accidental occurrences arising from 
facility operations (47 FR 16554). Under 
the liability coverage regulations {40 
CFR 264.147 and 265.147), owners and 
operators of hazardous waste treatment, 
storage, and disposal facilities are 
required to demonstrate, on a per firm 
basis, liability coverage for sudden 
accidental occurrences in the amount of 
$1 million per occurrence and $2 million 
annual aggregate, exclusive of legal 
defense costs. Owners and operators of 
surface impoundments, landfills and 
land treatment facilities are also 
required to demonstrate, on a per firm 
basis, liability coverage for nonsudden 
accidental occurrences in the amount of 
$3 million per occurrence and $6 million 
annual aggregate, exclusive of legal 
defense costs. "First-dollar" coverage is 
required; that is, the amount of any 
deductible must be covered by the 
insurer, who may have a right of 
reimbursement of the deductible amount 
from the insured. Financial 
responsibility can be demonstrated 

through a financial test, liability 
insurance, or a combination of the two. 

The requirements for coverage of 
sudden accidental occurrences became 
effective on July 15, 1982. The 
requirements for nonsudden accidental 
occurrences were phased in gradually 
according to annual dollar sales or 
revenue figures of the owner or 
operator. January 16, 1985 was the final 
phase-in date. 

Congress has expressed its support for 
financial responsibility requirements in 
section 213 of the Hazardous and Solid 
Waste Amendments of 1984 (RCRA 
section 3005(e}). That section provides 
for the termination of interim status for 
all land disposal facilities by November 
8, 1985, unless: (1) The owner or 
operator applies for a final 
determination regarding the issuance of 
a permit by that date and {2) certifies 
that the facility is fn compliance with all 
applicable ground water monitoring and 
financial responsibility requirements for 
liability coverage, closure, and post
closure care. Prior to the enactment of 
HSWA, a facility's interim status could 
be terminated only when final 
administrative disposition of the permit 
application was m·ade, or if the facility 
failed to furnish the necessary 
application information. 

B. August 21, 1985, Proposed Rule 

Some owners and operators have 
. encountered difficulties in obtaining 
insurance necessary to comply with the 
liability cov.erage requirements. In the 
notice of proposed rulemaking published 
by EPA on August 21, 1985 (50 FR 33902), 
the Agency considered taking one or a 
combination of the following five 
regulatory actions in response to this 
problem: 

(1) Maintain the existing 
requirements: 

(2) Clarify the required scope of 
coverage and/ or lower the required 
levels of coverage; 

(3) Authorize other financial 
responsibility mechanisms: 

(4) Authorize waivers; and 
(5) Suspend or withdraw the liability 

coverage requirements. 
The Agency has decided at this time 

to authorize owners and operators to 
use a corporate guarantee as another 
mechanism to comply with the liability 
coverage requirements. EPA is still 
considering the other options proposed 
in the August 21, 1985, Notice of 
Proposed Rulemaking, and i;vill publish 
its decision in the future. Comments on 
the proposed rule that address the 
corporate guarantee are discussed in 
Section IV of this preamble. Comments 
on other issues raised by the proposal 
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will be addressed in subsequent 
publications. · 

III. Authorization of the Corporate 
Guarantee 

To enable more firms to comply with 
the liability coverage required during a 
facility's operating life, the Agency has 
decided to revise 40 CFR 264.147, 
264.151, and 265.147 to authorize, in 
addition to insurance and the financial 
test, the use of the corporate guarantee. 
The Agency believes this will provide 
owners and operators with greater 
flexibility while still ensuring that funds 
will be available to pay third-party 
liability claims. Use of the corporate 
guarantee is consistent with EPA's 
closure and post-closure financial 
responsibility regulations (40 CFR 
264.143, 264.145, 265.143 and 265.145) and 
with Congressional intent. In the 1984 
Hazardous and Solid Waste 
Amendments (HSWA), Congress 
provides that RCRA financial 
responsibility for liability insurance may 
be established by, among other options, 
guarantees and self~insurance (HSWA 
section 205; section 3004(t) of RCRA). 

A corporate guarantee is a promise by 
one corpora ti on to answer for the 
default of another. It is a collateral 
undertaking and presupposes another 
obligation which is identified in the 
guarantee. There is ordinarily a contract 
or other agreement between the 
principal (obligor) and a third party 
creating the primary obligations. The 
guarantee is then a contract between the 
principal and the guarantor, 
guaranteeing payment of the primary 
obligation. However, in the corporate 
guarantee that is the subject of today's 
rule, the obligation between the 
principal and third party will generally 
arise out of tort liability, not contract. In 
any case, if the principal defaults on the 
primary obligation, then the guarantor is 
liable lo the third party on the obligation 
created by the guarantee. As provided in 
§§ 264.147(g)(l) and 265.147(g)(l) of 
today's rule, the guarantor must be the 
parent corporation of the owner or 
operator, directly owiling at least 50 
percent of the voting stock of the 
corporation that owns or operates the 
facility: the latter corporation is deemed 
a "subsidiary" of the parent corporation. 

The Agency has decided lo allow use 
of the corporate guarantee only if the 
guarantor is the parent corporation of 
the owner or operator because it 
believes such a guarantee is more likely 
to be enforceable under state law, and 
because the parent corporation is 
interested in its subsidiaries' 
performance, and is in a better position 
than other corporate entities to ensure 
that the facilities in question are being 

operated in conformance with EPA 
regulations. 

The corporate guarantee that is the 
subject of today's rule differs from the 
corporate guarantee for closure or post
closure care in several ways. First, and 
most important, the guarantee is not 
made to the Environmental Protection 
Agency, as obligee, Instead, the 
corporate guarantee for liability 
coverage is made by the corporate 
parent on behalf of the owner or 
operator "to any and all third parties 
who have sustained or may sustain 
bodily injury or property damage caused 
by [sudden and/ or nonsudden] 
accidental occurrences arising from 
operations of the facilities covered by 
[the] guarantee". Unlike the corporate 
guarantee for closure or post-closure 
care, EPA cannot take action to enforce 
the terms of the corporate guarantee for 
liability coverage. Action to notify the 
corporate guarantor of an obligation to 
pay under the terms of the guarantee 
will have to be taken by injured parties 
who are covered by the guarantee. 

Second, the Agency has modified the 
cancellation provisions. The guarantee 
for closure and/or post-closure care may 
be terminated 120 days or later, after 
notice is provided to the EPA Regional 
Administrator. In that case, the 
guarantor is responsible for providing 
alternative financial assurance if the 
O\-vner or operator fails to provide such 
ass.urance. Today's rule, hovvever, 
provides guarantor cannot terminate a· 
liability cover_age guarantee unless and 
until the owner or operator obtains 
alternative liability coverage that the 
Regional Administrator(s) for the 
Region(•) in which the facility[ies) is 
(are) located approve(s). We believe 
that this formulation will better provide 
continued assurance of financial 
responsibility. In addition, while the 
Regional Administrator can require an 
owner or operator to undertake closer or 
post-closure actions, and may decide to 
invoke that authority upon receipt of a 
cance1lation notice, no comparable 
authority exists for third-party liability. 

Finally, the Agency has added a 
requirement, not found in the corporate 
guarantee for closure or post-closure 
care, that the guarantee is to be 
interpreted and enforced in accordance 
with the laws of the Stale of 
incorporation of the guarantor. This 
clause is intended to operate in 
conjunction with the regulatory 
requirement in § 264.147(g)(2) to ensure 
that the corporate guarantee for liability 
is valid and enforceable under the 
relevant State law. Section 264.147(g)(2) 
provides that the corporate guarantee 
may be used to satisfy the liability 

coverage requirements only if the 
Attorney Genera\(s} or insurance 
co1nmissioner(s) of the State(s) in which 
the guarantor is incorporated and the 
State(s) in which the facility(ies) 
covered by the guarantee is (are) 
located have submitted a written 
statement to EPA that a corporate 
guarantee executed as required is a 
legally valid and enforceable obligation 
in that State. The Agency expects in this 
way to ensure that State limitations on 
the powers of corporations to undertake 
guarantee obligations will not affect the 
operation of the corporate guarantee for 
liability. 

Because EPA recognizes that a 
subsidiary's assets and liabilities are 
usually consolidated into the balance 
sheet of parent corporations, the Agency 
has decided not to allow a corporate 
subsidiary to use the financial test in 
combination with the corporate 
guarantee. Ho\'\'ever, an owner or 
operator may use insurance in 
combination with either the financial 
test or the corporate guarantee to 
comply with the liability requirements 
(§ 264.147(a)(3) and§ 265.147(a)(3)). 

EPA has decided to allow use of the 
corporate guarantee because it may 
provide relief for some owners and 
operators who are unable to obtain 
insurance. However, the Agency has 
concerns about the enforceability of the 
guarantee under State insurance law. 
This is a major reason why the 
guarantee is restricted to parents. In 
addition, because· the validity of the 
corporate guarantee will depend on 
applicable state law, the guarantee will 
be allowed only for facilities in States 
where the State Attorney General or 
State insurance commissioner has 
certified to EPA that the guarantee is 
fully valid and enforceable by third
parties who are injured by accidents 
arising from the operations of the 
facility involved. EPA has sent requests 
to the Attorney General in each State for 
an opinion on this subject. A list of non
authorized States where the parent 
corporate guarantee is fully valid and 
enforceable will then be compiled by the 
Agency to be published In the Federal 
Register in the near future. 

IV. Summary of and Response to 
Comments on Corporate Guarantee 

In the August 21, 1985 notice of 
proposed rulemaking, the Agency 
requested comments on whether the 
corporate guarantee should be 
authorized as an alternative mechanism 
for demonstrating financial assurance 
for liability coverage. The Agency 
previously considered authorizing the 
corporate guarantee as an alternative 
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financial assurance mech11nism for 
llnbility coverage, but had majnr 
questions about the validity and 
enforceability of such an arrangement, 
especially with respect to State 
insurance la\.vs (47 FR 16547 (April 16, 
1982)). 

The Agency requested con1rnents on 
the potential advantages and 
disadvantages- of authorizing owners 
and operators to use a corporate_.
guarantee to demonstrate financial 
assurance for liability coverage. In 
particular, comments were requested on 
the validity and the enforceability of 
this mechanism with respect to State 
laws. Most commenters on the proposed 
rule strongly endorsed the corporate 
guarantee as an additional financial 
responsibility alternative for satisfying 
liability coverage requirements. 

Commenters stated that the corporate 
guarantee is a Common commercial 
insirumcnt and that most States' general 
corporation laws autho1'ize corporations 
to enter into guarantee contracts. The 
commenters who provided information 
about State insurance laws generally 
stated that the corporate guarantee for 
liability coverage would be valid under 
their State's stat~tes. For example, one 
commenter from North Carolina said 
that initial research sho\ved that the 
corporate guarantee would be a valid 
and enforceable obligation under North 
Carolina law. In addition, a commenter 
noted that Colorado and Montana 
currently allow the corporate guarantee 
for liability coverage. One commenter in 
Kentucky said that normal transporters, 
incl~ding hazardous waste transporters, 
are allowed to self-insure through their 
parent corporations to satisfy the 
Kentucky Department of 
Transportation's requirements for 
transporters. 

Several commenters stated that if a 
corporate guarantee were allowed as an 
alternate mechanism, they would take 
advantage of that option. One 
commenter suggested that allowing the 
corporate guarantee to demonstrate 
financial assurance for liability 
coverage could increase compliance 
with the liability coverage requirements. 
Louisiana strongly supported the use of 
the corporate guarantee, stating that 
preliminary analysis showed that it 
\vould allow medium-sized companies 
and commercial hazardous waste 
disposers to comply with the liability 
coverage rules. 

Several commenters- noted that use of 
the corporate guarantee might simplify 
the task of preparing financial assurance 
documentation, which would result in 
increased compliance with the 
regulations. Because many subsidiaries 
consolidate their financial statements 

with parent corporations, they do not 
have separately audited financi31 
statements. According to some 
comrnenters, requiring each subsidiary 
to comply with the financial test greatly 
increases the cost of compliance and 
generates significant quantities of 
duolicate documentation. 

Commenters also offered various 
other arguments in support of use of the 
corporate guarantee for liability 
coverage. Several said that the 
guarantee is consistent with existing 
business practices. Financial institutions 
have used corporate guarantees to 
assure repayment of debt by a 
subsidiary. The commenters believed 
that corporate guarantees would 
provide a cost-effective alternative to 
obtaining insurance. One commenter 
suggested that the corporate guarantee 
would better achieve the goal of the 
liability coverage regulations, because, 
unlike many insurance policies, it would 
provide financial assurance for liability 
exposure from pre-existing 
contamination. 

Commenters who opposed use of the 
corporate guarantee as an alternative 
mechanism for demonstrating financial 
assurance for liability coverage made 
several arguments. First. some 
commenters were concerned that the 
guarantee would not be valid or 
enforceable. The Agency shares that 
concern, and is thus requiring that 
before a corporate guarantee can be 
used to demonstrate financial 
assurance, the State Attorney General(s} 
or insurance co1nmissioner(s} in the 
State(s) where the guarantor is 
incorporated and where the facility{ies) 
is (are) located must issue a written 
statement that under the laws of that 
(these] State(s) such a guarantee is valid 

. and enforceable. 
Second, some commenters suggested 

that the corporate guarantee would not 
be an effective financial assurance 
mechanism in the long run because 
parent corporations eventually would 
find themselves in the situation 
currently faced by some private 
insurance companies, that is, subject to 
extensive litigation and clean-up 
expenses. The Agnecy believes that a 
parent will have a strong interest in 
ensuring that a guaranteed subsidiary 
has sufficient pollution monitoring and 
safety measures to prevent and 
minimize accidential releases and third 
party damages from occurring at the 
subsidiaries' TSDFs. In addition, where 
third party damages occur, the parent 
guarantor's financial liability Will be 
limited to the amount of the guarantee, 
exclusive of legal defense costs. 

One commenter asked whether it was 
advisable for a corporate parent to 

advance a gunrantee to a company that 
cannot obtain liability insurance, and 
wondered if that opened the door to a 
lawsuit against the parent's directors 
and officers. Parent corporations should 
use good judgment about the guarantees 
that they provide to subsidiaries. 
Nevertheless, the inability of a 
subsidiary to obtain liability insurance 
is not necessarily an indication that the 
subsidiary's facilities are likely to cause 
dantages to third parties and should be 
closed. 

Commenters argued that a parent 
corporation might guarantee 
subsidiaries for which the parent did not 
have ·the funding to provide liability 
coverage. The Agency disagrees. The 
requirement that a parent corporation 
seeking to provide a corporate. 
guarantee must satisfy the requirements 
of the financial test will provide 
assurance that the parent corporation 
has sufficient financial strength to issue 

- the guarantee. 
Con1menters v-1ho were concerned 

about the November 6, 1985, deadline 
for certifying compliance with the 
liability coverage requirements 
suggested combining the corporate 
guarantee with another alternative, such 
as waivers. Commenters suggested that 
the Agency should grant waivers to 
those facility owners and operators who 
could Ilot certify compliance with the 
financial responsibility requirements for 
liability coverage, closure, and post
closure care on November a, but who 
could use the corporate guarantee once 
it is authorized. The Agency cannot 
adopt this suggestion. Under section 
3005[e) of RCRA, facilities who did not 
certify compliance with the liability 
coverage regulations by November 6, 
1985, lost interim status. The Agency 
does not have authority to nullify that 
event. 

One commenter suggested that the 
following concerns should be addressed 
in developing any corporate guarantee: 
(1) Whether funds would be·required to 
be set aside or otherwise available for 
third party claims; and (2} whether, 
because of the complexity of the 
guarantee, third parties would be 
inhibited from obtaining access to 
"legitimate" compeitsation funds or 
whether inordinate time and resources 
would be required to enforce the 
guarantee. The Agency has considered. 
these issues in promulgating the 
corj:lorate guarantee. Although the 
guarantor is not required to set aside 
funds for third party compensation, it 
must pass the financial test and thereby 
demonstrate that it has sufficient funds 
to implement its guarantee, if necessary. 
Second, as discussed in detail in Section 
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III, the Agency has attempted to design 
the corporate guarantee to allow for the 
easiest possible enforcement by third 
parties. 

In summary, the Agency disagrees 
with those commenters who opposed 
use of the corporate guarantee as an 
alternative mechanism. Although certain 
State laws may not authorize use of the 
corporate guarantee for liability 
coverage, the Agency believes that in 
most Stateti the guarantee will be valid 
and enforceable. Under a corporate 
guarantee, the parent corporation 
guarantees its subsidiary's obligations 
and therefore has a direct financial 
stake in its subsidiaries' actions. The 
strict requirements of the financial test 
will deter a parent corporation from 
issuing a guarantee for a subsidiary 
when it does not have adequate 
financial strength to assure the 
availability of funds for third party 
liability claims. The Agency believes 
that expanding the number of available 
options is desirable, given the present 
state of the insurance market and the 
high level of assurance provided by the 
corporate guarantee. 

V. Effective Date 

This regulation is being published in 
"interim final form". This means that 
although the regulation will be effective 
in 60 days, the Agency solicits 
comments on the regulation (in 
particular the form of the corporate 
guarantee), and may modify it in 
response to additional public comment. 

Section 3010(b) of RCRA provides that 
EPA's hazardous waste regulations and 
revisions thereto generally take effect 
six months after their promulgation. The 
purpose of this requirement is to allow 
sufficient lead time for the regulated 
community to prepare to comply with 
major new regulatory requirements. The 
statute allows for a shorter period prior 
to the effective date, however, for "good 
cause" (among other reasons), which the 
Agency believes exists here. The 
Agency believes that an effective date 
six months after promulgation for the 
amendment promulgated today, would 
cause substantial and unnecessary 
disruption in the implementation of the 
existing regulations and would be 
contrary to the interest of the regulated 
community and the public. 

Today's amendment adopts the 
corporate guarantee as another 
mechanism for complying with third· 
party liability coverage requirements 
and thus makes it easier for some 
owners and operators to act in 
accorcJ.ance with the RCRA liability 
coverage regulations. The Agency 
believes that it makes little sense to 
delay needed relief to owners or 

operators by an additional four monthB. 
However, because the Agency may wish 
to revise the form of the guarantee on 
the basis of public comment, the 
amendments lo § § 264.147, 264.151 and 
265.147 promulgated in this rulemaking 
action will not be effective until 60 days 
from the date of this Federal Register 
notice. 

VI. State Authority 

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CF'R 
Part 271 for the standards and 
requirementa for authorization.) 
Following authorization, EPA retains 
enforcement authority under sections 
3008, 7003, and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility. 

Today's announcement will be 
automatically applicable only in those 
States that do not have final 
authorization. In authorized States, the 
requirements will not be applicable 
unless and until the State revises its 
program to adopt equivalent 
requirements under State law. 

It should be noted that authorized 
States are required to modify their 
programs only when EPA promulgates 
Federal standards that are more 
stringent or broader in scope than the 
existing Federal standards. For those 
Federal program changes that are less 
stringent or reduce the scope of the 
Federal program, States are not required 
to modify their programs. This is a result 
of section 3009 of RCRA, which allows 
States to impose standards in addition 
to those in the Federal program. 

The standards promulgated today are 
considered to be less stringent than the 
existing Federal requirements. 
Therefore, authorized States are not 
required to modify their programs to 
adopt requirements equivalent or 
substantially equivalent to the 
provisions listed above. 

VII. Request for Public Comment 

Although the use of a corporate 
guarantee was proposed August 21, 
1985, the Agency did not specify what 
form the guarantee would take. We 
believe that the guarantee form included 
in § 264.151 of today's rule will generally 
be valid and enforceable. At a minimum, 
section 3004(t] of RCRA provides for a 
right of direct action against guarantors 
in the event of bankruptcy of the owner 
or operator, or if a court's jurisdiction 
cannot be obtained over an owner or 
;operator likely to be ,insolvent at the 
time of judgment. Moreover, we believe 
that a right of action under the 
guarantee set forth in today's rule will 

lie against the guarantor vvhenever a 
judgment has been obtained against the 
owner or operator or a settlement 
agreement has been executed. 

However, due to the unusual nature of 
the guarantee (i.e., it is a general 
guarantee designed to assure payment 
of tortious, rather than contractual, 
obligations to unidentified third parties], 
the Agency would appreciate public 
comments on the form itself. In 
particular, the Agency requests 
comments on whether any 1nodifications 
to the form would be desirable to 
facilitate claims by injured third parties 
against the guarantor. We do not solicit 
comments on the § 264.147 and § 265.147 
requirements themselves. 

Two copies of all comments should be 
sent, no later than 30 days after the <late 
of this notice to: EPA public docket, 
room S-212, U.S. EPA, 401 M Street SW., 
Washington, DC 20460, where they may 
be inspected by all interested parties. 

VIII. Executive Order 12291 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. The regulatory amendments being 
considered today to the liability 
coverage requirements are not !'major 
rules". The options under consideration 
will not likely result in a significant 
increase in costs (but are likely to 
decrease costs) and thus are not a major 
rule; no Regulatory Impact Analysis has 
been prepared. 

IX. Papenvork Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 el 
seq., and have been assigned OMB 
control number 2050-0036. 

X. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
of 1950 (5 U.S.C. 801 el seq.), Federal 
Agencies must, in developing 
regulations, analyze their impact on 
small entities (small businesses, small 
government jurisdictions, and small 
organizations). The option under 
consideration relaxes the existing 
insurance requirements and thus 
commonly reduces costs associated with 
compliance. 

Accordingly, I certify that thls 
proposed regulation will not have a 
significant impact on a substantial 
number of small entities. 
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XI. Supporting Documents 

Supporting documents available for 
this interim final rule include comments 
on the August 21, 1985 proposed rule, 
summary of the comments. and 
background documents on the financial 
test for liability coverage. In addition, 
background documents prepared for 
previous financial assurance regulations 
are also available. 

All of these suppo'rting materials are 
available for revie\V in the EPA public 
docket (RCRA docket #F-86-CGJF
FFFFF), Room S-212, Waterside Mall, 
401 M Street SW., Washington, DC 
20460. 

List of Subjects 

40 CFR Part 264 

Hazardous waste, Insurance, 
Packaging and containers, Reporting 
and recordkeeping requirements, 
Security measures, Surety bonds. 

40 CFR Part 265 

Hazardous waste, Insurance, 
Packaging and containers. reporting and 
recordkeeping requirements, Security 
measures, Surety bonds, Water supply. 

Dated: July 3, 1986. 
Lee M. Thomas, 
Ad1ninistrator. 

For reasons set out in the preamble, 
Title 40 of the Code of Federal 
Regulations is amended as follows: 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES: LIABILITY COVERAGE 

40 CFR Part 264 is amended as 
follO\VS: 

1; The authority citation for Part 264 
continues to read as follows: 

Authority: Secs. 1006, 2002(a], 3004 and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, and 6925). 

2. In § 264.147, paragraph (g) is 
redesignated as paragraphs (h}, 
paragraph (a)[3), (b)(2), (a)(2), and (b)[3) 
are revised, and a new paragraph (g) is 
added, to read as follo\vs: 

§ 264.147 Llabitlty requirements~ 

(a)"' * "' 
(2) An owner operator may meet the 

requirements of this section by passing a 
financial test or using the corporate 
guarantee for liability coverage as 
specified in paragraph (g) of this section. 

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test. insurance, the corporate guarantee, 

a con1bination of the financial test and 
insurance, or a cornbint1tion of the 
corporate guarantee and insurance. The 
amount of coverage demonstrated must 
total at least the minin1um amounts 
required by this paragraph. 

(b) "' •• 
(2) An owner or operator may meet 

the requirements of this section by 
passing a financial test or using the 
corporate guarantee for liability 
coverage as specified in paragraphs (f] 
ahd (g) of this section. 

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test, insurance, the corporate guarantee, 
a combination of the financial test and 
insurance, or a combination of the 
corporate guarantee and insurance. The 
amounts of coverage demonstrated must 
total at least the minimum amounts 
required by this paragraph. 

(g) Corporate guarantee for liability 
coverage. 

(1) Subject to subparagraph (2), an 
owner or operator may meet the 
requirements of this section by 
obtaining a written guarantee, 
hereinafter referred to as "corpora.te 
guarantee,'' The guarantor must be the 
parent corporation of the owner or 
operator. The guarantee must meet the 
requirements for owners or operators in 
paragraphs ([)(1) through (7) of this 
section. The wording of the corporate 
guarantee must be identical to the 
wording specified in § 264.151(h)[2). A 
certified copy of the corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph ([)(3) of this section. The 
terms of the corporate guarantee must 
provide that: 

(i) If the owner or operator fails to 
satisfy a judgment based on a 
determination of liability for bodily 
injury or property damage to third 
parties caused by sudden or nonsudden 
accidental occurrences (or both as the 
case may be), arising from the operation 
of facilities covered by this corporate 
guarantee, or fails to pay an amount 
agreed to- in settlement of claims arising 
fro:qt or alleged to arise from such injury 
or damage, the guarantor will do so up 
to the limits of coverage. 

(ii) The corporate guarantee will 
remain in force unless the guarantor 
sends notice of cancellation by certified 
mail to the owner or operator and to the 
Regional Administrator(s). This 
guarantee may not be terminated unless 
and until the EPA Regional 
Administrator(s) approve[s) alternate 
liability coverage complying with 
section 264.147 and/or 265.147. 

(2) A corporate guarantee may be 
used to satisfy the requirements of this 
section only if the Attorney General{s] 
or insurance commissioner{s) of the 
State in whiuh the guarantor is· 
incorporated and the State(s) in which 
the facility(ies) covered by the 
guarantee is (are) located has {have) 
submitted a written statefi\ent to EPA 
that a corporate guarantee executed as 
described in this section and Section 
264.151(h)(2) is a legally valid and 
enforceable obligation in that State. 

• 
3. In § 264.151, paragraph (g) is revised 

to read as follows: 

§ 264.151 Wording of the Instruments. 
• • . . ' . 

(g) A letter from the chief financial 
officer, as specified in § 264.147(f) or 
§ 265.147(f) of this chapter, must be 
worded as follows, except that 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted: 

Letter From Chief Financial Officer 
[Address to Regional Administrator of, 

every Region in which facilities for which 
financial responsibility is to be demonstrated 
through the financial test are located.J 

I am the chief financial officer of [firm's 
name and address]. This letter is-in support 
of the use of the financial test to demonstrate 
financial responsibility for liability coverage 
[insert "and cl6sure and/or post-closure 
care" if applicable] as specified in Subpart H 
of40 CFR Parts 264 and 265. 

[Fill out the following paragraphs regarding 
facilities and liability coverage. If there are 
no facilities that belong in a particular 
paragraph, write "None" in the space 
indicated. For each facility, include its EPA 
Identification Number, name, and address.] 

The firm identified above ls the owner or 
operator of the following facilities for which 
liability coverage for [insert "sudden" or 
"nonsudden" or "both sudden and 
nonsudden"J accidental occurrences is being 
demonstrated through the financial test 
specified in Subpart Hof 40 CFR Parts. 264 
and 265:---. 

The firm identified above guarantees, 
through the corporate guarantee specified fn 
Subpart H of 40 CFR Parts 264 and 265, 
liability coverage for [insert "sudden" or 
"nonsudden" or "both sudden and 
nonsudden"] accidental occurrences at the 
following facilities owned or operated by the 
following subsidiaries of the firm: __ 

llf you are using the financial test to 
demonstrate coverage of both liability and 
closure and post-closure care, fill in the 
following four paragraphs regarding facilities 
and associated closure and post-closure cost 
estimates. If there are no facilities that belong 
in a particular paragraph, write "None" in the 
space indicated. For each facility, include its 
EPA Identification Number, name, address, 
and current closure and/or post-closure cost 
estimates. Identify each cost estimate as. to 
whe!her it is for closure or post-closure care.] 
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1. The firm id1!nlified above owns or 
operates Lhc following fncilities for which 
financinl assurance for closure or post
closure care is demonstrated through the 
financial test specified in Subpart H of 40 
CFR Parts 264 and 265. The current closure 
and/or post-closure cost estimates covered 
by the tes! are shown for each fHcility: __ ~ 

2. The firm idenlified above guarantees, 
through the corporate guarantee specified in 
Subpart H of 40 CPR Parts 264 and 265, the 
closure and post-closure care of the following 
facilities owned or operated by its 
subsidiaries. The current cost estimates for 
the closure or post-closul'e care so 
guaranteed are shown for each 
facility: __ , 

3. In States where EPA is not administering 
the financial requirements of Subpart H of 40 
CFR Parts 2f34 and 265, this firn1 is 
demonstrating financial assurance for the 
closure or post-closure care of the following 
facilities through the use of a test' equivalent 
or substantially equivalent to the financial 
test specified in Subpart H of 40 CFR Parts 
264 and 265. The current closure or post
closure cost estimates covered by such a test 
are shown for each facility: __ , 

4. The firm identified above owns or 
operates the following hazardous waste 
management facilities for which financial 
assurance for closure or, if a disposal facility, 
post-closure care, is not demonstrated either 
to EPA or a State through the financial test or 
any other financial assurance mechanisms 
specified in Subpart Hof 40 CFR Parts 264 
and 265 or equivalent or substantially 
equivalent State mechanisms. The current 
closure and/or post-closure cost estimates 
not covered by such financial assurance are 
shown for each facility: __ , 

$,This firm is the owner or operator of the 
following UIC facilities for which financial 
assurance for plugging and abandonment is 
required under Part 144. The current closure 
cost estimates as required by 40 CPR 144.62 
are shown for each facility: __ , 

This firm [insert "is required" or "is not 
required"] to file a Form 10K with the 
Securities and Exchange Commission (SEC} 
for the latest fiscal year." 

The fiscal year of this form ends on [month, 
· dayJ. The figures for the following items 

marked with an asterisk are derived from this 
firm's independently audited, year-end 
financial statements for the latest completed 
fiscal year, ended [date}. 

4. In§ 264.151, introductory paragraph [h) is 
redesignated as paragraph [h){l) and a new 
paragraph (h)(2) is added to read as follows: 

§ 264.151 Wording of the instruments. 

(h)(Z) A corporate guarantee, as 
specified in § 264.147(g) or § 265.147(g) of 
this Chapter, must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

Corporate Guarantee for Liability Coverage 

Guarantee made this fdate] by [name of 
guaranteeing entity]. a business corporuUon 

org;inized under the laws of the Slate of 
linsP.rt name of S!aleJ, herein referred to as 
gunrnnlor, on behalf of our subsidiary [ownP.l' 
or operator] of !business address], to any and 
all third parties who have sustained or may 
suslain bodily injury or property damage 
caused by (sudden and/or nonsuddenJ 
accidental occurrences arising from operation 
of the facility(ies) covered by this guarantee. 

Recitals 
1. Guarantor meets or exceeds the financial 

test criteria and agrees to comp-ly with the 
reporting requirements for guarantors as 
specified'in 40 CFR 264.147(g) and 265.147(g), 

2. [Owner or operator] owns or operates 
the following hazardous waste management 
facility(ies) covered by this guarantee: [List 
for each facility: EPA Identification Number, 
name, and address.] This corporate guarantee 
satisfies RCRA third-party liability 
requirements for [insert "sudden" or 
"nonsudden" or "both sudden and 
nonsudden"] accidental occurrences in 
above-named owner or operator facilities for 
[insert dollar amount! of coverage. 

3. For vall!e received from [owner or 
operatorl, guarantor gurarantees to any and 
all third parties who have sustained or may 
sustain bodily injury or property damage 
caused by [sudden and/or nonsuddenJ 
accidental occurrences arising from 
operations of the facility(ies) covered by this 
guarantee that in the event that [owner or 
operator] fails to satisfy a judgment or award 
based on a determination of liability for 
bodily injury or property damage to third 
parties caused by [sudden and/or 
nonsudden] acidential occurrences, arising 
from the operation of the above-named 
facilities, or fails to pay an amount agreed to 
in settlement of a claim arising from or 
alleged to arise from such injury or daffiage, 
the guarantor will satisfy such judgment(s}, 
award{s), or settlement agreement(s) up to 
the limits of coverage identified above. 

4. Guarantor agrees that if. at the end of 
any fiscal year before termination of this 
guarantee, the guarantor fails to meet the 
financial test criteria, guarantor shall send 
within 90 days, by certified mail, notice to the 
EPA Regional Administrator(s) for the 
Region(s) in which the facility(ies) is (are) 
located and to [owner or operator] that he 
intends to provide alternate liability coverage 
as specified in 40 CFR 264.147 and 265.147, as 
applicable, in the name of [owner or 
operator]. Within 120 days after the end of 
such fiscal year, the guarantor shall establish 
such liability coverage unless [owner or 
operator] has done so. 

5. The guarantor agrees to notify the EPA 
Regional Administrator by certified mail of a 
voluntary or involuntary proceeding under 
Title 11 (Bankruptcy), U.S. Code,· naming 
guarantor as debtor, within 10 days after 
commencement of the proceeding. 

6. Guarantor 'agrees that within 30 days 
after being notified by an EPA Regional 
Administrator of a determination that 
guarantor no longer meets the financial test 
criteria or that he is disallowed from 
continuing as a guarantor, he shall establish 
alternate liability coverage as specified in 40 
CFR 264.147 or 265.147 in the name of [owner 
or operator]. unless [owner or operator] has 
done so. 

7. Guarantor rP.serves the right to modify 
this agreement to take into account 
amendment or modification of the liability 
requirements set by 40 CFR 264.147 and 
205.147, pr.ovided that such modification shall 
become effective only if a Regional 
Administrator does not disapprove the 
modification within 30 days of receipt of 
notification of the modification. 

8. Guarantor agrees to remain bound under 
this guarantee for so long as (owner or 
operator] iliut:ii cu1nply with the applicable 
requirements of 40 CFR 264.147 and 265.147 
for-the above-listed facility(ies}, except as 
provided in paragraph 9 of this agreement. 

9. Guarantor may terminate this guarantee 
by sending notice by certified mail lo the EPA 
Regional Administrator(s) for the Region(s) in 
which the facility(ies) is (are) located and to 
[owner or operator], provided that this 
gurarantee may not be terminated unless and 
until [the owner or operator! obtains, and the 
EPA Regional Administrator(s) approve(s) 
alternate liability coverage complying with 40 
CFR 264.147 and/or 265.147. 

10. This guarantee is to be interpreted and 
enforced in accordance with the laws of 
[State of incorporation of guarantor]. 

11. Guarantor hereby expressly waives 
notice of acceptance of this guarantee by any 
party. 

I hereb'y certify that the wording of this 
guarantee is identical to the wording 
specified in 40 CFR Z84.151(h)(2). 
Effective date: ----------
[Name of guarantor] 
{Authorized signature for guarantor] 
[Name of person signing] 
[Title of person signingj 
Signature of witness or notary: 

PART 255-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, ANO DISPOSAL 
FACILITIES: LIABILITY COVERAGE 

40 CFR Part 265 is amended as 
follows: 

1. The authority citation for Part 265 
continues to read as follo\vs: 

Authority: Secs. 1006, 2002(a), 3004 and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of197B, as amended (42 U.S.C. 
0905, 6908, 6912[a), 6924 and 6925). 

2. In § 265.147, paragraph (g) is 
redesignated as paragraph (h), 
paragraphs (a)(2), (a)(3), (b)(2), and 
(b )(3) are revised, and a new paragraph 
(g) is added, to read as follows: 

§ 265.147 Liability requirements. 

(al * * * 
(2) An owner or operator may meet 

the requirements of this section by 
passing a financial test or using the 
corporate guarantee for liability 
coverage as specified in paragraph (g) of 
this section. 
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(3) An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test, insurance, the corporate guarantee, 
a combination of the financial test and 
insurance, or a combination of the 
corporate guarantee and insurance. The 
amounts of coverage demonstrated must 
total at least the minimum amounts 
required by this paragraph. 

(b)"'"' "' 
(2) An owner or operator may meet 

the requirements of this section by 
passing a financial test or using the 
corporate guatantee for liability 
coverage as specified in paragraphs (f) 
and (g) of this section. 

(3) An owner or operator may 
demonstrate the required liability 
coverage through use of the financial 
test, insurance, the corporate guarantee, 
a combination of the financial test and 
insurance, or a combination of the 
corporate guarantee and insurance. The 
amounts of coverage demonstrated must 
total at least the minimum amounts 
required by this paragraph. 

• • 
(g) Corporate guarantee for liability 

coverage. 

(1) Subject to subparagraph (2), an 
owner or operator may meet the 
requirements of this section by 
obtaining a written guarantee, 
hereinafter referred to as "corporate 
guarantee." The guarantor must be the 
parent corporation of the owner or 
operator. The guarantor.must meet the 
requirements for oWners or operators in 
paragraphs (f)(l) through (7) of this 
section. The wording of the corporate 
guarantee must be identical to the 
wording specified in § 264.151(h)(2). A 
certified copy of the corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph (f)(3) of this section. The 
terms of the corporate guarantee must 
provide that: 

(i) If the owner or operator fails to 
satisfy a judgment based on a 
determination of liability for bodily 
injury or property damage to third 
parties caused by sudden or nonsudden 
accidental occurrences (or both as the 
case may be), arising from the operation 
of facilities covered by this corporate 
guarantee, or fails to pay an amount 
agreed to in settlement of claims arising 
from or alleged to arise from such injury 

or damage, the guarantor will do so up 
to the limits of coverage. 

(ii} The corporate guarantee will 
remain in force unless the guarantor 
sends notice of cancellation by certified 
mail to the owner or operator and to the 
Regional Administrator(s). This 
guarantee may not be terminated unless 
and until the EPA Regional 
Administrator(a) approve{s) alternate 
liability coverage complying with 
§ 264.147 and/or 265.147. 

(2) A corporate guarantee may be 
used to satisfy the requirements of this 
section only if the Attorney General(s} 
or insurance commissioner(s) of the 
State in which the guarantor is 
incorporated and the State(s) in \vhich 
the facility(ies) covered by the 
guarantee is (are) located has (have) 
submitted a written statement to EPA 
that a corporate guarantee executed as 
described in this section and Section 
264.151(h)(2) is a legally valid and 
enforceable obligation in that State, 
• • 
[FR Doc. 86-15673 Filed 7-10-86; 8:45 am] 
BILLING CODE 6560-50-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 261 

[SWH-FRL-3082-6] 

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste 

AGENCY: Environmental Protecton 
Agency. 
ACTION: Final rule; correction. 

SUMMARY: On May 28, 1986 (51 FR 
19320), EPA promulgated a rule to 
amend the regulations for hazardous 
waste managen1ent under the Resources 
Conservation and Recovery Act by 
stating more clearly that the listing for 
spent pickle liquor from steel finishing 
operations (EPl\. Hazardous Waste No. 
K062] applies only to wastes generated 
by iron and steel facilities. Since 
promulgation, the Agency has received 
several questions and comments as to 
the scope of the modified listing. This 
notice clarifies Li.e listing and corrects 
an error. 
DATE: This rule becomes effective on 
September 22, 1986. 
FOR FURTHER INFORMATION CONTACT: 
For general information contact: the 
RCRA Hotline at (BOO) 424-9346 toll-free 
or (202) 382-3000. For information on 
specific aspects of thiS rule contact: 
Jacqueline Sales, Office of Solid Waste 
(WH-5628), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC. 20460, (202) 382-1440. 

I. SUPPLEMENTARY INFORMATION 

A. Background 

On May 23, 1986 (51FR19320), EPA 
promulgated a final rule amending the 
listing for spent pickle liquor (EPA 
Hazardous Waste No. K062) from steel 
finishing operations to apply only to 
spent pickle liquor wastes generated by 
iron and steel facilities. Previously, the 
Agency has been interpreting the listing 
to apply to all industries engaged in 
steel finishing operations. As a result of 
this broad interpretation, the Agency 
received a rulemaking petition from 
several porcelain enamel companies to 
amend or clarify the listing to apply only 
to spent pickle liquor generated by the 
iron and steel industry. These 
companies did not agree with the 
Agency that the pickle liquor generated 
from their processes was covered under 
the spe'nt pickle liquor listing. Rather, 
they assested that spent pickle liquor 
generated by non-iron and steel 

indtuitries would be considered 
hazardous only if it exhibited one or 
more of the characteristics of hazardous 
wastes such as carrosivity or extraction 
procedure (EP) toxicity. After reviewing 
the original listing, the background 
documents, and the additional 
information supplied as a result of the 
rulemaking petition, the Agency 
concluded that the correct reading of the 
scope of the listing would apply the 
listing only to spent pickle liquor 
generated by the iron and steel industry. 

However. in promulgating the final 
rule to amend the spent pickle liquor 
listing, an error was made in defining 
the scope of the listing. In one section of 
the preamble and in the regulatory 
langoage, the listing was stated 
incorrectly as applying only to those 
steel finishing operations that ''produce" 
iron and steel, The Agency had intended 
the listing to apply to all faciiities witl1in 
the iron and steel industry that generate 
spent pickle liquor. In fact, this is 
specified in several other areas of the 
preamble to the final rule [see 51 FR 
19320/1 (summary), 51FR19321/1, and 
51FR1219301/2). In addition, by 
applying the listing to spent pickle liquor 
generated from steel finishing 
operations of all facilities within the 
iron and steel industry, the Agency is 
being consistent with the June 5, 1964, 
final rule (49 FR 23264) which excludes 
lime stabilized waste pickle liquor 
sludge (LSWPLS] generated by plants in 
the iron and steel industry from the 
"derived.from" rule in 40 CFR Z61.3 

1 (c)(2)(i). (LSWPLS is the residue from 

Industry and EPA haWdou9 waste No. 

the treatment of spent pickle liquor.) We 
thus are correcting and clarifying the 
language of the final rule to reflect the 
Agency's stated interest. 

B. Correction 
The following error has been 

identified in the preamble of this rule: 
On page 19321, column, 2, second 
complete paragraph, line 15-change 
"finishing operations of plants that 
produce iron and steel" to "finishing 

....operations of facilities within the iron 
and steel industry (SIC codes and 331 
and 332)", 

Dated: September 11, 1986. 
J.W. McGraw, 
Acting Assistant Administrator 

The following correction is made in 
FR Doc. 86-11869, 51 FR 19320 (May 28, 
1906). 

PART 261-IDENTiFlCATlON AND 
LISTING OF HAZARDOUS WAST:O 

1. The authority citation for Part 261 
continues to reads follows: 

Authority: Secs. 1008, 2002(a), 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1970, as amended [42 U.S.C. 
6905, 6912(a], 6921, and 6922]. 

2. Section 261.32 is amended by 
revising the entry under the iron and 
steel industry for the hazardous waste 
listing K062 to read as follows: 

§ 261.32 Hazardous \"/astes From Specific 
Sources. 
• • • • 

Ha:tard code 

rron and Stoel: x x • k062 ...... N"'M"'-M··· ...... S;>Qnt pickle liquor goners.tad by steel lin· (C.n 
i:Shing openitions ot lacililias withl.n the 
Iron and 1teel industry (SIC Codes 331 

INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1152 

and 332). 

Additions to Ust of Abandonmeny 
Docket Numbers / 

/ 
AGENCY: Interstate Commerce 
Commission. · 
ACTION: Final rules// 

SUMMARY: In the appendix to P rr1t;;2 
of the Interstate Comm.ere ammission 
regulations in the Cod Federal 
Regulations, there ' a list of 
abandonment et numbers (AB 
numbers) t e used by rail lines as 
identifi ion numbers when filing an 

ba onment application with the 
ission. The list of numbers 

curre in the appendix has not been 
updated s' ce 1976. This notice adds to 
that list of umbers. 

EFFECTIVE DATE! s notice is effective 
upon publication in edernl Register 

FOR FURTHER INFORMATIO CONT ACT: 
Wyjean Garrett (202) 275--7141. 



Environmental Quality Commission 
NEJ_ GOLDSCHMIDT 

GOVE8NOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item J, May 29, 1987, EQC Meeting 

Informational Report: Individual Aerobic Sewage Treatment 
Plants 

At the Public Forum during the April 17, 1987, EQC meeting, Mr. B. Curly 
Canales addressed the Commission concerning his desire to expand his 
marketing of Jet Inc. aerobic sewage treatment plants to serve individual 
properties in Oregon. He asked the Commission to review laboratory data 
collected while testing a Jet Inc. system installed in Tillamook County as 
a repair to a failing on-site sewage disposal system (Attachment E), and 
requested amendment of OAR Chapter 340, Division 71 to allow a fifty (50) 
percent reduction in the disposal field, and elimination of the requirement 
that a future repair/replacement area be available, He indicated he has 
installed Jet Inc. plants in the State of Alaska where they are preferred 
over the use of septic tanks. 

The Commission requested that staff review the material submitted by 
Mr. Canales and prepare an informational report for the EQC meeting on 
May 29, 1 987 • 

In the preparation of this report to the Commission, staff reviewed the 
submitted report and accompanying materials. Staff also contacted Alaska's 
Department of Environmental Conservation to learn about their approach 
toward installation of individual aerobic package plants. A summary of the 
review is provided in Attachment A, 

The Department's current approach to individual package plants is presented 
in Attachment B. 

Staff Analysis of Reguest to Reduce Drainfield Size 

Available literature generally supports the conclusion that soil absorption 
systems can be made smaller when wastewaters have lower 5-day Biochemical 
OxYgen Demand (BOD-5) and Suspended Solids (SS) values than typically 
observed coming from septic tanks. The Department has implemented this 
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philosophy with respect to conventional sand filter systems because the 
BOD-5 and SS values are consistently very low. Sand filter systems use 
disposal trenches that are approximately one-third (1/3) the size found in 
septic tank-drainfield systems. Aerobic plants are also capable of 
providing a higher level of wastewater treatment than septic tanks when 
they are properly operated and maintained. A comparison of effluent 
characteristics for septic tanks, aerobic package plants, and sand filters 
is shown below in Table 1. 

Table 1 • A Comparison of Effluent Characteristics 

Septic Tanks Aerobic Package Plants Sand Filters 
University N.S.F. STD N.S.F. STD University 

Oregon of of Oregon 
Study(1) Wisconsin No. 40 No. 40 Wisconsin Study( 1) 

Study(2) Class I Class II Study(2) 

BOD-5 217 138 30(3) 60(5) 37 3,2 
mg/L 45(4) 

SS 146 49 30(3) 90(5) 39 9 .6 (6) 
mg/L 45(4) 

( 1 ) Average values from Oregon study of 8 systems. 
(2) &!all Scale Waste Management Project (1978). Final report submitted to USEPA, 
(3) Arithmetic mean of all effluent samples collected in a period of 30 consecutive 

days while testing plant, 
(4) Arithmetic mean of all effluent samples collected in a period of 7 consecutive 

days while testing plant. 
(5) Values not to be exceeded 90 percent of time while testing plant. 
(6) The SS value was determined to be less than 1 mg/L when sediments were not 

disturbed while sampling. 

If aerobic plants consistently provide the high degree of treatment they 
are capable of, a reduction of disposal field sizing approaching Mr. 
Canales• request would appear reasonable, The primary concern of the 
Department, however, has been the high level of operational and maintenance 
required to assure aerobic systems continue to perform as designed, If 
through neglect or oversight the plants are not maintained or operated 
properly, over time their performance approaches the same treatment level 
as a septic tank. Thus, the Department has considered the disposal area 
requirements to be similar or the same as that for septic tank-drainfield 
systems. 
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For comparison, the operating complexities, maintenance needs, and 
potential fer system failure due to lack of maintenance of different 
systems are displayed below: 

Table 2. Comparison of System Operation and Maintenance 

Septic Tank- Sand Filter Aerobic Plant Drainfield 

Com pl exi ty of Wastewater separation Wastewater separation Wastewater separation 
Treatment and within septic tanks; within septic tanks; and treatment occurs 
Disposal effluent treatment effluent treatment within the package 

and disposal occurs occurs within sand plant; polished 
within the soils. filter unit, polished effluent disposal in-

effluent disposal in- to absorption 
to absorption facility, 
facility. 

Operational Use system within de- Use system within de- Use systera within de-
Needs sign limits; safe- sign limits; safe- sign limits; safe-

guard from physical guard from physical guard from physical 
damage. damage; frequently damage; requires 

requires reliable reliable source of 
source of electric- electricity. 
ity. 

Maintenance Removal of accumu- Removal of accUDlu- Removal of accUDlu-
Needs lated sol ids from 1 ated solids from lated sol ids from 

septic tank. septic tank ; pUDlp settling and aeration 
servicing, compartments; aera-

tion unit servicing 
check pl ant and 
mechanical parts for 
proper performance. 

Maintenance Average of5 to7 PUDlp Tank at 1 east PUDlp solids at least 
Interval years. once every 4 years. once a year, or more 

Service plllllp as frequently if rec-
needed. anmended by Plant 

Manufacturer; Ser-
vice Aeration Unit as 
needed; check plant 
at 1 east monthly. 

Time Interval After passage of After passage of After passage of 
to Failure if solids from tank, sol ids from tank, solids from plant, 
System Inad- drainfield will sand filter will drainfield will clog 
equately clog in 5 clog in 4 in 5 years :b 
Maintained years :t. months ±· 
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All on-site treatment systems require some level of maintenance. The 
Department recognizes that property owners are responsible for proper 
operation and maintenance of their systems and for repairs, should the 
system fail. 

Whereas in standard septic tank and drainfield systems, the majority of 
treatment occurs in the soils, aerobic systems rely on proper functioning 
of a more complex unit which requires adequate aeration, a balanced 
population of microorganisms for treatment, and intermittent solids 
removal, prior to discharge to the soil absorption system. 

As described in Attachment C, once solids are carried into the disposal area 
from a malfunctioning aerobic system, the disposal trenches will begin to 
plug, reducing the ability to pass effluent out of the disposal trenches, 
Septic tank systems, on the other hand, provide some buffer with respect to 
the frequency of maintenance and require little if any operational control. 

To reduce the health and environmental risks associated with system 
failures, the Department provides information to the public on the benefits 
of periodic septic tank pumping. The Department may require written 
documentation of tank pumping on a scheduled basis for systems with a 
greater tendency to malfunction because of a lack of maintenance, 
Operation and maintenance manuals supplied to property owners by the 
manufacturer are required for aerobic systems. 

Based on discussions with other states, the Department is concerned that 
property owners as a whole do not put forth the effort to maintain their 
aerobic plants. Recent discussions with Alaska (Attachment A) confirm 
observations made by DEQ staff in the 1970's when investigating aerobic 
system use in Colorado (Attachment C). Adequate maintenance may be more 
assured if responsibility is vested in a municipality, such as a city, 
county, or special service district. In the past, municipalities have been 
unwilling to assume this responsibility. Perhaps, other approaches for 
assuring adequate performance of aerobic system can be identified, 

At this time, based upon opera ti.on and maintenance concerns relative to 
aerobic systems, staff are not satisfied that these systems will con
sistently provide good effluent quality. Without additional assurances for 
proper operation and maintenance, staff are reluctant to consider reducing 
drainfield sizing requirements, Staff would, however, be willing to 
continue working with Mr. Canales to see if the problems can be overcome. 

Staff Analysis of Request to Eliminate Repair/Replacement Area 

All properties approved for new on-site sewage disposal methods since 
May 5, 1973, have been required to have designated areas of sufficient size 
to locate a treatment facility, an initial disposal facility, and a future 
repair/replacement disposal facility. A treatment facility in combination 
with a disposal facility constitutes a complete system. 
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The Department has viewed this as necessary, irrespective cf the type of 
system to be initially installed, because counties had experienced great 
difficulties in trying to develop effective repairs to failing systems on 
small lots that had insufficient area to add additional disposal trenches, 
When this rule was adopted, it could not be retroactively applied to 
properties that were already developed, Frequently, houses with failing 
system on small lots continue to provide staff a challenge in developing 
effective repairs. 

This repair/replacement area policy acknowledges that there are a vast 
number of variables that determine how well or if a system is going to 
function. While the procedures used to accurately site and select a system 
account for the observed physical characteristics, safeguards are needed 
for unforeseen and unexpected variables. These variables include 
differences in the soil textures and depths observed in test pits during a 
site evaluation versus that which may actually be encountered in the full 
soil absorption area. Similarly, the Department assumes peak sewage flow 
from a dwelling will not exceed four hundred fifty (450) gallons per day, 
though, occasionally, some households hydraulically overload their system 
with an average sewage flow that exceeds the standard design peak flow. 

Therefore, the safeguard of sufficient land area affords the property owner 
the ability to correct a failure and provides a more reasonable alternative 
in place of moving off the property or being continually exposed to or 
causing a real heal th risk when the system fails. System performance 
historically has not provided sufficient justification to allow an 
exception to the repair/replacement area requirement. The Department notes 
that even conventional sand filter systems have designated repair/ 
replacement areas even though they provide a very high level of treatment 
and require a relatively low level of preventative maintenance to sustain 
this level of treatment over time, 

The Department does not recommend that elimination of the requirement for 
repair/replacement area be considered. The opportunity for repair/ 
replacement of an on-site system is integral to the problem prevention 
approach of the on-site sewage disposal program. 

Alternatives 

1. Direct the Department to initiate the rulemaking process; 

2. Direct the Department to advise Mr. Can oles of how to 
petition for rulemaking; 

3, Direct the Department to assist Mr. Canoles in gathering 
information to enable the Department to further consider 
reductions in disposal field sizing; 
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4. Direct the Department to make no changes in action at this 
time, 

Director's Recommendation 

Based upon staff reservations that aerobic systems will not consistently 
provide good effluent quality, the Director recommends that the Commission 
not consider reducing drainfield sizing requirements at this time. The 
Director further recommends that staff be instructed to continue working 
with Mr. Canales to see if the staff concerns about operation and 
maintenance can be overcome. The Director also recommends that the 
Commission reject further consideration of eliminating the repair area 
requirement. 

Fred Hansen 

Attachments: (5) 

A. Discussion of Caneles-Duvall Report and State of Alaska's 
Approach 

B. Department's Approach to Aerobic Plants 
c. Section 3 of Colorado Field Trip Report 
D. 1987 NSF Product Listing 
E. Report by Canales and Duvall 

Sherman 0, Olson, Jr:h 
WH1952 
229-6443 
April 30, 1987 
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Attachment A 

STAFF DISCUSSION OF CANOLES-DUVALL REPORT AND APPROACHES 
OF THE 

STATE OF ALASKA 
TOii'ARD INDIVIDUAL PACKAGE PLANTS 

Description of the Jet Inc. Model J-153 Method of Operation 

The model J-153 aerobic treatment plant designed for individual residential 
use by Jet Inc. contains primary settling, aeration, and clarification 
chambers, with a total volumetric capacity of twelve hundred (1200) 
gallons. The primary settling chamber receives the raw household waste
water and allows sewage solids to settle to the bottom, and floatable 
materials (such as grease and oils) to accumulate at the liquid surface. 
This process of wastewater separation is similar to that which occurs in a 
septic tank where anaerobic digestion takes place on these trapped 
floatable and settled organic solids. Effluent leaves the pri.mary chamber 
by hydraulic displacement through a baffled transfer port. into the aeration 
chamber. The liquid is mixed with recirculated activated sludge and 
aerated by means of a mechanical aerator. As oxygen is introduced and 
mixed within the solution, aerobic digestion of soluble organics occurs 
generating activitated sludge. Hydraulic displacement causes the mixed 
liquor to flow into the clarification chamber, where settleable and 
floating material is returned to the aeration chamber. A baffled effluent 
port allows the clarified effluent to flow from the plant as treated sewage 
effluent by hydraulic displacement, 

At this time, three (3) Jet Inc. aerobic systems are listed by the 
National Sanitation Foundation as meeting the NSF Standard No. 40. Two 
(2) models (J-150 and J-158 A) comply with the more stringent Class I 
requirements, while one (1) model (J-153) performs at the Class II level 
(Attachment D). Because these models have met the criteria of the NSF 
standard, they may be used as part of a treatment and disposal system in 
Oregon, as described further in Attachment B. 

Review of Canales-Duvall Report 

In addition to a narrative history of the sewage disposal problems at the 
study site, the report by Caneles and Duvall describes the basic features of 
the current repair system in Tillamook County. Tests on the system included 
three (3) experiments conducted on effluent disinfection. The study 
examined the effectiveness of chl orina ti on, ozone, and ultra-violet (UV) 
radiation at reducing the number of fecal coliform organisms being dis
charged from the aerobic package treatment units, Operation and maintenance 
oversight of the system is stressed in the report as an important and 
necessary safeguard. 
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The aerobic plants used in the repair system serve a residential property 
owned by Mr. and Mrs. Don Cameron and is located on a fifty (50) feet by 
one hundred (100) feet lot adjacent to the Nehalem River. The property is 
subject to seasonal flooding and has a shallow water table that is in
fluenced by tidal action. Up until 1979, the home was used as a vacation 
home. Several months after it became a permanent residence, the sewage 
disposal system (consisting of a 1000 gallon septic tank followed by a 
drainfield) began to fail, with sewage seeping to the surface and the 
presence of noxious odors, In 1981, the system was repaired. It began to 
fail again, less than a year later. A new drainfield was installed when 
the second repair was made. It also failed to keep the sewage below the 
land surface. The approach taken in repairing the system a third time 
involved installation of two Jet Inc. j_ndividual aerobic treatment plants 
(each a Model J-153) connected in series, with the second plant ultimately 
discharging (by pump) into a gravel-filled pit. After more than a year of 
operation, the Camerons continue to be pleased with the aerobic system. 

The report prepared by Mr. Canales and Mr. Richard Duvall (Attachment E) 
describes their study of the performance of the Cameron system in 
conjunction with three (3) approaches to reduce pathogens. Samples were 
taken on thirty-three (33) different days during the period beginning on 
March 11 , 1985 and ending on February 27, 1986. The parameters examined 
were: Five-day biochemical oxygen demand (BOD-5); suspended solids (SS); 
dissolved oxygen (DO); and fecal coliforms, The limited data collected 
tends to support the following staff conclusions: 

1. Exposure of effluent from the second aerobic plant in the 
system to UV radiation is most effective at reducing fecal 
coliform counts when the suspended solids values are low. 
To be assured of fecal coliform die-off, the suspended 
solids values should consistently be less than ten (10) mg/L 
in this system. 

2. Insufficient data was gathered to determine the effect of 
ozone exposure on reducing fecal coliform values. 
Historically, ozone has been shown to be an effective 
disinfecting mechanism in small systems. 

3, Chlorine is effective at reducing fecal coliform values 
when metered into the effluent in proper amounts and with a 
sufficient contact time, The method of application and 
contact time are not discussed in the report. 

4. Use of two (2) aerobic treatment plants placed in series 
appears to provide a reduction in BOD-5 and SS similar to 
what would be expected from an aerobic plant meeting NSF 
Class I requirements. 

In staff's view, the Carneron system is located on a very difficult site. 
The shallow tidally influenced groundwater table and seasonal flooding 
hazard would normally be factors likely to cause any system dependent upon 
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soil absorption to fail, by causing the sewage to discharge at the ground 
surface, Staff expect that when the absorption Pit is inundated with 
groundwater, the polished effluent from the aerobic plants is likely to 
seep to the ground surface. Provided the package plants are operated and 
maintained properly, and provided the clear and odorless effluent is 
disinfected appropriately, the health hazard risk to the Cameron family 
should be very low. 

It should be mentioned that effluent disinfection processes are not 
addressed within the on-site sewage disposal rules (OAR Chapter 340, 
Division 71). All on-site systems are designed and expected to discharge 
effluent into the surface soils, where existing microorganisms look upon 
the entrained suspended solids and pathogens as a food source. The 
microbial activities, coupled with soil filtering, provide effective 
treatment of residential wastewater. Use of an injected disinfectant that 
may pass into the soil system with a residual (such as chlorine or iodine) 
may have an adverse impact upon the soil microbial populations, and thus 
promote soil clogging. However, it is appropriate to disinfect treated 
wastewaters that are discharged to surface locations (on the land or into 
surface waters), because there is an associated risk of exposure and 
contact to people. Treated wastewater disposal via land irrigation and 
discharges to surface waters are managed through other permit processes 
(NPDES and WPCF permits) that address minimUlll operation and maintenance 
requirements as well as continuous report monitoring and Department 
oversight. At the current time, discharges from individual on-site sewage 
disposal systems to surface waters are not permitted. 

Discussions with State of Alaska 

Staff contacted the Alaska Department of Environmental Conservation 
(D,E.C.) concerning their approach to the use of individual package plants. 
According to Mr. Dan Easton, Manager, Water Pollution Control Program of 
D.E.C,, individual package plants may be used in Alaska if they have been 
tested and certified by NSF, and provided they can perform the same as a 
septic tank. State approval is required prior to installation of all 
systems. Residential-size package plants and septic tanks are allowed to 
discharge directly into marine and fresh waters under general state permits 
and into soil absorption facilities. The state requirements are 
administered out of three (3) D. E. c. District offices, two (2) of which 
were also contacted, 

The district office in Anchorage is reluctant to allow small package plants 
to be installed because of their poor performance (caused by an apparent 
lack of proper operation and maintenance), The Ketchikan office, however, 
is more liberal in permitting their use because of the severe site 
conditions prevalent in the district. Development is occurring in areas 
with very shallow soil depths or in muskeg, Sites adjacent to marine 
waters may discharge package plant or septic tank effluents directly, 
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Disinfection may be required to discharge to environmentally sensitive 
waters or when oyster beds are present, The package plant is not used 
where electrical power is not available. At muskeg sites where effluent 
seeping to the surface is expected, the District office prefers the use of 
systems having higher levels of treatment and disinfection (such as 
sand filters, mounds or package plants) so as to reduce the heal th hazard 
exposure. D.E.C, has found that most homeowners do not maintain their 
package plant system, thus health risk problems have been encountered. 
When the mechanical portions of the plant become inoperative, they are not 
repaired. Over time, the package plants functionally become the equivalent 
of a septic tank. 

SOO:H 
WH1975 

A-4 



EQC Agenda Item J 
May 29, 1987 

Attachment B 

BRIEF SUMMARY OF THE DEPARTMENT'S APPROACH TO INDIVIDUAL 
PACKAGE PLANTS 

The Department's approach to individual aerobic package plants was es
tablished very early in the history of the program. At the time authority 
for on-site sewage disposal was transferred from the Health Division to the 
Department, very few individual plants were in use within Oregon. 
Consequently, the Department had little direct experience with them, 

Department staff f'irst considered granting approval of this type of system 
following a field review of systems in two (2) counties in Colorado during 
the summer of 1974, Section 3 of the f'ield trip report (Attachment C) 
indicates most of the plants that had been in use for any length of time 
were not perf'orming well. BOD-5 and SS values were high, and solids had 
been discharged from them. The cause appeared to be a lack of maintenance. 
Colorado officials viewed package plants negatively because a dis
proportionate personnel resource had to be committed to correcting health 
hazard conditions, 

With manufacturer's interest in marketing aerobic systems in Oregon and 
because it was recognized their performance was dependent not only upon 
design, but also upon proper operation and maintenance, the Department 
promulgated conservative rules concerning individual package plants and 
allowed their use provided the Class I requirements of NSF Standard No, 40 
were met. Over time, the rules have been relaxed to allow both NSF Class I 
and Class II plants. Additionally, the Department no longer requires a 
public entity to be responsible for the operation and maintenance of each 
plant, nor an inspection of the plant to be conducted every three (3) 
months. The current rule (contained within this attachment) allows NSF 
Class I plants to discharge into disposal fields that are twenty (20) 
percent smaller than would be required for a septic tank or Class II plant. 
The rule emphasizes the need to properly operate and maintain the plants, 
and requires they be inspected by the Agent at least annually. These 
policies generally recognize that if the system is not adequately main
tained, it can continue to function as a septic tank (with discharge to the 
same or approximately the same disposal area as required for septic tanks). 

SOO:h 
WH1975 .1 
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ATTACHMENT B 

DEPARTMENT OF ENVIRONMENTAL QUALITY Water quality Program 

340-71-345 AEROBIC SYSTEMS. 

(1) For the purpose of these rules: 

(a) "Aerobic Sewage Treatment Facility" means a sewage treatment 
plant which incorporates a means of introducing air (oxygen) 
into the sewage so as to provide aerobic biochemical 
stabilization during a detention period. 

(b) "Mechanical Oxidation Sewage Treatment Facility" means an 
aerobic sewage treatment facility. 

(2) Criteria for Approval. Aerobic sewage treatment facilities may 
be approved for a construction-installation permit provided all 
the following criteria are met: 

(a) The daily sewage flow to be treated is less than five 
thousand (5000) gallons, 

(b) The aerobic sewage treatment facility (plant) is part of an 
approved on-site sewage disposal system, 

(c) The plant has been tested pursuant to the current version of 
the National Sanitation Foundation (NSF) Standard No, 40, 
relating to Individual Aerobic Wastewater Treatment Plants, 
and been found to ~onform with Class I or Class II and other 
requirements of the standard. In lieu of NSF testing, the 
Department may accept testing by another agency which it 
considers to be equivalent, 

(d) The property owner records in the county land title records, 
in a form approved by the Department, an easement and a 
covenant in favor of the State of Oregon. 

(A) Allowing its officers, agents, employees and 
representatives to enter and inspect, including by 
excavation, the aerobic sewage treatment facility; and 

(B) Acknowledging that proper operation and maintenance of 
the plant is essential to prevent failure of the entire 
on-site sewage disposal system; and 

(C) Agreeing for himself and his heirs, successors and 
assigns, to hold harmless, indemnify and defend the 
State of Oregon, its offic~rs, representatives. 
employees and agents for any and all loss and damage 
caused by installation or operation of the system; and 

(D) Agreeing not to put the land to any conflicting use, 

SSRllLE.2 (9-16-86) 71-87 On-Site Savage Disposal. 
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(3) The pla.nt shell: 

(a) Have a visual and audible elann, placed at a location 
acceptable to the Agent, which are activated upon an 
electrical or mechanical malfunction. 

(b) Have a minimum rated hydraulic capacity equal to the daily 
sewage flow or five hundred (500) gallons per day, whichever 
is greater, 

(c) Have aeration and settling compartments constructed of 
durable material not subject to excessive corrosion or 
decay. 

(d) Have raw sewage screening or its equivalent. 

(e) Have provisions to prevent surging of flow through the 
aeration and settling compartments. 

(f) Have access to each compartment for inspection and 
maintenance. 

(g) Have provisions for convenient removal of solids. 

(h) Be designed to prevent: 

(A) Short circuiting of flow. 

(B) Deposition of sludge in the aeration compartment. 

(C) Excessive accumulation of scum in the settling 
compartment. 

(4) Disposal Field Sizing. Disposal fields serving systems employing 
aerobic sewage treatment facilities shall be sized according to 
Tables 4 and 5 of these rules, Where a NSF ·class I plant is 
installed, the linear footage of disposal trench installed may be 
reduced by twenty (20) percent, provided a full sized standard 
system replacement area is available. 

(5) Operation and Maintenance: 

(a) The supply of parts must by locally available for the 
expected life of the unit. 

(b) The supplier of the plant shell be responsible for providing 
operation training to the ownerc 

SSRIJLE.2 (9-16-86) 71-88 On-Sita Scuwage Disposal. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Prograw' 

(c) The supplier of the plant shall provide the owner with an 
operation and maintenance (0 & M) manual for the specific 
plant installed. 

(d) The owner shall remove excess solids from the plant at least 
once per year, or more frequently if recommended by the O & 
M manual. 

(6) Inspection Requirements. Each aerobic sewage treatment facility 
installed under this rule shall be inspected by the Agent at 
least once per year (See OAR 340-71-260 (4) (a)}. -

SSRDLE.2 (9-16-86) 71-89 On-Site Sewage Disposal 
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ATTACHMENT C 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
COLORADO FIELD TRIP REPORT 
July 29 to August I, 1974 

Section 3 

It is my intent in Section 3 of the Colorado trip report to expand on 
alternate systems that have been used in the state of Colorado during the last 
few years. This section supplements Bob Jackman's section on the background 
of the governmental situation in the state and three populated counties in the 
Denver, Boulder, and Fort Collins area. Jim Goldsmith, in Section 2, has 
reported on modified systems to subsurface sewage disposal such as evapo
transpi ration beds, both at the ground surface and mounded. 

Approximately three years ago, because cf the state not being prepared for 
such an avalanche, and the counties not being in any position to prevent it, 
approval was sought by a manufacturer engineer for the installation of his 
particular prefab sewage treatment pl'ant and, with his sales pitch, approval was 
granted by the county board of health for installation of his units. This type 
of approval provided that a system could be installed where the effluent from 
the small package treatment plant could be discharged onto the ground surface 
behind a single family dwelling, or into the roadside ditch, or even into a receiving 
stream. It should be noted that as a result of this the counties have had to set 
up a surveillance and monitoring program in order to gather evidence to eliminate 
these health-hazard conditions. The health-hazard conditions have resulted from 
the inadequate operation of each of these sytems. Where ground surface discharges 
or public water discharges were allowed in the past from th•)se types of units, 
the counties are requiring corrections. In many cases the corrections are very 
difficult because of the soil conditions, property layout and other factors 
Involved in getting a subsurface system installed. 

Jefferson County 

This county was the first one where the Board of Health allowed 60 such 
discharges to be installed. Because of many problems, including freezing, 
malfunctions, bad units, and of course no operation, the county has been on a full 
program of eliminating these discharges. The county started back in 1971 sampling 
and then requesting other methods of disposal up to 1974. We received data from 
65 systems which were sampled by the county. Basically, the systems were aerating 
fol lowed by chlorination. There are many different types of smal 1 package treat
ment plants that were installed but they basically followed that type of operation. 
There were Chromoglas _ CT,..86, Cavltette, PCD, Jet-Aeration, Sanicell, Bio Pure, 
Nayadic, Envlr-0-Treat, and Aerojet. 

Of the many samples collected, normally there was no chlorine in the effluent 
where the state now presently has standards of 1.0 since January 1 of 1973 for 
discharge onto the surface of the ground. Even since that standard became effective 
the chlorination is still not evident in the sampling. The total coliform organisms 
and MPN's of course varied from small counts to many millions because of solids 
discharging, and no chlorination. The number of coliform bacteria being discharged 
is very high. We were able to obtain the lab results that have been collected 
by the Jefferson County Health Department. Suspended solids matter is not to 
exceed 30 and the results from both grab and composite samples normally are 30 and 
over. The BOD is supposed to be a maximum of 20 and of the many samples collected 
through the years of sampling probably 99% of them exceeded the 20 mg/L wl th most 
counts in the 100's. 
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Of the units we saw in the county in this particular field trip, the ones 
that have been in use for any length of time were malfunctioning; however 
between sewers being installed and modified subsurface sewage disposal systems, 
the surface discharges were being eliminated. Below each of these units were 
grease balls, solids, no chlorination in the effluent, no mixed liquor·suspended 
solids in the aeration units, odors, flies, no care or maintenance being given 
in the cases we observed. 

Small package type treatment plants have to meet a certain performance 
criteria in order to be installed. The effluent standards which are set by the 
state are as follows: 

Location - Method of Discharge 

Atmosphere or Ground Surface 
with possible direct human contact 

Atmosphere or Ground Surface 
with protection from human contact 

Underground at crop irrigation 
depth - no entry into ground water 

Underground & Soll with percolation 
faster than one inch in 5 minutes -
no entry into ground water 

Fecal Co 1 i form 

2 per 100 m 1 

500 per 100 ml 

Suspended 
5 day BOD So 1 ids 

20 mg/L 40 mg/L 

20 mg/L 40 mg/L 

40 mg/L 40 mg/~ 

60 mg/L 40 mg/L 

COD 

85 mg/L 

85 mg/L 

Note: They do allow a reduction in the subsurface sewage disposal field if 
an aeration system is allowed. 

Boulder County 

.Boulder County has also conducted surveys on these systems and are also in 
the process of eliminating the surface discharges from them, including the CT-86, 
the Jet-Aeration, Chromog]ass, and other similar units. In fact, we observed on 
one of our field trips a Bio Pure unit discharging into a septic lagoon. Again, 
the sampling results . follow the same as in Jefferson County. Chlorine residuals 
were not normally run but the high fecal counts that were obtained would indicate 
again that with no chlorination there has been a problem, and in most cases the 
BOD and Suspended Solids were well over the maximum limits allowed. 

Conclusions 

1. Because of the many malfunctions and failures in most of the systems that 
have been installed in the past, the manufacturers of these small package 
treatment plants are now in the process of adding devices on the back 
end of the aeration plant - such as upflow filters and other techniques. 
But, even with these, the counties are still requiring that they go to 
subsurface because of the chlorination requirement in the effluent stand
ards to the surface grounds. 
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2. Because performance criteria is used to allow systems to go in, 
monitoring and surveillance is required. Where the systems have 
failed, enforcement is essential to provide correction; but because 
of staffing and time and the number of systems that have to be con
verted, it is very difficult for personnel in the counties to obtain 
compliance. 

3, It is the policy presently to stop the proliferation of individual 
sewage treatment plants. But, because of state laws and effluent 
standards, they can only.bluff their way to accomplish this. 

4. They feel if they do set standards it will help to up-grade industries 
in order to meet those standards, but the environment in Colorado is 
suffering because of what has been allowed in the past. A lot of 
these systems were allowed to go in in areas where the only solution 
wi 11 be sewers. 

5. In working with these environmental people in Colorado they were 
quoted many times as saying, "be firm and tough in your state and 
don't 1 et this happen to you". 

6. On the basis of what was observed in the counties, and from my 
experience in Oregon, I would predict that their environmental program 
in order to make their state liveable is now 10 years behind us. 
base this on the time it has taken us to solve the problems created in 
Washington County back in the early 60's. 

Recommendations 

1. I believe that we should identify and set up a sampling program for all 
individual package treatment plants which are installed in the state 
of Oregon. 

2. Because of the extensive work that has already been done and will continue 
to be done in Colorado, we should stay in close contact with the state 
and use them as our experimental station for these systems. Because of 
history problems they have faced it would be a step backwards for us to 
allow these systems to go in in any manner at this time, in our state, 
based on the results we have seen in Col or ado. It has been my opinion, 
and will continue to be, that as long as an individual citizen would have 
to maintain these systems they cannot do an adequate job. 

3. Because the systems are very small and very sensitive, they are not 
reliable to the shock discharges, the two weeks of time when there is 
no discharge into them, malfunctions of the equipment, and the energy 
situation of these units having to run on a 24 hour basis, in which you 
cannot even be in your back yard without the hum of a compressor or 
aerator damaging the sounds of the environment. 
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4. The Subsurface Citizens Task Force shou Id concentrate their efforts 
on modified systems and water quality and staff engineers with 
experience should be involved with the package-type treatment plants. 
These complex systems, and the knowledge that is needed to understand 
them, require staff from the Department rather than a citizens group 
investigating them. I believe that the County Board of Health, made 
up of physicians and nurses, who allowed these systems to go in in 
Colorado, prove again that technical knowledge and experience is 
needed in these types of systems. We are required by law to set up 
standards and rules for alternate systems, but we should set a minimum 
size requirement for systems that can be used so that they can be more 
reliable and be allowed in areas where planning -has been done for sewers. 
f can see a fantastic economic cost that will come to the state of 
Colorado in order to_ phase out all these malfunctioning and health
hazard systems, when the people are tired of living in their own sewage 
or in the sewage of their neighbors. Prevention and planning should be 
our program, rather than correction and enforcement. 

5. We should continue on with our strong state effort to maintain the work 
that has been accomplished by our past Directors, past Commissioners, 
and staff, by not opening the door to such a disaster of environmental 
quality. The Governor has put us in the right direction and I hope we 
can continue this as the new Governor takes office In January. 

FMB/bw 

Pre pa red by 

~ "JtJ,~-
~Bolton 

Assistant Director 
Enforcement Division 

P.S. The trip was very worthwhile from my standpoint and it was an honor to 
rep resent the state of Oregon and DEQ in Co I orado. It a 1 so indicated to 
me the environmental improvement tha~ has been accomplished in Oregon and 
made me proud to be a part of the action during the last few years. 
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EQUIPMENT LISTED AS MEETING NATIONAL SANITATION FOUNDATION 

STANDARD 40 

INDIVIDUAL AEROBIC WASTEWATER TREATMENT PLANTS 

AQUAROBIC LIMITED 
171 ROBERT ST., E. 
P. 0. BOX 704 
PENETANGUISHENE, ONTARIO LOK 2PO 

Rated 
Model Number Capac! ty 

Gallol)s/Day 
Mini-Plant 54291-5-110* 500 
Mini-Plant 54291-6* 600 
Mini-Plant 54291-7* 700 
Mini-Plant 54291-7.5* 750 
Mini-Plant 54291-8* 800 
Mini-Plant 54291-9* 900 
Mini-Plant 54291-10* 1,000 
Mini-Plant 54291-11* 1,100 
Mini-Plant 54291-12* 1,200 
Mini-Plant 54291-13* 1,300 
Mini-Plant 54291-14* 1,400 
Mini-Plant 54291-15* 1,500 
Mini-Plant F54291-5-S 500 
Mini-Plant F54291-6-S 600 
Mini-Plant F54291-7-S 700 
Mini-Plant F54291-7.5-S 750 
Mini-Plant F54291-8-S 800 
Mini-Plant F54291-9-S 900 
Mini-Plant F54291-10-S 1,000 
Mini-Plant F54291-ll-S 1,100 
Mini-Plant F54291-12-S 1,200 
Mini-Plant F54291-13-S 1,300 
Mini-Plant F54291-14-S 1,400 
Mini-Plant F54291-15-S 1,500 

• When used in conjunction with Filter Kit Model 3000, Models 54291-5 thru 
54291-15 are Class I 

Class II with suffix F = Fiberglass Tank 
Class II without suffix F = Concrete Tank 
Class I wihout prefix F = Concrete Tank 

D-2 

Classification 

CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS II 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS I 
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STANDARD 40 

CMS ROTORDISK, INC. 
5266 GENERAL RD., UNIT 12 
MISSISSAUGA, ONTARIO, CANADA 
L4W 1Z7 

Model Number 

S-12 Rotordisk* 

• With fiberglass tank 

CROMAGLASS CORPORATION 
P 0 BOX 3215 
WILLIAMSPORT, PA 17701 

Model Number 

Cromaglass CA-5 

JET INC 
750 ALPHA DRIVE 
CLEVELAND, OH 44143 

Model Number 

J-150 
J-158A 
J-153 

MULTI-FLO WASTE TREATMENT SYSTEMS, INC. 
2324 EAST RIVER ROAD 
DAYTON, OH 45439 

Model Number 

FTB-0.5 
FTB-0.75 
FTB-1.0 
FTB-1.5 
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Rated 
Capacity 

Gallons/Day 
500 

Rated 
Capacity 

Gallons/Day 
500 

Rated 
Capacity 

Gallons/Day 
500 
500 
500 

Rated 
Capacity 

Gallons/Day 
500 
750 

1,000 
1,500 

Classification 

CLASS I 

Classification 

CLASS II 

Classification 

CLASS I 
CLASS I 
CLASS II 

Classification 

CLASS I 
CLASS I 
CLASS I 
CLASS I 
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STANDARD 40 ·· 

NAYADIC SCIENCES, INC. 
RD #4 
BOX 235 
CLARKS SUMMIT, PA 18411 

Planl Al: SCRANTON, PA 

Model Number 

Nayadic M-6A-F 
Nayadic M-8A-F 
Nayadic M-lQSOA-F 
Nayadic M-2000A-F 
Nayadic M-6A 
Nayadic M-BA 
Nayadic M-1Q50A 
Nayadic M-2000A 

NORWECO INC 
FIRELANDS INDUSTRIAL PARK 
220 REPUBLIC STREET 
NORWALK, OH 44857 

Model Number 

Singulair 820 

WESTERN ENV. & ENGINEERING CORP. 
199 S. FIFTH STREET 
COLUMBUS, OH 43215 

Model Number 

Western RBC 500 

D-4 

Rated 
Capacity 

Gallons/Day 
400 
600 
.800 

1,500 
400 
600 
800 

1,500 

Rated 
Capacity 

Gallons/Day 
500 

Rated 
Capacity 

Gallons/Day 
500 

Classification 

CLASS I 
CLASS I 
CLASS I 
CLASS I 
CLASS II 
CLASS II 
CLASS II 
CLASS II 

Classification 

CLASS I 

Classification 

CLASS I 
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BOX 5060 
KETCHIKAN, AK 99901 

907-247-8507 

March 26, 1987 

CANDLES CONCRETE PRODUCTS 

af. 6'. (Janofe&, 
ULTRAVIOLET DISINFECTANT UNITS 

LICENSED JET AERATION • DISTRIBUTOR 
JET AERATION SEWAGE TREATMENT PLANTS 

HOME PLUS COMMERCIAL 
1,500 TO 50,000 GAL. 

Environmental Quality Commission 
811 s.w. 6th 
Portland, Oregon 97204 

Dear Sir: 

ATTACtlMENT E 

P.O. BOX 10 
NEHALEM, OR 97131 

503-368-6535 

The enclosed tests for the 
installed under the most 
During the tests we did some 
which slightly disrupted the 

plant enclosed in this report were 
difficult conditions immaginable. 

experimenting using ozone treatment, 
normal testing process. 

Sincerely, 

BCC:lje 
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A STUDY OF SEWAGE TREATMENT USING AERATION METHODOLOGY 
AS A BASIS, AND IN COMBINATION WITH ULTRAVIOLE~ 

OZONE, AND CHLORINE TREATMENT ON A SITE LOCATED IN 
A TIDAL FLOOD PLAIN. 

By B.C. Canales and Richard Duvall 

Funded by Canales Concrete Products of Oregon 
and R. Duvall of North Coast Concrete. Products 

E-2 



April 21, 1986 

We wish to acknowledge our wholehearted support and endorsement 
of the Jet Inc. Wastewater Treatment Plant. 

Until the installation of the Jet Inc. Plant, we were faced with 
an intolerable situation, such as standing wastewater in the yard and 
offensive odors. 

Our home is located on a 50 X 100 ft, lot adjacent to the Nehalem 
River. This area is in tidewater and subject to winter flooding and 
extreme high tides. The property was purchased as a vacation home in 
1968 and used as such until 1979 when it became a permanent residence. 
The home was equipped with a 1000 gallon septic tank and drain field. 

Several months after full time occupancy, seepage and odors began 
to appear. In January 1980 the septic tank was pumped. However, we soon 
learned that this was not the problem and our troubles were far from over. 

The Tillamook County Sanitarian and a local contractor felt the best 
approach was to install a Doseing System. 

In late summer of 1981, after removing a hedge, several trees, 
numerous bushes and plants the doseing system was installed, In less 
than a year this system began to fail. An attempt to ration and 
schedule water use was tried with little effect. Again we sought 
the aid of the. County Sanitarian and the Department of Enviromental •;" 
Quality. After soil tests and etc., it was suggested we dig a new drain 
field and incorperate an over and under device. When one system fills 
the effluents would drain to the other. Once more we were ankle deep 
in grey water and attempting every water saving technic possible. 

We learned that Canales Concrete of Oregon and North Coast Concrete 
Products were seeking a test site for the Jet Inc. Wastewater Treatment 
Plant that was located in a flood plain. We certainly qualified and were 
prepared to try anything that would grant relief from a sewage saturated 
yard and the fowl odors. 

The Jet System was installed according to specifications with 
the exception of the effluents draining into the holding tank from the 
Doseing system ·and pumped to a rock drain pit. The Effluents appear 
clear and odorless. 

The Jet Inc. System has been in operation for over a year and we 
have experienced no problems ·and have thankfully enjoyed a trouble 
free yard. 

We were at wits end with the situation and frankly do not know what 
course could have been taken if it were not for the installation of the 
Jet System, Therefore we off er sincere praise and our highest recommen
dation for the Jet Inc, Wastewater Treatment Plant, 

YoJ'rs truly, 

dC11 // ·'/ 
"tft (_ Cl. Ll;v10,l/--___. ..... . 

Norma F. Cameron 
Don H. Cameron 

· 16375 McDonald Rd, 
Nehalem, Or, 97131 
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A STUDY OF SEWAGE TREATMENT USING AERATION METHODOLOGY 
AS A BASIS AND IN COMBINATION WITH ULTRAVIOLET, OZONE, 

AND CHLORINE TREATMENT ON A SITE LOCATED IN A 
TIDAL FLOOD PLAIN 

THE SITE 

The site was a residential lot located adjacent to the 
Nehalem River on the Oregon Coast. The lot is about two miles 
from the juncture of the river with the Pacific Ocean, and is 
considered within the flood plain. The lot lies below the river 
flood level when high tides and heavy rainfall occurs. The lot 
is subject to flooding. The site contained a house using septic 
tank sewage disposal dispersed through a standard state specified 
first and second drain fields. Both drain fields were completely 
sewage saturated. The entire area had gone septic. The soil was 
sandy silt. Sewage odors were constantly present. 

The purpose of this group of experiments was to see if an 
aeration treatment plant (JET) in combination with other technol
ogies could provide an acceptable environmental effluent under the 
most difficult and probably worst case situations. 

MATERIALS AND METHODS 

The aeration plant(s) chosen to serve as the nucleus for 
this trial was the 1200 gallon, three compartment standard JET 
aeration sewage plant. See Appendix A. In this situation it was 
decided due to the lack of area to devote to the sand filter drain 
fields, that two plants would be run in tandem to try and achieve 
environmentally acceptable effluents. Because of the high ground 
water table, the drain fields were considered of no value. The 
water level was influenced by the tide levels and installation of 
the reinforced concrete tanks require that they be buried at low 
tide. Otherwise, they would float in the excavation and the walls 
of the excavation would fall into hole. See Appendix B for site 
and plant system layout. 

Each plant contained an aeration motor to pull air for 
oxidation into the sewage compartments. In experiment #1, at the 
termination of the second plant was located an ultraviolet 
disinfecting device composed of a teflon tube through which the 
effluent from plant 2 passes. The teflon tube is surrounded by 
four General Electric germicidal lamps #G25TB. Each lamp is rated 
at 25 watts at 110-120 volts. The lamps produce short wave length 
ultraviolet light of 253.7 nanometers wave length. It is lethal 
to bacteria, protozoa, viruses, molds, yeasts, fungi, nematode 
eggs, and algae. The device is housed in an aluminum casing, 
which in turn was enclosed in a plywood box. 

In experiment #2 the aeration motor was removed from plant #2 
and it was replaced by an ozone generator called Photozone. The 
ultraviolet device was not used during this stage. 
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In 
aeration 
replaced 

experiment #3 the ozone generator was removed and the 
motor was reinstalled in plant #2. A chlorinator device 
the ultraviolet device to provide germicidal action. 

Experiment #1 April 3 - May 30, 1985 

Laboratory Test Results conducted by Donald H. Irvin 
Wastewater Operator III - Nehalem, Oregon. 

DISCUSSION 

Refer to table #1 and to site drawing Appendix B. In 
this experiment, aerated influent was sampled from the center 
cell of plant #1. Before ultra-violet samples were taken from 
cell 3 of plant #2 and after ultra-violet samples were removed 
from the dosing well. In reviewing the data, one would conclude 
that while the results hoped for were not quite achieved, the 
final effluents were far superior to the septic tank arrangement. 
At this point, additional septic organic matter was not being 
added to the 'previously saturated soil. By the end of experiment 
#1 timeframe, the sewage odors were no longer evident. 

It is interesting to note that ultra-violet treatment of the 
effluent reduced the biological oxygen demand (BOD) to 24-52% of 
effluent's pre-ultra-violet BOD values. Perhaps oxygen dependent 
microbes were destroyed thus lowering the BOD values. The 
suspended solids were also reduced after ultra-violet treatment 
in the range of 50-76%. Reasons why are unknown to the author, 
however, again, one might make some speculations. Perhaps the 
natural electropotential of suspended particles was changed by 
ultra-violet radiation similar to that of a magnetic field. Or 
perhaps the ultra-violet device did indeed produce a magnetic 
field. Another theory might be the elimination of motile microbes 
by the germicidal effects of ultra-violet radiation would precipi
tate the· microbes and nullify the effects of their agitating, 
motions upon inert and non-motile particles. 

The ultra-violet was effective in its germicidal action on 
fecal coliforms. It should be considered as an ideal germicidal 
treatment of effluents clear enough to pass the light waves 
generated by proper ultra-violet devices. Effluents produced by 
the type of aeration plants in this experiment meets this standard 
and are quite adaptable to ultra-violet treatment. This is in 
contrast to septic tank effluents which can run 400 ppm and is 
too opaque to pass the rays. Ultra-violet treatment has the 
distinct advantage of not adding a chemical load to the environ
ment. The disadvantage of UV treatment was quite apparent in 
this experiment. The device requires electricity and due to the 
housing not being totally watertight, it shorted out and termin
ated experiment #1. Due to testing and inspection, covers were 
not sealed water tight as would be required on a standard instal
lation. 

Several additional observations might be made about experi
ment #1. The ground was quite septic at the time of installation 
and the plants were not watertight. Thus, contaminated ground 

2 E-7 



water could flow back into the plants' several apertures. This 
would affect the performance. Perhaps installation with the 
plants not completely buried and protruding 18 inches above 
ground would solve ground water contamination of the units. 
There are numerous like plants in Alaska installed in a like 
fashion. Some plants are on the coastal beaches and are totally 
above ground. This would also keep an ultra-violet device free 
from moisture. Also, in most other sites, the water table would 
not be as high as in this case. One last comment concerning 
testing results, it is disappointing to have missing data from 
areas of the experiment. It would have been valuable to have the 
BOD values on 5-8-85 in light of a suspended solids of 6 mg/1. 
Also, one finds the last test results of 5-30-85 as being unreal
istic. One would suspect that the suspended solids data as being 
reversed. 

Experiment 2 June 20 - July 12, 1985 

DISCUSSION 

The use of the ozone generator (Photozone) and experiment #2 
was short lived. The unit replaced the aeration motor in plant 
2. The generator produced ozone which was delivered to the 
bottom of the center cell of plant 2 by means of a porous plastic 
tubing. The ozone would bubble up through the solution which had 
passed through the aeration process in plant 1. This experiment 
probably did not get an adequate time allotment and a fair trial. 
Although BOD and suspended solids (SS) values were not too far 
above the target of 10 ppm, the dissolved oxygen (DO) dropped to 
very low values indicating a septic environment. The fecal 
coliforms seemed to be favored in experiment 2. The 6-27-85 test 
had colonies too numerous to count after photozone. There was no 
ultra-violet or chlorination devices on the effluent outfall. 
The Photozone unit also had the disadvantage of being a very 
expensive ($2,000) addition to this project. Had better results 
been obtained, this phase would have been extended out of profes
sional curiousity. 

Experiment 3 September 12, 1985 - February 27, 1986 

DISCUSSION 

This experiment was the best of the three for achieving the 
goals of 10 ppm for BOD and SS. Referring to the graph on 
experiment #3, one can see how often the red line depicting 10 
ppm is encountered by the 2nd plant effluent's BOD and SS curves. 
In comparing experiment 1 with experiment 2, one would wonder why 
they are not more similar. The major difference was the use of 
chlorine or ultra-violet to kill residual fecal coliforms. 
Perhaps in experiment 3 the system was in place for a longer 
period before the exercise began. This would encourage growth of 
more beneficial microbes for sewage processing. Another factor 
mentioned briefly before was that at the earlier date of experi
ment 1, the soil was more contaminated. Seepage of ground water 
into the plants, especially plant 2, cell 3 would affect results. 
By the time experiment 3 was ready, most of the ground contamina
tion had leached away. 
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SUMMARY 

it is possible for areas of high water tables and poor soil 
perk and/or small lots to have environmentally acceptable on-site 
sewage treatment and disposal. It does require more rigorous 
processing than one could expect from a septic tank installation. 
The above site is an excellent example. The owner of the house 
had no other solution. The soil could not take any more sewage, 
additional amounts were passed on to adjacent areas of drainage, 
and the air smelled of failure. Today the owner is happy with 
his system. There are many other like situations along the 
Oregon Coast. 

If such methodology becomes common place, it would behoove 
officials in responsible positions to insist on adequate monitor
ing of all installations. The supply of parts must be locally 
available for the expected life of the unit. The supplier of the 
plant shall be responsible for providing operation training to 
the owner. The supplier of the plant shall provide the owner 
with an operation and maintenance (0 & M) manual for the specific 
plant installed. The owner shall remove excess solids from the 
plant at least once per year, or more frequently if recommended 
by the o & M manual. 

Inspection Requirements. Each aerobic sewage treatment facility 
installed under this rule shall be inspected by the Agent at 
least once per year (see OAR 340-71-260(4)(a)). 
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May 8, 198S 

May 8, 198S 

August 1st, 
9th and · 
21, 198S 

NORTH TILLAMOOK COUNTY SANITARY AUTHORITY 

P.O. EIOX 219 • NEHALEM, OREGON 97131 • PHONE 368·5125 

DUVALL JET PLANT 
McDonald Road, Nehalem, OR 97131 

EXPLANATION OF TESTING PROBLEMS WITH JET PLANT 

BODS test did not come out due to incubator failure. 
could not maintain proper temperature of 20°C over a 
period. 

Incubator 
S day 

The reason for the high Suspended So 1 ids in the effluent was 
due to introducing a flow through the system to pickup grab 
samples, this stirred up the lighter solids in the effluent 
sample. ' 

No BODS and fecal tests on effluent were performed on these 
dates due to very high CL2 r2sidual (over S.O + Res.) There 
were also many broker off CL particles, from the CL2 system 
table5, in the effluent sample. 

Sept. 4, 198S No BODS or fecal test were performed due to a high cLZ residual. 
(over S.O +Res.) 

Feb. 19, 1986 High suspended solids due to introducing a flow through the 
system to pickup grab samp 1 es. This induced fl ow caused the 
lighter solids (Pin Flock) to become suspended in the effluent 
sample. 

NOTE: In the years (13 to be exact) I have worked in wastewater .treatment, I 
have seen many systems come and go. In the results of the tests performed 
I have personally gained some. confidence in the jet plant. I also believe 
that this system will work if run and maintained properly. Due to its 
low maintenance, almost any household with proper care could run this 
plant. 
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FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML MG/L 

3-11-85 
AERATED 
INFLUENT 856 ,, 45 20 7.5 
BEFORE UV 2,200 55 16 0.4 
AFTER UV 176 42 33 0.5 

3-12-85 
AERATED 
INFLUENT- NO DATA NO DATA 22 6.8 
BEFORE UV NO DATA 'NO DATA 21 1. 3 
AFTER UV NO DATA NO DATA 27 0.6 

3-20-85 
AERATED 
INFLUENT 2,880 106 15 7.1 
BEFORE UV 1,800 91 16 3.7 
AFTER UV 50 45 13 8.2 

These points not charted due to incomplete data. 
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TABLE 1 EXPERIMENT 1 

TESTING WAS CONDUCTED BY DONALD H. IRVIN - WASTEWATER OPERATOR 3 

FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML MG/L 

4-3-85 
AERATED 
INFLUENT TNTC 88 30 6 
BEFORE UV TNTC 69 18 3. 5 
AFTER UV. 1 27 13 9.5 

4-10-85 
AERATED 
INFLUENT TNTC 62 23 5.7 
BEFORE UV 18', 000 55 17 3.5 
AFTER UV 35 29 13 9.2 

4-17-85 
AERATED 
INFLUENT NO RESULTS 92 42 5 
BEFORE UV NO RESULTS 76 31 1. 7 
AFTER UV NO RESULTS 29 20 8.2 

4-24-85 
AERATED 
INFLUENT 1,800 93 37 7.8 
BEFORE UV 248 40 20 2.5 
AFTER UV 20 16 17 9.1 

5-1-85 
AERATED 
INFLUENT 1,440 57 26 NO DATA 
BEFORE UV 840 41 21 NO DATA 
AFTER UV 1 10 15 NO DATA 

5-8-85 
AERATED 
INFLUENT TNTC NO DATA 19 NO DATA 
BEFORE UV 44 NO DATA 12 NO DATA 
AFTER UV 14 NO DATA 6 NO DATA 

5-30-85 
AERATED 
INFLUENT TNTC 54 14 NO DATA 
BEFORE UV 504 19 15 NO DATA 
AFTER UV 1 17 30 NO DATA 
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TABLE 2 EXPERIMENT 2 

TESTING WAS CONDUCTED BY DONALD H. IRVIN - WASTEWATER OPERATOR 3 

FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML MG/L 

i-20-85 
1ERATED 
:NFLUENT TNTC 81 13 7.3 
lEFORE PROTOZONE 492 58 6 8.2 
1FTER PROTOZONE 186 17 5 5 

i-27-85 
1ERATED 
:NFLUENT TNTC 127 28 5.8 
lEFORE PROTOZONE NO DATA NO DATA NO DATA NO DATA 
1FTER UV TNTC 20 13 3.5 

1-12-85 
\ERATED 
:NFLUENT NO DATA 34 31 4.6 
lEFORE PROTOZONE NO DATA 21 25 6.2 
\FTER UV 3 8 11. 5 
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FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML MG/L 

8-2-85 
AERATED 
INFLUENT NO DATA NO DATA 35 5.6 
EFFLUENT <1 NO DATA 15 8.6 

8-9-85 
AERATED 
INFLUENT NO DATA NO DATA 37 6.6 
EFFLUENT 10 NO DATA 4 9.0 

8-15-85 
AERATED 
INFLUENT NO DATA 67 10 7.0 
EFFLUENT <1 2 2 7.5 

8-21-85 
AERATED 
INFLUENT NO DATA NO DATA 17 7.0 
EFFLUENT NO DATA NO DATA 14 13.2 

These points not charted due to incomplete data. 
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TABLE 3 EXPERIMENT 3 

TESTING WAS CONDUCTED BY DONALD H. IRVIN - WASTEWATER OPERATOR 3 

FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML HG/L 

9-12-85 
AERATED 
INFLUENT 
OF FIRST 
PLANT 44 15 6. 8 
EFFLUENT 
2ND PLANT <l 12 3 8.4 

9-19-85 
AERATED 
INFLUENT 
OF FIRST 
PLANT 89 23 6. 3 
EFFLUENT 
2ND PLANT 85 13 4 7.8 

10-17-85 
AERATED 
INFLUENT 67 76 6 
EFFLUENT 
lST PLANT 41 46 2.8 
EFFLUENT 
2ND PLANT 103 10 6 7.4 

10-24-85 
AERATED 
INFLUENT 107 56 4.8 
EFFLUENT 
lST PLANT 73 41 3.6 
EFFLUENT 
2ND PLANT 4 12 4 9 

11-1-85 
AERATED 
INFLUENT 111 82 6.5 
EFFLUENT 
lST PLANT 71 45 3.6 
EFFLUENT 
2ND PLANT 125 12 3 8.1 

11-14-85 
AERATED 
INFLUENT 111 103 7.1 
EFFLUENT 
lST PLANT 25 6.5 
EFFLUENT 
2ND PLANT <l 8 6 9.6 
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TABLE 3 EXPERIMENT 3 PAGE 2 

TESTING WAS CONDUCTED BY DONALD H. IRVIN - WASTEWATER OPERATOR 3 

FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML MG/L 

11-28-85 
AERATED 
INFLUENT 133 104 7.4 
EFFLUENT. 
lST PLANT 98 4.5 
EFFLUENT 
2ND PLANT <1 17 6 9.2 

12-4-85 
AERATED 
INFLUENT 109 144 5.5 
EFFLUENT 
lST PLANT 100 82 5. 3 
EFFLUENT 
2ND PLANT <1 11 11 9.7 

12-12-85 
AERATED 
INFLUENT 74 114 8.4 
EFFLUENT 
lST PLANT 96 7.4 
EFFLUENT 
2ND PLANT <1 9 13 10.6 

12-19-85 
AERATED 
INFLUENT 95 83 7.1 
EFFLUENT 
1s·T PLANT 79 44 6.7 
EFFLUENT 
2ND PLANT NO TEST 12 7 10.2 

1-9-86 
AERATED 
INFLUENT 88 71 6.9 
EFFLUENT 
lST PLANT 64 42 5.3 
EFFLUENT 
2ND PLANT 67 13 13 10.2 

1-16-86 
AERATED 
INFLUENT 84 108 6. 6 
EFFLUENT 
lST PLANT 101 36 . 5. 4 
EFFLUENT 
2ND PLANT 69 10 9 9. 3 
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TABLE 3 EXPERIMENT 3 PAGE 3 

TESTING WAS CONDUCTED BY DONALD H. IRVIN - WASTEWATER OPERATOR 3 

FECAL BIOLOGICAL SUSPEND SOLIDS DISSOLVED 
COLI FORMS OXYGEN DEMAND MG/L OXYGEN MG/L 
PER/lOOML MG/L 

1-23-86 
AERATED 
INFLUENT 120 75 7 
EFFLUENT 
lST PLANT 106 46 6.4 
EFFLUENT 
2ND PLANT 65 12 21 9.2 

REMAINING PORTION OF EXPERIMENT IS NOT CHLORINATED 

2-13-86 
AERATED 
INFLUENT 129 107 7.4 
EFFLUENT 
lST PLANT 
EFFLUENT 
2ND PLANT 99 5 9 10.5 

RESIDENT FLUSHED BACTERICIDAL SOLUTION INTO SYSTEM 

2-19-86 
AERATED 
INFLUENT 157 101 5.6 
EFFLUENT 
lST PLANT 71 47 4.3 
EFFLUENT 
2ND PLANT TNTC 20 27 9.6 

2-27-86 
AERATED 
INFLUENT 81 52 8.1 
EFFLUENT 
lST PLANT 54 43 6.7 
EFFLUENT 
2ND PLANT 223 14 8 9.8 
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Quality Commission 
NE!LGO_DSCHMIDT 

GCJVDi°'OH 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item L, May 29, 1987, EQC Meeting 

Adoption of Rules for Contested Case Hearing on 
Senate Bill 662 Landfill Siting Decision 

With this memorandum, the Environmental Quality Commission (EQC) is 
receiving three items: 

(1) Notice of Proposed Adoption of Temporary Rules; 
(2) Statutory Authority Statement of Need; and 
(3) State of Oregon Attorney General's Model Rules of Procedure 

Applicable to Conducted Cases. 

On May 7, 1987, the EQC voted to provide interested parties an opportunity 
for a contested case hearing on the SB 662 landfill siting decision. In 
accord with this decision, it is requested that the Commission adopt the 
attached Attorney General's model rules of procedure applicable to 
contested cases. 

The reasons for adopting these model rules of procedure in lieu of the 
existing EQC rules are set forth in the Statutory Authority and Statement 
of Need document (attached). 

Ca thy Fitch :b 
229-5110 
May 22' 1 987 
SB6708 

Fred Hansen 



OAR 340, Division 11, Title - Procedures for Conduct of 
Contested Case on Order of Environmental Quality Commission 
selecting a land fill disposal site under authority of 1985 
Oregon Laws, chapter 679. 

340-11-141. Rules/Applicability. (a) The Environmental 

Quality Commission hereby adopts the Attorney General's Model 

Rules numbered OAR 137-03-001 through 137-03-093 and 

OAR 137-04-010 (Model Rules) for application to any contested 

case conducted by or for the commission on its order selecting a 

landfill disposal site pursuant to 1985 Oregon Laws, chapter 

6 79. 

(b) The Model Rules shall only apply to the contested case 

(or cases) described in subsection 340-ll-14l(a). The 

commission's rules for conduct of contested cases, OAR 340-11-097 

through 340-11-140, shall continue to apply in all other cases. 

These rules shall become effective upon filing of the adopted 

rule with the Secretary of State. 

DGE :tla 132/0 5228 7rule 3. 2 



ENVIRONMENTAL QUALITY COMMISSION 

TEMPORARY RULES FOR CONDUCT OF CONTESTED CASE 

ON ORDER OF ENVIRONMENTAL QUALITY COMMISSION 

TO ESTABLISH A LANDFILL DISPOSAL SITE TO SERVE 

CLACKAMAS, MULTNOMAH AND WASHINGTON COUNTIES 

UNDER OREGON LAWS 1985, CHAPTER 679 

Temporary Rules Adopted May 29, 1987 

DGE:tlal32/052287/rule2.l 

For more information, contact: 
Department of Environmental Quality 
811 SW Sixth Street 
Portland, OR 97203 
(Phone: 503-229-5731) 
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Before the Environmental Quality Commission 
of the State of Oregon 

In the matter of the adoption ) 
of the Attorney General's ) 
Model Rules for the Conduct ) 
of contested Cases to be ) 
applied to the commission's ) 
selection of a land fill ) 
site for the Portland ) 
Metropolitan area. ) 

STATUTORY AUTHORITY 
STATEMENT OF NEED AND REASONS 
IN SUPPORT OF TEMPORARY 
RULEMAKING 

1. Citation of statutory authority: ORS 183.341 and 

8 183.335(5) which authorize the Environmental Quality Commission 

g (EQC) to adopt the Attorney General's Model Rules and also 

10 authorize the agency to adopt temporary rules. 

11 2. Need for the adoption of rules and reasons why 

12 temporary rulemaki ng is required: 

13 (a) The St. Johns landfill which currently serves the 

14 Multnomah/Washington/Clackamas tri-county area will be closed in 

15 1991 and time is thus of the essence in completing the EQC' s 

16 selection of a new disposal site. 

17 (b) The EQC will select a land fill disposal site to serve 

18 the tri-county area on June 12, 1987, under the authority of 1985 

19 Oregon Laws, chapter 679. 

20 (c) Interested persons will be given an opportunity to have 

21 a contested case on the EQC order selecting the disposal site. 

22 (d) The EQC's administrative rules for conduct of a 

23 contested case provide for a lengthy appeal of the hearings 

24 officer's final· order to the full commission. OAR 340-11-132. 

25 (e) Procedural rules which provide necessary procedural 

26 protections to interested parties and yet eliminate unnecessary 
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1 lengthy appeal periods are necessary because of the time 

2 sensitive nature of the EQC's responsibility to select a new 

3 disposal site to serve the Portland Metropolitan Area. 

4 

5 

6 

7 

8 

9 

10 

11 

(f} The Attorney General's Model Rules provide such 

procedural protections without lengthy administrative appeal 

procedures. 

3. The EQC finds that its failure to act promptly to adopt 

the Attorney General's Model Rules will result in serious 

prejudice of the public interest or the interest of the parties 

concerned for the following reasons: 

(a} Because of the need to act as rapidly as possible, 

12 consistent with protection of the procedural rights of interested 

13 parties, the administrative appeal procedures contained in the 

14 EQC's existing rules for conduct of contested cases are 

15 inappropriate for application to any contested case conducted on 

16 the EQC' s order selecting a landfill to serve the Portland 

17 Metropolitan Area. Lengthy delays caused by such administrative 

18 appeals would seriously prejudice the public interest by 

19 unnecessarily postponing development of a new land fill for the 

~ Portland Metropolitan Area beyond the time when the St. Johns 

21 landfill may be closed. Adoption of the Attorney General's Model 

22 Rules will allow the EQC to conduct any contested case in a 

23 manner consistent with protection of interested parties' 

M procedural rights and without unnecessary delays. 

25 (b} The EQC is unable to adopt the Attorney General's Model 

~ Rules under the ordinary notice and hearing procedure prescribed 
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1 by ORS 183.335 because there is not sufficient time to conduct 

2 such a rulemaking hearing and also provide interested parties 

3 with a timely notice of the procedural rules to be applied in any 

4 contested case held on the EQC's order selecting a landfill for 

5 the Portland Metropolitan Area. 

6 4. Fiscal and economic impact: None. 

7 DATED May 29 , 1987. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

Fred Hansen, Director 
Department of Environmental 

Quality 
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Before the Environmental Quality Commission 
of the State of Oregon 

In the matter of the adoption ) 
3 of the Attorney General's ) 

Model Rules for the Conduct ) 
4 of Contested Cases to be ) 

applied to the commission's ) 
5 selection of a land fill ) 

site for the Portland ) 
6 Metropolitan area. ) 

7 TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF TEMPORARY 
RULE 340-11-141 
(Contested Case) 

8 1. On May 29, 1987, the Environmental Quality Commission 

g (EQC) proposes to adopt as temporary rules the Attorney General's 

10 Model Rules for the Conduct of Contested Cases (OAR 137-03-001 

11 through 137-03-093 and 137-04-010 (the Model Rules)) for 

12 application to any contested case held by the EQC on its order 

13 selecting a landfill disposal site for the Portland Metropolitan 

14 area pursuant to Oregon Laws 1985, chapter 679. 

15 2. The proposed temporary rule number 340-11-141 will 

16 require application of the Model Rules instead of the EQC' s rules 

17 to any contested case conducted on the order of the EQC selecting 

18 a landfill disposal site for the Portland Metropolitan area. 

19 3. Interested persons may present their views or arguments 

m orally or in writing to the EQC at its May 29, 1987 meeting. 

21 4. Citation of statutory authorities, statement of need 

22 and reasons why serious prejudice to the public interest or the 

23 interset of the parties will result if the Model Rules are not 

24 adopted by temporary rule are attached to and made a part of this 

25 notice. The Secretary of State may omit this information from 

26 this publication. Mary Lou Perry at the Department of 
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1 Environmental Quality, telephone number 229-5731, has been 

2 designated by the EQC as the contact person to receive public 

3 comments pertaining to this rule prior to the May 29, 1987 

4 meeting. A copy of the rule can be obtained from Ms. Perry. 

5 5. The members of the Environmental Quality Commission 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

shall preside over the meeting. 

DATED May -~~~' 1987. 

Fred Hansen, Director 
Department of Environmental 

Quality 
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OREGON ADMINISTRATIVE RULES 

CHAPTER 137, DIVISION 3 - DEPARTMENT OF JUSTICE 

DIVISION 3 

MODEL RULES OF PROCEDURE 
APPLICABLE TO 

CONTESTED CASES 

Contested Case Defined 
137-03-000 [!AG 14, f. & ef. 10-22-75; 

!AG 17,f.&ef.11-25-77; 
!AG 4-1979, f. &ef. 12-3-79; 
!AG 1-1981, f. &ef. 11-17-81; 
Repealed by JD 2-1986, 
f. & ef. 1-27-86] 

Notice 
137-03-001 In addition to the requirement of ORS 

183.415(2), a contested case notice may include a statement 
that the record of the proceeding to date, including the 
agency file or files on the subject of the contested case, 
automatically become part of the contested case record upon 
default for the purpose of proving a prima facie case. 

Stat. Auth.: ORS Ch. 183 
Hist.: JAG 14,f.&cr. J0-~2-75; !AG 17,f.&ef. ll-25-77; lAG4-1979, 

f.&cf.12-3-79~JD2-1986,f.&ef. l-27-86 

Rights of Parties in Contested Cases 
137-03-002 (1) In addition to the information required 

to be given under ORS 183.413(2) and 183.415(7), before 
commencement of a contested case hearing, the agency shall 
inform a party, if the party is an agency, corporation, or an 
unincorporated association, that such party must be repre
sented by an attorney licensed in Oregon, unless statutes 
applicable to the contested case proceeding specifically pro
vide otherwise. 

(2) Except as otherwise required by ORS 183.415(7), the 
information referred to in section (1) of this rule may be 
given in writing or orally before the commencement of the 
hearing. 

(3) Unless precluded by law, informal disposition may 
be made of any contested case by stipulation, agreed settle
ment, consent order, or default._ Informal settlement may be 
made in license revocation proceedings by written agreement 
of the parties and the agency consenting to a suspension, fine, 
or other form of intermediate sanction. 

(4) Unless precluded by law, informal disposition 
includes, upon agreement between the agency and the par
ties, but is not limited to, a modified contested case proceed
ing, nonrecord abbreviated hearing, non binding arbitration, 
and mediation, but does not include binding arbitration. 

Stat. Auth.: ORS Ch. 183 
Hist.: l AG !-198 l. f. & ef. ! l-l 7-81; JD 2-1986, f. & ef. 1-27-86 

Request by Person to Participate as Party or Limited Party 
137-03-005 (1) When an agency gives notice that it 

intends to hold a contested case hearing, persons who have 
an interest in the outcome of the agency's proceeding or who 
represent a public interest in such result, shall upon request 
be given the opportunity to participate as parties or limited 
parties. 

(2) A person requesting to participate as a party or 
limited party, shall file a petition with sufficient copies for 
service on all parties, with the agency at least 14 business 
days before the date set for the hearing. Petitions untimely 
filed shall not be considered unless the agency determines 
that good cause has been shown for failure to file timely. 

(3) The petition shall include the following: 
(a) Names and addresses of the petitioner and of any 

organization the petitioner represents; 
(b) Name and address of the petitioner's attorney, if any; 
(c) A statement of whether the request is for participa

tion as a party or a limited party, and, if as a limited party, 
the precise area or areas in which participation is sought. 

( d) If the petitioner seeks to protect a personal interest in 
the outcome of the agency's proceeding, a detailed statement 
of the petitioner's interest, economic or otherwise, and how 
such interest may be affected by the results of the proceeding. 

(e) If the petitioner seeks to represent a public interest in 
the results of the proceeding, a detailed statement of such 
public interest, the manner in which such public interest will 
be affected by the results of the proceeding, and the peti
tioner's qualifications to represent such public interest. 

(f) A statement of the reasons why existing parties to the 
proceeding cannot adequately represent the interest identi
fied in subsections (3)(d) or (e) of this rule. 

(4) The agency shall serve a copy of the petition on each 
party personally or by mail. Each party shall have seven 
business days from the date of personal service or agency 
mailing to file a response to the petition. 

(5) If the agency determines that good cause has been 
shown for failure to file a timely petition, the agency at its 
discretion may: 

(a) Shorten the time within which answers to the peti
tion shall be filed; or 

(b) Postpone the hearing until disposition is made of the 
petition. 

( 6) If a person is granted participation as a party or a 
limited party, the agency may postpone or continue the 
hearing to a later date when it appears that commencing or 
continuing the hearing would jeopardize or unduly burden 
one or more of the parties in the case. 

(7) In ruling on petitions to participate as a party or a 
limited party, the agency shall consider: 

(a) Whether the petitioner has demonstrated a personal 
or public interest that could reasonably be affected by the 
outcome of the proceeding; 

(b) Whether any such affected interest is within the 
scope of the agency's jurisdiction; 

(c) The qualifications the petitioner represents in cases 
in which a public interest is alleged; 

(d) The extent to which the petitioner's alleged interest 
will be represented by existing parties. 

(8) A petition to participate as a party may be treated as a 
petition to participate as a limited party. 

(9) The agency has discretion to grant petitions for 
persons to participate as a party or a limited party. The 
agency shall specify areas_ of participation and procedural 
limitations as it deems appropriate. 

(10) An agency ruling on a petition to participate as a 
party or as a limited party shall be by written order and 
served promptly on the petitioner and all parties. The agency 
shall also serve petitioner with the notice of rights required 
by ORS 183.413(2). 
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Stat. Aulh;: ORS Ch. 183 
Hist.: I AG 17, r. & cf. l 1-25-77: lAG 4- l 979, f. & cf. 12-3-79: JD 2-1986, 

r. & cf. J-27-86 

Request by Agency to Participate as a Party or an Interested 
Agency 

137-03-007 (1) When an agency gives notice that it 
intends to hold a contested case hearing, it may name any 
other agency that has an interest in the outcome of that 
proceeding as a party or as an interested agency, either on its 
own initiative or upon request by that other agency. 

(2) An agency named as a party or as an interested 
agency has the same procedural rights and shall be given the 
same notices, including notice of rights, as any party in the 
proceeding. 

(3) An agency may not be named as a party under this 
rule without written authorization of the Attorney General. 

Stat. Auth,: ORS Ch. 180 & 183 
Hist.: JD 2-1986. f. &er. !-27-86 

Immediate Suspension or Refusal to Renew a License, Notice 
of Opportunity for Hearing, Service 

137-03-010 (I) If the agency finds there is a serious 
danger to the public health or safety, it may immediately 
suspend or it may refuse to renew a license. 

(2) The agency shall give notice to the party upon 
immediate suspension or refusal to renew a license. The 
notice shall be served personally or by registered or certified 
mail and shall include: 

(a) The statements required under ORS 183.415(2) and 
(3). 

(b) The effective date of the suspension or refusal to 
renew the license. 

(c) A statement that any demand for a hearing must be 
received within 90 days of date of notice or the hearing is 
waived, 

(d) A statement giving reasonable grounds and support
ing the finding that a serious danger to the public health and 
safety would exist without the immediate suspension or 
refusal to renew the license. 

Stat. Auth.: ORS Ch. l 83 
Hist.: !AG !4. f, & ef. J 0-22-75; JAG 17, f. & ef. l l-25- 77; JD 2-1986, f. 

& ef. 1-27-86 

Orders When no Hearing Requested or Failure to Appear 
137-03-020 [!AG 14, f. & ef. 10-22-75; 

1AG17,f.&ef. 11-25-77; 
!AG 1-1981, f. & ef. 11-17-81; 
Repealed by JD 2-1986, 
f. & ef. 1-27-86] 

Subpoenas, Depositions 
137-03-030 [!AG 14, f. & ef. 10-22-75; 

!AG 17, f. & ef. 11-25-77; 
!AG 4-1979, f. & ef. 12-3-79; 
!AG 1-1981, f. &ef.11-17-81; 
Repealed by JD 2-1986, 
f. & ef. 1-27-86] 

Hearing 
137-03-040 (1) The contested case hearing shall be 

conducted by and under the control of the presiding officer. 
The presiding officer may be the chief administrative officer 
of the agency, a member of its governing body, or any other 
person designated by the agency. 

(2) If the presiding officer or any decision maker has a 
potential conflict of interest as defined in ORS 244.020(4), 
that officer shall comply with the requirements of ORS 
Chapter 244 (e.g., ORS 244.120 and 244.130). 

(3) The hearing shall be conducted, subject to the discre
tion of the presiding officer, so as to include the following: 

(a) The statement and evidence of the proponent in 
support of its action. 

(b) The statement and evidence of opponents, interested 
agencies, and other parties; except that limited parties may 
address only subjects within the area to which they have been 
limited. 

(c) Any rebuttal evidence. 
(d) Any closing arguments. 
(4) Presiding officers or decision makers, interested 

agencies, and parties shall have the right to question wit· 
nesses. However, limited parties may question only those 
witnesses whose testimony may relate to the area or areas of 
participation granted by the agency. 

(5) The hearing may be continued with recesses as 
determined by the presiding officer. 

(6) The presiding officer may set reasonable time limits 
for oral presentation and may exclude or limit cumulative, 
repetitious, or immaterial matter. 

(7) Exhibits shall be marked and maintained by the 
agency as part of the record of the proceedings. 

(8) If the presiding officer or any decision maker receives 
any written or oral ex parte communication on a fact in issue 
during the contested case proceeding, that person shall notify 
all parties and otherwise comply with the requirements of 
OAR 137-03-055. 

Stat. Auth.: ORS Ch. 183 
Hist.: !AG 14,f.&ef.10-22-75: IAG4-1979.f.&ef.12-3-79:JD2-J986. 

f. & ef. 1-27-86 

EYidentiary Rules 
137-03-050 (1) Evidence of a type commonly relied 

upon by reasonably prudent persons in conduct of their 
serious affairs shall be admissible. 

(2) Irrelevant, immaterial, or unduly repetitious evi
dence shall be excluded. 

(3) All offered evidence, not objected to, will be received 
by the presiding officer subject to the officer's power to 
exclude irrelevant, immaterial, or unduly repetitious matter. 

(4) Evidence objected to may be received by the presid
ing officer. Rulings on its admissibility or exclusion, if not 
made at the hearing, shall be made on the record at or before 
the time a final order is issued. 

(5) Any time ten (10) days or more before a hearing, the 
agency, any interested agency, and any party may serve upon 
every party, interested agency, and the agency a copy of any 
affidavit, certificate, or other document proposed to be 
introduced in evidence. Unless cross·examination is 
requested of the affiant, certificate preparer, or other docu
ment preparer or custodian, within five (5) days prior to 
hearing the affidavit, certificate, or other document may be 
offered subject to the same standards and received with the 
same effect as oral testimony. 
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(6) If cross-examination is requested of the affiant, 
certificate preparer, or other document preparer or custodian 
as provided in section (5) of this rule, and the requester is 
informed within five (5) days prior to the hearing that the 
requested witness will not appear for cross-examination, the 
affidavit, certificate, or other document may be received in 
evidence, if the agency or presiding officer determines that 
the party requesting cross-examination would not be unduly 
prejudiced or injured by lack of cross-examination. 

Stat. Auth.: ORS Ch. l 83 
Hist.: ! AG l 4, f. & cf. 10-22-75; JAG 17. f. & cf. l 1-25-77; ! AG 4-1979, 

f. & ef. !2-3-7: JAG 1-1981, f. & ef. 11-17-81; JD 2-!986, f. & cf. 
l-27-86 

Ex Parte Communications 
137-03-055 (1) An ex parte communication is an oral 

or written communication to an agency decision maker or 
the presiding officer not made in the presence of all parties to 
the hearing, concerning a fact in issue in the proceeding, and 
includes communication of any new facts from staff. 

(2) If an agency decision maker or presiding officer 
receives an ex parte communication during the pendency of 
the proceeding, the officer shall: 

(a) Give all parties notice of the substance of the com
munication, if oral, or a copy of the communication, if 
written; and 

(b) Provide any party who did not present the ex parte 
communication an opportunity to rebut the substance of the 
ex parte communication at the hearing, at a separate hearing 
for the limited purpose of receiving evidence relating to the 
ex parte communication, or in writing. 

(3) The agency's record of a contested case proceeding 
shall include: 

(a) The ex parte communication, if in writing; 
(b) A statement of the substance of the ex parte commu

nication, if oral; 
(c) The agency or presiding officer's notice to the parties 

of the ex parte communication; and 
(d) Rebuttal evidence, 
-Stat. Auth.: ORS Ch. 183 
Hist.: JD 2-1986, f. & ef. 1-27-86 

Contested Cases -
Orders and Default Orders -

Rehearing and Reconsideration 

Proposed Orders in Contested Cases, Filing of ·Exceptions 
and Argument, an Adoption of Order 

137-03-060 (1) !fa majority of the officials who are to 
render the final order in a contested case have neither 
attended the hearing nor reviewed and considered the record, 
and the order is adverse to a party, a proposed order 
including findings of fact and conclusions of law shall be 
served upon the parties. 

(2) When the agency serves a proposed order on the 
parties, the agency shall at the same time or at a later date 
notify the parties: 

(a) When written exceptions must be filed to be consid
ered by the agency; and 

(b) When and in what form argument may be made to 
the officials who will render the final order. 

(3) The agency decision maker, after receiving excep
tions and argument, may adopt the proposed order or 
prepare a new order. 

Stat. Auth.: ORS Ch. 183 
Hist.: JAG 14, f. & ef. J0-22-75; JAG ! 7. f. & cf. I l-25-75~ l AG 4-1979. 

f. & cf. 12-3-79: JAG J-J98!. f. & ef. ll-17-81: JD 6-1983. f. 
9-23-83, ef. 9-26-83: JD 2-! 986, f. & ef. l-27-86 

Ex Parte Communications to an Agency 
137-03-062 [!AG 4-1979, f, & ef. 12-3-79; 

!AG 1-1981, f, & ef. 11-17-81; 
Repealed by JD 2-1986, 
f. & cf 1-27-86] 

Ex Parte Communications 
137-03-063 [!AG 4-1979, f. & ef. 12-3-79; 

!AG 1-1981, f. & ef. 11-17-81; 
Repealed by JD 2-1986, 
f. & ef. 1-27-86] 

Ex Parte Communication Record 
137-03-064 [!AG 4-1979, f. & ef, 12-3-79; 

!AG 1-1981, f. &ef. 11-17-81; 
Repealed by JD 2-1986, 
f, & ef. 1-27-86] 

Final Orders 
137-03-070 Final orders on contested cases shall be in 

writing and shall include the following: 
(1) Rulings on admissibility of offered evidence when 

the rulings are not set forth in the record. 
(2) Findings of fact - those matters that are either agreed 

as fact or that, when disputed, are determined by the fact 
finder, on substantial evidence to be facts over contentions 
to the contrary. A finding must be made on each fact 
necessary to reach the conclusions of law on which the order 
is based; 

(3) Conclusion(s) oflaw - applications of the controlling 
law to the facts found and the legal results arising therefrom~ 

(4) Order - the action taken by the agency as a result of 
the facts found and the legal conclusions arising therefrom. 

(5) A citation of the statutes under which the order may 
be appealed. 

Stat. Anth.: ORS Ch. 183 
Hist.: !AG l4. f. & ef. !0-22-75: JAG 4-J979. f. & ef. J2-3-79: !AG 

1-1981, f. & ef. 11-! 7-8 l: JD 1-! 986, f. & ef. !-27-86 

Default Orders 
137-03-075 (1) When the agency has given a party an 

opportunity to request a hearing and the party fails to make a 
request within a specified time, or when the agency has set a 
specified time and place for a hearing and the party fails to 
appear at the specified time and place, the agency may enter a 
final order by default. 

(2) The agency may issue an order of default only after 
making a prima facie case on the record. The record may be 
made at an agency meeting, at a scheduled hearing on the 
matter or, if the notice of intended action states that the order 
will be issued or become effective upon the failure of the 
party to timely request a hearing, when the order is issued. 
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(3) If the· notice of intended action contains an order that 
is to become effective unless the party requests a hearing, the 
record shall be complete at the time of the notice of intended 
action. 

(4) The record may consist oforal (transcribed, recorded 
or reported) or written evidence or a combination of oral and 
written evidence. When the record is made at the time the 
notice or order is issued, the agency file may be designated as 
the record. In all cases, the record must contain substantial 
evidence to support the findings of fact. 

(5) When the agency has set a specified time and place 
for a hearing in a matter in which only one party is before the 
agency and that party subsequently notifies the agency that 
the party will not appear at such specified time and place, the 
agency may enter a default order, cancel the hearing, and 
follow the procedure described in sections (2) and (4) of this 
rule. 

(6) When a party requests a hearing after the time 
specified by the agency, but before the agency has entered a 
default order, the agency may grant the request or make 
further inquiry as to the existence of the reasons specified in 
subsection (7)(a) of this rule, for the request being tardy. If 
further inquiry is made, the agency may require an affidavit 
to be filed with the agency. The agency shall enter an order 
granting or denying the request as described in subsection 
(7)(e) of this rule. 

(7)(a) When a party requests a hearing after entry of a 
default order, the party may request to be relieved from the 
default order only on grounds of mistake, inadvertence, 
surprise, or excusable neglect. 

(b) The request shall be filed with the agency, and a copy 
delivered or mailed to all persons and agencies required by 
statute, rule, or order to receive notice of the proceeding, 
within a reasonable time. If the request is received more than 
75 days after delivery or mailing of a copy of the order of 
default to the party or the party's attorney; it shall be 
presumed that such a request is not timely. This presumption 
nlay be rebutted by evidence showing that the request is 
reasonably timely. 

(c) The request shall state why the party should be 
relieved from the default order. 

(d) The agency may make further inquiry, including 
holding a hearing, as it deems appropriate. 

(e) If the request is allowed by the agency, it shall enter 
an order granting the request and schedule a hearing in due 
course. If the request is denied, the agency shall enter an 
order setting forth its reasons for such denial. 

(8) The agency shall notify a defaulting party of the entry 
ofa default order by delivering or mailing a copy of the order 
as required by ORS 183.330(2). 

Stat. Auth.: ORS Ch. 183 
Hist.: JD 2-1986. f. & ef. 1-27-86 

Reconsideration and Rehearing 
137-03-080 (!) A party may file a petition for recon

sideration or rehearing of a final order with the agency within 
60 days after the order is served. A copy of the petition shall 
also be delivered or mailed to all parties and other persons 
and agencies required by statute, rule, or order to receive 
notice of the proceeding. 

(2) The petition shall set forth the specific grounds for 
reconsideration or rehearing. The petition may be supported 
by a written argument. 

(3) A rehearing may be limited by the agency to specific 
matters. 

(4) The petition may include a request for stay ofa final 
order if the petition complies with the requirements of OAR 
137-03-090(2)(!) through (i). 

(5) The agency may consider a petition for reconsidera
tion or rehearing as a request for either or both. The petition 
may be granted or denied by summary order and, if no action 
is taken, shall be deemed denied as provided in ORS 
183.482. 

(6) Any member of an agency's governing body may 
move for reconsideration or rehearing of an agency final 
order within 60 days after the order is served. Reconsidera
tion or rehearing shall be granted if approved by the govern
ing body. The procedural effect of granting reconsideration 
or rehearing on an agency's own motion shall be identical to 
the effect of granting a party's petition for reconsideration or 
rehearing. 

(7) Reconsideration or rehearing shall not be granted 
after the filing of a petition for judicial review, except in the 
manner provided by ORS 183.482(6) 

(8) A final order remains in effect during reconsideration 
or rehearing until changed. 

(9) At the conclusion of a reconsideration or rehearing, 
an agency must enter a new order, which may be an order 
affirming the existing order. 

Stat. Auth.: ORS Ch. 183 
Hist.: JAG 14, [ &ef. 10-22- 75: !AG 17, f. & e[ I !-25-77: lA.G l-198 L 

f. & ef. 11-17-81 ~JD 2-1986, f. & ef. 1-27-86 

Request for Stay 

Contested Cases -
Stay Proceedings 

137-03-090 (1) Any person entitled to judicial review of 
an agency order who files a petition for judicial review may 
request the agency to stay the enforcement of the agency 
order that is the subject of judicial review. 

(2) The stay request shall contain: 
(a) The name of the person filing the request, identifying 

that person as a petitioner and the agency as the respondent; 
(b) The full title of the agency decision as it appears on 

the order and the date of the agency decision; 
(c) A summary of the agency decision; and 
(d) The name, address, and telephone number of each of 

the following: 
(A) The petitioner; 
(BJ All other parties to the agency proceeding. When the 

party was represented by an attorney in the proceeding, then 
the name, address, and telephone number of the attorney 
shall be provided and the address and telephone number of 
the party may be omitted. 

(e) A statement advising all persons whose names, 
addresses and telephone numbers are required to appear in 
the stay request as provided in subsection (2)(d) of this rule, 
that they may participate in the stay proceeding before the 
agency if they file a response in accordance with OAR 137-
03-091 within ten days from delivery or mailing of the stay 
request to the agency; 

(f) A statement of facts and reasons sufficient to show 
that the stay request should be granted because: 
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(A) The petitioner will suffer irreparable injury if the 
order is not stayed, 

(B) There is a colorable claim of error in the order, and 
(C) Granting the stay will not result in substantial public 

harm. 
(g) A statement identifying any person, including the 

public, who may suffer injury if the stay is granted. If the 
purposes of the stay can be achieved with limitations or 
conditions that minimize or eliminate possible injury to 
other persons, petitioner shall propose such limitations or 
conditions. If the possibility of injury to other persons cannot 
be eliminated or minimized by appropriate limitation or 
conditions, petitioner shall propose an amount of bond or 
other undertaking to be imposed on the petitioner should the 
stay be granted, explaining why that amount is reasonable in 
light of the identified potential injuries. 

(h) A description of additional procedures, if any, the 
petitioner believes should be followed by the agency in 
determining the appropriateness of the stay request; 

(i) An appendix of affidavits containing all evidence 
(other than evidence contained in the record of the contested 
case out of which the stay request arose) upon which the 
petitioner relies in support of the statements required under 
subsections (2)(1) and (g) of this rule. The record of the 
contested case out of which the stay request arose is a part of 
the record of the stay proceedings. 

(3) The request must be delivered or mailed to the 
agency and on the same date a copy delivered or mailed to all 
parties identified in the request as required by subsection 
(2)(d) of this rule. 

Stat. Auth.: ORS Ch. 183 
Hist.: JD 6-1983, f. 9-23-83, cf. 9-26-83; JD 2-1986, f. & ef. l-27.-86 

Request for Stay - Motion to Intervene 
137-03-091 (1) Any party identified under OAR !37-

03-090(2)(d) desiring to participate as a party in the stay 
proceeding may file a response to the request for stay. 

(2) The response shall contain: 
(a) The full title of the agency decision as it appears on 

the order: 
(b) The name, address, and telephone number of the 

person filing the response) except that if the person is 
represented by an attorney, then the name, address, and 
telephone number of the attorney shall be included and the 
person's address and telephone number may be deleted; 

(c) A statement accepting or denying each of the state
ments of facts and reasons provided pursuant to OAR 137-
03-090(2)(1) in the petitioner's stay request. 

(d) A statement accepting, rejecting, or proposing alter
natives to the petitioner1s statement on the bond or under
taking amount or other reasonable conditions that should be 
imposed on petitioner should the stay request be granted. 

(3) The response may contain affidavits containing 
additional evidence upon which the party relies in support of 
the statement required under subsections (2)(c) and (d) of 
this rule. 

(4) The response must be delivered or mailed to the 
agency and to all parties identified in the stay request within 

ten (IO) days of the date of delivery or mailing to the agency 
of the stay request. 

Stat. Auth.: ORS Ch. 183 
Hist.: JD 6-!983, f. 9-23-83, cf. 9-26-83: JD 2-1986. f. & cf. 1-27-86 

Request for Stay - Agency Determination 
137-03-092 (1) The agency may allow the petitioner to 

amend or supplement the stay request to comply with OAR 
137-03-090(2)(a) through (e) or (3). All amendments and 
supplements shall be delivered or mailed as provided in 
OAR 137-03-090(3), and the deadlines for response and 
agency action shall be computed from the date of delivery or 
mailing to the agency. 

(2) After the deadline for filing of responses, the agency 
shall: 

(a) Decide upon the basis of the material before it; or 
(b) Conduct such further proceedings as it deems desir

able; or 
(c) Allow the petitioner within a time certain to submit 

responsive legal arguments and affidavits to rebut any 
response. Petitioner may not bring in new direct evidence 
through such affidavits. The agency may rely on evidence in 
such affidavits only if it rebuts intervenor evidence. 

(3) The agency's order shall: 
(a) Grant the stay request upon findings of irreparable 

injury to the petitioner or a colorable claim of error in the 
agency order and may impose reasonable conditions, includ
ing but not limited to, a bond or other undertaking and that 
the petitioner file all documents necessary to bring the matter 
to issue before the Court of Appeals within a specified 
reasonable period of time; or 

(b) Deny the stay request upon a finding that the 
petitioner failed to show irreparable injury or a colorable 
claim of error in the agency order; or 

(c) Deny the stay request upon a finding that a specified 
substantial public harm would result from granting the stay, 
notwithstanding the petitioner's showing or irreparable 
injury and a colorable claim of error in the agency order. 

(4) Nothing in OAR 137-03-055 or in 137-03-090 to 137-
03-092 prevents an agency from receiving evidence from 
agency staff concerning the stay request. Such evidence shall 
be presented by affidavit within the time limits imposed by 
OAR 137-03-091(3). If there are further proceedings pur
suant to OAR 137-03-092(2), the agency staff may present 
additional evidence in the same manner that parties are 
permitted to present additional evidence. 

Stat. Auth,: ORS Ch. I 83 
Hist: JD 6-1983. f, 9-23-83, ef. 9-26-83: JD 2-1986. f. & ef. 1-27-86 

Request For Stay - Time Frames 
137-03-093 (!) Unless otherwise agreed to by the 

agency, petitioner, and respondents, the agency shall com
mence any proceedings instituted pursuant to OAR 137-03-
092(2) within 20 days after receiving the stay request. 

(2) Unless otherwise agreed to by the agency, petitioner, 
and respondents) the agency shall grant or deny the stay 
request within 30 days after receiving it. 

Stat. Auth.: ORS Ch. 183 
Hist.: JD 2- ! 986. f. & cf. !-27-86 

5 - Div. 3 (October, 1986) 
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CHAPTER 137, DIVISION 4 - DEPARTMENT OF JUSTICE 

DIVISION 4 

MODEL RULES OF PROCEDURE 
APPLICABLE TO 

MISCELLANEOUS PROVISIONS 

Repealing Existing Rules 
137-04-000 All existing Model Rules heretofore 

adopted are repealed. Such repeal, however, does not affect 
nor impair any act done, right acquired, or duty imposed 
prior to the effective date of these rules. 

Stat. Auth.: ORS Ch. 183 
Hist.: !AG 14, f. & ef. 10-22-75 

Unacceptable Conduct 
137-04-010 A presiding officer may expel a person 

from an agency proceeding if that person engages in conduct 
that disrupts the proceeding. 

Stat. Auth.; ORS Ch. 183 
Hist.: I AG I-! 981, f. & ef. 11-! 7-81; JD 6-1983, f. 9-23-83, ef. 9-26-83: 

JD 2-1986, f. & ef 1-27-86 

Calculation of Time for Service 
137-04-020 [!AG 1-1981, f. & ef. 11-17-81; 

Repealed by JD 2-1986, f. & ef. 1-27-86] 

1 - Div. 4 (October, 1986) 
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JACK L. ORCHARD 
JACOB TANZER 
SUSAN M. QUICK 
WILL.JAM H. PERKINS 
CHRISTOPHER W. ANG I US 
BARBARA W. RADLER 
MICHAEL C. WALCH 
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Mr. James Petersen 
Chairman 

BALL, -JANIK & NOVACK 
ATTORNEYS AT LAW 

ONE MAIN PLACE 

IOI S.W. MAIN STREET, SUITE 1100 

PORTLAND, OREGON 97204-3274 

TELEPHONE (503) 228-2525 

TELECOPY (503) 295-1058 

TELEX 910-380-5470 

May 14, 1987 

Environmental Quality Commission 
835 N.W. Bond 
Bend, Oregon 97701 

3tatG nl Oroson 
DEPARnll'i1T lit ENVl11DNMENTAL OIJAlllY 

l]i I~©~~ W l{fili 

Re: Alternative Landfill Site for Metropolitan Portland 

Dear Mr. Chairman: 

This firm represents Tidewater Barge Lines and Wastech, 
Inc. The purpose of this letter is to request that we be placed 
on the agenda of the EQC meeting scheduled for May 29, 1987, 
for 10 minutes to inform the Commission of the existence of 
an alternative solid waste disposal plan for the metropolitan 
Portland area. It is our hope that you would find this information 
useful in determining your mandate to Metro after deciding 
between the Bacona Road and Ramsey Lake sites. 

The concept of the Tidewater/Wastech proposal is 
similar to that presented to you earlier by Waste Management, 
but it has some distinctive qualities which should be of interest 
to the Commission. After maximum recycling, Tidewater proposes 
to barge unrecycled waste in sealed containers on existing 
barge traffic to the Port of Morrow, where it would be transported 
by truck to a 600+ acre site 16 miles south of Boardman and 
just east of the Boardman bombing range. We believe the proposal 
has great environmental and economic benefits. It will use 
existing facilities and a transport system which is already 
in place. Morrow County land use ordinances allow a landfill 
as a conditional use. Consequently, our project could be on 
line to relieve the St. Johns landfill as early as January 
1, 1989. 
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Mr. James Petersen 
May 14, 1987 
Page Two 

A preliminary application for landfill site approval 
has been filed with DEQ. It was based upon public need from 
Morrow County and from Clark County, Washington for landfill. 
DEQ staff returned the preliminary application with no adverse 
comment. Tidewater has engaged engineers to develop additional 
environmental data for submission of a more detailed application 
in early June. We also intend to apply in early June to the 
Morrow County Court for a conditional use permit. 

Particularly in light of EQC's apparent wish to allow 
maximum flexibility for Metro to explore alternatives to the 
local sites, and also because of our clients' experience in 
California (e.g. with the Mountain View Landfill), we believe 
a brief informational presentation to the Commission would 
be helpful to it in formulating its site selection order. 
We would also be happy to present the project during the public 
forum period. 

JT/dp 

cc: Mr. Fred Hansen 
Mr. Steve Greenwood 
Mr. Ernie Schmidt 

16.99.72 

Yours very truly, 

Jacob Tanzer 



Department of Environmental Quality 

NEil. GOL.OSCH~IDT 
GOVERNOR 811 S.W. SIXTH AVENUE, PORTLAND, OREGON 97204 PHONE: (503} 229-5696 

OEQ,1A (2-86) 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Comments in Response to Greg Brown's May 20, 1987 Letter 
(Helvetia Mountaindale Coalition) 

The following comments are in response to a May 20, 1987 letter prepared by 
Mr. Greg Brown of the Helvetia Mountaindale Preservation Coalition, 
concerning the Commission Member visits to the Cathcart Landfill in 
Snohomish County, Washington. In his letter, Mr. Brown contends that the 
Cathcart and Bacona Road landfill sites are very dissimilar and that a 
direct comparison of these two sites is inappropriate. The Department 
agrees that there are important differences between the two sites which 
make a direct comparison inadvisable, but has prepared this response in 
order to answer some questions that may have been raised by information 

' presented in his letter. 

The Cathcart Landfill was not selected as a tour site solely because of 
similarities to the proposed Bacona Road site, although, as Mr. Brown 
noted, similarities do exist. The Cathcart site was selected as a tour 
site primarily because it is the landfill nearest to Portland where an 
example of a flexible membrane liner system and other modern landfill 
technologies in a forested, upland site could be observed first-hand by the 
EQC members. It is important to note that the Cathcart liner (a single 30 
mil PVC/Hypalon liner) is clearly inferior to the double composite HDPE 
liner system that is proposed for the Bacona Road site. 

The geologic/hydrogeologic conditions described by Mr. Brown were for the 
adjacent, yet-to-be constructed landfill, not the site visited by the EQC 
members. In fact, it is the Department's understanding that the existing 
Cathcart Landfill visited by the EQC is constructed directly in fractured 
bedrock, and that this bedrock is so near the surface that blasting and 
ripping with heavy equipment were required in order to construct the site. 
The Bacona Road site is also underlain by fractured bedrock, but unlike 
Cathcart, there are thick sections of alluvial deposits or soil that 
overlie the bedrock, and provide an added level of groundwater protection. 

The local groundwater discharge condition that was cited by Mr. Brown as a 
positive factor at the Cathcart Landfill, is also present at the Bacons 
Road site. The potential for affecting deeper groundwater flow systems 
exists at both sites, but at Cathcart the nearest downgradient groundwater 
users are much closer to the site. 



Memo: Environmental Quality Commission 
May 28, 1987 
Page 2 

Although the Department is not totally familiar with all of the 
characteristics of the Cathcart site, Mr. Brown's comments concerning 
differences in climate, the proximity to urban services, and transportation 
factors appear to be generally accurate. The proposed methods for dealing 
with difficult weather conditions and for providing adequate access, 
leachate treatment, fire protection, etc. at the Bacona Road site are 
described in the Final Feasibility Study. 

In conclusion, the Department would like to stress the following points: 

1. The Cathcart Landfill provides a nearby example of some of the 
modern landfill technologies proposed for the Bacona Road and 
Ramsey Lake sites. 

2. The Cathcart Landfill is different from the Bacona Road site, but 
many similar problems are present at both sites, i.e., 
groundwater and surface water protection, odor reduction, fire 
prevention, eta. 

3. The proposed mitigation measures for these problems at the Bacona 
Road site are, for the most part, far superior to those in place 
and being used at the Cathcart Landfill. 

Steve Greenwood:m 
SM1063 
229-5782 
May 28, 1987 

Fred Hansen 
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THE FINLEY BUTTES LANDFILL 
-- AN OVERVIEW --

2 

The proposed Finley Buttes Landfill in Morrow County, Oregon offers an 

innovative approach to the solid waste disposal needs of river-system 

communities whose own landfills are nearing full capacity. Working with 

Morrow County citizens who support its development, the Finley Buttes Landfill 

proposal is an alternative to the controversial landfill sites currently being 

studied in the greater Portland metropolitan area. The proposal sets forth a very 

systematic and logical plan: 

(1) Household and commercial solid waste collected from river-system 
communities will be taken to their local transfer stations for ultimate disposal at 
the Finley Buttes Landfill in Morrow County. 

(2) At the transfer stations, this waste is sorted for recycling. Anything 
that cannot be recycled is compacted into sealed metal containers, eliminating 
problems concerning odor, leakage, debris or visual impact. 

(3) These sealed containers are then transported by truck to loading 
docks at designated river ports and placed on barges. Because these barges 
accompany other regularly scheduled shipments up or down the Columbia 
River, few - if any - additional trips are required. 

(4) When the barges arrive at the Port of Morrow, the sealed containers 
are lifted from the barges and placed directly onto semi-trailer trucks which haul 
them to the Finley Buttes Landfill. 

(5) At the landfill, the containers are tipped and emptied. They will be 
cleaned at the landfill prior to their return trip to the Port of Morrow. 

(6) Finally, the empty containers are returned to the Port of Morrow for 
pickup and shipment back to the transfer stations. 

This highly efficient and cost-effective process accomplishes a number of 

important goals: It provides for maximum recycling and recovery of solid waste 

before it is disposed of at the landfill. Shipment of the solid waste utilizes and 

expands existing facilities. It uses a site ideally suited for landfill operations. 

This integrated and comprehensive approach makes the Finley Buttes Landfill 

proposal a very viable solution to the region's solid waste disposal needs. 



THE FINLEY BUTTES LANDFILL 

-- ITS BENEFITS --

The Finley Buttes Landfill will provide many regional benefits: 

• It creates a new landfill for solid waste in a remote location at a time 

when numerous communities face imminent closure of their own facilities 

because they are nearing full capacity. 

• It utilizes a processing and disposal method designed to achieve 

maximum recovery and recycling efficiency, from simple sorting to the potential 

for sophisticated processes such as congeneration of energy. 

3 

• It is designed to maximize the use of existing transfer, recycling and 

river transport facilities, thereby minimizing the need for new or additional sites. 

• The Finley Buttes Landfill has the potential and capacity to service the 

solid waste disposal needs of a number of communities along the Columbia

Snake River system, including the greater Portland metropolirtan area and 

Clark County, Washington, for well over 20 years. 

• The project is capable of being in operation by the end of 1988 or in 

early 1989. These timelines coincide with the imminent closure of the St. John's 

Landfill in Portland and the Lichner Landfill in Clark County, Washington. 

• The proposal provides an alternative to landfills in the sensitive 

wetland areas west of the Cascade Mountains by transporting it'to the Finley 

Buttes Landfill site in the semi-arid climate of central Oregon where there are 

no potential leachate or water pollution problems. 

• The Finley Buttes Landfill proposal is an economical means of solid 

waste disposal for river-system communities. The low cost of transportion to the 

to the Finley Buttes Landfill site more than offsets the expensive construction 

and operation costs associated with landfills west of the Cascade Mountains. 



Finley Buttes Landfill will bring many benefits to Morrow County: 

• Ultimately, it will enable the Port of Morrow to reach and then expand 

its full-use potential. 

• It will bring a new industry, jobs and revenues to Morrow County. If, for 

example, Clark County, Washington was the only river-system community to 

utilize the Finley Buttes Landfill for its disposal needs, 12 to 15 new jobs will still 

be created for unloading and loading, trucking, and landfill operations. 

Royalties to Morrow County would amount to $90,000 per year based upon 50 

cents per ton of solid waste. Based on current Port container handling rates, 

revenues to the Port of Morrow would be approximately $480,000 annually. A 

multiplier effect will be the benefit for support businesses such as retail services, 

fuel and equipment suppliers, and housing expansion. Additions such as these 

to the local economy all serve to expand the County's tax base. 
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If use of Finley Buttes Landfill is expanded to service other river-system 

communities as well, including the entire Portland Metropolitan Area, the 

economic benefits to Morrow County can increase dramatically. For example, 

based on the 50 cents per ton rate, royalty fees to Morrow County would reach 

$450 ,000 per year. Benefits to the Port of Morrow could reach $1.5 million per 

year. Approximately 30 - 50 new jobs could be generated with these larger 

scale operations. At an average yearly income of $20,000, between $600,000 

and $1,000,000 in additional wages would be introduced into Morrow County 

with these new jobs. 



THE FINLEY BUTTES LANDFILL 

•• THE SITE AND ITS OPERATION 

The Finley Buttes Landfill location: 

The landfill will be located at the Finley Buttes area of Morrow County, 

Oregon. The actual site is approximately 16 miles south of Boardman and 20 

miles southwest of Hermiston. It is one mile east of Bombing Range Road, a 

paved, two-lane county road. 

The technical merits of the Finley Buttes Landfill site: 

5 

The site is naturally suited for landfill use. Both the geology of the area 

and semi-arid climate provide an ideal operational setting. Preliminary studies 

of the Finley Buttes Landfill site by project engineers and preliminary review by 

the Oregon Department of Environmental Quality indicate "no obvious faults" in 

its feasibility as a landfill location, initiating more in-depth engineering studies. 

The aesthetic merits of the Finley Buttes Landfill site: 

The landfill site will not be visible from any public-use areas. While it is 

centrally located near Hermiston, Boardman and Heppner, the closest public

use area is Bombing Range .Road -- one mile west of the site. Landforms 

resembling the local terrain with indigenous vegetation will be created where 

needed at the site to screen the landfill from view on Bombing Range Road. 

(more) 



On-site litter control and environmental protection at the Finley 

Buttes Landfill: 

The landfill will be designed and operated in strict compliance with 

Federal EPA, State of Oregon and Morrow County regulations. On a daily 

basis, solid waste will be covered by a six-inch layer of soil. The working 

portions of the landfill will be fenced to prevent the blowing of debris. 

Environmental protection and monitoring will be implemented in accordance 

with approved design and operational requirements. 

6 

Prevention of litter during shipment to the Finley Buttes Landfill: 

All waste barged to the landfill will be in sealed metal containers which 

will eliminate any problems concerning odor, leakage, debris or visual impact. 

The type of solid waste disposed of at the Finley Buttes Landfill: 

No hazardous wastes will be disposed of at the Finley Buttes Landfill. 

The finley Buttes Landfill is intended only for the disposal of typical residential 

and commercial solid waste. The State of Oregon and U.S. Government have 

strict guidelines regulating the disposal of wastes which prohibit the disposal of 

hazardous wastes in sanitary landfills such as Finley Buttes. The receiving 

transfer stations will be operated in compliance with these regulations, thereby 

preventing the disposal of hazardous wastes at the Finley Buttes Landfill. 

The size of the Finley Buttes Landfill site: 

The Finley Buttes Landfill will be approximately 600 acres in size. 

(more) 



The transportation route to the landfill via Port of Morrow: 

For fifty weeks of the year, Tidewater Barge Lines will barge the sealed 

containers to the Port of Morrow docks on the Columbia River. At that point, the 

sealed containers will be transferred onto trailers and trucked to the Finley 

Buttes Landfill site for disposal. During the two weeks of the year when the 

Columbia River locks are closed for maintenance and repairs, it is expected that 

the sealed containers will be transported to the Port of Morrow by rail and then 

trucked to Finley Buttes. 

Truck routes from the Port of Morrow to the Finley Buttes Landfill: 

7 

The semi-trailer trucks carrying the sealed containers to the landfill site 

will not pass a single residence or near any developed locales. They will leave 

the Port of Morrow's property and access 1-84 on a Port of Morrow highway 

interchange. They will travel east to Bombing Range Road and then south to 

Finley Buttes. There they will then turn east and drive for one mile along the 

landfill's all-weather access/entry road to reach the actual landfill. All roads 

upon which these trucks will travel were designed and built for heavy-duty 

loads; there should be no adverse impacts on these roads. 

During the several weeks per year when Spring "break-up" occurs, a 10-

ton load limit is imposed upon Bombing Range Road. During these periods, an 

alternate access routes have been researched and will be utilized. 



THE FINLEY BUTTES LANDFILL 

"" ITS SPONSORS n 
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The Finley Buttes Landfill proposal has been submitted by a locally 

owned and operated company, Tidewater Barge Lines, which will handle the 

shipment of solid waste to the Port of Morrow. 

Tidewater is the largest barge line serving the Columbia-Snake River 

system. Its customer base includes major oil companies, chemical handlers, 

distributers, paper companies, steamship agents and brokers, grain exporters 

and agricultural co-ops. Products transported by Tidewater barges include 

grain, timber, construction materials, cement, asphalt, bulk liquids, fertilizers and 

a wide variety of containerized loads. 

Tidewater has an excellent record of service and has earned a solid 

reputation for its contributions to local communities and to the region as a 

whole. Its sensitivity to and understanding of the needs of local businesses and 

property owners has formed long-standing relationships of mutual respect. 

Tidewater has retained Wastech, Inc. to operate the Finley Buttes 

Landfill. Wastech has an excellent reputation and vast experience in solid 

waste facilities management. 

Wayne Trewhitt, company president, has over 24 years experience in 

solid waste management throughout the United States and Western Canada. 

He was instrumental in the development, design and operation of the San 

Francisco - Shoreline Regional Park Landfill transfer system in California. He 

was general manager of Solid Waste Engineering & Transfer Systems, which 

operated the San Francisco transfer station, the world's largest transfer facility 

and first major integrated transfer and recycling center in California. 



Merle Irvine is Wastech's executive vice president. His extensive career 

in Oregon includes positions as Director of the Solid Waste Department of the 

Metropolitan Service District, Director of Public Works for the City of West Linn 

and Design Engineer for the City of Lake Oswego. 

Wastech operates the Oregon Processing and Recovery Center in 

Portland, Oregon, one of the Northwest's premiere recycling facilities, and the 

Clackamas Transfer & Recycling Center in Oregon City, Oregon. 

9 



May 26, 1987 

Mr. Michael Downs 

P. O. llmi :509 
McMimwille, Ore. 9712\J 

DEQ Headquarters Room 4 
811 SW 6th Ave. 
Portland, OR 97204 

Dear Mike: 

I am in receipt of your ''A Chance to Comment 1

' announcement on 
the proposed charges for the landfill permits. Coupled with the 
billing on our landfill where the fees were doubled, you can bet 
I have :r:eacUons-all negative! I've tried to contact you on the 
phone numerous ti;;;es but you were unavailable. Frankly, I hope 
your proposals are met with the most vigorous opposition · 
poss::tble ! 

I have considered myself a friend of the Department. I helped 
to draft the regulations which transferred waste jurisdiction 
from the Board of Health~ I think our track record speaks for 
itself as landfill operators. You also know that our pursuit of 
support for the needed functionc of the Department has been 
unwavering in the cities, counties, and yes, even on state-level 
decision making arenas. I know something about landfill 
engineering costs·--having cit.ed two new ones since 1978, I am 
grateful for the low co.st fund~ng made available to construct 
Riverhend Landf.ill artd £6r the 'freedom r h,nre had to speak 
frankly and openly with. you and others about .landfill problems 
and reasons ble, doable, and en vi.ronmentally safe solutions. 

When the Iegi'al,at11re.rEifused t.o givi:;' t,he De·pa.rtnient money to do 
'.>the £uuctions· re'qui;r.ed,o.f.you, Lfought for. adequate budgets 

·· through infltiential l~gtsiato~s. I opp~sed "users fees" as 
improper means of obtaining revenues unless there is a specific 
service rendered. Governor Atiyeh repeatedly rejected 
legislative proposals that would have violated that concept. 
With every effort to assess users fees came the "its only 
pennies" reasoning. If you look at the St. Johns landfill 
costs, you will find :that the sum of the "users fees now are 
three times as.much:'as the costs of operating, the landfill--and 
T'.ve had, eri:oilgll!;, · · ··· · 

,,--·,'-

I think the. propbsat J,g 011trageous al"ld with.out ·Jiistffication. 
The Departmenf's 1unction in reviewing a landfill proposal does 
!l.ot re.quire you- to do the:- _engin2ering-·-or1ly to review it.. You 
don't have to.write the book only read it! The proposing 
cotnpa11y will h;Ve done bot.11 the geological and hydrological 
engineering, the design plans, the soil and water balance 



. -,- -

studies, etc., etc., and you will need to only approve what 
other competent engineers and professionals have studied, 
planned, and drafted. I repeat--you only need to read the book . ' __,._ 
not write it! 

It is •Y understanding that you hve ~xceeded your site search 
budget by a considerable amount. 9f money. I am at loss to 
understand. how you· can propose to cover youi: excess spending on 
site exploration at the Baco~a Road and Ramsey take sites by 
unfairly assessing charges against private proposals where the 
proposers have done all of the site engineering necessary to be 
granted permits. It is my judgement that your policy is 
counter-productive and only serves to deter the private sector 
role rather than enhance it, 

I'm not just a little concerned about the possible down stream 
effects as well. Once you put your foot in the door on UHers 
fees (and you have) there is nothing to stop you from assessing 
whatever you think you need on new fills (per your proposal) or 
on existing fills. You have demonstrated conclusively that 
there is no correlation between the assessments you make and the 
service you provide. Our ~a-called Annual Compliance Fee was 
increased from $8,000 to $13,000 and the services cut in hal'f. 
We have yet to r~ceive any ~ervices for the $1900 recycling 
implementation fee which you doubled this year to $3,800. In as 
much as our ·program was the model from which Senate Bill 405 was 
written and had been •implemented" at least two years ahead of 
the assessment, even the title mis-represents the actual purpose 
of the fee. 

Th.e cost of waste dispos.al :l.s already too high. Neighborhood 
accumulations and road-side dumping mar the entire metropolitan 
area. We d.on't need to' add unwarrent:ed costs from DEQ to -the 
stream. of unwarrented costs imposed by METRO over the years. 

If, indeed, your_?peratlng funds are inadequate to meet your 
9perational cOJ>t~, ftlr~ ,IcegJ$1ature. should re<;-Qgnize that and_ 

,.m<ike. -the .. nacessari'-p:r-qyision_s;,· I w.ould b~ happy to assist any 
-way that.I-can. :.--_ ... - · - · 

Sincerely yours; 

Ezra Koch,. Pres!d~~t_ 
·River.band LandJ;iJ.), . 

. sari; Tony Meek~~ 
·Rep. Stan Bunri 

-2-



MEMO 

Director 

HELVET~A/MOUNTAINDALE PRESERVATION COALITION INC. 
Rt. 1 BOX 507 

Hillsboro, Oregon 97124 

Dept. of Environmental Quality 
811 s.w. 6th Ave. 
Portland, Oregon 97204 

Gentlemen: 

May 20, 1967 

Enclosed please find our written comments concerning the 
site visit by the Environmental Quality Commission to the Cath
cart Landfill. 

Copies for each member of the EQC are enclosed. Please 
distribute these copies to the members of the EQC. 

GHB/mm 
Enc.: 6 
cc: E.J. sulllvan, Atty 

Youi9
1

;rnly, 
~·;;g 
Greg~ Br;>wn 
Tech. Co!jllh. Chair 

/ 
/ 

DEPARTMENT OF ENVIRONMrnTAL QUALITY Hamrr:ous & • 11 , 
Dept 1 0 

ao a Wasta Division 

5/26 

Fred: 

Arno called. In reference to 
the letter you and the Com:mission 
received from the Bacona Road 
people, he asked that 662 staff 
prepare a response to ·the letter. 
He asked that staff call Cathcart 
and. ask them about the points 
raised in the. letter. 

I called Steve Greenwood.and 
asked hirn t:-o prepare that for _\o 
Friday 1 s meeting_ C U. \.-·~ . \: 
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HELVET~A/MOUNTAINDALE PRESERVATION COALITION INC. 
Rt. 1 BOX 507 

Hillsboro, Oregon 97124 

Dept. of Environmental Quality 
811 s.w. 6th Ave. 
Portland, Oregon 97204 

Gentlemen: 

May 20, 1987 

Enclosed please find our written comments concerning the 
site visit by the Environmental Quality Commission to the Cath
cart Landfill. 

Coples for each member of the EQC are enclosed. Please 
distribute these copies to the members of the EQC. 

GHB/mm 
Enc: 6 
cc: E.J. Sullivan, Atty 

1 

YOl~0ly, 

"'"§} ~ "' WO /' Tech. co . chair 

" 

··,. 

/ 
/ 

/ 
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HELVE'l'IA/MOUNTAI ND ALE PHESERVATI ON COAL I 'rION INC. 
Rt. 1, Box 507 

Hillsboro, Oregon 97124 

Dept. of Environmental Quality 
811 S.W. 6th Ave. 
Portland, Oregon 97204 RE: Cathcart Landfill 

Gentlemen: 

During the week of May 11th, several members of the 
Environmental Quality commission visited the Cathcart r,andfill, 
located in the Seattle, Washington area. As we understood it, 
this landfill was selected becuase of it's similarity to the 
proposed Bacona Landfill. 

While there are indeed similarities, the two sites are far 
from identical. Major environmental and practical differences 
exist between the two sites. The purpose of the is letter i.s to 
point out some of the more obvious differences. 

The similarities that do exist are basically superficial. 
Both sites are depressions or slumps in the local topography, 
which drain to one end of the site. Both sites have downgradient 
water users and both sites are located in non-urban areas. 

The dissimilarities can be summarized in the following 
catagories: 

1) Geological/Natural Groundwater protection: 

The subsurface characteristics of the Bacona site can 
best be charaterized as extremely complex with many 
unknowns. The Sweet-Edwards report included in the 
draft site report states that the Bacona area is 
underlayed by a variety of geological formations with 
varying, and in many places unknown, permeabi 1 i ty. 

The new Cathcart site, immediately adjacent to the 
existing site, ls underlain by defined layers of 
Recessional outwash, Vashon Till, Advance Outwash, and 
Bedrock. (Sweet-Edwards & Assoc., Final Geotechnical 
Report, Snohomish County Landfill, 8/21/86) The thick 
layer of Vashon Till acts as an aquiclude confining 
groundwater within the lower layers. The Advance 
outwash and Sandstone Bedrock act as aquifer Discharge 
areas with significant artesian (positive) water 
pressures. (Ibid) 'I'o put this 'Ln to laymen's terms, 
water is coming up out of the aquifer at Cathcart. 

on the other hand, the Bacona site acts as a local, 
intermediate and (potentially) regional Rech~~ area. 
(Sweet & Edwards Dr:aft Site Report) Again, in laymen's 
terms, water ls going into the aquifer at Bacona. 



Environmental 01-Hllity cornmi1ooion 
May 21, 1987 
Page 2 

2) Climatalogical Differences: 

The Cathcart .51te receives approximately 45" per year 
of precipitation, virtually none of which is in the 
form of Snow. Bacona is rated as receiving over 60" per 
year, and reportedly receives over 110" per year, a 
significant portion of which is in the form of Snow. 
The implications on total and peak instantaneous 
leachate volumes are obvious. You may remember the 7' 
snowfall,pictures which we presented to you on April 
21st. 

The Bacona site is in an extreme wind area (siting 
Criteria 1190). The Cathcart site ls not in such an 
area. The implications on fire control are obvious. 

31 Proximity to Urban services: 

While it is true that the Cathcart site is in a semi
rural area, fire protection, wastewater treatment 
facilities, adeguete roads and potential alternative 
water supplies for downgradient users are in the 
immediate vicinity. Bacona has none of these services 
immediately available. Further, the leachate from the 
Cathcart site is being disposed of by a "friendly" 
agency, rather than by an agency which will be 
subjected to considerable political pressure to refuse 
Bacona's leachate. 

The concept that Cathcart's wooded setting is 
comparable to Bacona's forestry zone is barely worthy 
of comment. The economic and enviromental damages 
wrought by a major fire in the Bacona area are obvious 

4) Transportation Factors: 

The economics of transporting garbage to the Cathcart 
site are considerably different than the Bacona site. 
The·Cathcart site is located adjacent to adeguete roads 
which are not subject to the ice and snow conditions 
which prevail at Bacona. Further, the transportation 
distances from source to site are considerably 
different between the two sites. 



Environmental Quality Comml.ssion 
May 20, 1987 
Page 3 

5) Area served: 

The Cathcart 
is inflicted. 
at Bacona. 

landfill is serving the area on which it 
As you are aware, this is not the case 

This letter is not intended to serve as a complete 
comparison analysis of the subject s i. tes, but only as an 
illustration of the glaring differences. It would be a major 
error to rationalize that, because Cathcart is capable of 
functioning as an environmentally acceptable landfill, Bacona 
could be also operated as such. 

GHB/mm 
cc: J. Peterson 

A. Denekke 
s. Buist 
M. Bishop 
W. Brill 
E.J. Sullivan 

Fl.le:cthcrt.dum 

Yours truly, 
H/MPC, Inc. 

Greg H. Brown 
•rechnical Comm. Chairman 



NORTk poRTlANd ciTilENS COMMiTTEE 
p 7508 N. Hereford 

C 
Portland, Oregon 97203 

( 503) 248-4524 

c 
May 19, 1987 

James Petersen, Chair 
Oregon Environmental Quality Corrunission 
c/o 835 NW Bond Street 
Bend, OR 97701 

Dear Mr. Petersen: 

: __ ,-

The Ramsey Lake Coalition has developed a response to questions raised by 
the EQC on April 22. As I stated in my letter of May 4, many of your 
concerns about the Ramsey Lake site are the same as ours: 

o Permits are not obtainable for this environmentally sensitive site. 

o Permit and site development problems would extend the opening of a new 
landfill well past the closure of the St. Johns Landfill. 

o Estimated costs of Ramsey Lake are double those at Bacona Road for an 
optimistic site life of only 15 years, one third that of Bacona Road. 

o DEQ's own economic analysis says that thousands of jobs would be lost 
if this site, uniquely suited for heavy industry, is sacrificed for a 
short term landfill. 

o Siting the landfill at Ramsey Lake would renege on promises made over 
15 years ago by DEQ and others that a landfill in North Portland would 
be "phased out" once an "alternate location" was found. 

The attached materials are the Coalition's responses to the questions 
raised. We have met with DEQ staff and its consultants to make certain 
that "apples vs. oranges" comparisons are not being made. These meetings 
have proved to be very constructive. 

To summarize our responses: 

1. Cost estimate disparities. 

CH2M Hill and Port of Portland consultants are in agreement on 
significant cost items. We understand that CH2M Hill's estimated 
cost of Ramsey Lake site development will be increased substantially 
as a result of further engineering analysis. Attached material 
details the efforts undertaken to make the cost estimates consistent. 

2. Economic factors in the EQC decision. 

The Arbor Lodge, Kenton. Linnton, Overlook, Portsmouth, 
St. Johns, and University Park Neighborhoods 



James Petersen 
May 19, 1987 
Page 2 

EQC must consider economic factors, as well as environmental ones in 
the decision. SB 662 requires consideration of economics and the 
federal permit process outlines specific infornation which must be 
included in an Environmental Impact Statement. Failure to give full 
consideration to these issues would seriously flaw the process. 

We believe that common sense dictates expanded consideration of the 
economic development impacts, even at this late stage of the process. 
We realize that the importance of industrial development to the 
community is not well understood by DEQ's environmentally-oriented 
staff. It is unfortunate that this otherwise positive emphasis on 
environmental concerns has placed the EQC in a no-win situation with 
regard to the much broader issues of an urban area. The na=owing of 
the choices by staff does not, however, eliminate the EQC's 
responsibility to make a decision which includes all the issues. The 
EQC should place the same linportance on economic factors as on 
environmental and technical considerations. 

Adequate economic analysis would include use of LCOC's economic areas 
of concern, Corps of Engineers regulations on EIS preparation, 
Division of State lands fill/removal regulations, and EPA regulations. 

3. State and Federal Permits. 

The site does not have a "reasonable assurance" of receiving permits 
as required by SB 662. Development of this site would be linpossible 
within the time frame required to replace the St. Johns landfill. 
Other alternatives offer much greater assurance of permits and timely 
development. 

4. Promises to close St. Johns landfill. 

The facts show clearly the intent to develop Ramsey Lake for industry 
and enhanced recreation. Within the same plans, a commitment is made 
to close the st. Johns landfill. This closure is clearly within the 
context of a series of plans for the whole area, which do not include 
an additional landfill site. L.B. Day, then director of DEQ, was a 
member of the Task Force which recommended the plan for the North 
Portland Peninsula in 1972. The actions of those involved in North 
Portland development have been guided by this plan. The Port's 
industrial activities, the City's closure of the St. Johns landfill, 
and the protection of Smith and Bybee Lakes are all based on the 
regional decision making that this plan represents. DEQ must honor 
the commitment of its fonner director in a similar spirit. We suggest 
that EQC members closely examine these plans and the history of 
decisions and that they discuss the issues with legislators and other 
leaders involved over the last 15-20 years. 



James Petersen 
May 19, 1987 
Page 3 

5. S:ilnilarity between St. Johns Landfill and the Pamsey Lake proposal. 

The land use similarities are obvious from earlier comments, but 
enviromnental similarities were not well understood by the EQC. A 
very real similarity is that the above-grade profile of a landfill on 
a flat area ensures that storm water and side-slope leachate ends up 
in the Columbia Slough or adjacent wetlands, regardless of liner 
technology used. 

6. Use of incinerator ash for fill. 

Further research does not clear away the uncertainties surrounding the 
use of ash-filled areas for industrial development. The foundation 
suitability of the materials is extremely variable and obviously 
unknown for this site. A very impcrtant factor is whether or not the 
ash is considered a hazardous material. If it is, the land is 
considered umnarketable by real estate experts. Even if it isn't, the 
need to maintain a liner, gas collection, and leachate system would 
prevent its use for anything but outside storage. Such uses do 
nothing to mitigate the extreme loss of jobs which would result from a 
landfill. 

7. Economic Impact Issues. 

Attachments to this letter provide more detail on this issue. In 
summary: 

o The CH2M Hill and QED studies agree on all major points, and 
both predict serious harm to the region and the State. CH2M 
Hill says 3,285 direct jobs lost; QED estimates 2,100-4,230. 

o The CH2M Hill report, however, considers loss of jobs to Clark 
County to be an acceptable alternative to Oregon jobs. CH2M 
Hill also ignores the well-accepted multiplier effect of direct 
job losses, leading to indirect losses of up to 17,000 jobs. 

o The :ilnportance of Rivergate land is well d=umented in the 
attachments. The :ilnportance of industrial uses to the Portland 
economy should not be underestimated. 

o There are no replacement sites in Oregon. Hayden Island is 
restricted to marine-related industrial uses by permit 
conditions. The cost of development makes it a longer-term 
project, up to 20 years before land is available for even these 
restricted uses. 



James Petersen 
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Please review the attachments carefully. We hope we have addressed your 
concerns. I would like to offer the assistance of any member of the 
Ramsey Lake Coalition in further detailing of any of the issues. 

In closing, I would like to raise one very sensitive issue which has 
recently become rumor. We have heard that DEQ staff philosophically 
believes that further industrial growth in Portland is undesirable and 
must be restricted. If you believe that such attitudes are affecting the 
landfill siting process, I ask you to have an open public discussion. I 
do not believe that either this philosophy or one which requires Portland 
to "take care of its own garbage" are criteria contained within or 
envisioned by SB 662. 

Thank you for your willingness to listen. 

Sincerely, 

~-~4yJ 
da Krugel, President 

North Portland Citizens Committee 

Enclosures 

BlO:ch 

cc: Governor Neil Goldschmidt 
Environmental Quality Commission Members 
Fred Hansen, DEQ 
Steve Greenwood, DEQ 
Rebecca Marshall, Facilities Siting Advisory Committee 
Roger Smith, EDD 
Ramsey Lake Coalition Members 



EQC QUESTIONS AroUT RAMSEY LAKE 

1. What is the reason for the disparity in engineering cost estimates 
presented by Port and DEQ consultants? 

The following memo thoroughly explains the initial disparity between 
the two engineering cost estimates. As the memo indicates, once 
common assumptions are made, most of t.~e cost discrepancies disappear. 



May 12, 1987 

TO: James Petersen, Chairman 
Environmental Quality Commission 

FROM: Bill Bach, Land Development Manager 
Port of Portland 

MEETING BETWEEN CH2M HILL AND SCS ENGINEERS ON COST ESTIMATES FOR 
RAMSEY LAKE 

EQC Chairman Petersen expressed concern over the discrepancies between 
consultant cost estimates for a landfill at the Ramsey Lake site. At 
his request, representatives from CH2M Hill, SCS Engineers, 
Geotechnical Resources, and the Port of Portland met on April 30, 
1987. The following addresses the cost differences presented at the 
EQC hearing, a recommended method of presenting cost summaries in 
future reports, and some items that will be reflected differently in 
the final report. 

The Port consulting team, headed by SGS Engineering, based its 
analysis of costs on the Draft Feasibility Report (Section 3 
[Conceptual Site Plan] and Section 5), utilizing the same basic 
conclusions and logic as CH2M Hill. 

This memorandum was reviewed by CH2M Hill prior to submission. 

Of the 26 line items used for estimating capital cost (found in 
Table 5-1 on Page 5-4 of the Draft Feasibility Report), the SCS and 
CH2M estimates differed for six line items: 

Item CH2M Estimate SGS Estimate 

Preload placement $8.6 million $40.0 million 
Underdrain collection $1.0 million $ 3.1 million 
Leak detection $0.4 million $ 2.5 million 
Perimeter storm sewer $0.3 million $ 3.5 million 
Slurry wall $3.1 million $ 3.9 million 
Gas control system $0.8 million $ 1.3 million 

(REFER TO TABLE 1 FOR A COMPLETE LISTING OF ALL 26 LINE ITEMS) 

The total of these differences resulted in a discrepancy of 
$40 million. With contingencies and other expenses calculated as a 
percent of total line-item costs, the total difference was 
$60.6 million. In general, these differences resulted from: 

o Differences in defining and presenting capital and construction 
costs versus operating and maintenance costs. (Preload material 
and gas control issues.) 



MEETD{G BETllEEN CH2M HILL AND SCS ENGINEERS ON COST ESTIMATES FOR 
RAMSEY LAKE 
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May 12, 1987 

o Differences in the depth of base sand and drain material needed 
beneath and between liners. (Underdrain collection and leak 
detection issues.) These differences--where SCS captured all 
costs of preload material placement and construction of a gas 
control system as capital costs, while CH2M showed part of these 
costs as capital and the balance as operating costs--accounts for 
the vast majority of differences in the two estimates. 

o Additional information and requirements used by SCS for storm 
sewer estimates not available to CH2M. 

o Different views on the need for intermediate slurry walls for 
phased construction. 

The following is a more detailed discussion of the six line items 
where discrepancies occurred. 

Preload Placement 

Both engineering teams agreed on the unit cost and preload amounts. 
The different capital cost estimates resulted from how these costs 
were allocated. Over time, a total of 10 million cubic yards of 
preload material will be necessary. At $4 per cubic yard, this 
equates to a total of $40 million. 

Costs can be allocated between capital or construction costs and 
operating or maintenance.costs. SCS considered placement of preload 
soils as a construction expense and included the full cost in its 
capital estimate. CH2M also considers preload placement as a 
construction cost, but because construction will be phased, part of 
the cost of placement was captured in the capital estimate (only the 
initial placement of preload over the first 30 acres). The balance 
was reflected in operating costs. 

For future estimates, standard definitions for line items will be 
stated. Costs will be shown year by year as they are incurred, 
providing a more accurate reflection of what monetary outlays will 
occur through time. This change in displaying costs should bring the 
two estimates for this item into parity. (See attached 
"Recommendations for Final Report Cost Estimates,") 

Underdrain Collection System 

Consulting teams for CH2M Hill and SCS agreed on the unit costs, but 
disagreed on the total amount of base sand required under the liner. 
CH2M's report identified 12 inches of drain material under the bottom 
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liner, with a trenching system for dewatering. Geotechnical Resources 
recommended an additional foot of material to allow equipment 
operation over the subbase and for placement of the liner. The added 
costs for the additional foot of material is $2.2 million. 

Because the underdrain system is being reviewed in conjunction with a 
new liner system design, it appears this difference will be addressed 
in the new liner design. In CH2M Hill's final report, the thickness 
of drain material will include consideration of the operating 
surface. The costs will be presented as construction expense and 
shown as incurred. 

Leak Detection, Collection, and Removal System 

CH2M and SCS, while again agreeing on unit costs, disagreed on the 
volume of drain material needed between the liners. The CH2M report 
estimated that 6 inches of drain material would be placed between the 
liners. SCS recommended an additional foot of material between the 
liners, resulting in a cost estimate higher by $2.2 million. SCS 
considered the additional foot necessary to allow operation of 
equipment over the top, to better prevent puncture, and to allow 
placement of the leak detection/collection system. 

This cost discrepancy, like that of the underdrain collection system, 
may no longer be an issue. After discussions at the April 30 meeting, 
it is our understanding that a new liner system design will be 
incorporated in the CH2M final report that will address the 
above-mentioned concerns. 

Perimeter Storm Sewer 

The CH2M report estimated a cost of $315,000 for a connected storm 
sewer system pumped to the north. The SCS cost estimate of 
$3. 5 million was based on rerouting the storm sewer outfall to ·the 
south. The SCS estimate incorporated additional information on storm 
sewer construction costs in Rivergate, along with flow requirements. 
The resulting $3.2 million cost discrepancy is a result of information 
used by SCS which was not available to CH2M when their estimate was 
made. 

CH2!1 will now reassess their estimate in light of the new information 
and requirements and incorporate it into their final report. 
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Slurry Wall 

A difference of $0.8 million between the CH2M and SGS estimates for a 
slurry wall resulted from a difference in views on the necessity of 
interior slurry walls. The CH2M estimate of $3.1 million accounts 
only for the slurry wall around the perimeter of the landfill area. 
Since the landfill is to be developed and preloaded in stages, the 
slurry wall may also have to be constructed in stages. SGS increased 
the slurry wall estimate to include construction of three intermediate 
walls running the width of the site to accommodate staged construction 
of the landfill. 

CH2M had independently reviewed the construction process and agrees 
that interior slurry walls will be necessary. The final report will 
include the cost for the additional wall. This cost will be reflected 
as a construction expense, displayed during the time periods in which 
costs are incurred. 

Gas Control System 

As in the issue of preload placement, differences in opinion on which 
costs are capital versus operating resulted in a difference of 
$0.6 million between the CH2M and SGS estimates of a gas control 
system. The CH2M report indicated construction of a horizontal gas 
collection system within the landfill. The cost reflected in the 
capital cost estimate was limited to the flare and headers to be 
installed during the first phase of contruction. The cost of laterals 
and future phases of construction was included as a part of operating 
costs. SCS considered installation of the system as a construction 
cost and reflected the entire amount in its capital cost estimate. 

For the final report, CH2M and SGS have agreed that a distinction 
between initial and periodic construction costs will be necessary. 
Displaying costs over time as they are incurred should better reflect 
the timing of total construction costs. (Again, refer to 
"Recommendations for Final Report Costs Estimates.") 

It should be noted that the final dollar amounts will vary from those 
in the draft report, since there will be a major revision in the 
estimated cost of the liner system, impacting both underdrain and leak 
detection costs. 

0998R 
04E076 



Table l 

ESTIMATED CAPITAL COST - RAMSEY LAKE LANDFILL SITE 

Alternatives l and 2 

Description 

1. Site preparation 
2. Preload placement 
3. Bottom lining system 
4. Underdrain collection system 
5. Leachate collection pipe sytem 
6. Leak detection, collection, 

and removal system 
7. Leachate pump stations 
8. Underdrain pump stations 

CH2M Estimated 
Total Cost (1) 

:I 268 '000 
8,604,000 

25,728,000 
960,000 

1,200,000 

9. Off-site storm water lift station 

384,000 
300,000 
300,000 
125,000 
128,000 
180,000 
140, 000 
315,000 
210,000 
279,000 

10. On-site surface water ditch 
11. On-site access and haul roads 
12. Perimeter surface water ditch 
13. Perimeter storm sewer 
14. Perimeter fence 
15. Perimeter road 
16. Perimeter dike 
17. Slurry wall 
18. Screening berms 
19. Screening and landscaping 
20. Office 
21. Maintenance shop 
22. Groundwater monitoring wells 
23. Gas monitoring wells 
24. Gas control system 
25. Leachate pre-treatment system 
26. Off-site hookup fee 

Subtotal 

Engineering, legal, and 
administrative (20%) 

Construction contingency (30%) 

Total (2) 

5,098,500 
3,060,000 

450,000 
2,795,000 

135,000 
225,000 

56,000 
300,000 
750,000 

1,800,000 
100,000 

353,890,500 

10 '778 ,100 

16,167,150 

:\80,835,750 

SCS Engr. Estimated 
Capital Cost 

:I 268,000 
40,000,000 
25,728,000 
3,122,000 
1,200,000 

2,546,000 
300,000 
300,000 
125,000 
128,000 
180,000 
140,000 

3,500,000 
210 '000 
279,000 

5,098,500 
3,930,000 

450,000 
2,795,000 

135,000 
225,000 
56,000 

300,000 
1,340,000 
1,800,000 

100,000 

$ 94,255,500 

18,851,100 

28,276,650 

5141.383,250 

(1) From Ramsey Lake Draft Feasibility Report, Table 5-1, Page 5-4. 
(2) Excludes land acquisition and wetland mitigation. 

05/12/87 
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RECOMMENDATIONS FOR FINAL REPORT COST ESTIMATES 

Phased Construction Cost Schedule 

Construction costs will be presented by item as they would occur, all 
in 1987 dollars. Nominal construction expenditures will be broken 
down on an annual schedule, allowing a present value analysis and 
inclusion of financing costs. Major components of costs should 
include: 

o Permitting, engineering, and land purchase costs. 

o Initital site preparation and construction costs. 

o Periodic preload construction costs. 

o Periodic landfill construction, including liner and associated 
systems. 

o Period landfill closure costs. 

o Final closure construction costs. 

o Annual operation, maintenance, and equipment costs. 

o Postclosure annual inspection, operation, and maintenance costs. 

o Metro management, administration, and inspection costs. 

Use of the above method of projecting costs should permit projection 
of a realistic tipping fee. It would also allow a more representative 
comparison among alternative sites, as well as a comparison of 
alternative methods of waste disposal. 

Definition of Terms 

We recommend that the final report include standard industrial 
definitions of terms for capital, operating, and maintenance costs. 
This would provide a clearer understanding of costs for everyone 
involved. We have attached definitions from the American Association 
of Cost Engineers' "Cost Engineers' Notebook" as an example. 

For a landfill project, capital costs would include those costs 
associated with the construction and preparation of the landfill site 
to a point where each phase is ready to receive refuse. Operating 
costs are those costs associated with processing refuse. 

05/12/87 
0998R:04E076 
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AMERICAN ASSOCIATION OF COST ENGINEERS M.-1,. 000 3 of 22 
REVISION 

I 
DATED 

COST ENGINEERS' NOTEBOOK 
2 1/78 

R EPLiC ES 

1 5/71 

• BREAK-EVEN CHART - a graphic representation of the relation between total income 
and total costs for various levels of production and sales indicating areas of 
profit and loss. 

+ BREAK-EVEN POINT (S) - (1) in business operations, the rate of operations, output, 
or sales at which income is sufficient to equal operating cost, or operating cost 
plus additional obligations that may be specified; (2) the operating condition, 
such as output, at which two alternatives are equal in economy; (3) the percentage 
of capacity operation of a manufacturing plant at which income will just cover 
expenses. 

+ BURDEN - In construction, the cost of maintaining an office with staff other than 
operating personnel. Includes also federal, state and local taxes, fringe 
benefits and other union contract obligations. In manufacturing, burden sometimes 
denotes overhead. · 

* CAPACITY FACTOR - a. the. ratio of average load to maximum capacity; b. the ratio 
between average load and the total capacity of the apparatus, which is the optimum 
load; c. the ratio of the average actual use to the available capacity. Also 
called Capacity Utilization Factor. 

CAPITAL, BUDGETING - a systematic procedure for classifying, evaluating, and 
ranking proposed capital expenditures for the purpose of comparison and selection, 
combined with the analysis of the financing requirements. 

\. 

+ CAPITAL, COST OF - the weighted average of (1) the after-tax cost of long term 
debt, (2) the yield on any outstanding preferred stock, and (3) the cost of common 
equity capital. Usually expressed as a percent. 

r 

)( * I 

* 

* 

* 

CAPITAL, FIXED - the total original value of physical facilities which are not 
carried as a current expense on the books of account and for which depreciation 
is allowed by the Federal Government. It includes plant equipment, building, 
furniture and fixtures, transportation equipment used directly in the production 
of a product or service. It includes all costs incident to getting the property 
in place and in operating condition, including legal costs, purchased patents, and 
paid-up licenses. Land, which is not depreciable, is often included. Character
istically it cannot be converted readily into cash. 

CAPITAL, DIRECT - cost of all material and labor involved in the fabrication, 
installation and erection of facilities. 

CAPITAL, INDIRECT - costs associated with construction but not directly related to 
fabrication, installation and erection of facilities. Can be broken down into 
field costs (temporary structures, field supervision) and office costs (engineer
ing, drafting, purchasing and office overhead expenses). 

CAPITAL, OPERATING - capital associated with process facilities inside battery 
limits. 

CAPITAL RECOVERY - a. charging periodically to operations amounts that will 
ultimately equal the amount of capital expenditure (see Amortization, Depletion, 
and Depreciation); b. the replacement of the original cost of an asset plus 
interest; c. the process of regaining the net investment in a project by means of 
revenue in excess of the costs from the project. (Usually implies amortization 
of principal plus interest on the diminishing unrecovered balance). 

CAPITAL RECOVERY FACTOR - a factor used to calculate the sum of money required at 
the end of each of a series of periods to regain the net investment of a project 
plus the compounded interest on the unrecovered balance. 

NOT TO BE REPRODUCED WITHOUT THE EXPRESS PERMISSION OF THE AACE. 
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CAPITAL, SUSTAINING - the fixed capital requirements to (1) maintain the competi
tive position of a project throughout its commercial life by improving product 
quality, related services, safety, or economy, or (2) required to replace 
facilities which wear out before the end of the project life. 

CAPITAL, TOTAL - sum of fixed and working capital. 

CAPITAL, VENTURE - capital invested in technology or markets new at least to the 
particular organization. 

CAPITAL, WORKING - the funds in addition to fixed capital and land investment 
which a company must contribute to the project (excluding startup expense) to 
get the project started and meet subsequent obligations as they come due. 
Includes inventories, cash and accounts ·receivable minus accounts payable. Charac
teristically, these funds can be converted readily into cash. Working capital 
is normally assumed recovered at the end of the project. 

CAPITALIZED COST - a. the present worth of a uniform series of periodic costs 
that continue for an indefinitely long time (hypothetically infinite). Not to 
be confused with a capitalized expenditure; b. the value at the purchase date of 
the first life of the asset of all expenditures to be made in reference to this 
asset over an indefinite period of time. This cost can also be regarded as the 
sum of capital which, if invested in a fund earning a stipulated interest rate, 
will be sufficient to provide for all payments required to maintain the asset in 
perpetual service. 

* CASH COSTS - total cost excluding capital and depreciation spent on a regular 
basis over a period of time, usually one year. Cash costs consist of manufac
turing cost and other expenses such as transportation cost, selling expense, 
research and development cost or corporate administrative expense. 

CASH FLOW - the net flow of dollars into or out of the proposed project. The 
algebraic sum, in any' time period, of all cash receipts, expenses and investments. 
Also called cash proceeds or cash generated. 

CASH RETURN, PERCENT OF TOTAL CAPITAL - ratio of average depreciation plus average 
profit, to total fixed and working capital, for a year of capacity sales. Under 
certain limited conditions, this figure closely approximates that calculated by 
profitability index techniques where it is defined as the difference, in any time 
period, between revenues and all cash expenses, including taxes. The sum of net 
profit after tax.and the depreciation deduction used in calculating net profit. 

* COMPOUND AMOUNT - the future worth of a sum invested (or loaned) at compound 
interest. 

* 

* 

COMPOUND AMOUNT FACTOR - a. the function of interest rate and time that determines 
the compound amount from a stated initial sum; b. a factor which when multiplied 
by the single sum or uniform series of payments will give the future worth at 
compound interest of such single sum or series. 

COMPOUND INTEREST - a. the type of interest that is periodically added to the 
amount of investment (or loan) so that subsequent interest is based on the cumu
lative amount; b. the interest charges under the condition that interest is 
charged on any previous interest earned in any time period, as well as on the 
principal. 

NOT TO BE REPRODUCED WITHOUT THE EXPRESS PERMISSION OF THE AACE. 
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LINEAR PROGRAMMING - refers to mathematical techniques for solving a general class 
·of optimization problems through minimization (or maximization of a linear function 
subject to linear constraints. For example, in blending aviation fuel, many grades 
of commercial gasoline may be available. Prices and octane ratings, as well as 
upper limits on capacities of input materials which can be used to produce various 
grades of fuel are given. The problem is to blend the various commercial gaso
lines in such a way that: a. cost will be minimized (profit will be maximized), 
b. a specified optimum octane rating will be met, and c. the need for additional 
storage capacity will be avoided. 

LOAD FACTOR - a. a ratio that applies to physical plant or equipment: average 
load/maximum demand, usually expressed as a percentage. Equivalent to percent of 
capacity operation if facilities just accomodate the maximum demand. b. is defined 
as the ratio of average load to maximum load. 

~ LOT BATCH - a definite quantity of some product manufactured under conditions of 
production that are considered uniform. 

~ ~~N;:;~~Et:et::m:::e::e:n~::hi;o:h:a~::·and materials, required to keep equip-
ment or other installations in suitably operable condition. Maintenance does 
not usually include those items which cannot be expended within the year purchased 

\( and must be considered fixed capital. 

T,\ MANUFACTuRING COST - the total of Variable and Fixed or Direct and Indirect costs 
chargeable to the production of a given product, usually expressed in cents or 
dollars per unit of production, or dollars per year. Transportation and distri
bution costs, and research, development, selling and corporate administrative 
expenses are usually excluded. See also Operating Cost. 

+ 

* 

* 

* 

* 

V.API METHOD - a. a procedure for replacement analysis sponsored by the Machinery 
and Allied Products Institute. b. a method of capital investment analysis which 
has been formulated by the Machinery and Allied Products Institute. This method 
uses a fixed format 'and provides charts and graphs to facilitate calculations. 
A prominent feature of this method is that it explicitly includes obsolescence. 

V,ARGINAL COST - a. the cost of one additional unit of production, activity, or 
service; b. the rate of change of cost with production or output. 

MARGINAL ANALYSIS - an economic concept concerned with those incremental elements 
of costs and revenue which are associated directly with a specific course of 
action, normally using available current costs and revenue as a base and usually 
independent of traditional accounting allocation procedures. 

MARKETING - the broad range of activities concerned primarily with the deter
mination of consumer or user demands or desires, both existing and potential; the 
satisfaction of these demands or desires through innovation or modification; and 
the building of buyer awareness of product or service availability through sales 
and advertising efforts. 

MARKETING COST ANALYSIS - the study and evaluation 
or costs of different marketing operation in terms 
com.~odities, territories, or marketing activities. 
Accounting. 

of the relative profitability 
of customer, marketing units, 
Typical tools include Cost 

NOT TO BE REPRODUCED WITHOUT THE EXPRESS PERMISSION OF THE AACE. 
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+ OFFSITES - general facilities outside the battery limits of process units, such 
as field storage, utilities and administrative buildings. 

~ OPERATING COSTS - used interchangeably with Manufacturing Costs but preferred by 
I\ the non-manufacturing industries, such as mining or computer services. 

* OPERATIONS RESEARCH - quantitative analysis of industrial and administrative opera
tions with intent to derive an integrated understanding of the factors controlling 
operational systems and in view of supplying management with an objective basis to 
make decisions. Frequently involves representing the operation or the system with 
a mathematical model. 

* 

OPPORTUNITY COST - the profits from alternative ventures that are foregone by 
using limited facilities for a particular purpose. 

OPTIMUM PLANT SIZE - the plant capacity which represents the best balance between 
the economics of size and the cost of carrying excess capacity during the initial 
years of sales. 

ON-STREAM FACTOR - the ratio of actual operating days to calendar days per year. 

+ OVERHEAD - a cost or expense inherent in the performing of an operation, i.e., 
engineering, construction, operating or manufacturing, which cannot be charged to 
or identified with a part of the work, product or asset and, therefore, must be 
allocated on some arbitrary base believed to be equitable, or handled as a business 
expense independent of the volume of production. Plant overhead is also called 
factory expense. 

+ PAYOFF PERIOD - a. regarding an investment, the number of years (or months) 
required for the related profit or saving in operating cost to equal the amount 

* 

* 

of said investment. b. the period of time at which a machine, facility, or other 
investment has produced sufficient net revenue to recover its investment costs. 

Most recent practice is to base payout time on an actual sales projection. Also 
called payout or payback period. It is simple to calculate and can be used for 
evaluating many projects. It is not satisfactory for comparing projects with dif
ferent lives or patterns of cost and earnings. 

PRESENT VALUE (PRESENT WORTH) - the discounted value of a series of cash flows 
at any arbitrary point in time. Also, the system of comparing proposed invest
ments which involves discounting at a known interest rate (representing a cost of 
capital or a minimum acceptable rate of return) in order to choose the alterna
tive having the highest present value per unit of investment. This technique 
eliminates the occasional difficulty with profitability index of multiple solu
tions, but has the troublesome problem of choosing or calculating a "cost of 
capital" or minimum rate of return. Also called Net Present Value but different 
from Venture Worth. 

PRESENT WORTH FACTOR - a. a mathematical expression also known as the present 
value of an annuity of one; b. one of a set of mathematical formulas used to 
facilitate calculation of present worth in economic analyses involving compound 
interest. 

PROBABILITY - a basic concept which may be taken either as undefinable, expressing 
in some way a "degree of belief" or as the limiting frequency in an infinite 
random series. Both approaches have their difficulties and the most convenient 
axiomatization of probability theory is a matter of personal taste. Fortunately 
both lead to much the same calculus of probabilities. 

NOT TO BE REPRODUCED WITHOUT THE EXPRESS PERMISSION OF THE AACE. 
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2. How should EQC consider site economic impacts in its decision? Does 
SB 662 provide guidance? How has DEQ analysis incorporated economic 
issues so far? 



The EQC is required by SB 662 to consider environmental factors plus any 

other factor which might :inipact the decision. Although DEQ staff and the 

Attorney General's office are unsure of the clarity of the requirement, 

EQC need only look to the next step beyond its own process to find clear 

guidelines for consideration of economic, socio economic, and other 

factors. These are contained within the regulations of various federal 

agencies concerning the preparation of Environmental Impact statements. 

Each agency, including the Corps of Engineers and EPA, have developed 

specific regulations in response to the requirements of NEPA. In turn, 

each local branch of these agencies have prepared very specific internal 

memoranda instructing their staff in the preparation of analysis of the 

wide range of social and economic :inipacts which occur as a result of a 

large project such as a landfill. 

As the Ramsey Lake site will in certainly require an EIS, all :inipacts will 

have to be addressed in that process. The EQC would be irresponsible to 

make a decision knowing full well that it will face scrutiny in areas not 

fully addressed by the EQC. If the intent is to make a binding decision, 

all factors must be included. 

DEQ's economic :inipact analysis to date has not been particularly bad in 

its scope, however, it has been buried in the back of the reports with no 

attempt to include the conclusions in any of the stmrrnary evaluations of 

the site. This has occurred in spite of the facility siting Advisory 

Committee's emphasis on economic development and jobs as a high priority. 

Jobs are also the number one public issue in Oregon and have been for 

several years. 

DEQ staff are not recognized experts in either economic development, real 

estate, or industrial park development. Their conclusions have been 

consistently countered by those of state and local officials, and private 

sector development people, including their own consultant's report (see 

answer to question below) . 



3. Is the Ramsey Lake site pennitable? 
site will obtain all necessary state 
by SB 662? 

Is there reasonable assurance the 
and federal pennits, as required 



STATE AND FEDERAL PERMIT ISSUES - RAMSEY 1AKE 

There are three, and possibly four, governmental hurdles that must be 

cleared before the site can be developed for a landfill. They are: 

1. NEPA - Federal environmental impact statement. 

2. Corps of Engineers 404 permit (issued after the environmental impact 

statement is completed) . 

3. Possibly a NPDS permit if surface runoff or identifiable 

leachate/pollution sources to Columbia Slough are identified. 

4. State of Oregon fill and removal permits. 

Given prelill\inary discussion with state and federal environmental/ 

resource agencies and the Corps of Engineers over the past 6 months items 

1, 2 and 4 are a=epted as given. 

DEQ does not have the time to apply for and execute any of the above 

permits before a July deadline. Given the statements by Oregon Department 

of Fish and Wildlife, U.S. Fish and Wildlife, and Audubon Society, an EIS 

would be a requirement and an Environmental Assessment (EA) would not be 

acceptable. An EIS would take at least 18 months (more realistically 24 

months) and, as a practical matter would have to be completed before any 

federal permits were issued. 

Conclusion: Any acquisition of land by DEQ or Metro prior to the 

acquisition of state and federal permits would be purely speculative. 

Give the strong opposition to the project by Oregon Department of Fish and 

Wildlife and U.S. Fish and Wildlife, the su=essful completion of an EIS 

is in question. Further litigation opportunities for review of any 

EIS/NEPA decision by special interest groups or "injured" parties could 

protract that process for an additional year or more. A concrete 

prediction as to the issuance or denial of state of federal permits is not 

possible, because neither the Oregon Division of State Lands nor the U.S. 



Corps of Engineers has unilateral power to issue or deny. The final 

decision will be a combination of the results of the EIS and the inputs 

from the resource agencies. If the state or federal agencies raise strong 

and unified objection, history indicates that the Corps and/or Division of 

State Lands will not issue pennits. Further complicating the issue is the 

federal 404 permit requirement that there be no viable alternative to 

siting the landfill in a wetland. Clearly there have been a number of 

viable alternatives proposed in recent months which will have to be tested 

against DEQ's selection process. Because the federal process specifically 

requires a much broader set of tests, it is not likely that the limited 

process exercised by DEQ could stand the test of any organized 

opposition. Metro clearly has a long, arduous and complex task ahead 

before any land acquisition could begin. It should be noted that none of 

the abcve conclusions have considered the possibility of litigation of the 

DEQ decision through the state courts. In our judgement, the DEQ process 

is sufficiently flawed to invite litigation effort which would, at a 

minimum, require upgrading of the decision base upon which the 18 sites 

were reduced to three. 

In addition to the abcve, federal (EPA) proposed new subtitle D criteria 

would severely restrict landfill siting. These proposed federal 

regulations, "Part 258: Criteria for owners and operators of Municipal 

Waste landfills" are currently being revised from a rough draft. Special 

areas of note are: 

258.36 Flood plains (100 year) 

258.41 Unstable areas 

258.42 Wetlands 

258.115 Surface water 

258.215 Leachate collection system (I.CS) • 

258.220 Liner requirements. 

If these new criteria become adopted federal policy, if will make 

justification of a Ramsey Lake landfill very difficult indeed. 



4. What promises about permanent closure of the St. Johns Landfill were 
made by DEQ, the Legislature, Portland city Council, and other bodies? 



'I'he most compelling evidence of such promises sterns from late 1960's and 

early 70's planning efforts for the North Portland area. These efforts 

culJninated in a 1972 plan known as "A plan for the North Portland 

Peninsula." A =PY of the text of this plan is attached. 

The plan was prepared by a group known as the Columbia Slough 

Environmental Improvement Task Force made up of: 

Mel Gordon, Commissioner, Multnomah County 

Lloyd Anderson, commissioner, city of Portland 

Col. Paul Triem, Portland District Engineer, Corps of Engineers 

L.B. Day, Director, Oregon Department of Environmental Quality 

Edward Whelan, Commissioner, Port of Portland 

The goal of the plan was to create an "integrated land-use plan for the 

North Portland Peninsula area, designating areas for industrial, 

=mmercial, recreational, and open space development to best utilize the 

existing and potentially enhanced features of the environment." 

The Goals and Objections section (Page 5) of the plan discusses the need 

to keep the st. Johns Landfill open for the short term only because no 

alternative sites existed. Finding an alternative landfill location is 

refe=ed to in objective IV.B.2., and is clearly consistent with the 

overall direction the plan gives to the entire area. In the Citizen 

Priorities section on Page 6, it is clear that a "long-range goal of 

phasing out the operation" is a high priority for the =mmunity, and is 

reflected by the commitments made by the agencies which signed the plan, 

including DEQ. 

The ensuing years have seen a variety of planning efforts, all based on 

the agreements made as part of the development of the North Portland 

Peninsula Plan. Included are the Corps of Engineer's Plan I, which was to 

have closed the Columbia Slough for flood protection and developed the 

environmental and recreational potential of the area, and several efforts 

to develop a Smith and Bybee Lakes Management Plan. All of these efforts 

assumed the closure of the landfill, and have been based on the regional 

commitment that this unique and important area would no longer be saddled 

with the burden of being home to the region's garbage. 



'I'he State Legislature was also concerned about continued landfill 

operations in this location. In 1977, Rep. Jim Chrest introduced, and the 

legislature passed, H.B. 3192 which prohibited further filling in Smith 

and Bybee Lakes below the 11 foot contour. This legislation was 

explicitly anued at preventing further expansion of the landfill, as the 

attached material makes clear. (There is even mention in Chrest' s 

testimony of the legislature having closed the St. John's Landfill at one 

point.) Unfortunately, though H.B. 3192 effectively stopped landfill 

expansion in Smith and Bybee Lakes, it neglected to address what no doubt 

seemed like a farfetched scheme at the time, the siting of a landfill next 

door at Ramsey Lake. In any event, the passage of this legislation by 

wide margins in both houses indicated the legislature's clear intent and 

cormnitment with regard to landfill expansion in this area. 





December 22, 1972 

TO: City of Portland 
Multnomah County 
Portland District, U.S. Army Corps of Engineers 
Oregon Department of Environmental Quality 
Port of Portland 

WHEREAS the Columbia Slough Environmental Improvement Task Force has completed "A Plan for the North 
Portland Peninsula," and 

WHEREAS the report has been completed with the aid of a Citizens Resource Panel, and the Task Force has held 
public hearings throughout the course of the study, and 

WHEREAS specific design features of the report have not been evaluated through in-depth engineering studies, 

NOW THEREFORE BE IT RESOLVED that the Task Force adopts the report in concept, and 

BE IT FURTHER RESOLVED that the Task Force recommends that the Commission of the Port of Portland, the 
Board of Commissioners of Multnomah County, and the Council of the City of Portland also adopt the report in concept at 
the earliest possible date, and 

BE IT FURTHER RESOLVED that, assuming approval in concept by the above bodies, 

1. The City of Portland and Multnomah County proceed to prepare, adopt, and implement recreational, transportation, 
land use and water quality development plans for their respective areas of responsibility. 

2. The City of Portland and Multnomah County coordinate their recreational development planning and implementation 
activities with all appropriate governmental and citizen bodies. 

3. The Port of Portland proceed with the development of the Rivergate Industrial District and act as sponsor to the 
Corps of Engineers for the closure of the Columbia Slough, as part of the lower Columbia Slough flood control 
plan. 

4. The specific design features of the report be considered as initial guidelines in the preparation of engineering design 
and other studies necessary to final development plans and schedules, and 

5. The implementation schedule be similarly treated as a guideline for carrying out the concepts in the report. 

Mel Gordon, Commissioner, Multnomah County 
Lloyd Anderson, Commissioner, City of Portland 
Col. Paul Triem, Portland District Engineer, U.S. Army Corps of Engineers 
L. B. Day, Director, Oregon Department of Environmental Quality 
Edward Whelan, Commissioner, Port of Portland 
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INTRODUCTION 

The following land use plan and report has been developed by the 
Columbia Slough Environmental Improvement Task Force which 
recommends that it be adopted by their respective agencies as the 
offroial plan for the North Portland Peninsula. 

The purpose of this study was to reevaluate land use recommenda
tions presented in the Rivergate North Portland Peninsula Plan, devel
oped by Daniel, Mann, Johnson and Mendenhall in 1967 for the Port 
of Portland, Multnomah County and the City of Portland for the 
lower Columbia Slough, Smith and Bybee Lakes and their adjacent 
lands. Increased environmental awareness and concerns by citizens 
and public agencies coupled with objections to implementing portions 
of the DMJM plan generated this study. The entire land use element 
of the peninsula area has been restudied and a new land use plan 
developed amending the earlier study. 

The plan covers essentially the same area as the Rivergate North 
Peninsula Plan from Union Avenue to the Willamette River, from 
Columbia Boulevard to the Columbia River and as far south as 
Terminal 4 on the Willamette River. The plan developed also illus
trates the existing land use patterns in St. Johns and the Swan Island 
Industrial Park to demonstrate their relationship and interdependence. 

The Columbia South Shore Plan has also been reviewed to ensure 
that this plan is compatible with land uses adjacent to the upper 
slough. 

The Columbia Slough Environmental Improvement Task Force was 
formed to direct studies providing for the environmental enhance
ment of the lower slough and the lakes, and to develop an implemen
tation program for the use of the Slough, the lakes and their adjacent 
land areas. 

The Task Force is composed of Lloyd Anderson, the City of 
Portland; Mel Gordon, Multnomah County; Ed Whelan, the Port of 
Portland; L. B. Day, the Oregon State Department of Environmental 
Quality and Col. Paul Triem, the U. S. Army Corps of Engineers. 

1 

The land use plan and implementation program have been prepared 
by the technical staffs of the involved agencies, under the direction 
of Keith Hansen and Dave Fredrikson of the Port of Portland, and 
Arthur J. Schlack of the Multnomah County Planning Commission. 
The land use plan and implementation program have been subjected 
to extensive input and review by public agencies, private groups and 
individuals. Testimony from the participants has been recorded and 
where possible incorporated into the plan. 

~ 
L. 
[_ 

L. 
[. 

L. 
l. 
L. 
l. 
l. 
l. 
L. 
[_~ 

L 
L 



~z co 
~ :::0 
)> -l 
:0 :r: 
m 
)> -0 

0 
:::0 
-l 

£: 
z 
0 

.- .. ,_ 

: -'. 

.\ 
I 
I 
I 

ii 
j 

// 
( ~)\ 

n ./ 
0 . 
' 
ro ,. \ 

. \ 
\\ 

\ < 

(
) ;: 

n 
0 
c ., 

{ c 
I ;v 

( . . l 



GOALS AND OBJECTIVES 

Working with the citizens groups, the staff has defined Goals and 
Objectives for the planning of the appropriate land uses for this area. 
Two major goals provide a framework for the plan while objectives 
for each specific type of land use relate those goals to the resources 
and to the needs of the community. 

GOALS: 

Develop an integrated land-use plan for the North Portland Peninsula 
Area, designating areas for industrial, commercial, recreational, and 
open-space development to best utilize the existing and potentially 
enhanced features of the environment. 

Manage the natural and economic resources of the area to best serve 
the needs of the citizens of the Portland Metropolitan area. 

OBJECTIVES: 

I. COMMUNITY AND ENVIRONMENTAL 

A. Coordinate the plans for this area with regional land use, 
transportation and recreation plans. 

B. Preserve and enhance the natural and scenic qualities of the 
area. 

C. Create a unique community identity for the various use 
areas within the study boundary. 

D. Maintain the entire length of the Columbia Slough System 
as an important and necessary drainage way for 54 square miles of 
watershed in northeast Portland and Multnomah County. 

II. ECONOMIC (INDUSTRIAL AND COMMERCIAL) 

A. Provide the variety of industrial and commercial opportuni
ties required to maintain Portland's balanced and diversified econ
omy. 

4 



Ill. RECREATION - OPEN SPACE 

A. Utilize the unique natural resources of the area for recrea
tional developments which are appropriate to the area and needed by 
the community. 

B. Preserve the trees and as much of the natural vegetation as 
is possible along the Columbia Slough banks and perimeters of Smith 
d11d Bybee Lakes and enhance other areas by planting trees and 
shrubs. 

C. Develop an open space system with bicycle and hiking trails 
to link recreational and residential areas. 

D. Create a diversity of public and private opportunities to 
utilize the recreational resources of the study area. 

IV. URBAN SERVICES 

A. Transportation 

1. Design a balanced circulation system which utilizes all 
available modes of transportation, for movement through and to and 
from the North Portland area. 

2. Recognize the regional transportation plan which the 
community has adopted. 

3. Design transportation elements to minimize environ-
mental and ecological degradation. 

B. Sanitary Land Fill 

1. Recognize that the City of Portland has no short-term 
alternative to expanding its present sanitary landfill, and that contin
uation of this operation must relate to the existing operation, respect 
the existing natural environment and assist in the implementation of 
the land use plan. 

2. Develop a more efficient solid waste disposal system 
to obtain the maximum reduction in waste volume until improved 
technology is developed or an alternate location can be found. 

3. Develop a master plan for the area's recreational devel-
orime~t to utilize the solid waste disposal area. 
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V. RESIDENTIAL 

Recognize the demands for additional housing units in the North 
Portland Area created by the industrial development and identify 
potential areas for expansion of residential land use. 

CITIZEN PRIORITIES: 

In analyzing all the testimony, both written and verbal, there are 
eight basic areas of citizen concern. The goals and objectives state the 
"what and how" of the problem, the citizens priorities tell the 
"why." These priorities are not ranked in terms of importance and in 
some cases may actually be in conflict with each other. This reflects 
the fact that the people testifying represented different interest 
groups. 

A. Costs 

1. Develop a plan that is financially feasible and can be 
phased to assure accomplishment. 

2. Recognize the limits of public funds and encourage 
the development of appropriate facilities by private enterprise. 

3. Develop a plan that will require a minimum expendi-
ture of public funds to increase the tax base for the local and state 
governmental agencies. 

B. Create a quality environment. 

1 . Enforce water and air quality standards and noise 
control. 

2. Preserve the natural environment. 

3. Create more parks and open space. 

C. Promote a rational growth policy. 

1. Provide a reasonable amount of industrial land to meet 
justifiable needs. 

2. Support a strong and diversified Portland economy. 
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D. Protect public rights. 

1. Preserve and develop unique areas for public use. 

2. Provide the necessary public access to public areas. 

3. Police and maintain recreation and open-space areas. 

4. Preserve the existing residential areas. 

E. Control sanitary land fill to protect natural areas, but 
provide a solution to the solid waste disposal problems as an interim 
measure, with the long-range goal of phasing out the operation. 

F. Evaluate needs of special interests groups and the ability to 
accommodate them. 

1. Large power boats 

2. Small nonmotorized boats 

3. Wildlife habitat 

4. Warm water fishing 

5. Bicycle trails 

6. Private industrial development 

G. Develop a reasonable transportation system. 

1. Provide ability to handle traffic. 

2. Increase the transportation options. 

3. Utilize alternates to freeways. 

H. Protect individual rights and property. 

1. Protect private and public development from seasonal 
floods. 

2. Preserve private land use and development rights. 

3. Maintain Columbia Slough as a navigable waterway. 



RESOURCES AND NEEDS 

To translate these written goals to the land use plan it is necessary to 
describe the resources and to define the needs of the Portland
Metropolitan community. 

NATURAL RESOURCES: 

Our study has revealed that there are four major natural resources in 
the study area: The rivers, the slough, the lakes and the lands 
surrounding them. 

1. The Willamette and Columbia Rivers are both authorized by 
Congress to have a 40-foot navigation channel (from the mouth of 
the Columbia to the 1-5 Bridge and from the mouth of the Willam
ette to the Broadway Bridge. These channels have been dredged and 
are being maintained by the U. S. Army Corps of Engineers. This 
[Jives access from the area to ocean trade routes for the majority of 
the ships using these routes today. 

2. The lower Columbia Slough is a relatively narrow, shallow and 
leisurely meandering reach of water, which currently serves mainly as 
a drainage canal for the North and Northeast sections of Portland. It 
ranges from 75 feet to about 150 feet in width and from approxi
mately 5 to 15 feet deep during low water periods. The water 
elevation ranges from approximately 0 to 21 feet above mean sea 
IBvel during a calendar year. 

The slough has mud banks throughout its length and these banks 
have been eroded to an almost vertical slope from 2 to 10 feet high 
in most places. The bed of the slough is mud with a high concentra
tion of organic matter deposited from both natural and industrial 
sources over the years. At low water the slough maintains a flow of 
approximately 70 cubic feet per second. The slough banks have been 
encroached upon by filling in certain sections by the city at the 
sanitary land fill site, by private industrial and commercial firms 
along the slough and by the Port at Rivergate. 

3. Smith and Bybee Lakes are shallow flood plain lakes with 
;.pproximately 1,000 acres of water surface. The bottom elevation of 
Smith Lake is approximately 7 feet above mean sea level and Bybee 
Lake is slightly deeper. These lakes have been left in a seminatural 
state, subject to seasonal flooding and are used as a nesting and 
resting area for waterfowl. The bottom of both lakes is extremely flat 

and the lake area, therefore, varies widely with the water elevation. 
The lake bottoms are mud and organic material. 

4. Although much of the land surrounding these resources is low 
and subject to seasonal floods, certain areas have been developed. The 
area south of the Columbia Slough is approximately 80% developed 
by private industries and city services. The area north of the slough is 
basically undeveloped; only a few recreational facilities and some 
limited commercial development are found throughout its length. 
About 30% of the land in the Rivergate Industrial District has been 
filled by the Port of Portland. 

The vegetation in this area was cleared by the Port in 1967 with 
only certain selected areas of vegetation remaining. There is minimal 
development along the northeast corner of Smith Lake. 
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MANMADE RESOURCES: 

In addition to the natural resources there are certain manmade 
facilities that affect the future use of the land. 

Transportation facilities will play a major role in the development of 
this area. Perhaps the most significant element is the 40-foot naviga
tion channel. The amount of land fronting on the channel in the 
metropolitan area is extremely limited and vitally important to the 
economy of the City. 

A second major element in maintaining Portland's position as a major 
distribution center is the railroads. The Rivergate area has been 
cleared for service by four major transcontinental railroads, with 
service currently being provided by two. Terminal 4 and the indus
trial area south of the slough are serviced by two railroads. 

Ground transportation elements within the study area include the 1-5 
Freeway to the East with connections on Marine Drive, Columbia 
Swift Boulevard and Lombard Street. Further proposals include the 
Rivergate Freeway, the Marine Drive Parkway and the extension and 
upgrading of existing facilities. 

A second type of man-caused change in the area is fill. The City is 
depositing sanitary lanu fill along the Columbia Slough, the Port has 

The sanitary land fill area has severe limitations for future reuse 
possibilities. Because of its characteristics, it is unsuitable for most 
types of future construction. Because of the requirement for an 
impermeable layer of material to be placed over the top of the 
sanitary land fill anything penetrating that layer (including tap rooted 
trees) will probably cause leaching problems. 

The areas filled by the Port along the Columbia and Willamette 
Rivers have been filled hydraulically with Columbia River sand and 
have excellent foundation qualities. 

Eastern portions of the study area are surrounded by dikes to create 
drainage districts and protect these areas from the annual floods. 
These dikes are maintained by the drainage districts and the Corps of 
Engineers. The districts are also responsible for pumping out water 
during the rainy season. 

The final manmade resources which affect the land use plan are the 
existing uses and improvements. Major commitments in terms of land 
areas include: The industrial development along the south of the 
slough, the recreational development in Delta Park, the residential 
areas in St. Johns, the Terminal 4 Marine Development, and the 
industrial development at Rivergate. Projects under construction 
include Kelley Point Park and the new container terminal. 

placed sand fill within the Rivergate Industrial District and private The amount of improvements and value of the land is reflected in the 
firms are using land fill along the slough. following table of assessed values: 

TABLE 1 

Improvement 
Area Description land Value Value Total 

Peninsula Drainage 
District No. 1 $ 1, 128,460 $ 2,876,350 $ 4,400,810 

Peninsula Drainage 
District No. 2 $ 5,909,010 $ 7,299, 100 $13,202, 110 

Columbia Boulevard 
Industrial Area $ 4,269,450 $11,440,080 $15,709,530 

Developed Rivergate 
Lands $ 3,618,059 $26,335,550 $29,953,609 

Undeveloped Rivergate 
Lands $ 6,966,060 $ 3,500 $ 6,969.550 
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CONCLUSIONS 

Based on the resources a general land use concept can be developed 
for appropriate uses within the study boundary. 

Industrial: Those areas served by the 40-foot channel, the four 
railroads and the good ground transportation facilities should be 
developed for industry. Existing fill, flood protection and existing 
industrial land uses are further reasons for developing certain areas 
for industry. 

Recreation-Conservation: Those areas that have unique natural 
features should be developed for recreation, this includes the water, 
the significant vegetation and other unique lands. Areas with heavy 
concentrations of wildlife habitat should also be preserved. 

Commercial: The location and size of commercial development 
depends on the market. Within the study area commercial uses should 
be developed to serve industrial, recreational, and the residential 
areas. 

Residential: The location of residents depends on the availability 
of urban services such as schools, shopping, commercial services, 
churches, etc. Residential development should either be at a scale to 
support the development of new services or adjacent to areas that 
already have them. 
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THE COMMUNITIES NEEDS 

THE COMMUNITY'S NEEDS 

The second major consideration in developing the plan is defining the 
needs of the people of Portland which can best be met in this area. 
These can be divided into five categories: economic, residential, urban 
services, recreation, and commercial. 

ECONOMIC 

The economic needs of the community must be related to the 
economic base of both the state and of the Portland area. Oregon's 
economy is based primarily on exports with the major products being 
lumber, agricultural and manufactured products. Since Portland is the 
major port of exit for these products it plays an important role in 
the State's economy. 

The economy of the Portland metropolitan area is based on its 
diversified industrial base and the fact that it is a major distribution 
center. These two facts are supported by the attached charts. Port
land ranks 17th in the nation as a distribution center, based on the 
total number of people employed in wholesale trade (see Tables 2 
and 3). In terms of a percentage of the population this ranking would 
be much higher. 

Tables 4 and 5 show the diversification of Portland's economy. Table 
4 shows the percent of workers in the various industrial classifica
tions. 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
11 . 
12. 
13. 
14. 
15. 
16. 

'17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 

TABLE 2 

MAJOR WHOLESALE CENTERS 
(Number of People Employed in Wholesale Trade) 

New York 169,431 
Chicago 88,971 
Los Angeles 64,412 
San Francisco 39,762 
Atlanta 37,682 
Dallas 29,909 
Philadelphia 27,939 
Houston 23,512 
Minneapolis 23,006 
Boston 22,322 
Detroit 20,360 
Kansas City 19,769 
Newark 19,769 
Cleveland 18,435 
St. Louis 18,243 
Memphis 15,350 
PORTLAND 15,280 
Denver 15,077 
Charlotte, N.C. 14,204 
New Orleans 13,618 
Paterson 13,631 
Miami 12,530 
Cincinnati 12,425 
Seattle 11,739 
Indianapolis 11,377 
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TABLE 3 

WHOLESALE TRADE ($000,000) 

Portland 

Seattle 

1958 

$2,470 

$2,565 

1967 

$4,894 

$4,233 

TABLE 4 

PERCENT OF EMPLOYMENT 
BY MANUFACTURING ACTIVITY 

Ordinance & Accessories 
Food & Kindred Products 
Tabacco Manufacture 
Textile Mill Products 
Apparel 
Lumber & Wood Products 
Furniture & Fixtures 
Paper & Allied Products 
Printing & Publishing 
Chemicals & Allied Products 
Petroleum Refining 
Rubber & Plastic Products 
Leather & Leather Products 
Stone, Clay, Glass & Concrete 
Primary Metal Industries 
Fabricated Metal Products 
Machinery 
Electronic Machinery 
Transportation Equipment 
Prof. Scientific & Control Inst. 
Misc. Manufacturing Ind. 
Administrative & Auxiliary 

Portland 

0 
9.79 

0 
2.60 
4.40 

10.29 
3.40 
8.62 
4.34 
2.36 
0.33 
0.82 
0.15 
1.95 
7.53 
7.96 
8.08 

10.39 
9.20 
2.38 
1.77 
3.64 

% Increase 

98.1% 

65.0% 

Seattle 

0.17 
5.92 

0 
0.10 
2.50 
4.63 
0.72 
2.40 
3.54 
0.76 
0.13 
0.27 
0.19 
1.82 
1.53 
3.07 
3.54 
3.63 

63.20 
0.24 
0.65 
0.99 

,. ~ ... -···· .. ,,~- .... -_ .. 

TABLE 5 

MANUFACTURING DIVERSIFICATION INDEX 

1. Philadelphia, Pa. 
2. Lancaster, Pa. 
3. York, Pa. 
4. Fitchburg - Worchester, Mass. 
5. Springfield, Mass. 
6. New Haven, Conn. 
7. Baltimore, Md. 

*8. PORTLAND, OREGON 
9. Nashville, Tenn. 

10. Paterson, N. J. 
12. Boston, Mass. 
14. Kansas City, Mo. 
15. Denver, Colo. 
16. St. Louis, Mo. 
18. Los Angeles, Calif. 
21. San Francisco, Calif. 
27. · Minneapolis, Minn. 
30. Chicago, Ill. 
43. Atlanta, Ga. 
58. New York, N. Y. 
99. Phoenix, Ariz. 

119. Spokane, Wash. 
127. Detroit, Mich. 
168. Seattle, Wash. 

The diversified character of Portland's economy can best be illus
trated by the fact that no one industrial classification accounts for 
more than 11 % of the total employment, while 63% of the workers 
in Seattle were employed in one industry. In terms of the nation, 
Portland's economy ranks as the 8th most diversified. 

Research on the demands for industrial land by the Batte lie Institute 
in 1965 made the following projections. During the period of 
1960-1990, there will be a demand in the SMSA for an additional 
2800 acres of industrial land. Approximately 1000 acres will be 
heavy industries having a water orientation. The Battelle Report also 



identified a maximum projected growth that could result in a dou
bling of the demand for land. The basic population projections in the 
Battelle study have proven to be accurate, although changes in tech
nology and an increased growth of service industries have slowed the 
percent of growth in manufacturing employment. The sale of land to 
Oregon Steel Mills and the development of Terminal 6, a container 

operation, reflect two circumstances where large waterfront acreages 
that were not anticipated by the Battelle study have reduced the 
total available supply of waterfront land. 
The Battelle Study projected the total land demand for industrial, 
commercial and public uses at Rivergate to range from 2,735 to 
4,005 between 1960 and 1990 (see Table 6). 

TABLE 6 

POTENTIAL DEMAND FOR LAND AT RIVERGATE, 1960-1990 

(Acres) 
ADDITIONAL POTENTIAL DEMAND 

Demand for Non-Rivergate Type of 
Manufacturing Land 

Total 

Rivergate's Share 
Total Demand for Manufacturing Land in the SMSD 

Demand for Rivergate-Type Waterfront Land 

Rivergate's Share of Demand for 
Rivergate-Type Land 

Demand .for Trucking and Warehousing Land 

Total 

Rivergate's Share 

Demand for Land for Relocation of Existing Industries 
Total 

Rivergate's Share 

Total Industrial Demand for Rivergate Land 

Commercial Land Demand at Rivergate 

Public Areas Land Demand at Rivergate 

Total Demand for Land at R ivergate 

Maximum 

1,800 

1,200 

1,200 

800 

1,200 

800 

3,470 

15 

520 

4,005 

Probable 

1,800 

900 
2,800 

1,000 

670 

1,200 

300 

1,200 

500 

2,370 

15 

350 

2,735 



What does this mean for the Columbia Slough? There are two factors 
that must be considered. It is the river and the railroads that support 
Portland's position as a distribution center. It is therefore important 
that any site which contains these two modes be developed to their 
maximum potential. The exterior lands at Rivergate fall into this 
category. 

The second factor is the variety of sites available to meet the many 
requirements of our diversified economy. Different industries require 
different sites and Portland needs to assure that this variety is 
available. At the present time Rivergate is the only area in the 
metropolitan area where there are large 50 to 100 acre industrial sites 
with waterfront access served by four railroads. 

In terms of the supply of industrial land in the region there are other 
lands zoned "industrial," but these lands do not have the site size, 
channel access, rail and ground transportation and utilities available at 
R ivergate. 

In developing the kind of primary industry discussed above there are 
also smaller firms which receive advantages by being located close by. 
lhese would include warehousing, fabrication, and small manufactur
ers who use or supply parts and materials to the larger industries. 

The goal of the Rivergate Industrial District is to provide a diversified 
industrial base and distribution center for Metropolitan Portland. 

As the amount of land at Rivergate to meet these demands is reduced 
because of pressures for alternate land uses, more selectivity must be 
used in developing these lands. Certain industries will be forced to 
locate in other areas. 

RESIDENTIAL 

The residential growth pattern in Portland continues to develop in 
the suburban areas. However, there is some recent renewed emphasis 
on providing additional housing in the downtown area. 

Within the study area the existing heavy industrial development 
would make it difficult to include any large-scale housing develop
ment to alter that trend. There is not sufficient land, buffered from 
the noise, traffic, and pollution of heavy industry for this type of 
development. 

1h 



There is a real need, however, to strengthen the St. Johns area. St. 
Johns has, through the years, managed to maintain its identity and its 
community spirit. However, as industry continues to grow in the area 
there will be increased pressure for more housing. An expansion of 
the housing area could help to relieve this problem. The area between 
Barnes Yard and Swift Boulevard is the only sizeable open area still 
available for the expansion of the housing supply in the St. Johns 
Area. About one-third of this land is owned by the Union Pacific 
Railroad with the remainder being existing residential lots. This area 
easily relates to the availability of urban services (commercial, educa
tional, and cultural) in the established St. Johns community. 

URBAN SERVICES 

There are a number of urban services related to the metropolitan area 
in the study area. The Portland Sewage Treatment Plant is located 
between Columbia Boulevard and the Slough. This plant is currently 
undergoing expansion and change from primary to secondary treat
ment. Future plans may include tertiary treatment. 

There are also several major power line easements crossing the area. 
These lines, on towers approximately 150 high cross both the Willam
ette and Columbia Rivers and are located in the vicinity of Bybee 
Lake. There are two major substations located close to the west 
entrance of Rivergate. Other smaller substations are located as needed 
by specific users. 

There are three major facilities located or proposed to be located in 
the areas that have been the subject of considerable discussion. These 
ar" the City Sanitary Landfill, the proposed Rivergate Freeway, and 
the authorized navigation channel on the Columbia Slough. 

The Rivergate Freeway i; a part of the regional 1990 transportation 
plan developed by the Portland-Vancouver Metropolitan Transporta
tion Study and adopted by the Columbia Region Association of 
Governments, and the local units of government. This plan is a 
regional system to handle the traffic volumes projected through 1990. 
Although transportation technology is in a state of change and 
challenge, this plan is based on land use studies, origin-destination 
studies, and computer modeling. It is not possible in the course of 
this study to drastically alter that regional transportation system. To 
drop a major facility without a study of the entire system would be 
irresponsible. Even if the area were not fully developed, the freeway 
would still be needed. It has, therefore, been determined that the 
facility would be shown at this time and the alignment would be the 

most compatible with the natural environment. If a decision is 
reached in the future not to build the freeway, it would of course 
have an impact on the interior development of Rivergate. Those areas 
impacted, however, are not scheduled to be developed until the 1985 
to 1990 period. The decision on the freeway will be made prior to 
that time and if not built, the development schedule can be modified 
to meet a revised land use plan. 

The City of Portland sanitary landfill is related to the regional needs 
for solid waste disposal. Our society has continued over the past 
years to become more consumption oriented, therefore causing an 
increase in the amount of solid wastes. At the same time our 
increasing concern for the environment has begun to limit the sites 
available for the disposal of this material. Although the city is now 
managing this operation, the Metropolitan Service District is currently 
charged with the long-range responsibility for solid waste disposal. 

Because of the impermeability of the soils, this area is suitable for a 
properly administered sanitary landfill. It is anticipated that by 1982 
the technology will have been developed to bring about a 90% 
reduction in volume. If incorporated as part of the Metropolitan 
Service District - CRAG solid waste plan the land could accommodate 
the landfill operation through 1985 with a possible extension to 
1990. This would require a change in the law which now requires 
that the operation be closed by 1975. 

The City Parks Department is currently preparing a recreation master 
plan to utilize the area after the land fill is completed. 

A third controversial facility is the authorized 10 x 100 foot naviga
tion channel for the Columbia Slough. There are about 400 acres of 
land between the Slough and North Columbia Boulevard which could 
be served by such a channel. Because of its low elevation, the land 
adjacent to the slough at Rivergate would require extensive filling or 
a 15 to 20 foot dike for flood protection. This dike would create 
engineering and logistics problems for any firm wanting to use the 
channel for transportation. Lands along the north side of the Slough 
are committed to recreation development. 

The estimated cost of the drainage system to support the navigation 
channel ranges from $15 to $25 million, including the cost of 
constructing the channel and disposing of the spoils. This construc
tion would require an investment of approximately $40,000 to 
$50,000 oer acre of land potentially served by the channel. 
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~luJern barge technology would find a 10 x 100 foot channel 
ditticult if not impossible to utilize. Modern river and ocean barge 
operations recommend a channel 15 to 20 feet deep and 200 feet 
wide. 
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RECREATION NEEDS 

The Columbia Region Association of Governments recreation and 
open space plan identifies flood plains and riverbanks areas as open 
space and recreational resources. They also recommend that unique 
natural features be developed for recreation. The study area contains 
all of these features. The City of Portland owns a large portion of the 
lakes and the recreational lands and, therefore, will play a major role 
in their development. 

Since the area is too far from any residential neighborhood for these 
lands to serve as neighborhood recreation, the area is better suited to 
serve regional needs. 

The task force and resource panel have identified a number of 
passive-type recreation uses compatible with the area's unique natural 
character. These uses include boating, crew racing, fishing, hiking, 
bicycle paths, bird watching, wildlife habitat, etc. The Game Commis
sion has determined that the Columbia South Shore and Lower 
Columbia Slough could, with maximum development as a warm water 
fishery provide in excess of 165,000 annual recreation days. These 
uses are oriented toward the urban dweller seeking relief from every
day urban pressures. 

The City of Portland Parks Department on the other hand has 
identified the area as being isolated from any residential development 
and large enough to be suitable for nuisance recreation uses such as 
motorcycles, minibikes, skeet shooting, night lighted ball fields, 

outdoor concerts, etc. They have also documented the needs for 
these services in the community. 

The study area, with proper planning, has space for the development 
of both types of recreation. Because they are not compatible with 
each other, however, the plan must identify the areas with valuable 
natural character suitable for passive recreation and isolate these from 
the noisy or active type of recreation. This can be done through the 
use of open space, earth mounds, tree plantings, etc. With proper 
planning, both types of recreation can coexist within the study area. 

One additional special interest group that directly affects the land use 
plan is power boating. Based on State Marine Board statistics there is 
a documented need for power boating. There is also a need for 
nonpower boating areas. These two uses are not compatible and need 
to be separated. While the rivers and other lakes are open to power 
boating, there is no water area reserved at this time for non-power 
boats. Since these needs relate to regional requirements for water 
recreation beyond the scope of the study, the Task Force will ask 
that CRAG conduct a study of the supply and demand for water
oriented recreation. 

Because of the nature of its banks, the Task Force makes a strong 
recommendation that the slough be retained for nonpower boating. 
The design of Smith Lake, however, should retain the option for 
future powerboat racing if the CRAG study determines this is the 
best place for it. 



LAND USE PLAN 

The land use concept is a multiple use plan integrating industrial 
development and recreation open space land uses with commercial, 
residential and urban services as required for support. The key to the 
proper development of the area is the management of the natural 
resources. land uses have been seles::ted on the basis of the commu
nity needs and the natural and manmade resources of the area. 
Development of these multiple land uses will require careful manage
ment. 

MANAGEMENT 

Management of resources falls into several categories, actual control 
of some, preservation of others and indirect control through the use 
of standards, criteria, zoning, etc. The successful development of this 
area will depend on these controls. 

Utilization of the land, the slough and the lakes as shown in the plan 
is dependent upon our ability to manage or control the water eleva
tion within the study area. The slough and the lakes, in their existing 
state, are of limited value to man or for wildlife habitat. Management 
of the water levels of the slough and the lakes is required to achieve 
the goals arid objectives of the study, and to realize a majority of the 
priorities identified through the public input program. 

The primary control would be a water level control device con
structed arirroximately 1,000 feet from the mouth of the Columbia 
Slough and the completion of the perimeter berm. Coupled with the 
control of the upper Slough, this plan would provide flood protection 
for the entire North Portland Peninsula and South Shore area. 

The water level control device in the Slough would be an earth fill 
structure with pipes, to allow a gravity flow of water from the 
Slough to the river during low water. During periods when the river 
stage is above 9 feet mean sea level these pipes would be closed and 
the water pumped from the Slough into the river. An integral part of 
the plan is the pumping of fresh water into the Slough to maintain 
an increased flow in the Slough during low water periods to enhance 
the water quality. 

There are a number of advantages in a controlled water elevation in 
the Slough. It would provide additional protection to the existing 
drainage districts without requiring major expenditures to improve 
the interior dikes, and would extend flood control to areas not now 
protected. 

In addition to flood control, management of the water level in the 
Slough would also increase the recreation potential. The banks could 
be stablized to allow vegetation to grow and act as a buffer between 
the Slough and the existing industrial land uses. The managed water
way would also make it possible to develop a warm water fishery, 
improved wildlife habitat and an ideal small boat facility. 

The Oregon State Department of Environmental Quality and the 
Oregon Game Commission recommend a minimum depth of nine feet 
of water in the lakes to provide water quality, manage plant produc
tion, and provide for a minimum warm water fisheries habitat. The 
mean elevation of the lakes is established at 11 mean sea level, 
establishing the shoreline and minimizing dredging in the lakes to 
create a variety of water depths and development of a warm water 
fishery and wildlife habitat. In its present uncontrolled state the 
shoreline varies as much as 300 to 400 feet during a season, creating 
large mud flats. 

The development criteria list specific controls for each of the other 
resources. The following section describes the land use plan for each 
area. 
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LAND USE AREAS 

The major land uses in the plan are industry and recreation. These 
uses have been located to respond to the basic character of the land. 
Table 7 gives the approximate number of acres of each land use. The 
land use plan is not a precise master plan, but a general statement, 
commitment and guide for the future development of that area. As 
the area develops the exact boundaries and configuration of the use 
areas will probably be modified. The following paragraphs give a brief 
description of the land use areas. 

When the Study Area is fully developed there will be a total of 
36,000 people employed in the Area. This is an increase of approxi
mately 17,000 over the present figure. By balancing the land uses and 
density there is an overall density of approximately 6 employees per 
acre. The lowest density is 1 employee for every 20 acres of recrea
tional land and water, and the highest is 70 employees per acre of 
research development. 

The exterior land at Rivergate, because of the 40-foot channel and its 
service by four railroads, has been reserved for heavy industrial and 

maritime uses. The soil conditions and site sizes in this area make it a 
valuable resource to support the regional economic base. Industrial 
development controlled by development and performance standards 
can be a positive element in the environment. 

The Slough which has been the center of much of the controversy is 
planned as a major element in the land use plan. It forms a link for 
pedestrians, bicyclists and small boat traffic between recreation areas. 
Based on a Game Commission recommendation the buffer strip along 
the south bank of the slough has been narrowed and the land 
accumulated in a series of miniparks. There will be a minimum 
50-foot buffer on the south shore to preserve the natural appearance 
of the slough. Because of the conflicts with existing industry, the 
land will be used for a visual buffer only. All public movement along 
the Slough will occur along the north side in a 150-foot buffer strip. 
It is recommended that the city and county acquire areas along the 
slough with major vegetation and develop them for minipark sites. 
These facilities will give access to the warm water fishery to be 
developed by the Oregon State Game Commission. 

TABLE 7 

Land Use 

Recreation 

Residential 

Commercial 

Commercial-Recreation 

Research 

Light Industry 

Heavy Industry 

Total 

COLUMBIA SLOUGH ACREAGES 
Approximate Acres Available 
Total Acres for Future 

Development 

3,107 1,638 

125 78 

176 140 

334 30 

22 22 

1,469 563 

1,707 1,013 -- --
6,940 3,484 

Total 
Future 

Employment 

155 

2,640 

1,670 

1,540 

22,035 

8,535 

36,575 
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The lakes and the land around them are also planned as a recreation 
complex. These resources will be developed to include active, passive 
and commercial recreation and, where appropriate, commercial devel
opment. The basic land forms and lake configuration will be deter
mined by the contour 11 feet mean sea level. Modifications of this 
contour will occur as the lakes are dredged to increase the depth of 
the water. These modifications will be in the form of islands and 
limited shoreline changes. A major recommendation of the plan is the 
establishment of the lake boundary and basic land forms. 

The interior lands at Rivergate are valuable for both recreation uses 
and industrial development. A compromise has therefore been 
reached where the lakes and those lands fronting on the lakes have 
been reserved for recreation and the lands with good soil conditions, 
good access and marketable for industries related to the waterfront 
activities have been retained for industry. A further influence in this 
area is proposed construction of the Rivergate freeway. If the free
way is not constructed, the amount of industrial development will 
need to be reduced, and this reduction will occur between the Marine 
Drive Parkway and the Northwest Side of Bybee Lake. As discussed 
earlier these lands will not be filled until the decision is made to 
build or not to build the freeway. 

It is recommended that the sanitary landfill remain in operation until 
improved technology is developed or an alternate location can be 
found. Area has been reserved to accommodate the expansion until 
1985 or 1990. This area is being master planned by the City Parks 
Department as a future active and passive recreation complex. By 
developing a master plan before the land fill is completed it is 
possible to contour the fill to fit the recreation uses. Expansion areas 
have been selected that are open and away from the lakes to mini
mize destruction of the natural environment. 

The industrial area to the south of the Columbia Slough and east of 
Portland Road has been retained as industry. Attempts will be made 
through standards, criteria and voluntary agreements to upgrade the 
area's appearance. 

The area west of North Portland Road is basically underdeveloped 
and subject to change. The exceptions to this are the Union Pacific's 
Barnes Yard which will remain and perhaps expand, and the indus
trial development adjacent to North Portland Road. The plan recom
mends that a major portion of the land between the Rail Yard and 
the existing Swift Boulevard be developed for residential use. North 
Swift Boulevard would be relocated behind the railroad yard upon 
expansion of the residential area. 

The area between the railroad and the Slough should become a part 
of the recreation complex. It is possible that a portion of that area 
could be used for limited sanitary landfill. 



GROUND. TRANSPORTATION 

The major ground transportation elements include the Rivergate Free
way, the Marine Drive Parkway, a relocated North Swift Boulevard 
and the interior circulation system at Rivergate. 

The need for the Rivergate Freeway has been discussed in an earlier 
section. There are two freeway interchanges in the Rivergate area, 
one with Simmons Road and one with Marine Drive. The alignment 
has been kept as close as possible to the BPA power lines to 
minimize the impact of two major corridors crossing the area. Since 
the upper part of Bybee Lake is being preserved that portion of the 
freeway crossing the lake will be constructed on an elevated struc
ture. The Marine Drive Parkway replaces the traffic capacity of the 
Whitaker Freeway, proposed in the Portland-Vancouver Metropolitan 
Transportation Plan, without the environmental problems created by 
that alignment. It will require a rebuilding of the 1-5, Marine Drive, 
and Union Avenue interchange. The realignment of Swift Boulevard is 
based on changing the land south of Barnes Yard from industrial to 
residential development. The relocation of this road will then allow 
that area to become a part of the St. Johns community. If the land 
use is not changed then the road could remain in its present align
ment to serve the industrial property and act as an edge to the 
residential area. 

The interior Rivergate streets have been designed to serve the proper
ties in the most efficient manner possible. The number of Slough 
crossings has been kept to a minimum. 
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DEVELOPMENT CRITERIA 

The following criteria are recommended by the Task Force to control 
the development of the Slough, lakes and the surrounding land. These 
criteria should be adopted and enforced by the local agencies. 

I. Columbia Slough Development Criteria 

A. Water 

1. Elevation, from 7 to 9 m.s.I. during summer - with 
provisions for drawdown drainage ponding of storm 
during winter. 

2. Water quality sufficient to maintain warm water fisher
ies; auxiliary water will be pumped from the Columbia 
River into the upper slough. 

3. Future unauthorized fills to be removed by parties 
responsible. 

B. Bank 

1. No fill placed within twenty-five feet of top of bank. 

2. No slopes greater than 1 on 4 within 50' of top of 
bank. 

3. Areas within 25' from top of bank planted to natural 
vegetation plus recommended plant list. 

4. No buildings (except in commercial areas) within 50' 
of top of bank. 

5. Pedestrian and nonmotor bikes on the north side of 
Slough. 

C. Boating 

1. No motorized boating (maximum of 5 hp electric 
trolling motors). 

2. Encourage private concessions for the rental of non
power boats. 

3. Develop launching ramps for nonpower boats. 

D. Development of the environment 

1. Private groups: Boy Scouts, Girl Scouts; schools; serv
ice clubs and conservation groups. 

2. Private firms: Voluntary dedication of land, tax deduc
tions for open space, granting of special easements for 
open space, and deed restriction on sales. 

3. Public agencies: 

a. Federal: Bureau of Outdoor Recreation, Corps of 
Engineers, Environmental Protection Agency, and 
Bureau of Sport Fisheries and Wildlife. 

b. State: State Parks, Oregon State Game Commis
sion, and D.E.O. 

c. Local: City of Portland, Multnomah County, and 
Port of Portland. 

E. Allowable commercial recreation uses 

1. Boat rental and sales 

2. Bait and tackle shops 

3. Food concessions and restaurants 

4. Boat ramps and parking 

5. Bike rentals 

11. Smith and Bybee Lake Development Criteria 

A. Water 

1. Elevation, plus eleven with control from plus nine to 
plus Iwelve feet m.s.I. 

2. Water source, auxiliary pumps from Columbia River or 
from wells. 

3. Depth, dredge channels to elevation plus two and 
create island to elevation plus twenty. 

-

L_ 

[_ 

l, 
[_, 

[_, 

[_ 
• 

l. 
r_. 
l. 
l. 
l. 
r 



NO SLOPE GREATER 
THAN 1/5 

NORTH 

l 25 FEET I 
NO FILL WITHIN 25 FEET OF 
ELEVATION 11' MEAN 
SEA LEVEL 

SMITH & BYBEE LAKES DEVELOPMENT CRITERIA 

150 FEET 

BUFFER AREA 
WITH BICYCLE 

AND WALKING TRAIL 

~-

75 TO 150 FEET 

_ _, 

50 FT. 

BUFFER 
AREA 

TYPICAL CROSS SECTION OF COLUMBIA SLOUGH 

28 

ISLANDS BUILT TO MAX. 
ELEV A TION OF 20 FEET 

SOUTH 



B. Shoreline 

1. No fill within twenty-five feet of elevation 11 mean 
sea level (except for recreational development). 

2. No fill slopes greater than 1 on 5 within one hundred 
feet of waterline at elevation plus eleven m.s.I. except 
for recreational development. 

3. No structures (except in commercial zones) within one 
hundred feet of bank line. 

4. Shoreline plantings to be natural or from recom
mended list. 

C. Boating 

1. No motorized boating allowed (except for maximum 5 
hp electric motors) 

2. Encourage private concessions for the rental of boats 

3. Develop launching ramps for nonpower boats 

4. Reserve option for future power boat racing in Smith 
Lake during nonnesting season 

D. Development of environment 

1. Private groups: Boy Scouts, Girl Scouts; schools; serv
ice clubs and conservation groups. 

2. Other agencies: Oregon State Game Commission, Parks 
Departments (State Parks, City of Portland, Multno
mah County), Bureau of Outdoor Recreation, Port of 
Portland, and Bureau of Sport Fisheries and Wildlife. 

E. Recreation around lakes 

1. Smith Lake (active) 

a. Picnic area 

b. Shoreline boat tie up 

c. Fishing piers 

~n 

d. Wildlife viewing 

2. Bybee Lake (passive) 

a. No picnic area 

b. Wildlife viewing 

c. Hand carried boats (no launching ramps) 

3. Both lakes 

a. Hiking and trails 

b. Sanitation facilities (set back 100') 

F. Commercial uses allowed in development zones 

1. Restaurants and food concessions 

2. Motels 

3. Shops 

4. Sail boat moorages 

G. Uses allowed in commercial recreation zones 

1. Boat repair, rental and sales 

2. Bike rentals 

3. Bait and tackle shops 

4. Boat ramps and parking 

IMPLEMENTATION RESPONSIBILITY 

In order for a plan to be meaningful, it must be able to be imple
mented. A first step in that process is to determine who is respons
ible for each element of the plan. The following agencies have the 
responsibilities for these elements. 

[ 

[ 

r 



AGENCY 

Port of Portland 

City of Portland 

Multnomah County 

RESPONSIBILITY 

Rivergate Land Development 
Rivergate Utilities 
Rivergate Streets 
Rivergate Lights 
Rivergate Street Landscape 
Kelley Point Park 
Columbia Slough Greenway Lands 

(owned by Port) 
Smith-Bybee Lake Recreational Lands 

(owned by Port) 
Columbia Slough Nonpower Boat 

Moorage at Kelley Point 
Maritime Terminal Development 
Dedication of minipark sites to 

Multnomah County 

Delta Park 
Development of Sanitary Land Fill 

Recreation 
Smith-Bybee Lake Recreation 
Minipark acquisition and development 

south of Slough 
Slough recreation 
Slough Greenway on City property 
North Swift Blvd. relocation 
Rezoning of Union Pacific property & 

residential area to residential 
Revise City Comprehensive Plan 
Zoning and other land development 

controls 

Expo Center 
Expo Center Greenway on Columbia 
Columbia Viewpoint near Expo Center 
Develop Columbia Slough Miniparks in 

unincorporated 
Coordinate development of upper and 

lower Slough 
Revise County Comprehensive Plan 
Zoning and other land development 

controls 
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City, County, and 
State Highway Dept. 
Bicycle Funds 

Corps of Engineers 

Drainage Districts 

Oregon State Highway 
Dept. 

Oregon State 
Game Commission 
Bureau of Sport 
Fisheries & Wildlife 

Private Firms 

Dept. of Environmental 
Quality 

CW APA 

City of Portland
Bureau of Outdoor 
Recreation 

Metropolitan Service 
District 

Bicycle Paths 

Complete detailed cost benefit analysis 
of flood control recreation and fish 
and wildlife enhancement plans 

Environmental Impact Statement includes 
R ivergate and South Shore 

Submit project to Congress 
Complete dikes, pumping stations, water 

level control devices, and recreational 
and wildlife enhancement features 

Pumping-out costs and maintenance of 
dikes and pumps 

Marine Drive Parkway 
1-5 Interchanges 
Rivergate Freeway 

Warm water fishery development 
and management 

Lake and Slough habitat development 

Rivergate Industrial development 
Slough and lake commercial development 
Columbia Blvd. industrial development 
I mp rove riparian areas 

Water quality standards 
Air quality standards 
Noise standards 
Solid waste disposal standards 
Monitoring of standards 

Monitoring air pollution standards 

Purchase Smith Lake property 
and recreation property in Barnes 
Yard area 

Develop regional solid waste 
management· plan 

City, Port, County 

Columbia Regional Assn. 
of Governments 

Coordinate development of Smith and 
Bybee Lake 

Overall sponsorship and operation of 
flood control drainage and Columbia 
Slough flow augmentation 

Study of demand and supply for 
water-oriented recreation 

Develop Land Use Policy and Plan 
Revise Regional Transportation Plan 
Revise Outdoor Recreation Plan 



COLUMBIA SLOUGH IMPLEMENTATION SCHEDULE 

The following is a list of the approximate times the proposed improvement will be. completed. 

1973 

Action 

Develop sanitary land fill recreation plan. 

Construct bicycle paths. 

Revise City Comprehensive Plan. 

Complete CRAG studies. 

Rezone residential area. 

Revise County Comprehensive Plan. 

Develop environmental standards. 

Complete and implement regional solid waste management plan. 

1974 

Complete flood control and related studies and submit to Congress. 

Complete impact statements. 

Purchase Smith Lake property. · 

Dedicate Slough, greenway and miniparks on Port land. 

Acquire minipark sites on south side of Columbia Slough. 

Relocate North Swift Boulevard 

33 

Responsibility 

City 

Bike Funds 

City 

CRAG 

City 

County 

DEQ 

MSD - CRAG 

Corps of Engineers 

Corps of Engineers 

City/BOA 

Port 

City 

City 

$ 

$ 

$ 

$ 

Cost 

200,000 

800,000 

250,000 

875,000 



1975 

Begin flood control improvements. 

Begin habitat development. 

Dredging Smith and Bybee Lakes. 

Purchase recreation property between Columbia Slough and Barnes 
Yard. 

Complete first phase of a sanitary land fill and develop. 

Complete Phase 11, Kejley Point Park. 

1976 

Complete flood control improvements. 

Develop warm water fisheries. 

Develop Columbia Slough greenway and miniparks. 

1977 

Decisions on Rivergate Freeway. 

Develop Smith and Bybee Lake and Slough recreation areas. 

Market commercial recreation. 

1978 

Construct Marine Drive Parkway. 

Reconstruct 1-5 Interchange. 

Develop Expo Center greenway and viewpoint. 

Corps of · 
Engineers 

Game Commission 

City, County, Port 

City 

City 

Port and 
Bi-Centennial 

Corps of 
Engineers 

Game Commission 

City, County, Port 

Oregon State Highway 

City, County, Port 

Private industries 

Oregon State 
Highway 

Oregon State 
Highway 

County 

$ 5,696,000 

$ 1,000,000 

$ 900,000 

$ 2,500,000 

$ 10,000,000 



1979 

Smith Lake commercial development. 

1980 

Complete Rivergate fill. 

1980 to 1990 

Rivergate Freeway. 

Ongoing Activities 

Coordinate Slough development. 

Operate drainage pumps. 

Rivergate industrial/commercial development. 

Develop marine terminals. 
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Port 

Port 

Oregon State 
Highway 

County 

Drainage districts 

Port 

Port 

$236,000,000 
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CHAPTER 120, OREGON LAWS 1977 
House Bill 3192 

Prohibits Director of Division of State Lands from issuing any permits to fill 
Smith Lake or Bybee Lake located in Multnomah County below countour line which 
lies 11 feet above mean sea level as determined by the U.S. Coastal Geodetic 
Survey Datum. 

House Committee on Environment and Energy (Rep. Nancie Fadeley, Chairperson) 

March 23, 1977 - Public Hearing/Work Session (Tape #13, Side 1) 

Former Representative Jim Chrest, the chief and sole sponsor of HB 3192 presented 
written testimony to the committee (see attached exhibit). 

Howard Galbraith, Steve Roso, Clifford Nelson and Harry Willis, all North Portland/ 
St, Johns area residents spoke in favor of the legislation. 

Former Representative Nancy Burrows moved the proposed amendments and passage to the 
floor with a "Do Pass" recommendation (see attached proposed amendments). The motion 
passed. 

House Floor - Third Reading 

April 6, 1977 (Reel 2, Track 2) 

Chrest carried the bill on the House Floor. Explained efforts in the past to get 
similar legislation passed. Reiterated the need to preserve the lakes. Chrest 
made it clear that HB 3192 would not effect the Division of State Lands' permit 
to fill 55 acres of Smith Lake (see Exhibit 1 attached to Chrest's testimony 
before the House E&E Committee.) 

Former Representative Ted Bugas requested that the bill be amended to clarify that 
the Smith Lake in the bill is the Smith Lake in Multnomah County, although he 
would like the same protection for the Smith Lake in his District. 

Former Representative Roger Martin concurred with the desire to save the area but 
wondered about alternatives. Since Washington County has been unable to come up 
with a landfill in the last eight or nine years, more and more garbageis being 
taken to Oregon City and a solution is needed. Former representatives Cu~t 
Wolfer, Wally Priestley and Ed Lindquist merely made some humorous comments. 

The bill passed the House 53 to 1 (Represenative Denny Jones voting no). 

Senate Committee on Agriculture and Natural Resources (Sen. John Powell, Chairperson) 

April 21, 1977 - Public Hearing/Work Session (Tape 26, Side 2) 

See attached minutes 

Seante Floor - Third Reading 

April 27, 1977 (Tape 25, Side 2) 

Former Senator Steve Kafoury carried the bill on the Senate Floor. The tape was 
of poor quality and barely audible. He was extremely brief. 



HB 3192 - 1977 
Page 2 

Senator Bill McCoy spoke in support indicating that the bill would make the 
St. John'iNorth Portland residents very happy by stopping the fill in that 
area and commended Chrest for his persistence. 

Kafoury made brief closing remarks 

The bill passed the Senate 58-1 (Sen. Thorne voting no) 



HOUSE ME.~L:RES H·lll 

3-3(1!) 
H 
6-1 
6-3 
6-6 

6-7(S) 
6-8 
6-17 
6-20 

7-ll 
7·18 
7·18 

First reading. ReferreJ to Srea.ker's desk. 
Ref er.ed to Social Services 
Rc..:omn1endation: I:io pass wilh arnendments. 
Second reaJi.ng. 
TIUrd reading. Pa.;;sed. 

Ayes, 3~-Nays, 25, Achilles, Duff, Gilmour, Grannell, 
Hanneman, C. Johnson, S. Johnson, Jones, Katz, 
Lombard, I\iagruder, 1-farkham, Otto, Richards, 
Riebel, Rogers, Shaw, Sirnpson, Stevenson, Sumner, 
Van 'Vliet, \Vhal!on, \Vilhelrns, \Volfer, Yih
Excused, 3, Brogoitti, Dereli, Ragsdale 

First re<0iding. 
Sct:ond reading, Referred to Judiciary 
Recommend:ltion: D.J Pass· ainended by House June l. 
Third reading. Passed. 

Ayes, 21-Nays, 9, Burbidge, Hallock, Fiannon, lleard, 
Kafoury, Meeker, Potts, Smith, President Boe. B. 
Roberts served notice for possible· reconsideration of 
vote. 

Speaker signed. 
President signed. 
Governor sicried. 
(Chapter 489, 1977 Laws) Effective date, October 4, 1977. 

Authorizes counties to incn:ase marriage license f.:.'e up to SlO 
abo;-e amount a1rtady pr:scribftl by st.R.tult=, v.ith proceeds to be used 
for marriage conciliation services. 

l!B 3192 

3·3(H) 
3-8 
3-31 
4-5 
4-{i 

4-7(S) 
4-ll 

4-25 

4-27 

4-28(H) 

5.3 
5.3 
5.5 

Hy Rep~ntative LrutESf --- Relating to water resolu-ces. 

Fi.rst reading. Ref!;!rred to Sr~aker's desk. 
Referred to Environment and Energy 
Recommendation: Do pass Y.ith amendments. 
Second reading. 
Thi.rd readir,g. Passed. 

Ayes, :53-Nays, 1, Jone.-;-Excused, 6, Dereli, Fadeley, 
Grannell, Kinsey, ?vfyers, Whiting 

First r~ding. 
Second re.a.ding. Referred to Agriculture and Natural 

Resources 
Recom.n1endation: Do Pass \1.ith Amendments as amended 

by House !\-1.arch 31. 
Third reading. Passed. 

Ayes, 27--Excused, 1, Tnome-Attending Legislative 
Business, 2, Burbidge, Heard 

House concurred in Senate amendments and repassed 
measur:::. 
Ayes, 58-Absent, 1, Davis--Excused, 1, Sha1,v 

Speaker signed. 
President signed. 
Governor sicmed. 
(Chapter lfO, 1977 Laws) Effective cb.te, 90 days after 

session ends. 

Prohibits Director of Division of State Lands from issuing any 
perTI'its to fill Smith Lake or Bybee Lake loc:ated in ~lultnomah County 
below contour line which lies 11 feet above mean sea \eve[ as 
determined by United States Coastal GeOOetic Survey Datum. 

HB 3193 

3-4(H) 
3-8 
6-13 

6-17 
6-20 

6-20(S) 
6-21 
6-30 

7-1 

7-4(H) 

By CO!\L\ffITEE ON JUDICIARY (at the request of 
Professor H. Jay Folberg; Nancy J. Alexander; ~li1es J. l"ovy, 
~t.D.; Senator \V. Bro"1-'n) ·•• Relating to artificial insemina· 
rio<i. 

First reading. Referred to Speaker's desk. 
Referred to Judiciary 
Recommendation; Do pass v.ith amendments, be printed 

engrossed and be placed on Consent Calendar. 
Second reading. 
Third reading. Passed. 

A»es, 49--Kays~ 7, Duff, Jones, 1'.fagruder, Priestley, 
Rogers, \Vilhelms, \Volfer-Absent, 2, Katz, 
Kulongoski-Excused, 2, Frohnmayer, Martin 

First reading. 
Second reading. Referred to Judiciary 
Recommendation: DJ Pass v.ith amendments to the 

A-Engrossed bill. 
Third reading. Passed. 

Ayes, 26-Nays, 4, Hannon, ~{eeker, Smith, Thome 
Hou~ concurred in Senate amendments and repassed 

measure. 

Ayes, 53--~ays, 6, Duff. J1..)nes, Rogers, Sumner, 
\\'ilhelms, \Vuifer--Excused for business of the 
House, l, !'-.iag:ruder 

7-19 Speaker signed. 
7-21 President si\!:rH:d. 
7-26 Governor si'gneJ. 

(Chapter f..._%, 1977 Laws) Effective date, Octob<!r 4, 1977. 

Establishes procedures for donating spenn and performing 
artificial inserninatiun. Requires v:ritten request for and consent to 
rulificial insen1inat.iL1n by wornan ar.d. if married, her husband. 
Requires performing physician to [maintain pem1anerdJ file record of 
request and consent with State Registrar of \'ital Statics when child is 
born if donor l~ not woman's hushand. 

Establishes le~>al st.'.ltus and rights of children conceived by 
artificial inseminnti0n. Oassifies performance of artificial insemina
tion by unlicensed physicians or \\-i:.hout \\Titten request or consent or 
donation of sr-ern1 by unhealthy donors as Class C misdemeanors. 

HB 319..i By Representative ROGERS ••· Relating to niotor ,·ehicle 
regb1rntion; amending ORS 4.._';jl.155. 

3-lO(h! 
3-15 
6-7 
6-9 
6-10 

6-IJ(S) 
6-14 

6-24 
6-:!5 
6-27 

7-18 
7-20 
7-26 

First reading. Referred to Spea.ker's desk. 
Referred to Transp.Jr.ation 
Recornmendatiun: Do pass \.\1th an1endments. 
Second reading. 
1'hird reading. Pa.,.sed. 

Ares, 52-·Nays, 1, Yili--Excused, 7, Blumenauer, Byers, 
Gardner, Hanneman, C. Johnson, Katz, Ku1ongoski 

First reading. 
Second reading. Referred to Trade and Economic 

D:velopment 
Recomme;l.cbtion: Do Pass - amended by House June 7. 
Carried over tv June 27 Calendar. 
Third reading. Passed. 

Ayes, 24-Nays, 4, Fadeley, Hallock, Isham, Powell-
Attending Legislative Business, 2, Potts, Ripper 

Speaker signed. · 
President signed. 
Governor signed. 
(Chapter ~7, 1977 La1;1s) Effective date, October 4, 1977. 

Requires nonresident owners of motor vehicles gainfuny emploved 
and operated in this state to have vehicles registered (within JO da.YS 
after having becorr.e ei1/;er e1np!oyed within state or state residenfj to 
extent that fortign country, state, territory or federal district of his or 
her residence grants like exemptioru: and privileges as are granted by 
Ja"''S of this st.ate. 

HB 3195 

3-!l(H) 
3-15 
5·31 

6-2 
6-3 

6-6(S) 
I). 7 

6-22 
6-23 

7·15 
7-18 
7-18 

Ry Representative OTTO --- Relating to labor; creating neW 
provisions; and runendirrg ORS 660.006, 660.010, 660.135, 
660.155 and 660.162; and declaring an emergency. 

First reading. Referred to Speaker's desk. 
Referred to Labor 
Recommendation: DJ pass v.ith .amendments, be printed 

engrossed. 
Second reading, 
Third readi.'"lg. Passed. 

Ayes, 4S-Excused, 2, S. Johnson, Whallon-Excused for 
business of the House, 10, Cherry, Frohnmayer, 
Grannell, Kulongoski, Lindquist, Lombard, 
Magruder, Martin, :V1yers, Mr. Speaker. 

First reading. 
Second reading. Referred to Labor, Consumer and Business 

Affairs 
Recommendation: Do pass. 
Third reading. Passed. 

Ayes, 20-Absent, 2, Fadeley, ?vf. Roberts--Excused, 1, 
\\'ingard-Attending Legislative Business, 7, W, 
Brown, Hanlon, Kafoury, Pov.·ell, Smith, Thome, 
\Vvers 

Speaker Signed. 
President signed. 
Governor signed. 
(Chapter 490, 1977 Laws) Effective date, July 18, 1977. 

Deletes cert.'.iln exceptions to applicability of apprenticeship and 
training law for licensed trade and occupations. [Requires appointment 
of alternate mernbers for !rade, craft or indusrn'a/ occupation of local 
jo1'nt corrimitrees and authun'.:es al!ernate to become acth•e member 



PRESEl~TAl IQ[j TO THE 

llSE. 
Env;' rc-:nrnent and Energy 
HB 3192 
March 23, 1977 

HOUSE E!JVJROfi/iEIH & EIJERGY COM"1Jl Exhibit B 
page 1 of; 20 

01! HB3192 BY REPRESENTATIVE JIM Cf:~L~1, 

HB3192 IS THE LATEST EPISODE IN A LONG STORY ABOUT THE 

SAINT JOHNS LANDFILL, IT WOULD PROAIBIT THE DIVISION OF STATE 

LANDS FROM ISSUING ANY MORE PERMITS TO FILL THE WATERS OF S:~JTH 

OR BYBEE LAKES SO THAT THEY MAY BE PRESERVED FOR RECREATIONAL 

USE AND A WILD LIFE HABITAT, 

FOR MAl~Y YEARS THE RESIDENTS OF lfoRTH PORTLAND HAVE BEEi~ 

DEALING WITH THE PROBLEMS ARISING FROM THE LANDFILL, SINCE 

THE 1960'SEVERY ONE OF MY PREDECESSORS HAS INTRODUCED A BILL 

OR OTHER WISE ATTENPTED TO DEAL WITH THIS SITUATION, AT ONE 

TIME THE LEGISLATURE PASSED A BILL CLOSING THE LANDFILL. THIS 

BILL WILL NOT DO ANYTHING AS DRASTIC AS THAT AND WILL, IN FACT, 

PERMIT SOME FURTHER EXPANSION, ] INTRODUCED THIS BILL IN 

1975, IT PASSED THE HousE BUT THEN DIED IN THE SENATE. THE 

THREAT TO SMITH AND BYBEE LAKES BECOMES MORE PRONOUNCED EACH 

YEAR, THEREFOR ] BELIEVE THAT THE LEGISLATURE MUST ACT DURING 

THIS SESSION TO PRESERVE THESE TWO SENIC AREAS, 

THE DISPOSAL OF SOLID WASTE IS A REGIONAL PROBLEM WHICH 

AFFECTS THE ENTIRE METROPOLITAN AREA, THE METROPOLITAN SERVICE 

DISTRICT HAS PROPOSED A SOLID WASTE RECYCLING PROGRAM WHICH ] 

STRONGLY SUPPORT, THAT PROPOSAL INVOLVES CONTINUED USE OF THE 

SAINT JoHN's LANDFILL FOR THE NEXT FEW YEARS. THE CITY OF 

1 



PoRTLAl'm's DEPARTMEIH OF PUBLIC \loRKS HAS RECEJVED A PERMJT 

FROM THE DJVISION OF STATE LANDS TO FILL 55 ACRES OF SMITH LAKE, 

(SEE EXHIBIT #1) THEY HAVE ALSO RECEJVED AUTHORIZATION FROM 

EVERY OTHER RELEVEl~T STATE AGENCY, (SEE EXHlBJTS #'s 2,3 & f!) 

HOWEVER THE FEDERAL ENVIRONMENTAL PROTECTION AGENCY HAS REFUSED 

TO ISSUE A PERMIT, (SEE EXHIBIT #5) THE CITY OF PORTLAND 

AND OTHERS CONCERNED ARE ATTEMPTING TO PERSUADE THE [,P.A. TO 

RECONSIDER ITS DECISION, IF THEY ARE SUCCESSFUL, HB3192 WILL 

PERMIT THIS 55 ACRE AREA TO BE FILLED, 

HAVE ASSEMBLED, FOR THE COMMITTEE'S INFORMATION, A 

NUMBER OF PHOTOGRAPHS WHICH ! TOOK IN THE SMITH AND BYBEE LAKE 

AREA. THEY SHOULD HELP DEMONSTRATE THE NATURAL SENIC BEAUTY 

OF THESE i'IETLArms, IN ADDITION THE i DIVISION OF STATE LAIWS 

HAS PREPARED A MAP OF THE AREA, ! WOULD LIKE TO DRAW THE 

COMMITTEE'S ATTENTION TO THE NUMEROUS LAKES JN THE AREA WEST OF 

BYBEE LAKE, THEY NO LONGER EXIST, SMITH AND BYBEE LAKES, 

TOGETHER WITH THEIR SURROUNDING WETLANDS, REPRESENT THE FEW 

HUNDRED ACRES OF SENIC LAND WHICH REMAIN OUT OF THE TWO THOUSAND 

WHICH ONCE COMPRISED MOST OF THE PENINSULA AREA, MosT OF THIS 

AREA HAS BEEN FILLED DURING THE LAST TEN YEARS, 

BfJ3192 REPRESENTS OUR LAST CHANCE TO PRESERVE THESE 

REMAINING WETLANDS AND LAKES FOR FUTURE GENERATIONS, THERE ARE 

THOSE WHO WOULD LIKE TO COMPLETELY FILL THE LAKES, HOPE THAT 

WE CAN STOP THIS DESTRUCTIVE ENCROACHMENT ON THESE SENIC 

AREAS AND EVENTUALLY RESERVE THEM FOR RECREATION AND A WILDLIFE 

HABITAT, 

2 
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SalP:.i, Orcq(:in '.J7310 
Phor.c: 3711-31.105 

--~?1.2.l.L_ ?'.--~?...'.-\T'i' l.' 1
). 222~--' __ 

EXH.IBIT l 

list·2d on 11.ttuc:h:~ent 11
.:\." a .. r1d to the tcrh!S and conditions e:·:presscd in 

said <!ttached ZllJJ?licu.tion. 

'i'his pcr;ni.t is gr0.ntcd under the f>rovisions of C1}{S St,.1.605 ct seq. 

'.lhe perini t r.-.crcly c:-:prc.sses u.ssent of the StutL~ to the i,..~or}~ proiJOS~d 

or;,d Uoes r.ot clir:U:-io.tc t!-.e necessit:,.• of ol:·taining ris;-h"c:s of way_ a.nU 

Cha1)ter 33.;; Star.d..J.rds of quality for Public h'aters of Oregon. 

'i'T.e Division r'2!..'i~n·es the right to review the terrils of this per.nit 

UJ1nur.:illy a;-1c1 1 u.:,:·on revie·w, to ar:-;end. or cancel this pc!:"1nit when co:1ditio:1s 

or revise~~ .stn1:Q.:i.:i.:d.s require such action. 

for ~~illia;;i S. Caz, Director 

Octob::!:!"' 6, 19"i6 -----
D.::.ite 



\I, II 

" 

1. ':'he or:::-~~a~lon :j:Jall Le co:-iUt:.CtL".i i:1 f'l. r.:u.:~""::·.:: th.'.1.t ·.:lll ~·l't.!\'(~:;t c..::"j \. 1J..:"':.Ji\_1i~)' 

i:i2::."\~h:J(:! v;;.~n buct::i~l·ou1~J t1.~r'::ii(:.ity i:..i 30 J'~iJ'n or lc3:i, o:.· t;:.re t.:r-:r~:J. u. 
10,!' incrP.9.se \.'hen 1ac::,r.;:!"ou.::C. tu.r-~idity i:J ::.o:-c t:'1a.:i jO J 1~...-J'~. 

2. i:!'ho Of''3'!"'",~,.tio:l :ih:1ll b12 co::ducted bef:i;-;J. u bc:::-;:i. :Jl:.f~':'..cient to 2-solci:.e t.:--.~ 

opc:ntion 1'ro::i the fri:;·.e flo·,;!::3 st:·e.<L..1. 

3. i·,'11nt•' '"·~tc:::-:'.11ls f\>Od f>)K>il3 c::o.U o~ plnC'.!<l tc:oir:d ?'"C'risOul/ co:oJ:::-ccted G0I'::.s; 
b'2::;:-i...9 to be co:1s tr\1ctt: d dcr i::s 10·.1 f lo·.: per i.otl.s. 

5. ~e :..~:::= ::·2.~ of ~.he G.i}~C! s1-:a.ll '>.:>~ s~c....,22.J. o':: plBntcd witi1 G,":'D.33 c.r:-i/o'::' lc;:.l:::-=3 
Hl:.Li. ni1r1.1b3 n!1d. trees. 

7. D1is pe1-:~1-:; i3 isG'J.ed cond:.tionn.l upon r.il2.n 211p:.·o·:nl Oy t:1c Dept. of =:::i·1iro::
n:2:J.ttl QU.1.li-~:/. 

f3. 'J..'!1e Di·ri:3io:i of St.3.te L'.".;:C.s re~qins tbc aut:-:o:..·ity -:o tc;:;~o:::-1.:...:-.:i:;.:,r h~l.lt o~ 
~ol!.ify the p~:ojcct in ce....se of e;·~cessivt: turbidity or l!u.J~3e to i:1_.:.t· .. :: .. ~:o.l 

:i..·esou.rce3 o 

Octo':Jer 6, 19'(6 
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J-~? p L ! Ct~ T ;c·0~ F() :< ~ :':.~10\J .-1, l o:< Fl LL p;: 2 /~1 ! T 

(OXS Ch,.pter 5ll.C!J5 cl seq) 

1l')r;.i. .. r l'rlnl) 

1\c!drL'~,_s . ----------------~--------

Port lc1n<l 

______ ,, _______ _ 
}\JrtJ.:tnJ 

s•.ate 
Oregon 

1\ddrcss ~00 S.W. 6th Ave. 
........ -------'------

rurtl.:.:.nJ State 

l 97204 Zip Cot.<: ______ _ 

TL'lL'phone -~~f3-~~q~----

. 97204 
Zi? Coce 

Zip Code ~) 7 204 -----

·1 Will the project be re:nnv3J ·----- fill ------ cnn1bin;-~1ion 

'"i \1:.'1Jl y 1 H1r fill co:-isist rif ro .. :k -----·-- grav~l _____ s.::inr! ...:__ _______ .sill _____ o".l1e:- _ __:·:~: __ _ 

1; 

___ s:ind ____ .silt ________ v~l:·?:-

of fill 1n11teri:d required: ~nnu.11ly 
1,000,000 ---·---------

\
101un1L' of. rernov;JJ fl.'quircd: 

Colun1bia Slou~h 

\~illrunettc-Columbia H .. ivBrs. 

t ei:.:: 1 proji~ct 
Di~ ... c JSJ, s·2s cu.y•.~-~:

_J:_.i,_U_2_.:....23.0.__,.C~.9-G_u. y(: 

-------- -------

d. J>opul;ir llic;d descriptio:i of projt'.'{'t location: __ St.._._~lril11113 L:inUtil1,_ ___________ _ 

···--· -------------------

--- ------···---

--·---· .. ---- ·--·------· ··------------------------

Hl-Jl-0·:-7.: 
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of Dike ,.,ill !<OT E:\Ci:E:J 55 f~cl: ~-lSL f:in,11 cll!v~:.:io:1. 
- -·------·--------~-----------------·------·----------------------· 

1il. \Vhcrc \~·ill c!ri:d_;.;e spoils, if ;-;ny? \·.'ithin })ikcs on G~rb::.;-:c Fill. 
-----------------~---- -----------

------------

I 1. \l/hr:n \1,-·ill prr1jc-ct slart; ____ _ July 1, 1976 
------ Ee comple~ed? J2:1U::!l)' 1, 

--------

13. A;:ea fillcJ 

•,.;ill be contoured for' Recrc~ritionG.l Dcvclop1:ien::. 

l·l. }">Jc;ise ;1:-0\·ic:e ;i. lnc:iti(in 1n:1;> (tJ.s.c;_s_ Q;.:.1c~r.1ngle, f,Jctskr!r rr:r.?, .-\s;;t~sso;s r:~~~p. o::- 3L~-.! r:-:~1~1), ;1:~d 
pl;1n :ind c.-qss section c!r:i\vint~s of t}:e project site sho\'.:ing !he ioilov.';ng in:ormatio:1 (rnin:r71ur:1 scale 
of jJl:in ;,:-;d cross ~\~ctior:-1" ==]OD it.): 
a. 'flH~ s::>:~c:::\~ lnc.:iticin of the: proposed projt.."'"Ct rclat!ve to the \1.:Jter boCy. Direction oi '.V~ter flo.,i.· 

rnu~t he nntt.>d. 
h. 1·h~ ir,c~•tirir. of bankfull ~t;i.gc, or in :-in estuJry, the line \\-"here sig:1ifica:it uplarit.1 ·;cg\.:tc.:io:1 cc;.ises 

to ;:rcnv bec:1u::;e of frequent inundation. 
c. 'fhe lr>l';i.tion of th~ Ordinary Lo\Y \\iate;- Jin~ or in cstu:.tries, :.he l.~ean l,O\J,,.." 'Tide li:ie. 
d. F\:rtin1_•nt property bour:d.:iries. 
e. Sprit 1.:lc\·;1tions fir cc·ntours if :i.v;iil3ble. ·1~r:f1~reiice d:1tum rnust be no:'2d. 
f. 'J'hc locatio:1 of Orc?in:..i:·y 11igh \Vati.:r or I'v~ean }Iigh 'Tide, v:"hiche\·er is ~P?ropri:i:e. 

I/ _/) . ;/r-1 
);J ./ • 10,_.,1 __ , ~1~1_~ 

_f__f!t~· ':::- ·- - -~ ,_.., / ;----
~ith: 

Date __ /_2-__ -_2-_3_-_-._,~.j~---

/\tt;ich the fol)(n•.·i;: 1: it(':r1;:;: 

i".i:ips :is rcquc':':t·d in Tt1:111. l·~, I·'iling fl't! :1ccord!.1g to schedule 
C~cJrps of J-:rq .. ;lni:·t>rs }Juhlic J\10·.>::c, or li:.;L 1111n1b,•r 
1.ettt.>r frtlrn l)J;-inning 1\gency if required by Ride S5-:205 



. ·, i ' ' ; ; ~ i ., 
"_i,:-J J .~,-,, _:.,.J 

.,.., 7_'":) -- -~ '" '\ 1 ~!_.;., n _t:. 't .. :i u J 'j - . - -·-

c·:::·'.·.1r· ... cn1·:,u·,' 
( ;j', ;;-,;I :.;:,ifJ: ;r: f·: 

.\:_, \ S ,,._. ··.1 ~. : I! /, \'1· 

i'Ot~TIJd,'l), Oil.'),';-:(): 

])i':isio1T of: St:at:c: J_,,::1nds 
]~~5 Slntc Street 
Saloc1, Oregon 97310 

,\t:t:c::1t:ic':1: >lr. Sl:anlc.v 

~I .... ; . 
J.. 11~~:-:--111. ton 

S:..:Jj~ct:: Ex?;;.r..sion of St. Joi:ns L:lndfill - i?ortland, Ore. 

Ccn~lc;:-it:n: 

/1.tt:.:i.chcJ -i~~ o.n opplication for .'.1 pei~~1it to expand St. Johns J.::.nCiill 
on property o'·:ne.Ll by the City of Portlo.11d. 

(1) A vicinity ;;10.p sl1o~;ing tl1e st1bj~ct property. 

(2) Tlie <.1ctnil plan of the CXp2i1Sion - rortlo.nd }JSL lJJ.t:c.:-;i. 

(3) ,\ copy of t]ie City Cou11cil and City Pi<:.n~:ing Co;:·:.i'.ission 
CJ.ctioa by Ordin.:1ncc. 

(4) A list of nci£hbors of tl1c projGct. 

(5) /\. tcipor;rap11icnl r.1ap sho·..;ing the present operation site 
wit11 C)~pansion area to cast. 

();1 the l:opOJ~r.:iphical 1:1ap t:lJe uplo.nd veeetation c~;.:ises to L;rohr above 
th1..: G-foot contour J.irL~. During flood stage, h'ater \·:ill c:·~cee<l t:he 
19-foot contour. 

If Cult11~llia Slough '~atcr levee is contrnllc<l, l1i~!1 '~ater 1~ill not 
e:·:CC'!t_~J the 11-foot }lSL co';1tO'.ll~, Coast and Gcod0tic Dat:u:n. 

Tl1c Filing Fee will be rnGiled under separate cover. 

\·.'l:C:: be 

Encl::. 
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DLi'i\11; : .. :;·;.Jr 1.1t-· 
i'l_;tll I(: I,',\.':\ r,•; 

C•i". ;- .c;: •'.'; 
~-:~~LI(. '.'.•~\:-:.,.S 

;,~·:.',!;:1s·i ;: .. -_: c.::.: 

..'.~•):-~·:/ ~.1-..;111, .. \'1". 
f'Oil.TL/\i-.:l), 011. r•i:!u-1 

SU3..J!:Cl: 

1-;i~zc: Lincibc~:rg 

j?ublic \-;ol.·;.:.s /\J::tinist:ra.tor 

Pl~1.n for I:<1J!lc:~.-.-:'.:1ting Ci.::=y Ordii"'.o.nce :-~o. l·'.-C!5SJ2 
i:{c\.rocablc l'crrnil: :foi.~ L:.:?.;,.:1rJi11g St . ..Joi1ns t0nU£ill. 

'i"he ,'.lt:t,'1c}1.:..·d pJ011 for loc<1t:i11~; t:lic'. ti;:o~Josed dikL.!s nc~cc~:~ar·y to 
i;·,1plc'.1;1~~nt: Ordinn;·lci2 l':o. ll;.059~, \./nich gr.:ints Ll ·:c.voc3.blc. pe:.1.1it 
for E>:~Gnsio11 of tl1c Sc. Jo1)ns Landfill, has beCil rcvi~~~d. 

'l'i1is pl.:1.n n1cC;!l:S the conditio;1s of tl1e ordin2nc(! LlS follo,,.;s: 

a. 1 IH: pl<In il; in substa;1tinl cor:1;1lic.;-;ce ·.:1t.:n t11'2 11 Fir:,;cr 
j~;iy 11 conCCj)t an<l th·:: sl1orc li;-,e c.00£0-.:.-:--:-:s <.:.s closely r1s 

possi"olc to the 11-foot ?<-::an Seal Level i)o·ci.:l~ilci D£tl;:11, 

b. It 1-.iill alJ.o·,.; dcvolo;":l;;1cnt of ~~bout L;Q .:crl~:. £0-...- rciu:;c 
disposal .:u1d it is cstin:c1t:Qd thc.t: this >·.'ill o.110 1 .. 1 cl•·-~ 

continu~~tion of St, J~1l1r:£; L..J:--,cl£ill to r:.boL~t .J~1;;u2':.-:l 1, 
19.SO, if rcfusQ is pl.'.2ce::d :1t a depth of 45 :fci::c on ti1::: 
nvnilnbla 40 acres. 

c. 'ihc dctnil of the <.1i~:c pre.3c1-~res the \:il<llife ar20. of 
11 j)otnto 11 an<l 1p.L1-1in' 1 lo;kes nec:J.·..: ~<o:r::h Slough. 

EH:·: r:s'i' l\O:·~>:i·: i{, Pl an11i n1; Di r0c toi

lJ11 rc.~1L1 of i)l~nnlng 
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:;.::·1' . .\L J,'li\\CT 
(" ..•....• <.:' - .• 
·>•:'.l l.,Jl.1', l - :111:·~·1:\!~i :~ill-:1 T 

JUll:<S I/,;·;UFJ.LT... - 1~76. 

Spo11.sor: Office of Public \.1 ori-~s .1\di:ii11istrJ.tor, 400 S.\·i. Si:-:th 1\'Jc11ue, 

Ty~c of rro~10sed Actio11: E~:pansio11 of ]Jrese:1t solid waste la11<lfill D?2l"3tion 

to provide <I ~~<:ifc 1<1cthoJ of sa.nitJ.l)r disposal for the City• s soliJ ,.;astc into 

~n aJJiL:ion:ll 50 acres of City-o;\rnc<l property .::.in<l ir.cludes <likes o.nci fill ~ircz..:. 

present OJlCrRtin~ nrca. 

The site JcvcJ.opme11t is co~patiblc to objectives ·of the rcgion~l soli~ \;Jstc 



' 

for the purpu~.;cs of slio:-elinc. picnicking) fisl1ing, boali1~~ .'.'.ir:<l \·:ildlifc: 

obsci-v.Jtion. 

Li-. A source of disposal [or unstable organic seclir:1ents dredg~d fro:-:1 S:-::1ith 

Lake in orl1cr to cnh<Jnc12 'h'.Jtcr quo.lity and n.3.tural use:;. 

S. Use of l.:iudfill prllctices \·.·hich clin1inatc dct;r.:idation of i·:atcr c:uc-~lit:,r 

in Lo·"·cr Colu:·nbia S_lough or its tributJ.rics. 

1. \·!ildlifc li~bito.t.:s, not;::bly open grassland \.;iill be rL!<lu-:ed in t1~e 

i1:1:-:it:di.:ite J.:-c:i. 

Uc.v.::loprn~nt .:11al u:..~c ur:tii 2.!:iout .J.:..:1-.J21-y 1, 19.SO. 
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Dircc~c:r 

Ui\·isi·:Jn of Stt1te Lanes 
l~lS Stat~ Street 
Sale~. Oregon 97310 

SUBJECT: Co1·ps of Engineers P.ll. 071-0YA-2-002041 
City of Po1·tla11d, Columbia Slough, rill 

The Oregon Departr:1ent of Environc1ental Quill i ty hereby cr:1·tifi1?s 
that the above subject project 1·,1ill con1ply \·,1ith the appliccib1c 
11rovisions of Title 33, United States Code, Sections 1311, 1312, 
1316 and 1317 -- i.e., there is rcusor111blr. assuranc~ that it \·.'ill 
riot violate applicable water quality standards. 

GDC:clk 

s·incerely, 

\·.!ILLJ/\i·l H. You;;s 
U1 rec tor 

4";; /~ " --;,,/ / 
-;--:/ /,,., ~ "I ov~LZ c/.-. / .:!::?--..... .._.,...,.,~ /' '-" / I. 

~/J. -'.:.O--L-Glen 0. Coi·ter, Sup~:.i'Visor 
Watc1· Quality r,·ograrn 
Develoµii;ent Sec~ion 

cc: ll. S. Eri-.1 i1·01H~r211tul Pi·otr.:ct·ion /\~~l:ncy (Portlund) 
01-~gon Department of Fisl1 and liildlifc 
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f'()i!ll;._~.l). l':i[(,(J,'J '.:i/21~ 

(JJJ; 2.:3.J;;'Jl 

lJ i \'Ls_:_~::--, -::i:: SL: 2 t 1'2 L2 i!d s, 
1~45 St;1tc St:re(~t 
Sale1n, Oregon 97310 

JU'.: Corr,rcents on Proposed Fill 
J!eqlrest No. 071-0YA-2-002041 

(:!_;;_)'.,'[ { c:c·:·.::~<-;!1_'!'.~p··!~ 

1;i(_i'.~ CL/-f·"'.. (-.!,., ·-:--,1:1 

/-t :Cf c::-i~:....=rr 

Uf:r ;;,,:,-:-; !·'.:_!.,11:...·;:..iJ 
t.'.~ L r~c;-;·,(1~ J 

February 11, 1977 

EXHIBIT 3 

r:ultnomah County Division of Planning and DevC'lopment h:-1s no 
objc'ctions to the proposed fill of Blind Slough and 2clj<1cent 
01-cas r--~.r the C:i.ty of Portla.TJd' BS de.scri\;i.:~d t1;:~_r2r the Co1~ps c;f 
Engineers 11er1nit request nu1nter 071-0YA-2-002041. Tl1e subject 
11ro1)erty is J.ocated t~it11in tl1e Portland C.ity Lir~its and is si.~1ilar 
to pronosals sunnorted by the County in previous studies of the 
North Portland Peninsula area. 

Tl1e County would also like to repeat its opposition to an)' furcher 
expansion into Smith Lake as is shown in Figure 4 of tl1e Cor1Js of 
Engineers Preli111inar)' Environmental Assessment~ Past stt1dies 11ave 
strcssecl th12 m!ecl to retain Srnith Li1ke at its present size n:1cl 
configuratJ.011 (11sing the 11-foot ~l.S.L. elevation for the sl1oreline 
c:is SlJ.£~~~2.stcd ir1 tl1e 1)1-eliniir1al-)' E:1'Ji ron:1ier1tal 1\ssess171ent) for 
n1.:1;~LnnJ1;-i l)t.iJ-~J.ic l:c11efit. l 1ntil sucl1 tii;:e as ft1rtl1~r i11forrnciti<J:l 
is prcsentecJ h'hich indicates th2 11eed fc)r l.:11~dfill c:-:pa11sion is 
of r~rente1~ pt1l'"\lic \rallie than the loss of t-..:ildlifc l1.:::1bit.:1t, rccrca
tlon potent:r21, i\lld scc11ic \ralu·2.\ }\_1lt1:0·1i1.:1l1 Cot:ir1tv Divisi.on of 
l'lanni ri,g o 11d De\12 loo::r--2nt i .. •i 11 OtJ})0.5 e expa11s ior1 })e):ond tl1e pre sent 
11-foot ::. S. L. contour line. 

Si11ccrcly, 

"l'C'/ ')''I J ·i '~ _, L L~ .i l'l 

cc: U.S. Co1:ps of Engineers/Ci-Cy of PortLrnci 

·-----



'1"h·L·,-- ')l'OJ·c·<·L: "11·c'1 J.';_,. 1·c1 ]»,··c1 l11111 11cr· i·'l'Jll·,--1~-io-1" - ·' J. -- { j .l_J - .. <...l ...•. ,- _, __ ''L _, L.J... ~' li1 1JZ t 

be coor(linaL~c1 u;1U consislcnt v1ith locCTl efforts to 

to rc~cl1 co:n2li~~ce \Jitl1 t11c statc-\~idc land use youls. 

::-eaching co;:.pli2nce v,1itl1 the~ stal:.e-i..,iic~e gouls \·,'hic11 

s~c~~~ be rccosnized in coordination of t11is project ~1ith 

t}1~ jurisdiction. Consideration of the:! rclationshi[J 

betwee11 statc-wj_de goals #6 (~ir, \1Qter and L~nd Resources 

QuaJ.ity), #8 {Recreational ~eedi3) etc. and t11e project 

sl10Gld receive special attention. In addition, tl1a 

u1Jplicunt sl1oulcl r:1a.}:e ever~/ effor't to ensure thut tl1e 

project makes use of recognized citizen nnd ag011cy 

i11\rol \;cn1ent pro9rarns es tablisl1cd b:i tl1e lc)ccl j ur l sdic tior1 

i11 accordance with the state-wide lnn<l usG goals. 

2/8/77 
Ell:cg 
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EXHIBIT 4 

f'ortl.:111cl, 01{ 97203 

1~tt: 7\. LT. licincr:-.21;1, Chief 
f:c1vl90.tion l)ivision 

J-J.~f: P;! 0·11-0Y1-~-2-002041 (Coll~ff.bia. Sloush - Fill) 

J ~·1r'LJJ:C\\::O lhc J:JJ:o:jcct !;-;ulJ:jcct to llie con(:itiur.s our.:J.2..:iccl in J'."-!tcri2l Fill 
11c:r.11Li t r:o. /.222 i~.:;su12<.1 bj.' U1e Dj_vi.sion of St<..:.t.c L~;1(:.::;. 

'L'l"n.: !'..~'..:.:ll:c! lLi.~;tor:i.c; P.rcse1:v·Cltion Office L:1s stu.tcj_ tl:.E:.': t]J(; ])e;:.7;1 u.:~::. fill 
:::d.i:e:; foJ: this l"il:ojec.;!:: .should b~ !:_;\11:v.,,::yc•c1 bcforc..":c:..r.G. ::_,y il CO~J.::'...:L::~t 

J'rofc~r~~5.ional in orC:cr t.c.> u.ssess rio;,~_;lblc ir:·l..:oc1ct to LL-,y cultu:.·;~l resot:rc:::s. 
l?lcil~~ cunl,:ict tha.t. office for furLl1cr in£or;;:2tion .. 

0;1 :r,1:1tl.'try 13, J.:J77, tJ1e Ds-;_Jc.irtr:1~.nt of Enviro:-1'l:"!enti:.l ~:uu.lity cc:rtiflc-.: 
tl10rc 1.:,-)'3 i"(~·•~~:on.:J_blc ci£;~:urt!i:1CC! th~tt: t.J1u i"lroj~ct, c:.s C:::::::icribc'.c1, ·.-:o1..:.lc1 nc.it 
violutr.3 tJll.r>licc:i~1c '~'a ter CJ. ua.li ty s ta..ric!::irds .. 

SincGrely, 

Cover no::::-

cc: Ci Ly of l\11:tJ ,1nc1 
IJ.i. v.L:;.i.u11 of St11tc~ Lnnc1~ 

DcJ.~.irti~K'l1 l: of I·:nvironPio-nl:.:il ~!l]~li ty 
J"J1.';-),1rt:i1:··:nl: o[ F.i.:-;Ji :1nc1 h'i.lcllifc 
U. ~.:. 1''.L!;h .:inc1 l:iil~11ifc Scrvic.:2 
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51 ATT!f, \'/,\S!lllJ' IOI~ '/BlOl 

~·.nY TO I' · - S r·ol 
;.11u or, ·1d 1 J Lop JL 

1·1 ·.: 
I~· I .J 

1-:1~. f,, \J. Jl:;i1·1c-n:cin 
Chief, i'~avi~;JtifJil Div sion 
ro1·tl2:"J ~io t:·ict, C/ 
p. 0. ~:·').'< ~~_:5 

Por~1L:ri~; C:r2·;on 9/120.3 

\ . 

RE: 07l-OY,\-2-D02Uf\ l - City of rortl end 

EXHIBIT 5 

\·!c lic:ve 1·cvic:·.·:2J the ,1!Jove referenced 11ulJl ic not'icc conccrni11c1 an 
upplicJticrn ro1· ii prn::it under th<? provisions of Section ~0"1 of the 
Fed1:1·a1 1.-!ctc1· l'oliutio:1 Contrnl 1\ct /\::;cnclnients of 1972 to fill i:ppro:t.
imutely 55 ac1·c~ of ~etl011ds witl1 solid waste. 

The ~)l1idc~li11c:=i clc~ve·lop;?d by the~ Scc·retoi-y of th':! /\r1:1y o.1~d CPI\ u11de::r 
Sccticin t;Q.J(iJ) nf th12 /1.ct spccifJ' thot. ',·/e should l:Void activities that 
sisni fic'1ntly Jisrupt th~ clic:i11ical, ph:/sicol and bioloqical i11te~1ti ty 
of r1quci.tic systc~n1s. \·!e believe this p·roposol rop·i"escnts a sif)ilific.:int 
reduction of ~·:etlands in this iJ.)'CO. Fu1·thcr, considcrinq the 0cnL.::t-c1l 
~n1icJ:ince and ir;1porti:-1nce plocccl on \·/et1nnds under f;Q CfH 23 1J.'1--l(t:) and 
?.30.S(z:), c1nd the! i;1ore sp.~ciFic considerations stutcd in 23Cl.5(b)(~), 
(8) anu (10), 1·w can 1~ot approve of the issuance of this permit. 

If there ili·c: 0ny questions 
r1lcase co11toct Ot101~e ~:~r11J 
0\J)' solid \·.i,·1st(? n~anrJ~en:ent 

(20G) fJi\2-1260. 

cc: lJSl-!·iS 
I :t:FS 
O L'l: r) 
0 m· !I 
OllSI. 
f,p;1l ·i Ci!11t 



I-Iouse Bill 3192 
Sponsored by lkprescntative CHREST 

SUMil!AHY 

Tht• f1illtn1·ing 1.:.umn1<ll-j' is nol pn'pnrvd by th1· ~·.p11nsur . ..; uf the int•;i.-;urc.~ ;in~l is nul n 
part of tl1p lx1dy thL•rPof )'u\.jel'l to t'.On . ..;idcr<1liun hy the L ... :gislatiYe /l.s~.1;)nhly. lt is 
nn editur'.s hrir:f sl<itl'Jn<:!nl of the C::ss<;>n1Jal fcaturL'S uf the m<..'asure us inli-odUl't'<l. 

Prohibits Dir!!ctor of Division of St.ate Lands fro1n issuing any pern1its to fill \\'aters 
of Smith Lake or Bybee Lake. 

XOTE: ,\1a1\cr in hold f:ier:> in ;in nnH'ndt'd sC'ction is new: 111:1ttt•r [itol/c and brockcred) is cxii;ting law to 
bL~ O!TJitt.ed: conoplete new l';eciions hl'gin with SECTION. . 
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A BILL H)J{ AN ACT 

}{el<1ting tr \~·at.er rt!sourc<:!s. 

Be It Enacted by the People of the State of Oregon: 

SECTION J. Section 2 of this Act is added to and made a part of ORS 541.605 to 

541.665. 

SECTION 2. Notwithstanding any provision of ORS 541.605 to 541.665 lo the 

contrary, 3fler the cffectiYe date of this 1977 Act. 1 the Director of the Division of Std.te 

Lands shall not issue any permit to fill@1F.Pa~~·s of Smith Lake or Bybee Lak'i'.)\•IH J CH 

ARE SITUATED WITHIN A CONTINUOUS LINE WHICH LIES 11 FEET 
ABOVE THE MEAN WATER LEVEL THEREOF. 
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HE 3192 

Al•iENDI,1ENTS 

Ese. Environment end Energy 
HE 3192 
March 29, 1977 
EXHIBIT A 
page 1 of 1 

On page 2 of the prfnted bill, line 8, after 11 fill 11 delete 11 the waters of" and in 

the same line, delete the period after 11 Lake 11 and insert 1
' below the contour 

line which lies eleven(ll) feet above mean sea level as determined by the 1947 

adjusted United States Coastal Geodetic Survey Datum. 1
' 



SENATE COMMITTEE ON AGRICULTURE & NATURAL RESOURCES 

MINUTES 

April 21, 1977 1:50 p.m. Hearing Room A 
State Capitol 

Tape 26 
Side 2 

Members Present: Sen. John Powell, Chairman 

Staff Present: 

Witnesses: 

Sen. Mike Thorne, Vice Chairman 
Sen. Walter Brown 
Sen. Charles Hanlon 
Sen. Stephen Kafoury 
Sen. Robert Smith 
Sen. Jan Wyers 

Charles Kinsey, Committee Administrator 
Annetta Mullins, Committee Assistant 

Rep. Jim Chrest 
Bruce Williams, Or. Thoroughbred Breeders Assoc. 
Rick Taylor, Oregon Thoroughbred Breeders 
Dwight Butt, Oregon State Fair 
George Dewey, President, Multnomah Kennel Club 
Joe Macinearnery, Oregon Racing Commissioner 
William Reagan, Oregon Racing Commission 
Lawrence Hunt, Portland attorney representing 

0040 CHAIRM.~N POh~LL called the meeting to order at 1:50 
p.m. and instructed the clerk to call the roll. 

HB 3192 W/House Amends. - Relating to the filling of Smith 
and Bybee Lakes 

0049 REP. JIM CHREST, Sponsor of HB 3192 appeared in support 
of HB 3192 as amended by the House. He stated Smith and Byeee 
Lakes are in North Portland right on the pennisula at the confluence 
of the Willamette and Columbia Rivers. It is an area known as the 
Rivergate Industrial Area. They have been trying for years to 
prevent the expansion of the landfill and to save what is left. 
It will give them a chan e to seek federal funds which they have 
almost gotten a couple of times to set the area aside as a wildlife 
preserve and then for passive recreation, It has a lot of potential 
but if we keep filling it in it is going to be gone. It is a very 
unique area. It would push for passive development, passive recre
ation, with no racing motor boats as some people would like, but 
canoeing, fishing, etc. Saving the area has large support but 
obviously he wouldn't have the bill in if there were total support. 

The bill has been amended in the House and he would propose 
one more amendment. It came out in the debate in the House that 
there is a Smith Lake in Clatsop County. There may be a Smith Lake 
in Eastern Oregon, too. They are not sure. So he would suggest 



Sen. Ag. & Nat. Res. 
April 21, 1977 
Page 2 

Tape 26 
Side 2 

one further amendment to line 8 to include ''in Multnomah County'' 
after the last "Lake". 

0138 SEN. SMITH moved that HE 3192 be further 
~·-amended, in line 8, after the second 

"Lake" insert "in Multnomah County". 

There were no objections to the motion and Chairman Powell 
declared the amendment ADOPTED. 

0218 SEN. KAFOURY moved that HE 3192 W/House 
Amendments dated March 31, as amended by 
the committee, be sent to the Floor with 
a DO PASS recommendation. 

0220 The clerk called the roll with Sens. Hanlon, Kafoury, 
Smith, Wyers and Chairman Powell voting AYE. Sens. Brown and 
Thorne were excused. 

0222 CHAIRMAN POWELL declared the motion CARRIED. 

Sen. Kafoury will lead discussion on the Floor. 

SB 138 - Relating to racing 

0257 BRUCE WILLIAMS, an attorney in Salem and President 
of the Oregon Thoroughbred Breeders Association, stated he has been 
associated with thoroughbred racing and also with breeding through
breds for many, many years. He has been acquainted with the integral 
part of the Oregon State Fair and horseracing. 

As far as this particular bill, historically for many years 
from the date of the paramutual enactment in the early 1930's the 
State Fair was allowed to race alone and without the competition of 
any other racing in the State of Oregon. He urge that with the 
importance of our State Fair to the Oregon scene as a whole and also 
to the city of Salem and because of the integral financial dependence 
that the State Fair has upon the horseracing at the Oregon State Fair 
he urges the passage of this bill which would allow and be of great 
benefit to the Oregon Thoroughbred Breeding industry, exclusive of 
quarter horses, which now actually amounts to about $1.8 million per 
year to the General Fund. That is from horse racing alone and also 
as a multi-million industry which is growing in numbers each year. 

SB 165 - Relating to racing 

0287 MR. WILLIAMS stated they do urge passage of SB 165. 
They feel this is a step forward. It will improve horse racing 
and after all horse racing is a revenue producing body. 

0298 SEN. SMITH asked Mr. Williams if he would mind too much 
if we restored the language in lines 29 and 30 on page 2 of SB 138. 

0301 MR. WILLIAMS stated he would not and that is the way he 
thinks it should be. 



5. Technical testimony presented at the Ramsey Lake hearing suggested 
there was no significant difference between environmental impacts for 
the st. Johns Landfill and the proposed expansion area (Ramsey Lake). 
What data substantiates this point? 



The extensive experience of those testifying at the Ramsey Inke hearing 

led them to state that there were real =ncerns about potential 

environmenal impacts similar to those of the St. Johns landfill. The 

first point is that liner systems are still a new and evolving 

technology. The experience that the experts such as SCS Engineers have 

had, however, with landfill liners leads them to conclude that trying to 

use a liner system in a very wet and compressible soil situation like 

Ramsey Inke would very likely result in liner failure. Liners are siniply 

not designed to be used in this kind of situation. With liner failure a 

virtual certainty, the leachate will almost certainly enter the 

environment as it is now doing at st. Johns. 

The second point is that due to the similar above-grade profiles of the 

two landfills, and the similar capping systems to be used for both, there 

·will very likely be similar potential for pollution from leachate seeps 

and runoff into the Slough. Both landfill designs have steep side slopes, 

which cause serious erosion problems during storms. Seeps do exist in the 

sides of st. Johns landfill now and leachate is entering the Slough and 

surrounding wetlands from these sources. Again, even "state of the art" 

clay caps may be subject to design and operational failures. 

The problem is not necessarily that these systems are all predicted to 

fail, although evidence indicates that some of the protection systems 

inevitably will. The most inlportant point is that, as even CH2M Hill's 

experts will agree, Ramsey Inke is a very difficult place to site a modern 

landfill. The site's characteristics make designing an adequate 

protection system a virtually inlpossible task. CH2M Hill has had to go 

to extreme technical measures, such as 10,000,000 c.y. of preload, to 

even make the site seem developable. Even these measures may prove to be 

unworkable in the field, given the untried nature of some of them. The 

basic question the EQC should be asking is "how much risk are we willing 

to take that the proposed technical solutions to these problems will work 

and not only put the environment at risk but waste a great deal of the 

public's money? 



6. can land filled with incinerator ash be marketed and developed for 
industrial plants? 



Construction Over Ash 

48609.01 
4/13/87 

The report offers three alternative site development plans 
for the Ramsey Lake site. Alternatives 1 and 2 place the land
fill bottom at elevation 10 msl, well below the 100 year flood 
level of 27.3 msl and below existing groundwater levels on the 
site. In both these alternatives, a dewatering system and a 
double-lined landfill are proposed. The major difference between 
Alternatives 1 and 2 is a 600 ft wide strip along North Lombard 
Street to be reserved for future development in Alternative 2. 
This strip, when combined with a buffer strip adjacent North 
Lombard Street, will provide an 800 ft wide area totally some 118 
acres. Site life for this alternative has been estimated at 17.7 
years in the report. 

The report proposes the 600 ft strip receive only incine
rator ash and ~ssociated cover soil. The resulting fill, 
totaling some 20 ft in thickness, is deemed in the report as 
potentially suitable for development in a manner similar to other 
existing developments in the Ransey Lake vicinity. 

- -..::~ 

· There.?re a number of issues posed by this development plan. 
These are enumerated below: 

1. The foundation characteristics of compacted incinerator 
ash are unknown. The ash materials are heterogeneous, 
wiil be delivered to the site in a relatively uncontrol

·led manner, and will be placed using typical landfill 
equipment. Without careful control of moisture content 
and placement procedures (compactive effort), the founda
tion characteristics may be largely unpredictable and 
highly variable. When combined with the acknowledged 
compressibility of the underlying soil materials, we 
question use of the ash fill area for structures unless 
they are properly founded on piles, or otherwise designed 
to accomodate expected differential and total settlement 
in the ash fill. 

2. Although the report is correct in stating that ash would 
not likely result in significant production of landfill 
gas, the ash fill will directly abut the refuse fill. 
The porous nature of ash will not impede LFG migration 
into the ash from the adjacent landfill. Without a 
barrier to gas flow, or a special LFG migration control 
system installed at the ash-refuse interface, we would 
expect significant migration of LFG into the ash fill 
area, thereby posing a potential fire or explosion hazard 
to the proposed developments. 



3. The quantities and characteristics of leachate to be 
generated in the ash fill are unknown. Experience with 
leachate generation in ash fills is minimal. Limited 
data suggests that the treatment of ash fill leachates 
may require different processes than those selected for 
ordinary municipal waste landfill leachates. Whereas 
municipal waste leachate is characterized as acidic with 
a high organic content, incinerator ash leachate has a 
high pH, low in organic content, and high in metals. 

If solid wastes and ash are mixed in the landfill, 
leachate will reflect the combined nature of the two 
materials. Treatment of the separated waste streams, as 
might be the case with Alternative 2, has not been 
adequately addressed in the report. 

4. There is currently considerable uncertainty with respect 
to the future regulatory climate for incinerator ash. 
The U.S. Environmental Protection Agency's (EPA) position 
has been that fly ash and bottom ash from municipal waste 
incinerators found to be hazardous must be managed as 
hazardous wastes. Further, that it is the legal obliga
tion of incinerator facility operators to determine 
whether their ash waste stream is hazardous. The 
Environmental Defense Fund (EDP) has recently (March 
1987) released information claiming that "representative" 
samples of ash obtained from 30 municipal waste incinera
tors around the county do not pass the EPA extraction 
procedure for hazardous waste, and contained very high 
levels of certain toxic materials. Cadmium and lead 
levels were cited as two metals of particular concern. 

In late March 1987, the House Subcommittee on Transporta
tion, Tourism and Hazardous Materials held hearings on 
municipal waste incinerator ash. At that hearing, EPA 
indicated that the Agency is now studying the hazardous 
waste test protocols to see if they are suitable for 
testing ash, and that new regulations governing municipal 
waste incinerator facilities would be offered later this 
year. 

A~though it is likely the regulatory stance toward 
incinerator ash will be resolved prior to startup of an 
incinerator facility in the metropolitan Portland area, 
the regulatory uncertainty combined with the technical 
questions regarding contraction on ash fill, raise 
significant questions on the viability of the Alternative 
2 site development plan. 
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The proposal would allow interest to be assessed on types 
of respanse costs that are delineated in the regulations, 

The proposed rule would require that a claim be present
ed within three years of the discovery of a loss and its 
connection with the release in question, or three years after 
the date on which final regulations are issued. 

The proposed role also would create new responsibilities 
for Indian tribes and require notification of trustees in cases 
of discharges that might injure natural resources of concern 
to the trustees. 

The propased regulation is silent on p1 ocedures for tiling 
a claim for natural resource damages and assessment costs 
against superfund. The department said that rules for that 
purpose have been issued by the Environmental Protection 
Agency and that it would amend its rules to conform to any 
action EPA may take (Dee. 20, 1985, p. 1623). 

Comments on the proposed changes should be sent by May 
18 to David Rosenberger, CERCLA 301 Project, Room 4354, 
Department of Interior, 1801 C St. N.W., Washington, D.C. 
20240. For additional information, contact Rosenberger at 
the above address; telephone (202) 343-1301. 

Energy 

HODEL SEEKS DRILLING IN ALASKA WILDLIFE AREA 
TO WARD OFF GROWING DEPENDENCE ON FOREIGN OIL 

Interior Secretary Donald P. Hodel recommended to Con
gress April 20 that the coastal plain of Alaska's Arctic 
National Wildlife Refuge be opened to oil and gas leasing as · 
a "ay of limiting the gro,,ing U.S. "dependence on unstable 
sources of foreign oil." 

Hodel told a press conference that the coastal plain of the 
refuge is considered by geologists to be "tbe most outstand
ing onshore frontier area for prospective major oil discover
ies in America. Estimates range between 600 million and 9.2 
billion barrels of recoverable oil, the latter nearly equal to 
the Prudhoo Bay field, which currently supplies almost one
fifth of U.S. domestic production." 

He said the exploration, development, and production 
could be done in an "orderly and sensitive way" without 
adverse effects on the environment. His recommendation 
was based on one made by the Interior Department's Fish 
and Wildllie Service Nov. 24 to open the 1.5 milllon-acre 
coastal plain on the northern tip of the refuge to full oil and 
gas leasing (Current Developments, Nov. 28, 1986, p. 1253). 

Congress must approve the recommendation before leas· 
ing can begin. Two bills concerning the Arctic refuge have 
been introduced, representing "exact polar opposites," ac
cording to a subcommittee staff member. 

HR 39, introduced by Rep. Morris K. Udall (R-Ariz) and 
co-sponsored by 77 House membe!"S, would permanently 
designate the plain as wilderness and bar drilling. HR 1082, 
introduced by Rep. Don Young (R-Alaska) and 67 others, 
would put in place Hodel's recommendation. 

Dan Beard, stat! director for the House Interior and 
Insular Affairs Water and Power Subcommittee, told ENA 
April 20 that it "'as a "diflicult issue" that could entail a 
y·ear of congressional hearings and reports. 

Environmentalists have said the department's oil esti
mates are infiated and fail to indicate that geologists pre
dicted only a 19 percent chance of finding any "economlcal
ly recoverable" oil on the plain (Dec. 26, 1986, p. 1464). 

Althoug.b the draft report on oil and gas drilling in the 
refuge recommended full leasing, it raised several concerns 
about the effects drilling and production may have on 
wildlife, particularly the 180,000-bead Porcupine caribou 
herd that uses the coastal plain as a calving area. 

In his announcement, Hodel said the portion of 
r rt that warned drilling could cause a "populat:; 
c1me and change in distribution of 20 to 40 percent \I 

herd" was struck from the final report because it 
incorrect and was included in the report because ot 
"editing error." 

Groups React 

The Arctic Slope Regional Corp. and several industry 
groups, including the 29-member Coalition for American 
Energy Security, issued prepared statements applauding the 
decision and urging quick development. The corporation, 
which is controlled by native Americans who favor develop
ment, owns 92,000 acres of the coastal plain. 

The Alaska Coalition, which comprises 14 environmental 
groups that oppose development, accused the department of 
"changing the facts to fit preordained conclusions" and said 
political appointees "have contorted and distorted the find
ings of the field biologists to fit their whims." 

Audubon Society President Peter A. A. Berle- said in a 
prepared statement released April 20 that the Reagan Ad
ministration's "lack cf a coherent energy strategy~· and 
"strong opposition to energy conservation" was making the 
nation more dependent on Middle East oil and "environmen
tally destructive domestic oil production in ecologically 
sensitive areas." 

For more information or copies of the report, contact 
Noreen Clough, Fish and Wildllie Service, Division of Ref
uges, Room 2343, 18th and C Sts. N.W., Washington, D.C. 
20240; telephone (202) 343-4313. Comments on the report 
should be sent to Director, Fish and Wildllie Service, Divi
sion of Refuges, at the above address. 

H£Jz.ardous Waste 

NEW EPA DATA ON WASTE FACILITY LINERS 
TO AFFECT FINAL MINIMUM TECHNICAL STANDARDS 

The final minimu..'11 technical requirements for hazardous 
"'aste management facilities will be affected by new data 
collected by the Environmental Protection Agency on liners 
and leachate collection systems, according to a staff mem
ber in the agency's Office of Solid Waste. 

Kenneth Skahn, an environmental engineer in the EPA 
Land Disposal Branch, told ENA April 21 that the new data 
suggest that composite liners are superior to compacted. soil 
liners in preventing leachate migration and that they appear 
to enhance leak detection system performance. 

Minimum technology standards for hazardous waste man
agement facilities proposed last year under the 1984 Re
source Conservation and Recovery Act amendments would 
require double liners and leachate collection and detection 
systems and permit use of a composite or compacted soil 
double liner (Current Developments, April 4, 1986, p. 2161). 

A composite liner consists of a fiexihle membrane top 
layer and a bottom layer of another fiexible membrane over 
compacted soil or clay. The compacted soil liner also has a 
flexible membrane top layer, but the bottom layer is com
posed only of compacted soil or clay at least three feet 
thick. Leak detection and collection systems would be situat
ed between layern in both liner types. 

EPA said April 17 that it is seeking public comme~t oa 
new data showing that composite liners are superior in some 
ways to compacted soil liners (52 FR 12566). 

EPA also released draft documents containing detailed 
tech!llcal guidance for designing, building, and operating 
single and double liners and leachate collection systems. 
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CURRENT DEVELOPMENTS 

Skahn said public comments on the data may influence 
technical guidance cffered in the draft documents as well. 

Comments oo the EPA data or draft guidance documents 
may be seot until June l to Docket Clerk. RCRA Docket (S-
212) (WH-562), EPA, 401 M St. S.W., Washington, D.C. 20460; 
specifying Docket No. 87-DLRN-FFFFF. 

Copies of the two draJt guidance documents, Draft Mini
mum Technoloov Gu.id.once on Single Liner Systems 
for Landfills, Surface Impoundments, and Waste 
Piles-Design, Construction, and Operation (EPA/530-
SW-85-013); and Draft Minimum Technolo(lll Guidance 
on Double Liner Systems for Landfills and Surface 
Impoundments-DesiQ1t, Construction, and Operation 
(EPA/530-SW-85-014), may be obtained from Skahn, Office 
of S-Olid Waste (WH-565E), at the above EPA address. 

The new data1 Baclcground Document on Bottom Lin
er Performance in Double-Lined Landfills and Surface 
Impoundments (EPA/530-SW-87-013), also may be ob
tained from Skahn at the above address. 

For more information, call the RCRA/Superfund Hotline, 
toll free, (800) 424-9346; in Washington, D.C., (202) 382-3000. 
For technical information, contact Skahn at (202) 382-4654. 

Air Pollution 

NEW STANDARDS PROPOSED FOR COKE OVENS 
USED AT IRON, STEEL MANUFACTURING PLANTS 

New and existing wet-coal charged coke ovens used in 
iron and steel manufacturing would have to meet new air 
emissions standards under a proposal announced by t~e 
Environmental Protection Agency April 21. 

EPA designated coke oven emissions as hazardous air 
pollutants under the Clean Air Act in 1984 (Current Develop
ments, Sept. 14, 1984, p. 755). It estimated that new stan
dards would reduce the incidence of cancer among the 
approximately 40 million people who reside within 50 kilo
meters of coke ovens from 6.9 deaths per year under current 
controls to about four deaths per year. 

The rule would apply to 134 wet-coal charged batteries in 
43 plants, which accou.it for 85 percent of domestic coke 
production, EPA said. The cost of compliance with the 
regulation is estimated at U9 million per year. 

Coke oven emissions contain several Y.nown carcinogens, 
including benzo(a)pyrene, arsenic, and benzene. Studies have 
shown that coke oven workers are at significantly higher 
risk of contracting cancer of the respiratory tract, kidney, 
and prostate, EPA said. 

The proposed reguiation will be published soon in the 
FedeTal Register. For more information, contact Bob Kel
lam, Pollutaot Assessment Branch, Strategies and Air Stan
dards Division (MD-12), EPA, Research Triangle Park, N.C. 
277ll; telephone (919) 5H-5645. 

Air Pollution 

20 STATE PROGRAMS SAID SEEKING TO ADOPT 
'PLANTWIDE' DEFINITION OF STATIONARY SOURCE 

About 20 states are seeking to revise their air regulatory 
programs to include a "plantwide" definition of stationary 
source that would reduce the number of facilities subject to 
new source review under the Clean Air Act, according to an 
Environmental Protection Agency official. 
. The agency hopes to prev~nt emission increases by requir
ing states to assure that using the definition will not hinder 
their ability to attain Air Act standards, Gary ?-.1cCutchen, 
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chief of the new source review section in EPA 's Office of Air 
Quality Planning and Standards in Research Triangle Park, 
N.C., told BNA April 21. 

The plantwide approach defines an air pollution "source" 
under the Act as an entire plant rather than a piece of 
process equipment within a plant. 

The definition, proposed by EPA in 1981, would allow 
firms to expand or modernize without meeting lowest 
achievable emission rates, obtaining emission offsets, or 
meeung other requirements by reducing the number of 
plant modifications subject to new source review under the 
Air Act (Current Developments, Oct. 16, 1981, p. 741). 

The U.S. Supreme Court upheld the EPA plantwide defini
tion in 1984 against claims by environmental groups and 
others that the approach '\7ould allow increases in emissions 
in areas not expected to meet deadlines for attaining nation
al ambient air quality standards (Chevron U.SA. Inc. v. 
NRDC Inc., 21ERC1049; June 29, 1984, p. 371). 

In a Feb. 27 memorandum to regional EPA offices, the 
agency provided guidance on assessing state applicatio~ for 
revising their Air Act implementation plans to include the 
plantwide definitions. 

The memorandum reaffirmed EPA's !981 policy limiting 
adoption of a plant-wide source definition by states that rely 
on emission reductions projected under a "dual" source 
definition to meet attainment deadlines under an approved 
implementation plan. According to the memorandum, states 
would have to prove they still could meet attainment dead
lines using a plantwide rather than a dual source definition. 

Under the dual ~ource definition, emissions from each 
physical or operational plant change are accounted for 
individually, without regard to reductions elsewhere at the 
plant. The dual source definition requires new source review 
and perm.itting for most plant additions or modifications. 

The memorandum said states that do not have fully 
approved implementation plans and may not be able to meet 
attainment deadlines for certain pollutants also may adopt a 
plantwide source definition under certain circumstances. A 
switch to the plantwide definition can be approved in such 
st.ates if the state shows it is making "reasonable efforts" to 
adopt and submit a complete plan for "reasonable further 
progress" in attaining Air Act standards on time. 

Reseerch 

SAB ADVISES IMPROVEMENTS IN EPA METHODS 
OF ASSESSING MUNICIPAL INCINERATOR HEALTH RISK 

Improvements are needed in the methodology being pre
pared by the Environmental Protection Agency for evaluat
ing the health risks of emissions and residues generated by 
municipal solid waste incinerators, according to the agen
cy's Science Advisory Board. 

In a report submitted to EPA Administrator Lee M. 
Thomas April 9, the SAB Subcommittee on Municipal Waste 
Combustion said the agency1s proposed methodology for 
incinerators is a "considerable improvement" over other 
EPA multi-media risk assessment methodologies, 

However, several areas in the health assessment method
ology need to be altered or improved before it can be 
expected to provide adequate support for EPA to develop 
policy and regulations for waste incinerators, the panel said. 

For example, the panel said EPA should not use data 
from an incinerator in Hampton, Va., to represent existing 
incinerators. The Hampton facility, old and of a design no 
longer widely used, will yield a "gross overestimation of 
emissions from new incinerators," the panel said. 
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To evaluate a more complete range of source a.nd emis
sion characteristics for proposed and eristlng incinerators, 
the panel recommended that the agency develop a variety of 
scenarios, including one that takes into account use of best 
available control technologies. 

Many major data gaps exist with regard to chemical 
identity, toxic potential, and total environmental burden of 
incinerator emissions, making assessment of risk posed by 
tbe technology difficult to predict, the subcommittee said. 

The SAB panel voiced several other criticisms of tbe EPA 
methodology, including its failure to use data from inciner
ators that employ best available emission control technol
ogy for validating models used to pre<iict health risks. 

The panel said EPA should re-evaluate its separate treat
ment of particulate and gase<Jus emissions and their fate and 
consider use of best available t'inetics modeling in predict
ing degradation in ,soil of contaminants generated by mu
nicipal incinerators. 

EPA also should investigate in more detail human expo
re to toxic comoounds that may result from landfilling.,,... 
c1nerator ash rev" e 'ts "marimallv ex sea rndlv1dual" 
nee t an re-ev uate lant exposure, the p&nel said. 
Copies of the report may be o tain ·rom ery ent

ley, SAB (A-lOlS), EPA, 401 M St. S.W., Washingto~. D.C. 
20460; telephone (202) 382-2552. 

Drinking Waler 

EPA PROPOSES TREATING PARA-DICHLOROBENZENE 
AS HUMAN CARCINOGEN SUBJECT TO MCLG Or ZERO 

The Envtronmental Protection Agency proposed April 17 
to regulate para-dichlorobenzene in drinldng water as a 
probable human carcinogen, with a maximum contaminant 
level goal (MCLG) of zero and a maximum contaminant 
level (MCL) of 0.005 milligrams per liter. 

EPA also is seeking comment on the evidence used to 
reclassify the substance. U after considering public com
ment the agency determines that para-dichlorobenzene is a 
"group C" compound \7ith limited evidence of carcinogen· 
icity, rather than a probable human carcinogen, the final 
MCLG and MCL will be set at 0.075 mg/! (52 FR 12876). 

An MCLG is an unenforceable health goal set at a level at 
which there is no known adverse health effect, EPA said. An 
r'tiCL is an enforceable standard for a drinking water con
taminant that must be set as close to the MCLG as is 
tedutically feasible through use of "best technology, treat
ment techniques, and other means which are available, 
taking costs into consideration.11 

. 

In 1 S85 EPA issued a final recommended maximuin 
contaminant level, now known as an MCLG 1 of O.i5 rng/l for 
para-dichlorobenzene and proposed an MCL of 0.75 mg/! 
(Current Developments, Nov. 15, 1985, p. 1252). 

The latest proposal is based co a recent draft report by 
the National Toxicology Program, which said carcinomas 
formed in rats and mice that were administered para
dichlorobenzene, an insecticide and air deodorant. 

EPA also re<juested public comment on whether it should 
in some cases let utilities provide consumers point-of-u.se 
devices or bottled water before granting a variance or 
exemption from standards for volatile organic chemicals. 
These alternatives would be allowed until central treatment 
systems could be installed. EPA said this proposal would be 
especially useful for small public drinking water systems. 

A hearing has been set for May!, 1987, from S:Oo a.m. to 
12:00 p.m. at EPA's Conference Center, Room 3, Waterside 
Mall, 401 M St. S.W., Washington, D.C. 

Comments should be sent by May 18, 1987, to p-DCB 
Comment Clerk, Criteria and Standards Division, Office of 
Drinking Water (WH-550), EPA, 401 M St. S.W., Washington, 
D.C. 20460. For more information, contact Joseph Cotruvo, 
director, Criteria and Standards Division, at the address 
above; telephone (202) 382-7575. For information on the 
hearing, cont.act Teresa Malone, same address and tele
phone number. 

Surface Mining 

HOUSE PASSES BILL TO END TWO-ACRE EXEMPTION, 
ALLOW STATES TO SET UP RECLAMATION TRUST FUND 

A bill eliminating the two-acre exemption from the Sw·~ 
face Mining Control and Reclamation Act and amending the 
Act to allow states to retain up to 10 percent of annual 
reclamation funds after SMCRA expires passed the House 
April 21. 

HR 1963, sp<>nsored by Reps. Dick Cheney (R-Wyo), Ron 
Marlenee (R-Mont), Nick Joe Rahall (D-WVa), and Morris K. 
Udall (D-Ariz), took but two weeks to move through the 
lower cbamber. 

One portion of the bill allows states to keep up to 10 
percent of their annual allocation from the federal aban
doned mine land reclamation fund in a special trust fund to 
be used for reclamation projects after 1992, SMCRA's expi
ration date. The second portion removes part of the law that 
exempts mining operations covering fewer than two acres 
from SMCRA's permitting and reclamation requirements. 

The two-acre exemption bad broad support froin the 
Department of Interior, the coal industry, and environmen~ 
talists. The exemption has been much abused, particularly in 
ICentucky and Virginia, and often criticized (Current Devel~ 
opments, April 10, p. 2086). 

Air Pollution 

AGENCIES CHALLENGE EPA, STATE POSITION 
ON CFC REDUCTIONS ON EVE OF GENEVA MEETING 

The Office of Management and Budget and several other 
federal agencies have questioned whether stratospheric 
ozone depletion poses enough of a human health threat to 
W"arrant strict international controls, challenging the U.S. 
negotiating position on the eve of renewed talks on the issue, 
government officials told BNA. 

The State Department and. the Environmental Protection 
Agency pian to push hard for a short-term freeze and long
term reductions in certain chlorofluorocarbons and halons, 
which, c:.ccord.ing to many scientists, destroy ozone in the 
upper 2t."!losphere and allow harmful ultraviolet radiation to 
penetrate to the Earth's surface. U.S. negotiators took this 
position in the last round of talks Feb. 23 in Vienna. The 
negotiations resume April 27 in Geneva. 

11We 1re going to stick to our basic objectives," Fitzhugh 
Green, EPA associate administrator for international af
fairs, told BNA April 21. "We hope that all hands are in 
agreement with us, because we've made a lot of progress 
and we don't want any backsliding at this point." 

A government official told BNA April 16 that some "mid
level government officials are attempting to disrupt the 
negotiation process because they are philosophically op
posed to regulation." 

The Department of Interior, the Department of Com
merce, and the National Oceanic and Atmospheric Adminis
tration have joinetl OMB in challenging the U.S. negotiating 
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7. Economic impact issues su=ounding Ramsey Lake site: 



7a. What is the scope of e=nomic impacts/lost/ jobs? To what extent 
would proposed landfill harm nearby employers, the entire Rivergate 
industrial district, the North Portland cornnrunity, the e=nomy for 
Portland and region, or the entire State of Oregon? 

This question encorrpasses the entire s=pe of both the DEQ and Port 

e=nomic impact analysis. In answering questions 7b., c., d., and e. the 

scope of e=nomic impact should be adequately addressed to answer this 

general question. 

7b. On what points do DEQ (CH2M) and Port (QED) economic impact studies 
agree/disagree? 

The =nclusion of both reports is the same: "there would be negative 

short-te:rm and long-term economic impacts resulting from the loss of heavy 

industrial land in the RGID if a landfill were sited at Ramsey Lake. This 

would result in significant detrimental impacts to economic development 

efforts and growth both to the city of Portland and the metropolitan 

region." (DEQ Ramsey Lake Draft Feasibility Study Report, Page 4-85.) 

There are no major technical disagreements between the two reports. The 

QED report uses a standard multiplier to dete:rmine the total job loss in 

the COl11lllunity. The CH2M Hill report ignores this factor. The reports 

do agree on the approximate number of heavy industrial jobs that would be 

lost directly as a result of siting a landfill in Rivergate: CH2M Hill 

estimates 3,285 jobs; QED estimates 2,100-4,230 jobs depending on the 

types of industries assumed. With the standard economic multipliers for 

indirect job creation (retail, =nstruction, other industrial, etc.) added 

in, QED calculated the total job loss at between 8,400 and 16,920. 

The only other aspect of the CH2M Hill report that makes its =nclusions 

slightly more ambiguous is the discussion of loss of development to Clark 

County. They do. not directly evaluate the three alternative landfill 

impact scenarios which they introduce on Page 4-97 of the report. As a 

result, they leave the :inq:iression that there is a reasonable possibility 

that either 1) other Oregon sites will be able to offer alternative 

locations or 2) if development goes to Clark County, that is an acceptable 

substitute. Though no attempt is made to explicitly weigh these against 

the third alternative (complete loss of heavy industrial development to 

other regions of the country), there are clear statements made :immediately 



afterward on Page 4-98 concerning the loss of potential development 

opportunities and slowing economic development and growth which indicate 

that CH2M Hill substantially agrees with QED's conclusions. The final 

sentence on Page 4-98 perhaps best surrrrnarizes CH2M Hill's viewpoint on 

this issue: "The loss of the available industrial land in Rivergate would 

be damaging to efforts to continue to diversify the economic base of the 

region, and could lead to eventual slowing of growth and development." 

In summary, there are no significant disagreements between the CH2M Hill 

and QED analysis. Unfortunately, because of the placement of the economic 

analysis toward the end of a massive report, and the format of the report 

itself, CH2M Hill's main conclusions are hard to discern. This report 

should have received more prominent treatment, and the conclusions given 

more importance in DEQ's process. 

7c. What type of economic activities occur in Rivergate which can't be 
located elsewhere in the region? and 

7d. What demand can be substantiated for Rivergate's industrial land, now 
and projected for the future? 

These two questions can best be answered by answering several more 

specific questions. 

Why does the Portland region need heavy industrial land? 

The region needs to set aside land appropriate for all general categories 

of land use. Heavy industrial land is needed to provide for the full 

range of employment opportunities within the region. Businesses which 

need heavy industrial sites are an integral and important part of the 

regional economy. They produce the basic goods of our society and provide 

a significant portion of the employment for the skilled and semi-skilled 

"blue collar" labor force. The State (EDD), PDC and the Port have all 

documented the importance of Rivergate in the region's efforts to 

diversify its employment base. 



What are the heavy industrial uses that Portland, and Rivergate has a good 

chance of attracting? 

Internationally there has been, and will continue to be, significant new 

plant development for a variety of heavy industrial processes. The State 

(EDD), the city (PDC), and the Port have developed a strategy aimed at 

attracting 3 general types of companies to Portland: 

1. Specialty chemicals - this includes organic chemicals, 

phannaceuticals, resins and other products in this steadily growing 

sector. American Tokyo Kasei is the first of what could be a 

significant number of sllnilar companies who could be attracted to 

Portland. 

2. Specialty materials - this category of industrial development is one 

of the most dynamic sectors in the international economy, and includes 

silicon products, ceramics, carbon and other specialty fibers, and 

graphite. These uses can be characterized as the heavy industrial 

segment of "high tech" industry. 

3. Food processing - this is a growing segment of the economy and 

Portland is in a good position to take advantage of that growth. 

Steinfeld's Products, Manna Pro (Carnation), and Fisher Mills are 

examples of this sector. 

In addition to these targeted industries, there are a wide variety of 

manufacturing, service and distribution uses that need heavy industrial 

property because of the potential impacts their businesses have on 

surrounding uses. For many companies, Rivergate is the only place they 

can locate because, in addition to its other unique features, there are 

few potential conflicts with residential, commercial, or more sensitive 

industrial uses. 

How much heavy industrial land does Portland need? 



The region needs enough land available for heavy industrial uses to be 

competitive with other areas. >lllJ.at this means is that we must have land 

that is properly zoned, has good utility capacity, is relatively level, is 

in a good location with access to interstate freeway and rail, and is 

large and isolated enough to provide some buffering from potentially 

conflicting adjacent uses. Although an exact acreage need is hard to 

pinpoint, it is evident that the Portland region, and particularly the 

city, has few pieces of land which can satisfy these criteria. The vacant 

70o+ acres of Rivergate, therefore, represents 84% of all the heavy 

industrial land in the City, and about 50% of the available land in the 

region. Removing this land from the inventory would have a devastating 

effect on the region's ability to market to heavy industry. Because of 

constraints on the other regional sites, Rivergate is frequently the only 

site heavy industries will consider when looking at Portland or Oregon as 

a possible plant location, especially if the site needs to be 100 acres or 

more. land in Rivergate has been sold or developed (by the Port) at the 

average rate of 28 acres/year since it was first opened. We have now 

emerged from a cyclical downtown in activity caused by the recession of 

the early SO's and have seen land sales activity pick up again in the mid 

80's. The following tables list the sales by year and name of industry. 

Major infrastructure improvements have been noted to indicate the effect 

that each has had on Rivergate development. The cyclical nature of 

industrial development activity points to the likelihood of strong 

interest in Rivergate in the immediate future. 

What makes Rivergate so impcrtant to the region? 

Rivergate is so impcrtant because of its location and how it has been 

developed. In addition to the criteria mentioned above, Rivergate is 

adjacent to a world class container terminal, has 2 major railroads 

corrpeting to provide service not just one, and has major power 

transmission lines on-site. All of the industries mentioned above find 

each of these features to be a significant advantage to them when looking 

for a site. Heavy industrial sites with this combination of factors are 

extremely difficult to plan for and develop. 



Isn't a landfill a heavy industrial use? 

No. While landfills may seem to be superficially more compatible with 

heavy industry, in fact landfills are a special regional facility with 

impacts unlike heavy industrial uses. In this respect ... landfills are in 

the same category as a new state penitentiary, nuclear power plant, or 

international airport. Local land use ordinances have no adequate means 

of providing for, or addressing the impacts of these kinds of facilities. 

The only way these uses can be sited appropriately is through a special 

regional process that weighs the potential costs, benefits, and impacts of 

each facility on the community, including impacts on the regional 

economy. DEQ's process has not placed adequate emphasis on land use 

analysis or economic impact analysis from the outset. These linportant 

factors have always taken a back seat to environmental and technical 

issues. 



SOUTH RIVERGATE 1AND INVEN'IDRY 

Date Sold, Leased, or Total Significant 
Developed by the Port Use Acres Events 

1962 1st Phase of 
Rivergate fill 
Completed 

1963 Ash Grove Cement Pr=essing 30.0 
1964 Consol. Metco Manufacturing 20.0 
1968 Oregon Steel Manufacturing 147.0 
1968 Waterways Terminals Whse./Dist. 53.8 
1968 Union Oil Whse./Dist. 31.4 
1970 H.B. FUJ.ler Manufacturing 5.2 
1972 Union Pacific Yards Infrastructure 32.1 

BPA Lines and Easement Infrastructure 65.5 
1973 Columbia Grain Marine 41.4 
1975 Beall Transliner Manufacturing 8.0 

Lombard St. 
&tended 

1977 Westinghouse Service 3.6 
1978 Steinfeld's Pr=essing 15.0 
1978 RGID credit Union Service 1.0 
1978 Blickle Co. Service 3.2 
1979 Purdy Brush Manufacturing 9.6 
1981 carnation Pr=essing 20.0 
1981 Macro Manufacturing Manufacturing 1.0 
1982 Pacific Coal Marine 87.1 

Recession 
1985 POP Industrial Service 16.7 
1985 American Tokyo Kasei Whse./Dist. 3.6 
1986 Tonquin Resources 2.2 
1987 Tokyo Kasei Kogyo --1.,2 

Total South Rivergate 600.7 

DlOa:ch 



Date Sold, I.eased, Or 
Developed by the Port 

1972 Container Terminal 
1975 cargo Dist. Center 

1978 Oregon Transfer 
1978 Rodda Paint 
1978 Acme Roofing 
1978 H.A. Andersen 
1978 Montgomery Ward 
1978 Nordstrom 
1978 Albina Transfer 
1978 Port Services 
1978 Auto Storage 
1978 Rail Staging 
1978 TrUck and Pr=ess. Stg. 
1978 BN Rails/Yards 
1979 Snap-On-Tools 
1979 Northgate Ind. Center 
1980 Lakeside Industries 
1980 Merit U.S.A., Inc. 

1984 B.N. Ind. Park 
N.E. Corner Industrial 

1985 Fisher Mills 
Boise cascade 

Total North Rivergate 

DlOa:ch 

NORIB RIVERGA'IE 1AND INVENTORY 

Marine 
Marine 

Whse./Dist. 
Whse./Dist. 
Whse./Dist. 
Vacant (I) 
Whse./Dist. 
Whse./Dist. 
Whse./Dist. 
Service 
Marine 
Whse./Dist. 
Whse./Dist. 
Infrastructure 
Whse./Dist. 
Whse./Dist. 
Processing 
Processing 

Vacant (I) 
Whse./Dist. 
Whse./Dist. 
Whse./Dist. 

Total 
Acres 

98.0 
21. 0 

10.0 
4.0 
5.0 
9.1 

14.0 
15.0 

6.6 
8.0 

85.0 
5.4 

10.0 
17.3 

1.4 
6.8 
4.6 
3.0 

80.0 
26.0 
3.9 

_§_,_2 

440.6 

Signifcant 
Events 

o T-6 Developed 

o Marine Drive 
Constructed 

o Recession 
o Slough Bridge 

Opens 



7e. Are adequate replacement sites available for industrial land lost to 
:Landfill expansion: west end of Hayden Island, or Clark County. 
Could these sites be ready in tline to meet future industrial demand? 

Clark County is the only regional alternative to Rivergate at present, and 

may have the only viable sites in the future as well. The Port of 

Vancouver has heavy industrial sites available which are somewhat 

comparable to Rivergate in tems of size, separation from potential 

conflicting uses, and electrical capacity, alth,ough all aspects of 

transportation access are not as good as Rivergate's. The west end of 

Hayden Island has significant long term development costs ($100 million) 

to get to a point where it could offer similar heavy industrial siting 

opportunities. The development costs exceed the "finished" market price 

of industrial property, making Hayden Island a·project for the longer term 

future. In addition, one of the conditions of the Urban Growth Boundary 

extension and the costs of engineer's fill permit for west Hayden Island 

is that it would take advantage of its position in the Columbia River. 

For the foreseeable future there is no possibility that Hayden Island 

could replace Rivergate as a suitable location for a full range of heavy 

industrial uses. 

other parts of the metropolitan area could conceivably be made more 

attractive to heavy industrial development. However, there are 

significant impediments to changing the types of development for which 

these other areas are targeted. other parts of the urban or nearby rural 

area are always going to have potentially conflicting uses. None can 

match the natural isolation from more sensitive uses that are inherent in 

a Rivergate location. It would be difficult to recreate the rail and 

freeway access, and the access to =ean cargo terminals. Accumulating 

even 200 acres of flat, serviceable land under one ownership also seems 

highly unlikely, especially if the other siting factors mentioned above 

are considered as well. 

In summary, adequate replacement sites for Rivergate are not available 

now, especially in Oregon, and may never by. We are entering an era when 

it will be increasingly difficult to have available sites for a full range 

of land uses within the Portland region. The region may be hard pressed 

to broaden economic base ,in the future if we are not foresighted enough to 

keep our options open in 1987. 

BlOb:ch 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF SEWERAGE FACILITY 
CONSTRUCTION BY NORTH ALBANY 
COUNTY SERVICE DISTRICT 

) 
) 
) 
) 
) 
) 
) 
) 

FINAL ORDER 
NO. EQC-WR-87-02 

8 FINDINGS 

9 Pursuant to ORS 468.090 through 468.110, and ORS 183.310 through 

10 183.550, the Environmental Quality Commission makes the following findings: 

11 On December 19, 1972, the Benton County Board of Commissioners 

12 ordered formation of the North Albany County Service District (District) in 

13 accordance with ORS 198 .820 for the purpose of providing sewerage 

14 facilities in North Albany. The Board further ordered the boundary of the 

15 District shall be as described in an exhibit, "ATTACHMENT A" to their 

16 order; a boundary that closely corresponds to the adopted City of Albany 

17 (City) Urban Growth Boundary in Benton County. 

18 2. Extensive sewerage facility planning efforts have been 

19 undertaken, including studies in 1967, 1974, 1980 and 1986. None of the 

20 studies have resulted in construction of sewage collection and treatment 

21 facilities. In 1986, voters of the District defeated t.wo, separate 

22 annexation proposals. Since North Albany is in the City's Urban Growth 

23 Boundary, the City has been identified as the ultimate and logical 

24 provider of services. 

25 111 

26 111 
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3, During the winter of 1979/1980, the Department of Environmental 

2 Quality (Department) and the Benton County Department of Health conducted a 

3 door-to-door sanitary survey of 597 homes in three distinct areas. One 

4 area of 240 homes, designated as Area II-A, had the highest potential 

5 public health and surface water contamination impacts and was to be given 

6 the highest priority for sewage collection and treatment. Area II-A also 

7 has the lowest potential for repairs to existing, failing on-site systems 

8 due to its concave topography, very poorly drained soils and seasonal high 

g groundwater tables at or near the surface throughout the winter and early 

10 spring months. 

11 4. The 1979/1980 sanitary survey consisted of a visual inspection of 

12 septic tanl< and drainfield areas; a dye test to confirm whether or not 

13 sewage was surfacing; and an assessment of the feasibility to repair 

14 documented failing on-site systems. The types of failures documented 

15 included the following: 

16 a. Sewage from failing on-site systems was observed surfacing and 

17 ponding in yards. 

18 b. Water meters were observed submerged under ponded, sewage-

19 contaminated surface water. 

20 c. Owner-constructed relief lines that discharged directly to 

21 roadside ditches were observed. The lines had been installed to prevent 

22 sewage from backing up into household plumbing due to failure of the on-

23 site system. 

24 d. Surfacing sewage was observed flowing across driveways and into 

25 public rights-of-way. 

26 /// 
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e. Sewage was observed flowing into storm drainageways. 

2 f. Sumps and pumps were found installed under single story homes 

3 without basements to prevent sewage-contaminated groundwaters from flooding 

4 fixtures and foundations. 

5 5. Bacteriological sampling during the 1979/1980 survey and in 1984 

6 and 1987 confirmed the presence of human sewage in roadside ditches, 

7 seasonal tributary streams and drainageways. The discharge of inadequately 

8 treated sewage to waters of the state is in violation of ORS 468.770 and 

9 constitutes a potential public health hazard. 

10 6. On March 211, 1987, the Department conducted an inspection of the 

11 Riverview Heights Subdivision sewage treatment facility and documented the 

12 following deficiencies and violations. Riverview Heights has 123 homes, J.s 

13 within Area II-A and the sewerage facilities are owned and operated by the 

14 District. 

15 a. Sewage contamination of off-site drainageways, seasonal tributary 

16 streams and Crocker Creek was documented, in violation of ORS 468.770. The 

17 source of the contaminatJ.on was runoff of inadequately treated and 

18 disinfected sewage applied to the irrigation site. The fecal coliform 

19 levels in the final effluent exceeded 1200 fecal coliform per 100 

20 milliliters, in violation of Schedule A, Condition 1 of NPDES Permit 

21 No. 3728-J issued to the District. This contaminated runoff would be 

22 expected to occur throughout the late fall, winter and early spring months 

23 of each year. 

24 b. Excessive inflow and/or infiltration in the sewage collection 

25 system results in impaired treatment capability and bypassing of raw sewage 

26 from a surge pond directly to the irrigation pond. On March 24, the surge 
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1 pond was overflowing raw sewage directly to the irrigation pond, Such 

2 bypassing would be expected to occur commonly throughout the late fall, 

3 winter and early spring months of each year. 

c. The spray irrigation sHe (placed into emergency use in 1980 when 

5 EPA ordered the plant's effluent discharge be removed from a slough 

6 suspected of being linked to a drinking water source) was found to be 

7 unsuitable for year around irrigation of effluent. The site has 

8 unmanageable runoff due to slope, slow surface infiltration capacity of 

9 soils, springs and lac!< of adequate acreage, The runoff is a violation of 

10 Condition D3 of NPDES Permit No. 3728-J, which prohibits any runoff from 

11 the irrigation site. 

12 d. The sewage treatment plant lacks the physical equipment and 

13 capacity to adequately treat and dispose of sewage in a manner which 

14 protects public heal th and meets water quality requirements. 
I 

15 Until sewage collection and treatment facilities are constructed 

16 for Area II-A, the potential public health hazards and the violations of 

17 ORS 468.770 will continue. Further, until corrective action is 

18 implemented, the violations and deficiencies at Riverview Heights sewerage 

19 facilities will continue. At this time, the District is evaluating 

20 alternatives to resolve these issues. 

21 8. The Environmental Quality Commission has the authority to issue 

22 an Order under ORS 468.090 through 468.110 to require the District to 

23 resolve these violations and prevent future violations. In the event local 

24 financing efforts fail, the Commission may seek self-liquidating bonds 

25 under ORS 454 .235 to finance the needed sewerage facilities, 

26 111 
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ORDER 

2 Based on these findings, IT IS HEREBY ORDERED THAT: 

3 By July 1, 1987, the District shall submit an achievable 

4 compliance proposal and time schedule for constructing the needed sewerage 

5 facilities in Area II-A. The schedule shall include milestones for the 

6 following: 

7 

8 

9 

10 

11 

12 

13 

a. 

b. 

c. 

d. 

e. 

f. 

2. 

Selection of alternative 

Method of financing 

Design of proposed facilities 

Initiation of construction (by June 15, 1988) 

Completion of construction 

Connection of homes to system 

By no later than June Ei, 1988, the District shall initiate 

14 construction of sewerage facilities. 

15 3 • The District shall complete construction and connection of 

16 residences in accordance with the schedule submitted under Item No. 1 and 

17 approved by the Department. 

18 Until the deficiencies and violations at the Riverview Heights 

19 Subdivision are corrected or alternative sewage treatment and disposal 

20 provided, no additional connections or increases in sewage flows to the 

21 Riverview Heights system shall occur. 

22 111 

23 111 

24 111 

25 111 

26 111 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

IT IS SO ORDERED: 

Date 

Date 

Date 

Date / 

Date 

ENVIRONMENTAL QUALITY COMMISSION 

J es E. Petersen, Chainnan 

Wall ape B. Brill, Member 

, ' I // , , .,/ 

// ~~/ / ,:7,:- , / t_f:,,, ,_,, /• ,, ··~_,,,,-<---__ 
"Arno H. Denecke, Member 

A. Sonia Buist, M.D., Member 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONbENTAL QUALITY INTEROFFICE MEMO 

TO: Interested Parties DATE: May 28, 1987 

'""' 'of"'"" 
SUBJECT: New EPA PM10 Air Quality Standard 

Yes, it may happen! On June 3, 1987, EPA Administrator Lee Thomas is 
expected to announce the promulgation of the long awaited PM10 standard, 
There likely will be significant press coverage which would generate 
considerable public interest and inquiry. 

In anticipation of this event, a feature story 11 PM10 1
' Gearing Up 11 has 

been written for inclusion in our 1986 Air Quality Annual Report. Our 
Annual Report is expected to be available for distribution in late June. 
In order to help answer questions '\Yhen the EPA announcement is made, we are 
providing you with a preprint of the PM10 story. This article explains the 
health implications of the new standard, identifies areas likely to exceed 
the standard, and the time frame we wil 1 face to develop and implement 
control strategies. It should help you answer many of the questions that 
will come up, If you have any further questions on PM10 control strategy 
development, please contact Merlyn Hough at 229-6446. 

JK:a 
AA6345 



PM10: Gearing Up 

Introduction 
Sometime during the first half of 1987 it is expected that 
the U.S. Environmental Protection Agency (EPA) will 
put into effect a new National Ambient Air Quality 
Standard (NAAQS). This will be the first new NAAQS 
that has been adopted by EPA in over 10 years (al
though there have been anlendments to existing stand
ards as recently as 1985). Each NAAQS is designed to 
protect human healtil and well-being, and to prevent un
desirable effects on the enviromnent. Standards are cur
rently in effect for six "criteria" pollutants. These are 
co=only occuring pollutants that have been shown to 
harm human health; they are called "criteria" pollutants 
because EPA has published a criteria document for 
each. The current standards are for carbon monoxide 
(CO), ozone (03), sulfur dioxide (S02), nitrogen 
dioxide (N02), lead (Pb) and total suspended particu
late (TSP). 

The new standard will be for particulate matter of 
less tilan or equal to a nominal 10 micrometers (um) in 
aerodynamic diameter (PM10). Particulate of less than 
10 micrometers can't be seen without the aid of mag
nification. The period at the end of this sentence is 
about 1,000 micrometers in diameter. That is 100 times 
the size of a 10-micrometer particle. This PM10 stand
ard will replace the existing TSP standard, which in
cludes particles that are larger than 10 micrometers. 
The larger particles present less of a health threat tilan 
the smaller particles. 

The new standard will have significant impact on 
Oregon. The Clean Air Act requires tilat each state 
must submit to EPA a plan which provides for achiev
ing and maintaining tile NAAQS within tile jurisdiction 
of the state. But before such a plan can be developed, 
the Department of Enviromnental Quality (DEQ) must 
determine which areas (if any) of tile state exceed the 
standard, what sources contribute to tile exceedance, 
and what options are available to reduce the PM10 
levels in those areas. Some data relevant to these issues 
have already been gathered. The DEQ Laboratory 
Division has been collecting PM10 data in Portland, 
Medford and Bend since 1983, and in several other 
cities beginning in 1986. (See Appendix lH). 

There will also be several state rule-making actions 
required as a result of the promulgation of the federal 
PM10 standard. First, the Enviromnental Quality Com
mission (EQC) will have to adopt a state PM10 air 
quality standard at least as strict as the federal stand
ard. Then areas that exceed these standards will have to 
be designated as nonattaimnent areas. Because the 
PM10 standard will replace the existing TSP standard, 

there could be substantial changes in tile distribution of 
nonattainment areas in Oregon. Once nonattainment 
areas are identified, control strategies must be 
developed to meet standards in those areas. The control 
strategies must then be adopted as rules by the EQC 
and be submitted to EPA as a revision of the Oregon 
State Implementation Plan (SIP). The strategies will 
have to demonstrate tilat the PM10 standard can be at
tained within three years from the date that EPA ap
proves the strategy. All of this must occur within nine 
months after EPA puts its PM10 standard into effect. 
Obviously, the DEQ will experience a substantial in
crease in resource requirements and workload. 

Why a New Standard? 
The human respiratory tract naturally limits the number 
and penetration of larger solid and liquid particles into 
the body. The present TSP standard and air sampling 
system does not reflect tile sizes of particles that actual
ly enter tile lower respiratory tract and can cause ad
verse health effects. The human respiratory tract can be 
divided into two main areas, shown diagramatically in 
Figure 10. The upper respiratory tract extends from the 
nose and mouth to the larynx (voice box). In general, 
particles larger than 10 micrometers in size become 
deposited in this area and are expelled from the body 
within a day (through coughing, sneezing, etc.), without 
causing prolonged health effects. 

The lower respiratory tract can be subdivided into 
the conducting airways (trachea and bronchi) and tile 
gas exchange areas (alveoli). Particles less than 10 
micrometers in size can penetrate and become 
deposited in the lower respiratory tract. Particles 
deposited in the alveolar area may take weeks to years 
to be expelled from tile body. Particles in the lower 
respiratory tract, because of their physical and chemical 
properties, can cause severe health effects such as can
cer and emphysema. 

It has been recognized for several years that the TSP 
standard, and control actions to achieve compliance 
with the standard, are somewhat misdirected. That is, 
they may not fully address direct protection of public 
health. Generally, the scientific and medical com
munities have agreed to the need for a particulate stand
ard that better reflects the size ranges of particles that 
enter and deposit in the human respiratory tract. PM10 
is the size range r.onsidered to best reflect the particles 
affecting human health, and there has been substantial 
pressure put on EPA to revise its TSP standard accord
ingly. 

In addition to protecting public health, the Clean Air 
Act also requires protection of such welfare (livability) 



conditions as visibility. Degradation of visibility fo due 
principally to very small particulates (of one 
micrometer or less). Because PM10, unlike TSP, sets a 
standard for fine particles, PM10 control programs 
should provide greater benefits than the TSP standard 
for correcting both health effects and such conditions as 
impaired visibility. 

Where Do PM10 Particles 
Come From? 
Particulate pollution comes from a wide variety of sour
ces. Particles derived from geologic (soil dust) sources 
or abrasion processes tend to be relatively large in size 
and, in general, they are inherently less toxic than par
ticles derived from such sources as combustion (burn
ing), for example. Particles derived from combustion, 
condensation of gases, airborne chemical reactions and 
industrial processes tend to be much smaller and, be
cause of their chemistry, often more toxic. Figure 11 
shows a distribution of particle sizes typically found in 
urban air. 

Inventories conducted by DEQ in 1983 showed some 
differences between the sources of TSP and PM10. The 
pie charts in Figure 12 show relative contributions of 
various sources to the TSP and PM10 emission inven
tories. Most important are the changes in burning 
source categories (exploded pie slices). If all the burn
ing sources are combined, they make up about 31 per
cent of the TSP pie. For PM10, the burning sources in
crease to make up 4-0 percent of the pie. Therefore, the 
significance of these sources will increase as we move to 
a PM10 standard. 

It is also important to notice that the dust category, 
while still large, is much smaller in the PM10 pie com
pared to the TSP pie. Particles in the dust category are 
generally less toxic than particles derived from burning 
sources. So it is appropriate that a PM10 standard 
would tend to reduce the emphasis on control of this 
category. 

Which Cities Will Be 
Affected? 
As mentioned above, the change from a TSP standard 
to a PM10 standard could result in substantial changes 
in the distribution of nonattainment areas in the state. 
Currently, there are three urban areas in nonattainment 
wih the TSP standard--Portland, Eugene/Springfield 
and Medford. Preliminary monitoring by the DEQ 
Laboratory Division indicates that Portland may be in 
attainment with the proposed PM10 standard, but fur
ther monitoring is needed. Other borderline PM10 
problem areas that need further monitoring are Oak
ridge, Bend and La Grande. Eugene/Springfield, Grants 
Pass, Klamath Falls and Medford would likely be desig-

nated as nonattainment for PM10. Additional cities may 
be identified with future monitoring. 

Soon after an area is designated as nonattainment 
for PM10, DEQ staff members and local officials will 
have to develop jointly a control strategy to bring the 
area into attainment. This control strategy must be sub
mitted to EPA within nine months after the designation. 
These strategies will likely focus on increased efforts to 
reduce emissions of particulates from residential wood 
heating, as this appears to be the predominate cause of 
urban PM10 problems. The Oregon Woodstove Cer
tification Program that went into effect in 1986 will as
sist long-term maintenance of the standard, but shorter
range reductions may be necessary to meet the standard 
within the three-year limit after approval of the control 
strategy. Some areas will also need to look at further in
dustrial source controls and possibly further restrictions 
on field and slash burning. 

How Stringent is the 
Standard? 
The current TSP health standard is 75 micrograms per 
cubic meter (ug!m3) for the annual geometric mean and 
260 ug/m3 for the 24-hour avera:fe· It is likely the new 
PM10 standard will be 50 ug/m for the annual arith
metic mean and 150 ug!m3 for the 24-hour average. A 
national average PM10/TSP ratio is thought to be about 
0.6. This means that on average, nationwide, the new 
PM10 standard may be about the same stringency as the 
old TSP standard. In Oregon, however, combustion 
sources such as woodstoves and forest and field burning 
dominate particulate emissions. The predominate par
ticulate emissions for these sources are in the PM10 size 
range. At times, PM10 has made up over 90 percent of 
the TSP at selected monitoring sites in Oregon. This 
means that the new PM10 standard will likely be more 
stringent in Oregon than the existing TSP standard. 
This is evidenced by the projected increase in PM10 
nonattainment areas in the state, compared to existing 
TSP nonattainment areas. 



FIGURE 10 

\ 

MAJOR REGimlS OF THE RESPIRATORY TRACT 

RESPIRATORY REGION 

ExTRATHoRActc 

TRACHEOBRONCHIAL 

~ ALVEOLAR 

I 

SJ.11;. RAN~E CLyARANCE 
\J · l ME 

,l TO > 100 MINUTES 
IJM 

,2~15 llM HouRs 

< 10 IJM WEEKS TO YEARS 



10 

Figure 11 
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