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EQC Agenda 

10:00 a.m. *H. 

-2- April 25, 1986 

Proposal to Declare a Threat to Drinking Water in a specifically 
defined area in Mid-Multnomah County pursuant to ORS 454.275 et. 
seq.--Proposed Final Order. 

I. Proposal to adopt a temporary rule to amend the existing cesspool 
rules--OAR 340-71-335 and ORS 340-73-080. 

*J. Proposed adoption of amendments to the State Implementation Plan 
regarding stack heights. dispersion techniques, deleting rules OAR 
340-20-340 and 340-20-3451; adding replacement rule 340-20-047. 

*K. Proposed adoption of the consolidated and updated State of Oregon 
Clean Air Act Implementation Plan, OAR 340-20-047. 

*L. Proposed adoption of amendments·to Hazardous Waste Management Civi 
Penalty Schedule, OAR 340-12-068. 

M. Informational Report: Metropolitan Landfill Site Selection 
Criteria. 

N. Informational Report: Yard debris as a principal recyclable 
material in the Portland, Washington, Multnomah, Clackamas and 
West Linn Wastesheds. 

WORK SESSION 

The Conunission reserves this time, if needed, for further consideration 
of any item on the agenda. 

---------------------------~---------------------------------------------------------

Because of the uncertain length of time needed, the Commission may deal with any item 
at any time in the meeting ·except those set for a specific time. Anyone wishing to b 
heard on any item not having a set time should arrive at 9:00 ain to avoid missing any 
item of interest. 

The Commission will have breakfast (7:30 a.m.) at the .Imperial Hotel, 400 SW Broadway 
Portland. Agenda items may be discussed at breakfest. The Commission will lunch 
at the DEQ offices, 522 SW Fifth Avenue, Portland. 

The next Commission meeting will·be June 13, 1986, in Tillamook. 

Copies of the staff reports on the agenda items are available by contacting the 
Director's Office of the Department of Environmental Quality, PO Box 1760, Portland, 
Oregon 97207, phone 229-5395, or toll-free 1-800-452-4011. Please specify the agend 
item letter when requesting. 
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THESE .MINUTES ARE NOT FINAL UNTIL APROVED BY THE EQC 

MINUTES OF THE ONE HUNDRED SEVENTY-FIRST MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

April 25, 1986 

On Friday, April 25, 1986, the.one hundred seventy-first meeting of the 
Oregon Environmental Quality Commission convened in the Second Floor 
Auditorium of the Portland Building, 1120 SW Fifth Avenue, Portland, 
Oregon. Present were Commission Chairman James Petersen, Vice Chairman 
Arno Denecke and Commission members Mary Bishop, Wallace Brill and Sonia 
Buist. Present on behalf of the Department were its Director, Fred Hansen, 
and several members of the Department staff. 

Staff reports presented at this meeting which contain the Director's 
recommendations mentioned in these minutes, are on file in the Office of 
the Director of the Department of Environmental Quality, 522 SW Fifth 
Avenue, Portland, Oregon. 

BREAKFAST MEETING 

All Commission members were present at the breakfast meeting. 

1. Harold Sawyer, the Department's Inter/Intra Program Coordinator, 
presented the Commission with a the following information regarding 
Mid-Multnomah County sewer assessments: 

MID-MULTNOMAH COUNTY SEWER ASSESSMENTS 

LOT SIZE 
Date of 5000 7000 10,000 
Estimate Sq. Ft. Sq. Ft. Sq. Ft. 

ARGAY TERRACE LID #1 
Engineers Estimate 6/83 2824 3586 4729 
Final Cost Estimate 4/86 2118 2690 3547 

12lst SACRAMENTO LID 
Engineers Estimate 8/85 2293 2927 3877 
Final Cost Estimate 4/86 1937 2473 3276 

MID-MULTNOMAH COUNTY 
SEWER IMPLEMENTATION 
PLAN ESTIMATE 9/85 2250 3150 4500 

DOY277. 5 -1-



NOTES: 

Engineers Estimate is the cost estimate provided to property owners 
at the time of LID formation and is based on 
completed detailed engineering design. 

Final Cost Estimate is the latest cost estimate based on actual bid 
costs·plus costs of changes during construction 
as of the time that construction is essentially 
complete. 

Information provided by City of Portland 

2. Tax Credit Program. Maggie Conley, the Department's Tax Credit 
Program Coordinator, presented the findings of the Tax Credit Advisory 
Committee which was formed to review the continuation of the Tax 
Credit Program beyond it's 1988 sunset date. Committee members 
included representatives from the Department of Revenue, Economic 
Development Division, Associated Oregon Industries, Oregon 
Environmental Council and each DEQ division. 

Ms. Conley gave the Commission a haridout which listed the following 
suggestions of the Committee. 

--Retain tax credits for programs where DEQ's standards are more 
stringent than other states or where DEQ enforces more stringently 
than other states. 

--Retain tax credits for new programs and for 
prevention. Prevention of future pollution 
elimination of current problems. 

• monitoring and 
is as important as 

--Eliminate or make optional, preliminary certification. This would 
cut down on much of what is considered "needless" paperwork by 
programs with plan review authority. Unfortunately, it would 
eliminate the opportunity for "up front" review of projects in 
programs with no plan review authority (e.g., noise; recycling). 

--Put a monetary ceiling on pollution control tax credits certified. 

--Only certify programs DEQ encourages but does not require, such as: 

--Small businesses that recycle hazardous or solid waste 
--Retrofitting woodstoves 
--Controlling pollution beyond minimum requirements 

Ms. Conley said the Department had not necessarily accepted any of 
the above recommendations. 
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Industry representatives, Ms. Conley continued, do not feel a change 
in the program is necessary and would like to see the program continue 
beyond the 1988 sunset date. Other representatives on the Conunittee 
felt it was necessary to get back to the original purpose of the 
program, which was to provide an incentive for pollution control, 
instead of an economic develoi;:tnent incentive, she said. The Conunittee 
also expressed the need to retain the program in areas where DEQ 
enforces more, and to retain the program for any new pollution control 
efforts the Department may undertake in the future. 

Chairman Petersen said he had mixed feelings about the tax credit 
program. On the one hand, he said he did not believe in using the 
tax code for incentives, but on the other hand he would like to see 
tax credits for things such as retrofitting woodstoves to encourage 
that action. · 

Conunissioner Brill asked if the cost of borrowing money would be 
eligible for tax credits. Ms. Conley replied that the Department 
has requested an Attorney General's opinion on that issue and would 
get back to the Conunission when that opinion was received. 

Director Hansen said the Department would not oppose or advocate any 
change in the tax credit program.at the Legislature and he personally 
felt that government does not function well with entitlement 
programs. 

Ms. Conley said that Associated Oregon Industries would probably go 
to the Legislature to extend the sunset date, but that any other 
change in the prog~am would probably be initiated by the Department. 

The Conunission expressed support for the option of continuing the 
tax credit program for programs that DEQ encourages but does not 
require. 

3. Tillamook Meeting, June 13, 1986. Director Hansen said the 
Conunission's June meeting in Tillamook would offer an excellent 
opportunity to see a success story in the area of confined animal 
feeding and holding operations at dairy farms. He asked the 
Commission if they would like to tour a dairy operation while in 
Tillamook. The Commission agreed to a tour Friday afternoon following 
the meeting. 

4. Discussion of Court Order on Lava Diversion Project. Michael 
Huston, Assistant Attorney General, told the Conunission he was still 
reviewing the recent Court of Appeals Decision on the Lava Diversion 
Project. Basically, Mr. Huston said, the Court said the Department 
could not deny the project based on land use requirements. However, 
the agency has the authority to condition 401 Certifications with 
any appropriate requrements of state law. 
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5. Discussion of Possible Landfill Tour. Stan Biles, Assistant to the 
Director, suggested that the Commission tour the St. Johns Landfill 
and recycling facilities in the Portland area to better familiarize 
themselves with the garbage problem. The Commission agreed to a tour 
after their special meeting on June 27. 

FORMAL MEETING 

AGENDA ITEM A: Minutes of the March 14, 1986 EQC Meeting 

Chairman Petersen made the following correction to the minutes on page l, 
the first paragraph under Formal Meeting. 

He discovered the [turn was actually farther south than 
he had anticipated.) 276 degree radial was actually farther 
south than he had anticipated when abreast of Hayden Island. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill and 
passed unanimously that the March 14, 1986 minutes be approved as amended. 

AGENDA ITEM B: Monthly Activity Report for February, 1986. 

Commissioner Denecke said this was the first time he had noticed so many 
aircraft items on the report of materials being disposed of at the Chem 
Security hazardous waste disposal facility at Arlington. He asked if they 
were coming primarily from Boeing. Michael Downs, Administrator of the 
Department's Hazardous and Solid Waste Division, reported back at the lunch 
meeting that the items were indeed from Boeing. 

AGENDA ITEM C: Tax Credit Applications 

Commissioner Bishop, noting there were an unusually large number of tax 
credit applications, MOVED that the Director's Recommendation be approved. 
The motion was seconded by Commissioner Buist and passed unanimously. 

Director Hansen explained that the large number of applications was due 
to a deadline date of December 31, 1985 for certain facilities. 

AGENDA ITEM D: Request for Authorization to Conduct a Public Hearing 
on the Proposed Adoption of a Rule Establishing the 
Maximum Repair Permit Fee for Linn County. 

Linn County has requested authority to adopt a repair permit fee equal 
to the average amount the County has determined it costs to provide this 
service. Because the proposed fee exceeds the current fee established 
by the Commission, approval to charge a higher fee must be done by rule. 
The first step in the rulemaking.process is to request Commission 
authorization to proceed. 
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Director's Recommendation 

Based upon the summation in the staff report, it is recommended the 
Cornmission authorize a public hearing to take testimony on the 
proposed rule amendments establishing a repair permit fee for Linn 
County. It is further recommended that the Commission authorize the 
Director to appoint a Department staff member to serve as Hearings 
Officer in this matter. · 

Bob Wilson, Linn County Environmental Health Department, appeared 
expressing support for the Director's Recommendation. 

It was MOVED by Commissioner Buist, seconded by Commissioner.Bishop and 
passed unanimously that th~ Director's Recommendation be approved. 

PUBLIC FORUM 

No one wished to appear. 

AGENDA ITEM E: Consideration of Hearing Authorization Requests by the 
Environmental Quality Commission 

At the Commission's March 14, 1986 meeting, Commissioner Denecke. raised 
the issue of the need or desirability for continued formal Commission 
approval of rulemaking hearing authorization requests. The Department 
was asked to review the matter and report back at this meeting. Commission 
authorization of rulemaking hearings is not required by statute or rule. 
The Department believes the current practice assures opportunity for the 
Commission to be informed and provide important input prior to hearing 
and is therefore recommending that the current practice be continued. 

Director's Recommendation 

It is recommended that the current practice of specific Commission 
approval of rulemaking hearing authorization requests be continued. 

It is also recommended that the Commission instruct the Department 
to review the present procedural rules, and propose amendments if 
appropriate. 

Cornmissioner Denecke was satisfied the practice served a useful purpose 
and said he was happy to have it continue. 

Chairman Petersen noted the hearing authorization process gives the 
Commission an opportunity to review issues before rules are proposed for 
adoption. He agreed it was a good idea to continue the practice and 
expressed his support for the Director's Recommendation. 

Director Hansen said it was important to note that this was one way in 
which the Department worked with the Commission to see that all issues 
are considered before rule adoption. 
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It was MOVED by Commissioner Buist seconded by Commissioner Denecke and 
passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM F: Informational Report: Review of FY 87 State/EPA Agreement 
and Opportunity for Public Comment 

The State/EPA Agreement is the contractual document which outlines what 
work the state will perform during Fiscal Year 87 supported.partially by 
federal dollars. 

Director's Recommendation 

It is recommended that the Commission: 

1. Provide opportunity for public comment at today's meeting on 
the draft State/EPA agreement; and 

2. Provide staff its comments on the policy implications of the 
draft agreement. 

John Charles, Oregon Environmental Council, testified he wanted the 
Department to expand their efforts in the area of nonpoint source water 
pollution control and did not see much in the State/EPA Agreement regarding 
nonpoint sources. He said that Oregon's assessment of its water quality 
problems began in the 1970's and 1985 data indicates little or no change 
in the problems identified earlier. Few areas of the state avoid nonpoint 
pollution to s.ome degree, he continued. Mr. Charles said the Department 
had the option of either taking a minimum of $100,000 from the Federal 
Environmental Protection Agency to use for ;n.onpoint pollution, or up to 
1% of the construction giant· funds. In the .last two years DEQ has chosen 
to take the minimum. Mr. Charles said that last year the alternative 
of 1% of the construction grant funds would have brought the state 
$260,000. Mr. Charles suggested it would be wise to get the maximum amount 
of money for water quality planning in the nonpoint source program with 
a little less money for construction grants. 

Director Hansen said it was the Department's intent to take the maximum 
money from EPA to deal with nonpoint sources and that had been so noted 
in the construction grants staff report. He said the problem was not with 
intent but with a budget note contained in the President's budget which 
limits the amount of 205J money available. He said the Department's only 
concern now was with the federal requirement. 

Mr. Charles was pleased with Director Hansen's statement, and asked the 
Department to let him know if he could help. 

Chairman Petersen noted that he saw the focus changing from point sources 
to nonpoint sources and was very interested in getting a handle on the 
nonpoint source problem. 

The Commission accepted the Informational Report. 
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AGENDA ITEM G: Proeosed Adoption of Rules to Establish Chapter 340, 
Division 120, siting and Permitting Requirements for 
Hazardous Waste and PCB Treatment and Disposal Facilities, 
and to Amend Division 110, Management of PCB. 

During the 1985 Session, the Oregon Legislature enacted Senate Bill 138 
which requires the Commission to adopt rules to regulate the siting of 
hazardous waste and polychlorinated byphenyl (PCB) treatment and disposal 
facilities •• At the Commission's March 14 meeting, they authorized the 
Department to conduct public hearings on proposed rules. Testimony was 
received from 23 people at the public hearings and 35 people submitted 
written testimony. 

The proposed rules as presented in Division 120 establish additional siting 
and permitting requirements. The proposed rules as presented in Division 
110 replace the existing rules for managing PCB. 

The Department is entering a new area with these rules. Future 
developments may require the Department to come back before the Commission 
with rule modifications. It must be ensured' that these rules do not act 
as a roadblock to needed facilities but it must also be ensured that these 
rules go far enough in protecting the public health and safety of the 
environment. 

Chairman Petersen noted that this'was a different approach to regulation 
in the very important area of hazardous waste and toxic waste. As such, 
before anyone in industry can site a facility to dispose and treat 
hazardous waste and PCB, the Commission must come up with rules of the 
game. He said the statute was unique in terms of the policy decisions 
made it it. The Legislature stated they did not want any more of this 
waste in Oregon than can be helped, and specified criteria on how large 
these sites can be. Recognizing, he continued, that there are agreements 
with other states on the acceptance of hazardous waste for disposal in 
Oregon. 

Chairman Petersen said the advisory committee did a very good job in 
wrestling with these issues and have helped to develop the proposed rules. 

Commissioner Bishop asked why portable facilities were exempted on time 
rather than on quantity. Bob Danko, of the Department's Hazardous and 
SOlid Waste Division, said the portable facilities were exempted on time 
so that a temporary facility did not become a longer-term facility. He 
said the Department did not want a quasi-permanent facility to be able 
to take advantage of this exemption. Commissioner Bishop asked why a limit 
was not put on the amount that could be treated within the time limit. 
Mr. Danko replied that the Department was not comfortable putting a 
quantity in the rule, as the Department's experience in this area so far 
had been limited. He said this issue had been dealt with among staff and 
the advisory committee and neither could come up with a good number to 
use. 
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Mr. Danko said two or three portable facilities have visited Oregon to 
clean PCB out of transformers. He said this should not be discouraged 
as it eliminated the·transportation of PCBs and so far has worked very 
well with no problems. In response to Commissioner Bishop, Mr. Danko said 
portable facilities need Resource Cons·ervation and Recovery Act (RCRA) 
licenses and must meet the technical .permitting requirements to ensure 
the emissions are environmentally safe. Director Hansen said that the 
proposed rules deal only with siting. Facilities would also have to meet 
all other environmental protection requirements. 

_ Judge Jack Beatty, Chair of the Advisory Committee, testified that the 
· Committee concluded that the staff did a good job with the rules and they 

were as understandable as possible given the statute which had to be 
implemented and the technical requirements necessary to deal with the 
problem. 

Commissioner Brill asked if the Committee had given any thought to the 
formation of hydrochloric acid when PCBs were destroyed. Judge Beatty 
replied that the Advisory Committee was not technically qualified to answer 
those questions, however they did read literature dealing with incineration 
and thought it would be fair to state that incineration offers the safest 
way of dealing with PCBs. 

Chairman Petersen asked Judge Beatty if he was convinced the rules did 
not tread on constitutional prohibitions. Judge Beatty replied that the 
Committee .was aware of the Commerce Clause and also the need to adopt the 
rules as ordered by the Legislature. It was his lay opinion that the rules 
were workable and if they are challenged they have a reasonable chance 
at passing muster under the Commerce Clause. Judge Beatty said that by 
the time a challenge would get through the Court, the Federal Government 
would probably have taken some action to clarify the situation. 

Chairman Petersen asked for an example of what happens to the PCBs which 
are filtered out by portable plants. Richard Reiter, of the Department's 
Hazardous and Solid Waste Division, replied the portable plants use a 
chemical destruction process in which the PCB molecules are destructed. 
He said there was a residue left over which is managed as a hazardous waste 
and is taken to the Chem-Security hazardous waste disposal facility at 
Arlington. What goes back to the transformer is an oil free of PCBs. 
In response to Chairman Petersen, Mr. Reiter said the chemical process 
used by portable plants is effective for concentrations of PCB less than 
2500 parts per million. The chemical process has not been perfected for 
larger concentrations. Commissioner Denecke asked if there was much bulk 
left over. Mr. Reiter said that if a particularly large transformer is 
treated there may be a 55 gallon drum of residue. 

Referring to proposed rule 340-120-015(3) which states: 

"The local government with land use jurisdiction should act on a land 
use compatibility request within 180 days after a complete request 
was submitted by the applicant •••• " 
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Commissioner Bishop asked what would happen if a local government's 
findings were different from the Department's. Mr. Danko replied that 
because this would be considered a Class I permit under the Land 
Conservation and DeveloF111ent Commission's rules, the Department is 
ultimately respnsible for determining land use compatibility with statewide 
goals. He said that local governments cover much more in dealing with 
land us.e than the Department does in issuing a permit, but the Department 
is ultimately responsible. 

Referring to proposed rule 340-120-001(3) which states: 

"Facilities described in (2) (a) of this section that receive less 
. than 50% of waste from off the site may be located inside urban growth 
boundaries as defined by ORS 197.295 and therefore do not have to 
meet 340-120-010 (d) (A) (i) and 340-120-015 (1) (a)." 

Chairman Petersen asked how the percentages in this rule were measured. 
Mr. Danko replied that the rules would require an applicant to look into 
the future and show where the waste could be coming from. At that time 
the applicant will have to demonstrate that less or more than 50% is coming 
from off-site; Because the Department has not gone through this process 
before it had not yet been determined if a month or a year period is 
appropriate. Chairman Petersen said it was important to avoid arugment 
on these rules and when an arbitrary percentage is used it could lead to 
problems later on. He asked if the Department would be willing to commit 
to a time. Mr. Danko replied that the Department would have no problem 
with annually. Mr. Reiter said that as far as the 50% goes, the Department 
would be looking at design capacity. 

Chairman Petersen asked what the difference was in the 50% referred to 
in 340-120-001(2) and the 10% referred to in 340-120-001(5). Mr. Danko 
said the major difference was that the 50% in (2) refers to off-site 
facilities and the effect is that if the majority of the waste comes from 
on-site the facility is allowed to be within the Urban Growth Boundary. 
The 10% in (5) refers to on-site facilities which according to RCRA 
definition 100% of the wastes must be generated at the site. Mr. Danko 
said, the Department did not feel it was appropriate to get that strict 
with a siting rule. 

Chairman Petersen asked how these percentages were measured. Mr. Reiter 
replied that in the case of (5) it would be 10% of the input to the unit. 

Director Hansen said there were certainly other ways to write the rule 
and the issue of on-site/off-site is significant. It is EPA's definition 
that on-site means contiguous property. Mr. Danko said there have been 
instances where a company with an incinerator has disposed of small amounts 
of waste from neighboring companies as a courtesy, and environmentally 
that was a good solution. He said the Department would like to have a 
mechanism to allow that practice to continue. 
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Chairman Petersen asked why the. difference in on-site and off-site 
facilities. Mr. Danko said staff and the Advisory Committee struggled 
with this issue.for months and evolved to a position where they had to 
balance the risk of transportation of wastes against the public health, 
safety and protection of the environment considerations at an on-site 
facility, and so needed to be sure that the technical standards were enough 
to provide protection. Then beyond that, he continued, they had to create 
siting rules to deal with added margins of safety and transportation of 
wastes. The staff feels that the RCRA standards provide adequate leverage 
for the Department to ensure protection of the public health, safety and 
the environment with or without these rules. Mr. Danko said that when 
treatment is not allowed on-site the waste must be transported and the 
Department did not want to be in the position of telling industries they 
could not treat their own wastes and must transport to an off-site 
facility, Also, off-site facilities would treat more quantities and more 
varities of waste than: on-site facilities, he said. 

Chairman Petersen asked why on-site facilities should be regulated at all, 
Mr. Danko referred to the table of proposed hazardous waste and PCB 
treatment and disposal permit application requirements on page 5 of the 
staff report. He said the public expected that all facilities treating 
hazardous waste would meet these requirements. 

Director Hansen said that part of the RCRA standards are aimed at waste 
minimization. Industries are beginning to treat their own waste by trying 
to produce less, recycling it, or providing treatment on site. Congress 
is moving in the direction of forcing treatment back on-site. 

Chairman Petersen agreed. He ·said it was importa.nt to make clear that ' 
on-site treatment was a policy decision and not that the risks associated 
with off-site treatment (i.e. transportation) are any different than on
site. Chairman Petersen said this was contradictory to large commercial 
facilities who need sufficient volume to make their operations profitable. 
Director Hansen said that only the larger companies will be able to make 
the type of investment necessary for an on-site facility. There will still 
be large numbers of businesses whose only option is off-site disposal. 

Referring to 340-120-010 (2) (a) (A) (iii) which reads: 

"Its operation will significantly lower treatment or disposal costs 
to Oregon companies, excluding transportation costs within states 
that are parties to the Northwest Interstate Compact on Low-Level 
Radioactive Waste Management as set forth in ORS 469.930." 

Chairman Petersen asked why the transportation costs were excluded. 
Mr. Danko said the Department was afraid of a leap-frogging effect meaning 
if transportation costs were included there may be a tendency for 
applicants to site facilities just because they are close and not 
necessarily because they are needed. 
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Chairman Petersen asked if all the items in the need criteria in 
340-120-010(2) (a) must be proved. Mr. Reiter replied that the language 
was directly out of the statute. It was necessary to allow the option 
for an applicant to show need, but if a similar facility exists, the 
Department wants the option to say the proposed facility is not needed. 
Chairman Petersen said that point needed to be clarified. 

Director Hansen said the language in determining need was aimed at a 
showing which must be made by the applicant. One of the clear directions 
from the Legislature was to limit the number of facilities. What the 
Department was trying to accomplish with this language was to limit 
facilities if the capacity is already present somewhere else. 

Commissioner Bishop commented she found the rules extremely difficult to 
follow. Mr. Danko said that was the biggest challenge in writing the 
rules. They were attempting to make the rule conform in format with other 
Department rules and tried to make them readable. Mr. Danko said he would 
keep working on making the rules more readable. 

Under 340-120-010(2) (b), Capacity, Chairman Petersen asked where and how 
much. Mr. Danko said the purpose of that language was to balance the need 
to limit the number of facilities. If an incinerator was built it should 
be big enough to incinerate all the waste in the state. 

Chairman Petersen proposed the following amendment to 340-120-010(2) (b) (A): 

The facility shall not be sized less than what is needed, in 
conjunction with existing facilities[,] in the compact states to 
treat or dispose of all hazardous waste or PCB generated •••• 

Mr. Reiter said the Department would support such an amendment and felt 
it was consistent with what the Legislature wanted. 

Chairman Petersen asked what would happen if noncompact states shipped 
all their wastes to the Chem-Security hazardous waste disposal facility 
at Arlington and filled it up. Mr. Danko said that the Department hoped 
the cost of transportation would eliminate that problem. Mr. Reiter said 
if that happened it may mean that Oregon generators would have to ship 
their wastes out of the state. He continued that the Department has not 
seen that happen because of the economics of transportation from outside 
the compact states. 

Chairman Petersen asked if California had an incineration facility. 
Mr. Reiter replied they did not, but were looking at a rotary kiln that 
could handle solids as well as liquids. However they have not received 
approvals under California law. Mr. Danko said there was also a company 
in Los Angeles that was looking at incineration. Mr; Reiter, in response 
to Chairman Petersen, said it was not likely that California would take 
the position of not allowing an incinerator and tell generators to ship 
to Ore9on. Director Hansen said the regulatory atmosphere in California 
makes it very difficult to obtain permits. Mr. Danko said that Nevada 
or Utah were also looking at putting in an incinerator to serve California 
as the regulatory atmosphere was better in those states. 
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Chairman Petersen asked if the chances were greater that generators would 
use disposal instead of incineration. Mr. Reiter replied that within 
the next five years EPA must look at all the waste generated. As a result, " 
he said, there would be a move away from disposal of wastes that can be 
incinerated. Director Hansen said that land disposal would be prohibited 
over time. 

Chairman Petersen emphasized he was not being critical of the Advisory 
Conunittee, but he had some problems with the statute. It was his feeling 
that 340-120-010(2) (b) (D) was not called for, and violated legislative 
intent. 

340-120-010 (2) (b) (D) 

If all of the criteria of 340-120-010(2) are met, the Commission shall 
give preference to a proposed facility which is sized more closely 
to what is needed to treat or dispose of hazardous waste or PCB 
generated in Oregon. 

Mr. Danko said this section was not specifically in the statute, but was 
an effort to limit to Oregon wastes. Director Hansen said this language 
was an attempt to go as far as consitutionally permissible on preference. 

Chairman Petersen asked about the property line setback in 340-120-
010 ( 2) (e). Mr. Danko said the setback would provide an extra layer of 
protection. The Department feels its technical standards are sufficient 
protection, but the property line setback would provide an extra protection 
for neighbors of a facility. In response to Commissioner Denecke, 
Mr. Danko said that if the rule were adopted Chem Security would be 
allowed eight years in which to get an additional setback. Mr. Reiter 
said Chem Security at Arlington presently has about a 100 foot setback. 

Chairman Petersen's next question was about 340-120-020, Community 
Participation. He agreed that facilities allowed by these rules would 
have a significant impact on a community and involvement of those 
communities in the process is very important. He expressed concern about 
to what extent the Department would be bound by the advice of a local 
committee. Mr. Danko said the committee would be advisory to the 
Department. They would not have the time or the technical ability to deal 
with compliance and enforcement. It is intended the committee would 
address the broader issues of siting, public participation and local 
concerns. 

Chairman Petersen asked if the advisory committee would be involved in 
the operation of the facility. Mr. Danko said the committee could provide 
an important public information vehicle so citizens could have their 
concerns addressed in an organized manner. It is not intended the 
committee would inspect a facility, only that they would provide public 
information. 

Commissioner Bishop said it was important for citizens to have a grasp 
of the situation and a way to voice their concerns. 

DOY277.5 -12-



· Director Hansen said the Department did not want to become apologists for 
a facility. It is the Department's responsibility to be a regulator. 
If there are conflicts between the community and the operator of a 
facility, the Department should not become involved. This is where the 
advisory committee could mediate. As a regulator, the Department needs 
to assure that regulations are complied with and not to justify the 
existance of a facility. 

Returning to the discussion of off•site and on-site facilities, Director 
Hansen said the Department was tryng to make a distinction between the 
two. Originally the Department suggested using the word "incidental" for 
the 10% and then received testimony that that was not precise. Director 
Hansen said he understood Chairman Petersen's concerns but was not sure 
with what to replace the distinction of off-site and on-site. In response 
to Chairman Petersen, Director Hansen said the distinction should be kept 
to encourage on-site as a more sound environmental way of treatment and 
as a way to achieve accountability from the manufacturer for their waste. 
He said the legislation was principally aimed at large commercial off-site 
facilities·, but provided for any type of facilities. In writing the rules, 
the Department was trying to make that distinction, which it believes is 
sound. 

Mr. Reiter said there was also some liability under Superfund. The 
Department wants to preserve the opportunity for a generator to treat their 
own waste. If a company chooses to use the Arlington disposal facility, 
and Chem Security did not operate that facility well in the future, the 
generators involved would be in a joint liability. 

Chairman Pet~rsen asked if more incentive would be provided if on-site 
were exempted. Director Hansen referred to the table on page 5 of the 
staff report, indicating that the issues that an on-site facility must 
comply with are very limited. Chairman Petersen said he would be in favor 
of exempting on-site facilities. 

After postponing action on this item until the end of the meeting to allow 
staff time to review proposed amendments, Mr. Danko returned and said it 
was the staff feeling that even if on-site were exempted, it would still 
need to be defined, therefore there was nothing to be gained by exempting 
on-site. If an off-site facility were to be allowed inside an urban growth 
boundary it would still have to be addressed. 

Chairman Petersen said he was pursuaded that this was new ground, nothing 
was locked in concrete, and some time may be needed to see how the rules 
work. He said he was delighted with the rapport and mutual respect between 
staff, the Advisory Committee and the regulated community. 

The following amendments were proposed: 

340-120-001(3) 

Facilities described in (2) (a) of this section that receive less than 
50% of waste on a weekly basis from off the site may be located inside 
urban growth baoundaries as defined by ORS 197.295 and therefore do 
not have t meet 340-120-010 (d) (A) (i) and 340-120-015 (1) (a). 
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340-120-001 (5) 

For the purposes of this Divsion, a facility can receive, with the 
Department's approval, as much as 10% of waste on a weekly basis from 
off the site and be an on-site facility. 

340-120-010(2)(b) (A) 

The facility shall not be sized less than what is needed, in 
conjunction with existing facilities[,] in the compact states to 
treat or dispose of all hazardous waste or PCB generated, or 
reasonably projected to be generated over the next 10 years, in 
Oregon. 

340-120-010(2) (b) (B) 

The facility shall not be sized greater than needed to treat or 
dispose of~ hazardous· waste or PCB generated ••. 

340-120-010 ( 2) (b) (C) 

If the facility is sized to treat or dispose of more hazardous 
waste[s] or PCB generated ••• 

340-120-015 (3) 

•••• The Department is 
compliance with state 
permit. 

ultimately responsible for determining 
land use goals for the purpose of issuing a -- '• 

Referencing Chairman Petersen's proposal to delete 340-120-010(2) (b) (D), 
Director Hansen said in the final analysis what should be the result of 
that section would be a burden for the applicant to size down a facility 
to meet the requirement rather than sizing up to meet profitability of 
the operation. Unless there are unacceptable proposals, he continued,. 
this provision would not come into play because there are too many other 
factors. Representatives from Chem Security who were in the audience said 
they would prefer this provision did not exist, but it made no difference 
to them now. 

It was MOVED by Commissioner Denecke, seconded by Conunissioner Buist and 
passed unanimously that the Director's Reconunendation, as amended be 
approved. 

Chairman Petersen expressed his thanks to all who worked on this item. 

AGENDA ITEM H: Proposal to Declare.a Threat to Drinking Water in a 
Specifically Defined Area of Mid-Multnomah County Pursuant 
to ORS 454.275 et. seq.--Proposed Final Order 
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On March 14 and 17, 1986, the Commission and nine hearings officers 
received oral argument from persons who petitioned to present argument 
on the Threat to Drinking Water findings. Written argument was received 
through March 28, 1986. Transcripts of oral arguments and all written 
argument received were forwarded to the Commission for review. 

The Department has reviewed the oral and written arguments presented and 
has concluded that nothing has been presented which would cause earlier 
findings to be modified. 

The Department has prepared proposed Findings and Order and recommends 
that the Commission proceed to adoption at this time. 

Director's Recommendation 

It is recommended that the Commission adopt final Findings and Order 
in the matter of the proposal to declare a threat to drinking water 
in a specifically defined area in Mid-Multnomah County pursuant to 
ORS 454.275 et. seq. as proposed in the attachment to the staff 
report. · · 

It is further recommended that the Commission direct the Department 
to file the Findings and Order with the governing bodies of the local 
governments in the af~ected area. 

Senator Frank Roberts appeared urging the Commission to take whatever 
action necessary to ensure that financing provisions will be improved. 
Senator Roberts said the currently proposed financing plan was unacceptable 
and the threat was not only from the cash required of residents, but to 
the equity tbey have in their homes. He urged more consideration be given 
to proposals to reduce the financial impact to homeowners and wanted 
assurances reasonable citizens can depend on. Chairman Petersen thanked 
Senator Roberts for providing reasonable leadership in this area and 
bringing these issues to the Commission's attention. 

Chairman Petersen said again this was the most difficult decision he had 
had to face as a Commissioner. However, he continued, in reviewing the 
most recent testimony he found there were no new arguments. His preception 
of the problem was balancing protecting the groundwater for future 
generations against the financing problems. It is hard to ask people to 
pay for something now that will benefit future generations, but the problem 
must be addressed and taken care of, Chairman Petersen said. He said the 
plan had been exhaustively reviewed and the financing plan is the fairest 
ever to be proposed for the citizens of Oregon. He urged the Legislature 
to do more in this area. 

Chairman Petersen emphasized that if it had not been for all the fine 
testimon¥ received from people in the area and legislators, then some of 
the provisions, such as the safety-net, might not have occurred. He said 
the Commission had gone as far as it could go, the plan was not perfect, 
but he did not want to postpone action because of the danger of losing 
federal grant money. Chairman Petersen said he was inclined to accept 
the Director's Recommendation and pass the Final Order. 

OOY277. 5 -15-



It was MOVED by Commissioner Denecke, seconded by Commissioner Buist and 
passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM I: Proposal to.Adopt a Temporary Rule to Amend the Existing 
Cesspool Rules--OAR 340-71-335 and OAR 340-73-080. 

Until the Commission makes a decision on the Threat to Drinking Water 
proceeding, current Commission rules allow cesspool and seepage pit sewage 
disposal systems to be installed in Mid-Multnomah County pcovided sewers 
are not available, the lot is too small to accommodate a standard on-site 
system and an equivalent sewage load to an existing cesspool or seepage 
pit is eliminated. 

Once a decision is made on the Threat to Drinking Water proceeding, 
installation of new cesspools will be prohibited and seepage pits can only 
be used to replace a failing cesspool or seepage pit. 

When the present rules were adopted, -it was anticipated that a revised 
rule would be enacted to be compatible with the course of action 
established by the decision on the Threat to Drinking Water proceeding. 

The Department is recommending that the Commission find that failure to 
act will seriously prejudice the public interest and adopt a temporary 
rule to extend the current rule provisions pending adoption of a permanent 
rule for Mid-County. 

The Department is also recommending that the Commission authorize a 
rulemaking hearing on more extensive amendments to the rule to be 
compatible with the mid-Multnomah County Sewer Implementation Plan. 

Director's Recommendation 

Based on the findings in the summation in the staff report, it is 
recommended that the Commission adopt the rule amendments in 
Attachment A to the staff report as a temporary rule. 

It is further recommended that the Commission authorize the Department 
to proceed to rulemaking hearing with the more extensive rule 
amendments proposed in Attachment B to the staff report. 

Bill Whitfield appeared representing Multnomah County. He presented the 
following proposed amendment to 340-71-335(2) (b) (E): 

The system for collection of additional funds for each cesspool 
installation (System Development Charge) enacted by the jurisdictions in 
the affected area prior to October 1, 1982, shall be maintained[.] except 
for development qualifying under OAR 340-71-335(2) (b) (D). 

Mr. Whitfield said this would eliminate the need for a systems development 
charge when required to install dry sewers. He felt the charge would be 
overly punitive to development in cases where dry sewers must be 
installed. 
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Harold Sawyer, the Department's Inter/Intra Program Coordinator, agreed 
with the amendinent. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the Director's Recommendation, including the 
amendment proposed by Mr. Whitfield be adopted. The Commission in this 
motion also adopted the following findings: 

Findings 

Failure to act to modify the existing cesspool rules to permit 
continued construction of cesspools under controlled conditions to 
serve as interim facilities pending the construction of sewers will 
seriously prejudice the public interest by curtailing economic 
development in the area, and by jeopardizing the financing and 
implementation of the Mid-Multnomah County Sewer Implementation Plan, 
September 1985, which will, upon implementation, achieve the desired 
ultimate restoration of groundwater quality. 

AGENDA ITEM J: Proposed Adoption of Amendments to the State Implementation 
Plan Regarding Stack Heights and Dishersion Technigues, 
Deleting Rules OAR 340-20-340 and 34 -20-345, Adding 
Replacement Rule 340-20-037. 

A recent court suit has caused the Environmental Protection Agency (EPA) 
to revise its stack height and dispersion technique rule. EPA has 
requested Oregon to revise its stack height rules accordingly in 1986. 
These revisions do not affect any existing stacks in Oregon. 

The·only substantive testimony on the proposed rule amendments was from 
the Oregon Environmental Council who requested the state rule be more 
stringent in two areas. The Department feels the added stringency would 
not be cost-effective and may even restrict use of techniques which can 
lessen ground level concentrations of air pollutants. 

Therefore, it is the Department's recommendation that the Commission adopt 
EPA's amended federal rule by reference into Oregon Administrative Rules, 
deleting Oregon's present stack height rule, as the most expedient and 
simplistic approach to meeting EPA requirements. 

Director's Recommendation 

Based on the summation in the staff report, it is recommended that 
the Commission adopt the federal stack height rule by reference in 
OAR 340-20-037 and repeal the present Oregon stack height rule OAR 
340-20-340 and 20-345, as amendments to the State Implementation 
Plan. 

There was no discussion on this item. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist and 
passed unanimously that the Director's Recommendation be approved. 
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AGENDA ITEM K: Proposed Adoption of the Consolidated and Updated 
State of Oregon Clean Air Act Implementation Plan, OAR 
340-20-047. 

The Oregon State Implementation Plan (SIP) was first adopted in 1972 in 
response to requirements of the Clean Air Act of 1970. · The Department 
is proposing to replace the existing SIP with a consolidated and updated 
document. This action is housekeeping in nature. No new state regulations 
are created; no existing state regulations are repealed or relaxed. 

Concerns were raised during the public hearing process that the SIP may 
be inadequate because the Conflict of Interest Rules do no apply to the 
State Board of Forestry. The Environmental Protection Agency, however, 
has indicated that the rules do meet Clean Air Act rquirements; therefore, 
the Department is proposing the Commission adopt the consolidated and 
updated SIP as originally proposed. 

John Charles, Otegon Environmental Council, commented that the issue of 
the Conflict of Interest Rules not applying to the Board of Forestry was 
an interesting policy issue and he felt the letter from George Abel, Chief 
of the EPA Air Programs Branch, was advisory only and not the official 
EPA position. He said the statute was clear that the Board of Forestry 
goes issue permits and are part of the SIP as acknowledged by EPA. He 
thought it was to the public advantage that the Environmental Quality 
Commission abides by the Conflict of Interest Rules, noting that no one 
has ever suggested that the Commission members have a conflict of 
interest. Mr. Charles said the Board of Forestry violated the intent of 
the Clean Air Act Amendments of 1977 in that more than a majority of the 
Board represent private interests. HE! said that has a bearing on how the 
Smoke Management Plan comes out. Mr. Charles recognized the Commission 
could not remedy this situation, but said it could recommend to the 
Governor that he remedy it, or request EPA to use their authority to 
correct the problem. 

Chairman Petersen commented that apparently not everyone in EPA agreed 
with Mr. Charles on this matter. It appeared, Chairman Petersen said, 
that Mr. Charles was suggesting that if the Commission comments to EPA 
then the rules would be amended. 

Chairman Petersen said he was concerned about the quality of the Smoke 
Management Plan. He wanted to be sure there is a coordinated Smoke 
Management Plan that will benefit both the citizens and industry. The 
conflict of interest concerns are not within the province of the 
Commission, Chairman Petersen continued. He asked for a briefing on the 
current negotiations with the Board of Forestry on the Smoke Managemernt 
Plan. 

Tom Bispham, Administrator of the Department's Air Quality Division, said 
he had not talked directly to the State Forester but has talked to the 
Assistant State Forester. Apparently Forestry felt they used a poor choice 
of words in their July 10, 1985 letter to John Charles. The original Smoke 
Management Plan was signed by the DEQ Director, the State Forester and 
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representatives of a number of other agencies. Mr. Bispham understood 
that what Forestry meant to say in their letter was that the Smoke 
Management Plan did not require the signatures of the others, but does 
require the signatures of the DEQ Director and the State Forester. 
Mr. Charles had maintained that the letter from Forestry stated they did 
not need DEQ sign-off on the plan which made the imbalance even worse since 
DEQ did not have partnership in the plan. 

Mr. Bispham said the Department was in the process of updating both the 
Smoke Management Plan and the Visibility Plan. The Department was meeting 
with Forestry the next week to discuss both plans and to discuss how 
visibility should be incorporated in the Smoke Management Plan. At the 
Commission's June 13 meeting,, both those plans will come before the 
Commission for hearing authoriation. Hearings will be held throughout 
the state and proposed rules will be prepared for the Commission's 
consideration at their September meeting. 

Chairman Petersen said he was happy with the progress of the negotiations. 
Mr. Bispham commented that it has taken a long time but the Department 
was also generally pleased with the progress •.. Director Hansen also 
expressed pleasure with the progress and said the jurisdictional issue 
was most appropriately wrestled with by the Legislature. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill and 
passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM L: Proposed Ado~tion of Amendments to Hazardous waste 
Management Civil Penalty Schedule, OAR 340-12-068. 

The Department is proposing to amend 
for hazardous waste violations. The 
in 1982 does not consider violations 
pertaining to management facilities. 
a $100 minimum penalty. 

the schedule of m1n1mum penalties 
existing schedule, which was adopted 
of more recently adopted rules 

By default these violations have 

Additionally, the Department proposed to incorporate into rule a civil 
penalty schedule for destruction of wildlife caused by hazardous waste 
which was enacted by the 1985 Legislature in SB 873. 

Director's Recommendation 

Based upon the summation in the staff report, it is recommended that 
the Commission adopt the amendments to OAR 340-12-068 as proposed 
in Attachment III to the staff report. 

Commissioner Brill asked who had the authority to mitgate penalties below 
the minimum. Chairm.an Petersen replied that the Commission had that 
authority, but the Department did not. 
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Commissioner Denecke asked why the minimum needed to be raised if there 
was authority to assess above the minimum in circumstances where 
aggravating factors are proved •. Michael Huston, Assistant Attorney 
General, said it had been the Department's position that a range of 
penalties is established by rule and where within· that range assessment 
is made depends on aggravating and mitigating circumstances. He said there 
were almost always some of those factors to be considered. 

Chairman Petersen asked for comment on a letter the Commission had received 
from Attorney Michael Swaim regarding an alleged conflict between OAR 
340-12-068 and its statutory authority--ORS 466.880(1). Mr. Huston said 
this was an old issue for ·the Commission. The statute says a violator 
shall incur a penalty. A number of parties have argued that there is an 
obligation to impose a penalty. Mr. Huston said his office had 
consistently advised otherwise. He said there was prosecutorial discretion 
on behalf of the Commission. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop and 
passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM M: Informational Report: Development of Landfill Site--Site 
Selection Criteria. 

The intent of this report is to inform the Commission that the Department's 
landfill siting criteria have been completed, and to provide a listing 
and brief description of each of the site evaluation and final dc,cision 
criteria. A third category of criteria, the pass-fail criteria, was 
reviewed by the Commisison at their March 14 meeting. 

The report contains information on the public and peer review process that 
was a major part of the criteria development program, and identifies the 
three categories of information upon which the Department will base its 
recommendation to the EQC of a site or sites. 

Those categories are: 

1. A numerical score which rates the environmental and technical mer its 
of the site, based upon the final decision criteria. 

2. Preliminary estimates of the cost of site acquisition, landfill 
construction and operation and impact mitigation, and 

3. A finding of whether or not the site meets the minimum requirements 
specified in Senate Bill 662. 

Director's Recommendation 

It is recommended that the Commssion review the final landfill Siting 
Criteria report and that it concur in the following course of action 
to be pursued by the Department. 

1. The finalized criteria will be provided to the site selection 
consultant, and will be used in the site identification and 
evaluation process. 
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2. The Department will return to the Commission at their July 25 
meeting to present a list of the top 12 to 18 preferred and 
appropriate sites, and to discuss the process that led to their 
selection. 

3. The Department will return to the Commission at their October 
24 meeting to present the top 2 to 4 finalist sites, and to 
discuss the process that led to their selection. Also, at this 
meeting, the Department will discuss the detailed procedures 
which will be followed to further evaluate the 2 to 4 finalist 
sites. 

Discussion of this item took place during the Commission's lunch meeting 
where they indicated acceptance of the report. 

AGENDA ITEM N: Yard Debris as a Principal Recyclable Material in the 
Portland, Washington, Multnomah, Clackamas and West Linn 
Wastesheds. 

The Department proposes to delay making a recommendation on listing yard 
debris as a principal recyclable material in the Portland metropolitan 
wastesheds until the July 25 Commission meeting. The additional time will 
allow the Department to work with local governments to determine acceptable 
collection methods, to more specifically define locations within a 
wasteshed where collection systems would not be required, and to work on 
market development strategies for yard debris compost products. 

The Commission indicated acceptance of this report • 

. There being no further business, the formal meeting was adjourned. 

LUNCH MEETING 

Landfill Siting Criteria Review 

The final landfill siting criteria document was reviewed by the Commission 
during its luncheon meeting. Steve Greenwood of the Department's Hazardous 
and Solid Waste Division pointed out that there were three categories of 
criteria and that they had been designed to correspond with the three 
stages of the site selection process. The Pass-Fail Criteria will be used 
during the initial site identification process, and were reviewed by the 
Commission at its March meeting. The site evaluation criteria, that will 
be used to identify the three most suitable sites, and final decision 
criteria, that will be used to evaluate and compare those three sites, 
were the focus of this meeting. Mr. Greenwood pointed out that the 
criteria will be extremely important since they will provide the ground 
rules for the selection process, and since selecting a good site is a key 
factor in the Department's plans to develop a state of the art landfill. 
Mr. Greenwood also stressed the major role that public involvement had 
played in the criteria development process. 
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The Corrunission members had questions about how the criterion weighting 
(numerical values from 1 to 10 indicating level of importance) were 
determined, and about what constituted a state of the art landfill. 
Mr. Greenwood reported that the criteria consultant (Brown and Caldwell) 
developed the preliminary weighting primarily on the basis of mitigation 
difficulty. Those criteria that address potential problems that are more 
difficult to mitigate (i.e., ground water contamination) were assigned 
higher weightings. Kent Mathiot of the Department's Hazardous and Solid 
waste Division, noted that many of the preliminary weightings were modified 
on the basis of public comment and the peer review process. Mr. Mathiot 
also described some of the factors, such as site planning, leachate and 
gas control systems, odor control, and site screening, that are a part 
of a state of the art landfill. 
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THESE MINUTES ARE NOl' FINAL UNTIL APPROVED BY THE EQ:: 

MINUTES OF THE ONE HUNDRED SEVENTIETH MEETING 

OF THE 

OREX>ON ENVIRONMENTAL QUALITY mlMISSION 

March 14, 1986 

On Friday, March 14, 1986, the one hundred seventieth meeting of the Oregon 
Environmental Quality Commission convened in room 1400 of the Department of 
Environmental Quality offices, 522 s. W. Fifth Avenue in Portland, Oregon. 
Present were Commission Chairman James Petersen, Vice Chairman Arno Denecke 
and Commission members Mary Bishop,. Wallace Brill and Sonia Buist. Present 
on behalf of the Department were its Director, Fred Hansen, and several 
members of the Department staff. 

The staff reports presented at this meeting which contain the Director's 
reconmendations mentioned in these minutes, are on file in the Office of 
the Director of the Department of Environmental Quality, 522 s. w. Fifth 
Avenue, Portland, Oregon. Written information sul:mitted at this meeting is 
hereby made a part of this record and is on file at the above address. 

The Commission did not hold a breakfast meeting. 

FORMAL MEETING 

Chairman Petersen gave the rest of the Cornrnission an update on the noise 
situation at Portland International Airport. Chairman Petersen, a pilot, 
has been working with the Port of Portland and the Department to help 
resolve noise canplaints from residents of the Hayden Island area. The 
current Standard Instrument Departure (SID) requires pilots taking a 
westerly departure to direct their aircraft over the center of the 
Interstate Bridge. Chairman Petersen said that all kinds of problems have 
kept pilots from consistently following the SID, and he just learned that 
the regional Federal Aeronautic Administration (FAA) off ice would not 
change the SID. Chairman Petersen has asked for a letter from the FAA with 
an explanation. Chairman Petersen said he flew the SID in a small plane. 
He discovered the turn was actually farther south than he had anticipated. 
John Newell of the Port of Portland will continue to explore the most optimum 
way to avoid noise impacts on Hayden Island, but it would be difficult to 
do as it could impact areas in Vancouver, Washington. 

AGENDA ITEM A: Minutes of the January 31, 1986 regular 
meeting, and February 7, 1986 special meeting 

It was M'.JVED by Commissioner Bishop, and seconded by Commissioner Brill 
that the minutes be approved. The motion passed unanimously with 
COlllllissioner Buist abstaining for the January 31, 1986 minutes as she was 
not in attendance at that meeting. 

DOR771 -1-



AGENDA ITEM B: Monthly Activity Report for December, 1985 
and January 1986 

It was ~ by Commissioner Denecke, seconded by Commissioner Buist and 
passed unanimously that the M:>nthly Activity Report be approved. 

AGENDA ITEM C: Tax Credit Applications 

Director's Recommendation 

It is recommended that the Commission take the following action: 

1. Issue tax credit certificates for facilities subject 
to old tax credit laws: 

Appl. 

T-1696 

T-1781 

T-1784 

T-1798 

T-1799 
T-1814 

Applicant 

Oregon Cherry Growers, Inc. 

Teledyne Industries, Inc. 

Teledyne Industries, Inc. 

Hanna Nickel Smelting co. 

Graphic Arts Center, Inc. 
Boise Cascade Corporation 

Facility 

wastewater Pre
treatment System 

Aqueous AmmOnia 
Storage Facility 

Bag Filter Dust 
Collection System 
and Containment Area 
with Sump Pump 

Dust Collection and 
Venturi Scrubber 
System 

Vapor Incineration 
Silencers for No. 8 
Recovery Boiler 

2. Issue tax credit certificates for facilities subject to the 
old tax credit laws: 

T-1748 
T-1788 

Roseburg Forest Products, Inc. 
Davidson Leasing 

Bag house 
Propane Flamer 

It was MJVED by Commissioner Denecke, seconded by Commissioner Bishop and 
passed unanimously that the Director's Recommendation be approved. 

PUBLIC FOROM 

William Putney, Clayton-Ward Company, Salem, Oregon, testified regarding 
the Marion County wasteshed Report required by Oregon's Qpportunity to 
Recycle Act (SB 405). He asked that the Commission instruct the Department 
to send the report back to Marion county as unacceptable. Mr. Putney 
explained that the Marion County report also included the City of Salem and 
he did not think the City was committed to the recycling effort. Mr. 
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Putney said the City openly causes recyclable material to be deposited in 
the landfill violating the spirit and intent of SB405. He said it was the 
City's attitude that if recyclables are taken out of the wastestream then 
the garbage haulers will have to charge more for collection. 

In response to Commissioner Buist, Director Hansen said the Marion County 
report was presented at the COnmission's September meeting. Lorie Parker 
of the Department's Hazardous and Solid waste Division, explained that the 
law did not require the Commission to review recycling reports except in 
the instance where there may be deficiencies in the report that the 
Department has been unsuccessful in getting resolved. 

Chairman Petersen asked where citizen review of the report would come. Ms. 
Parker replied that each wasteshed is required to hold public hearings on 
their draft report before it is sul:mitted and that any canments received be 
transmitted to the Department. The Department has a transcript of Mr. 
Putney's testimony at the hearing which was held on the Marion county 
report. 

Commissioner Brill asked how many pecple in the Marion County wasteshed 
were involved in garbage collection. Mr. Putney said that there was one 
large canpany within the City and about eight smaller ccmpanies which also 
overlap into the county. 

Commissioner Denecke said that as a resident of Salem he was familiar with 
Mr. PUtney' s business and with garbage collection in the area. He asked 
that the Department inform him when.it was ready to act on the report. 

AGENDA ITEM D: Reqllest for Authorization to Conduct a Public hearing on 
Revisions to OAR Chapter 340, Division 30, Specific Air 
Pollution Control Rules for the Medford'-Ashland Au Quality 
Maintenance Area concerning Source Testing Requirements as 
an Amendment of the State Implementation Plan 

Oregon Administrative Rules (OAR), Chapter 340, Division 30, Specific 
Air Pollution Control Rules for the Medford-Ashland Air Quality Maintenance 
Area (AC1-1A) were adopted April 7, 1978. Parts of these rules address 
particulate matter emission limits for specific sources, including 
woodwaste boilers and charcoal plants. These sources are required to 
conduct annual source tests to quantify particulate as emitted in discharge 
gases. For woodwaste boilers and charcoal plants, the rule requires 
additional quarterly tests subsequent to an emission limit exceedance as 
demonstrated by the annual source test. The average of all tests is used 
to demonstrate compliance. Quarterly testing and this averaging aspect of 
the requirement creates problems for the Department and industry and does 
not help in the process to achieve and demonstrate compliance. Deleting 
quarterly testing, while requiring expeditious corrective action subsequent 
to an annual source test failure, would more readily aid in the objective 
of achieving ccmpliance. 
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Director's Recommendation 

Based on the si.nmnation in the staff report, it is recamiended that the 
Cormnission authorize a public hearing to consider amending the State 
Implementation Plan regarding source testing in the Medford-Ashland 
A\J'!]\.. The proposed amendments would omit from the testing regulation 
the requirement to conduct quarterly source testing on large woodwaste 
boilers, and charcoal plants subsequent to an emission limit 
exceedance on an annual test. 

Cornmissioner Buist asked how much variation there was around the average 
mean. Lloyd Kostow, of the Department's Air Quality Division, replied that 
there were five sources which would be affected by the rule. Four have 
been under the standard, one has been slightly over the .05 grains per dry 
standard cubic foot standard, and the way the rule is presently worded that 
is not a violation. Conmissioner Buist asked how much variation was there 
from day to day on an individual source. Mr. Kostow replied that source 
tests tell only the conditions at the time the test is run. However field 
inspectors do drive-by opacity checks and investigate complaints. 

It was MJVED by Commissioner Buist, seconded by Conmissioner Bishop and 
passed unanimously that the Director's Recamnendation be approved. 

AGENDA ITEM E: Request for Authorization to Hold Public Hearing on the 
Construction Grant Management System and Priority List 
for FY87 

This ~equests authorization to conduct a public hearing on April 23, 1986 
to hear testimony regarding the draft priority list to be distributed to 
interested persons on March 20. Public testimony is also being solicited 
C:oncern1ng a proposed Administrative Rule Amendment which would authorize 
the Director to set aside 20 percent of the grant funds allobated to the state 
in any year to capitalize a state revolving loan fund. A priority list must 
be adopted annually for the State to continue to certify federal construction 
grant funds for sewage projects. 

Director's Reconmendation 

Based on the si.nmnation in the staff report, the Director recamiends 
that the Conrnission authorize a public hearing to solicit public 
conment on the FY87 priority list and a proposed amendment regarding 
the establishment of up to a 20 percent reserve to aid in capitalizing 
a state revolving fund. The hearing will be held April 23, 1986. All 
testimony entered into the record by 5:00 pn on April 25, 1986 will be 
considered by the Commission. 

It was MJVED by Commissioner Buist, seconded by Commissioner Bishop and 
passed unanimously that the Director's Recommendation be approved. 
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AGENDA ITEM F: Request for Authorization to Conduct Public Hearings on 
Pro?'sed Rules to Establish OAR Chapter 340, Division 120 
Siting and Permitting Requirements for Hazardous waste 
and Pol~chlorinated Biphenyl (PCB) Treatment and Disposal 
Facilities, and to Amend Division 110, Management of PCB 

Following Chem Security system Inc.'s request to build a polychlorinated 
biphenyl (PCB) incinerator at its Arlington hazardous waste disposal site, 
the 1985 Legislature enacted Senate Bill 138 to govern the siting and 
permitting of all hazardous waste and PCB treatment and disposal 
facilities. The Act requires the O:lllrnission to adopt implementing rules by 
the end of April, 1986. 

Director's Recormnendation 

Based upon the Summation in the staff report, it is recommended 
that the Cbnmission authorize public hearings on the proposed rules 
establishing siting and permitting requirements for hazardous waste 
and PCB treabnent and disposal facilities (Division 120), and amending 
existing rules for the management of PCBs (Division 110). 

It was MJllED by eorranission Buist, seconded by Corrmissioner Brill and passed 
unanimously that the Director's Recommendation be approved. 

Director Hansen complimented the SB 138 Citizen's Advisory O:>nmittee for 
their efforts in this matter. 

CCM-1ENTS ON Im:)UESTS FOR HEARING AUTHORIZATION 

Commissioner Denecke cormnented that the Cormnissioners spend a lot of time 
reading hearing authorization staff reports. He asked if the COrrrnission 
was required to go through the hearing authorization procedure. Chairman 
Petersen said he could not remember a time when a public hearing was not 
authorized. Chairman Petersen said he appreciated knowing on controversial 
issues the direction proposed rules will take and he uses that as a benchmark 
when rules come back to the Cormnission for adoption. 

Michael Huston, Assistant Attorney General, said there was no requirement 
that the Cormnission be consulted in advance of going to hearing. Many 
state boards are just sent a notice of the hearing by their respective 
departments. Mr. Huston said it was a long-standing tradition with the 
Deparbnent to request the COrrrnission to authorize hearings, but there was 
no requirement. 

Chairman Petersen asked the Department to examine this question and report 
back about the advisability of discontinuing the practice. He suggested 
this could be done at a breakfast or lunch meeting April 25. Director 
Hansen agreed to prepare the pros and cons of hearing authorizations and 
report back to the Cormnission. 
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AGENDA ITEM G: Proposed Adoption of Rule Changes Which would Allow 
Regional Air Pollution Authorities to Set a Permit 
Fee Schedule for Sources Within Their Jurisdiction 

The Lane Regional Air Pollution Authority (I.RAPA) made a request to the 
Department to amend state rules to allow regional air pollution authorities 
to establish separate permit fee amounts greater than those set by the 
Carmission. The proposed rule change was requested as a possible strategy 
to raise revenues necessitated by reductions in funding from local sponsoring 
entities. At the November 22, 1985 meeting a public hearing on the proposed 
rule changes was authorized. The hearing was held in Springfield on 
January 15, 1986. No testimony opposing the rule changes was received. 

Director's Recommendation 

Based upon the summation in the staff report it is recomnended that 
the Commission adopt the proposed rule change for OAR Chapter 340, 
Division 20, section 165, as a revision to the State Implementation 
Plan. This rule change would allow regional air pollution authorities 
to adopt a permit fee table different from that of the Department. 

Cornnissioner Buist asked what the difference was between I.RAPA standards 
and state standards. Don Arkell, Director of the Lane Regional Air 
Pollution Authority, said their standards were the same or more restrictive 
than state standards and I.RAPA has been using the state fee schedule. 

Chaii;man Petersen said he still had reservations about I.RAPA having a 
different fee schedule than the state. He understood the reason for the 
fee increase was primarily because of a reduction of revenues from the 
sponsoring entities. Mr. Arkell said that I.RAPA was sponsored by four local 
entities and also received some revenue from DEQ and some federal funds. 
As a result of reduction of funds from two of the local entities LRAPA 
scaled back its program substantially but did not fall below the level of 
the state program. I.RAPA has now recovered almost all of the reduction of 
revenues and were back up to the same level they were in 1980. The I.RAPA 
board did an extensive study to reduce costs and stabilize revenue sources. 
Increasing of permit fees is one of their revenue raising strategies. 

Carmissioner Brill asked what determined the amount of revenue from each 
entity. Mr. Arkel said that they calculate what revenue is needed each 
year and then tell the local entities what is needed to balance the budget 
roughly calculated on a per capita basis. Approximately 40 percent of the 
operating budget comes from local jurisdictions. 

Chairman Petersen was concerned that permit holders in Lane county were 
going to pay more for permits than others in the state. He asked if Lane 
county sources would be getting more or better service from I.RAPA. 
Lloyd Kostow, of the Department's Air Quality Division, replied that 
I.RAPA is able to provide a higher level of service than DEQ does elsewhere 
in the state. 
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In response to Chairman Petersen's concerns, Mr. Arkell read a letter the 
Department had received frcrn the Lane Boiler owners Association which 
stated support for the fee increase. Tan Donaca, Associated Oregon 
Industries agreed with the letter indicating support of Lane County 
industries. 

It was MJllED by Ccrnmissioner Bishop, seconded by Ccrnmissioner Buist and 
passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM H: Proposed Adoption of Nuisance Phytoplankton Growth 
Rule 

At the last Commission meeting, a report and further testimony was received 
on a proposed Nuisance Phytoplankton Growth Rule. The Ccrnmission tabled 
action but gave the Department the following policy direction: 

1. Eliminate a proposed nutrient rule from further consideration; 
and 

2. Reword the Nuisance Phytoplankton Rule to address concerns raised 
bY the City of Portland and the Oregon Environmental Council. 

Department staff met with those who testified or were represented at the 
January Ccrnmission meeting to gain input on the rewording. This agenda 
item contains the m:idified rule language and requests adoption of the rule 
OAR 340-41-150. 

Directoc's Reccrnmendation 

Based on the summation in the staff report, it is reccmnended that the 
Comnission adopt the Nuisance Phytoplankton Rule, OAR 340-41-150. 

eyndy Mackey and Helen Kennedy appeared on behalf of the Northwest 
Environmental Defense Ce.nter (NEDC). They presented a letter from NEDC which 
asked for the adoption of nutrient standards. They did not believe the 
rules as proposed complied with Section 303 of the Federal Clean water Act 
as the rule did not prevent anticipated violations of water quality. Ms. 
Mackey said the rule contained econcrnic and technical feasibility which was 
not required under Section 303. She said they wanted to see something done 
more quickly than studying the problem would accomplish. 

Carmissioner Buist asked if Section 303 prescribed the maximum amount of 
pollutants. Director Hansen said that was a point of debate. Michael 
Huston, Assistant Attorney General, said that the general legal framework 
established by Section 303 is an obligation for states to establish water 
quality standards for the protection of beneficial uses. He said Oregon 
went through that process and adopted administrative rules which have been 
approved by the Federal government. This is an area of considerable 
discretion for the agency, he continued. Nothing in Section 303 prescribes 
any form of standards dealing with nutrients. NEDC contends that the 
chlorophyll a standard has to be consistent with total maximum daily load 
('!MDL) limits. The staff position is that it is not a real standard. 
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In response· to Chairman Petersen, Director Hansen said that EPA has said 
that the Department's approach meets their standards. He said Oregon has 
been fearful that having a maximum pollutant level would encourage maximum 
discharges to that level. The Department wants the proposed strategy to 
keep the pressure on point sources to be below the standards. 

Ms. Kennedy said it was NEDC's position that the state must have some form 
of nutrient standards for water quality. She said it was a probability 
that there are already unacceptable chlorophyll a levels and in the end a 
total maximum daily load was going to be needed,-so why not have those 
standards to begin with. She requested a nutrient standard which would 
keep users in compliance without having to go through a two-year study. 
Nitrogen and phosphorous have been studied for many years, Ms. Kennedy 
continued, and if continuous discharges are allowed even after the standard 
is exceeded the problem may be made worse. Ms. Kennedy recommended that if 
new discharges were to be allowed, then some sort of set nitrogen and 
phosphorous levels be adopted so staff could make a decision without coming 
before the Cormnission with each new discharge request. 

Ms. Mackey disagreed with Director Hansen and Mr. Huston's interpretation 
of Section 303 saying it required the state to establish maximum daily 
loads. She said NEDC was willing to wait six IIPnths for such standards to 
be developed, but it should have been done already. 

Comnissioner Buist corrrnented that it is not an ideal world and people must 
accept that the waters are not pristine. She said the Ccramission must 
balance the cost of getting absolute purity and the health effects of the 
deterioration of water quality. At some point, she continued, you have to 
say it is tco expensive. 

Ms. Kennedy said other states have these regulations and did not think 
that studying the problem further would help. She said the situation can 
be improved from where it is today and did not see the Department going in 
that direction. 

Cormnissioner Buist was unable to attend the January EQC meeting; and asked 
for a sunrnary of the Department's position. Director Hansen said the 
Department was saying that in any given water body there are potentially 
different sources of nutrients such as point sources, nonpoint sources and 
natural causes. The Department is uncertain at this stage the interplay of 
those potential causes. He said the Department did not believe that a 
standard which would impose strict limits on specific point sources was 
necessarily the way to clean up the problem. Mr. Hansen said there was 
language in the rules to ensure that a problem does not get worse during 
the study. Chairman Petersen said that adopting a standard without knowing 
the source of the problem was not responsible and might be extremely 
expensive for the source, which in the end might not be the problem. 

Director Hansen said a portion of the rule requires that studies be 
conducted as necessary. The chlorophyll a standard will trigger this 
study. However, he said a major source of funding for these projects was 
in danger due to federal budget cuts necessitated by the Gramm-Rudman Act 
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and the Department will not be able to get to all potential study areas. 
However, the Tualatin River is clearly a top priority, he continued. The 
Department already has a person on staff working on that study and expects 
that effort to continue. 

Mark Pilliod, City of Tualatin, stated they had had a very productive 
meeting with the staff after the Corrrnission's January meeting and did not 
now have as significant concerns as they did in January. Mr. Pillfod said 
he was not sure the Cornnission was prepared to address a nuisance as defined 
by law. He suggested the term "undesirable" instead of nuisance. 

In reference to 340-41-150(2) {a) Mr. Pilliod suggested the follCMing 
change to make it more consistent with the end of 340-41-150(3): 

Where natural conditions are responsible for exceedance of the 
values in OAR 340-41-150.(1), or beneficial uses are not significantly 
impaired •••• 

The reason for this proposed addition, Mr. Pilliod said, ·is he was unsure 
9f the meaning if the term "significantly" is left out. Also, Mr. Pilliod 
asked if it was intended that after the Department had determined that 
particular levels have been exceeded, and after the study has taken place, 
the Canmission would make findings and conclusions before implementing a 
control strategy. Director Hansen replied that the change of the term 
"nuisance" to "undesirable" was not a significant issue, and it was clearly 
the Department's intent that findings and recommendations be brought back 
to the Canmission. Mr. Pilliod said that as long as that was a part of the 
record he would have no objection. 

Chairman Petersen said he did not like "significantly" as a word in rules 
and suggested that "materially" might be better, but was not arguing one 
way or another. 

Gary Krahmer, Unified Sewerage Agency of Washington county {USA), supported 
the conrnents by the City of TUalatin, and expressed a corrunitment for USA to 
participate in the study of the Tualatin Basin. 

Gene Apple, City of Portland, Bureau of Environmental Services, supported 
the Director's Recommendation. He congratulated the Department staff on 
their responsiveness and on their cooperation. He was concerned that NEDC 
had not brought their concerns forward in meetings the Department had with 
interested parties. Mr. Apple said there were differences in the levels 
that would flag a study and in levels that would flag immediate action. 

It was MJIJED by Chairman Petersen, seconded by Corranissioner Bishop and 
passed unanimously that the Director's Recommendation be approved with the 
following amendment to 340-41-150(1): 

The following average chlorophyll a values shall be used to identify 
water bodies where phytoplankton may create a nuisance and may 
impair the recognized beneficial uses: 
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AGENDA ITEM I: City of Klamath Falls Petition for 401 Certification 
Rules Amendment (Salt Caves) 

The City of Klamath Falls has petitioned the Ccmmission to reconsider its 
denial of previous petitions subnitted by the City, reconsider the Section 
401 rules which the Ccmmission has adopted, and to modify the rules in a 
manner which would exerrpt the proposed Salt Caves hydroelectric project 
from certain sections of the 401 Certification rules. 

Director's Reccmmendation 

·The Director reccmmends that the Ccmmission deny the petition and 
direct the Department to execute a denial order incorporating the 
findings and reasons of the staff report. 

Bruce White, Sierra Club, said they had already subnitted comments on the 
City's request. They were opposed to the motion for reconsideration and 
felt that the request for rulemaking was not necessary given the fact there 
is an exemption in HB 2990. Mr. White felt that the Ccmmission was within 
its discretion in adopting the rules and did not think it would be 
beneficial for the Ccmmission to change their position at this time. He 
said the current rules conform to HB 2990 policy directions and the 
Ccmmission was not entitled to question the legislative intent of HB 2990. 
He stated support for the Director's Recommendation, but was concerned that 
the staff had concluded that the City's proposal, which is not yet 
concrete, would be exerrpt under HB 2990. He said the question was yet to 
be determined. · 

Chairman Petersen asked where Mr. White found this conclusion. Mr. White 
replied that in the staff report it seemed to him the Director was saying 
that Salt Caves would be exempt from HB 2990 and at this point it was 
inappropriate for record to be made on this point. Director Hansen said 
the language on page one of the staff report was quoted from the statute. 
At issue was whether or not this newly revised project meets the statutory 
requirement. Director Hansen said the Department did not intend to address 
that in this staff report. He suggested it would be best to reword 
summation no. 4 in the staff report to reflect the language on page one of 
the staff report. 

Peter Glaser, of the law firm of Duncan, Weinberg and Miller, appeared on 
behalf of the City of Klamath Falls. They were requesting that the 
Ccmmission reconsider the 401 rules they adopted in November. He asked 
that the rules be restructured so that the applicant does not have to meet 
non-water quality requirements. Mr. Glaser said the City of Klamath 
Falls recently announced a new proposal for the Salt caves project and 
hoped they could meet the water quality rules. He was not saying that the 
Salt Caves project should not have to meet non-water quality requirements 
irrposed by other agencies which apply their rules to the project. The City 
was concerned about the Department getting away from its traditional water 
quality expertise, Mr. Glaser continued. 
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Mr. Glaser said the language of the rule should be clarified to say the 
Salt Caves project is exempt from additional non-water quality 
requirements. He said it was necessary to understand going into the 
process what the requirements are. He was not arguing the exemption of the 
Salt Caves project from HB 2990 at this time. He stressed it was important 
to have clarity in the rules. 

Mr. Glaser said he agreed with the Sierra ciub that rulemaking was not 
necessary at this time. He suggested the COnrnission could just act on this 
proposal without going out to hearing on rulemaking •. 

Michael Huston, Assistant Attorney General, stated that there may be 
requirements in Section 401 Administrative Rules which could not legally 
be applied to the Salt Caves project, but it would be impossible to 
determine that at this point. The determination depends on legal issues, 
he said, and in many cases those issues will be resolved in other forums. 
He said he did not deny Mr. Glaser's issues, but could not resolve them in 
the abstract. Mr. Huston further indicated that the Department did not 
agree with Mr. Glaser's argument that projects exempt from the requirement 
of HB 2990 are also exempt frc:m state statutory requirements to obtain a 
water appropriation permit or an energy facility site certificate. 

Cannissioner Denecke MJllED that the Director's Recamnendation be approved 
and indicated he was not making a judgment on whether or not the project was 
exempt from HB 2990. Cormnissioner Buist seconded the motion and it was passed 
unanimously. 

AGENDA ITEM J: Informational Report on the Development of Landfill 
Site-Selection Criteria 

This item provides information on the status of the Department's program to 
develop landfill site-selection criteria. The criteria will be used by the 
Department to identify a suitable landfill site or sites for the Portland 
metropolitan area, as authorized by Senate Bill 662. 

The report describes the Department and Commission activities that will 
lead to the Commission's issuance of an order to establish a site by 
July 1, 1987. It also provides specific information on the group of 
criteria (pass-fail criteria) that will be applied during the first stage 
of the site selection process. 

Director's Reconmendation 

It is recommended that the Commission review only the revised pass
fail criteria at its March 14, 1986 meeting, and that it concur in 
the following course of action to be pursued by the Department: 

1. The finalized pass-fail criteria will be provided to the site 
selection consultant, and will be used in the site identification 
process (developnent of the initial list of potential sites). 
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2. The Department will continue to solicit public comment on the 
evaluation and final decision criteria. A public hearing 
will be held on March 27, 1986 and written corrments will be 
accepted until March 31, 1986. 

3. The revised evaluation and final decision criteria will be 
sul::mitted to and reviewed by the EQ::: before those criteria are 
used for the evaluation of specific sites. Actual site 
evaluation is scheduled to begin on or about May 1, 1986. 

Caamissioner Denecke asked if the Department had been able to use some of 
the material the Metropolitan Service District (Metro) came up with. Steve 
Greenwood, of the Department's Hazardous and Solid waste Division, replied 
that this criteria took the Metro siting criteria into consideration as well 
as many others. 

Director Hansen said the Department would expect the final evaluation 
criteria as well as the decision criteria will be back before the 
Commission at its April 25, 1986 meeting prior to the identification of any 
potential sites. The criteria needs to be in place before the sites are 
identified. 

Chairman Petersen said this was an excellent report in terms of clarity and 
was helpful to the Corrmission as its first pass on a very complex issue. 
He said the pass-fail criteria made sense and recognized the significant 
amount of public/advisory corrmittee input. He stressed that the perception 
that this is an open, fair and equitable process must be maintained. 

Brian Lightcap, West Multnomah Soil and water conservation District, 
testified they had reviewed the criteria and sent a letter to Mr. Greenwood 
outlining their concerns, most of which have been addressed in the staff 
report. Mt. Lightcap was concerned that people who look at the criteria 
know the definition of floodway. He said the floodway was restrictive as 
to developnent, but the floodway fringe was not. Kent Mathiot, of the 
Department's Hazardous and Solid waste Division, replied that the 
Department was using U.S. Army Corps of Engineers maps which were fairly 
restrictive. The intent is to avoid the floodway, but not the floodway 
fringe. 

Mr. Lightcap said in his letter to the Department he had requested the 
Department look at siting multiple landfills. However, he was now 
rethinking that proposal as several sites with 15 year life will still only 
last 15 years. He said he would get back to the Department with more input 
on this proposal. 

Director Hansen said the pass-fail criteria will look at a number of 
matters, but the intent is to narrow the sites on which initial analysis 
can be done. 

The Caamission indicated acceptance of the report. 
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Ol'HER BUSINESS 

Camnissioner Denecke noted the Camnission had received the Hearing 
Officer's Findings of Fact, Conclusions of Law and Final order on DEQ v. 
Althauser in which the Hearing Officer concluded that "Oregon law does not 
establish an effective method of imposing a civil penalty for the ••• 
violations because the legislative direction is incomplete and DEQ cannot 
supply a basic but 6rnitted statutory element." COrrmissioner Denecke asked 
that this be the subject of one of the Department's legislative concepts. 

In another matter, the Comnission unanimously voted to appoint the 
following hearing officers for the Threat to Drinking Water hearings to be 
held March 17, 1986. 

Mary Halliburton, Larry Patterson, Krystyna Wolniakowski, 
Torn Lucas, Gregg Pettit, Mark Ronayne, Sherman Olson, 
John Jackson and Kent Ashbaker 

There being no further business the meeting was adjourned. 

Respectfully subnitted, 

~~Q~(i~t\J:~\1C2l\ 
Carol Splett~~zer i..' 
BOC Assistant IJ 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOl'I 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. B, April 25, 1986, EQC Meeting 

February 1986 Program Activity Report 

Discussion 

Attached is the February 1986 Program Activity Report. 

ORS 468.325 provides for Commission approval or disapproval of plans and 
specifications for construction of air contaminant sources. 

Water Quality and Solid Waste facility plans and specifications approvals 
or disapprovals and issuance, denials, modifications and revocations of 
air, water and solid waste permits are prescribed by statutes to be 
functions of the Department, subject to appeal to the Commission. 

The purposes of this report are: 

1. To provide information to the Commission regarding the status of 
reported activities and an historical record of project plan and 
permit actions; 

2. To obtain confirming approval from the Commission on actions taken 
by the Department relative to air contaminant source plans and 
specifications; and 

3. To provide logs of civil penalties assessed and status of DEQ/EQC 
contested cases. 

Recommendation 

It is the Director's recommendation that the Commission take notice of 
the reported program activities and contested cases, giving confirming 
approval to the air contaminant source plans and specifications. 

SChew: r 
MD26 
229-6484 
Attachment 

~· 
Fred Hansen 



DEPARI'MENT OF ENVIRONMENTAL QUALITY 

Monthly Activity Report 

February 1986 

Table of Contents 

Air Quality Division 

Summary of Plan Actions ••••• 
Listing of Plan Actions Completed 

Summary of Permit Actions •••• 
Listing of Permit Actions Completed 

Water Quality Division 

Summary of Plan Actions ••••• 
Listing of Plan Actions Completed 

Summary of Permit Actions • • • • 
Listing of Permit Actions Completed 

Hazardous and Solid Waste Management Division 

Summary of Plan Actions •••••••••••••• 
Summary of Hazardous and Solid Waste Permit Actions 

Listing of Solid Waste Permit Actions Completed 
Listing of Hazardous Waste Disposal Requests 

Noise Control Section 

Summary of Noise Control Actions • • • • • 
Listing of Noise Control Actions Completed 

Enforcement Section 

Civil Penal ties Assessed 

Hearings Section 

Contested case Log 

MD26.A 

February 
Page 

1 
2 

3 
4 

1 
7 

9 
10 

1 
11 

12 
13 

17 
18 

21 

23 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, 
Hazardous and Solid Waste Divisions 

(Reporting Units) 
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Direct Sources 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 

Water 
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Industrial 
Total 
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Gen. Refuse 
Demolition 
Industrial 
Sludge 
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SB5285.A 
MllR. 2 (3/86) 

SUMMARY OF PLAN ACTIONS 

Plans Plans 
Received Approved 

Month FY Month FY ---
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5 5 

28 266 14 255 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Ai.t: Quslltll [lj v;i,s;i,on Febt:U§rll 1986 
(Reporting Unit) (Month and Year) 

Direct Sources 

New 

Existing 
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SUMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

Month n. lio.filh FY Pending Permits 
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2 12 1 9 12 
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Awai ting Public Notice 
Awaiting end of 30-day Public Notice Period 

Sources 
Reqr' g 
Permits 

1326 

-25.Q 

1576 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Qualith Division 
(Reporting Unit) 

PERMIT ACTIONS COMPLETED 

* County 
I! 

I! 

* Name of Source/Project 
* /Site and Type of Same 
ii 

Indirect Sources 

Multnomah 

Washington 

MAR.6 (5/79) 
AZ350 

Montgomery Park 
1,224 spaces 
File No. 26-8521 

PacTrust Business 
Center, 846 spaces 
File No. 34-,8601 

* Date of 11 

* Action " 

* * 

02/28/86 

' 02/14/86 

February 198.6 
(Month and Year) 

Action 

Final Permit Issued 

Final Permit Issued 

* 
* 
* 



' ' 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality February 1986 
(Reporting Unit) (Month and Year) 

* County 

* 
* 

PLAN ACTIONS COMPLETED 

* Name of Source/Project 
* /Site and Type of Same 

* 

* Date of * 
* Action * 
* * 

Action * 
* 
* 

MUNICIPAL WASTE SOURCES 7 

Malheur 

Columbia 

Clatsop 

Clackamas 

Curry 

Tillamook 

Clackamas 

MAR. 3 ( 5/79) 

NYSSA 
STP Improvements 

Browns Landing 
(Gerald Blair) 
Houseboats & Restaurant 
7500 gpd on-site system 

2-5-86 

2-11-86 

Provisional Approval 

Preliminary Comments 
to Designer 

Glenwood Village M. H. Park 2-13-86 Provisional Approval 
Septic Tank, Rotating Biological System 
Denitrification, seepage beds 
20,000 gpd 

Wilsonville 2-25-86 Provisional Approval 
Boeckman Creek Lift Station 
Phase II Expansion 

Rogue Landing 2-28-86 Comments to Engineer 
Septic Tanks, Recirculating Gravel Filter 
and Seepage bed 
5250 gpd 

Hebo Service District 3-4-86 Provisional Approval 
Collection System, Recirculating Gravel Filter 
and Outfall - 21, 7 80 gpd 

Tri- City Service District 3-4-86 
Water Supply Main to STP 

WC260 

Approved 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Diyision February 1986 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED 9 

* County 
* 

* Name of Source/Project 
* /Site and Type of Same 

* Date * 
* Received * 

Status 

* * 

INDUSTRIAL WASTE SOURCES 2 

Tillamoolc 

Wasco 

MAR.4 (5/79) 

Robert Hurliman 
Manure Control System 
Tillamook 

1-28-86 

Union Pacific Railroad 2-28-86 
Ground Water Monitoring Wells 
The Dalles 

WC264.1 

* 

Approved 

Approved 

3 

II 

* 
II 



SUMMRY-F SUMMARY OF ACTIONS TAKEN 10 MAR 86 
ON WATER PERMIT APPLICATIONS IN FEB 86 

NUMBER OF APPLICATIONS FILED NUMBER OF PERMITS ISSUED APPLICATIONS CURRENT TOTAL 
------------------------------------ ------------------------------------ PENDING PERMIT OF 

MONTH FISCAL YFAR MONTH FISCAL YFAR ISSUANCE (1) ACTIVE PERMITS 
----------------- ----------------- ----------------- ----------------- ----------------- -----------------

SOURCE CATEGORY NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN 
&PERMIT SUBTYPE ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----

DOMESTIC 
NEW 1 2 0 3 13 0 0 0 0 1 9 1 5 12 0 
RW 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 
RWO 1 0 0 14 7 0 0 0 0 5 6 0 29 11 0 
MW 0 0 0 1 0 0 0 0 0 2 0 0 2 1 0 
MWO 0 0 0 9 1 0 0 0 0 5 0 0 6 1 0 

- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
TOTAL 2 2 0 27 21 0 0 0 0 13 15 1 43 25 0 235 152 70 

INDUSTRIAL 
NEW 1 1 0 3 9 15 2 0 0 2 8 16 4 9 0 
RW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
RWO 3 2 1 16 14 1 3 2 0 19 11 0 28 13 1 
MW 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 
MWO 3 0 1 8 2 2 2 0 0 9 1 1 5 1 1 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ---
TOTAL 7 3 2 27 25 18 7 2 0 30 20 17 38 23 2 168 138 297 

AGRICULTURAL 
NEW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
RW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
RWO 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
MW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
MWO 0 0 0 0 1 0 0 0 0 0 1 0 0 0 0 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
CD TOTAL 0 0 0 0 1 0 0 0 0 0 1 0 0 0 0 2 11 58 

== == === === == === 
GRAND TOTAL 9 5 2 54 47 18 7 2 0 43 36 18 81 48 2 405 301 425 

1) DOES NOT INCIDDE APPLICATIONS WITHDRAWN BY TIIE APPLICANT, APPLICATIONS \.lHERE IT WAS DETERMINED A PERMIT WAS NOT NEEDED, 
AND APPLICATIONS \.lHERE TIIE PERMIT WAS DENIED BY DEQ. 

IT DOES INCLUDE APPLICATIONS PENDING FROM PREVIOUS MONTHS AND THOSE FILED AFTER 28-FEB-86. 

NEW - NEW APPLICATION 
RW - RENEWAL WITH EFFLUENT LIMIT CHANGES 
RWO - RENEWAL WITHOUT EFFIDENT LIMIT CHANGES 
MW - MODIFICATION WITH INCREASE IN EFFWENT LIMITS 
MWO - MODIFICATION WITHOUT INCREASE IN EFFLUENT LIMITS 



?--' 
0 

I ISSUE2-R 

PERMIT SUB- SOURCE 

AIL PERMITS ISSUED BETWEEN 01-FEB-86 AND 28-FEB-86 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

CAT NUMBER TYPE TYPE ID LEGAL NAME CITY 

NPDES 

IND 100004 NPDES MWO 87628 TEK1RONIX, INC. BEAVERTON 

IND 100145 NPDES RWO 76844 ROSS ISLl\ND SAND & GRAVEL CO. PORTLl\ND 

IND 100146 NPDES RWO 36350 HALTON 1RACTOR CO. PORTLl\ND 

IND 100147 NPDES NEW 100090 TIME ENERGY SYSTEMS OF OREGON, INC. NORTH POWDER 

IND 100148 NPDES NEW 52570 MAIN ROCK PRODUCTS, INC. COQUIILE 

IND 3636 NPDES MWO 15825 u. s. PLYWOOD CORPORATION LEBANON 

IND 100149 NPDES RWO 9463 BOISE CASCADE CORPORATION INDEPENDENCE 

WPCF 

IND 100150 WPCF RWO 76205 LININGER, M. c. & SONS, INC. CENTRAL POINT 

IND 100151 WPCF RWO 93560 WALLING INVESTMENTS, INC. SALEM 

10 MAR 86 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

WASHINGTON/NWR 06-FEB-86 

MULTNOMAH/NWR 06-FEB-86 

MULTNOMAH/NWR 06-FEB-86 

UNION/ER 06-FEB-86 

COOS/SWR 06-FEB-86 

LINN/WR 28-FEB-86 

POLK/WR 28-FEB-86 

JACKSON/SWR 28-FEB-86 

MARION/WR 28-FEB-86 

DATE 
EXPIRES 

31-0CT-89 

31-DEC-90 

31-DEC-90 

30-NOV-90 

31-JAN-91 

29-FEB-88 

31-JAN-91 

31-JAN-91 

31-JAN-91 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division Februar:t 1286 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

Permit Permit '; 
Actions Actions Permit Sites Sites 
Received Completed Actions Under Reqr• g 

Month FY Month l'Y Pending Permits Permits 

General Refuse 
New 3 1 4 
Closures 4 1 3 6 
Renewals 1 33 5 23 41 
Modifications 1 9 2 63 2 
Total 2 49 9 72 49 179 179 

D~molition 

New 
Closures 1 3 
Renewals 1 1 1 
Modifications 1 2 
Total 3 3 4 12 12 

Industrial 
New 13 1 8 8 
Closures 1 2 5 1 
Renewals 3 22 2 8 25 
Modifications 5 6 1 3 4 
Total 9 42 6 24 38 104 1 Q!I 

Sludge Dis2osal 
New 
Closures 
Renewals 1 1 
Modifications 
Total 2 2 16 16 

Hazardous Waste 
New 1 9 
Authorizations 51 490 51 490 
Renewals 1 
Modifications 
Total 51 491 51 490 10 14 19 

GRAND TOTALS 62 587 66 589 103 325 330 

MllR.5S (11/84) (SB5285 .B) 

11 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division Februarl': 1286 
(Reporting Unit) (Month and Year) 

PERMIT ACTIONS COMPLETED 

* County !I Name of Source/Project * Date of * Action II 
!I * /Site and Type of Same * Action * !! 

* * !I ll ll 

Marion Woodburn Landfill 12/2/85* Amendment request 
Existing facility withd!"awn. 

Clatsop Astoria Landfill 2/10/86 Closure pemit 
Closed facility issued. 

Crook Clear Pine Mouldings 2/10/86 Permit issued. 
New woodwaste site 

Klamath Merrill Transfer Sta. 2/10/ 86 Permit renewed. 
Existing facility 

Linn Geil's Pond Landfill 2/10/86 Closure pemit 
Closed woodwaste site issued. 

Linn Old Timber Pond 2/10/86 Closure pemit 
Existing woodwaste site issued. 

Marion United Disposal Transfer 2/10/86 Permit issued. 
New reload facility 

Polk Garden Grow Co. 2/ 10/86 Permit amended. 
Existing composting 
facility 

Marion Marion Forks Hatchery 2/13/86 Letter authorization 
Existing fish carcass renewed. 
disposal site 

Wallowa Joseph Transfer Sta. 2/14/86 Permit renewed. 
Existing facility 

Lane London Transfer Sta. 2/20/86 Permit renewed. 
Existing facility 

Lane Vida Transfer Sta. 2/20/86 Permit renewed. 
Existing facilj.ty 

Morrow Turner Landfill 2/20/86 Permit amended. 
Existing facility 

Wasco Shaniko Landfill 2/20/86 Permit renewed. 
Existing facility 

Clackamas Cascade Utilities 2/28/86 Permit renewed 
Existing woodwaste site 

*Not included on December 1985 report. 

MAR.6 (5/79) 



jDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-FEB-86 AND 28-FEB-86 for Chem-Security Systems, Inc., Gilliam Co. 

,r 

DATE WASTE TYPE 

ll-FEB-86 WASTE GREASE 

13-FEB-86 FUNGICIDE WASTE 

19-FEB-86 ARSENIC CONTAMINATED WASTE PARTS 

19-FEB-86 ASBESTOS 

20-FEB-86 CONTAMINATED SOIL 

25-FEB-86 PCB CONTAMINATED SOLID 

27-FEB-86 CONTAMINATED RAIN WATER 

27-FEB-86 OUTDATED & OFFSET PHOTO CHEMICALS 

27-FEB-86 POISON LAB PACK 

27-FEB-86 STRYCHNINE TREATED BLOCKS 

10 Request(s) approved for generators in Oregon 

27-FEB-86 INDUSTRIAL ACID NEUTRALIZATION SLUDGE 

1 Request(s) approved for generators in Utah 

04-FEB-86 

04-FEB-86 

04-FEB-86 

04-FEB-86 

04-FEB-86 

~ 

C.0 

PCB ARTICLE DRAINED 

MAGNESIUM CHIPS 

NONCHLORINATED SOLVENTS/UST PROGRAM WASTE 

CHROME CONTAMINATED SOLIDS 

CHROME CONTAMINATED SOLIDS 

SOURCE 

PULP MILLS 

RCRA SPILL CLEANUP 

SEMICONDUCTORS 

AIRCRAFT PARTS 

DISPOSE NOW 

0 

0 

0 

0 

PAINTS 0 

NON-SUPERFUND SITE 0 
CLEANUP 

HAZARDOUS WASTE DISPOSAL 0 
SITE 

PHOTOFINISHING 0 
LABORATORIES 

LAl'lD & WILDLIFE 0 
CONSERVATION 

LAND & WILDLIFE 0 
CONSERVATION 

DEPARTMENT OF DEFENSE 0 

ELECTRIC SERVICES 0 

AIRCRAFT 0 

AIRCRAFT 0 

AIRCRAFT 0 

AIRCRAFT 0 

11 MAR 86 PAGE l 

DISPOSE ANNUALLY 

0.27 CUBIC YARDS 

4.32 CUBIC YARDS 

6.00 CUBIC YARDS 

100.00 CUBIC YARDS 

1,135.54 CUBIC YARDS 

10.00 CUBIC YARDS 

50.00 CUBIC YARDS 

0.97 CUBIC YARDS 

0.27 CUBIC YARDS 

0.27 CUBIC YARDS 

5,000.00 CUBIC YARDS 

2.70 CUBIC YARDS 

27.0 CUBIC YARDS 

2,000.00 CUBIC YARDS 

100.00 CUBIC YARDS 

100.00 CUBIC YARDS 

,,_ -·.-.:··• - f<""'-'"' - •:C'"< .,..,.,.,,.. __ .,, r··-·- ; "'·~·--.c;,">"''~;''~n;e< ·'°"": -:: "•'," - -.~,-.-,-·- ---,,..,-~--- "''"-- .-·-·--··-'""--'"'"-· ·--- -·:---··c-··;-,'..-·'·-·-·,..,~r;·:,,.--_..,,....-,...,-,:--:--.-,-,-~··;~c,_--•.• ..,,~,,...,,,---,.-~---. -.,..--_,-_.,...,.,,,...."""...,,,.-~..,--~,-.,....,."" 



!DISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-FEB-86 AND 28-FEB-86 for Chem-Security Systems, Inc., Gilliam Co. 

F 

11 MAR 86 PAGE 2 

DATE WASTE TYPE SOURCE DISPOSE NOW DISPOSE ANNUALLY 

04-FEB-86 CHROMATED CONTAMINATED SOLIDS 

04-FEB-86 CHROME CONTAMINATED SOLIDS 

04-FEB-86 CHROME CONTAMINATED SOLIDS 

04-FEB-86 CHROME CONTAMINATED SOLIDS 

04-FEB-86 NONCHLORINATED SOLVENTS/UST PROGRAM WASTE 

J4-FEB-86 SOLID PAINT WASTE 

)4-FEB-86 WASTEWATER TREATMENT SLUDGE 

)4-FEB-86 OIL/HEAVY METALS CONTAMINATED WASTE 

LO-FEB-86 UST PROGRAM WASTE 

Ll-FEB-86 HEAVY METALS CONTAMINATED SOLIDS 

Ll-FEB-86 HEAVY METAL CONTAMINATED SOLIDS 

ll-FEB-86 NONCHLORINATED SOLVENTS/UST PROGRAM WASTE 

ll-FEB-86 NONCHLORINATED SOLVENTS/UST PROGRAM WASTE 

11-FEB-86 CORROSIVE ACID LAB PACK 

ll-FEB-86 ORGANOTIN PESTICIDE 

ll-FEB-86 TCE CONTAMINATED SOIL 

Ll-FEB-86 BRASS PLATING TA.1\JK FILTERS 

AIRCRAFT 0 100.00 CUBIC YARDS 

AIRCRAFT 0 100.00 CUBIC YARDS 

AIRCRAFT 

AIRCRAFT 

AIRCRAFT 

0 

0 

0 

SHIP BUILDING & REPAIRING 0 

PLATING & ANODIZING 0 

NON-SUPERFUND SITE 0 
CLEANUP 

HAZARDOUS WASTE DISPOSAL 0 
SITE 

AIRCRAFT 0 

AIRCRAFT 0 

AIRCRAFT 0 

AIRCRAFT 0 

HAZARDOUS WASTE DISPOSAL 0 
SITE 

SHIP BUILDING & REPAIRING 0 

RAILROADS, LINE-HAUL 
OPERATING 

PLATING & ANODIZING 

0 

0 

100.00 CUBIC YARDS 

100.00 CUBIC YARDS 

2,000.00 CUBIC YARDS 

135.00 CUBIC YARDS 

360.00 CUBIC YARDS 

8,000.00 CUBIC YARDS 

2,000.00 CUBIC Yfu.1<.DS 

250.00 CUBIC YARDS 

250.00 CUBIC YA.RDS 

2,000.00 CUBIC YARDS 

2,000.00 CUBIC YARDS 

54.00 CUBIC YARDS 

6.21 CUBIC YARDS 

700 CUBIC YARDS 

13-FEB-86 POLLUTION CONTROL CRT FILTERCAKE WITH HEAVY HAZA..1<.DOUS WASTE DISPOSAL 0 

54.54 CUBIC YARDS 

1,000.00 CUBIC YARDS 
METALS SITE 

L3-FEB-86 OIL/HEAVY METALS CONTAMINATED WASTE 

19-FEB-86 MAGNESIUM CHIPS 

l9-FEB-86 · OIL CONTAMINATED SOLIDS 

l9-.FEB-86 HEAVY METAL CONTAMINATED SOLID 

lo
~ 

NON-SUPERFUND SITE 
CLEANUP 

AIRCRAFT 

AIRCRAFT 

AIRCRAFT 

0 

0 

0 

0 

8,000.00 CUBIC YARDS 

27.00 CUBIC YARDS 

500.00 CUBIC YARDS 

250.00 CUBIC YARDS 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-FEB-86 AND 28-FEB-86 for Chem-Security Systems, Inc., Gilliam Co. 

F 

DATE WASTE TYPE 

19-FEB-86 HEAVY METAL CONTAMINATED SOLID 

19-FEB-86 HEAVY METAL CONTAMINATED SOLID 

20-FEB-86 COPPER ARSENATE TREATED WOOD 

20-FEB-86 OIL CONTAMINATED SOIL 

20-FEB-86 OIL CONTAMINATED SOLIDS 

20-FEB-86 PCB CONTAMINATED SOLID 

SOURCE 

AIRCRAFT 

AIRCRAFT 

DISPOSE NOW 

0 

0 

WOOD PRESERVING 0 

HAZARDOUS WASTE DISPOSAL 0 
SITE 

HAZARDOUS WASTE DISPOSAL 
SITE 

PRIMARY PRODUCTION OF 
ALUMINUM 

0 

0 

20-FEB-86 INDUSTRIAL BURNER RESIDUE WITH HEAVY METALS METAL SHIPPING BARRELS, 
DRUMS 

0 

20-FEB-86 SPENT CHLOROFORM LAB PACK 

21-FEB-86 ASBESTOS CONTAMINATED WITH LEAD 

27-FEB-86 SOIL CONTAMINATED WITH CHLORI ORGANICS 

27-FEB-86 MECHANICAL ZINC PLATING WASTE 

38 Request(s) approved for generators in Washington 

49 Requests granted - Grand Total 

!--> 
C!i 

WEAVING MILLS, WOOL 

ENV. SERVICES 
CONTRACTORS 

ALKALIES & CHLORINE 

PLATING & ANODIZING 

0 

0 

0 

0 

. 

11 MAR 86 PAGE 3 

DISPOSE ANNUALLY 

250.00 CUBIC YARDS 

250.00 CUBIC YARDS 

27.00 CUBIC Y~.RDS 

324.00 CUBIC YARDS 

324.00 CUBIC YARDS 

6.94 CUBIC YARDS 

1,1350.00 CUBIC 
YARDS 

0.27 CUBIC YARDS 

550.00 CUBIC YARDS 

4.05 CUBIC YARDS 

1.55 CUBIC YARDS 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program February, 1986 
(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Actions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 8 78 19 69 190 201 
Commercial 

Airports 2 7 1 1 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

County 

Clackamas 

Clackamas 

Clackamas 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Multnomah 

Washington 

Washington 

Clatsop 

Linn 

Marion 

Marion 

Lane 

* 
* 

FINAL NOISE CONTROL ACTIONS COMPLETED 

Name of Source and Location 
* 
* 

Ash Grove Cement West (Oregon Portland 
Cement), Lake Oswego 

POFCO, 
Clackamas 

Reidel International, Inc., 
156th & Hwy 224, Clackamas 

A & A Frame and Body, 
Gresham 

Albertson's #556, 
Gresham 

Gorski & Kirks Body Shop, 
Portland 

Lion Auto Body, 
Portland 

Malden Court Auto Repair, 
Portland 

Stark Street Pizza Company, 
Portland 

Town Square Shopping Center at 
Mountain Park, Lake Oswego 

Willamette National Cemetary, 
Mt. Scott, Portland 

Beaverton High School, 
Beaverton 

Timberbest, 
Manning 

Olney (Riekkola) Quarry, 
Hwy 202, near Astoria 

Willamette Industries Paper Division, 
Millersburg 

AB & I DWV Pipe, Inc., 
Turner 

Puentes Bros. Food Company, 
Salem 

Miller Dehydrater Company, 
Eugene 

ld 

Date 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

02/86 

February, 1986 
(Month and Year) 

* 
* Action 

In Compliance 

No Violation 

In Compliance 

In Compliance 

In Compliance 

In Compliance 

In Compliance 

In Compliance 

In Compliance 

In Compliance 

No Violation 

In Compliance 

Source Closed 

In Compliance 

In Compliance 

In Compliance 

In Compliance 

In Compliance 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

County 

Deschutes 

Linn 

Multnomah 

* 
* 

FINAL NOISE CONTROL ACTIONS COMPLETED 

Name of Source and Location 

R. L. Coats Crushing, 
Coats' Ranch 

Fisher Heliport 

Westwood Corporation Heliport 

1 'I 

tJ 

* 
* Date 

02/86 

01/86 

01/86 

February, 1986 
(Month and Year) 

* • Action 

No Violation 

Boundary Approved 

Boundary Approved 





CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1986 

CIVIL PENALTIES ASSESSED DURING MONTH OF FEBRUARY, 1986: 

Name and Location 
of Violation 

Star Petroleum, Inc. 
Mt. Angel, OR 

Rock Creek Sand & 
Gravel Co. 
Clackamas County 

Lang & Gangnes Corp. 
dba/Medply 
White City, OR 

GB5512 

Case No. & Type 
of Violation 

WQ-WVR-86-04 
Negligent spill 
of 800 gallons 
gasoline. 

WQ-NWR-86-06 
Discharged turbid 
waste water to 
Clackamas River, in 
violation of permit. 

AQ-SWR-86-12 
21 days of unautho
rized boiler opera
tion; 8 days of 
excessive emissions 
from boiler. 

Date Issued Amount Status 

2/11/86 $2,500 Paid 3/3/86. 

2/14/86 $300 Paid 2/27/86 

2/27 /86 $14,300 Awaiting response 
to notice. 





February, 1986 
DEQ/EQC Contested Case Log 

ACTIONS 
LAST 
MONTH PRESENT 

1 Preliminary Issues 
2 Discovery 
3 Settlement Action 

---

4 Hearing to be scheduled 
5 Hearing scheduled 

2 
0 
3 
0 
4 
5 
0 
5 

6 HO's Decision Due 
7 Briefing 
8 Inactive 

SUBTOTAL of cases before hearings officer. 19 

9 HO's Decision Out/Option for EQC Appeal 
10 Appealed to EQC 

1 
1 
0 
2 
3 

11 EQC Appeal Complete/Option for Court Review 
12 Court Review Option Taken 
13 Case Closed 

TOTAL Cases 

15-AQ-NWR-81-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
Hrng Rfrl 

Hrngs 
NP 
NP DES 

NWR 
oss 
p 
Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 

26 

15th Hearing Section case in 1981 involving Air 
Quality Division violation in Northwest Region 
jurisdiction in 1981; 178th enforcement action 
in the Department in 1981. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General 1 
Air Quality Division 
Air Quality, Open Burning 
Central Region 
Date of either a proposed decision of hearings 
officer or a decision by Commission 
Eastern Region 
Field Burning 
Date when Enforcement Section requests Hearing 
Section schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System 
wastewater discharge permit. 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All parties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 

1 
0 
1 
0 
4 
1 
3 
5 

15 

2 
2 
0 
2 
2 

23 

Transcr 
Underlining New status or new case since last month's contested 

case log 
WQ 
WVR 

CONTES.B 

Water Quality Division 
Willamette Valley Region 



N 
,.c., 

Pet/Resp 
Name 

WAH CHANG 

WAH CHANG 

HAYWORTH FARMS, 
INC.' and 
HAYWORTH, John W. 

McINNIS ENT. 

McINNIS 
ENTERPRISES, 
LTD., et al. 

McINNIS 
ENTERPRISES, 
LTD., et al. 

CLEARWATER IND. , 
Inc. 

CLEARWATER IND. , 
Inc. 

CONTES.T 

February 1986 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

04/78 04/78 

04/78 04/78 

01/14/83 02/28/83 04/04/84 

06/17/83 06/21/83 

09/20/83 09/22/83 

10/25/83 10/26/83 

10/11/83 10/17/83 01/13/86 

01/13/84 01/18/84 01/13/86 

Prtys 

Prtys 

Resp 

Prtys 

Prtys 

Prtys 

Hrng 

Hrng 

-1-

16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

03-P-WQ-WVR-78-2012-J 
NPDES Permit 
Modification 

50-AQ-FB-82-09 
FB Civil Penalty 
of $1,000 

52-SS/SW-NWR-83-47 
SS/SW Civil Penalty 
of $500 

56-WQ-NWR-83-79 
WQ Civil Penalty 
of $14,500 

59-SS-NWR-83-33290P-5 
SS license revocation 

58-SS-NWR-83-82 
SS Civil Penalty 
of $1000 

02-SS-NWR-83-103 
SS Civil Penalty 
of $500 

Case 
Status 

Current permit in 
force. Hearing 
deferred. 

Current permit in 
force. Hearing 
deferred. 

Appealed to Court of 
Appeals. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
action. 

Briefing. 

Briefing. 

March 10, 1986 



N 
01 

February 1986 

DEQ/EQC Contested Case Log 

Pet/Resp Hrng Hrng Hrng Resp Case 
Name Rqst Rfrrl Date Code Type & No. 

VANDERVELDE, Roy 06/12/84 06/12/84 08/22/85 Dept 20-WQ-WVR-84-01 
WQ Civil Penalty 
of $2,500 

CLEARWATER 10/11/84 10/11/84 01/13/86 Hrng 24-SS-NWR-84-P 
Industries, Inc. Sewage Disposal 

Service License 
Denial 

LAVA DIVERSION 12/14/84 12/27/84 Prtys 25-WQ-CR-FERC-5205 
PROJECT Hydroelectric plant 

certification 

UNITED CHROME 02/19/85 Hr gs 02-HW-WQ-WVR-84-158 
PRODUCTS, INC. $6,000 civil penalty 

FUNRUE, Amos 03/15/85 03/19/85 06/20/85 Resp 05-AQ-FB-84-141 
Civil Penalty of $500 

~9SBPH-P9RElS~-------95fl6f85---95f~3f85----------------P~ye-----l3-HW-BR-85-~9 
PR9BB€~S HasaEaeae-wae~e 

a4e!'0eal 
€4¥4±-PeRal~y-e£ 

$~7599 

MA;EN-R9€~----------------------95f3lf85----------------PE~ye----±4-W2-SWR-8§-3± 

Vie±a~ieR-e£-NPBl3S 

pei!1114~-eeRd4~ieRs 
€4¥4±-PeRal~y-e£ 

$37599 

CONTES.T -2-

Case 
Status 

Appeal to EQC filed more 
than 30 days after hearing 
officer's decision is 
issued. 

Hearing request withdrawn. 
Order of dismissal to be 
issued. 

EQC certification denial 
appealed to Court of 
Appeals. 

Order affirming $5,000 
penalty issued 2/18/85. 

Appeal filed 2/5/86. 

No appeal to EQC. Case 
closed. 

By stipulated order EQC 
reduced $3,500 civil 
penalty to $625. 
Case Closed. 

March 10, 1986 



'[\~ 

CJ 

Pet/Resp 
Name 

DANT & RUSSELL, 
INC. 

ALTHAUSER, 
GLENN L. 

MERIT OIL & 
REFINING CO. 

E .J. BARTELLS CO. 

AMCOAT, INC. 

BRAZIER FOREST 
PRODUCTS 

NULF, DOUG 

DOERFLER, RICHARD 

CONTES.T 

February 1986 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

05/31/85 05/31/85 03/21/86 Prtys 

07/08/85 07/16/85 09/20/85 Hr gs 

07/24/85 11/19/85 Prtys 

10/04/85 10/08/85 02/27/86 Prtys 

10/15/85 10/23/85 04/041'.'.86 Prtys 

11/22/85 12/12/85 02/10/86 Prtys 

01/10/86 01/13/86 Prtys 

01/24/86 01/31/86 04/11/86 Prtys 

-3-

15-HW-NWR-85-60 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

17-SW-NWR-85-77 
Unauthorized Waste 
Disposal 

20-WQ-NWR-85-61 
WQ Civil Penalty of $1,200 

21-AQ/WQ/SW-NWR-85-78 
$10,000 Civil Penalty 

22-HW/WQ-NWR-85-85 
$5,000 civil penalty 

23-HSW-85 
Declaratory Ruling 

Ol-AQFB-85-02 
$500 Civil Penalty 

02-AQFB-85-03 
$300 Civil Penalty 

Case 
Status 

Hearing rescheduled. 

Decision issued 3/5/86. 

Settlement action. 

Hearing scheduled. 

Hearing rescheduled. 

Briefing. 

Preliminary issues. 

Hearing scheduled. 

March 10, 1986 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERflOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item C, April 25, 1986, EQC Meeting 

TAX CREDIT APPLICATIONS 

The Tax Credit program is governed by ORS 468.150 through 468.190. 
In 1983 the Legislature made substantial changes to the program which took 
effect January 1, 1984. These effect the types of facilities eligible, 
the amount of tax credit available and requirements with which an applicant 
must comply. Attached is a brief summary of the statutes and rules 
applying to facilities completed before and after December. 31, 1983. This 
summary is intended to assist in the evaluation of the tax credit staff 
reports. 

Director's Recommendations 

It is recommended that the Commission take the following action: 

1. Issue 
laws: 

Appl. 
No. 

T-1760 

T-1765 

T-1766 

T-1780 

T-1782 

T-1792 

tax credit certificates for facilities subject to old tax credit 

Applicant 

James A. Metcalfe 

GNB Incorporated 

GNB Incorporated 

Teledyne Industries, Inc. 

Teledyne Industries, Inc. 

Freres Lumber 

Facility 

Manure Control System 

Acid Spill Control System 

Pretreatment System 

Modified pH Neutralization 
System 

Vaughn Lagoon 
Pumper System 

Hot Water Recycling System 



EQC Agenda Item C 
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Appl. 
No. 

T-1794 

T-1795 

T-1803 

T-1805 

T-1806 

T-1807 

T-1808 

T-1809 

T-1810 

T-1811 

T-1812 

T-1813 

T-1816 

Applicant 

Medford Corporation 

Medford Corporation 

Pacific Power and Light 

Pacific Power and Light 

Pacific Power and Light 

Teledyne Industries, Inc. 

Teledyne Industries, Inc. 

Teledyne Industries, Inc. 

Teledyne Industries, Inc. 

Purdy Corporation 

Medford Corporation 

Medford Corporation 

Bracelin & Yeager Asphalt 
Co. 

Facility 

Bag Filter Dust 

Log Yard Waste Wood 
Handling System 

Oil Spill Containment System 

Oil Spill Containment System 

Oil Spill Containment System 

Oil/Water Separator 

waste Oil storage Tank 

Concrete Containment Sump 

Flow Meter and Sampler 

Bag house 

Sealing Three Veneer 
Dryers 

New Paint Line to Reduce VOC's 

Venturi Wet Scrubber 

2. Issue tax credit certificates for facilities subject to the new tax 
credit laws: 

Appl. 
No. 

T-1776 

T-1777 

T-1788 

T-1789 

T-1793 

T-1802 

Applicant Facility 

Kenneth M. Jenck Manure Control Facility 

Norman Miller Manure Control Facility 

Sam Oberg Manure Control Facility 

International Paper Company Spill Control System 

Intel Corporation pH Neutralization System 

Pacific Power and Light Oil Spill Containment System 
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3. Revoke Certificate No. 181 issued August 13, 1971 to Publishers Paper 
Company. The sulfite pulping process at the Newberg Division has 
been permanently shut down. (Letter attached.) 

s. Chew:y 
(503) 229-6484 

MY2543 
Attachment 
Apr i1 10, 1986 

Fred Hansen 
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Proposed April 25, 1986 Totals: 

Air Quality 
water Quality 
Hazardous/Solid Waste 
Noise 

Proposed Tax Credits Subject 
to the 1983 Tax Credit Law: 

Proposed Tax Credits Not Subject 
to the 1983 Tax Credit Laws: 

1986 Calendar Year Totals not 
including Tax Credits Certified 
at this EQC Meeting: 

MY2543 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

$1,257,800.00 
1,766,369.41 

991,935.00 
-0-

$4,016,104.41 

$1,410,509.76 

$2,605,594.65 

$1,376,653.80 
898,099.81 
138,388.22 
18,387.00 

$2,431,528.83 



Summary of Pollution Control Tax Credit Program Requirements 

Facilities completed after December 31, 1983 are subject to 1983 legislation. 
are subject to the law in effect when the facility is built. 

I. Eligibility 

1. Compliance. 

2. Date of erection, 
construction of 
installation. 

3. Must be necessary to 
satisfy the intents and 
purpose of applicable 
statute and regulations 
adopted thereunder. 

MY2305 (4/86) 

Facilities completed after 
December 31, 1983 

The facility complies with DEQ 
statutes and rules or Commission 
orders or permit conditions. 

(a) air or water pollution 
construction of construction 
or control facility--on or 
after January 1, 1967; 

(b) noise pollution control facility-
on or after January 1, 1977; 

(c) solid waste, recycling or 
resource recovery facility--on 
or after January 1, 1973; 

(d) hazardous wastes or used 
oil facility--on or after 
January 1, 1984. 

Air and water facilities 
ORS 468 

Noise facilities 
ORS 467 

Solid waste and used oil 
ORS 459 

-1-

Facilities built before December 31, 1983 

Facilities completed before 
January 1, 1984 

(a) air or water pollution 
construction of construction 
or control facility--on or 
after January 1, 1967; 

(b) noise pollution control facility 
on or after January 1, 1977; 

(c) solid waste, recycling or 
resource recovery facility--on 
or after January 1, 1973; 



Summary of Pollution Control Tax Credit Program Requirements 

Facilities completed after December 31, 1983 are subject to 1983 legislation. 
are subject to the law in effect when the facility is built. 

II. Application Deadlines 

1. Preliminary Certification 
Application. 

2. Final Certification 
Application. 

III. Certification Requirements 

1. Purpose. 

MY2305 (4/86) 

Facilities completed after 
December 31, 1983 

Must be submitted 30 days before 
commencement of construction, 
unless DEQ finds application 
complete and notifies applicant 
that he/she may proceed. 

A completed application must be 
received by DEQ within 2 years of 
substantial completion of the 
facility. 

The principal purpose of the facility 
is to comply with a requirement 
imposed by DEQ, EPA or a regional air 
pollution authority to prevent, 
control or reduce air, water or noise 
pollution or solid or hazardous waste 
or to recycle or provide for the 
appropriate disposal of used oil; or 

The sole purpose of the facility is to 
prevent, control or reduce substantial 
quantity of air, water or noise 
pollution or solid or hazardous waste 
or to recycle or provide for the 
appropriate disposal of used oil. 

-2-

Facilities built before December 31, 1983 

Facilities completed before 
January 1, 1984 

Must be submitted before 
commencement of construction. 

A completed application must be 
submitted to DEQ by January 1, 1986. 

A substantial purpose of the 
facility is the prevention, 
control or reduction of air, 
water, or noise pollution or solid 
waste, hazardous wastes or used 
oil. 



Summary of Pollution Control Tax Credit Program Requirements 

Facilities completed after December 31, 1983 are subject to 1983 legislation. 
are subject to the law in effect when the facility is built. 

Facilities built before December 31, 1983 

MY2305 (4/86) 

Facilities completed after 
December 31, 1983 

Solid waste facilities must also have 
the following: 

1. The substantial purpose of the 
facility is to utilize material 
that would otherwise be solid 
waste; 

2. The end product of the utilization 
is a usable source of power or 
other item of real economic value; 

3. The end product of the utilization, 
other than a usable source of power, 
is competitive with an end product 
produced in another state; and 

4. Oregon law regulating solid waste 
imposes standards at least 
substantially equivalent to 
federal law. 

-3-

Facilities completed before 
January 1, 1984 

Solid waste facilities must also have 
the following: 

1. The substantial purpose of the 
facility is to utilize material 
that would otherwise be solid 
waste; 

2. The end product of the utilization 
is a usable source of power or 
other item of real economic value; 

3. The end product of the utilization, 
other than a usable source of power, 
is competitive with an end product 
produced in another state; and 

4. Oregon law regulating solid waste 
imposes standards at least 
substantially equivalent to 
federal law. 

In addition, solid waste facilities 
commenced after December 31, 1980, but 
completed prior to December 31, 1983 
shall only be certified if they meet 
the following additional criteria. 



Swnmary of Pollution Control Tax Credit Program Requirements 

Facilities completed after December 31, 1983 are subject to 1983 legislation. 
are subject to the law in effect when the facility is built. 

2. Percent allocable 

MY2305 (4/86) 

Facilities completed after 
December 31, 1983 

The percent allocable is 
certified in one percent 
increments from l to 100 
percent. 

-4-

Facilities built before December 31, 1983 

Facilities completed before 
January 1, 1984 

1. The facility is necessary to 
assist in solving a severe or 
unusual solid waste, hazardous 
wastes, or used oil problem; 

2. The facility will provide a new 
or different solution to a solid 
waste, hazardous wastes or used 
oil problem than has been 
previously used, or the facility 
is a significant modification 
and improvement of similar 
existing facilities; or 

3. The Department has recommended 
the facility as the most 
efficient or environmentally 
sound method of solid waste, 
hazardous wastes, or used oil 
control. 

The percent allocable is certified 
in the following increments: 

80 percent or more, 60 percent 
or more and less than 80 percent, 
40 percent or more and less than 
60 percent, 20 percent or more 
and less than 40 percent, or less 
than 20 percent. 



Application No. T-1760 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

James A. Metcalfe 
J & L Dairy 
3700 Possetti Road 
Tillamook, OR 97141 

The applicant owns and operates a dairy farm at Tillamook, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a manure control system 
consisting of 1) Two 6• high concrete retaining walls, 2) A 70 1 x 60' 
dry storage area and 3) A 75 1 x 95 1 galvanized metal roof. 

Request for Preliminary Certification for Tax Credit was made 
April 7, 1982, and approved May 7, 1982. Facility is subject to the 
1981 tax credit law. Construction was initiated on the claimed 
facility June 1982, completed August 1982 and the facility was placed 
into operation August 1982. The application was received on September 
9, 1985, and found to be complete on December 31, 1985. Applications 
for those facilities completed before January 1, 1984, must be 
submitted by January 1, 1986. This requirement is, therefore, met. 

Facility Cost: $36,534.75 (Accountant's Certification was provided). 

The accountant 1 s certification showed a total project cost of 
$36,534.75. The U.S. Department of Agriculture Stabilization and 
Conservation Service reimbursed the applicant $26 ,593.00. This amount 
will be subtracted by the applicant from the amount of tax credit for 
which he is eligible when he files his state income tax form. 

3. Eyaluation of Application 

Prior to installation of the claimed facility, inadequate manure 
storage areas forced the applicant to spread manure onto saturated 
fields during wet winter months. Contaminated runoff would enter the 
Kilchis River. Occasionally when the river flooded, water would back 
up into the manure storage area causing additional contamination of 
the river. The barn is located on the bank of the Kilchis River. The 
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concrete retaining walls and covered dry storage facility contain the 
manure and effectively separate it from the river. Manure is now only 
spread on the land during dry periods of the year. There is no 
significant return on investment from this project. The sole purpose 
of these facilities is to control wastes from the farm operation to 
reduce contamination of the Tillamook Bay Drainage Basin. 

The Department conducted water quality surveys in Tillamook Bay during 
1979 - 1980. The surveys concluded that dairy operations were a major 
cause of high bacterial contamination in the drainage basin which 
threatened the oyster industry. The Department required the 
development of a Tillamook Bay Drainage Basin Agricultural Non-Point 
Source Pollution Abatement Plan which was incorporated into the North 
Coast Basin Water Quality Management Plan by the Environmental Quality 
Commission on August 28, 1981. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes of 
ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$36,534.75, with 80 percent or more allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application 
No. T-1760. 

L.D. Patterson:c 
(5030) 229-5374 
April 3, 1986 
WC368 



Application No. 1765 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

GNB Incorporated 
Automotive Battery Division 
P. 0. Box 64100 
St. Paul, MN 55164 

The applicant owns and operates a lead battery manufacturing facility 
at Salem, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a 16' x 17' acid-brick 
lined concrete pad, sump, pump and associated piping. 

Request for Preliminary Certification for Tax Credit was made October 
15, 1979, and approved November 20, 1979. Facility is subject to 
the 1981 tax credit law. Construction was initiated on the claimed 
facility November 15, 1979, completed April 15, 1980, and the 
facility was placed into operation April 15, 1980. 

Final tax credit applications for facilities completed before 
January 1, 1984 must be submitted to DEQ by January 1, 1986. The 
application was submitted by January 1, 1986. This requirement has, 
therefore, been met. 

Facility Cost: $51,945.00 (Accountant's Certification was provided). 

3. Evaluation of Application 

Prior to installation of the claimed facility, acid storage and mixing 
was conducted in tanks located over soil with no spill control 
facilities provided. Spills could contaminate soils and groundwater. 
The new facility collects spills in a brick-lined sump (within a 
brick-lined spill containment pad) where the acid is pumped to a waste 
water neutralization system. Neutralized effluent flows to the City 
of Salem's system. This facility is a spill control system which 
protects soils and groundwater. There has been no return on 
investment. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1) (a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $51,945.00 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1765. 

Larry D. Patterson:l 
(503) 229-5374 
April 9, 1986 
WC82 



Application No. T-1766 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

GNB Incorporated 
Automotive Battery Division 
P.O. Box 64100 
St. Paul, MN 55164 

The applicant owns and operates an automotive battery manufacturing 
facility at Salem, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a pretreatment 
neutralization system consisting of: 

a. 2 - 1500 Gallon Tanks, 
b. 2 - 1/2 HP Mixers, 
c. Acid Resistant Pumps and Sump, 
d. Lime Slurry Mixer and Feeder, 
e. Electrical Control Components, and 
f. Concrete Block Building Enclosure. 

Request for Preliminary Certification for Tax Credit was made 
October 22, 1979, and approved November 20, 1979. Facility is subject 
to the 1979 tax credit law. Construction was initiated on the claimed 
facility November 1979, completed May 1980, and the facility was 
placed into operation May 1980. 

Final tax credit applications for facilities completed before 
January 1, 1984 must be submitted to DEQ by January 1, 1986. The 
application was submitted by January 1, 1986. This requirement has, 
therefore, been met. 

Facility Cost: $45,610.00 (Accountant's Certification was provided). 

3. Evaluation of Application 

Due to the discharge of low pH waste water to the City of Salem's 
sewerage system, the City required the installation of an improved 
neutralization system. waste water is collected in an acid resistant 
sump where it is pumped to mixing tanks. Lime slurry is metered into 
the tanks until the proper pH is obtained. Upon reaching an 
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acceptable pH, each tank is released to the sewer on a batch basis. 
This facility has consistently met the p~etreatment requirements of 
the City. There has been no return on investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165 (1) (a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $45,610.00 
with 80 percent or more allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1766. 

Larry D. Patterson:y 
(503) 229-5374 
April 9, 1986 
WY2578 



Application No. 1780 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 • Applicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
P,O.Box 460 
Albany, OR 97321 

The applicant owns and operates a zirconium, hafnium, tantalum, 
titanium, and niobium production plant at Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an improvement to an 
existing waste water pH neutralization system consisting of piping, 
valves, electrical equipment and instrumentation. 

Request for Preliminary Certification for Tax Credit was made February 
3, 1977 1 and approved January 16, 1978. Facility is subject to the 
1975 tax credit law, Construction was initiated on the claimed 
facility April 1977 1 completed December 27, 1978, and the facility was 
placed into operation December 27, 1978. The application was 
submitted by January 1, 1986. Applications for those facilities 
completed before January 1, 1984, must be submitted by January 1, 
1986. This requirement is, therefore, met. 

Facility Cost: $24,162 (Accountant's Certification was provided). 

3, Eyaluation of Application 

Prior to installation of the claimed equipment, waste water was 
neutralized with waste hydrofluoric acid. Not only did this add 
fluoride to the water, it did not prove to be a reliable 
neutralization system because the strength of the acid varied widely, 
This resulted in wide fluctuations in effluent pH which often caused 
violations of the NPDES permit. The new system relies on dilute 
sulfuric acid to neutralize the waste water. Since the strength of 
the acid is very consistent, the modified neutralization system has 
proven to be much more reliable. Although hydrofluoric acid is now 
recycled, the applicant purchases new sulfuric acid for use in the 
neutralization system. The cost of recycling the waste hydrofluoric 
acid and of purchasing the sulfuric acid out weigh the value of the 
recovered acid. There is no return on investment from the claimed 
facility. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $24, 162 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1780. 

L.D. Patterson:c 
(503) 229-5374 
April 4, 1986 
WC377 



Application No. T-1782 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Aoplicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
P. o. Box 460 
Albany, Oregon 97321 

The applicant owns and operates a zirconium, hafnium, tantalum, 
titanium, and niobium Production Plant at Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Vaughn Lagoon Pumper 
System, floats, 100 hp motor, chopper pump, electrical cable, wire 
rope and electrical winch, and piping. 

Request for Preliminary Certification for Tax Credit was made January 
10, 1980, and approved January 15, 1980. Facility is subject to the 
1981 tax credit law. Construction was initiated on the claimed 
facility February 1980, completed September 15, 1980, and the 
facility was placed into operation September 15, 1980. The 
application was received on December 3, 1985 and found to be complete 
on December 12, 1985. Application for those facilities completed 
before January 1, 1984, must be submitted by January 1, 1986. 

Facility Cost: $31,149.00 (Accountant's Certification was provided). 

3, Evaluation of Application 

Prior to installation of the claimed facility, waste water was 
bypassed around the settling ponds during dredging. This occasionally 
resulted in suspended solid concentrations which exceeded the NPDES 
permit limits. Dredging consisted of moving the sludge with fire 
hoses and a dragline to a fixed sludge pump. This did not prove to be 
an effective system for solids removal. The new facility consists of 
a floating pumper system with a deep draft intake which can be moved 
from shore. The system can remove solids without interrupting the 
operation of the settling ponds, Solids removed from the ponds are 
pumped for disposal to the "Farm Ponds" north of the Plant site. 
There is no return on investment from this facility. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $31, 149.00 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1782. 

L.D. Patterson:c 
(503) 229-5374 
WC253 
March 4, 1986 



Application No. 1792 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIE.V REPORT 

1 • Applicant 

Freres Lumber Co., Inc. 
P. 0 Box 312 
Lyons, OR 97358 

The applicant owns and operates a plywood veneer manufacturing 
facility at Lyons, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a hot water recycling 
system for peeler block conditioning. The system consists of: 

a. Effluent collection sump, 
b. Two stainless steel pumps, 
c. 18 inch diameter stainless steel insulated piping, 
d. Heat exchanger, and 
e. Miscellaneous valves and piping. 

Request for Preliminary Certification for Tax Credit was made May 18, 
1981, and approved July 6, 1981. Facility is subject to the 1981 tax 
credit law. Construction was initiated on the claimed facility July 
6, 1981, completed March 15, 1982, and the facility was placed into 
operation March 15, 1982. Final tax credit application for facilities 
completed before January 1, 1984 must be submitted to DEQ by January 
1, 1986. The application for the facility was received by DEQ on 
December 23, 1985. This requirement has, therefore, been met. 

Facility Cost: $74,230.00 (Accountant's Certification was provided). 

3. Eyaluation of Application 

Prior to installation of the claimed facility, steam was used to 
soften wood blocks to aid in peeling to make veneer. Once the steam 
condensed it was discharged to the log pond which periodically 
overflowed to the North Santiam River. The discharge of log 
conditioning waters is prohibited by federal standards. The new 
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system recirculates hot water through a closed heat exchanger prior to 
reuse for softening the wood blocks. As the hot water leaves the 
softened wood blocks, it is collected in a sump where it is screened 
and pumped back through the heat exchanger. The screenings are sold 
as hog fuel, but the income is far outweighed by the expense of 
operating the recycle system. The recirculation system has eliminated 
all discharges of log conditioning water. There is no return on 
investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 46 8.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1 )(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $74,230.00 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1792. 

L.D. Patterson:c 
(503) 229-5374 
WC358 



Application No. T-1794 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Appl jcant 

Medford Corporation 
Sel ply 
P.O. Box 550 
Medford, OR 97501 

The applicant owns and operates a decorative wood panel processing 
pl ant at 8th & Avenue 11G11 , White City, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of a Carothers· 
type bag filter dust collection system. 

Request for Preliminary Certification for Tax Credit was made on 
March 19, 1978 and approved on April 18, 1978. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983 si nee the facility was completed 
before January 1, 1984. 

Construction was initiated on the cl aimed facility in May 1979, 
completed in July 1979, and the facility was placed into operation in 
August 1979. 

The application was received on December 23, 1985 and the application 
was considered complete on December 23, 1985. Final tax credit 
application for facilities completed before January 1, 1984 must be 
submitted to DEQ by January 1, 1986. This requirement is therefore 
met. 

Facility Cost: $139,835 (Accountant's Certification was provided). 

3. Eyaluatjon of Appljcatjon 

The claimed facility consists of a Carothers, model 460, bag filter 
dust collector. This facility was required by the Department to 
control particulate emissions from all of their cyclones. 
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The facility has been inspected by Department personnel numerous times 
since installation and has been found to be operating in continuous 
compliance since installation. 

Approximately 200 tons of sawdust and sanderdust is collected by the 
baghouse annually. This wood waste, which has an economic value of 
approximately $2,000, is used as a fuel source. The annual operating 
expenses are reported by the applicant to be $33,547 and are as 
follows: 

Utilities 
Labor 
Maintenance 
Property Tax 
Insurance 

Total 

$27, 747 
l.200 
l,200 
2,000 
1.400 

$33 ,547 

Since the operating expenses exceed the economic value of the 
recovered wood waste, there is no return on the investment in the 
facil tiy and 80 percent or more of the facility cost is allocable to 
pollution control. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January l, 1967, as 
required by ORS 468.165(1) (a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
po 11 uti on control is 80 percent or more. 

5. Pirector•s Recommendatjon 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $139,835 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1794. 

W.J. FULLER:a 
AA5298 
( 503) 229-57 49 
March 28, 1986 



Application No. 1795 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Medford Corporation 
Rogue River 
P.O. Box 550 
Medford, OR 97501 

The applicant owns and operates a veneer plant at Rogue River, Oregon. 

Application was made for tax credit for a solid waste pollution 
control facility. 

2. Description of Claimed Facility 

The facility described in this application consists of a handling 
system for log yard waste wood. Major items include: 

Blacktop 
Hammer Hogs 
Fines Bin 
Chip feeder 
International Tractor Loader 

$906,932 
25,000 
40,000 

8,276 
11,650 

$991 ,935 

Request for Preliminary Certification for Tax Credit was made on 
June 26, 1978, and approved on March 19, 1979 (a request for 
additional information was sent to the applicant on July 13, 1978 -
information was received on February 27, 1979). 

Construction was initiated on the claimed facility on July 6, 1978, 
completed in March 1981, and the facility was placed into operation in 
March 1981. Final tax credit certification applications for 
facilities completed before January 1, 1984 must be submitted to DEQ 
by January 1, 1986. The application for this facility was received on 
December 23, 1985. The requirement is, therefore, met. 

Facility Cost: $991 ,935 (Accountant's Certification was provided). 

3. Evaluation of Application 

The major portion of this tax credit application consists of log yard 
paving (nine acres). Prior to paving the wood and bark was 
contaminated with dirt and rock and was landfilled. Paving has 
eliminated 3,500 units per year from landfill, reduced dust emissions 
and substantially reduced the need for locating new landfill sites. 
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Construction was started prior to December 31, 1980, therefore, the 
1979 tax credit laws apply. Prior to December 31, 1980, log yard 
paving was considered an eligible solid waste facility. The initial 
log yard paving certification (T-860 - copy attached) granted in 

June, 1977, established procedures for processing such facilities. 
The essential element established was that income from recovered 
material (at time of final application) must exceed cost savings for 
operation to meet the "substantial" requirement in the law. 

Cost savings analysis for the Medford Corporation, Rogue River by 
paving follows: 

1. Annual cost savings 

Annual rock replacement 
Yard clean-up costs 
Annual equipment maintenance 

2. Annual cost of paving 

Interest expense of 10 years at 10% 
Pavement maintenance 
Property taxes @ 19.12/M 
Depreciation 10 year S.L. 

Pre-tax savings (cost savings -

$ 19 ,230 
87,200 
36,000 

$142 ,430 

$ 10,000 
15,000 
13,384 
70,000 

$168,384 

cost of paving) ($ 25,954) 

Net after tax savings ($ 12,977) 

Value of the recovered wood product for fuel is estimated at $17,500 
per year. Based on the criteria established in T-860, the facility 
would meet the substantive definition (value of recovered waste 
exceeds operational savings). 

The facility is exempt from percentage allocable (solid waste 
facilities constructed prior to January 1, 1984 are 100% eligible). 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. As required by ORS 468.165, the facility was under construction 
on or after January 1 , 1973, and 

(1) The substantial purpose of the facility is to utilize 
material that would otherwise be solid waste by burning 
of materials for their heat content; 
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(2) The end product of the utilization is a usable source of 
power; and 

(3) The Oregon law regulating solid waste imposes standards at 
least substantially equivalent to the federal law. 

c. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 459, and the rules adopted under that chapter. 

d. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $991,935 
with 100 percent allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1795. 

E.A. Schmidt:b 
(503) 229-5157 
February 14, 1986 
SB5335 
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State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TAX RELIEF APPLICATION REVIEW REPORT 

Ulflf' I • 'f·-860 

Date June 22, 19TI 

1. Applicant 

2. 

Bohemia, Inc~ 

P. o. Box 1819 
Eugene, Oregon 97401 

The applicant owns and operates a veneer and lumber mill and a bark extraction 
plant at Coburg in Lane County, Oregon. 

Description of Facility 

The facility claimed in this application consists of 600,000 square feet of 
black top paving over the plant log storage, handling and scaling yard. 

The construction of claimed facility started in July 1975 and was completed in 
November 1976. • 

Certification is claimed under the 1973 Act as amended in 1975 with 100 percent 
of the cost allocated to pollutior,t control for utilization of solid waste. 

Facility costs: $473,247.67 (accountant's certification was attached to ap
plication). 

3. Evaluation of Application 

Bohemia, Inc. submitted a Request for Preliminary Certification for Tax Credit 
to the Department, which was approved on July 2, 1976. 

Prior to the paving of the Bohemia Coburg plant log yard 21,000 tons per year of 
wood.waste, mud and rock was landfilled. The paving eliminated the mud problem, 
dust emissions and landfill disposal of solid waste. The clean recoverable 
portion of the waste is now picked up off the yard and fed into Bohemia's wood 
products utilization facility, to be utilized as raw bark for the bark extrac
tion plant or hog fuel. 

Bohemia,Inc. submitted to the Department on June 13 and 16, 1977, full, up-to
date information, prepared from 1976 operational data. The new cost saving 
analysis prepared by Bohemia, Inc. indicates that value of the bark ($33,771) 
recovered from paved Coburg log yard is greater than annual operational savings 
($26,021). 

The Department requested its legal counsel for informal opinion on the following 
issues as related to this application: 
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1. Whether or not "The Substantial Purpose of Claimed Facility" as defined in 
the ORS 468.165 can be measured through cost benefits analysis. 

2. Whether the circumstances prior to construction of claimed facility or the 
circumstances at the time of final application preparation are governing. 

The legal counsel agreed with the Department's interpretation of ORS 
468.165 (1) (b) (A) and confirmed the interpretation of "~'he Substantial Purpose 
of Claimed Facility" can be measured through cost benefits analysis. 
Furthermore, it is legal counsel's opinion that circumstances at the time of 
final application preparation are governing. 

In future applications for paved log yards, the Department will require cost 
saving analysis similar to those prepared by Bohemia, Inc. for Coburg log yard as 
follows: 

l. Annual Cost Savings 

a. Annual Rock Replacement 
b. Annual Clean-up Cost 
c. Annual Equipment Maintenance 
TOTAL 

2. Annual Cost of Paving 

$33,600 
89,048 
26,348 

$148,996 

a. Interest Expense 10 Years at 9 percent 
(Average) 

b. Pavement Maintenance 20¢ per sq/yd 
c. Property Taxes 
d. Depreciation 10 Years Straight Line 

5 Percent Salvage 
TOTAL 

Pre-tax Savings (cost savings - cost of paving) 

Corporation Income Taxes at 51.38 percent 

Net after Tax Savings .. 

$26,605 
13,333 
10,262 
45,27~ 

$95,478 

$53,518 

$27,497 

$26,021 

In conclusion the claimed facility eliminated generation of 21,000 tons per year 
of solid waste, mud problems, dust emissions, and substantially reduced the need 
for new landfill sites. Considering that the value of the recovered bark is 
greater than the annual operational savings, it appears that the substantial 
purpose for the construction of the claimed facility was pollution control and 
utilization of solid wastes. 

The Department concludes that the claimed facility does meet the requirements of 
ORS 468.165(1) (b) and is therefore eligible for certification. 

4. Director's Recommendation 

It is recommended that a Pollution Control Facility Certificate be issued 
pursuant to ORS 468.165(1) (b) for the claimed facility in Application T-860, 
such certificate to bear the actual cost of $473,247.67. 



Application No, T-1803 

State of Oregon 
Department of Environmental Quality 

TAX Rl!LIEF APPLICATION REVIEW REPORT 

1. Applicant 

Pacific Power & Light Company 
920 S.W. 6th Avenue 
Portland, OR 97204 

The applicant owns and operates the Dixonville electrical substation 
near Rose burg, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an oil spill containment 
system consisting of: 

a. A 5000 square foot guni te lined oil/water separation 
pond with an 18-inch inverted outlet, 

b. A 38.5• x 11' x 4.5' concrete containment basin, and 

c. Two concrete tank support pads. 

Request for Preliminary Certification for Tax Credit was made 
June 22, 1983, and approved June 29, 1983. Facility is subject 
to the 1981 tax credit law. Construction was initiated on the 
claimed facility October 1, 1983, completed November 18, 1983, 
and the facility was placed into operation November 18, 1983. 
Final tax credit applications for facilities completed before 
January 1, 1984 must be submitted to DEQ by January 1, 1986. The 
application was submitted by January 1, 1986. This requirement 
has, therefore, been met. 

Facility Cost: $40,510.71 (Accountant's Certification was 
provided). 

3. Evaluation of Application 

The Dixonville substation is situated on a hillside above Deer 
Creek. Prior to installation of the claimed facility, there were 
no means to contain oil spills. To comply with requirements of 
the federal government, the applicant installed oil spill 
containment facilities at the substation. A 5000 ft2 gunite 
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lined pond was constructed at the low end of the substation to 
provide oil/water separation capabilities. Runoff flowing 
through the inverted syphon enters Deer Creek. A concrete 
secondary containment sump was constructed under an existing 
10,000 gallon oil storage tank, and two other existing 2,500 
gallon oil tanks were relocated on new concrete support pads 
where spillage would enter the gunite separation pond. This 
facility provides containment capabilities for any oil spills 
which could occur from the tanks and transformers at the 
substation. There is no return on investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1 )(a). 

c, Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more, 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of 
$40,510.71 with 80 percent or more allocated to pollution 
control, be issued for the facility claimed in Tax Credit 
Application No. T-1803. 

L.D. Patterson:h 
(503) 229-5374 
March 31, 1986 
WH691 



1. Applicant 

Pacific Power 
920 s. w. 6th 
Portland, OR 

Application No. 1805 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

& Light 
Avenue 
97204 

Company 

The applicant owns and operates a hydroelectric generating plant 
(Prospect lf2) near Prospect, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an oil spill containment 
system consisting of angle iron, ABS drain pipe, and a 2,000 gallon 
oil/water separator. 

Request for Preliminary Certification for Tax Credit was made June 29, 
1981, and approved July 17, 1981. Facility is subject to the 1981 tax 
credit law. Construction was initiated on the claimed facility M arch 
1982, completed June 1982, and the facility was placed into operation 
June 1982. The application was submitted by January 1, 1986. 
Applications for those facilities completed before January 1, 1984, 
must be submitted by January 1, 1986. This requirement is, therefore, 
met. 

Facility Cost: $13,744.96 (Accountant's Certification was provided). 

3, Eyaluation of Application 

The Prospect lf2 hydroelectric plant is located on the bank of the 
north fork of the Rogue River. Prior to installation of the claimed 
facility, there were no means to contain oil spills. To comply with 
requirements of the federal government, the applicant installed oil 
spill containment facilities in the powerhouse. Angle iron was fixed 
around the perimeter of the existing transformer foundations to direct 
any oil leakage through a new 2,000 gallon oil/water separator. With 
this system in place, all drainage from the transformer area is 
controlled prior to entering the Rogue River. There is no return on 
investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 
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b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165 (1 )(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $13 1 744.96 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1805. 

L.D. Patterson:c 
(503) 229-5374 
April 3, 1986 
WC370 



Application No. 1806 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Pacific Power & Light Company 
920 S. W. 6th Avenue 
Portland, OR 97204 

The applicant owns and operates a hydroelectric generating plant 
(Prospect ii3) near Prospect, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an oil spill containment 
system consisting of angle iron, ABS drain pipe, and a 2 ,ooo gallon 
oil/water separator. 

Request for Preliminary Certification for Tax Credit was made June 29, 
1981, and approved July 17, 1981. Facility is subject to the 1981 tax 
credit law. Construction was initiated on the claimed facility M arch 
1982, completed June 1982, and the facility was placed into operation 
June 1982. The application was submitted by January 1, 1986. 
Applications for those facilities completed before January 1, 1984, 
must be submitted by January 1, 1986. This requiranent is, therefore, 
met. 

Facility Cost: $4,136.23 (Accountant's Certification was provided). 

3. Eyaluation of Application 

The Prospect ii3 hydroelectric plant is located on the bank of the 
middle fork of the Rogue River. Prior to installation of the claimed 
facility, there were no means to contain oil spills. To comply with 
requiranents of the federal government, the applicant installed oil 
spill containment facilities in the pcwerhouse. Angle iron was fixed 
around the perimeter of the existing transformer foundations to direct 
any oil leakage through a new 2 ,000 gallon oil/water separator. With 
this system in place, all drainage from the transformer area is 
controlled prior to entering the Rogue River. There is no return on 
investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requiranents of 
ORS 468.175, regarding preliminary certification. 
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b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 46 8 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $4, 136. 23 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1806. 

L.D. Patterson:c 
(503) 229-5374 
April 3, 1986 
WC371 



Application No. T-1807 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
P.O. Box 460 
Albany, OR 97321 

The applicant owns and operates a zirconium, hafnium, tantalum, and 
niobium production plant at Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an oil/water separator 
for the Boring Mill. 

Request for Preliminary Certification for Tax Credit was made 
November 22 1 1978, and approved February 21, 1979. Facility is 
subject to the 1979 tax credit law. Construction was initiated on the 
claimed facility March 1979, completed June 21, 1979, and the facility 
was placed into operation June 21, 1979. The application was 
submitted by January 1, 1986. Applications for those facilities 
completed before January 1, 1984, must be submitted by January 1, 
1986. This requirement is, therefore, met. 

Facility Cost: $12,136. 

3. Eyaluation of Application 

Prior to installation of the claimed facility, metal chips from the 
Boring Mill were stored on the ground. During rainfall events, oil on 
the chips would be washed off resulting in the discharge of 
contaminated storm runoff. The chips are now stored on a paved area 
where the drainage is collected and conveyed through the claimed 
oil/water separator. The effluent from the separator is plumbed to 
the plants waste water treatment system. A waste oil recycler 
periodically removes the contents of the oil/water separator for 
reclamation of the oil. Since the recycler charges for pumping water 
(as opposed to paying for used oil), the applicant sees no income from 
selling used oil from this facility. The facility has eliminated the 
discharge of oils from the Boring Mill. There is no return on 
investment from this facility. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $12, 136 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1807. 

L.D. Patterson:h 
(503) 229-5374 
April 7, 1986 
WH711 



Application No. T-1808 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIE.V REPORT 

1. Applicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
P. 0. Box 460 
Albany, OR 97321 

The applicant owns and operates a zirconium, hafnium, tantalum, and 
niobium production plant at Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a 6000 gallon steel 
underground waste oil storage tank. 

Request for Preliminary Certification for Tax Credit was made 
August 3, 1979, and approved September 19, 1979. Facility is subject 
to the 1979 tax credit law. Construction was initiated on the claimed 
facility November 6, 1979, completed February 27, 1980, and the 
facility was placed into operation February 27, 1980. The application 
was submitted by January 1, 1986. Applications for those facilities 
completed before January 1, 1984, must be submitted by January 1, 
1986. This requirement is, therefore, met. 

Facility Cost: $9,217. 

3. Eyaluation of Application 

Prior to installation of the claimed facility, waste oil was stored 
in barrels throughout the plant site. This resulted in periodic leaks 
and spills onto the ground which caused contamination of soil and 
allowed oil losses to the waste water treatment system. The new 
system consists of a single 6000 gallon underground tank which stores 
waste oil until it is collected by a waste oil recycler. Al though the 
applicant does receive income from selling the used oil, the income is 
the same as when the oil was stored in the barrels. This facility has 
greatly reduced the miscellaneous spills of used oil around the plant 
site and has not resulted in any increased return on investment for 
the waste oil facilities. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 46B.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 46B.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 46B and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is BO percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $9217 with 
BO percent or more allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-lBOB. 

L. D. Patterson:h 
(503) 229-5374 
April 7, 19B6 
WH710 



Application No. T-1809 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
P.O. Box 460 
Albany, OR 97321 

The applicant owns and operates a zirconium, hafnium, tantalum, and 
niobium production plant at Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a 71 '-6" x 16 '-0" 
reinforced concrete containment sump for two existing sulfuric acid 
tanks. 

Request for Preliminary Certification for Tax Credit was made 
March 30, 1979, and approved April 16, 1979. Facility is 
subject to the 1979 tax credit law. Construction was initiated on the 
claimed facility July 1979, completed September 10, 1979 1 and the 
facility was placed into operation September 10, 1979. The 
application was submitted by January 1, 1986. Applications for those 
facilities completed before January 1, 1984, must be submitted by 
January 1, 1986. This requirement is, therefore, met. 

Facility Cost: $9 ,484. 

3. Evaluation of Application 

Prior to installation of the claimed facility, dilute sulfuric acid 
was stored in two large horizontal tanks which had no secondary 
containment devices. Spillage could potentially have contaminated 
soil and ground water. The claimed facility consists of a large 
concrete sump which was constructed under and around the existing 
tanks. In the event of any spillage, it is contained and conveyed to 
the waste water neutralization system. There is no return on 
investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 
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b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $9 ,484 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1809. 

L.D. Patterson:h 
(503) 229-5374 
April 7, 1986 
WH712 



Application No. T-1810 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
P.O. Box 460 
Albany, OR 97321 

The applicant owns and operates a zirconium, hafnium, tantalum, and 
niobium production plant at Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a flow meter and flow 
proportional composite sampler. 

Request for Preliminary Certification for Tax Credit was made 
July 31, 1979, and approved August 13, 1979. Facility is subject to 
the 1979 tax credit law. Construction was initiated on the claimed 
facility September 1979, completed March 1980, and the facility was 
placed into operation March 1980. The application was submitted on 
January 1, 1986. Applications for those facilities completed before 
January 1, 1984, must be submitted by January 1, 1986. This 
requirement is, therefore, met. 

Facility Cost: $3,000. 

3. Evaluation of Application 

Prior to installation of the claimed facility, final effluent from the 
applicant's waste water treatment system was monitored by a float 
activated flow meter and a timed composite sampler. Occasionally, 
debris would lodge against the float which would produce erroneous 
flow data. The old composite sampler only worked off a timer and was 
not capable of obtaining flow proportional samples. The new flow meter 
is a flush mounted flow meter which has proven to be much more 
reliable. In addition, the new flow proportional sampler provides 
data more representative of actual discharges. These devices have 
improved the monitoring capabilities of the waste water treatment 
system. There is no return on investment from this facility. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director•s Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $3,000 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1810. 

L.D. Patterson:h 
(503) 229-5374 
April 7, 1986 
WH713 



Application No. T-1811 

State of Oregon 
Department of Environmental Quality 

TAX RB..IEF APPLICATION REVIEW REPORT 

1. Applicant 

Purdy Corporation 
P. O. Box 03 097 
Portl and, OR 97 203 

The applicant owns and operates a paint brush and paint roller manu
facturing pl ant at 13201 N. Lombard, Portland, Oregon. 

Application was made for tax credit for an air pollution control 
facil ity. 

2. Description of Claimed Facility 

The facility described in this application is an American Air Filter 
baghouse, model no. 12-192-3079, serial no. F 800074 (15,000 cubic 
feet per minute air flow). 

Request for Preliminary Certification for Tax Credit was made on 
February 27, 1980 and approved on April 22, 1980. 

The facility is not subject to the provisions of the new tax credit 
1 aw, Chapter 637, Oregon Law 1983 si nee construction was completed 
before January l, 1984. 

Construction was initiated on the claimed facility in July 1980, 
completed in October 1980, and the facility was placed into operation 
in October 1980. 

Facility Cost: $91,000.00 (Accountant's Certification was provided). 

The application was submitted by January l, 1986. Final tax credit 
applications for facilities completed by January l, 1984 must be 
submitted to DEQ by January l, 1986. The requirement is therefore 
met. 

3. Eyaluatjon of Application 

The company built a new plant. The new dust collection system 
includes dust pick-up ductwork and a cyclone like in the old plant 
plus a baghouse to remove fine particulate. The exhaust air from the 
baghouse is returned to the work area to conserve heat during cold 
weather. 

The dust pick-up ductwork and cyclone are not considered an air 
pollution control facility; the baghouse is. Both are served by one 
pair of fans. The installed cost of the complete dust collection 
system was $91,000. The cost of the baghouse and its portion of the 
fans cost were supplied by subcontractors and were: 
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Baghouse 
Collector Bags 192 each 
Concrete Pad 10 1 x 30 1 

6' High Cyclone Fence w/Wood Slate 

Subtotal 

Fans 
Portion of Fan Pressure Drop 
Across Baghouse 

Subtotal Elecric Fan Cost 

Total Cost 

$38,166 .oo 
21879.00 

630.00 
504 .oo 

$1, 700.00 

62% 

$42,179.00 

$ 11054.00 

$43 1233 .oo 
The baghouse cost of $43 ,233 is 48% of the total system cost of 
$91,000. 

The potential heating cost saving obtained by returning the baghouse 
exhaust air back into the building was calculated by the Department 
and is about $4,000 per year. The applicant's reported cost to 
operate the system is just over $8,000 per year. Since the heating 
cost savings are about half of the operating cost, there is no return 
on investment on the baghouse. Since the baghouse cost 48% of the 
dust collection system cost, the portion of the claimed facility cost 
properly allocable to pollution control is 40% or more but less than 
60%. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1) (a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 40 percent or more, but less than 60 
percent. 

5. Djrector1 s Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of $91,000 
with 40 percent or more, but less than 60 percent allocated to 
pollution control, be issued for the facility claimed in Tax Credit 
Application No. T-1811 

RAY POTTS :a 
AA5191 
( 503) 229-6093 
April 8, 1986 



Application No. T-1812 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

l. Appl leant 

Medford Corporation 
So. Ply Division 
PO Box 550 
Medford, OR 97 501 

The applicant owns and operates a Douglas fir plywood plant at 605 
Southwest 11J 11 Street, Grants Pass, Oregon. 

Application was made for tax credit for an air pollution control 
facil ity. 

2. Description of Claimed Facility 

The facility described in this application consists of sealing three 
(3) veneer dryers. 

Request for Preliminary Certification for Tax Credit was made on 
January 1711980 and approved on February 6, 1980. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983 since it was completed before 
January l, 1984. 

Construction was initiated on the claimed facility in January 1980, 
completed in July 1980, and the facility was placed into operation in 
July 1980. 

The application was submitted by January l, 1986. Final tax credit 
applications for facilities completed by January l, 1984 must be 
submitted to DEQ by January l, 1986. The requirement is therefore 
met. 

Facility Cost: $135,272 (Accountant's Certification was provided). 

3. Eyaluatjon of Application 

The claimed facility consisted of sealing three (3) veneer dryers. 
The sealing was accomplished by rebuilding all door parts and door 
openings to achieve a better fit with new door seals which were 
install ed. In addition, a portion of the outside skin on the dryers 
was replaced. A seal er was al so pumped into all wall openings to 
fill doors, walls and ceilings to further eliminate leakage wherever 
an indication of external leakage was observed. 
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The claimed facility was required to eliminate fugitive emissions 
which were resulting in opacity violations. Numerous inspections 
since installation of the claimed facility has shown no violation 
from the veneer dryers. The la test inspection was performed 
October 15, 1985 • 

The applicant indicated no economic benefit from salvage of parts 
removed and no annual income derived from the facility. However, 
there are some benefits to the applicant that are not readily 
quantifiable such as reduced maintenance, small amounts of energy 
savings and longer life. Annual operating expenses are $5,500.00 
broken down by the applicant as follows: 

Labor - $1,800.00 
Maintenance - 1,800.00 
Property Tax - 1.900.00 

Total - $5,500.00 

The applicant has indicated that 50 percent of the cl aimed facility 
cost of $135,272 is allocable to pollution control. This amount is 
in the correct magnitude and appears very reasonable when compared to 
similar facilities throughout the industry that have previously been 
certified. Therefore, based on information submitted, 40 percent or 
more but less than 60 percent is allocable to pollution control. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January l, 1967, as 
required by ORS 468.165(1) (a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 40 percent or more but less than 60 percent. 

5. Djrector 1 s Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $135,272 
with 40 percent or more but less than 60 percent allocated to 
pollution control, be issued for the facility claimed in Tax Credit 
Application No. T-1812. 

W. J. Fuller:s 
AS2610 
(503) 229-5749 
April 8, 1986 



Application No. T-1813 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

l. Applicant 

Medford Corporation 
Diamond Cabinets Division 
P.O. Box 550 
Medford, OR 97501 

The applicant owns and operates a kitchen cabinet manufacturing plant 
in Grants Pass, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a new paint line which 
reduces volatile organic compounds (VOC) emissions by approximately 
50%. The equipment and cost are: 

Equipment Cost 

Paint room building $258,805 
Paint room equipment 536,798 
Paint room electrical 40,657 
Paint room sprinklers 27,913 

Total 864,173 

In this system, the paint is atomized by a spinning "bell" and given 
an electrostatic charge which is attracted to the wood panel with the 
opposite charge. The wood panel conducts electricity due to the 
preceding staining operation and the controlled humidity atmosphere. 

Request for Preliminary Certification for Tax Credit was made on 
June 21, 1979 and approved on August 22, 1979. 

Request for Preliminary Certification for Tax Credit was made on 
June 21, 1979 and approved on August 22, 1979. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in July 1979, 
completed in December 1979, and the facility was placed into operation 
in December 1979. 
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Applications for 
submitted to DEQ 
January 1, 1986. 

facilities completed 
by January 1, 1986. 
This requirement is 

before January 1, 1984 must be 
The application was submitted by 
therefore met. 

Facility Cost: $864,173 (Accountant's Certification was provided). 

3. Evaluation of Application 

The new paint line was installed to finish various components of 
kitchen cabinets. Previously, these components were finished in a 
conventional manner using airless spray equipment. The new system 
results in a reduction of "overspray" of about 50% with a correspond
ing reduction in paint usage and voe emissions. The new system also 
uses high solids - low solvent type finishes. The applicant 
calculated a reduction of 172 tons per year of voe based on a similar 
line at their Hillsboro, Oregon plant. 

A substantial purpose for installing the new line was to reduce voe 
emissions. The lower paint usage (50%) also results in lower cost to 
the company. Another cost savings that results from essentially 
eliminating overspray is the cost of maintaining the air filter pads 
used to collect the overspray solids in the old system. The 
applicant's calculations show a decrease in solids usage of 15 tons 
per year. The cost savings given on the application is $265,255 per 
year. This is a 30% return on the investment of $864,173. The annual 
operating expenses submitted on the application are not considered 
applicable to pollution control because the old system would have 
similar operating expenses. 

Due to the good business investment rate of return, the portion of the 
cost properly allocable to pollution control is less than 20 percent. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165 (1) (a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is less than 20%. 
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5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $864,173 
with less than 20 percent allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1813. 

RAY POTTS:a 
AA5192 
(503) 229-6093 
April 9, 1986 



Application No. T-1816 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

l. ~jcant 

Bracelin & Yeager Asphalt Co. 
3055 Ocean Blvd. 
Coos Bay, OR 97420 

The applicant owns and operates a portable asphaltic concrete paving 
pl ant. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Shearer/Valley J.V. 
Venturi Wet Scrubber Pollution Control System. 

Request for Preliminary Certification for Tax Credit was made on 
April 4, 1983, and approved on December 20, 1983. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983 since the facility was completed 
before January l, 1984. 

Construction was initiated on the claimed facility in April 1983, 
completed in April 1983, and the facility was placed into operation in 
April 1983. 

The application was submitted by January l, 1986. Final tax credit 
applications for facilities completed before January l, 1984 must be 
submitted to DEQ by January 1, 1986. This requirement is therefore 
met. 

Facil ity Cost: $27 ,520. (Accountant's Certification was provided). 

3. Evaluation of Application 

The cl aimed facility consists of a Shearer/Valley J. V. Venturi Wet 
Scrubber model 11VWS. 11 Prior to i nstal 1 ati on, the asphalt pl ant drum
mixer was operating uncontrolled and unable to meet DEQ grain loading 
standards. Particulate performance testing was accomplished after the 
scrubber installation and indicates that the facility is capable of 
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complying with the emission standards. The sole purpose of a Venturi 
Wet Scrubber is for the control of air pollution, therefore, the 
portion of the facility cost that is properly allocable to polluton 
control is 80% or more. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

c. The facil ity is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

d. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5, Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $27,520 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1816. 

R. Harri s:s 
AS2677 
( 503) 229-5186 
April 9, 1986 



Application No. T-1776 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 , Appl icant 

Kenne th M. Jenck 
3555 Gienger Road 
Tillamook, OR 97141 

The applicant owns and operates a dairy farm in Tillamook, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an animal waste manure 
control facility consisting of the following: 

(a) Dry manure st or age areas. 
- 72' x 48• and 47' x 33' concrete slabs with 6 1 concrete 

retaining walls. 
- 26 Ga. galvanized steel roofs (with gutters) and associated 

structural support facilities. 

(b) 20 1 diameter x 8• liquid manure storage tank. 

(c) 57 linear feet of concrete curbs. 

(d) 3262 linear feet of gutters and douwnspouts. 

(e) 790 feet of 4 11 tile. 

Request for Preliminary Certification for Tax Credit was made July 12, 
1985 and approved August 6, 1985. Facility is subject to the 1983 tax 
credit law. Construction was initiated on the claimed facility 
July 30, 1985, completed October 3, 1985 and the facility was 
placed into operation October 3, 1985. Final tax credit applications 
for facilities completed after December 31, 1983 must be submitted to 
DEQ within 2 years of completion of the facility. The application was 
received by DEQ November 14, 1985. This requirement has, therefore, 
been met. 

Total Facility Cost: $69,588.33 (Accountant's Certification was 
provided). 



Application No. T-1776 
Page 2 

The accountant's certification showed a total project cost of 
$69,588.33 The U. s. Department of Agriculture 
Stabilization and Conservation Service reimbursed the applicant 
$50,000. The amount will be subtracted by the applicant from the 
amount of tax credit for which he is eligible when he files his state 
income tax forms. 

3. Evaluation of Application 

Prior to installation of the claimed facilities, waste manure was 
stored outside the barn where rain would wash it off the site as 
contaminated storm runoff. The dry manure storage system allows the 
storage of manure for over 100 days. The roofs over the new manure 
storage areas and the roof over the existing concrete confinement area 
divert rainfall to minimize the contamination of runoff water. The 
collected storm water is conveyed to suitable discharge areas (away 
from the manure storage areas) through 4" tile. These facilities have 
allowed the spreading of manure during dry months when the fields are 
not saturated. This system has greatly reduced the quantity of 
contaminated runoff entering the nearby surface waters. There is no 
significant return on investment from this project. The sole purpose 
of these facilities is to control wastes from the farm operation to 
reduce the contamination of the Tillamook Bay Drainage Basin. 

The Department conducted water quality surveys in Tillamook Bay during 
1979 - 1980. The surveys concluded that dairy operations were a major 
cause of high bacterial contamination in the drainage basin which 
threatened the oyster industry. The Department required the 
development of a Tillamook Bay Drainage Basin Agricultural Non-Point 
Source Pollution Abatement Plan which was incorporated into the North 
Coast Basin Water Quality Management Plan by the Environmental 
Quality Commission on August 28, 1981. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated for the sole 
purpose of preventing, controlling, or reducing water pollution 
and was required by DEQ. 

d. The facility is necessary to satisfy the intents and purposes of 
ORS Chapter 468 and the rules adopted under that chapter and 
complies with these requirements. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 
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5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $69,588.33 
with 100 percent allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1776. 

L.D.Patterson:c 
WC79 
(503) 229-5374 
1 /9/86 



Application No. T-1777 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Norman Miller 
4930 101 South 
Tillamook, OR 97141 

The applicant owns and operates a dairy farm in Tillamook, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an animal waste manure 
control facility consisting of a 32 foot diameter x 10 1 liquid storage 
tank. 

Request for Preliminary Certification for Tax Credit was made January 
10, 1983 and approved February 15, 1983. Facility is subject to the 
1983 tax credit law. Construction was initiated on the claimed 
facility July 18, 1985 1 completed October 21, 1985 and the facility 
was placed into operation October 21, 1985. Final tax credit 
applications for facilities completed after December 31, 1983 must be 
submitted to DEQ within two years of completion of construction. The 
application for the facility was received by DEQ on November 22, 1985. 
This requirement has, therefore, been met. 

Total Facility Cost: $17,334 

The submitted invoices showed a total project cost of 
$17,334.00 The u. s. Department of Agriculture 
Stabilization and Conservation Service reimbursed the applicant 
$13,021. This amount will be subtracted by the applicant from the 
amount of tax credit for which he is eligible when he files his state 
income tax form. 

3. Eyaluation of Application 

Prior to installation of the claimed facilities, waste manure was 
spread onto saturated fields during the winter months due to the lack 
of manure storage facilities. Contaminated runoff would enter 
Anderson Creek. The manure storage tank allows the storage of manure 
for over 100 days. This facility has allowed the spreading of manure 
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during dry months when the fields are not saturated. This system has 
greatly reduced the quantity of contaminated runoff entering the 
surface water. There is no significant return on investment from this 
project. The sole purpose of these facilities is to control wastes 
from the farm operation to reduce the contamination of the Tillamook 
Bay Drainage Basin. 

The Department conducted water quality surveys in Tillamook Bay during 
1979 - 1980. The surveys concluded that dairy operations were a major 
cause of high bacterial contamination in the drainage basin which 
threatened the oyster industry. The Department required the 
development of a Tillamook Bay Drainage Basin Agricultural Non-Point 
Source Pollution Abatement Plan which was incorporated into the North 
Coast Basin Water Quality Management Plan by the Environmental 
Quality Commission on August 28, 1981. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated for the sole 
purpose of preventing, controlling, or reducing water pollution 
and was required by DEQ. 

d. The facility is necessary to satisfy the intents and purposes of 
ORS Chapter 468 and the rules adopted under that chapter and 
complies with these requirements. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $17,334 
with 100 percent allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1777• 

L.D. Patterson:c 
wm1 
(503) 229-5374 
1~-~ 



Application No. T-1788 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

Sam Oberg 
4930 Kings Valley Dallas HwY. 
Dallas, Oregon 97338 

The applicant owns and operates a beef cattle rearing facility near 
Dallas, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a manure control facility 
consisting of a roofed 26' x 60' dry storage shed with 6 1 concrete 
sidewalls. 

Request for Preliminary Certification for Tax Credit was made July 25, 
1984, and approved July 31, 1984. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility July 31 1 1984, 
completed September 4 1 1984, and the facility was placed into 
operation November, 1985. Final tax credit applications for 
facilities completed after December 31, 1983 must be submitted to DEQ 
within 2 years of completion of the facility. The application was 
received on December 12 1 1985. This requirement is, therefore, met. 

Facility Cost: $9 1 015.00. 

The submitted invoices showed a total project cost of $9 1015.00. The 
u. s. Department of Agriculture Stabilization and Conservation Service 
reimbursed the applicant $3,500.00. This amount will be subtracted by 
the applicant from the amount of tax credit for which he is eligible 
when he files his state income tax form. 

3. Evaluation of Application 

Prior to construction of the claimed facility, manure was piled 
outside the confined animal feeding area where it could result in 
contaminated runoff. Runoff from the site enters Fern Creek which is 
a tributary of the Luckiamute River. The new facility provides a 
covered concrete storage facility where manure can be held for several 
months. During the summer, manure is loaded into a mechanical 
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spreader and distributed on pasture land. The sole purpose of the 
facility is pollution control. There is no return on investment from 
the storage facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1 )(a). 

c. The facility is designed for and is being operated for the sole 
purpose of preventing, control,ling or reducing a substantial 
quantity of water pollution. 

d, The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468, and the rules adopted under that chapter 
and complies with DEQ statutes and rules. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

5. Director's Recommendation. 

Based upon the findings in the Sv.mmation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$9,015.00, with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application 
No. T-17 88. 

L. D. Patterson:c 
( 503) 229-5374 
March 4, 1986 
WC255 



Application No. T-1789 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

International Paper Company 
Gardiner Paper Mill 
77 West 45 th Street 
New York, New York 10036 

The applicant owns and operates a pulp and paper mill 
in Gardiner, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a spill control system 
consisting of pumps, conductivity controllers, piping, a backup sewer 
system, and six sidehill screens. 

Request for Preliminary Certification for Tax Credit was made April 5, 
1983, and approved April 13, 1983. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility July 1, 1983, 
completed November 15, 1985, and the facility was placed into 
operation November 15, 1985. Final tax credit application for 
facilities completed after December 31, 1983 must be submitted to DEQ 
within 2 years of completion of the facility. The application was 
received on December 18, 1985. This requirement is, therefore, met. 

Facility Cost: $931,999.30 (Accountant's Certification was provided). 

3, Eyaluation of Application 

Prior to installation of the claimed facility, the applicant 
periodically exceeded the BOD-5 limitations of their NPDES permit. 
The internal waste water control facilities were designed to capture 
and reuse the wastes to the degree necessary to comply with the permit 
limits. However, once spilled wastes entered the sewer system, there 
was no method to provide any further control of the quality of the 
waste waters. The new system relies on conductivity controllers and 
pumps in various sewer sumps which are automatically activated when 
the conductivity of the water is beyond a predetermined level. The 
new sump pumps transfer the more contaminated waters to a new separate 
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sewer system which flows to the spill control tank. At a later time, 
wastes in the spill control tank can then be metered back to the main 
process sewer in quantities that should comply with permit limits. 

The spill control tank is the mills original primary clarifier. To 
enable the use of the clarifier as a spill control facility, the 
Department required the installation of alternative solids removal 
equipment in the paper mill sewer. Six sidehill screens were 
installed to remove fiber which is lost to the paper mill sewer. 
About a ton of fiber is recovered during each day of mill operation. 
The fiber is returned to the paper mill as raw product. Although the 
recovered fiber annually is worth about $39, 760, the cost to operate 
the system far exceeds this amount. There is no return on investment 
from these spill control facilities which were required by the 
Department. 

Experience has shown the spill control system also has not resulted in 
continuous compliance with the NPDES permit limits. The applicant has 
recently finished construction of a biological secondary treatment 
facility. To prevent shock loadings to the biological system, the new 
spill control system has become an integral part of the overall waste 
treatment system. The biological treatment system is not a portion of 
this request for tax credit. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c, Facility is designed for and is being operated for the principal 
purpose of preventing, controlling or reducing water pollution. 
and was required by the Department. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468, and the rules adopted under that chapter 
and complies with permit conditions. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$931,999.30, with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application 
No. T-1789. 

L. D. Patterson:c 
(503) 229-5374 
March 4, 1986 
WC259 



Application No. T-1793 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

Intel Corporation 
Oregon Site 

---------

3585 S.W. 198th Avenue 
Aloha, Oregon 97007 

The applicant owns and operates a semiconductor manufacturing facility 
in Aloha, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Fac~lity 

The facility described in this application is a pretreatment pH 
neutralization system consisting of chemical feed pumps, caustic 
storage tank, electrical controls, instrumentation, piping, utility 
trenches, and alarms. 

Request for Preliminary Certification for Tax Credit was made 
September 13, 1983 and approved November 18, 1983. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility January 11, 1984, 
completed June 15, 1984, and the facility was placed into operation 
June 15, 1984. Final tax credit applications for facilities completed 
after December 31, 1983 must be submitted to DEQ within two years of 
completion of construction. Application for the facility was received 
by DEQ on December 23, 1985. This requirement has, therefore, been 
met. 

Facility Cost: $257,882 (Accountant's Certification was provided). 

3. Eyaluaticn cf Applicat-1Q.n 

Prier to installation cf the claimed facility, the applicant 
maintained a pH neutralization system which proved to be unreliable. 
The system discharged to the Unified Sewerage Agency's - (USA) sewer 
system and frequently violated USA' s pretreatment requirements. The 
claimed equipment was adapted to the existing neutralization system to 
provide a mere consistent, failsafe treatment system. The newly 
expanded facility has been able to consistently comply with USA 1 s 
pretreatment requirements. These modifications were required by USA 
and EPA. There is no return en investment from this facility. 
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4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated for the principal 
purpose of preventing, controlling or reducing water pollution 
and was required by u. s. EPA. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468, and the rules adopted under that chapter 
and complies with DEQ statutes and rules. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 %. 

5. Director•s Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $257, 882, 
with 100 % allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-17 93. 

L. D. Patterson:c 
229-5374 
(March 27, 1986) 
WC350 



Application No. T-1802 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1 • Applicant 

Pacific Power & Light Company 
920 S.W. 6th Avenue 
Portland, Oregon 97204 

The applicant owns and operates an electrical transformer storage 
repair facility in Medford, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an oil spill containment 
system consisting of two oil/water separators with oil stop valves, 
concrete flooring, curbs, sump housing, PCB containment oil storage 
tanks, concrete lined tank storage area, paving and berms. 

Request for Preliminary Certification for Tax Credit was made 
October 11, 1983, and approved October 28, 1983. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility November 8, 1983, 
completed March 16, 1984, and the facility was placed into operation 
March 16, 1984. Final tax credit applications for facilities 
completed after December 31, 1983 must be submitted to DEQ within two 
years of completion of construction. The application for the facility 
was received by DEQ on January 2, 1986. This requirooient has, 
therefore, been met. 

Facility Cost: $124,691.13 (Accountant's Certification was provided). 

3. Eyaluation of Application 

The transformer storage and repair facility contained several yard 
drains which flowed to the City of Medford storm sewer system. There 
were no facilities to contain transformer oil spills, nor any 
facilities to separate PCB oil from non-PCB oil. The new facility 
includes paving and curbing to direct runoff to two oil/water 
separators which were installed in the yard drains. The separators 
each contain an oil stop value which close in the presence of oil 
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products. PCB oils are now handled separately from non-PCB oils. PCB 
oils are now confined to the shop or the PCB tank storage building, 
both of which drain to a sump with no outlet. This system greatly 
reduced the possibility of a PCB oil spill, and provides treatment 
and control devices for spills or releases of non-PCB oils. 

There is no return on investment from the claimed facilities. This 
system was installed to comply with federal requirements. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165 (1 )(a). 

c. Facility is designed for and is being operated for the principal 
purpose of preventing, controlling or reducing water pollution 
and was required by U.S. EPA. 

d. The facility is necessary to satisfy the intents and purposes of 
ORS Chapter 468, and the rules adopted under that chapter and 
complies with DEQ statutes and rules. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of 
$124,691.13, with 100 percent allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1802. 

L.D. Patterson:h 
229-5374 
April 1 , 1986 
WH693 



State of Oregon 
Department of Environmental Quality 

REVOCATION OF POLLUTION CONTROL FACILITY CERTIFICATE 

1. Certificate issued to: 

Publishers Paper 
4000 Kruse Way Place 
Lake Oswego, OR 97034 

The certificate was issued for an air pollution control facility. 

2. Summation: 

The Environmental Quality Commission issued a certificate to 
Publishers Paper August 13, 1971. (A copy of the certificate is 
attached.) The Department has been notified by the company that their 
facility has been shut down. (Letter attached.) 

3. It is recommended that Pollution Control Facility Certificate No. 181 
be revoked. 

SC:y 
MY2550 
Attachment 



Ms. Sherry Chew 
Department of Environmental 
P 0 Box 1760 

Quality 

Portland, OR. 97207 

Dear Ms. Chew: 

The permanent shutdown of the sulfite pulping process at our 
Newberg Division prompted a request by Publishers for revocation 
of two pollution control facility tax credit certifications 
(12/26/85 letter to S. Chew). In addition to these two 10-year 
certifications, a 20-year certification for which we made an 
irrevocable election to take ad valorem tax relief should also be 
revoked. We request revocation of Certificate #181 issued August 
13, 1971, for $6,405,622 (reduced to $6,305,622 on 11/21/80 
because of equipment removal). 

This is the only instance in which we elected the 20-year ad 
valorem tax relief option, and in my previous review I overlooked 
this longer term certificate. I am sorry for the separate action 
required of the staff and the Envir9nmental Quality Commission 
because of this oversight 

Please call if you have any questions. 

RAS:sjb 

cc: Maggie Conley, DEQ 
Fritz Skirvin, DEQ - Salem 
Russ Smith, Dept. of Revenue 
G. Norton 
w. Barlow 
w. Buxton 

ORfCON CU I' AWARD 

Rese.~f~;:t~ 
R. A. Schmall 
Corporate Manager, 
Environmental & Energy Services 

Publisher> P,lW-'f Co. w~s naml~I ;,: 1972 ''·' the i~sl r<:c ipk'n\ o( II><• Ort'go~ CU. P. (Cl~aning 
Up Pollutmn) Award for out't~nrhng achwv~mn1t~ "' prol~ctmg the "nvirunrnenl 

4000 KRUSE WAY PLACE, LAKE OSWEGO, OREGON 97034 PH: (503) 635-9711 



, ~, 
Certificate No..-"--"~"'.c'---

Date of laaue 8-13-71 
State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALrl'Y Application NoT-236 

Issued Toi As1 Owner Location of Pollution C<lntrol Facillty1 . 

P. .. Jlishers Paper Company South end of Wynooski Street 
Newberg Division Newberg, Oregon 
Newberg, Oregon 97132 Yamhill County 

Description of Pollution C<lntrol Facility• a) Pulp washing & liquor collection & concentration 
system consisting of a blow tank, pressure knotter, 3-stage pulp washing system, 
liquor collection & storage equipment & related pumps, piping, motors, controls 
& instrumentation. b) Spent sulfite liquor evaporation & incineration system 
consisting of evaporators, furnace & chemical recovery equipment with related 
tanks, piping, pumps, motors, controls, instrumentation, electrical & support 
facilities. 

Date Pollution Control Facility was completed and placed in operations December 18, 1970 

Actual Cost of Pollution Control Facillty1 $6,lie5,6ee.oo $6,305,622.00** (11/21/80) 

Percent of actual cost properly allocable to pollution controls Certified under 1967 Act. Principal 
purpose for pollution control. 

In accordance with the provisions of ORS 449. 605' et seq. 1 it is hereby certified that the facility 
described herein and in the application referenced above is a. ttpollt.J.tion control facility" within 
the definition of, ORS 449. 605 and that the facility was erected, conscructed, or installed on or 
after January 11 1967, and on or before December 31, 1978, and is designed for, and is being 
operated or will operate to a substantial extent for the purpose of preventing, controlling or 
reducing air or water pollution, and that the facility is necessary to satisfy the intetl!S and 
purposes of ORS Chapter 449 and regulations thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with 
the rtatutet of the State of Oregon, the regulations of the Department of Environmental Quality 
and the following special conditions• 

1. The facility shall be continuously operated at maximum efficiency for the 
designed purpose of preventing, controlling, and reducing water pollution. 

2. The Department of Environmental Quality shall be :ilmnediately notified of 
any proposed change in use or method of operation of the facility and if, 
for any reason, the facility ceases to operate for its intended pollution 
control purpose. 

3. Any reports or monitoring data requested by the Department of Environmental 
Quality shall be promptly provided. 

**Certified costs reduced 11/21/80 
because certain portions of 
certified facilities were taken 
out of service. 

-_;? ~ 
Signe~· 

Title B., A, McPhilli PS, Chairman 

Approved by the Environinental Quality Commission 

on the 13th day of Auo:ust 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OEQ-46 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. D, April 25, 1986, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on the 
Prooosed Adoption of a Rule Establishing the Maximum Repair 
Permit Fee for Linn County 

Background and Problem Statement 

ORS 454.745(4) provides that the Commission, at the request of the Director 
or any Contract County, may by rule increase fees to conduct on-site sewage 
disposal program services above the maximum levels established in 
Subsection (1) of ORS 454.745. Fee increases permitted by the Commission 
shall be based upon actual costs for efficiently conducted minimum services 
as developed by the Director or Contract County. Under ORS 454.745(3), 
the total amount of fees collected by a local unit of government cannot 
exceed the total cost of the program to provide the on-site sewage disposal 
services and issue permits. 

Linn County has requested it be allowed the ability to establish a repair 
permit fee equal to the average amount the County has determined it incurs 
in providing this service. The amount requested is greater than the $35 
repair permit fee adopted by the Commission in 1983. Based on a time study 
of on~site services provided by the County, on the average they expend four 
and seventeen hundredths (4.17) hours on each residential repair permit. 
During the period of their study, the average rate of income for all permit 
related activities was $23.87 per hour, whereas the overall hourly cost of 
the County to provide technical services to conduct the on-site program was 
determined to be $39 per hour. The average repair permit costs Linn County 
$163 -- (4.17 hours x $39). Since the County may not charge more than $35 
at this time, the difference is subsidized by the County general fund. 
Attachment "A" contains Linn County• s request and the supporting 
information. 

The Department recognizes that the currently established $35 repair permit 
fee does not cover the cost of providing technical services for this 
activity. In 1983, the fee of $35 was estimated to cover one-half of the 
cost. The Department believed that by keeping the fee level low, 
individuals would be encouraged to apply for a repair permit, and thus a 
greater number of needed repairs of failing or inadequate on-site sewage 
disposal systems would be made. The Department utilizes general funds to 
subsidize repair permit activities. The Department wants and intends to 
reevaluate the adequacy of the statewide repair permit fee, but does not 
view it as reasonable to postpone Linn County's request until completing 
the necessary data analyses. 
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Alternatives and Evaluation 

The alternatives are as follows: 

1. Authorize the Department to conduct a public hearing on the 
proposed rule amendment. 

2. Do not authorize a public hearing. 

Department staff have examined and evaluated the supporting information 
furnished with the request for a higher repair permit fee for Linn County. 
The average amount of time spent on each repair activity appears to be 
consistent with estimates given by other offices. Also, the cost analyses 
developed by the County to provide technical services for the on-site 
sewage disposal program appear to offer adequate rationale and support to 
justify a public hearing on the issue. The total cost for program 
administration in Linn County for 1985 was $69,801.58, while the income 
from fees for the same period was $37,525. Repair permit activities are 
heavily subsidized by general fund monies. The County would like to shift 
more of this burden from the general fund back to the permittee so that an 
efficient level of program service can be maintained. The Department 
believes it is desirable to conduct a public hearing on this matter. 

Summation 

1. The Commission may by rule increase minimum on-site fee 
established in ORS 454. 745 at the request of the Director or 
any Contract County. At the conclusion of the public 
hearing process and staff evaluation of testimony, the 
commission must determine that fee increases are based upon 
actual costs for efficiently conducted services. 

2. Linn County has requested the ability to establish a repair 
permit fee equal to the average amount the County has 
determined it incurs in performing repair permit activities. 

Director's Recommendation 

Based upon the summation, it is recommended the Commission authorize a 
public hearing to take testimony on the proposed rule amendments 
establishing a repair permit fee for Linn County. It is further 
recommended that the Commission authorize the Director to appoint a 
Department staff member to serve as Hearings Officer in this matter. 

~ 
Fred Hansen 

Attachments (4): 

"A" Linn County's Request for EQC Action 
"B" Public Hearing Notice 
"C" Statement of Need for Rulemaking 
"D" Proposed Rule Amendments 

Sherman o. Olson:h 
229-6443 
March 17, 1986 
WH660 



ATTACHMENT A 
LINN COUNTY BOARD OF COMMISSIONERS 

VERNON SCHROCK CARL J. STEPHANI 
Commissioner Commissioner 

Linn County Courthouse 
P.O. Box 100. Albany. Oregon 97321 
(503) 967-3825 

Oregon Enviornmental Quality 
C/O Mr. Sherman Olson 
Water Quality Division 
Department of Environmental 
P.O. Box 1760 
Portland, OR 97207 

March 4, 1986 

Commission 

Quality 

Re: On-Site Sewage Disposal Repair Permit Fee 

Dear Commission Members: 

I 

RICHARD STACH 
Commissioner 

WILLIAM L. OFFUTT 
Administrative Officer 

In order to help maintain funding for a viable on-site sewage dis
posal program, the Linn County Board of Commissioners finds it 
necessary at this time to consider the adoption of a repair permit 
fee in excess of $35. It is our understanding that any fee higher 
than those specifically authorized under Oregon Administrative Rules 
340-71-140 must receive prior approval from the Oregon Environmental 
Quality Commission. Therefore, the Board hereby requests that this 
matter be considered by the Commission at its earliest convenience. 

The Board is currently considering a repair permit fee of $75. 
However, it would be our desire to have the ability to adopt a fee 
up to the amount justified by this request. 

Attached please find documentation prepared by Bob Wilson of our 
Environmental Health Division which we feel justifies this request. 
Please let Mr. Wilson know if you will require additional information, 
or if there will be a hearing that he should attend. We are hopeful 
that with your support, Linn County can continue to provide this 
valuable service to our citizens into the forseeable future. 

klb 
Attachments 

Yours truly, 

LINN COUNTY BOARD OF COMMISSIONERS 

C~~f;,'• Chairman 

Ve~~ssioner 

Richard Stach, Commissioner 



JUSTIFICATION FOR AN INCREASE IN REPAIR 
PERMIT FEES PURSUANT TO ORS 454.745(4) 

Prepared for Submission to the 
Environmental Quality Commission 

By: Bob Wilson, Director 
Linn County Environmental Health Division 

March, 1986 



JUSTIFICATION FOR AN INCREASE IN REPAIR 
PERMIT FEES PURSUANT TO ORS 454.745(4) 

In the past few years, the on-site sewage disposal program in Linn 
County has experienced a steady decline in the number of applications 
for new sites and new permits, while the number of repair permits and 
sewage related complaints has remained relatively constant (Attachment 
I). Since there are no fees for complaint investigations, and repair 
permits are heavily subsidized by the county; this trend has resulted 
in an increasing burden on the county general fund. 

In order to evaluate possible alternatives to help reverse this trend, 
a six month time study of on-site sewage activities was conducted. A 
summary of the results as they relate to the fee generating activities 
has been attached (Attachment II). The most significant discovery was 
the extent to which repair permits are subsidized by the county. 
Repairs require approximately 27 percent of our staff time while pro
ducing only 8.7 percent of the revenue. 

Fees for all of the on-site activities have been evaluated by comparing 
the fee for a specific application to the average amount of technical 
(sanitarian) time required for processing each application. For exam
ple, the fee for a site evaluation is $150, and the average time for 
processing a single application is 4.21 hours. Therefore, the average 
income to the county for processing a site evaluation is $35.60 per 
hour. 

By comparison, the average income to the county for processing a repair 
permit is $8.40 per hour. Using the fee for site evaluations as a 
standard, an increase in the repair permit fee by a factor of 4.24 
($35.60/hr. ~ $8.40/hr.) can be justified--from $35 to $148. 

For reference, the overall county cost per hour to provide technical 
services in the on-site sewage disposal program has been calculated 
to be $39 per hour (Attachment III). This figure includes administra
tion, training, record keeping, reporting, and consultative services 
which cannot always be charged to an applicant. If we used the $39 
per hour figure, however, the average 4.17 hours spent on a repair 
permit would cost $163. 

One of the reasons repair permits require so much time is that we are 
often dealing with severe site limitations. The property owner must 
be consulted during the process in order to deal with special concerns 
such as the location of water lines and financial ability. Many times 
several options have to.be considered before the most cost effective 
solution can be determined. 

A breakdown of how technical time is spent on a typical repair permit 
has been attached for review (Attachment IV). This time is extremely 
important in terms of benefit to property owners when a cost effective 
solution to a nagging sewage problem is achieved. An increase in the 
repair permit fee would shift the burden from the county general fund 
to the actual recipient of the service, and is therefore justified. 
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(ATTACHMENT II) 

REVIEW OF ON-SITE SEWAGE DISPOSAL FEE ACTIVITIES 

July l to December 31, 1985 

Avg. San. Avg. Rate 
No. of Total San. Time/App. of 
Apps. Fee ( $) Revenue ($) Time (hrs.) (hrs.), Income/App. 

Annual 50 10 500 
Evaluations l 35 35 27.50 .50 $19.50/hr. 

535 

Alteration 
Permits 6 95 570 21 • 25 3.53 26.80/hr. 

Authorization 53 60 3' 180 
Notices 23 10 230 l 01 • 25 l.33 33.70/hr. 

3,410 

New Permits 
Standard 32 95 3,040 
Capping 

Fi 11 3 240 720 
Sand 
Filter 2 280 560 

Holding 
Tank 2 120 240 

Tile 
Dewatering l 120 120 

Seepage 
Trench l 120 120 

Renewal 5 10 50 
4,850 176. 00 3.83 27.60/hr. 

Site 
Evaluations 54 150 8, l 00 227.25 4. 21 35.60/hr. 

Repair 
Permits 47 35 l ,645 
(Renewals) 2 10 20 

l '665 204.75 4.27 8.40/hr. 

TOTALS ' $19,130 758.00 



(ATTACHMENT III) 

CALCULATION OF LINN COUNTY'S HOURLY COST FOR 
TECHNICAL SERVICES IN THE ON-SITE SEWAGE PROGRAM 

Each hour of technical time (Sanitarian III) requires the following: 

.25 hour - Director - Administrative and technical support . 
• 65 hour - Office 

Specialist I - Counter coverage, permit processing, record 
keeping, microfilming . 

• 50 hour Office 
Specialist II - Back-up counter coverage, reporting, correspon

dence, bookkeeping. 

Annualizing these costs, then: 

Personal Services 

1.0 FTE (Sanitarian I II) ·- $25,710 
.25 FTE (Director) = 7,653 
• 65 FTE (Office Specialist I) = 8,307 
. 50 FTE (Office Specialist II) = 7,728 

$49,398 
32% for Fringes & Payro 11 15 '807 

$65,205 Subtotal 

Materials & Services 
Materials & Supplies 3,600 
Motor Pool Services 

(15,000 mi. @ .25/mi .) 3,750 
7,350 Subtotal 

TOTAL $72,555 

There are approximately 1 ,950 work hours per year: 

(21.67 days/mo. x 7.5 hr./day x 12 mo.) 

Subtract 75 hours for holidays (7.5 hrs./day x 10 days) 
22.5 hours for training (7.5 hrs./day x 3 days) 

1,950 hours - 97.5 hours= 1,852.5 hours/year 

Therefore each hour of technical services in the on-site program costs 

$72,555 divided by 1,852.5 hours= $39/hour 



BREAKDOWN OF TECHNICAL TIME FOR PROCESSING 
A TYPICAL REPAIR PERMIT 

I. First Field Visit 

A. Round trip travel 

B. Site investigation 

I I. Office Ti me 

A. Consultation with owner, installer, 
realtor, etc. 

B. Preparation of permit specifications 
and plot plan 

III. Second Field Visit 

A. Round trip travel 

B. Precover inspection and preparation 
of as-built drawing 

TOTALS 

Time 
Average 

.5 

l.333 

.333 

.5 

.5 

l.O 

4. 17 

(ATTACHMENT IV) 

(hr.) 
Range. 

.25 - 4.0 

.75 - 2.0 

0 - 2 .o 

.25 - .75 

.25 - 4.0 

.75 - 1.5 

2.25 - 14.25 



Attachment "B" 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON ••• 
PUBLIC HEARING ON PROPOSED RULE ESTABLISHING THE MAXItDM FEE LINN COUNTY 

MAY CHARGE FOR A RESIDENTIAL SEWAGE DISPOSAL SYSTEM REPAIR PERMIT 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

HOW TO 
COMMEllT: 

WHAT IS THE 
NEXT, STEP: 

P.O. Box 1760 
Portland, OR 9n07 

8/16/84 

WH660.1 

Date Prepared: 
Hearing Date: 
Comments Due: 

March 14, 1986 
May 16, 1986 
May 16, 1986 

Persons that must repair their failing on-site sewage disposal systems 
in Linn County. 

DEQ is proposing to establish by rule the maximum fee Linn County may 
charge applicants for a permit to repair a failing on-site sewage 
disposal system serving a single family dwelling. On the average, it 
costs Linn County $163.00 to process each repair permit. 

Public Hearing 

(TIME): 

(DATE): 

(PLACE): 

11 :00 a.m. 

May 16, 1986 

Miller Room A-1 
Old Albany Armory Building 
Fourth and Lyons 
Albany, Oregon 

A Department of Environmental Quality staff member will be appointed 
to preside over and conduct the hearing. Written comments should be 
sent to DEQ, Water Quality Division, Sewage Disposal Section, P.O. Box 
1760, Portland, Oregon 97207. The comment period will end on Friday, 
May 16 , 1986 , at 5 : 00 p. m. 

Any questions or requests for information or copies of the proposed 
rule amendment should be directed to Mr. Sherman Olson, Sewage 
Disposal Section, 229-6443 or toll free, 1-800-452-4011. 

Once public testimony has been received and evaluated, the proposed 
amendments will be revised, if necessary, and be presented to the 
Environmental Quality Commission for adoption. Upon making the 
determination as to whether the proposed fee increases are based on 
actual costs for efficiently conducted services, the Commission may 
adopt rule amendments identical to the proposed rule amendments, adopt 
modified rule amendments, or decline to adopt rule amendments. The 
Commissions deliberation may come in June as part of the agenda at a 
regularly scheduled meeting. A Statement of Need, Fiscal and Economic 
Impact Statement, and Land-use Consistency Statement are attached to 
and made a part of this notice. 

' 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



Attachment "C" 

STA~T OF NEED FOR RULE MAKING 

Pursuant to ORS 183.335(2), this statement provides information on the 
Environmental Quality Commission's intended action to adopt rules. 

(1) Legal Authority 

ORS 454.745(4) provides that the Commission, at the request of the 
Director or any Contract County, may by rule increase fees above the 
maximum levels established in Subsection (1) of ORS 454.745. Fee 
increases permitted by the Commission shall be based upon actual costs 
for efficiently conducted minimum services as developed by the 
Director or Contract County. 

ORS 454.625, which authorizes the Environmental Quality Commission to 
adopt rules pertaining to on-site sewage disposal. 

(2) Need for the Rule 

Linn County has requested it be allowed the ability to establish a 
repair permit fee for residential sewage disposal systems equal to the 
average amount it costs the County to provide this service. This will 
allow the County to continue to maintain the present level of service 
by shifting the program funding more to fees collected with less 
general fund support. 

(3) Principle Documents Relied Upon in This Rulemaking 

Letter from the Linn County Board of Commissioners, to the Oregon 
Environmental Quality Commission, dated March 4, 1986. 

FISCAL AND ECONOMIC IMPACT 

The proposed amendments are not expected to have a significant or adverse 
fiscal or economic impact. Persons applying for permits to repair failing 
on-site sewage disposal systems serving single family dwellings in Linn 
County will be paying for more of the costs incurred by the County in 
processing repair permits. This will reduce a portion of the County 
general fund support for this activity. No impact upon small business is 
expected. 

LAND USE CONSISTENCY STATEMENT 

This proposed rule does not affect land use as defined in the Department• s 
coordination program approved by the Land Conservation and Development 
Commission (LCDC). 

Sherman o. Olson:h 
WH660.2 



Attachment "D" 

PROPOSED RULE AMENPMENTS 

Amend OAR 340-71-140(2) as follows: 

(2) Contract County Fee Schedules, Pursuant to ORS 454.745(4), fee 
schedules which exceed maximum fees in ORS 454.745(1), and Section (1) 
of this rule, are established for Contract Counties as follows: 

(a) Lane County: See OAR 340-72-050. 

(b) Clackamas County: See OAR 340-72-060. 

(c) Multnomah County: See OAR 340-72-070. 

(d) Jackson County: See OAR 340-72-080. 

l!!.l Linn County: See OAR 340-72-090. 

Amend OAR 340 Division 72 by adding a new rule as follows: 

Linn County 

3Y0-72-090 Linn County is authorized to establish fees for permits 
to repair failing on-site sewage disposal systems in amounts not to 
exceed the following: 

(1) System serving a single family dwelling •• $163. 

(2) System serying a commercial facility • , • The appropriate fee 
identified in OAR 340-71-140(1)(b)(A) and (B). 

Sherman 0, Olson:h 
WH660.3 

Note: Underlined_ material is new. 
Bracketed [ ] material is deleted. 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
OOVERNOfl 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OEQ-46 

MEMORANDUM 

To: Environmental Quality Conunission 

From: Director 

Subject: Agenda Item E, April 25, 1986, EQC Meeting 

Background 

Consideration of Hearing Authorization Requests by the 
Environmental Quality Conunission 

At the Environmental Quality Conunission meeting on March 14, 1986, 
Conunissioner Denecke raised the issue of the need or desirability of 
continued formal EQC approval of rulemaking hearing authorization 
requests. The CoIIll~ission asked the department to review the matter and 
report back at the next meeting. 

This report briefly summarizes the statutory requirements for rulemaking 
hearings, reviews current EQC and DEQ practice, and presents alternatives 
for EQC consideration in the event that a change in practice is desired 
by the EQC. 

Legal Requirements for Rulemaking 

Primary legal authority for rulemaking by the Environmental Quality 
Conunission is found in ORS 468.020 which reads as follows: 

468.020 Rules and standards. (1) In accordance with the 
applicable provisions of ORS 183.310 to 183.550, the Commission shall 
adopted such rules and standards as it considers necessary and proper 
in performing the functions vested by law in the Conunission. 

(2) Except as provided in ORS 183.335 (5), the Conunission shall 
cause a public hearing to be held on any proposed rule or standard 
prior to its adoption. The hearing may be before the Conunission, 
any designated member thereof or any person designated by and acting 
for the Conunission. 

Note: ORS 183.335 (5) allows adoption without hearing of temporary 
rules upon finding that failure to act promptly will result in serious 
prejudice to the public interest. 
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ORS 183.310 to 183.550, referred to in the above rule, is part of what 
is commonly referred to as the Administrative Procedures Act. ORS 183.325 
to 183.410 dictate minimum requirements for rulemaking, and generally apply 
to all agencies of the state unless specific statutes dictate otherwise. 
In particular, notice requirements for rule adoption, and filing of rules 
so they become effective are covered in detail. 

The notice requirements prescribed by ORS 183.335 are significant and are 
summarized as follows: 

Notice must be published in the Secretary of State's Oregon 
Administrative Rules bulletin at least 15 days prior to the effective 
date of the rule. 

NOtice must be given in the manner prescribed by rules adopted by 
the agency. The agency may either adopt the Attorney General's model 
rules or may adopt alternative rules subject to approval by the 
Attorney General. The notice procedure must provide a reasonable 
opportunity for interested persons to be notified of the agency's 
proposed action. 

Notice must be given to persons who have requested in writing that 
the agency mail copies of its notices of rulemaking actions. 

The rulemaking notice itself must: 

state the subject matter and purpose of the proposed rulemaking action 
in sufficient detail to inform people who may potentially be affected. 

state the time, place, and manner in which interested persons may 
present their views on the intended action. 

be accompanied by a citation of the statutory or other legal authority 
of the agency to act. 

be accompanied by a statement of the need for the rule and a statement 
of how the rule is intended to meet the need. 

be accompanied by a list of the principal documents relied upon by 
the agency. 

be accompanied by a statement of anticipated fiscal and economic 
impact of the rule on state agencies, units of local government, the 
public, businesses, and in particular, small businesses. 

In addition to these requirements of ORS 183.335, the proposed rule must 
be submitted to the Energy Facility Siting Council if it relates to energy 
development pursuant to ORS 469.520. Rulemaking actions also must be 
consistent with land use goals pursuant to ORS Chapter 197. 
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After adoption, the proposed rule must be submitted to Legislative Counsel 
and filed with the Secretary of State. 

Environmental Quality Commission Rules 

The Environmental Quality Commission has adopted procedural rules to 
comply with the requirements of the Administrative Procedures Act. OAR 
340-11-010 to 340-11-035 cover notice of rulemaking, conduct of rulemaking 
hearing, presiding officers report, and action of the Commission. 

The rules on notice refer to and expand upon the statutory requirements 
of ORS 183.335. In particular, notice must: 

also comply with applicable federal laws and rules. 

be furnished to such news media as the Director may deem appropriate. 

contain a copy of the proposed rule where practicable and appropriate, 
or if not practicable, identify the time, place, and manner in which 
a copy may be obtained. 

identify whether the Presiding Officer will be a hearings officer 
or a member of the Commission. 

described the manner in which persons not planning to attend the 
hearings may offer written testimony for the record, 

Summary of Current Practice 

The normal rulemaking practice followed by the Department begins with 
preparation of the proposed rule and supporting documents required by the 
statute and EQC rules. These include: 

Proposed Rule language (new, amendment, repeal) 

Supporting Documentation, to include: 

Statement of Need for the Proposed Rule 
Legal Authority to Act 
List of Documents Relied Upon 
Fiscal and Economic Impact Statement 
Land Use Compatibility Statement 

Memorandum to the Environmental Quality Commission which describes 
the problem or need, evaluates alternatives for meeting the need, 
proposes specific rulemaking action, and requests authorization 
to conduct a rulemaking hearing. This document is distributed to 
the public as an elaboration on the official Statement of Need and 
therefore serves a dual purpose. 
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The proposal is then presented to the Environmental Quality Commission 
at a regular meeting. Generally, after hearing authorization, notice is 
forwarded to the Secretary of State for publication, and mailed to 
department mailing lists. The hearing is generally held before a 
department staff member acting as hearings officer. Current rules define 
the presiding officer to include persons designated by the Commission or 
Director. Testimony is then summarized and evaluated, and a report and 
recommendation for final action is prepared and presented to the 
Environmental Quality Commission. 

On occasion, special problems have necessitated proceeding to a rulemaking 
hearing before authorization could be granted by the Commission as an 
agenda item at a scheduled meeting. In such cases, the practice has been 
to poll individual EQC members by telephone for concurrence to proceed 
with the hearing. 

Evaluation and Discussion 

There is nothing in statute or rule which requires the Environmental 
Quality Commision to authorize rulemaking hearings. Rather, it is a matter 
of practice that has evolved over the years. 

The benefits of the existing practice are: 

The materials developed for presentation to the Commission also serve 
to explain the proposal to the interested public. (If the EQC 
eliminated their action for hearing authorization, we would still 
produce virtually the same documents as we do now.) 

It helps make clear that the Commission is in control of the general 
policy setting and rulemaking process as specified in the statute. 

There is an opportunity for the Commission to ask questions of the 
department, to seek clarification of intent, and to make sure that 
the hearing process addresses Commission concerns. 

A review of the minutes of the Commission meetings between July 1984 and 
January 1986 indicates that 28 hearing authorizations were proposed by 
the department. Questions or discussions prior to action were recorded 
on at least 13 of these proposals. While most discussion was a matter 
of clarification, the discussion helped the department to assure that 
concerns were addressed through the hearing process. A recent example 
is the LRAPA proposal seeking authority for that entity to establish 
alternative permit fees for sources in Lane County. The concern expressed 
by Chairman Petersen regarding the fairness and equity of different fees 
for different areas of the state led to development of specific information 
in the hearing record to address the concern. 

In the case of the "nutrient standards" issue, the department identified 
two alternatives, and recommended a rulemaking hearing on one of them. 
The Commission preferred to go to hearing on both alternatives and directed 
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the department to do so. Although this agenda item was somewhat different 
than the normal hearing authorization agenda item, the process of seeking 
authorization for hearing does allow the Commission to have direct input 
on the proposal or proposals taken to hearing. 

In another case, as part of a work session discussion of water quality 
standards with respect to the Klamath River and the proposed Salt Caves 
Hydroelectric project, the department suggested that it may be appropriate 
to institute rulemaking to clarify the wording of existing rules to better 
reflect historic intent and interpretation. The Commission rejected the 
suggestion and elected to not initiate the process to modify existing rule 
language. Again, this was not a formal rulemaking proposal, but indicates 
the importance of the Commission having the opportunity to review a 
proposal and make some basic strategy and policy direction decisions prior 
to any public hearing on rulemaking. 

Alternative Approaches to Hearing Authorization 

There are several approaches that can be pursued for making a decision 
to proceed to a rulemaking hearing. These are discussed as follows: 

1. Continue the current practice of specific EQC action to authorize 
rulemaking hearings. 

This alternative would continue the strong EQC influence on rulemaking 
actions and provide the opportunity for questions to be raised and 
subsequently answered in the hearing process. The staff report 
prepared for the Commission consideration would continue to double 
as a public information document on the proposed rulemaking action. 

2. Authorize the director to act on behalf of the Commission to authorize 
rulemaking hearings. 

Under this option, all current efforts to prepare a proposal would 
be undertaken. The same information prepared to present to the 
Commission would be prepared for public information purposes, although 
the format for the information presently inclu~ed in the EQC staff 
report would likely be modified. The activity report could be 
expanded to advise the Commission of hearings authorized. 

This alternative could speed up the rulemaking process in some cases 
by avoiding the delay caused by timing of Commission meetings. 
However, it would reduce the early opportunity for Commission input 
in the rulemaking process. The Commission would have less agenda 
material to review prior to a meeting, but staff work would not be 
reduced. A possible negative effect could be a greater frequency 
of rule adoption agenda items being carried over to a subsequent 
meeting to allow more time to address concerns not able to be raised 
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at the hearing authorization step. 
existing rules should be amended to 
to the Director. 

If this procedure were adopted, 
reflect this authority delegated 

3. Present all hearing authorization proposals under a single consent 
agenda item in a manner similar to the activity report. 

Under this proposal, the materials prepared by the department would 
be similar to alternative 2. However, the attachments to the consent 
agenda item could be reduced to the minimum to describe the proposed 
rule making action. This would reduce the material to be reviewed 
by the Commission but still provide the opportunity for the Commission 
to ask questions in so far as the summary documents provided 
sufficient information for the Commission to understand the policy, 
controversial and strategic issues. This significance of individual 
proposals for rulemaking would tend to be minimized by this process, 
however, and may be a disadvantage. 

The department believes that any of these alternatives would meet legal 
requirements and would be workable. However, the department would 
recommend that the current practice be continued so as to assure 
opportunity for Commission to be informed and provide input prior to public 
hearings on any proposed rulemaking action. 

Regardless of which alternative is selected, it may be desirable to review 
and update the present administrative rules regarding rulemaking, and 
consider amendments that may be appropriate to implement the Commission's 
decision in this matter. 

Director's Recommendation 

It is recommended that the current practice of specific Commission approval 
of rulemaking hearing authorization requests be continued. 

It is also recommended that the Commission instruct the department to 
review the present procedural rules, and propose amendments if 
appropriate. 

H. L. Sawyer:r 
DOR701 
229-5776 
April 8, 1986 

~~~ 
Fred Hansen 
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MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item No. F, April 25, 1986, EQC Meeting 

Informational Report: Review of FY 87 State/EPA Agreement and 
Opportunity for Public Comment 

Background 

Each year the Department and the Environmental.Protection Agency (EPA) 
negotiate an agreement whereby EPA provides basic program grant support 
to the air, water and hazardous and solid waste programs in return for 
commitments from the Department to perform planned work on environmental 
priorities of the state and federal government. 

Commission review of the annual grant application materials is intended 
to achieve two purposes: 

1. Commission comment on the strategic and policy implications of the 
program descriptions contained in the draft State/EPA Agreement; and, 

2. Opportunity for public comment on the draft Agreement •. 

Further public comment is being provided under federal A-95 clearinghouse 
procedures and a public notice containing a brief synopsis of the Agreement 
was mailed to persons who have expressed an interest in Department 
acti,vities. 

An Executive Summary of the Agreement is attached to this report. A draft 
copy of the complete agreement has been forwarded to the Commission 
under separate cover. It may be reviewed by.interested persons at the 
DEQ headquarters office in Portland, or at the DEQ regional offices. 
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Director's Recommendations 

It is recommended that the Commission: 

1. Provide opportunity for public comment at today's meeting on the draft 
State/EPA Agreement; and 

2. Provide staff its comments on the policy implications of the draft 
agreement. 

Fred Hansen 

Attachment: State/EPA Agreement Executive Summary 

Sherry Chew 
MY2542 
229-6484 
April 2, 1986 
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FY 1987 

STATE/EPA AGREEMENT 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

AND 

U.S. ENVIRONMENTAL PROTECTION AGENCY 

REGION 10 

The undersigned, for the Oregon Department of Environmental Quality (DEQ) 
and the U.S. Environmental Protection Agency, Region 10 (EPA), enter into 
this agreement to manage programs which protect and enhance Oregon's 
environment in the following areas: 

Air Quality 
Water Quality 

Hazardous Waste Control and 
Disposal 

The agreement, known as the Oregon State/EPA Agreement (SEA), describes 
priorities, tasks, and resources which comprise the cooperative federal and 
state environmental management program in Oregon during fiscal year 1987. 
This agreement includes required work plans and is the application for 
consolidated EPA program grants to Oregon under provisions of the Clean Air 
Act, Clean Water Act, Resource Conservation and Recovery Act, and Safe 
Drinking Water Act (for underground injection control). 

The SEA consists of two documents, which are incorporated as part of this 
agreement. They are: 

Section I An Executive Document including this agreement -- to 
provide the public and agency program managers with the 
formal agreement, a clear overview of environmental 
issues, program priorities, and major tasks for the 
fiscal year. 

Section II - A Program Document -- to provide detailed workplans to be 
carried out by each program during the fiscal year. This 
document also contains the FY 87 consolidated grant 
application. 

1 



This agreement covers the period of time from July 1, 1986 through June 30, 
1987. The two agencies hereby agree to cooperatively work towards achieving 
environmental results and comply with the provisions set forth herein. 

FOR THE STATE OF OREGON: 

Frederic J. Hansen, Director 
Department of Environmental Quality 

FOR THE U.S. EMVIRONMDITAL PROTECTION AGENCY: 

Ralph R. Bauer, Acting Regional Administrator 
Environmental Protection Agency, Region 10 

2 
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Date 



INTRODUCTION 

TERMS A~D CONDITIONS 

The Oregon State/EPA Agreement (SEA) describes environmental program 
commitments, priority problems, and solutions which the State of Oregon 
(represented by the Department of Environmental Quality) and the 
U.S. Environmental Protection Agency, Region 10, have agreed to work on 
during Fiscal Year 1987 (July l, 19e6, to June 30, 1987). Tne programs 
include: 

Air Quality 
Water Quality 

Hazardous Waste Control 
and Disposal 

The state will operate the programs discussed and EPA will support these 
commitments with program grants and technical assistance. All program 
commitments, grants, and assistance are subject to approval of the State 
Legi sl a tu re and funding by congressional appropri ati ans. 

This agreement for mutual federal and state problem-solving and assistance 
is the primary mechanism to coordinate federal and state programs to achieve 
a comprehensive approach to managing Oregon's environment. The SEA has been 
written to accomplish two purposes: 

1. Effective and efficient allocation of limited federal and state 
resources. 

2. Achievement and maintenance of established environmental standards. 

This Executive Document is intended to facilitate use of the SEA by state 
and federal program managers and by the public. The Policy Direction 
Agreement, which follows this introduction, sets forth Oregon's 
environmental goals and priorities for FY 87. Following the Policy 
Direction Agreement are short FY 87 program strategies for air, water, and 
hazardous waste. Each strategy profiles existing environmental conditions 
and summarizes FY 87 tasks and expected outcomes. The Executive Document 
closes with a budget summary table showing both state and federal resources. 

In addition to specific program plans and commitments, there are several 
cross-cutting elements on which DEQ and EPA agree tr provide continued 
emphasis, as follows: 

Public Participation. All Oregonians are affected by and, therefore, 
interested in environmental programs described in the FY 87 State/EPA 
Agreement. A public participation plan was prepared and conducted to 
encourage public input to this SEA. The plan and a detailed Public 
Responsiveness Summary is included as an appendix to the Program Document 
(Section II ) . 

3 



Compliance Assurance/Enforcement. As regulatory agencies, ensuring 
compliance with environmental standards and requirements is a fundamental 
mission of both EPA and DEQ. Enforcement action in cases of persistent or 
serious violations is recognized as a necessary step to ensuring a 
consistently high level of compliance with state and federal laws. 

EPA recognizes that DEQ has prime responsibility to assure compliance in 
federally-delegated program areas and is, therefore, committed to provide 
technical assistance and back-up enforcement as appropriate. DEQ 
acknowledges the need for EPA to be kept advised of detailed compliance 
status within the programs and to be regularly informed by DEQ of state 
progress to resolve priority violations. 

The relative roles and responsibilities of each agency to support this goal 
are outlined in specific program-by-program compliance assurance agreements. 
The agreements for the air, water, and hazardous waste programs have been 
signed and are updated each year, as needed, to reflect the most recent 
policy on state/federal enforcement responsibilities. The compliance 
assurance agreement for water is included in Section IV of this SEA, and the 
agreement for air is currently being negotiated and will be included in 
Section IV when it is signed. For hazardous waste, the compliance assurance 
agreement is embodied in the DEQ/EPA Hazardous Waste Program Memorandum of 
Agreement, with appendices, which is currently being renegotiated. Both 
agencies agree to complete negotiations on the air and hazardous waste 
agreements as soon as possible, to review and modify the agreements as 
needed by July l, 1987, and to implement the agreements in a firm, fair, and 
even-handed way. 

Following are terms and conditions of this agreement: 

State/EPA Coordination. Implementing this agreement requires extensive 
coordination between DEQ and EPA. The role of "Agreement Coordinator" has 
been put into effect. For EPA, the coordinator is the Director, Oregon 
Operations Office; for DEQ, the coordinator is the Administrator of 
Management Services. Coordinators have responsibility to plan and schedule 
agreement preparation and public participation, assure compliance with all 
grant terms, establish a format and agenda for agreed-to performance 
reviews, resolve administrative problems, and assure that this agreement is 
amended as needed if conditions change. 

The Director, Oregon Operations Office, is the primary EPA official in 
Oregon with the authority to issue, interpret, and coordinate EPA program 
directives to the DEQ. The Director of the Oregon Operations Office is the 
EPA official responsible to facilitate continued informal program contact 
between federal and state agencies and to resolve problems which may arise 
in the course of implementing this agreement. 

The parties to this agreement acknowledge that improved coordination of 
state programs with each EPA program results in major benefits for both 
agencies, and that conflicts or unanticipated requirements may undermine the 
plans and purposes of this agreement. Program contact between respective 
agency staffs will continue on a frequent and voluntary basis. The exchange 
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of operating infonnation among respective program staffs in air, water, and 
waste management will be encouraged to ensure that problems which might 
occur can be readily resolved. 

local Government Coordination. DEQ has been assigned a strong 
leadership role in managing and enhancing Oregon's environment. EPA and DEQ 
recognize that interested and affected local governments play a vital role 
in planning, decision making, and implementing environmental management 
programs. For example, the lane County Air Pollution Authority has the 
primary role for regulating most air pollution sources in lane County, 
consistent with state and federal regulations. 

The policy of DEQ and EPA is to assure maximum effective participation of 
local governments in operating and implementing local environmental 
management programs consistent with statewide program goals and objectives. 
EPA will work to facilitate effective DEQ/local government relations, and to 
avoid direct EPA/local government decisions which contradict this policy. 

Fiscal Reporting. DEQ and EPA agree that budget and fiscal reports for 
work planned under the provisions of this agreement shall continue to be by 
program (air, water, hazardous waste) and by category (personal services, 
services and supplies, and capital outlays). Resource estimates for program 
accomplishments have been included in the Program Document to describe 
priorities and program emphases, to help assure that adequate resources will 
be available to achieve commitments, and to forecast resource needs in 
future fiscal years. 

State Primacy. It is federal po 1 icy that the state environmental agency 
should be the primary manager of environmental programs operated within the 
state. In Oregon, DEQ is primary manager of environmental programs. DEQ 
emphasizes that it will continue this responsibility to the fullest extent 
of its resources. 

As part of its. commitment to implement this agreement, EPA will endeavor to 
improve federal oversight operations to accomplish more effective state 
program results, improve assistance and advice to DEQ, and reduce paperwork 
and duplication of efforts between the two agencies. Furthermore, EPA will 
provide OEQ with advance notice when conducting work with local governments 
and industry in Oregon, and will coordinate these efforts with DEQ as 
appropriate. 

Perfonnance and Evaluation. Roth OEQ and EPA will commit their best 
efforts to assure that the terms, conditions and provisions contained or 
incorporated in this agreement are fully co"1plied with. To the extent that 
DEQ does not fulfill provisions of this agreement as related to the award of 
grants being applied for herein, it is understood that EPA will not be 
precluded from imposing appropriate sanctions under 40 CFR Part 30, 
including withholding of funds, and termination or annulment of ~rants. 

To improve oversight and grant management, EPA developed in coordination 
with the states a policy on oversight and performance-based grants which 
includes procedures and mechanisms for conducting effective oversight of 
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state programs in Region 10. Existing oversight and grant management 
procedures are conducted in accordance with the new policy. 

The tasks and expected results contained in this agreement reflect 
information known and objectives identified at the time of its signing. 
Both agencies recognize that events outside the control of the parties of 
this agreement (e.g., changes in authorizing legislation or levels of 
resources) may affect the ability of either party to fulfill the terms of 
the agreement. Therefore, both parties agree that a system for review and 
negotiated revision of work plans is central to this agreement. 

Performance evaluations will be conducted quarterly by DEQ, and will be the 
means to identify problems and propose revisions. Exceptions in meeting 
work plans will be reported to EPA. A joint DEQ/EPA evaluation will be 
conducted semi-annually in the offices of nEn. The Agreement Coordinators 
are responsible to schedule this evaluation and prepare the agenda. The 
Coordinators may, at their discretion, scheclule extraordinary general or 
special topic evaluations when performance issues or changed conditions 
appear to warrant such an evaluation. 

A brief written progress report will be produced following the semi-annual 
evaluation. This report will emphasize, by exception, the policy and/or 
performance issues that require executive review and action. Such issues 
shall be resolved by respective agency executives. 
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FY 1987 
POLICY DIRECTION FOR THE 

OREGON STATE/EPA AGREEMENT 

Each year the Department of Environmental Ouality (DEQ) and the 
Environmental Protection Agency (EPA) negotiate an agreement whereby EPA 
provides grant resources in support of program commitments from DEQ. The 
agreement, called the State/EPA Agreement (SEA), describes in detail the work 
planned for the coming fiscal year by the state and federal environmental 
agencies to address environmental priorities in Oregon. Developing the SEA is 
a multi-step process, including several opportunities for public review and 
comment, leading to a signed agreement by July first of each year. 

The first step in the process is tentative identification by EPA and DEQ 
of the major priorities to be addressed in the SEA and in the coming year. 
This initial document, entitled "Policy Direction for the Oregon State/EPA 
Agreement," provides guidance for development of the full FY 1987 SEA, and may 
be revised as a result of public review and staff refinement. 

The major state and federal environmental priorities for Oregon for the 
coming year are preliminarily identified below. 

MAINTENANCE OF ONGOING PROGRAMS 

Much of the environmental effort by DEQ and EPA is directed to operation 
of the ongoing activities of the air, water, solid and hazardous waste 
programs, e.g. , regulation development, permits issuance, source inspection, 
monitoring, etc. While these activities are not specifically discussed in 
this policy direction document, they do constitute a significant portion of 
both agencies' priority work. The full FY 1987 SEA, which will be available 
in draft form for public review and comment in March and April 1986, will 
include detailed discussions of outputs and commitments for these ongoing 
programs. 

As a focus for the ongoing programs, the priorities listed below are 
tentatively agreed to he of special importance during FY 1987. 

SUPERFUND PROGRAM DEVELOPMENT 

The 1985 Oregon Legislature authorized establishment of a $10 per ton 
disposal fee at the Arlington hazardous waste facility to support Oregon's 
share of remedial cleanup costs at sites listed on the Superfund National 
Priority List (NPL). Rules and procedures needed to implement this state fund 
are in place and fees are now being collected. 

As Superfund activities in Oregon increase at both NPL and non-NPL sites, 
it is becoming clear that additional DEQ staff and financial resources are 
needed. State involvement at sites where EPA has lead responsibility and work 
at sites of primary concern to DEQ has grown significantly over the past 
year. DEQ and EPA intend to work together in FY 87 to build the state's 
institutional and financial capability to respond to this increased Superfund 
workload. Specific Superfund priorities in Oregon for the year include: 
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l. Establish DEQ Superfund contact with lead responsibility for 
coordinating state Superfund activities in Oregon. 

2. DEQ will participate, as resources allow, in site discovery and 
preliminary assessment/site investigation (PA/SI). For federal-lead sites 
on the NPL, DEQ will seek to participate through Management Assistance 
Cooperative Agreements. DEQ will consider taking lead responsibility for 
newly listed NPL sites. 

3. DEQ will work to develop improved state funding capability for 
carrying out Superfund program activities and meeting state-match 
requirements. 

GROUNDWATER PROGRAM DEVELOPMENT 

Over 800,000 people in the State of Oregon depend on groundwater for 
domestic, commercial, industrial, and agricultural uses. While the quality of 
groundwater in Oregon is generally good, concern is growing over increasing 
evidence of contamination. Groundwater contamination has been caused by 
sewage disposal practices, industrial and solid waste disposal site leachate, 
agricultural practices, leaking underground tanks and lines, and spills. 

The Oregon Environmental Quality Commission's 1981 Groundwater Quality 
Protection Policy provides a good base for building a comprehensive state 
groundwater program. Aquifer protection plans consistent with the policy have 
been developed by DEQ with federal assistance and adopted by the Commission 
for several contaminated aquifers, including Clatsop Plains, North Florence, 
La Pine, the River Road/Santa Clara area near Eugene, and mid-Multnomah 
County. Hark continues to address kno~m contamination fror.i industrial or 
solid waste disposal sites. In FY 1986 the state initiated an underground 
storage tank program consistent with new state and federal guidelines. 

Emphasis on improving protection of groundwater aquifers in Oregon will 
continue in FY 87 with federal assistance. In FY 87, the DEi) will develop a 
comprehensive groundwater protection strategy. The strategy will not only 
address DEQ's ongoing source control programs, but also establish a detailed 
framework outlining responsibilities, objectives, and tasks of various state 
agencies. 

A major new priority in Oregon is growing evidence that aquifers 
throughout the state may be contaminated by pesticide use. Assessing the 
extent of the problem and developing appropriate remedies will require close 
coordination between EPA, DEQ, and federal and state health and agricultural 
agencies subject to the availability of resources. During FY 87 OEQ and EPA 
will focus on developing close working arrangements with other appropriate 
agencies involved in the pesticide and groundwater area. 

HAZARDOUS WASTE PROGRAM IMPLEMENTATION 

With final authorization under the Resource Conservation and Recovery Act, 
which was granted to Oregon in FY 86, the hazardous waste program focus for 
EPA and DEQ will shift to achieving a smooth transition from federal to state 
responsibility for program implementation. The following program areas will 
receive priority attention in FY 87: 
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Permit Issuance. DEQ will place emphasis on meeting the 1988 permit 
issuance deadline for operating land disposal facilities, addressing 
environmentally significant facilities and addressing new facilities. The 
DEQ will participate with EPA in facility management planning to define 
State/EPA roles and actions and to optimize the permitting process through 
full participation of the facility management team. 

Comeliance Assurance. DEQ will conduct an aggressive compliance 
monitoring program which, at a minimum, meets the national inspection 
scheme for a "core" compliance program as outlined in the FY 86 RCRA 
Implementation Plan. DEQ will initiate timely and appropriate 
enforcement, with special emphasis on significant noncompliers. 

Program Develo~ment and Enhancement. DEQ will maintain and enhance 
program capabi ities and revise the program as necessary to maintain 
authorization for base (pre-1934) requirements. 

ASBESTOS 

Exposure to airborne asbestos can lead to very serious illness. Asbestos 
is present in a wide variety of products, making it very difficult to prevent 
exposure completely. Insulation for furnaces and heating ducts has been one 
of the major asbestos applications, and demolition or renovation activities in 
buildings has the potential for causing exposures. DEQ has adopted rules to 
minimize exposures from such activities. The rules require companies to 
notify DEQ prior to the demolition/renovation activities, to take certain 
precautions during the work, and to dispose of the asbestos in approved 
landfills. It has become clear that many firms are not reporting to DEQ or 
following the prescribed work practices. 

In FY 87 DEQ will act to significantly improve reporting and work 
practices by firms operating in Oregon. As one means of doing this, DEQ will 
evaluate the feasibility of imposing certification requirements on all firms 
doing asbestos applications or removal. DEQ also plans to consider expanding 
the scope of current rules to include individual residences as a means of 
protecting homeowners from improper asbestos work. 

EPA has proposed a ban on the manufacturing, importing, and processing of 
asbestos in certain products. The ban will be effective immediately where 
alternatives to asbestos are available and will be phased in over ten years 
where alternatives must be developed. The ban will not, however, address 
exposure due to asbestos now existing in buildings and products. During 
FY 87, DEQ will study all current state, federal, and local asbestos control 
programs in Oregon to identify gaps in existing protection from exposure. 

PRETREATMENT 

Oregon's NPDES pretreatment program was approved by EPA in March 1983. 
Currently, DEQ maintains oversight of local pretreatment programs by requiring 
local sewage agencies to submit an annual pretreatment report, reviewing these 
reports, assisting local agencies on an as needed basis, and taking · 
enforcement action if a local sewage agency violates its NPDES permit and 
industrial users contribute to the violation. In FY 87, DEQ will strengthen 
the effectiveness of these functions based on the results of the program audit 
conducted by EPA. Program improvements should include expansion of DEQ's 
oversight activities to provide on-site evaluations of local pretreatment 
programs. 
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AIR TOXICS 

Unregulated release of toxic air contaminants is an issue of growing 
national concern. While controls for conventional pollutants have controlled 
many toxic emissions, many remain. During FY 87, DEQ will evaluate the 
results of the emission inventory completed in FY 86 and develop an overall 
state air toxics program. Particular emphasis in this program will be placed 
on strengthening review of new sources, addressing priority sources of 
volatile organic and particulate toxicants, preventing accidental releases of 
toxic substances, and responding to accidents that may occur. 

EPA Region 10 is developing and will implement an air toxics policy 
designed to assist and complement state activity. Key elements of the 
strategy will include technical assistance, grant support, monitoring state 
activity, and public education. Nationally, EPA will expand regulation of 
hazardous air pollutants. 

MEDFORD AIR SflED 

The area around Medford is located in a valley surrounded by high 
mountains. Air inversions are common in this area, and frequently result in 
conditions of air stagnation. As a result, pollutants from automobiles, 
industrial sources, domestic woodstoves, and other sources tend to build up to 
high levels. The air quality stanrlards for suspended particulates and carbon 
monoxide are exceeded more frequently in the Medford area than any other area 
of the state. DEQ has developed control strategies projected to bring the 
area into attainment with the standards and will closely monitor progress 
towards attainment and will develop additional control measures if they appear 
to be necessary. The main control strategies that will be monitored include 
controls of industrial sources, abatement of woodstove smoke, and the 
inspection and maintenance program for motor vehicles. 

NPDES PERMITS 

All municipalities are required to meet the water quality compliance 
levels set forth in the Clean Water Act, whether or not they receive federal 
funds, by July l , 1988. DEQ wi 11 reissue IJPDES pennits as they ex pi re with 
appropriate compliance schedules for all major and minor publicly-owned 
wastewater treatment faci 1 iti es that are contri bu ting si gni fi cantly to 
impainnent of water quality. This will ensure achievement of the national 
goal of obtaining compliance at publicly-owned {municipal) treatment 
facilities as soon as possible, and no later than July l, 1988. 

DEO will also reissue NPDES permits as they expire with appropriate 
effluent limitations for all major and non-major industrial dischargers that 
contribute significantly to impainnent of water quality. 

NONATTAINMENT AREAS 

DEQ has made good progress in reducin<J levels of conventional pollutants 
including suspended particulates, carbon monoxide, and ozone. Most areas of 
the state are in attainment with the federal/state standards, and strategies 
have been developed or are being prepared for nonattainment areas. Principal 
strategies include regulation of industrial emissions, traffic controls, 
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inspection/maintenance programs for motor vehicles, regulation of new 
woodstoves, and the federal program regulating emissions from new motor 
vehicles. DEQ will closely monitor implementation of strategies and progress 
in reducing pollution levels to ensure that standards are met statewide as 
soon as reasonably possible. 

DEQ will also continue monitoring key areas for fine particulate matter. 
When EPA promulgates standards for fine particulates, DEQ will determine which 
areas of the state may not attain the standards and develop and impler.ient 
appropriate strategies for meeting the standards in a time period consistent 
with EPA regul ati ans. 

WOODSTOVES 

Air quality studies conducted by nEQ have shown that domestic ~1oodstoves 
are responsible for a large fraction of the suspended particulates, especially 
the fine particulates, in Oregon cities. Woodstoves, along with motor 
vehicles, have also been identified as a major source of carbon monoxide in 
residential areas. Accordingly, DEQ has taken action to abate woodstove 
smoke. Under authority provided by the Oregon Legi sl a tu re in 1983, DEQ has 
developed rules that will greatly limit smoke from woodstoves. Beginning in 
July 1986, new units must meet stringent limits before they can be sold or 
advertised in Oregon. The limits become tighter in July 1988. Over the long 
term, the woodstove program is projected to achieve significant reductions in 
pollution and is a critical element for meeting air quality standards in 
Portland, Medford, and Eugene-Springfield. To ensure successful 
implementation of the program, DEQ will closely monitor the testing and sale 
of new stoves, and provide public information on the proper use of new and old 
units. 

CONSTRUCTION GRANTS MANAGEMENT AND DELEGATION 

The 1985 State Legislature approved DEQ's budget package for delegation of 
the construction grants program. DEQ and EPA are working together to complete 
an updated study on management and delegation of the proqram and plan to sign 
the initial delegation agreement by April 1986. Once signed, federal funds 
will be available from the sewerage works construction grants allocation to 
support the state's delegated management function. 

Also, planned amendments to the Clean Water Act are expected to establish 
a federal revolving fund from which loans may be made for future sewage works 
construction. DEQ has begun planning for the administration of the revolving 
fund, including giving consideration to possible needed legislative authority 
to implement the fund in Oregon. Funding for sewage works construction could 
be available in some form of revolving fund as early as FY 87. 

PRIORITY WATER QUALITY AREAS 

As part of its overall water quality management effort, DEQ identifies 
priority issues and/or geographic areas needing special attention to prevent 
or solve water quality problems. Such issues/areas may include an area of 
rapid unplanned industrial growth, widespread and continuing contamination of 
an aquifer by domestic sewage, or an area where heavy fertilizer or pesticide 
use is contaminating groundwater. DEQ has developed a current list of 
priority water quality concerns which is reviewed and updated periodically. 
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For each issue or area to be addressed in FY 87, a short profile of the 
problem and a discussion of the approach to solving it will be prepared. In 
FY 86, for example, DEQ began a study to evaluate current wasteload and 
develop an updated water quality management plan for the Tualatin Basin. The 
FY 87 workplan will identify the priority areas and appropriate state and EPA 
activities for the coming year. EPA will provide resources as available to 
help DEQ carry out the identified workplans. 

ENFORCEMENT/COMPLIANCE ASSURANCE 

As regulatory agencies, ensuring compliance with environmental standards 
and requirements is a fundamental mission of both EPA and DEQ. Enforcement 
action in cases of persistent or serious violations is recognized as a 
necessary step to ensuring a consistently high level of compliance ~tith state 
and federal laws. 

EPA recognizes that DEQ has prime responsibility to assure compliance in 
federally delegated program areas and is, therefore, committed to provide 
technical assistance and back-up enforcement as appropriate. DEQ acknowledges 
the need for EPA to be kept advised of detailed compliance status within the 
programs and to be reg11larly informed by DEQ of state progress to resolve 
priority violations. 

The relative roles and responsibilities of each agency to support this 
goal are outlined in specific program-by-program compliance assurance 
agreements. The agreements for the air, water, and hazardous waste programs 
are in place and are reviewed annually to reflect the most recent policy on 
state/federal enforcement responsibilities. Both agencies agree to modify, as 
needed, and finalize the compliance assurance agreements by July l of each 
year, and to implement the agreements in a fi1111, fair, and even-handed way. 
This year, EPA and DEQ agree to make needed modifications in the water 
compliance agreement by July 1, 1986. 

12 



Air Quality Program 



AIP 

Pro')ram Goals: 
Achieve anr maintain air <]Uality standards statewide. 

- Prevent significant deterioration of air quality \'/here air is now clean. 

Profile: 
Oregon s air quality is generally very ~nod. There are, however, areas of 
concern 1·1hich require priority attention. These are sh011r in Figure #1. 

The Portland, Salem, Eu~ene/Sprinqfield, Grants Pass, and Medford areas have 
been officially desi9nated as nonattainment areas, since they are not in 
col'lpliance 1·1ith specific National Ambient Air Quality Standards: 

Po rtl iln d/ Vancouver: 

Salem: 

Eugene/Springfield: 

Grants Pass: 

Medford/Ashland: 

Carbon monnxide, Ozone (primary standards) 
Total suspended particulates (secondary standarcl only) 

Carbon monoxide, Ozone (prima~v standarrls) 

Carbon monoxide (primary standard) 
Total suspended particulates (secondary standard) 

Carbon mnnoxi de ( pri l'la ry s tan cl a rd) 

Carbon monoxide (primary standard) 
Total suspended particulates (prir:iary and secondary 
standards) 

Although an official designation of nonattainment has not been made, 
exceedances of the lead standard have been recorded in Portland. By the end 
of 1986, it is expected that the lead standard will be attained. 

The Grants Pass area has recently been designated as nonattainment for 
carbon monoxide. [)uring FY 87, DF:Q will develop an attainment strategy anr:! 
adopt an approvable SIP revision for the area. 

Air quality in nonattainment areas has a potentially adverse effect on 
public health and welfare. Therefore, planning and implementing air quality 
control strategies are beina given top priority in t'iese areas. Significant 
emission sources are shm;n in Figure #2. 

Recent studies have shm-m that air pollution caused hy industrial sources 
has been suhstantially reduced, particularly in Oregon's major urban areas. 
Ore0on industries have invested heavily in pollution control equipment. 
However, thesf' benefits could be lost unless (l) new sourcl7s are controlled 
1·tith the best availahle technol'lgy, and (2) monitoring, surveillance, and 
enforcement activities are maintained at a high level. 
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Conversion to residential wood heating has been identified as one of the 
important sources of air pollution in Oregon's urban areas. lo.bod fires are 
a source of particulates, carbon Monoxide, and some toxic organic 
pollutants. Other areawide sources, such as road dust and vehicular 
emissions, are also prominent. New, socially acceptable ways of controlling 
these sources can be developed through research studies and demonstration 
projects. 

Several years time is needed for nonattainment areas to Meet federal air 
quality standards. Managing growth until standards have been met and, 
after, will require continued implementation of ne11, cost-effective 
management tools such as emission offset and banking programs, parking and 
circulation plans, and processes for airshed allocation. 

Field burning effects in the Eugene/Springfield area are being minimized by 
implementation of continued improvements to the smoke management plan. 
Field burning and slash burning remain significant sources of air pollution 
in Oregon. Better efforts are needed here to (1) identify actual air 
quality impact, (2) improve smoke management practices, and (3) develop 
control techniques such as increased productive use of forest slash in lieu 
of burning. Field burning and slash burning contribute to visibility 
impairment of scenic areas in Oregon and strategy development to reduce 
their impact is currently underway. 

Strategy: 

During FY 86, DEQ will continue to implement Part D State ImpleMentation 
Plan (SIP} revisions. DEQ will continue to monitor impacts of human 
activities on visibility impairment in completing a long-range Statewide 
Visibility Control Plan. Monitoring for and assessment of 
attainment/nonattainment for a new PM10 (particulate matter 10 microns or 
less} standard will proceed. 

DEQ will continue to implement its New Source Review Rule, including 
detailed growth management (offset and banking} provisions. DEQ will also 
have full responsibility for operating the Prevention of Significant 
Deterioration (PSD} Major New Source Review Program, and for all NSPS and 
NESHAPS pertinent to Oregon. DEQ plans to develop and implement a formal 
program for better assessing and controlling toxic and hazardous emissions. 

Compliance assurance activities for volatile organics and particulate 
sources will continue. Air monitoring and quality assurance procedures will 
fully meet EPA requirements for SLAMS & NAMS air monitoring sites. Air 
source compliance and enforcement activities will be carried out under 
current rules including the current air contaminant discharge peYi'lit 
program. The compliance assurance agreement with EPA will be reviewed and 
revised as is appropriate. 

DEQ will expand the current asbestos program. The major problemm identified 
in the program is that many contractors are not properly reporting to DEQ or 
following other DEQ rules. A new position will be used to identify 
nonreporters and ensure rules implementation. DEQ will al so explore the 
feasibility of adopting a mandatory certification program for asbestos 
contractors, combined with a self funding worker training program to ensure 
the technical competency of asbestos workers. 

14 



Vehicle Inspection/Maintenance {I/Ml including anti-tampering inspections 
will continue for the Portland Metropolitan Service District area. An I/M 
program with anti-tampering inspections began in Medford in January 1986, 
and will continue. 

DEQ will continue implementation of a woodstove control program as 
authorized by the 1983 Legislature. 

DEQ will continue to gather data on possible visibility impacts in scenic 
areas due to air pollution, and develop regulations to reduce impairment. 

DEQ will assist the City of Grants Pass to develop a carbon monoxide 
attainment strategy, and make appropriate revisions to the State 
Implementation Plan. 
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Figure 1 
OREGON CITIES EXCEEDING 
AIR QUALITY STANDARDS 
IN 1985 
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Number of Days Exceeding Standards (Primary or Secondary) For the Pollutant 
Indicated 
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Air Quality Management 

Priority Problem or Purpose 

State assumption of federal 
program. 

Ensure adequate progress 
toward attainment of National 
ftmbient Air Quality Standards. 

Attain National Ambient Air 
Quality Standards for carbon 
monoxide in Grants Pass 

Broaden implementation of the 
asbestos standards 

OREGON FY 87 PRIORITIES 

Task 

Request delegation of recent New 
Source Perfonnance Standarrls. 

Request delegation of new NESHAPS. 

Implement the Prevention of Significant 
Deterioration program. 

Track Reasonable Further Progress (RFP) and 
revise control strategies as necessary. 

Assist the City of Grants Pass in the 
development of an attainment strategy 
for carbon monoxide. 

Ensure that asbestos contractors 
follow required procedures for 
reporting and removing asbestos. 
Pursue implementation of a contractor 
certification program in Oregon. 

Expected Outcome 

Oregon will request delegation 
of remaining applicable and 
appropriate NSPS during first 
quarter of FY·86 (July - September). 

Geographic Focus 

Statewide 

Oregon will request delegation of Statewide 
applicable and appropriate NESHAPS 
during first quarter of FY·85, and 
ensure complete implementation of the 
standards. 

Sources constructed or modified Attainment 
in attainment areas will not areas 
significantly degrade air quality. 

State and local agencies wi11 Nonattainment 
co11 ect > surrmari ze > and report data areas 
(on an annual basis) that documents 
RPF toward attainment of UAAQS. 
For stationary sources, data wi11 
be in the fonn of emissions 
inventory. For mobile sources~ 
progress in implementing TCMs and VMT 
reductions should be emphasized. 
Newly discovered nonattainment areas 
will be so designated. 

A SIP revision will be submitted to 
EPA and the Grants Pass area will 
attain the carbon monoxide standard. 

Exposure to asbestos will be 
minimized. 

Grants Pass 

Statewide 



>-" 
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Priority Problem or Purpose 

Rapid increases in wood stove 
emissions are jeopardizing 
attainment and maintenance of 
TSP air quality standards in 
several areas. 

Attain National Ambient Air 
Quality Standards (NAAQS) 
for carbon monoxide in Medford. 

Attain new particulate 
standard. 

Visibility needs to be 
protected, especially in 
Class I areas. 

OREGON FY 87 PRIORITIES 

Task 

Continue implementing control strategies 
for wood burning stoves as well as 
public education program. 

Continue implementing a mandatory I/M 
program in Medford. 

Assess existing particulate data, monitoring, 
and strategies for confonnance with new 
standard and make modifications as 
necessary. 

Continue implementing the monitoring and 
new source review portions of the Phase I 
Visibility SIP. Adopt the remaining 
portions of the Phase I SIP by 
December 1986. 

Expected Outcome 

DEQ will implement certification 
procedures for new wood stoves. 

The Medford area will attain the 
carbon monoxide standard in 1987. 

EPA has proposed a new particulate 
standard. EPA will provide 
guidance on monitoring, data 
assessment, modeling, and strategy 
development. EPA anticipates 
that Oregon's data base for the new 
standard will be adequate and that 

Geographic Focus 

Statewide 

Medford 

Fine 
Particulate 
Nonattai nment 
areas. 

the state will begin development of 
revised control strategies for 
nonattainment areas during FY·87 
including such things as preliminary 
modeling analysis, monitoring network 
installation, development of alternative 
strategies, development of an emission 
inventory, and determination of needed 
emission reductions. Completion of SIP 
revisions will occur on a schedule 
consistent with EPA regulations. 

Visibility in Class I areas will 
be protected and enhanced. 

Class I areas 
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N 
0 

Priority Problem or Purpose 

Toxic pollutants need to be 
controlled. 

Management of field burning 
program. 

Air Permits/Compliance 

Operation of I/M Program 
in Portland. 

To implement and maintain 
emission control strategies, 
it is necessary to continue 
existing compliance assurance 
efforts. 

OREGON FY· 87 PRIORITIES 

Task 

Develop and implement a fonnal program for 
better assessing and controlling toxic and 
hazardous emissions. 

Provide smoke management during field 
burning season. Provide enforcement 
for field burning rule violations. 
Monitor smoke impacts. Provide a 
research program to reduce field burning. 

Maintain I/M test facilities in Portland. 
Provide certification of tested vehicles 
that meet emission and anti-tampering 
rules. 

States and locals maintain compliance program, 
including inspection, surveillance, complaint 
investigations, enforcement actions, and 
source testing. State and EPA update and 
implement the compliance assurance 
agreement. EPA will assist state and 
local compliance programs and, where 
necessary, will take direct action 
to ensure compliance. 

DEQ will evaluate the test procedures of 
sources that monitor their own emissions, 
and ensure that the monitoring data have 
satisfactory reliability and accuracy. 

Expected Outcome 

Toxic pollutants not currently 
regulated by NESHAPS will be 
better controlled. 

Smoke impacts on air quality will 
be minimized. Smoke intrusions on 
major population centers will be 
nearly eliminated. Alternatives to 
field burning will be developed. 

Automotive-caused air pollution 
will be reduced. Ambient air 
standards for carbon monoxide and 
ozone will be attained in Portland. 

Sources out of compliance will come 
into compliance; complying sources 
will maintain compliance. 

Geographic Focus 

Statewide 

Willamette Valley 

Portland 

Statewide 

Excess emissions from self monitoring Statewide 
sources will be minimized. 
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hnbient Air Monitoring 

Priority Problem or Purpose 

Effective management of an 
air quality program requires 
the generation of ambient 
data of known and appropriate 
quality and adequate quantity. 

Ensure that all state 
monitoring and measurement 
activities comply with QA 
requirements imposed by 
40 CFR 30. 

OREGON FY·87 PRIORITIES 

Task 

Operate and maintain the existing ambient 
monitoring program in concert with the 
approved quality assurance plan, perfonning 
modifications as appropriate to achieve 
confonnance with applicable new or revised 
EPA regulations and to respond to new or 
revised program requirements. Program 
curtailments resulting from intervening 
resource constraints will be detennined on 
a priority basis in agreement with EPA. 

Develop and implement QA project plans 
for all data generation activities. 

'--~- -~'. 

Expected Outcome Geographic Focus 

All NAMS and SLAMS will be operated Statewide 
to produce data of appropriate quality 
and to meet requirements of 40 CFR 58. 
Air quality and precision and accuracy 
data will be submitted to EPA. PSI 
program will be maintained for Portland. 
1he monitoring program will be revised 
as needed to meet EPA requirements for 
lead, particulates, etc. 

All data generation activities comply Statewide 
with EPA QA requirements. 
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WATER QUALITY PROGRAM 

Program Goals: 
- Protect recognized beneficial uses of water through attainment and 

maintenance of Water Quality Standards. 
- Develop programs to protect groundwater. 
- Reduce bacterial contamination in 1) shellfish producing estuaries; and 

2) freshwaters where the body contact recreation is not fully supported. 
Improve knowledge and control of toxics. 
Work with other state agencies to develop process for balancing the state's 
water resources, considering quantity and quality. 

Background: 
During the past 25 years, Oregon experienced rapid population growth. Future 
growth may be lower than that experienced previously but growth is expected to 
continue. This means more wastes will be generated which will require 
adequate treatment and disposal in order to maintain and protect surface and 
groundwater quality. Just maintaining current conditions will re qui re a 
substantial investment by the public and development of innovative waste 
management and treatment methods. 

Efforts will continue to be directed to correction of localized water 
pollution problems and nuisance conditions, replacement, and rehabilitation of 
aging pollution control facilities, and proper operation and maintenance of 
facilities to assure that effluent limits are met on a continuing basis. 

Profile of Water Quality 

Surface Water Quality 
Overall, Oregon's water quality is quite good. Of 90,000 stream miles, nearly 
28,000 miles have been catalogued. Designated uses are supported in 73 
percent, partially supported in 37 percent, and not supported in 6 percent of 
the streams assessed. (See Table 1.) Of nearly 200,000 acres of lakes 
assessed, designated uses are supported in 59 percent, partially supported in 
39 percent, and not supported in 2 percent. In the majority of 
shellfish-producing estuaries, water quality does not fully support the use. 
The primary pollutant preventing full support of uses in surface waters is 
fecal coliform bacteria and low flow. In Oregon, bacterial contamination 
results from different source types including: 1) nonpoint sources -- land 
runoff from failing on-site septic tanks and drainfield systems, inadequately 
managed animal waste disposal operations, and cattle grazing areas; 2) point 
sources -- bypasses and discharges of inadequately treated sewage from 
municipal sewerage systems; and 3) natural sources. 

Groundwater Quality 
Shallow, unconfined aquifers supply the bulk of groundwater to the over 
800,000 Oregonians who rely on groundwater for drinking water. Therefore, it 
is not surprising that many existing urban centers and new developments are 
located above these aquifers. In several areas of the state, groundwater 
pollution has been documented. Elevated nitrate-nitrogen concentrations and 
bacterial contamination have been two primary indicators of wastes seeping 
underground. Recently, however, data has been collected which suggests the 
need to investigate toxic chemical and hydrocarbon contamination in 
groundwater. 
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Strategy 
In FY 87, DEQ will continue to operate its historic program of preventing the 
creation of new water quality problems. To accomplish this, DEQ will continue 
to carefully regulate existing a~d new sources of water and waste generating 
activities. Efforts to assure the protection of beneficial uses will be 
furthered by the reduction of bacterial contamination through controls of both 
point and nonpoint sources of fecal coliform. In the groundwater program, the 
DEQ will develop a comprehensive groundwater protection strategy outlining 
responsibilities, objectives, and tasks of all state agencies involved in 
groundwater protection activities. Increasing emphasis will be placed on the 
impact pesticides have on groundwater quality. Efforts will continue to 
monitor identified groundwater pollution areas and to sewer those areas where 
groundwater pollution has been identified. The DEQ will direct activities 
toward toxics pollution by evaluating data collected in toxics screening 
surveys, oversee pretreatment of municipal wastes, and define areas where 
technical assistance is needed. DEO completed the initial phase of delegati0n 
of the construction grants program covering certain pre-Step 3 activities. In 
FY 87, the DEO will request legislative approval for additional resources to 
assume full delegation of the construction grants program in FY 88. This will 
include possible state legislative authority to implement federal revolving 
funds from which loans may be made for future sewerage works construction. At 
the same time, remaining pre-Step 3 activities and the review and 
recommendation of Step 3 grant awards will be delegated to DEQ. 
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TABLE l 
ASSESSMENT OF 

USE SUPPORT FOR RIVERS AND STREl'/o1S 

1986 
Use Support Assessment 

(mil es) 

Uses Uses 
Miles Uses Partially Not 

Stream Name Catalogued SuEeorted SUEEorted Su~eorted 

North Coast Basin/L. Columbia 1129 109 71 

Mid Coast Basin 878 265 45 

South Coast Basin 1381 182 141 

Umpqua Basin 2007 390 68 15 

Rogue Basin 2232 383 54 27 

Wi 11 amette Basin 4057 792 295 33 

Sandy Basin 3R7 RO 

Hood Basin 402 38 

N Deschutes Basin 2574 332 181 .,,. 
Grande Ronde Basin 1835 272 

llnati 11 a 8asi n 1140 32 57 

Klamath Basin 1183 25 31 70 

Owyhee Basin 481 18 

Malheur Lake Basin 1918 11 

Malheur River ·aasin 1595 110 

John Day Basin 2288 301 688 2 

Powder River Basin 802 15 158 

STATEWIDE TOTAL 27 • 715 3 ,278 1 ,673 275 
73% 37% 6% 



N 

"' 

Priority 

2 

2 

Water Quality Management 

Problem or Purpose 

lc1enti fy stream segments for 
further efforts. 

OREGON FY 87 PRIORITIES 

Task 

Evaluate priority water quality 
limited segments identified in 
the status assP.ss~ent pr'OCess 
to reassess present water quality 
management strategies. 

Complete rleve1opment of a plan 
to protect shellfish 
growing areas. 

Complete the follow-up survey to 
evaluate effectiveness of 
Best Management Practices. 

Expected Outcome 

Assure cost-effective control 
strategies to achieve 
acceptable wat~r quality. 

Assure protection of shellfish 
growing areas. 

Assure protection of shellfish 
growl ng areas. 

Geographic 
Focus 

Statewide 

Yaquina Bay 

Ti 11 amook 
Bay 
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Priority 

2 

Construction Grants 

Problem or Purpose 

Achieve appropriate delegation 
of Construction Grants program. 

Continue effective EPA/State/ 
Corps partnership in manage
ment of the Construction 
Grants program. Initiate 
appropriate phase-out 
of Corps in construction grants 
program in FY 88. 

Assure that grant funds are 
a11ocated to projects that 
provide significant water 
quality or public health 
benefits pursuant to 
applicable 1aws and 
appropriate regulations. 

OREGON FY 87 PRIORITIES 

Task 

Provide positive cooperative 
program framework to facilitate 
dele~ation to state. 

a. Cooperatively negotiate and 
implement respective roles in 
achieving commitments in Office 
of Water Accountability System. 

b. ~anage projects to meet 
obligation schedules; outlay 
projections; provide priority 
list data for and make use of 
Grants Infonnation Control 
System; and manage projects 
to achieve timely completion, 
project closeout, and audit. 

a. Continue to fund projects 
which provide significant 
benefit to water quality and 
public health. 

b. Manaqe priority list to 
fund highest ranked projects 
and assure timely use of a11 
funds. 

c. EPA, with input frOl'l DEQ, 
will identify potential EIS 
candidate projects and initiate 
appropriate actions to assure 
that NEPA processes (FONSI's and 
EIS's) are completed in a timely 
way so as not to delay projects. 

Expected Outcome 

Transfer program to state 
according to schedule. 

Efficient program management to 
achieve expected commitment. 

Speci fie project comp1 eti on 
schedules met. 

Most s'ignificant water quality 
and public health problems 
are solved. 

Efficient use of funds. 
Maximize waste treatment 
and water quality improvement 
with available funds. 

Projects will be environ
mentally sound and not 
delayed. 

Geographic 
Focus 

Statewide 

Statewide 

Statewide 

Statewide 

Statewide 



N ..._, 

Priority 

2 

Problem or Purpose 

Implement special state revolving 
fund authorized by the 1986 
Clean Water Act. 

Assure that facility pl ans are 
completed in a timely way, 
and address requirements 
necessary to qualify for 
Step 3 or Step 4 funding. 

OREGON FY 86 PRIORITIES 

Task 

D~gin the process including 
perhaps state legislative 
action or other special legal 
arrangements of establishing 
special state revolving fund. 

a. Assure that facility plans 
for projects which are 
scheduled for funding in the 
next 3 years are appropriately 
completed and meet applicable 
requirements for design and/or 
construction funding. 

b. Assure that new facility 
plans which are developed 
without Step 1/2 funding 
(planning/design) will evaluate 
appropriate options including 
innovative and alternative 
technologies and will meet all 
requirements for Step 3 or 
Step 4 funding. 

Expected Outcome 

Efficient program development 
of special state revolving 
funds. 

Selected alternative is 
fundable and implementable. 

Projects are not denied 
for reason of failure 
to plan or design 
properly. 

Geographic 
Focus 

Statewide 

State1od de 

Statewide 
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Priority 

2 

2 

Water Monitoring/Quality Assurance 

Problem or Purpose 

Gather ambient water quality 
data to identify quality of 
Oregon's public waters; assure 
that data is of known and 
appropriate quality. 

Assess potential toxics 
problems. 

Assess water quality status 
and identify current water 
quality needs by analyzing, 
interpreting, displaying, 
arid r~porting data gathered 
from the monitoring network. 

As identified in the 1984 
305(b) Report, Tualatin River 
has water quality problems. 

OREGO!l FY 87 PRIORITIES 

Task 

t1aintain minimal ambient 
monitoring network to provirle 
accurate. representative data 
on the most significant streams 
(including 13 BW'1P 5tations}, 
estuaries, lakes, and groundwater. 

Ensure qua1 ity of data hy 
implementing quality assurance 
program. 

Expand baseline infonnation by 
collecting samples for metals 
and organics at sev~ral key 
locati ans. 

Develop, operate, and maintain 
a user oriented AOP based data 
system. 

Conduct selective, intensive 
water monitoring in Tualatin 
River to help provide basis 
for evaluating problems and 
developing protection plans. 

Expected Outcome 

Oata to track basic quality 
and trends on significant 
water studies; support 
planning decisions. 

Oata of known and appropriate 
quality for use by users. 

Identification of toxic problem 
areas if any. Provide basis for 
saying toxic pollutants are or 
are not a problem in Oregon 
waters. 

More effective use of data with 
less manpower required. 

Final report completed hy 
12/31/87 (as shown in pre-
1 iminary draft workplan 
dated March 5, 1986). 

Geographic 
Focus 

Statewide 

Statewide 

Statewide 

Statewide 

Tualatin 
River 



N 
\0 

Priority 

NPOES Pennits/Compliance 

Problem or Purpose 

National priority is placed 
on improvement of compliance 
levels of POTHs including 
those constructed using 
federal grant funds provi~ed 
under Pl 92-500. 

Expired NPOES pennits need 
to be reissued. 

Maintain permit co~pliance 

OREGON FY 87 PRIORITIES 

Task 

Continue existing state 
inspection and compliance 
asstJrance prociram for POT\.Js, 
including: 

a. ProvidP technical assistance 
including site visits to identify 
and correct problems. 

b. O&M inspection of at least 
1/3 of all POTWs (triennial 
coverage). 

c. Take appropriate enforcement 
action to resolve cases of sus
tained non-compliance. 

ComplP.te development of and 
implement cooperative compliance 
data. tl".,C~i11~ ~yst~i:t (n(:3) for 
all POTWs, which provides 
routine 92-500 compliance status 
to replace present manual system. 

P.eissue expirerl major rerTiits 
for all POTW and industrial 
facilities. 

Fully earl'.)' out the OEQ/EPA 
Compliance Assur~nce 
Agreement. 

Expected Outcome 

P.educe effluent violations by 
identifying and resolving O&M 
problems before they result in 
effluent violations. 

Capability to detennine level 
of effluent compliance and 
identify prohlem POTWs. 

All expired major municipal 
and industrial pennits 
reissued. 

Acceptable levels of compliance 
are maintained. 

Geographic 
Focus 

Statewide 

St.1 t2~i de 

Statewide 

Statewide 



w 
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Priority 

2 

Problem or Purpose 

Implenent program to assure 
pretreatment of certain 
industrial rlischarges to 
municipal sewerage systems. 

OREGON FY 87 PRIORITIES 

Task 

OEQ will continue to assist 
cities to implement pre
treatment proqrams which 
satisfy state-and federal 
requirements. 

Expected Outcome 

Inrlividua1 city pretreat~ent 
programs are implemented as 
approved by DEQ. 

Geographic 
Focus 

Statewide 



Priority 

w 

01'.Ff"iOM FY 87 PRlflP.l flfS 

Groundwater/Underground Injection Control Program 

Problem or Purpose 

Continue to implement 
groundwater protection 
activities inclurlin9 
Underground !njecti on 
Control Program. 

Task 

rK<ve 1 op compr~hensi ve qrounrlwater 
protection strategy including 
ass~ssin<T i1:1pltct pesticides has 
on groundwater qua 1 i ty. 

Expect~rl Outcome 

Groundwater protected from 
pollution. 

Geographic 
Focus 

St3tewidE> 
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HAZARDOUS ~STE 

Program Goal: 

Ensure the safe management of hazardous wastes to protect the environment 
of Oregon and the puhlic health of its citizens. 

Profile: 

Hazardous wastes, as defined by the Environmental Quality Commission, are 
produced by a variety of industrial and commercial operations. 
Approximately ~00 facilities in Oreqon qenerated hazardous wastes in 1983. 

The disposition of hazardous wastes generated in Oregon is illustrated in 
Figure 3 he low. 

Fi<]Ure 3 

DISPOSffiON OF HAZARDOUS WASTE 
PRODUCED IN OREGON 

1983 DATA 
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A state-licensed hazardous waste disposal site is located in Arlington and 
operated by a private licensee. This site provides the state with a basic 
tool to implement its comprehensive hazardous waste regulatory program. 
The Arlington site receives wastes from sources outside of Oregon as well 
as from Oregon companies, as shown in Figure 4. 

Figure 4 

SOURCES OF HAZARDOUS WASTE RECEIVED AT ARLINGTON 
HAZARDOUS WASTE DISPOSAL SITE 

56X 
WASHINGTON 

1983 DATA 

OREGON 
24X 

OTHER STATES 

TOTAL VOLUME - 1,697,618 CUBIC FEET 

Since 1971, the Oregon Legislature has improved and expanded the 
Department of Environmental Quality's authority and regulatory tools for 
hazardous waste management. Today, a comprehensive regulatory framework 
exists and provides "cradle-to-grave" control over hazardous wastes. 

Under the Resource Conservation and Recovery Act of 1976 (RCRA), state 
hazardous waste programs may be approved by the fe~eral government to 
operate in lieu of the federal program. Oregon was granted Final 
Authorization for the base hazardous waste program on January 31, 1986. 

Strategy: 

Department of Environmental Quality, through the issuance of permits and 
conduct of an extensive compliance inspection, monitoring and enforcement 
program, will continue to implement the state program in FY 87. Under 
Final Authorization, the state program will operate in lieu of the base 
federal program for those requirements promulgated prior to the Hazardous 
and Solid Waste Act hnendments of 1984. 
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Priority 

Hazardous Waste (RCRA Subtitle Cl 

Problem or Purpose 

Permits incorporating minimum 
standards will be issued to 
hazardous waste management 
facilities, with emphasis 
on land disposal and environ
mentally significant facilities. 

Assurance of proper hazardous 
waste management practices. 

OREGON FY 87 PRIORITIES 

Task 

OEQ will issue pennits 
under authorized program 
or DEQ & EPA will issue 
joint pennits. 

(a) Compliance inspections of 
and enforcement actions at HW 
generators. transporters and 
TSO facilities will be carried 
out under authorized state 
programs. 

(bl Priority will be given to 
ensure TSO facilities are in 
compliance with groundwater 
monitoring, financial assur
ance 1 insurance and closure/ 
post-closure requirements. 

(c) Assure compliance with 
manifest requirements by all 
inspected facilities. 

(d) State will identify "non
notifiers• and assure such 
facilities are managed under 
state HW program. 

Expected Outcome 

In addition to compliance 
with administrative rules, 
facilities will be given 
site-specific standards 
with which to ensure environ
mentally safe operation. 

Compliance with standards 
will be carried out and 
assure that facilities out 
of compliance will be brought 
into compliance. 

Geographic 
Focus 

Statewide 

Statewide 
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tn 

Priority 

2 

2 

Problem or Purpose 

Document implementation of 
final authorized program. 

Emergency spills require 
prompt, effective response 
to prevent environmental 
impact and ensure cleanup. 

Public must be aware and 
supportive of state hazardous 
waste management activities. 

Ensure that all state 
monitoring and measurement 
activities meet Region 10 
Quality Assurance Plan 
requirements. 

OREGON FY 87 PRIORITIES 

Task 

DEQ will provide reports and 
i nfonnati on necessary for EPA 
to fulfill its oversight 
responsibilities. 

Respond to all significant 
hazardous substance or waste 
spills. 

DEQ wi 11 ensure that pub 1 i c 
participation in program is 
carried out. 

Develop and secure laboratory 
capability including quality 
assurance to implement RCRA. 

Expected Outcome 

EPA will be assured state 
program meets minimum 
objectives. 

Reduce impact on environment 
and ensure prompt resolution, 
give notification to EPA. 

Public understanding and 
suppcrt, 1 eading to state 
program which receives Final 
Authorization, will be ensured. 

Monitoring and measurement 
activities that satisfy 
Region 10 quality assurance 
requirements. 

Geographic 
Focus 

Statewide 

Statewide 

Statewide 

Statewide 
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Priority 

Superfund* 

Problem or Purpose 

Increased Superfund activity 
in Oregon. 

The Superfund statute requires 
the state to submit its 
priority hazardous waste sites 
for remedial action on an 
annual basis to EPA. Based on 
submissions by the State, EPA 
will assemble a national list 
of at least 400 high priority 
sites for action under 
Superfund. This list will be 
updated peri odi ca 11.Y. 

EPA enforcement procedures 
seek to secure Superfund site 
cleanup responsible parties -
in 1 ieu of fund use -- when
ever appropriate privately 
financed cleanup can be under
taken in a timely fashion. 

OREGON FY 87 PRIORITIES 

Task 

DEQ will designate Superfund 
contact. 

State and EPA will jointly 
prioritize potential Superfund 
sites on an annual basis or 
more frequently pursuant to 
national policy. 

(a) State and EPA wi 11 work 
closely together to develop 
and implement site-specific 
strategies to secure private 
and voluntary cleanup. 

(bl EPA will assist the state 
to monitor responsible and 
third party cleanup of 
hazardous waste sites. 

*Within the Superfund section, 0 Superfund site" means both sites eligible for 
Superfund action and uncontrolled sites that may not be eligible. 

Expected Outcome 

State contact with lead 
responsibility for program 
coordination in Oregon. 

State will meet statutory 
requirement to submit poten
tial Superfund sites to EPA. 

Successful site-specific 
strategies to generate cleanup 
by responsible parties will 
serve to conserve the Fund. 
tinien appropriate. site cleanup 
actions will be secured via 
state and/or EPA order. 

State and EPA are assured that 
the threat to the environment, 
public health and/or welfare 
at hazardous waste sites is 
removed. 

Geographic 
Focus 

Statewide 

Statewide 

Statewide 

Statewide 



w ...., 

OREGON FY 87 PRIORITIES 

Priority Problem or Purpose Task 

For sites on the National Priority List where Superfunrl dollars will he used: 

Superfund statute requires 
the state to share the costs 
of remedial response at Super
fund sites -- 101: of the 
remedial response costs for 
privately owned sites and 
soi for publicly owned sites. 

Assurance of coordination 
bet..,,en the state and EPA in 
the area of enforcement 
including detenninations of 
responsible parties and cost 
recovery actions. 

EPA wi 11 assist the state to 
identify and secure resources 
for the state's cost-share 
requirements. 

EPA will keep the state 
infonned of progress and 
provide opportunity for 
state input to case/project 
development. The state will 
assist EPA: 

(al In identifying responsible 
parties and determining 
enforcement potential at 
Superfund sites. 

(hl In detennining an 
enforcement strategy for each 
Superfund site identified. 

(cl In compiling a profile of 
previous enforcement historv 
at each Superfund site. 

(dl In notifying responsible 
parties. 

(el "'1ere PO$Sible, in cost
recovery actions. 

Expected Outcome 

State wi 11 meet statutory 
requirement to share remedial 
response costs at Superfund 
sites. 

Timely detenni nation of 
responsible parties and appro
priate funding procedures. 

An effective enforcement 
strategy which occurs timely 
and cost-effective cleanup 
of each Superfund site. 

A thorough enforcement provile 
for each Superfund site. 

Timely and clear opportunity 
for responsible party to take 
action before Superfund dollars 
are spent. 

Timely and effective cost
reco~ry actions. 

Geographic 
Focus 

Statewide 

Statewide 



w 
co 

Priority Problem or Purpose 

Assurance of funding and 
coordination in use of 
Superfund money for remedial 
actions. 

OREGON FY 87 PRIORITIES 

Task 

(a) EPA will assist State in 
development of a cooperative 
agreement. 

(b) Cooperative agreement will 
detail specific tasks, time
tables, dollar amounts and 
working arrangements between 
EPA and DEQ. 

Expected Outcome 

Execution of a cooperative 
agreement. 

Implementation of cooperative 
agreement tenns and conditions. 

Geographic 
Focus 

Satewide 

Statewide 



Summary of Program Resources 



FY 87 

SUMMARY OF PROGRAM RESOURCES 

(July 1, 1986 - June 30, 1987) 

PROGRAM RESOURCES 
Federal Grant Funds 

Re9uested Non-Federal Total Staff-Years 

Air Quality $1,629,115 $2,079,620 $3,708,735 65.0 
Program (1,449,508) (2,183,168) (3,632,676) (65.0) 

. water Quality 
Program 

Section 106 $ 766. 604 $1,529,447 $2,296,051 48.5 
( 926. 232) (1,529,447) (2,455,679) (51.9) 

Section 106 (GW) $ 82,675 -0- $ 82,675 1.0 
(217,425) -0- (217,425) (3. 0) 

Underground 
Injection $ 95,450 $ 38,841 $ 134,291 3.0 
Control (SDWA) (100. 000) (38 ,841) (138,841) (3. 0) 

Water Quality 
Planning $ 276,360 -0- $ 276,360 6.0 
(Section 205 (j)) (100,000) -0- (100,000) (2.0) 

Construction 
Grants $ 622,960 -0- $ 622,960 8.0 
(Section 205 (g)) (367,046) -0- (367,046) (8. 0) 

Willamette Basin -0- -0- -o- -0-
(160. 783) -0- (160,783) ( 4. 0) 

Hazardous waste 
Program (RCRA) $ 619,361 $ 154,840 $ 774,201 15.3 

(475,639) (460,416) (936,055) ( 18. 5) 

HW Permits -0- -0- -0- -o-
(49,361) (49 ,362) (98,723) (2.0) 

Pilot Project -0- -0- -0- -o-
(20,000) (2,223) (22,223) ( .1) 

* FY 87 Totals $4,092,525 $3,802,748 $7,895,273 146.8 
(3,865,994) (4,263,457) (8,129,451) (157.5) 

(FY 86 figures are in parentheses.) 

The amounts shown in the left-hand column above are federal funds requested by 
DEQ to fully fund the related FY 87 (July 1, 1986, to June 30, 1987) workplan 
commitments presented in the Program Document (Section II). The requested federal 
amounts are consistent with available EPA guidance. Final FY 87 federal grant 
resources are not yet available. Once a budget is adopted and Congress 
appropriates funds, grant amounts and, as necessary, program commitments will be 
reviewed and adjusted accordingly. 

*Gramm-Rudman Reductions and other Congressional actions could considerably reduce 
this figure. 

BR741 
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Director 

Agenda Item G, April 25, 1986, EQC Meeting 

Proposed Adoption of Rules to Establish Chapter 340, Division 
120, Siting and Permitting Requirements for Hazardous Wast~ 
and PCB Treatment and Disposal Facilities, and to Amend 
Division 110, Management of PCB 

During the 1985 session, the Oregon Legislature enacted Senate Bill 138. 
Later to be known as Oregon Laws 1985--Chapter 670 (see Attachment 8), this 
legislation establishes siting standards for hazardous waste and 
polychlorinated biphenyl (PCB) treatment and disposal facilities. Chapter 
670 directs the Environmental Quality Commission to adopt implementing 
rules within 270 days of its effective date -- by April 9, 1986. 

During the consideration of the legislation, the Department testified that 
270 days was a tight period for it to draft and the Commission to adopt 
implementing rules. The Department expressed its intent to do its best to 
meet the 270 day requirement, but given the Commission's meeting schedule, 
the Department pointed out that the requirement might have to be exceeded. 
The legislative committee reviewing the bill did not change the 270 day 
requirement, but recognized that the Department might be unable to comply 
with this provision. 

Chapter 670 requires the Commission and Department to address several new 
areas when considering an application for a hazardous waste or PCB 
treatment or disposal facility. These include the size and location of the 
facility, the origin of the waste, the need for the facility, 
transportation of waste to the facility and the applicant's qualifications. 
The Act also requires that PCB treatment and disposal be regulated as 
stringently as other hazardous waste. 

During the past six months, the Department worked with a policy advisory 
committee, a technical advisors group and the general public to develop 
draft rules implementing Chapter 670 (SB 138). Prior to the recent public 
hearings, Department staff held 11 public information meetings around the 
state to solicit public input and focus attention on the rulemaking process. 
In addition, staff met with 12 county commissions to discuss facility siting. 
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The SB 138 policy advisory committee (PAC), appointed by the Director to 
assist the Department in drafting rules, prepared a report summarizing its 
recommendations. The report provides background on hazardous waste 
management in Oregon and these proposed rules. The committee addressed the 
major policy questions raised by Chapter 670 and strongly influenced the 
concepts and content of the proposed rules. The report of the PAC 
is attached (see Attachment 3). 

A notice of the public hearings on the proposed rules was published in the 
Secretary of State's Bulletin of March 1, 1986. Additional notices for 
the public hearings and the written comment period were mailed to 
interested parties on February 13 and March 21, 1986. A news release 
announcing the public hearings and written comment period was mailed to all 
Oregon media. Personal telephone contact was made with the media in cities 
where the public hearings were scheduled. 

Public hearings on the proposed rules were held in Portland, Baker, 
Arlington, Medford, and Bend during the week of March 17, 1986. Ninety
three people attended these public hearings and twenty-two testified. Most 
of the testimony and interest occurred at the Baker and Arlington hearings. 
This is due to local interest in a possible hazardous waste incinerator in 
Baker County and the existing Chem-Security Systems, Inc. (CSSI) site near 
Arlington. 

Much of the testimony at the Baker hearing focused on the possible 
incinerator site near Lime, Oregon. While Department representatives were 
careful to describe the purpose of the hearing to the Baker media before 
the hearing and to those attending the hearing, the public wanted to go on 
record opposing an incinerator at Lime. Other testimony focused on 
concerns about hazardous waste transportation. 

At the Arlington hearing, the public generally focused on the application 
of the proposed rules to the existing CSSI facility. Much of the testimony 
supported the recommendations contained in the PAC report and called for 
the proposed community participation rule to apply to the existing CSSI 
facility. 

Only two people testified at the Portland hearing, one testified at the 
Medford hearing and none testified at the Bend hearing. Summaries of the 
public hearings, prepared by the hearings officers, are attached (see 
Attachment 5). 

Written testimony was submitted by 35 people prior to the hearings period 
closure on March 28, 1986. and In addition to letters from citizens, the 
Department received written comments from specific interests such as CSSI, 
Oregon State Public Interest Research Group (OSPIRG), Riedel Environmental 
Services, Concerned Oregonians for Proper Waste Disposal (COPWD), the State 
Department of Land Conservation and Development (DLCD), and Oregon 
Environmental Council (OEC). These comments generally address particular 
parts of the proposed rules. A summary of the written testimony is attached 
(see Attachment 6). 
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The Department has attempted to respond to each comment on the proposed 
rules raised by the public in verbal or written testimony. The 
Department's detailed Response to Testimony is in Attachment 4. A 
"Statement of Need for Rulemaking" is contained in Attachment 7. Oregon 
Laws 1985, Chapter 670, Section 44 requires the Environmental Quality 
Commission to adopt rules to carry out the provisions of that Act. ORS 
466.020 authorizes the Commission to adopt rules to govern the management 
of hazardous waste. 

Alternatives and Evaluation 

Attachments 1 and 2 present the proposed rules as modified by the 
Department after studying verbal and written comments received during the 
public hearings. Discussed below are the key issues raised by the verbal 
and written testimony. The other issues are discussed in the Response to 
Testimony summary. 

1. Where to Place the Rules 

Existing hazardous waste management regulations are contained in Divisions 
100 through 108 and PCB management regulations are contained in Division 
110. At first, the staff proposed amending these existing divisions. The 
PAC recommended separating the proposed rules from the existing rules so 
the PAC could focus its efforts only on the proposed rules. Proposed 
Division 120 includes the siting standards as a separate division and is 
attached (see Attachment 1). 

Divisions 100 through 108 principally incorporate federal rules by 
reference and occasionally include rules when the state program is 
different from the federal program. On the other hand, Division 110 (the 
PCB management rules) reprints most of the federal rules of 40 CFR 761 
while including a few additional state rules. To make Division 110 
consistent with Divisions 100-108, the Department is proposing to repeal 
the present Division 110 language and replace it with new language, which 
would adopt 40 CFR 761 by reference and include a few additional rules when 
the state program is different from the federal program. The rules would 
include provisions for PCB management as required by Chapter 670. The 
proposed amended Division 110 and 40 CFR 761 are attached (see Attachment 2 
and 9). 

2. Alternatives for Implementing Chapter 670 

The rules would expand upon and clarify Chapter 670. One of the Department's 
rule making objectives is to create a procedure for siting that implements 
the law smoothly and understandably. Another objective is to gain public 
confidence in the procedure. A third objective is to reject inappropriate 
proposals or sites at the earliest possible date so that the applicant, the 
Department and local government do not expend unnecessary resources on an 
unacceptable proposal. 
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Two basic alternatives exist for implementing Chapter 670. Rules could 
provide fixed exclusionary standards that an applicant must meet. Or, 
rules could require an applicant to demonstrate through an environmental 
impact analysis that the proposed facility site adequately protects the 
public health and safety and the environment. 

The draft rules blend the two approaches. A few exclusionary standards 
would be part of the first step of the application procedure. Several 
additional criteria are to be considered by local government in 
the second step of the application procedure to show land use compatibility. 
However, exceptions to these additional criteria could occur if the applicant 
demonstrates that public health and safety and the environment are adequately 
protected. The limited testimony received on this matter generally favored 
strict exclusionary standards. 

3. On-Site and Off-Site Facilities 

Chapter 670 allows the Commission to determine the classes of hazardous 
waste and PCB treatment and disposal facilities which shall be subject to 
these new rules. Note that the hazardous waste management rules of 
Division 100 to 110 (the technical standards) would continue to apply to 
all hazardous waste and PCB treatment and disposal facilities. 

Section (2) of Rule 340-120-001 would make treatment and disposal 
facilities off the site of waste generation, and land disposal facilities 
on the site of waste generation, subject to all of the provisions of 
Division 120. Off-site facilities are typically large commercial 
facilities that serve many generators. Section (4) of Rule 340-120-001 
would make hazardous waste and PCB facilities, except land disposal 
facilities, on the site of waste generation subject to only these Division 
120 provisions: 

Technology and Design 
Property Line Setback 
Owner and Operator Capability 
Compliance History 
Community Participation 
Permit Application Fee 

340-120-010(2)(c) 
340-120-010(2)(e) 
340-120-010(2)(g) 
340-120-010(2)(h) 
340-102-020 
340-10-030 

On-site facilities are noncommercial facilities where waste generators 
manage their own waste. 

The Department has developed a table summarizing the requirements of 
Division 120 which would have to be met to obtain treatment or disposal 
permits for on-site and off-site facilities. The table is presented on the 
following page. 
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PROPOSED HAZARDOUS WASTE AND PCB TREATMENT 
AND DISPOSAL PERMIT APPLICATION REQUIREMENTS 

NEW FACILITY 
On-Site 

Land Other 
DIVISION 120 REQUIREMENTS Off-Site(1) Disnosal On-Site 

Application Procedure 

Step 1. Authorization to Proceed Y(2) y 
Step 2a Expanded Land Use Compat- y y 

ibility Determination 
Step 2b Land Use Con1patibility y y y 

Determination (Existing 
requirement ) 

Step 3. Technical (RCRA Part B) y y y 
permit (Existing 
requirement) 

Mandatory criteria that must be met, 
to be considered by the Department 

Need y y 
Capacity y y 
Technology and design y y y 
Location y y 
Property line setback y y y 
Groundwater protection y y 
Owner & operator capability y y y 
Compliance history • y y y 

Mandatory Criteria (with an exceptions 
procedure) that must be met, to be 
considered by local government: 

Separation from urban growth y y 
boundaries and several features 

Emergency services & medical y y 

care availability 
Two transportation highways and y y 

route safety to a facility 

Mandatory review committee y y (3) 
Respond to spills within 50 miles y y 

of the facility 

EXISTING FACILI'T'Y 

Off-Sit.e On-Si t.e 

y y 

y y 

y 
y 
y 

y . y 

y 
y 

(3) (3) 
y 

(1) If the majority of waste treated or disposed of at an off-site facility is generated 
at the facility site, the facility can be located inside urban growth boundaries. 

(2) A "Y" means the facility must meet this requirement. 
(3) Optional, at the discretion of the Director. 
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Comments suggested that Division 120 should apply equally to on-site and off
site facilities since off-site facilities may have no greater impact on 
public health and safety and the environment than en-site facilities. 
However, the PAC recommended and the Department agrees that on-site treatment 
should be encouraged if the public health and safety and the environment are 
adequately protected. On-site facilities eliminate the transportation of 
waste from these facilities; would be supplemental to other manufacturing 
activities already operating; and generally handle smaller volumes and fewer 
types of waste than off-site facilities. On-site facilities would remain 
subject to the technical waste management requirements of Division 100 to 
110. 

Having considered the testimony, the Department has concluded that its 
original proposal is still valid. All of the siting rules, the three-step 
application procedure, including the Authorization to Proceed step, and the 
more detailed land use compatibility findings apply only to off-site 
facilities. The Department drafted these requirements to apply to the 
large, commercial off-site facilities. Applying them all to on-site 
facilities at this time would not be appropriate. 

This does not mean that the Department is not concerned about the possible 
impacts of on-site treatment. The Department must ensure the protection of 
the public health and safety and the environment when permitting both off
site and on-site facilities. We recognize that a strong argument can be made 
for applying the siting standards equally to both off-site and on-site 
facilities. The Department plans to closely monitor the types of on-site 
treatment and the associated risks when these facilities are proposed. If 
necessary, the Department will come back to the Commission to amend these 
rules so more of them apply to on-site facilities. 

Also, in its original draft, the Department attempted to handle the 
circumstance of a single company treating: a) waste generated at several 
plant sites at one location, or b) "incidental" quantities of waste generated 
at nearby industries. In Oregon, Tektronix currently operates a treatment 
facility at Beaverton that does both. 

While most of the waste is now generated on-site, Tektronix testimony 
revealed that in the future significant quantities of waste treated at its 
Beaverton facility could come from other Tektronix plants and occasionally 
from nearby industries. If these off-site wastes were not treated at 
Beaverton, they would be transported to either the CSSI facility near 
Arlington or out-of-state for treatment or disposal. Other companies with 
multiple plant locations and/or nearby industries with compatible wastes may 
wish to operate facilities similar to the one at Tektronix (Beaverton) in the 
future. Because of our preference for treatment instead of disposal and the 
general lack of treatment alternatives available at this time, the Department 
believes that these treatment opportunities should be allowed inside urban 
growth boundaries, as long as the other requirements of the Division 120 are 
met. 



EQC Agenda Item 
April 25 , 1986 
ZF927 -7-

Based on a recommendation from the PAC, the Department had proposed to allow 
"incidental" quantities of waste from off the site to be treated at a 
facility without jeopardizing its on-site status for the purposes of Division 
120. This provision would allow a facility to assist other industries with 
occasional treatment needs. Testimony favored deleting "incidental" or 
replacing it with a more clear term. 

After weighing the testimony, the Department has deleted the comment in 
the proposed rules concerning receiving incidental quantities of waste 
from off-site and has added the following to the proposed rules: 

340-120-001( 3 ) 

(3) Facilities described in (2)(a) of this section that receive less than 
50% of waste from off the site may be inside urban growth boundaries as 
defined by ORS 197.295 and therefore do not have to meet 340-120-
0lO(d)(A)(i) and 340-120-015(1)112.,. 

340-120-001(51 

(5) For the purposes of this Division and with Department ~pproval, a 
facility can receive as much as 10% of waste from off the site and be an 
on-site facility. 

The effect of Section (3) is that an off-site facility can be located inside 
urban growth boundaries if 50 percent or more of the waste it treats is 
generated at the facility site. The effect of Section (5) is that an on-site 
facility that receives 10 percent or less of waste from off the site can 
remain an on-site facility for the purposes of these rules. 

4. Three Step Application Procedure 

Rule 340-120-005 would establish an additional step in the application 
procedure for facilities required to meet all of the siting provisions. 

Presently, an applicant must obtain a land use compatibility statement, 
usually from local government, and then submit a detailed technical 
application to the Department. The additional step (requesting an 
Authorization to Proceed) would be the first step. It is a screen to 
eliminate inappropriate sites or proposals from further consideration. The 
Department believes this screening step will save time, resources and 
frustration for the applicant, local government and the Department. The 
screen contains several criteria that must be met to obtain an 
Authorization to Proceed. The screen provides an extra layer of protection 
for public health and safety and the environment and includes many of the 
provisions of Chapter 670. 

The Department was careful to not use the word "approval 11 at the first 
step. Concern has been voiced that the applicant and public might assume 
that passing the first step would mean a permit would be granted. 
Obtaining an Authorization to Proceed does not in any way imply that an 
applicant will receive land use approval or a technical permit. Testimony 
supported this three step application procedure. 
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Rule 340-120-005 would also establish a period for the Department to accept 
applications, as required by Chapter 670. The Act allows the Commission to 
wait as long as 270 days after rule adoption to begin the application 
period. The PAC recommended and the Department agreed that the application 
process should begin as soon as possible so potential applicants are not 
needlessly delayed. 

The initial period for an applicant to submit an Authorization to Proceed 
request would open May 15, 1986 and would close January 1, 1987. After the 
closure, the Department and Commission could act on any of the requests 
received. Following the initial period, the Department could not accept a 
new request until the Commission determines that there is a need for an 
additional facility. A prospective applicant would be expected to provide 
the information upon which the Commission could make its determination of 
need. No testimony was received on the proposed application period. 

6. Permit Reapplication and Modification 

Section 8 of proposed rule 340-120-005 would have required that most of the 
criteria of the Authorization to Proceed apply to existing facilities upon 
permit reapplication (renewal) and permit modification. Comments were 
received stating that permit modifications occur regularly, and the criteria 
should not have to be applied each time. 

The Department generally agrees with the comments. The intent should be to 
apply the requirements listed in 340-120-005(8)(a) or (b) only upon a permit 
renewal. If a facility modification includes changing the type of treatment 
or disposal, then all of the provisions of Division 120 should apply. For 
example, all the siting and permitting requirements of Division 120 should 
apply to a proposal to add an incinerator at a facility that presently 
utilizes land disposal. In response to the comments, the Department has 
deleted the reference to modification in 340-120-005(8) and added a 
definition for a new facility in 340-120-001(6) to include adding a different 
type of treatment or disposal at an existing facility. 

7. Setback for the Existing CSSI Facility 

Chapter 670 prohibits the implementing rules adopted by the Commission from 
applying to Chem-Security during its permit renewal now underway. This 
permit could be issued for a maximum of ten years, although its duration 
has not yet been determined. Therefore, the PAC chose eight years as a 
realistic period to delay applying the Property Line Setback criterion to 
Chem-Security. This eight year period would give the company time to 
either acquire additional land or replan the use of its existing site. The 
Department proposed rule 340-120-005(9) which gives CSSI eight years to 
meet the setback requirements. 
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CSSI commented that that proposed Section 9 is inappropriate in the rules 
and incorrect if it implies that the next permit will be issued for eight 
years. That determination should be part of CSSI's permit proceeding and 
not part of these rules. The Department has responded to CSSI's testimony by 
adding a comment to the proposed rule stating that the duration of CSSI's 
next permit is not tied to the eight year period. 

8. Capacity 

Rule 340-120-010 contains the criteria which would have to be met to obtain 
an Authorization to Proceed. The criteria are Need, Capacity, Technology 
and Design, Location, Property Line Setback, Groundwater Protection, Owner 
and Operator Capability, and Compliance History. The Capacity criterion 
generated the most discussion within the PAC and is the most difficult one 
to address. 

Much of the concern about Chem-Security's proposed PCB incinerator focused 
on its service area. Waste originating in states west of the Mississippi 
was to be brought to the facility via the company's Kettleman Hills, 
California facility. The Legislature did not want facilities in Oregon 
serving that large a service area. 

The Commerce Clause of the U.S. Constitution limits each state's ability to 
restrict the free movement of commerce between states. For example, Oregon 
probably could not prevent waste originating in another state from coming 
to a facility located in Oregon, if legally challenged. However, the 
Commerce Clause and federal law do not require states to have facilities to 
serve waste originating in other states. 

It makes sense to approach hazardous waste treatment and disposal on a 
regional basis since only a few facilities are needed to handle the 
existing and projected demand for service. Congress recently ratified the 
Northwest Interstate Compact on Low-Level Radioactive Waste Management 
(Northwest Compact) which addresses radioactive waste disposal among eight 
northwest states. Congressional action is necessary to exempt compacts from 
the Commerce clause. An interstate compact specifically for hazardous waste 
and ratified by Congress may be the best method to meet the needs of 
generators in the Pacific Northwest. 

Proposed rule 340-120-010(2)(b) addresses the capacity of a proposed 
facility. A facility must be sized large enough to at least serve the 
needs of Oregon businesses. Also, a facility must not be sized larger than 
needed to serve the needs of businesses in states that are parties to the 
Northwest Interstate Compact on Low-Level Radioactive Waste Management. 
Once built, theoretically any person could ship waste to a facility. 

The Department received comments stating that the proposed upper limit on 
the size of a facility was both too tight and too lenient. Commenters 
argued that an off-site commercial facility such as an incinerator would 
likely be sized at the upper limit and all eight compact states would be 
served. To discourage facilities being sized at the upper limit 
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automatically, the Department has added this proposed language to 340-
120-010(2)(b), Capacity: 

(C) If the facility is sized to treat or dispose of more hazardous waste 
or PCB generated outside of Oregon than generated in Oregon, the applicant 
must demonstrate that the additional size is needed to make the proposed 
facility economically feasible, 

Meanwhile, Riedel Environmental Services commented that proposed rule 340-
120-010(2) (b) favored the CSSI site for an incinerator. This rule would 
have allowed the Commission to give preference to a proposed facility which 
is sized to minimize the risk of transporting waste in Oregon. Riedel 
believes it will be difficult to find a suitable location closer to the 
Portland metropolitan area than CSSI's Arlington site. 

The Department proposed the language to address the likelihood of a 
facility in Oregon serving all eight Northwest Compact states. The 
language would allow the Commission to choose the facility more 
closely sized to the needs of Oregon generators if more than one 
facility is under consideration. The Department agrees that the proposed 
rule could be interpreted as Riedel did, however, and has modified the 
proposed preference language as follows: 

(D) If all of the criteria of 340-120-010(2) are met, the Commission shall 
give preference to a proposed facility which is sized more closely to what 
is needed to treat or dispose of hazardous waste or PCB generated in 
Oregon. 

The proposed language of (C) and (D) strikes a balance between providing a 
feasible market area for a facility while preventing an applicant from 
automatically sizing a proposed facility for the eight Northwest Compact 
states. 

8. ?roperty Line Setback 

The Property Line Setback criterion would provide a buffer between 
waste management activities and surrounding land. A 250 foot separation 
distance would be required for on-site treatment or disposal facilities. 
This distance would apply to an on-site incinerator as well. 

The rules had proposed that off-site facilities, except land disposal 
facilities, have at least a 500 foot separation distance. For example, an 
off-site commercial incinerator, such as the one proposed by Chem-Security 
would have at least this separation distance. Land disposal facilities, 
such as the disposal facility operated by Chem-Security, would have at 
least a 1 ,000 foot separation distance. 

The primary objective for a separation distance is to provide an extra 
margin of safety for an accident. The separation distance also protects 
adjacent land uses. Some PAC and technical group members believe draft rule 
separation distances are not great enough. Since Oregon will likely host no 
more than a couple facilities at most, a greater separation distance for new 
facilities might be appropriate. 
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One comment stated that the setback distances are arbitrary and under the 
circumstances, should be 1,000 feet in all cases. 

Because the setback provides an added margin of safety for unanticipated 
accidents, the Department cannot say that 500 feet is adequate for an 
incinerator but not for a landfill. Therefore, the Department believes it 
is prudent to have a setback requirement of 1,000 foot for all off-site 
facilities and has changed proposed rule 340-120-010(2)(e) to reflect 
this. 

9, Mandatory Versus Flexible Land Use Criteria 

Rule 340-120-015 would list the criteria that must be considered as 
part of the findings for land use compatibility. Several criteria must 
be addressed to implement Chapter 670 and to maximize protection of public 
health and safety and the environment. Many of these criteria are already 
defined in local comprehensive plans so they have been included in the land 
use compatibility step. 

Before issuing a permit, the Department is ultimately responsible for 
determining if a proposed hazardous waste or PCB facility is compatible 
with the statewide land use goals and the local comprehensive plan. 
However, the Department expects local government to determine the 
compatibility and to make findings supporting its decision. This process 
is governed by OAR Chapter 660, Division 31, State Permit Compliance and 
Compatibility. 

Rule 340-120-015 would give local government the opportunity to consider 
the listed criteria when findings are made to support a compatibility 
decision. If local government does not address the criteria during its 
land use compatibility review, the Department would consider the criteria 
and make appropriate findings. The criteria of this rule would not be 
fixed and exceptions to the criteria would be allowed. 

The Department received comments requesting the criteria of 340-120-015 to 
be met, not considered. The Department's original intent was to require the 
criteria of 340-120-015 to be met, but to allow an exceptions procedure if 
the public health and safety and the environment are adequately protected. 
In reviewing all the comments on this issue, the Department has concluded 
that our intent would be best expressed if the criteria were mandatory and 
the exceptions procedure were more clear. Therefore, the proposed rule has 
been modified to make the criteria mandatory (for example, all the shoulds 
have been changed to "shalls") and the exceptions procedure of 340-120-015(2) 
has been enhanced. While the Department believes this change is one of 
perception only, the new language better expresses our intent. 

10. Distance From an Urban Growth Boundary 

Rule 340-120-015(1)(a) would separate a proposed off-site facility from an 
urban growth boundary to minimize the potential for public exposure. A one 
to three mile separation would be required depending on the population inside 
the boundary. 
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The Department received comments favoring all off-site facilities being at 
least three miles from urban growth boundaries. Others commented that the 
separation distance of three miles recommended for urban growth boundaries 
around larger cities in effect eliminates any facility siting in the 
Willamette Valley. 

From a planning perspective, the separation distance from urban growth 
boundaries around larger cities should be even greater than three miles to 
assure future low density populations near facilities. But the Department 
had to balance this need with the desire to not exclude most of the 
Willamette Valley from consideration. Greater separation distances from 
larger cities would tend to do just that. Thus, no change has been made in 
proposed rule. 

11. Community Participation 

Rule 340-120-020 would require community participation during an off-site 
facility application review. Meaningful involvement by the host community is 
essential to gain local acceptance and approval. The Department and PAC 
reviewed several studies and reports which emphasized the importance of 
community participation. These documents generally concluded: 

a. Residents near a proposed facility must be involved in the permitting 
process from the very start; 

b. These residents often believe that government is not looking out for 
their interests; 

c. A local committee may be the best method to provide a forum for 
citizen questions and concerns; 

d. The local community should receive benefits to offset the perceived 
actual liability of hosting a facility. 

Early in this rule drafting process, the Department and the PAC recognized 
the need to have citizens living near a proposed treatment or disposal 
facility be part of the Department's application review process. Local 
community participation appears essential if Oregon is to site a new 
facility. 

Proposed rule 340-120-020 requires the Director to appoint a locally based 
committee to review a proposal to site a new off-site commercial 
facility. The proposed rule gives the Director the option but does not 
require a committee for a new on-site facility or an existing facility. 

Much of the citizen testimony received at the Arlington hearing favored 
requiring a committee for the existing CSSI facility. However, CSSI 
questioned the Department's and Commission's authority to allow a committee 
to be appointed by the Director even as an option. 
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The Director does not need specific legislative authority to appoint these 
committees. Because local community participation is so important in the 
siting of facilities, the Department proposes to require a committee when new 
facilities are being considered. However, the Department does not support 
requiring committees for existing facilities. In some cases a committee may 
not be needed, so requiring a committee in all cases is not appropriate. 
Although the Department appreciates the comments received from CSSI, OEC and 
several citizens of Gilliam County, no change in the proposed Community 
Participation rule has been made. 

12. Applicant/Local Government Agreement 

Rule 340-120-020(5) would recommend that local government and an applicant 
consider negotiating an agreement to address a proposed facility's 
potential impact. A community is usually reluctant to host a facility 
because often its residents believe they are assuming a burden for the 
benefit of others. Unless this burden is addressed, residents near a 
proposed site may not accept a facility under any circumstances. 

An agreement between the applicant and local government could address those 
things that might need change or improvement because of the facility's real 
or perceived burden on a local community. An agreement could address the 
adequacy of or need for fire, police and health department training and 
equipment, special community monitoring, and transportation safety. These 
have and will continue to be of significant public concern when a new 
facility is proposed and an agreement is one way to address them in a 
positive and constructive manner. 

The Department and Commission do not have clear statutory authority to 
require an agreement between applicants and local government. Therefore, 
Section (5) of Rule 340-120-020 would only recommend that such an agreement 
be negotiated. 

Comments were submitted stating that the proposed rule is outside of the 
Commission's jurisdiction. The Department does not agree. The proposed 
rule is a recommendation that an agreement be considered by an applicant 
and local government when a new facility is proposed. The Department and 
Commission cannot lose sight of the importance of providing a mechanism for 
siting needed facilities. Local community concerns will have to be 
addressed. The Department believes it is very important to get those 
concerns on the table and hopefully resolved early in the siting process. 
Trying to hide or ignore those concerns may lead to local rejection of the 
siting proposal later in the process. 

The Department believes the recommendation is appropriate and does not 
support deleting it. Language has been added to 340-120-020 to state the 
Department's intention to address the issues discussed in this rule or 
similar issues in the permitting process if needed to protect the public 
health and safety and the environment. 
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13. Hazardous Waste Transportation 

Rule 340-120-025 addresses the transportation of waste. Based upon public 
input to date, the transportation of waste is of greater concern than any 
other facility siting issue. Rule 340-120-025 would require a facility 
owner or operator to own or contract for a spill response team to respond 
to spills within 50 miles of the facility. If a transporter bringing 
waste to the facility failed to arrange for a spill cleanup anywhere in the 
state, the facility owner or operator would have had to arrange for the 
cleanup under the proposed rule. 

The Department received eight comments from citizens stating that proposed 
rule 340-120-025, does not go far enough in regulating hazardous waste 
transportation and ensuring immediate spill cleanup. CSSI commented that 
the proposed rule is completely unacceptable because it assigns 
responsibility to a facility owner for a spill the owner did not cause and 
over which the owner has no control. If the rule is adopted, CSSI states 
that it will be forced to accept only waste transported by its own 
transporters in order to avoid unlimited liability for third party spills. 

After reviewing its ability to regulate the transportation of hazardous 
waste, the Department has modified proposed rule 340-120-025 by deleting 
the last sentence. While the Department believes it is crucial that a 
hazardous waste spill be adequately cleaned up, we likely do not have the 
authority to require a facility owner to clean up spills not under its 
control, traveling to but not near a facility. 

Proposed rule 340-120-025 has been changed by removing the last sentence: 

(1) An emergency response team owned by or under contract to the owner or 
operator of the facility shall be located within 25 miles of the facility. 
The team shall be capable of immediately responding to spills, occuring 
within 50 miles of the facility, of waste traveling to the facility. [If 
the transporter of any waste traveling to the facility and within the state 
fails to cleanup any spill occurring within the state to the Department's 
satisfaction, the facility owner shall immediately arrange for such cleanup 
upon a request by the Department]. 

14. PCB Management Rules 

PCB disposal is currently regulated by Division 110. The proposed rules 
would entirely delete the Division 110 text as it now exists, incorporate 
the federal rules of 40 CFR 761 by reference, and add language to implement 
Chapter 670. 

Rule 340-110-070 would require an incinerator designed to dispose of PCB to 
also incinerate hazardous waste. Chapter 670 requires a PCB incinerator to 
incinerate a reasonable ratio of hazardous waste. The Department considered 
two alternatives to implement Chapter 670. The ratio of hazardous waste 
could be set in a rule. Or, the Commission could determine a reasonable 
ratio for each proposed facility. The Department favors establishing a 
minimum ratio of 50 percent now. 
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Both Rules 340-11 0-070 (5) and 075( 2) would require an application for PCB 
disposal to include the same information already required for hazardous 
waste incineration and disposal. 

15. Future Changes in These Proposed Rules 

The Department is entering a new area with these proposed rules to regulate 
the siting of hazardous waste and PCB treatment and disposal facilities. 
These rules are the Department's best effort to implement Chapter 670 (Senate 
Bill 138). However, we recognize that future developments may require the 
Department to come back to the Commission with proposed rule modifications. 
We must ensure that these rules do not act as a roadblock to the construction 
and operation of needed facilities, but we must also ensure that these rules 
go far enough in protecting the public health and safety and the environment. 
The Department will closely monitor the implementation of these rules and 
propose rule amendments as necessary. 

Summation 

1. The Commission is required to adopt implementing rules for Oregon Laws 
1985--Chapter 670 by April 9, 1986. 

2. Chapter 670 requires the Department and Commission to address several 
new areas when considering an application for a hazardous waste or PCB 
treatment or disposal facility. These include the size and location of the 
facility, the origin cf the waste, the need for the facility, 
transportation of waste to the facility, and the applicant's qualifications. 

3, The Department proposes that the Commission adopt a new division 
containing siting and permitting requirements for hazardous waste and PCB 
treatment and disposal facilities. 

4. The Department proposes that the entire existing rule division managing 
PCB be replaced with a rule division which primarily references the federal 
rules of 40 CFR 761. 

5. All hazardous waste and PCB facilities off the site of waste generation 
and land disposal facilities on the site of waste generation would be 
subject to all of the new siting and permitting requirements. Other than 
land disposal facilities, facilities on the site of waste generation would 
be subject to only some of the new requirements. All facilities must still 
meet the Department's technical standards that are already contained in 
Divisions 100 through 110. 

6. An additional step in the application procedure would be established 
to eliminate inappropriate proposals or sites from further consideration. 
This screening step, called an "Authorization to Proceed", mandates that 
certain criteria be met before applying for local land use approval or a 
technical permit from the Department. 
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7. An initial application period for proposed facilities would be 
established, beginning May 15, 1986 and ending January 1, 1987. 
Applications accepted after January 1, 1987, must be preceded by a 
Commission finding that a need exists for a new facility. 

8. A facility would not be sized less than what is needed, in 
conjunction with existing facilities, to treat or dispose of waste 
generated, or projected to be generated over the next ten years, in 
Oregon. A facility would not be sized greater than needed to treat or 
dispose of waste generated, or reasonably projected to be generated over 
the next ten years, in states that are parties to the Northwest Interstate 
Compact on Low-Level Radioactive Waste Management. 

9. The Commission shall give preference to a proposed facility which is 
sized more closely to what is needed to treat or dispose of hazardous 
waste or PCB generated in Oregon. 

1 O. A property line setback of 250 feet would be required for on-site 
treatment and disposal facilities, except land disposal facilities. A 1000 
foot setback would be required for off-site facilities and on-site land 
disposal facilities. 

11. A property line setback would be required for existing facilities. 
The Chem-Security Systems, Inc. disposal facility would have to meet the 
property line setback requirement in eight years from the effective date of 
these rules. 

12. Land use compatibility findings would have to consider several 
additional criteria to protect public health and safety and the 
environment. 

13. A site-specific citizen advisory committee would be appointed by the 
Director to encourage community participation during a facility 
application review. A committee could be continued by the Director to 
provide a forum for the public during the facility• s operation. 

14. An agreement between an applicant and local government is recommended 
to address a proposed facility's potential local impact and perceived 
burden. 

15. An incinerator licensed to burn PCB would have to burn more 
hazardous waste than PCB. 

16. Five public hearings on the proposed rules were held during the week 
of March 17, 1986. Notice of the hearings was published in the Secretary 
of State's Bulletin on March 1, 1986. Supplemental notices were mailed to 
interested parties and the Oregon media. 
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Director's Recommendation 

Based upon the Summation, it is recommended that the Commission adopt rules 
establishing siting and permitting requirements for hazardous waste and PCB 
treatment and disposal facilities (Division 120), as proposed in Attachment 
1, and replacing the existing rules for the management of PCB (Division 110) 
with new language, as proposed in Attachment 2. 

Attachments 1. 
2. 
3. 

4 . 
5. 
6. 
7. 
8. 
9. 

10. 

11. 

Bob Danko:f 
Phone: 388-6146 
March 27, 1986 

~n 
Proposed Division 120 
Proposed Amended Division 110 
The Report of the Hazardous Waste (SB 138) Policy 
Advisory Committee 
The Department's Response to Testimony 
Hearings Officer's Reports 
Summary of Written Testimony 
Rulemaking Statements 
Oregon Laws 1985 -- Chapter 670 (SB138) 
Federal PCB rule (rO CFR 761) 
Northwest Interstate Compact on Low-Level Radioactive 
Waste Management. 
Agenda Item F, March 14, 1986 EQC Meeting 
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DIVISION 120 

HAZARDOUS WASTE MANAGEMENT 
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Additional Siting and Permitting Requirements for Hazardous Waste and PCB 

Treatment and Disposal Facilities 

340-120-001 Purpose and Applicability. 

340-120-005 Permitting Procedure. 

340-120-010 Contents of an Authorization to Proceed Request. 

340-120-015 Land Use Compatibility Findings. 

340-120-020 Community Participation. 

340-120-025 Off-Site Transportation Emergencies. 

340-120-030 Permit Application Fee. 

Authority: Oregon Laws 1985, Chapter 670; ORS 468, including 468.020; ORS 

466, including 466.020; and ORS 183. 
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Purpose and Applicability 

340-120-001(1) To protect the public health and safety and the 

environment, the Commission finds that it is in the state's best interest 

to more fully regulate and review proposals to treat or dispose of 

hazardous waste and PCB. The purpose of this Division is to establish a 

supplemental siting and permitting procedure for most types of hazardous 

waste and PCB treatment and disposal facilities. 

(Comment: Under Federal law hazardous waste incineration and other 

treatment techniques are considered "treatment" and PCB incineration and 

other treatment techniques are considered "disposal." To be consistent, 

Division 120 utilizes the same definitions). 

(2) All parts of this Division apply to new: 

(a) Hazardous waste and PCB treatment and disposal facilities located 

off the site of waste generation (off-site); and 

(b) Hazardous waste and PCB land disposal facilities located on the 

site of waste generation (on-site). 

(3) Facilities described in (2)(a) of this section that receive less 

than 50% of waste from off the site may be located inside urban growth 

boundaries as defined by ORS 197.295 and therefore do not have to meet 340-

120-010(d)(A)(i) and 340-120-015(1)(a). 

(4) New hazardous waste and PCB treatment and disposal facilities, 

other than land disposal facilities, located on the site of waste 
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generation (on-site), are only subject to these parts of Division 120: 

340-120-010(2)(c) 

340-120-010(2)(e) 

340-120-010(2)(g) 

340-120-010(2)(h) 

340-120-020 

340-120-030 

Technology and Design; 

Property Line Setback; 

Owner and Operator Capability; 

Compliance History; 

Community Participation; 

Permit Application Fee. 

(5) For the purposes of this Division, a facility can receive, with 

the Department approval, as much as 10% of waste from off the site and be 

an on-site facility. 

(6) For the purposes of this Division, a new facility means: 

(a) A facility for which an original permit application was submitted 

after the effective date of this Division, or 

(b) A facility where a different type of treatment or disposal is 

being proposed (i.e., adding incineration at a facility utilizing disposal, 

or changing from chemical treatment to biological treatment at a facility). 

(7) This Division does not apply to: 

(a) Portable hazardous waste and PCB treatment and disposal facilities 

that are located on a single site of generation (on-site) less than 15 days 

each year; 

(b) Hazardous waste and PCB treatment or disposal sites involved in 

remedial action under ORS 466 or closing under Divisions 100 through 110 of 

this chapter; 

(c) Facilities treating hazardous waste pursuant to the recycling 

requirements of 40 CFR 261 .6; 
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(d) Emergency permits issued by the Director according to 40 CFR 

270.61; and 

(e) Facilities permitted by the Department to manage municipal or 

industrial solid waste, if the hazardous waste the facilities treat or 

dispose of is excluded from regulation by 40 CFR 261.5. 

(8) The requirements of this Division are supplemental to those of 

Divisions 100 through 110 of this Chapter. The definitions of 340-100-010 

and 340-110-003 apply to this Division. 

Permitting Procedure 

340-120-005(1) A three step permitting procedure is required for 

facilities listed in 340-120-001(2). The three steps are: 

(a) Submit a request for and obtain an Authorization to Proceed from 

the Department; 

(b) Submit a request for and obtain a Land Use Compatibility 

Statement from the local government with land use jurisdiction or as 

applicable, from the Department; and 

(c) Submit a complete application for and obtain a treatment or 

disposal permit pursuant to Divisions 105, 106 and 110 of this Chapter from 

the Department, or as applicable, from the Commission. 

(2) An initial period is established during which the Department shall 

accept requests for an Authorization to Proceed. The initial period begins 

May 15, 1986 and ends January 1, 1987. The Department shall wait until at 
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least the end of the initial period before approving or denying any of the 

requests. 

(3) Requests for an Authorization to Proceed received by the 

Department after January 1, 1987 must include information to allow the 

Commission to find there is a need for a new facility. The Department 

cannot approve an Authorization to Proceed request received after 

January 1, 1987 until the Commission makes this finding. 

(4) Each request for an Authorization to Proceed will be reviewed for 

completeness by the Department within 90 days of its receipt. If an 

applicant fails to correct deficiencies within 90 days of written notice 

from the Department, the Department may deny the request. 

(5) After obtaining an Authorization to Proceed and a Land Use 

Compatibility Statement, an applicant may apply for a hazardous waste or 

PCB treatment or disposal permit pursuant to Divisions 105, 106 and 110 of 

this Chapter. 

(6) To retain an Authorization to Proceed, an applicant shall: 

(a) Submit a request to the appropriate planning jurisdiction for the 

Land Use Compatibility Statement within 90 days of issuance of the 

Authorization to Proceed; 

(b) Submit an application for a treatment or disposal permit to the 

Department within 6 months of issuance of the Land Use Compatibility 

Statement. 
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(7) If the Department or Commission denies the permit, the 

Authorization to Proceed is revoked. 

(8) The owner of an existing facility with an effective permit must 

reapply according to the provisions of 340-105-010(4) before the expiration 

of the existing permit. Upcn reapplication: 

(a) The applicant of a facility described in 340-120-001(2) shall 

demonstrate the criteria of 340-120-010(2)(a)(A),(b)(B),(b)(C),(c),(e),(g) 

and (h) and 340-120-025 are being met. (b) The applicant of a facility 

described in 340-120-001 (4) shall demonstrate that the Property Line 

Setback criterion of 340-120-010(2)(e) is being met. 

(9) The property Line Setback criterion of 340-120-010(2)(e) shall 

apply to the existing Chem-Security Systems, Inc. hazardous waste and PCB 

disposal facility eight years from the effective date of this rule. 

(Comment: Section 9 of this rule does not pertain to or determine the 

duration of any permit issued by the Commission to Chem-Security in 

response to the application for a permit pending before the Commission on 

the effective date of this rule.) 

Contents of an Authorization to Proceed Request. 

340-120-010(1) An Authorization to Proceed request shall demonstrate 

that the proposed facility meets the criteria presented in 340-120-010(2). 
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If the facility does not meet all of the criteria, the Department shall 

deny the request. 

(2) Criteria that must be met to obtain an Authorization to Proceed: 

(a) Need. 

(A) The facility is needed because: 

(i) Of a lack of adequate current treatment or disposal capacity to 

handle hazardous waste or PCB generated by Oregon companies; or 

(ii) Its operation would result in a higher level of protection of the 

public heal th and safety or environment; or 

(iii) Its operation will significantly lower treatment or disposal 

costs to Oregon companies, excluding transportation costs within states 

that are parties to the Northwest Interstate Compact on Low-Level 

Radioactive Waste Management as set forth in ORS 469.930. 

(B) The facility shall significantly add to the range of the hazardous 

waste or PCB handled or to the type of technology already employed at a 

permitted treatment or disposal facility in states that are parties to the 

Northwest Interstate Compact on Low-Level Radioactive Waste Management. 

(C) The Department may deny an Authorization to Proceed request if the 

Department finds that capacity at other treatment or disposal facilities 

negate the need for a particular facility in Oregon. 

(b) Capacity. 

(A) The facility shall not be sized less than what is needed, in 

conjunction with existing facilities, to treat or dispose of hazardous 

waste or PCB generated, or reasonably projected to be generated over the 

next 10 years, in Oregon. 
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(B) The facility shall not be sized greater than needed to treat or 

dispose of hazardous waste or PCB generated, or reasonably projected to be 

generated over the next 10 years, in states that are parties to the 

Northwest Interstate Compact on Low-Level Radioactive Waste Management. 

(C) If the facility is sized to treat or dispose. of more hazardous 

wastes or PCB generated outside Oregon than hazardous waste or PCB 

generated in Oregon, the applicant must demonstrate to the Department that 

the additional size is needed to make the proposed facility economically 

feasible. 

(D) If all of the criteria of 340-120-010(2) are met, the Commission 

shall give preference to a proposed facility which is sized more closely to 

what is needed to treat or dispose of hazardous waste or PCB generated in 

Oregon. 

(c) Technology and Design. The facility shall use the best 

available technology as determined by the Department for treatment and 

disposal of hazardous waste and PCB. The facility shall use the highest 

and best practicable treatment and/or control as determined by the 

Department to protect public health and safety and the environment. 

(d) Location. 

(A) The facility shall be sited at least one mile from: 

(i) Areas within urban growth boundaries as defined by ORS 197.295; 

(ii) Wilderness, parks, and recreation areas as designated or 

identified (if appropriate) in the applicable local comprehensive plan or 

zoning maps; 

(iii) Schools, churches, hospitals, nursing homes, retail centers, 

stadiums, auditoriums and residences except those owned by the applicant and 

necessary for the operation of the facility. 
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(B) The Department may consider a lesser distance for (A)(ii) and 

(A)(iii) if. the applicant demonstrates that the lesser distance adequately 

protects the public health and safety and the environment. 

(e) Property Line Setback. 

(A) Hazardous waste and PCB treatment and disposal facilities, other 

than land disposal facilities, on the site of waste generation shall have 

at least a 250 foot separation between active waste management areas and 

facilities, and property boundaries. 

(B) Hazardous waste and PCB treatment and disposal facilities off the 

site of waste generation and land disposal facilities on the site of waste 

generation shall have at least a 1,000 foot separation between active waste 

management areas and facilities, and property boundaries. 

(f) Groundwater Protection. 

(A) Using the Groundwater Quality Protection Evaluation Matrix as 

shown in Table 2 of this Division: 

(i) Surface impoundments, land treatment facilities and waste piles 

shall only be located on an area rated as 2 or 3; 

(ii) Landfills shall only be located on an area rated as 3. 

(B) Hazardous waste and PCB facilities not listed in (A)(i) or (A)(ii) 

need not meet this criterion to obtain an Authorization to Proceed. 

(g) Owner and Operator Capability. The owner, any parent company of 

the owner and the operator must demonstrate adequate financial and 

technical capability to properly construct and operate the facility. As 

evidence of financial capability, the following shall be submitted: 

(A) Financial statements of the owner, any parent company of the 

owner, and the operator audited by an independent certified public 

accountant for three years immediately prior to the application; 
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(B) The estimated cost of construction and a plan detailing how the 

construction will be funded; and 

(C) A three year projection, from the date the facility is scheduled to 

begin operating, of revenues and expenditures related to operating the 

facility. The projection should have sufficient detail to determine the 

financial capability of the owner, any parent company of the owner and the 

operator to properly operate the facility. 

(h) Compliance History. 

(A) The compliance history in owning and operating other similar 

facilities, if any, must indicate that the owner, any parent company of the 

owner and the operator have an ability and willingness to operate the proposed 

facility in compliance with the provisions of ORS 466 and any permit conditions 

that may be issued by the Department or Commission. As evidence of ability and 

willingness, the following shall be submitted: 

(i) A listing of all responses to past actual violations identified by EPA 

or the appropriate state regulatory agency within the five years immediately 

preceding the filing of the request for an Authorization to Proceed at any 

similar facility owned or operated by the applicant, owner, any parent company 

of the owner or operator during the period when the actions causing the 

violations occurred; and 

(ii) Any written correspondence from EPA and the appropriate state 

regulatory agency which discusses the present compliance status of any similar 

facility owned or operated by the applicant, owner, any parent company of the 

owner or operator. 

(B) Upon request of the Department, the applicant shall also provide 

responses to the past violations identified prior to the five years preceding 
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the filing of an Authorization to Proceed and the specific compliance history 

for a particular facility owned or operated by the applicant, any parent 

company of the owner or operator. 

Land Use Compatibility Findings. 

340-120-015(1) For facilities listed in 340-120-001(2), the land use 

compatibility statement of 340-105-013 must include findings that at least 

considered the following criteria: 

(a) To assure low density populations around a facility, the facility 

shall be sited at least the following distances from an acknowledged urban 

growth boundary: 

(A) One mile from areas within an urban growth boundary containing a 

population of 2500 people or less; 

(B) Two miles from areas within an urban growth boundary containing a 

population between 2500 and 10 ,000 people; and 

(C) Three miles from areas within an urban growth boundary containing 

a population of 10 ,000 people or greater. 

(b) The facility shall be sited at least one mile from the following, 

as designated or identified (if appropriate) in the comprehensive plan or on 

zoning maps: 

(A) Schools, churches, hospitals, nursing homes, retail centers, 

stadiums, auditoriums or residences not owned by the applicant; 

(B) Wilderness, parks, and recreation areas; 

(C) Scenic view sites; 

(D) Federal and State scenic waterways; 

(E) Destination resorts; 
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(F) Rural communities and rural residential areas; 

(G) Public airports. 

(c) The facility shall be sited at least one quarter mile from 

the following, as designated or identified (if appropriate) in the comprehensive 

plan or on zoning maps; 

(A) Perennial surface water (including rivers, streams, lakes, oceans, 

and reservoirs), estuaries and wetlands; 

(B) Historic and cultural areas; 

(C) Ecologically and scientifically significant natural areas; 

(D) Municipal watersheds; 

(E) Flood hazard areas; 

(F) Slide hazard areas; 

(G) Willamette River Greenway; 

(H) Coastal shorelands, beaches and dunes. 

(I) Active seismic faults. 

(d) The proposed facility is allowable in the applicable zone and will 

comply with all applicable development standards in the local land use 

regulations. 

(e) The facility shall not prevent the use of adjacent lands for uses 

permitted or otherwise allowed in the applicable zone. 

(f) Emergency services, including medical care, to respond to and 

address emergencies and accidents at the facility or involving wastes 

traveling on local transportation routes to the facility have been 

identified and their adequacy has been assessed. 

(g) The facility shall have more than one transportation highway to it. 



Hazardous Waste Management 
Page 13 
ZF776 

(h) The appropriate city, county and state highway or transportation 

departments have reviewed the local transportation routes to the facility 

for safety and their recommendations for improvements shall be implemented 

prior to first waste receipt at the facility. 

(2) The findings made by the local government with land use jurisdiction 

according to Section (1) shall state if the applicant requested an exception to 

any criteria, or if the local government did not consider any of the criteria. 

An exception may be approved by the local government or by the Department if the 

applicant demonstrates that the public health and safety and the environment are 

adequately protected by allowing the exception or if the exception provides 

substantially equivalent protection as compared to the criterion. The findings 

shall give a detailed justification for each exception allowed by local 

government or the Department. 

(3) The local government with land use jurisdiction should act on a 

land use compatibility request within 180 days after a complete 

request was submitted by the applicant. If local government does not wish 

to act on the compatibility request or address any of the criteria of 

Section (1) of this rule, the Department shall act on the request or prepare 

findings for the criteria. The Department is ultimately responsible for 

determining compliance with state land use goals the purpose of issuing a 

permit. 



Hazardous Waste Management 
Page 14 
ZF776 

Community Participation. 

340-120-020(1) The Commission finds that local community 

participation is important in the siting and in reviewing the design, 

construction and operation of hazardous waste and PCB treatment and 

disposal facilities. 

(2) To encourage local participation in the siting of a proposed 

facility described in 340-120-001(2), the Director shall appoint and 

utilize a committee comprised at least partly of residents living near to, 

or along transportation routes to, the facility site. The committee shall be 

appointed as soon as feasible after the Department receives an Authorization to 

Proceed request. At least one half of the appointments shall be from a list of 

nominees submitted by the local government with land-use jurisdiction. The 

Director shall appoint the chairperson of the committee. 

(3) The Director may appoint a committee to review a proposed 

facility described in 340-120-001(3). 

(4) The Director may continue a committee authorized in Section (2) 

and (3) or appoint a new committee to review the operation of a facility 

once it is located and constructed. 

(Comment: The committee shall provide a forum for citizen comments, 

questions and concerns about the site and facility and promote a dialogue 

between the community of the proposed facility and the company interested 

in siting the facility. The committee shall prepare a written report 
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summarizing local citizen concerns and the manner in which the company is 

addressing these concerns. The report shall be considered by the 

Department and Commission and local government during the consideration of 

the proposed facility). 

(5) The Department recommends that the local government and applicant 

consider negotiating an agreement appropriate for the proposed facility's 

potential local impact. The agreement might consider these and other 

issues: 

(a) Training and equipping local fire, police and health department 

personnel to respond to accidents, spills and other emergencies; 

(b) Special monitoring both on and off-site for worker and community 

health status; 

(c) Road improvements and maintenance to assure safe transportation of 

waste to the site; 

(d) Possible changes in property values near the site due to the 

proposed facility; 

(e) A plan to resolve conflicts or disagreements that might develop 

between the facility operator and the community. 

(6) When issuing a treatment or disposal permit pursuant to Divisions 105, 

106 and 110 of the Chapter, the Department, or as applicable, the Commission, 

may impose requirements addressing the issues described in Section (5) of this 

rule or other similar issues to protect the public health and safety and the 

environment. 
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Off-Site Transportation Emergencies 

340-120-025(1) An emergency response team owned by or under contract 

to the owner or operator of the facility shall be located within 25 miles 

of the facility. The team shall be capable of immediately responding to 

spills, occurring within 50 miles of the facility, of waste traveling to 

the facility. 

Permit Application Fee 

340-120-030(1) The intent of the permit application fee is to cover the 

Department's costs, in investigating and processing the application. For new 

hazardous waste and PCB treatment and disposal facilities, the maximum 

application processing fee is $70,000. For existing facilities, the maximum fee 

is $50,000. These fees include the fees required by Table 1 of Division 105. 

(2) Any portion of the application processing fee for a treatment and 

disposal facility which exceeds the Department's expenses in reviewing and 

processing the application shall be refunded to the applicant. 

(3) The fee described in Section (1) is payable upon submission of an 

Authorization to Proceed request, if such a request is required, or a 

permit application. 
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TABLE 1 

Matrix Legend 

Uppermost Aquifer - The first body of saturated rock, alluvium, or other 

naturally occurring meterial that contains sufficient permeability to 

store, transmit, and yield sufficient quantities of water to wells or 

springs so that the wells can serve as a practical source of water. 

Unconfined aquifer - Unconfined is synonymous with water table. A 

saturated geologic unit where the hydrostatic pressure at the upper 

surface of the water body is atmospheric. 

Confined Aquifer - Confined is synonymous with artesian. A saturated 

geologic unit that contains water under sufficient hydrostatic 

pressure to cause the water level in a well to stand above the bottom 

of the overlying confining layer. 

Aguitard - A saturated geologic unit which yields inappreciable quantities 

of water compared to an aquifer but through which appreciable leakage 

of water is possible. 

Aguiclude - A saturated geologic unit which yields inappreciable quantities 

of water compared to an aquifer but through which appreciable leakage 

of water is not possible. 
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Hydraulic Conductivity (K) - The quantity of groundwater flowing through a 

waterbearing material in one unit of time through a unit cross-

sectional area under a driving force of one unit of hydraulic head 

change per unit length. This is usually expressed as gallons per 

day per foot squared (gpd/ft2 ), or feet per day (ft/day). This is an 

expression of a geologic unit' s ability to transmit a fluid. In the 

matrix, K values refer to both the unsaturated zone above the aquifer 

and the saturated aquifer. High K's refer to formations which are 

rapidly draining, such as, gravels, sand, karst limestone, permeable 

basalt, and other fractured igneous and metamorphic rocks. Medium K's 

refer to formations with some permeability such as clays, glacial 

tills, shales and unfractured metamorphic and igneous rocks. General 

K values would be: 

High K - L 1 X 103 gal/day/ft2 , 

Medium K - Between 1 X 103 and 1 X 10-3 gal/day/ft2 , and 

Low K - ~ 1 X 10 - 4 gal/day/ft2 • 

Sole Source Aquifer - An aquifer which provides the only source of drinking 

water. No other ground or surface water supplies are available. 
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Uppermost Aquifer *(c) 
Aquifer Tyne 

Unconfiped_Aquifer Confine A"uifer 

Beneficial uses within High Hydraulic Mediwn Hydraulic Low Hydraulic Aquitard Aquiclude 
one mile downgradient conductivity and Conductivity and Conductivity and 

Productivity Productiv!tv P.roductivit"' 
Public/private Sole •(b) 
Source Aquifer 1 1 1 1 3 

---~-

Present or potential 
public/private drinking 1 1 2 2 3 
water and/or livestock water 
supply and irrigation 

Aquifer discharges to fresh 
or salt water wetlands or 1 2 3 2 3 
marshes. 

---
Aquifers discharges to surface 
water body with established uses. 1 1 2 1 3 

Industrial 1 2 3 3 3 
- -

Treatment required for drinking 
or industrial use. 2 2 3 3 3 

Total dissolved solid level 
naturally greater than 10.000 mg/L; 3 3 3 3 3 
no identified uses. Does not meet 

drinking water standards 

Protection Levels: 1. Proposed facility site does not meet groundwater protection criterion. 
2. Proposed facility site meets initiai groundwater protection screening criterion but the site has 

limitations which must be addressed in detail in the Part B application. 
3. Proposed facility site meets initial groundwater protection screening criterion. 

•(a) Table 1 defines terms of the matrix. 
*(b) Unless otherwise noted groundwater meets drinking water standards without treatment. 
#(c) Uppermost Aquifer and other Aquifers hydraulically interconnected. 
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340-110-001 

340-110-003 

340-110-020 Manufacturing, Processing, Distribution in Commerce and Use 

of PCB and PCB Items. 

340-110-040 Marking of PCB and PCB Items. 

340-110-060 Treatment and Disposal. 

340-110-065 Storage for Disposal. 

340-110-070 Incineration. 

340-110-075 Landfilling. 

340-110-077 Permits. 

340-110-080 Records and Monitoring. 

Authority: ORS Chapter 468, including 468.020; ORS 466, including 466.020 

and 466.505 to .530; and ORS 183. 
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Purpose, Scope and Applicability. 

340-110-001 (1) The purpose of this Division is to establish 

requirements for the storage, treatment, disposal and marking prior to 

disposal of PCB and PCB items. 

(2) These regulations are in addition to and do not preempt any local, 

state or federal statutes or regulations. 

(3) This Division incorporates, by reference, PCB management 

regulations of the federal program, included in 40 CFR Part 761, into 

Oregon Administrative Rules. Persons must consult 40 CFR Part 761 in 

addition to this Division to determine all applicable PCB management 

requirements. Persons must also consult Division 120 of this chapter for 

additional siting and permitting requirements for PCB disposal. 

Definitions. 

340-110-003 (1) The definitions of the following sections are added to 

40 CFR 761 .3. 

(2) The definitions of OAR 340-100-010. 

(3) For the purpose of this Division: 

"Agency's Regional Administrator in the EPA Region in which the PCBs 

are located" means the Department. 

"Agency" means the Department. 

"Approve" means permit. 

"Approved" means permitted. 

"Approval" means permit. 
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"Assistant Administrator for Pesticides and Toxic Substances" means 

the Department. 

"Appropriate Regional Administrator" means the Department. 

"Chemical Waste Landfill" means PCB landfill. 

"Environmental Protection Agency" and "EPA" mean the Department. 

"Initial Report" means application. 

"Receive Writ ten Approval 11 means obtain a permit. 

"Regional Administrator" means the Department. 

Manufacturing, Processing, Distribution in Commerce and Use of PCB and PCB 

Items. 

340-110-020( 1) The provisions of 40 CFR 761.20 through 761.39 are 

deleted. 

(Comment: The requirements of these parts are administered by the U.S. 

Environmental Protection Agency and not the Oregon Department of 

Environmental Quality). 

Marking of PCB and PCB Items. 

3110-110-040(1) The provisions of 40 CFR 761.40 through 761.59 are 

applicable only as they relate to items removed from service for disposal. 

Treatment and Disposal. 

340-110-060(1) Sections (2) through (4) of this rule are added to the 

provisions of 40 CFR 761.60(a). 
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(2) "PCB disposal facility" includes a facility for treatment or 

disposal of PCB or PCB items. 

(3) No person shall treat or dispose of PCB or PCB items except at a 

PCB disposal facility permitted by the Department. 

(4) No person shall establish, construct or operate a PCB disposal 

facility without a permit issued by the Department. 

340-110-061 (1) The provisions of 40 CFR 761.60(d)(1) are replaced by 

Section (2) of this rule. 

(2) Spills. Spills, leaks and other uncontrolled discharges of PCB 

constitute disposal of PCB and shall be reported and managed in accordance 

with Division 108. 

(3) Section (4) of this rule is added to the provisions of 40 CFR 

761.60(e). 

(4) The permit shall be issued in accordance with Divisions 106 and 

120 and may contain conditions and provisions as the Department deems 

appropriate. 

(5) Section (6) of this rule is added to 40 CFR 761.60. 

(6) Waste Oil. The use of waste oil that contains any detectable 

concentration of PCB as a sealant coating or dust control agent is 

prohibited. Prohibited uses include, but are not limited to, road oiling, 

general dust control, use as a pesticide carrier and use as a rust 

preventative on pipes. 

ZF498 
Page 4 



Storage for Disposal. 

340-110-065 (1) The provisions of 40 CFR 761.65(c)(7)(ii) are 

replaced by Section (2) of this rule. 

(2) The owners or operators of any facility using containers described 

in 40 CFR 761.65(c)(7)(i) shall prepare and implement a Spill Prevention 

Control and Countermeasure (SPCC) plan as described in 40 CFR Part 112. In 

complying with 40 CFR Part 112, the owner or operator shall read "oil(s)" 

as "PCB(s) 11 whenever it appears. 

Incineration. 

340-110-070(1) The Commission shall not issue a permit for any 

facility designed to dispose of PCB by incineration unless: a) the facility 

is also equipped to incinerate hazardous waste; and b) the applicant has 

received all federal and state permits required to operate a hazardous 

waste incinerator. 

(2) An incinerator that disposes of PCB or PCB items must 

incinerate more hazardous waste than PCB. Any permit issued by the 

Commission for the incineration of PCB or PCB items shall contain a 

condition requiring the incineration of at least this level of hazardous 

waste. 

(3) An incinerator used for the incineration of PCB or PCB items shall 

be permitted by the Department pursuant to Divisions 106 and 120. 
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(Comment: The owner or operator of an incinerator may also have to 

obtain an Air Contaminant Discharge Permit from the Department and such 

permit may establish standards and requirements more stringent than those 

of 40 CFR 761.70 or this Division). 

(4) Section (5) of this rule is added to the provisions of 

40 CFR 761.70(d)(1). 

(5) Information which shows that Subparts B, C, D, F, G and H of 40 

CFR 264 will be met when applied to the incineration of PCB and PCB items. 

(6) The provisions of 40 CFR 761.70(d)(8) are replaced by Section (7) 

of this rule. 

(7) Transfer of Property. The permit is personal to the permittee 

and is nontransferable. A new owner or operator shall comply with 340-105-

010(2)(d)(B)(iv) of this Chapter. 

Landfilling. 

3~0-110-075(1) Section (2) of this rule is added to the provisions of 

40 CFR 761.75(c)(1). 

(2) Information which shows that Subparts, B, c, D, F, G, H and N 

of 40 CFR 264 will be met when applied to PCB landfills. 

(3) The provisions of 40 CFR 761.75(c)(7) are replaced by Section (4) 

of this rule. 

(4) Transfer of property. The permit is personal to the permittee 

and is nontransferable. A new owner or operator shall comply with 340-105-

010(2)(d)(B)(iv) of this chapter. 
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Permits. 

340-110-077(1) The procedures and requirements of Divisions 105 and 

120 shall be followed by an applicant for a PCB disposal facility permit. 

(2) The procedures of Divisions 106 and 120 will be followed when 

issuing permits required by this Division. 

Records and Monitoring. 

340-110-080 (1) The provisions of 40 CFR 761.180(a)(3) are deleted. 

(2) Data reported to the Department as required by 40 CFR 761.180 

shall be in both pounds and kilograms. 

(3) The provisions of 40 CFR 761.185 through 761.193 are deleted. 
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MARCH 1986 

REPORT OF THE HAZARDOUS WASTE 
ADVISORY COMMITTEE TO THE 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

INTRODUCTION 

Attachment 3 
Agenda Item G 
April 25, 1986 

This committee was appointed by the Director of the 

Department of Environmental Quality to advise the Department 

on development of rules for the siting of hazardous waste and 

PCB treatment and disposal facilities. Committee members are 

listed in Appendix A to this report. 

In Senate Bill 138, Chapter 670, Oregon Laws 1985, the 

Legislative Assembly established general state policy on 

siting hazardous waste facilities and directed the 

Environmental Quality Commission to adopt rules implementing 

that policy by April 1986. This committee was appointed and 

first met in October 1985. It has held ten meetings, 

In the course of its work, the committee has reviewed 

literature on the siting and regulation of hazardous waste 

facilities, visited the Chem Securities and Tektronix 

facilities, heard testimony from interested parties, and 

reviewed a series of drafts of the proposed rules. In this 

process, committee members have engaged in a constant 

discussion of policy and specific rules among themselves and 

with the Department's staff. The rules now proposed by the 

Department are, in the judgment of the committee, consistent 

with the overall policy established by the Legislative 

Assembly and reflect sound public policy on the treatment and 
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disposal of hazardous waste. We have the following comment 

and make certain observations, which may assist the public 

and the Legislature to identify the policy questions involved 

and the reasons which underlie the rules proposed. 

1. Hazardous Waste as ~ Component of Industrial 

Society. Hazardous waste by Legislative definition excludes 

radioactive materials which in this state are regulated by 

the Energy Facility Siting Council. Generally, all other 

wastes derived from industrial activity which can be 

deleterious to human health and safety and the environment 

if not properly managed are the subject of the Department's 

responsibility. PCBs are referred to separately in both the 

legislation and the proposed rules for legal reasons arising 

from Federal law but are discussed here as a specific 

variety of hazardous waste. Hazardous waste is produced in 

this state and other states in large quantities by hundreds 

of industrial and commercial activities large and small. 

While some particular kinds of waste can be avoided by 

substituting other processes or products, we have to accept 

as a fact that hazardous waste is a by-product of our current 

society and that it cannot be wholly eliminated. It 

therefore becomes critically important that such waste be 

properly managed. 

2. The Management of Hazardous Waste ~ ~ Public 

Responsibility of Government. To leave management of 

hazardous waste uncontrolled is to invite human disaster and 
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long term environmental degredation ultimately costing 

billions of dollars. Only careful planning and thoughtful 

regulation can identify and manage hazardous waste 

efficiently and economically. Moreover, the increasing 

economic liability to which industry is exposed arising out 

of improper management of hazardous waste will make a state 

which develops and supports sound treatment and disposal 

regulation and economic facilities an attractive location for 

new industrial activity. No business enterprises of the kind 

we want in Oregon are interested in the liability associated 

with Love Canals. The committee therefore believes that 

these rules and the facilities to be sited under them are 

essential to the economic and human health of the state. 

3. The Ways of Dealing with Hazardous Waste. Hazardous 

waste can be managed in several ways: by substituting non

hazardous material in the production process; by recycling 

hazardous material in the production process; by consuming 

the waste in the manufacture of another product; by treating 

the waste in a manner which renders it non-hazardous; and by 

disposal of the waste in a manner which will contain and 

minimize the hazard. The re-refining of engine oil is an 

example of recycling. Incinerating wastes at high 

temperatures is an example of treatment. Burying waste in 

containers in a landfill is an example of disposal. The 

management of waste can occur on the site where it is 

produced, or waste can be transported to another location for 
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recycling, treatment or disposal, for example, by the Chem 

Securities facility near Arlington. 

4. Policy Preference in Dealing with Hazardous Waste. 

The committee believes that public policy and these rules 

should (1) encourage recycling and reuse of waste wherever 

this is economically feasible; (2) encourage on-site 

treatment by the producer wherever this can be safely and 

economically accomplished to avoid transporting hazardous 

waste on public roads; and (3) should encourage treatment of 

all waste whether on-site or off-site to render it harmless 

in preference to disposal in landfills where the hazard is 

simply contained for the future rather than eliminated. 

5. The Technical Methods of Managing Hazardous Waste. 

Just as evolving industrial activity has created and will 

create new waste products which must be managed, so evolving 

technology has created and will create new and better ways of 

reusing and treating such wastes. Public policy and these 

rules should encourage those who generate, treat and dispose 

of hazardous waste to employ the best available technology to 

reuse or treat waste. However, that same public policy must 

recognize that technology requires heavy capital investment. 

If we want those who generate, treat or dispose of waste to 

make substantial investment in technology, they must be 

allowed reasonable periods of time over which such 

investments can be amortized. The goal is to achieve the 

best available technological management, not to set 
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economically impossible standards which will have the effect 

of inhibiting proper management. 

6. The Number and Capacity of Waste Disposal 

Facilities. Under the statute and these rules, the 

Department has the responsibility for determining the number 

and capacity of hazardous waste facilities. The Legislative 

Assembly in considering Senate Bill 138 focused its attention 

almost exclusively on large off-site treatment and disposal 

facilities for dealing with hazardous waste (and PCBs). The 

legislative history and the somewhat convoluted language of 

the statute make clear the legislative desire to have the 

least possible number of such facilities necessary. Certain 

factors must be recognized and reconciled in connection with 

that desire. 

First, under the Federal Constitution, Oregon as a state 

cannot prohibit a treatment facility in this state from 

receiving out of state generated waste. Second, under the 

Northwest Interstate compact, Oregon has agreed to receive 

hazardous waste from Washington, and Washington has agreed to 

receive nuclear waste from Oregon. It is important, now that 

the Compact has been ratified by Congress, that Oregon enter 

into negotiation at once with other states in the compact to 

ensure a sensible and fair distribution of waste management 

facilities among the compact states. Third, certain types of 

hazardous waste facilities require a threshhold volume of 

waste to be economic. Hence it may be necessary, in 
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balancing all the factors, to obtain sufficient volume using 

out of state waste to accomplish the best technological 

treatment of Oregon generated waste. Put another way, Oregon 

should not continue to landfill hazardous waste instead of 

destroying that waste by methods of treatment including 

incineration simply to avoid receiving sufficient out of 

state waste to make treatment feasible. Fourth, because we 

believe sound policy makes on-site treatment by generators 

preferable to off-site treatment at a central facility where 

it can be safely accomplished on site, the Legislative desire 

to limit the number of facilities should recognize and 

accommodate that policy preference. These considerations are 

equally applicable to the other compact states which 

emphasizes the desireability that all compact states 

coordinate their hazardous waste management. 

7. The ~ication Process for Siting Off-Site 

Facilities. These rules provide a three step process for 

siting an off-site hazardous waste facility which accepts for 

treatment or disposal waste generated by commercial and 

industrial generators. This process recognizes the interest 

of the site community, the role of local government, the role 

of the Department and the Commission and the differences 

between a central off-site facility and a generator on-site 

facility. The first step requires the applicant to obtain an 

authorization to proceed from the Department. At this stage 

the Department determines whether the applicant can satisfy 
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certain basic criteria with respect to need and certain basic 

exclusions with respect to site. If the Department finds the 

applicant cannot, it refuses the authorization. This will 

save the applicant, the local government and the Department 

the expense of handling the subsequent more complicated and 

expensive application steps. The second step requires the 

applicant to obtain approval from the local governmental body 

with land use jurisdiction. Incidentally, no comprehensive 

land use plans in the state presently provide for hazardous 

waste facilities, and any siting will require amendment of an 

affected county's plan. Recommended criteria for that 

decision are provided in the rules. The third step provides 

that an applicant which has received the necessary local land 

use approval must then satisfy the Department of 

Environmental Quality with respect to the public safety 

requirements, other criteria set forth in the rules, and its 

ability to meet existing technical standards for management 

of hazardous waste. 

a. ~ication Process for Siting on-site Facilities. 

On-site treatment by a generator of hazardous waste 

ordinarily involves far smaller quantities and limited kinds 

of hazardous waste. In Paragraph 4 above, the Committee 

stated its policy preference for such on-site treatment, 

where technological and safety requirements can be met, to 

avoid transportation to distant off-site facilities. To 

encourage such dealing with waste at the source, the 
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Committee proposes and the Rules provide a streamlined two 

step application process. The authorization to proceed step 

is eliminated and the buffer requirement and a discretionary 

citizen committee are incorporated into the final RCRA Part B 

application to the Department of Environmental Quality after 

the applicant has obtained approval for a facility from the 

local governmental body with land use jurisdiction. 

9. Community Involvement in the Siting Process. As we 

have noted above, we believe public policy requires and must 

encourage the establishment and continued operation of 

hazardous waste facilities, both on-site and off-site. We 

also recognize that every community in which such a facility 

is located or for which a facility is proposed will have a 

special and intense local interest in the impact which the 

operation of such a facility may have upon the health and 

economy of that locality. Consequently, the rules provide a 

community involvement process through a citizen Advisory 

Committee which is mandatory for off-site facilities and 

discretionary for on-site facilities. In either case, the 

mechanism for initial and continuing community involvement is 

in place. Moreover, the structure of such committees is 

carefully balanced. Half the members are to be nominated by 

the local government with land use jurisdiction and half are 

to be nominated by the Department Director who appoints the 

Chairman from among the members of the committee. In 

addition, the Committee recommends that the Department seek 
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legislation which authorizes the Director to expend funds in 

limited amount from the application fee for independent 

technical and legal advice (exclusive of litigation) upon 

request of a citizen committee where in the Director's 

discretion it will facilitate the citizen committee's work. 

We believe these provisions will ensure a sound and informed 

local community when a facility is proposed, and a continuing 

subsequent relationship between facility and community where 

one is approved. The committee also recommends that such a 

committee be established for the Chem Securities facility. 

10. Continuing Supervision of Hazardous Waste Facilities 

Once Approved and in Operation. Current rules provide for 

Department supervision of facilities in operation. Moreover 

Federal Environmental Law and regulation also apply to such 

facilities. However, the reality of supervision to insure 

compliance depends largely on whether Congress and the 

Legislative Assembly provide sufficient funds to enable 

effective supervision to occur. As we move toward methods of 

treatment including incineration as opposed to landfill 

containment, we must establish and fund reliable mechanisms 

to monitor the effectiveness of the process under varying 

weather and operating conditions and ensure that we can 

measure the level of any discharge or emission which occurs 

and its effects upon the food chain and human health. Close 

attention must be paid to these factors in the siting 

process. 
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11. The Chem Securities Facility. In connection with 

the existing hazardous waste facility operated by Chem 

Securities, the committee recommends that the Department 

review the present monitoring arrangements to determine their 

adequacy. The committee also concluded that the buffer zone 

requirements it recommends for new waste management 

facilities should be required when the Chem Securities 

facility near Arlington comes up for renewal in eight years. 

The Committee suggests that the Department study possible 

legislation authorizing the use of eminent domain should the 

facility be unable to negotiate purchase of sufficient land 

for the required buffer, and be otherwise qualified in all 

respects for renewal of its permit. 

12. Expedition of Lega! Proceedings Relating to Siting. 

The committee believes it is important to have clear and 

concise rules for siting and to provide reasonably rapid 

procedure for making siting decisions. Undue delay means 

greatly increased expense to the applicant and to the local 

and state agencies concerned. It also defers essential 

decisions on handling hazardous waste. The proposed rules 

provide reasonable and expeditious time lines. However, 

court challenges can delay such decisions for years. We 

simply cannot afford this kind of delay in handling hazardous 

waste. The committee proposes that the Legislative Assembly 

direct that trials and appeals of hazardous waste 

* * * 
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applications and decisions be expedited on the court dockets 

concerned. 

13. Inventory of Present Hazardous Waste and Planning 

for Future Hazardous Waste. This state needs a formal plan 

for dealing with hazardous waste. At the present time, it is 

impossible to say how much hazardous waste has been generated 

in Oregon and not yet identified, nor do we really know how 

much hazardous waste is currently being generated and not 

identified. The Department needs to carefully examine all 

state industrial activity and inventory all past and current 

sources of hazardous waste and it must have adequate funding 

to do this. The present duplicative roles of the State and 

Federal Government in this field create some problems. But 

our judgment is that Oregon should move ahead consistent with 

federal law to control its own environment and not be 

inhibited by delay or inability on the part of the Federal 

Government to fund and carry out the Federal law, or to make 

decisions under that law. Specifically, Oregon should move 

to treatment including incineration in lieu of landfill 

disposal at the earliest possible date. 

14. Spil! Response. Accidents are going to occur 

despite every precaution in handling hazardous waste. Human 

error can be reduced, but not eliminated. The rules can 

insure prompt response to on-site accidents or accidents on or 

adjacent to facilities. More difficult is response to spills 

which occur in transportation largely by truck over public 
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highways which may be due to weather conditions, defective 

equipment, driver negligence, or unforseen road hazards. The 

responsibility for minimizing such accidents and for 

responding to them is presently divided among local and state 

governments and several agencies. The Executive Branch 

should take the lead in developing a coordinated plan to 

insure safety and emergency response to spills on public 

highways. House Bill 214, enacted by the 1985 Legislature, 

provides funds for this planning and the Committee trusts it 

wil 1 be done as quickly as possible. The added cost of 

training and equiping strategically located spill response 

teams should be borne by the state as a whole out of the 

general fund and not be imposed upon the local governments 

through which the highways happen to pass on which the waste 

must travel. 

CONCLUSION 

The Advisory Committee believes the Department has a 

firm grasp on the duties which the Legislature has delegated 

to it. It has had substantial practical experience in 

dealing with hazardous waste, and it has demonstrated a 

willingness to listen to the concerns of the public, and to 

those of this committee. It is not enough, however, to 

1 is ten to the concerns of the public. The public must be 

informed of the extent of the hazardous waste problem, of the 

necessity of its solution, and familiarized with the 

scientific and technical procedures for managing it. It is 
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the responsibility of the Legislature and the Executive 

Branch to increase public knowledge and awareness in this 

respect and to provide the resources in order to carry out 

the public policy called for by Senate Bill 138 and embodied 

in these Rules which we commend to the commission. 
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Donna Brunello 
Jim Brown 
Mike Caldwell 
Louis Carlson 
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Jack Fellman 
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Wes Kvarsten 
Bob Riggs 
Dan Saltzman 
E. J, Weathersbee 
John c. Beatty, Jr., Chairman 



EXHIBIT A 

M=mbers of the SB 138 Policy Advisory Ccmnittee 

JOHN C. BEATI'Y, JR., is Chairman of the Advisory Ccmnittee and Senior Circuit 
Judge for Multncrnah County. 

DONNA BRUNEL.ID is a Portland resident interested in hazardous waste rnanagerrent 
issues and was active in the proposal of Riedel Environrrental Services to 
locate a hazardous waste storage site in Portland. 

JIM BRCMN of Hood River is active in state natural resource issues and directed 
the Hood River Conservation Project. 

MIKE CALDWELL is a Union County Ccmnissioner and Captain of the Oregon Army 
National Guard and he operates an excavating and contracting business in 
La Grande. 

LOUIS CARLSON is a M:lrrow County rancher and wheat fanrer, President of the 
Port of M:lrrow Corrrnission and past President of the Oregon Wheat Fanrers 
League. 

FRANK DEAVER is Corporate Environrrental Service Manager of Tektronix and 
active in the American Electronics Association. 

JACK FELlMAN is a full professor of biochemistry at Oregon Health Sciences 
University. 

ALICE HARPER is a fourth generation Gilliam County rancher and is interested in 
issues relating to hazardous waste managerrent and use of fann chemicals. 

WES KVARSTEN is Director of the Land Resources Division of the Bonneville 
Power Administration and fonner Director of the Oregon Land Conservation and 
Develoµnent Ccmnission. 

OOB RIGGS is a small business owner and Mayor of Redmond. 

DAN SALTZMAN is an envirorurental engineer for CH2M Hill and a fonner aide for 
energy and environrrental issues for Congressman Wyden. 

JACK WEATHERSBEE is retired after heading the Oregon Departnent of Environrrental 
Quality's Air Quality Division and working for 34 years in all the state's 
environrrental programs. 
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opposes this rule and if adopted, CSSI will be forced to accept only waste 
transported by its own transporters in order to avoid unlimited liability 
for third parties' spills. 

ORS 466.645(2), (HB 2146), authorizes the Department to clean up the spill 
or contract for such clean up if the spiller does not clean it up. The 
proposed rule ignores this legislative determination of responsibility 
for spills and clean ups. 

Response 

Proposed rule 340-120-025 addresses hazardous waste spill response and 
cleanup, areas which the Department has authority to regulate. However, the 
the Department has modified proposed rule 340-120-025 by deleting the 
requirement that upon a Department request, the facility owner contract to 
clean up a spill beyond 50 miles from the facility if the transporter does 
not. The language requiring spill response and cleanup inside 50 miles has 
been retained, 

ZF927.4 
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42. 

Director does not need specific legislative authority to utilize advisory 
committees. The Department does not believe any purpose would be served by 
removing the language of proposed rule 340-120-020(4). 

C9mmen_!! (Secord, Davis, OEC, Ruark, Committee Report) 

The Department should propose legislation if necessary so that part of the 
permit application fee for a proposed facility could go to a committee 
described in proposed rule 340-120-020. 

Response 

Both the Department and the Joint Legislative Interim Committee on 
Hazardous Material plan to consider this recommendation as they discuss 
proposed legislation. 

43. Commen_!! (Petersen, Borisofi, Carter, Broadwell, Secord, Crampton, Becker, 
Hinton) 

Proposed rule 340-120-025, Off-Site Transportation Emergencies, does not go 
far enough in regulating hazardous waste transportation. 

Response 

Throughout the state, the public wants tighter controls on the 
transportation of hazardous waste. The volume of hazardous waste hauled on 
the state's highways is likely less than one tenth of the hazardous 
materials being hauled. So any tighter controls must address hazardous 
materials if the controls are to appreciably improve the existing 
situation. 

The Department of Environmental quality does not have authority to regulate 
the transportation of hazardous materials or waste. This authority has 
been given to the state Public Utility Commissioner. For example, Sections 
35 and 36 of Senate Bill 138 increases the authority of the Public Utility 
Commissioner to regulate hazardous materials and waste. The Department 
encourages citizens concerned about the safety of hazardous materials 
transportation to work with the Public Utility Commissioner. 

44. Comment (OEC) 

Proposed rule 340-120-025 is important and should be retained. It is 
complimentary to HB 2146, which directs the Department to prepare a 
statewide spill response master plan and cost recovery system for cleaning 
up spills when the spiller does not. The facility should be able to get 
reimbursed for any spill cleanup work. 

45. Comment (CSSI) 

The proposed rule should be completely unacceptable to any facility owner 
because it assigns responsibility to a facility owner for a spill the owner 
did not cause and over which the owner has no control. CSSI strongly 
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not require that one be appointed in every case. Furthermore, proposed 
rule 340-120-020(5) recommends that the local government and the applicant 
consider negotiating an agreement appropriate for the proposed facility's 
potential local impact. An agreement may not be appropriate for an 
existing facility. Negotiating an agreement is only a recommendation by 
the Department anyway. No changes in the proposed rule have been made. 

40 • Comment ( CSSI) 

Proposed rule 340-120-020(5) recommends that the local government and 
applicant consider negotiating an agreement appropriate for the proposed 
facility's potential local impact. This is clearly outside of the 
Commission's jurisdiction and should be left to be resolved between the 
applicant and local government. This treats hazardous waste different than 
any other business. Actual local impacts can be mitigated through permit 
conditions or enforcement actions. If the applicant was required to meet 
paragraphs (a) through (e) of this proposed rule, the applicant would in 
effect become a local government. 

Response 

The proposed rule is a recommendation that an agreement be considered by an 
applicant and local government when a new facility is proposed. The 
Department and Commission cannot lose sight of the importance of providing 
a mechanism for siting needed facilities. Local community concerns will 
have to be addressed. The Department believes it is very important to get 
those concerns on the table and hopefully resolved early in the siting 
process. Trying to hide or ignore those concerns may lead to local 
rejection of the siting proposal later in the process. 

Paragraphs (A), the adequacy of local police, fire and health departments, 
(b), possible health impacts on workers and community residents, (c) 
transportation of waste on local roads, (d), possible changes in property 
values near the site, and (e) facility operator and community 
communication, of 340-120-020(5) cannot be ignored if a community is going 
to accept a hazardous waste facility. 

The Department believes the recommendation is appropriate and does not 
support deleting it. A section has been added to state the Department's 
authority to impose requirements to address the issues discussed in the 
rule. 

41. Comment (CSSI) 

Senate Bill 138 does not directly give the Director the authority to 
appoint a committee to review the operation of a facility as rule 340-120-
020 (4) proposes. 

Response 

The Department agrees with the comment. However, the 
only and has no legal authority or responsibilities. 
advisory committees to encourage public participation 

committee is advisory 
The Director utilizes 
in many areas. The 
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36. CommeJlt (CSSI) 

Proposed rule 340-120-020(1) is as follows: 

ill_Jhe _ commission_finds_ tha t_].09al_ community participation _is_importan t_ in 
the_siting__and_in_reviewing__the_design, construction_and operation_of 
hazardous_Naste_and_PCB treatment_and disposal_facilities. 

"Operation" should be removed from this finding. The Legislature did not 
authorize the Department to create advisory committees to oversee a 
facility's operation. 

Response 

The Department believes the controversial nature of hazardous waste and PCB 
facilities dictates that local community participation is generally crucial 
for a facility's acceptance in a community. No change has been made in the 
proposed rule. 

37. Comment (CSSI) 

The committee appointed by the Director under proposed rule 340-120-020(2), 
Community Participation, should have at least a majority of its members 
representing local interests, should allow participation by local residents 
employed by the applicant, and should have a chairperson nominated by local 
government. 

Response 

The committee outlined in the proposed rule is an advisory committee to the 
Department to encourage local participation. The committee will not have 
any legal authority or responsibilities. The proposed rule does not prevent 
employees of the applicant from being appointed on the committee. 
Depending on the circumstances, the other recommendations could be 
accomodated, but we do not wish to limit the Director's discretion in 
appointing a committee more than the proposed rule already does. 

38. Comment (Hicks, Harper, Secord, Yosemite, Kleinback) 

The proposed rules should apply to existing sites as well as new sites, 
especially proposed rule 340-120-020, Community Participation. 

39. Comment (OEC) 

The community advisory committee should be on-going during the life of the 
facility. 

Response 

The Community Participation rule requires the Director to appoint a 
committee to encourage local participation in the siting of new facilities. 
A committee may not be needed for an existing facility so the rule would 
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32. Comment (OSPIRG) 

Proposed rule 340-120-015(1)(a) should be amended so that all facilities 
will be at least three miles from urban growth boundaries. All Oregonians 
should be provided the same protection. 

33. Comment (French) 

34. 

35. 

The separation distance of three miles recommended for urban growth 
boundaries around larger cities in effect eliminates any facility siting in 
the Willamette Valley. 

Response 

The purpose of proposed rule 340-120-01501 )(a) is to ensure future low 
density populations around a facility during unanticipated or unusual 
events at the facility. Urban Growth boundaries around larger cities will 
likely expand faster than those around smaller cities. From a planning 
perspective, the separation distance from urban growth boundaries around 
larger cities should be even greater than three miles to ensure future low 
density populations near facilities. But the Department had to balance 
this need with the desire to not exclude most of the Willamette Valley from 
consideration. Greater separation distances from larger cities would tend 
to do just that. 

Proposed rules 340-120-010(2)(d), Location, and (e), Property Line Setback, 
provide the extra layer of protection for the public and apply equally 
anywhere in the state. No change has been made in the proposed rule. 

(T. Bloomer, Pearce) 

Proposed rule 340-120-015(1)(c)(A) recommends a one quarter mile separation 
distance from a facility to surface water. This should be one mile. 

Response 

Taken with the technical requirements for a facility and proposed rule 
340-120-010(2)(f), Groundwater Protection, the one quarter mile distance is 
satisfactory to assure protection of surface water. 

Comment (OSPIRG) 

Proposed rule 340-120-015(1)(g) should be amended so that both 
transportation routes are equally accessible, safe and maintained. 

Response 

All facilities should have an alternate transportation route to them in 
case the primary route is blocked. However, the alternate route need not 
be of the same quality as the primary route because its use would likely be 
very short-term. 
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Therefore, the Department has modified the proposed rule to require an 
initial submission of the past five years of responses to violations with 
the option of the Department requesting earlier responses on a case-by-case 
basis. 

29. Commen_!;_ (Knieser) 

30. 

The recent violations at the Chem-Security disposal facility will not allow 
the company to meet proposed rule 3140-120-010(2)(h), Compliance History, 
in the future. 

Response 

Under the proposed rule, compliance history will not be reviewed until a 
permit reapplication (renewal) or modification is submitted. 

Comment (Harper, Secord, Gigler, Becker Committee Report) 

The Department should review its present monitoring around the CSSI site 
and require thorough soil and food web monitoring around any incinerator. 

Response 

The Department will review the present monitoring at and around the CSSI 
site. Monitoring requirements will be included in any permit issued for a 
proposed incinerator. The Department agrees that this type of monitoring 
should occur. 

31. Comment (DLCD, OEC) 

The criteria of 340-120-015 should be met, not considered. There does not 
appear to be any reason to require mandatory criteria as part of the 
Authorization to Proceed and discretionary criteria as part of making land 
use compatibility findings. 

Response 

The Department proposed that the criteria at the land use compatibility 
step not be fixed to allow flexibility in the siting process. Earlier 
comments from county planning directors indicated four wanted discretionary 
criteria and one wanted mandatory criteria. 

The Department's original intent was to require the criteria of 340-120-015 
to be met, but to allow an exceptions procedure if the public health and 
safety and the environment is adequately protected. In reviewing all the 
comments on this issue, the Department has concluded that our intent would 
be best expressed if the criteria were mandatory and the exceptions 
procedure was more clear. Therefore, the proposed rule has been modified 
to make the criteria mandatory (for example, all the shoulds have been 
changed to shalls) and the exceptions procedure of 340-120-015(2) has been 
enhanced. While the Department believes this change is one of perception 
only, the new language better expresses our intent. 
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26. Comment (OEC) 

OEC opposes allowing limited uses within the setback but supports allowing 
the facility to obtain an easement from an adjoining property owner for 
part of the setback distance, as long as no development occurs within the 
easement. 

Response 

The Department agrees that an easement might be satisfactory for part of 
the setback. However, defining what uses could occur in the easement is 
not easy. The Department believes having the setback be part of the 
facility owner's property is the most desireable situation and will lead to 
the least problems. The proposed rule was not changed to allow easements. 

27. Comment (Kniesner) 

Proposed rule 340-120-010(2)(f), Groundwater Protection, should include 
incinerators. 

Incinerators do not treat or dispose of hazardous waste in the ground. The 
technical requirements ensure that the facility is constructed to prevent 
spills from entering the soil. The extra layer of protection for 
groundwater provided by proposed rule 340-120-010(2)(f) is not necessary 
for incinerators. 

28. Comment (CSSI) 

Proposed rule 340-120-010(2)(h), Compliance History, should be clarified to 
require the listing of violations which were caused during the ownership of 
the owner, the parent company of the owner or the operator of the new 
facility. A limit should be placed on how far back the responses to 
violations should go to ensure that the responses are meaningful to the 
Department's determination of current ability and willingness to operate. 
Also (A) should be modified to ensure violations were actual violations and 
not allegations. Finally the term "compliance history" in (B) is too broad 
and should be revised to require the applicant to produce specific aspects 
of the compliance history as needed by the Department. 

The Department agrees with the comment about listing violations, not 
allegations, only during the time when the facility was owned by the owner, 
the parent company of the owner, or the operator of the proposed facility. 
The Department also agrees with the comments about the broadness of the 
term "compliance history. 11 The proposed rules were modified as recommended 
by the comment. 

The Department does not agree with the comment that only three years of 
compliance history should be reviewed to determine an ability and 
willingness to comply. However, the Department agrees that some limit 
should be placed on how far back the applicant initially needs to go. 
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distance on a case-by-case basis or rules could provide a strict 
criterion of a certain distance and allow no case-by-case 
determination. The proposed rule sets a distance of one mile but 
gives an applicant a chance to demonstrate that a lesser distance will 
protect the public health and safety and the environment. This best 
achieves a balance of the two approaches available to the Commission. 

25. Comment (OEC) 

The setback distances of proposed rule 340-120-010(2)(e), Property 
Line Setback, are arbitrary and there is no way to conclusively show 
that one width is better than another. Under these circumstances, the 
setback requirement should be 1,000 feet in all cases. 

Response 

This argument is similar to CSSI's argument that off-site and on-site 
facilities have the same potential impact on public health and safety 
and the environment (see Comment 7 and Response). The Department 
continues to support a setback distance of 250 feet for on-site 
facilities. The proposed rules have been modified (see Comment 5 
and Response) so that on-site facilities will truly be on-site 
facilities. We want to provide the opportunity for on-site facilities 
if they can protect the public health and safety and the environment. 
The 250 foot setback and the technical requirements ensure that this 
is the case. 

Off-site facilities will generally be larger and capable of handling a 
greater variety of waste than on-site facilities so the Department 
favors a greater setback for off-site facilities. The proposed rule 
had a 500 foot setback for off-site facilities other than land 
disposal facilities (such as surface impoundments and incinerators) 
and a 1,000 foot setback for land disposal facilities. This 
difference is more difficult to justify. 

A greater separation distance for land disposal might encourage 
treatment as an alternative. However, few off-site facilities 
will likely be proposed in Oregon and the 500 foot versus 1,000 foot 
setback will likely not be the major factor determining whether a 
particular facility will be sited. 

Because the setback provides an added margin of safety for 
unanticipated accidents, we cannot say that 500 feet is adequate for 
an incinerator but not for a landfill. Therefore, the Department 
believes it is prudent to have a setback requirement of 1,000 feet for 
all off-site facilities and has changed proposed rule 340-120-010(2)(e) to 
reflect this. 
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The siting separation distance helps ensure low density populations 
near a facility. It is difficult to anticipate the Department's 
specific comments on encroachment into this one-mile separation 
distance. At this time, the Department would not oppose encroachment 
that maintained low density development and populations near a 
facility. 

21. Comment (Quast, Crampton, Gerry) 

The one mile siting separation distance of proposed rule 340-120-
010(2) (d)(A), location, should be much greater. 

Response 

The Department believes its technical standards governing facilities 
are adequate and the one mile siting separation distance provides a 
satisfactory extra margin of safety. 

22. Comment (D. Bloomer) 

Proposed rule 340-120-010(2)(d)(A) requires a siting separation 
distance of at least one mile to public lands. There are very few 
places in eastern Oregon that are not near public lands. 

Response 

The proposed rule has been changed (see Comment 19. and Response). 

23. Comment (DLCD) 

Proposed rule 340-120-010(2)(d)(B), Location, contains no standards 
for departing from the one-mile separation distance. Should there 
even be an exception procedure at all? 

24. Comment (OSPIRG) 

Proposed rule 340-120-010(d)(B) should be deleted. A one mile 
separation distance is prudent to protect public health and safety and 
the environment. 

Response 

The Department agrees that generally a one-mile separation is prudent 
but it is possible that topography or the type of facility may cause 
the public health and safety and the environment to be adequately 
protected by a lesser distance. The proposed rule puts the burden on 
the applicant to demonstrate that adequate protection exists before a 
lesser distance can be accepted. 

Chapter 670 uses the term "sufficient distance" and not a specific 
distance. Rules could allow the Commission to address a sufficient 
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17. Comment (Riedel) 

Proposed rule 340-120-010(2)(b)(C) favors siting an incinerator at the 
CSSI facility near Arlington because it will be virtually impossible 
to site an incinerator closer to the Portland metropolitan area. 

The intent of the proposed rule is to allow the EQC to give preference 
to a facility sized more closely to what is needed to serve only 
Oregon generators. The intent is not to favor one part of the state 
over another when reviewing proposed sites. The proposed rule has 
been rewritten to reflect this intent and to be more clear. 

18. Comment (OEC) 

The term "environmental quality" in 340-120-01 O (2) ( c), Technology and 
Design, should be replaced with "public health and safety and the 
environment." 

Response 

The recommended change has been made. 

19. Comment (D. Bloomer, DLCD) 

Proposed rule 340-120-010(2)(d)(A)(ii) 
be designated in comprehensive plans. 
could be confused with public lands. 

Response 

could be confusing and may not 
For instance, public open space 

The Department agrees with the comments. The proposed rule has been 
modified by referencing wilderness, parks and recreation areas to 
match the language in Chapter 670. While the meaning of this language 
could be open to interpretation, the Department believes decision
making on a case-by-case basis is appropriate in this instance. 

20. Comment (DLCD) 

Proposed rule 340-120-010(2)(d), Location, does not address 
encroachment within the separation distance after a facility is sited. 
Will the Department oppose local actions allowing encroachment? 

Response 

The one-mile siting separation distance ensures that the facility does 
not impact upon existing uses and structures. Once a facility is 
sited, this separation distance is not required by these rules. The 
Department believes the technical standards for facilities along with 
the on-going requirement for a property line setback adequately 
protect the public health and safety and the environment. 
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serve the eight states included in the Northwest Interstate Compact on 
Low Level Radioactive Waste Management (Northwest Compact) would 
negate the push for a hazardous waste compact by other states. 

However, Article IV, Section V of the Northwest Compact requires 
states with hazardous waste facilities to allow access to those 
facilities by generators in other states of the compact. While we 
would not be denying access to these states by limiting capacity to 
only Oregon's needs, we could be accused of indirectly violating the 
intent of the Northwest Compact. Also, creating and ratifying a new 
compact would take years. 

To balance these conflicting points, the Department has modified 
proposed rule 340-120-010(2){b)(B). The modified language requires an 
applicant to demonstrate and justify the need for a facility size, if 
the facility is projected to serve more out-of-state waste than waste 
from within the state. The modified language would allow the 
Department to deny an Authorization to Proceed if a facility size is 
based more on out-of-state waste than in-state waste. 

15. Comment (CSSI) 

The proposed rule limiting the size of a facility is simply a 
refinement of invalid laws in other states and attempts to do 
indirectly what cannot be done directly. Courts have invalidated laws 
that attempted to impose barriers to the free movement of waste 
between states. The rule should be modified so that all states are 
treated equally until Congress determines otherwise. 

Response 

The Department has been advised by the Oregon Department of Justice 
that limiting capacity likely would not violate the Commerce Clause of 
the U.S. Constitution. The Department is proposing to implement 
Chapter 670's requirements and objectives and limiting capacity helps 
accomplish this implementation. 

16. Comment (OEC) 

The Commission should formally request the state's Congressional 
delegation to introduce legislation to create an interstate compact 
specifically for hazardous waste. 

Response 

The Department plans to consider if the promotion of an interstate 
compact is appropriate. 
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12. Comment (CSSI) 

Proposed rule 340-120-010(2){a), Need, goes beyond legislative intent 
and defines need for an Oregon facility based on facilities and 
technologies of the Northwest Compact states. Chapter 670 makes 
absolutely no mention of facilities in the other seven compact states 
negating the need for a facility in Oregon. Also, several minor 
changes in the proposed rule are necessary to comply with Chapter 670. 

Response 

The Department does not believe it has gone beyond legislative intent 
in proposing to tie the need for a facility in Oregon to what already 
exists in the states which are a part of the Northwest Compact. The 
Commission must limit the number of hazardous waste and PCB treatment 
and disposal facilities in Oregon. Facilities in nearby states 
already providing service to Oregon companies should be considered 
when addressing need for a new facility in Oregon. Proposed rules 
340-120-010(2}(a)(B) and (C) would not apply upon reapplication or 
permit modification. The Department has incorporated in the proposed 
rule the minor changes recommended by the comment. 

13. Comments (French) 

Proposed rule 340-120-010(2){b), capacity, may create the need for 
additional facilities because the size is based only on a ten year 
projection. 

The Department agrees with the comment. However, future waste 
generation rates are very unpredictable. Once a facility is built, 
the Department cannot exclude waste coming from anywhere in the 
country to it. We must be careful to assure that a facility does not 
have significant excess capacity over what is needed to manage 
Oregon's waste, while still allowing the applicant to plan for 
possible increases in the waste generation rate in the future. 
Allowing a ten year planning period best achieves this balance in the 
Department's opinion. 

14. Comment (Harper, Secord, Larvik, Roeder, Gigler) 

Proposed rule 340-120-010(2)(b}, Capacity, should be modified to limit 
capacity to waste generated in Oregon until an interstate compact 
specifically for hazardous waste is ratified. 

Response 

The Department conceptually agrees with this comment. We believe an 
interstate compact for hazardous waste is a necessary part of waste 
management in the northwest. Allowing a facility to be designed to 
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8. Comment (CSSI) 

Proposed rule 340-120-005(8), requirements upon reapplication or 
modification, applies to all modifications of existing permits. EPA 
rules state that the suitability of a facility location will not be 
considered at the time of permit modification. 

9. pomment (Tek) 

Modifications at the Tektronix facility occur periodically and these 
should not bring Tek under the siting standards each time. 

Response 

The Department generally agrees with the comments. The intent is to 
apply the requirements listed in 340-120-005(8)(a) or (b) only to 
permit renewals. However, changes in the type of treatment on 
disposal should fall under the siting rules. For example, all 
Division 120 should apply to a proposed incinerator at an existing 
disposal facility. The Department has deleted "modification" from 
340-120-005(8) and added a definition for new facility in 340-120-
001 (6) to include changing treatment or disposal types at a facility. 

10. Comment (CSSI) 

The criterion of 340-120-010(2)(a)(B), part of the Need criterion, is 
not applicable to reapplication and should not be considered during 
reapplication. 

!lesponse 

The Department agrees. That requirement has been removed from the 
proposed rule. 

11. Comment (CSSI) 

Proposed rule 340-120-005(9) applies the Property Line Setback 
criterion to the existing CSSI facility in eight years. This is 
inappropriate in the rules and incorrect. This implies that the next 
permit will be issued for eight years and that determination should be 
part of CSSI's permit proceeding and not part of these rules. 

Response 

The Department has added a comment to the proposed rule stating the 
eight year period does not pertain to or determine the duration of the 
company's next permit. 
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6. 

fil__All parts_of_this Division_app].y_ to_ new~ 
ial__!la~ardous wa§te_and_PCJ3_treatment_and disposal facilities located 
off the site of waste generation (off-site): and 
(b)-.!lag;ardous_waste_8.nd_PC] land_disposal f-;;:cilities located on the 
si_t,e__gf_waste_generation_(on~site)~ 

i3l_Facilities_described_in_ (2)(a) that receive less than 50% of waste 
from__gff_t;_he sit~__!llax_be_ inside_ urban_ growth_ boundaries_ as defined by 
ORS_197.295_and_therefore_do not have to meet_340-120-010(d)(A)(i)_and 
}ll0-120-Q15(1)(a)_,_ 

The Department considered making (3) a comment but chose a rule 
instead as being more appropriate. To be consistent, the Comment 
formerly discussing incidental quantities as shown above will become 
340-120-001(5) of the proposed rules and section numbers following 
that are changed accordingly. 

Comment (OSPIRG) 

Proposed rule 340-120-001(4)(a), exemption for portable facilities, 
should be deleted. Citizens near portable facilities deserve the same 
siting protection as those near permanent facilities. 

7. Comment (OEC) 

The exemption for portable facilities should be modified to include 
other factors besides the 15-day limit. A cap on the amount of waste 
treated and a requirement for best available technology should be 
included. 

Response 

The Department believes that the technical licensing standards that 
both portable and permanent facilities must meet are stringent enough 
to protect the public health and safety and the environment and 
generally ensure the use of best available technology. The proposed 
rule exempts from Division 120 only those portable facilities that are 
located at a site for less than 15 days per year. That ensures that a 
portable facility does not become a semi-permanent facility. To 
impose the siting standards on these short-term activities would 
probably result in the waste being transported off-site instead. The 
Department is also reluctant to place a cap on quantities without a 
better feel for what the cap should be. 

The only portable facilities operating in the state so far that would 
qualify for the exemption from Division 120 are portable PCB treatment 
units. These units are capable of removing PCB from transformers 
through a chemical treatment and recirculation process. The 
Department believes siting rules should not apply to this form of 
short-term, in-place treatment. The Department will closely monitor 
the portable exemption and modify this rule as necessary, but at this 
time has made no changes in the proposed rule. 
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4. Comment (CSSI) 

The comment in the proposed rules following 340-120-001(3} should be 
deleted. "Incidental" quantities of waste should not be allowed to 
come to an on-site facility from off the site. 

5. Comment (Tektronix) 

Tektronix (Beaverton) may receive significant quantities of waste from 
its other facilities. Since both the Department and Tektronix 
considers the Beaverton facility as on-site treatment, the word 
"incidental" should be dropped. Department approval should only be 
required to allow waste from off the site and still be considered an 
on-site facility. 

Response 

The Department has considered the Tektronix (Beaverton) facility as 
on-site treatment because we thought only "incidental 11 quantities of 
waste came from off the site. If significant quantities of waste 
came from off the site, the Department would consider the Tektronix 
treatment facility as an off-site facility. 

Both CSSI and Tektronix argue that off-site waste should be allowed 
to go to an on-site facility if the waste is generated by the owner of 
the facility. This fits the present Tektronix example. However, the 
Department has difficulty justifying special treatment for on-site 
facilities if a significant quantity of waste comes from off the site, 
no matter the owner. 

The Department does not desire to require true on-site facilities with 
meeting more siting and permitting requirements than proposed. Also, 
the Department wants to avoid stretching the on-site facility meaning 
to include significant quantities coming from off the site. Therefore, 
we propose to modify the comment following proposed rule 340-120-001(3) 
from: 

_,(-=-C-=-o=m=m-=-e=n-=-tL)~:-~W,=i-=-th~D~epartment_fillproval, a facility_ can_ receive 
incidental guantitj.es_of waste_fro)ll_off_ the_ site_ and be an_ on-site 
facility.l 

To: For_the_purposes_oj'__tJljs_Division,_ a facility_can_receive_ as much 
as 10%_9f waste_fro.!ll___off __ the_site_ with Department_approval and be an 
9ll- siJ;e_faciJ.i ty_,_ 

To allow treatment and disposal facilities that treat or dispose waste 
primarily generated at the waste facility site, the Department 
proposes excluding these facilities from the requirement that they be 
located outside urban growth boundaries. The Department proposes 
to accomplish this by adding a new 340-120-001(3) after (2). 
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facility's permit application fee for community participation (see 
Comment 42); 2) the Legislature direct the courts to expedite trials 
and appeals on hazardous waste applications; 3) the Department study 
possible legislation authorizing the use of eminent domain if 
necessary to establish buffers at existing facilities; and 4) the 
Department initiate formal planning efforts for hazardous waste 
management and move to treatment, including incineration, in lieu of 
land disposal. 

2 • Comment CSSI) 

Proposed rule 340-120-001 (2) and (3) should be modified so Division 
120 applies to only land disposal. 

Response 

The Department does not support applying proposed Division 120 to only 
land disposal. Recall that Chapter 670 (SB 138) was passed by the 
legislature following CSSI's proposal for an incinerator. 

3. Comment (CSSI) 

Division 120 should apply equally to on-site and off-site facilities 
since off-site facilities will have no greater impact on public health 
and safety and the environment than on-site facilities. The 
Department supports more strict standards for off-site facilities to 
encourage on-site facilities and less transportation of waste, but the 
Department does not have the authority to regulate hazardous waste 
transportation. 

Response 

The Department is directed to protect the public health 
the environment when siting and permitting facilities. 
off the state's highways must be a part of our decision 

and safety and 
Keeping waste 
making. 

The existing Resource Conservation and Recovery Act (RCRA) technical 
standards apply equally to on-site and off-site facilities. In 
addition, these criteria of proposed Division 120 apply to both: 

Technology and Design 
Property Line Setback 
Owner and Operator Capability 
Compliance History 
Community Participation 

The three-step application procedure, including the Authorization to 
Proceed step, and the more detailed land use compatibility findings 
apply only to off-site facilities. The Department drafted these 
requirements to apply to the large, commercial off-site facilities. 
Applying them to on-site facilities which usually are supplemental to 
manufacturing activities and which generally treat less volumes and 
types of waste, would not be appropriate. 



Agenda Item 
Page 2 
ZF927.4 

Edith Welp 
Richard Harper and Les Ruark, COPWD 
Della Heideman, CSSI 
Sara Laumann, OSPIRG 
John G.L. Hopkins, Riedel Environmental Services, Ino. 
Dan L. Kniesner 
Mrs. Richard Lien 
Delberta and Earl Walker 
James and Evelyn Morris 
Earl and Dorothy Spivey (and others) 
Michael Baker 
Clarence and Blanche Pearce 
Alan and Bonnie Batrn 
Jo Broadwell 
Miriam Feder, Tektronix (Tek) 
Donald Haagensen, CSSI 
Janet Whitworth, Dept. of Environmental Quality (DEQ) 
Laurence Rasmussen 
Choe Larvik 
Ralph Crampton 
John Charles, Oregon Environmental Council (OEC) 
James Ross, Oregon Dept. of Land Conservation 

and Development (DLCD) 
Martha Kimler 
Nancy Slusher Roeder 
Andrew Gigler 
Kifar Yosemite 
Les Ruark 
Darl Eves Kleinbach 
Mark Becker 
c. R. Gerry 
Pat Hinton 

Verbal and written testimony is summarized in Attachments 5 and 6. 
memorandum, the Department responds to those comments that related 
to the proposed rules. 

Response to Comments 

In this 
directly 

1. Comment (N.J. and D. Welp, E. Welp, Yutzie, Hicks, Davis, Morris, 
Ruark) 

The recommendations of the Hazardous Waste (SB 138) Policy Advisory 
Committee should be followed. 

Response 

Since the Department worked very closely with the advisory committee, 
the proposed rules generally reflect the committee's recommendations. 
In addition to these rules, the committee recommends: 1) the 
Department seek legislation authorizing use of part of a proposed 
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TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Department Response to Testimony gn Propgsed Rules Establishing 
Division 120 and Amending Division 110. 

Public Hearing Testimony 

3/ 17 /86 

3/ 17186 

3/18/86 

3/ 19/86 

3/20/86 

Portland 

Baker 

Arlington 

Medford 

Bend 

Written Testimony 

pame and Affiliation (if apyl 

Sara Laumann, OSPIRG 
John Hopkins, Riedel Environmental Services, Inc. 

Dennis Quast 
Susan Petersen, International Fellowship 
Michael Borisofi 
Barry Carter 
Ralph Crampton 
Ted Bloomer 
Dan Martin, Baker Peace Group 
Dorothy Bloomer 
Jo Broadwell, Hanford Education Action League 
Ray French, State Legislator 
c. R. Gerry 
Chloe Larvik 

Della Heideman, Chem-Security Systems, Inc. (CSSI) 
Gloria Davis 
Catherine Hicks 
Richard Harper, Concerned Oregonians for Proper Waste 

Disposal (COPWD) 
Michael Yutzie 
Les Ruark, COPWD 
Pam Secord 

Erick Dittmer, Rogue Valley Council of Governments 

None 

Name and Affiliation (If Any) 

Chloe Larvik 
N.J. and Diane Welp 
Pamela Secord 
Michael Yutzie 
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Richard Reiter, Hearings Officerj'\~l~~)~t<~-~ 

Hearings Officer's Report 

Summary of Public Testimony on Proposed Rules to Establish 
Chapter 340, Division 120, Siting and Permitting Requirements for 
Hazardous Waste and PCB Treatment and Disposal Facilities, and to 
Amend Division 110, Management of PCB. 

Hearings were held in Portland, Oregon on March 17, 1986 at 9:00 a.m. in 
Room 1400, 522 S.W. Fifth Avenue; in Baker, Oregon on March 17, 1986 at 
7:00 p.m. in Room 1 of the Fair Board Extension Service Building, 2610 
Grove Street; and in Arlington, Oregon on March 18, 1986 at 7:00 p.m. in 
the Arlington Elementary School Cafetorium, 1400 Main Street. Below is a 
summary of each hearing. 

Portland Hearing 

Thirteen people attended this hearing and two testified. 

Sara L. Laumann, representing Oregon State Public Interest Research Group 
(OSPIRG), suggested the proposed rules be amended in four areas: 

1. Proposed rule 340-120-010(2)(d)(B) which allows consideration of a 
siting separation distance less than one mile, should be deleted. If a 
facility is located closer than one mile to a residence, etc., then the 
public health and safety and the environment would be afforded less 
protection than is prudent. 

2. Proposed rule 340-120-001(4)(a), the exemption for portable 
facilities, should be deleted. The possibility for an accident at a 
portable facility is at least as likely as an accident at a permanent 
facility. People living near a temporary site should be afforded the same 
protection as people living near a permanent site. 

3. Proposed rule 340-120-015(1)(a), the separation distance from urban 
growth boundaries, should be amended so all facilities will be at least 
three miles from an urban growth boundary. Oregonians living in Baker or 
Arlington should not be closer to an incinerator than those living in 
Portland. All Oregonians should be provided the same protection. 
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4. Proposed rule 3140-120-015(1)(g), requiring an alternative 
transportation route to a facility, should be amended so both 
transportation routes are equally accessible, safe and maintained. The 
less traveled route should not fall into disrepair. 

John G.L. Hopkins, representing Riedel Environmental Services, Inc., stated 
that proposed rule 340-120-010(2)(b)(C) seems to favor the siting of an 
incinerator at the Chem-Security Systems, Inc. facility near Arlington. 
The proposed language would eliminate genuine competition since it will be 
virtually impossible to site another incinerator closer to the Portland 
metropolitan area than Arlington. 

Baker Hearing 

Forty four people attended this hearing and twelve testified. Bob Danko 
and I spent nearly an hour answering questions before the testimony began. 

Much of the testimony and questions concerned the possibility of 
incinerating hazardous waste in an existing, but now closed, cement kiln 
near Lime, Oregon, between Baker and Ontario along I-84. Riedel 
Environmental Services has investigated the feasibility of using the rotary 
kiln at the cement plant as a hazardous waste incinerator. Riedel recently 
announced that it was not pursuing development of an incinerator at Lime. 
Still, nearly everyone attending the Baker hearing was concerned about that 
possibility. 

Several comments also addressed the transport of nuclear waste and the 
Hanford nuclear facility. I have addressed only those comments that 
pertain at least indirectly to the proposed rules. 

Dennis Quast stated that the Lime facility would be closer than one mile to 
public lands and one quarter mile to a river. He favored on-site treatment 
and disposal and a buffer zone to residences of as much as 100 miles. 

Susan Petersen, representing the International Fellowship, spoke on the 
rule addressing off-site transportation emergencies. She was concerned 
about shipping containers (are they safe?) and waste being shipped from 
out-of-state. 

Michael Borisofi was concerned about transportation of waste. 

Barry Carter wanted better identification of waste, escort vehicles for 
each truck carrying hazardous waste and large signs on each truck notifying 
the public that hazardous waste is aboard. The escort vehicle drivers 
should be trained in spill response and cleanup. Also, the regulations 
should be tightened as technology evolves so Oregon's rules are always the 
most stringent. 
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Ralph Crampton favored a much greater buffer zone, perhaps 
miles. Also, the Lime facility is an inappropriate site. 
majority of waste disposed of coming from out-of-state. 

as large as 40 
He opposed the 

Ted Bloomer supported on-site treatment so off-site commercial facilities 
would not be necessary. He favored changing the separation distance for 
rivers and streams from one-quarter mile to one mile. 

Dan Martin representing the Baker Peace Group, favored rules requiring the 
state, not private industry, to operate a treatment or disposal racility. 

Dorothy Bloomer was concerned about the impact of disposal facilities on 
public lands. 

Jo Broadwell, representing the Hanford Education Action League, favored 
better signing on trucks hauling hazardous waste. 

Ray French, state representative for District 59, was concerned that the 
required distance from urban growth boundaries in effect eliminated any 
siting in the Willamette Valley. He also was concerned that capacity which 
is based on a 10 year projection may not be big enough and may cause the 
need for additional facilities in the future. 

C.R. Gerry believed that trucks carrying hazardous waste could be operated 
much sarer than they are now. 

Chloe Larvik supported locating treatment and disposal facilities close to 
the industries producing the waste. 

Allan McCullough was concerned about human error when operating an 
incinerator. He believes one large off-site incinerator is safer than 
many on-site incinerators. 

Arlington Hearing 

Thirty one people attended the Arlington hearing and seven testified. 

Bob Danko and I answered questions for about a half hour before testimony 
began. 

Della Heideman, representing Chem-Security Systems, Inc. (CSSI), stated 
that CSSI will submit detailed written comments at a later date on several 
parts of the rules. She focused her testimony on the rule addressing 
community participation. 

CSSI recommended that the committee appointed under rule 340-120-020(2) be 
comprised of a majority of local interests. Also, the rule should allow 
participation by local residents employed by the applicant. The 
chairperson should be a local person nominated by the local government. 
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CSSI opposed rule 340-120-020(4) which allows the Director to appoint a 
committee to review the operation of the facility. This should be left to 
the discretion of the local government. The Legislature authorized the 
Director to establish a committee for siting out did not authorize a 
committee to oversee the operation of a facility. If local government 
determines a need exists for a local committee, then a community 
information committee should be formed. 

Ms. Heideman summarized CSSI's community relations plan and its 
implementation in her testimony. 

Gloria Davis, supported reuse and recycling of hazardous waste at the site 
of generation. She endorsed the report of the Hazardous Waste Policy 
Advisory Committee. Facilities reapplying for treatment or disposal 
licenses should have to meet all the requirements that new facilities must 
meet. She supported the buffer zone requirements applying to existing 
facilities at some later date, so existing facilities could begin planning 
now for it. 

Catherine Hicks supports the report of the Hazardous Waste Policy Advisory 
Committee and applying all of Division 120 to existing facilities after a 
reasonable period of time. 

Richard Harper, representing Concerned Oregonians for Proper Waste Disposal 
(COPWD), supported rule 340-120-020, Community Participation, and its 
application to existing sites. COPWD favored the alternative language 
limiting capacity to waste generated in Oregon until an interstate compact 
specifically for hazardous waste is ratified. COPWD supported the Property 
Line Setback criterion and recommended a requirement for soil and food web 
monitoring be added for incinerators. 

Michael Yutzie supported the report of the Hazardous Waste Policy Advisory 
Committee and specifically proposed rule 340-120-020, Community 
Participation. He favored better hazardous waste planning. 

Les Ruark supported the proposed draft rules and will be submitting written 
testimony. 

Pamela Secord supported the proposed rules generally but particularly 
favored rule 340-120-020(2), Community Participation, applying to existing 
as well as new sites. She ravored the Department of Environmental Quality 
seeking legislation to allow part of the application fee for a facility to 
be given to a local review committee. She favored limiting the size of a 
facility to what is needed to treat or dispose of waste generated in 
Oregon. Also, she recommended that the property line setback requirement 
apply to the existing CSSI site and that any incinerator site should have 
to conduct detailed soil and plant monitoring. She favored more control 
over the transportation of hazardous materials than proposed rule 340-120-
025 provides. 

ZF927.5 
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Summary of Public Testimony on Proposed Rules to Establish 
Chapter 340, Division 120, Siting and Permitting Requirements 
for Hazardous waste and PCB Treatment and Disposal Facilities, 
and to Amend Division 110, Management of PCB. 

A public hearing was held at 7:00 p.m. on March 20, 1986 in the 
Cascade Natural Gas Community Room, 334 NE Hawthorne, Bend, Oregon. 
Four people attended the hearing but no one testified. Three of 
those attending represented the Bend media and one represented 
Chem-Se=ity Systems, Inc. The public hearing was adjourned when 
no one expressed an interest in testifying. 
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To: Environmental Quality Commission 

From: Gary L. Grimes, Hearings Officer 

Subject: Hearings Officer's Report 

Attachment 5 
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AJJ;i:±l 25, 1986 

Summary of Public Testimony on Proposed Rules to Establish 
Chapter 340, Division 120, Siting and Permitting Requirements 
for Hazardous Waste and PCB Treatment and Disposal Facilities, 
and to Amend Division 110, Management of PCB. 

Background 

Pursuant to Notice, a public hearing was called to order at 7:00 p.m. 
on March 19, 1986 in the Medford City Council Chambers, Medford, Oregon. 

Hearing Summary 

Eric Dittmer, Rogue Valley Council of Governments, was the sole party 
offering testimony. Mr. Dittmer supports the Environmental Quality 
Commission's efforts to establish siting criteria for hazardous waste 
treatment and disposal facilities in Oregon. The reason cited was 
that easier access to a facility would lead to more proper disposal. 

As a sideline, Mr. Dittmer supports the Department's efforts in the 
establishment of spill response and contingency plans along with training 
for spill response personnel. Mr. Dittmer feels that this is a necessary 
activity should more hazardous waste disposal facilities be established 
in Oregon and the volumes of hazardous waste in shipment be increased. 
Mr. Dittmer cited a truck accident and spill on I-5 in Jackson County 
which resulted in the release of the hazardous material tri-chloroethane. 
The trucking company is now bankrupt and cleanup has reached and 
apparently will exceed the limits of the liability protection insurance. 
Mr. Dittmer thinks that the EQC should give consideration to raising 
liabilities for carriers and look for recourse from other than a property 
owner, who may be non-responsible for the release of hazardous materials. 

No other party wishing to testify came forward following Mr. Dittmer' s 
testimony. A discussion was held with other parties present for the 
hearing on transportation related problems. Transportation related 
problems seemed to be the highest interest of all present. 

The public hearing was adjourned at 7:30p.m. since no other interested 
parties wished to testify. 

GG:fs 
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FROM: Bob Danko 
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SUBJECT: Summary of Written Testimony on Proposed Rules to Establish 
Chapter 340, Division 120, Siting and Permitting Requirements 
for Hazardous Waste and PCB Treatment and Disposal Facilities, 
and to Amend Division 110, Management of PCB. 

Background 

The Department received written comments from 35 people during the comment 
period which ended March 28, 1986. Several comments were read into the 
public hearing record and those are discussed in the memorandum summarizing 
public testimony. The remaining written testimony is summarized below. 
Copies of the written testimony are available upon request. 

N.J. and Diane Welp support the recommendations of the Policy Advisory 
Committee regarding formation of the committee in proposed rule 
340-120-020. They express their support for this entire proposed rule 
relating to community participation. 

Pamela Secord read her written comments into the public hearing record at 
the Arlington hearing. 

Michael Yutzie read his written comments into the public hearing record at 
the Arlington hearing. 

Edith L. Welp supports the Policy Advisory Committee's report. She feels 
the state is charged with the responsibility of protecting the public 
health, safety and the environment. Hazardous waste monitoring reminds 
her of an ant trying to monitor an elephant's activities. Therefore the 
state must pay the strictest attention to monitoring the CSSI site. 

Richard Harper, representing Concerned Oregonians for Proper Waste 
Disposal, read his written comments into the public hearing record at the 
Arlington hearing. 

Della Heideman, representing Chem-Security Systems, Inc., read her written 
comments into the public hearing record at the Arlington hearing. 

Sara Laumann, representing Oregon State Public Interest Research 
Group, read her written comments into the public hearing record at the 
Portland hearing. 
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John G.L. Hopkins, representing Riedel Environmental Services, Inc., read 
his written comments into the public hearing record at the Portland 
hearing. 

Dan L. Kniesner strongly urges that rule 340-120-010(2)(f), Groundwater 
Protection, be expanded to include incinerators. He believes that 
accidental leaks from tanks and pipes associated with an incinerator could 
threaten groundwater. He also comments that Chem-Security could hardly 
have an acceptable compliance history if proposed rule 340-120-010(2)(h) 
was followed. Mr. Kniesner attached an article from the Oregonian dated 
February 7, 1986 which discussed recent civil penalties at the disposal 
facility. 

Mrs. Richard Lien opposes hazardous waste treatment or disposal in eastern 
Oregon. 

Delberta and Earl Walker oppose an incinerator at Lime, Oregon. 

James and Evelyn Morris support the report of the Hazardous Waste Policy 
Advisory Committee and the proposed Community Participation rule and its 
application to existing facilities. 

Earl and Dorothy Sprivey, oppose Lime, Oregon, as a site for a hazardous 
waste treatment or disposal facility. 

Michael Baker, generally supports the consideration of Baker County for a 
hazardous waste facility but has several questions concerning the 
consideration. 

Clarence and Blanche Pearce support changing proposed rule 340-120-
015( 1 )(c), site separation from surface water, to one mile from one-quarter 
mile. 

Alan and Bonnie Bahn do not want a hazardous waste disposal site in Baker 
County. 

Jo Broadwell opposes any siting or permitting of facilities until a company 
can show it will assume all liability. She is concerned about the 
11mldnight dumping" of waste and supports stringent penaltles for those 
caught. She urges more monitoring and agency coordination before 
permitting any facilities. She favors including nuclear waste and food 
irradiation materials as hazardous waste. 

Miriam Feder, representing Tektronix, Inc., urges the Department to amend 
proposed rule 340-120-005(8), which requires existing facilities to meet 
some of the requirements of Division 120 upon reapplication or permit 
modification. Feder argues that Tektronix's hazardous waste treatment 
permit will be modified periodically and applying even some of 
Division 120 1 s requirements during each permit modification is not helpful 
to the Department or the public and would be onerous to Tektronix. He 
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states that the proposed rule is confusing because it requires existing 
facilities to categorize themselves based on definitions for new 
facilities. Feder comments that, under this proposed rule, Tektronix finds 
itself governed by subpart (8)(b), requirements for on-site facilities, 
which would force the company to address the issue of Property Line Setback 
each time it sought to modify its permit. 

Tektronix also urges the Department to delete the word "incidental" from 
the comment to Section (3J of proposed rule 340-120-001. This language 
allows a facility, with Department approval, to receive incidental 
quantities of waste from off the site and be an on-site facility. 
Tektronix prefers that the Department make an independent judgment on a 
case-by-case basis as to whether the quantity coming from off the site is 
suitable for the facility. 

As an alternative, Feder recommends language that requires an on-site 
facility to treat only waste generated by the facility owner or be allowed 
to treat not more than 10% of the total waste from off the site. 

Donald A. Haagensen, representing Chem-Security Systems, Inc., (CSSI), 
recommends 13 proposed rule changes. 

1. Proposed rule 340-120-001(2) and (3) should be modified so that all of 
Division 120 applies to only land disposal facilities. Other 
facilities (both on-site and off-site) should meet the subparts listed 
in section (3). The comment following section (3) discussing 
incidental quantities of waste would not be needed. 

2. The comment following proposed rule 340-120-001(3) should be deleted 
entirely and the Commission should only exempt facilities treating or 
disposing of completely on-site wastes. As an alternative, any waste 
coming from off site should only be allowed at on-site facilities 
if the waste is coming from off-site properties owned by the same 
person owning the on-site facility. 

3. Proposed rule 340-120-005(8) should be revised so that the listed 
criteria only apply upon reapplication or permit modification where 
new information or standards indicate the existence of a threat to 
human health or the environment unknown at the time of permit 
issuance. 

4. The criterion of 340-120-010(2)(a)(B) should not apply in a 
reapplication situation. The range of waste handled or the type of 
technology employed should not be required to change unless the 
facility is modified. 

5. Proposed rule 340-120-005(9) requires the CSSI facility to meet the 
Property Line Setback requirement eight years from the date of rule 
adoption. This should be modified to apply upon the expiration date 
of CSSI's permit issued from its pending permit application. 
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6. Proposed rule 340-120-010(2)(a), Need, should not refer to the 
Northwest Compact states. 11 0regon11 should replace the Northwest 
Compact in subpart (A)(iii). The reference to the Northwest Compact 
should be deleted from subpart (B), and subpart (C) should be deleted 
entirely. 

7. Proposed rule 340-120-010(2)(b), Capacity, should be modified by 
deleting subparts (B) and (C). Limiting capacity indirectly violates 
the Commerce Clause of the U.S. Constitution limiting each state's 
ability to restrict the free movement of commerce. 

B. Proposed rule 340-120-010(2)(h) should be modified so that subpart (A) 
refers to actual violations, not allegations. This rule should only 
address violations within three years preceding the filing of the 
application and only if the facility was owned or operated by the 
applicant, owner, or any parent company of the owner during the period 
when the actions causing the violations occurred. Subpart (B) should 
be modified so that the Department must request the compliance history 
for a particular facility bet'ore the applicant must provide it. 

9. Proposed rule 340-120-020(1) should be modified to exclude "operation" 
because Chapter 670 refers to a committee for the selection of a 
facility, not for the operation of a facility. 

10. Proposed rule 340-120-020(2) should be modified so that greater than 
one half of the appointments are from local government's list of 
nominees. Also, the list of nominees should be able to include local 
residents employed by the applicant, and the chairperson of the 
committee should be appointed by the local government. 

11. Proposed rule 340-120-020(4) should be deleted. The legislature 
authorized a committee for the purpose of reviewing the siting of a 
facility, not for the purpose of reviewing the operation of a 
facility. 

12. Proposed rule 340-120-020(5) should be deleted. The commission has no 
authority to even recommend that paragraphs (a) through (e) be 
addressed. 

13. Proposed rule 340-120-025(1) should be modified in two ways. The 
spill response team and the owner and operator of the facility should 
not be held liable under Oregon law for actions when complying with 
this section. Also, the last sentence of this section should be 
deleted. The facility should not be involved in cleaning up 
transporter spills for several reasons, including that the Department 
does not have the authority over the land transportation of waste. 



Attachment 6 
EQC Agenda Item No. 
Page 5 

Jan Whitworth, the manager of the Department of Environmental Quality's 
Hazardous Waste Section, submitted these comments: 

1. The use of "remedial action" in 340-120-001(4){b) may not be 
appropriate because it applies to only Superfund sites. Other sites 
may be required to close in place coo. 

2. Proposed rule 340-120-001(4) should include research and development 
facilities. 

3. The word "modification" in 340-120-005(8) should be defined as major 
and minor modifications as already done in RCRA. 

4. Proposed rule 340-120-010(2)(b)(C) is unclear. 

5. Should faults be included in 340-120-015(1)(c)? 

6. Proposed rule 340-120-020(2) should state at what time in the 
permitting process the committee would be formed. 

Laurence Rasmussen strongly opposes any hazardous waste and PCB treatment 
or disposal facility at Lime, Oregon. 

Chloe Larvik favors modifying proposed rule 340-120-015 to require an 
incinerator to be located in an industrial zone near the generators of 
hazardous waste. She also supports limiting the size of an incinerator to 
Oregon's needs only. 

Ralph Crampton favors modifying proposed rule 340-120-025, Off-Site 
Transportation Emergencies, to require larger signs on trucks carrying 
hazardous materials listing the contents of what's inside. He supports 
oscillating lights on the front and rear of the trucks. 

John Charles, representing Oregon Environmental Council, addressed eight 
parts of the proposed rules: 

1. Proposed rule 340-120-001(4)(a), an exemption for portable facilities, 
should be modified to include other factors besides the 15-day limit 
at a particular sice. The amount of waste treated may be more 
important than the time on the site. A cap on the amount treated and 
a requirement for best available technology should be added. 

2. The Commission should formally request the state's Congressional 
delegation to introduce legislation to create an interstate compact 
specifically for hazardous waste. 

3. In proposed rule 340-120-010(2)(c), Technology and Design, 
"environmental quality" should be replaced with "public health, safety 
and the environment" to be consistent. 
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4. Proposed rule 340-120-010(2)(e), Property Line Setback, should be 
modified so that the setback is 1,000 feet in every case. Language 
should allow an easement from an adjoining landowner to be part of the 
1,000 feet. 

5. The criteria of proposed rule 340-120-015, Land Use Compatibility 
Findings, should be required, not considered tc adequately protect the 
surrounding community. 

6. Proposed rule 340-120-015(1)(f) requires that emergency services be 
identified and assessed. Adequate emergency services should be 
ensured. 

7. Proposed rule 340-120-020, Community Participation, should be modified 
so that the committee continues during the life of the facility. 
Funding is necessary to make the committee truly viable so the 
Department should approach the legislature to allow application fees 
to support the committee. 

8. Proposed rule 340-120-025(1), Off-Site Transportation Emergencies, 
should be retained. If read along side of HB 2146, the facility owner 
would be reimbursed for cost of cleanup. 

James F. Ross, Director of the Department of Land Conservation and 
Development, recommends several changes in the proposed rules. 

1. 340-120-010, Authorization to Proceed Request. 

a. The mandatory criteria here and the descretionary criteria of 
340-120-015 are confusing. Both should be mandatory. 

b. It is not clear what is expected to demonstrate adherence to the 
locational factors under -010(2)(d). 

c. Proposed rule -010(2)(d) apparently allows encroachment within 
the separation distance. How should this be handled? 

d. How does the applicant proceed if the comprehensive plan does not 
identify some of the listed features of -010(2)(d)(A)(ii)? 

e. The term, "public open space," could be confusing in 
-010(2)(d)(A)(ii). 

f. Should there be an exception to the one-mile separation distance 
of -010(2)(d)(B)? 

g. Proposed rule -010(2)(e)(A-C) should be reworded to clarify that 
the setback distances are internal distances. 
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h. Proposed rule -010(2)(g) should ensure bonding and liability in 
the event the applicant could no longer operate the facility. 

i. The Authorization to Proceed should require public disclosure of 
the nature of the disposal activities intended at the site. 

2. 340-120-015, Land Use Compatibility Findings. 

a. The rule should address if the same or different findings are 
required if the comprehensive plan has been acknowledged or not. 

b. The reference to findings in -015(1) should reference obtaining 
local land use approvals. 

c. The rule should indicate that separation distances are minimums 
and larger ones could be required. 

d. The concerns of 1a., 1c., 1d., 1e., and 1f. are noted here too. 

e. Proposed rule -015(1)(b) should recognize major rural industrial 
uses such as a cannery. 

f. The separation distance of -015(1)(c) seem insufficient. 

g. The term "wetlands" in -015(1)(c)(A) may be confusing. It should 
be tied to the Division of State Lands definition. 

h. Proposed rule -015(1)(c) should list faults and non-aquatic 
habitat for wildlife. 

i. Proposed rule -015(1)(d) should assure that the zone allowing the 
facility has been applied to the site of the facility. 

j. The language of -015(1)(e) may invite abuse by surrounding 
landowners. 

k. The reference to transportation route in -015(1)(g) should be 
changed to highway. 

1. Proposed rule -015(1)(h) is too vaguely worded. 

m. The language of -015(3) may not address local government making a 
negative compatibility finding or weak positive findings. This 
section should indicate that a hazardous waste facility is a 
Class A permit under OAR 660-31. The Department has the 
ultimate responsibility for determining goal compliance but an 
equal responsibility to act compatibility with comprehensive 
plans. 
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3. Propose rule 340-120-020(2-4) should reference the jurisdiction's 
adopted citizen involvement program and committee for citizen 
involvement. 

Martha Kimler supports the proposed three-step application procedure and 
tight rules to protect public health and the environment. 

Nancy Roeder supports limiting the hazardous waste treatment and disposal 
facilities to servicing Oregon companies only. 

Andrew Gigler recommends more monitoring of hazardous waste treatment and 
disposal and believes DEQ's monitoring so far has been "highly, criminally 
inadequate." He supports limiting the facilities to waste generated in 
Oregon and more emphasis on reuse and recycling at the point of generation. 

Kifar Yosemite supports meaningful community participation and making an 
agreement between local government and the applicant mandatory. 

Les Ruark supports the draft rules and the work of the policy advisory 
committee. He specifically favors: (1) The 1987 Legislature authorizing 
DEQ to allow parts of the application fee for a proposed facility to pay 
the expenses of a local committee required by proposed rule 340-120-020; 
and (2) The Legislature requiring a committee for the existing CSSI 
facility. 

Darl Eves Kleinbach supports having a local committee as required by 
proposed rule 340-120-020 and a committee at existing sites too. 

Mark Becker favors independent monitoring at treatment and disposal sites. 
He believes landowners should be compensated if impacted by a facility. He 
also supports monitoring along transportation routes. 

C.R. Gerry supports proposed rule 340-120-025, Off-Site Transportation 
Emergencies, and recommends that it be strictly enforced. He favors the 
committee concept as required in 340-120-020. He opposes on-site hazardous 
waste treatment and disposal and recommends a separation distance of 
fifteen miles from off-site facilities. He opposes any facility at the old 
cement kiln near Lime. 

Pat Hinton opposes an incinerator at Lime. Also, the proposed rules allow 
too many variances. More regulation of transporters is needed to ensure 
adequate spill response and cleanup. The facility should pay for ensuring 
adequate emergency response, fire departments, medical care and technical 
advice to the local government. Historic areas and areas of primary 
farming and recreation should be exempt from consideration for a site. 

ZF927.6 
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Rules to establish new Siting and Permitting Requirements for 
Hazardous Waste and PCB Treatment and Disposal Facilities, and to 
Manage PCB. 

STATEMENT OF NEED: 

Pursuant to ORS 163.335(7), these statements provide information on the 
Environmental Quality Commission's intended action to adopt and amend 
rules. 

(1) Legal Authority 

Oregon Laws 1985, Chapter 670, Section 44 requires the Environmental 
Quality Commission to adopt rules to carry out the provisions of that 
Act. ORS 466.020 authorizes the Commission to adopt rules to govern 
the management of hazardous waste. 

(2) Need for the Rule 

Prior to the passage of Oregon Laws 1985, Chapter 670, the Department 
and Commission considered only the technical merits of a proposal to 
treat or dispose of hazardous waste or PCB. Through Chapter 670, the 
State Legislature ordered the Department and Commission to consider 
the broader implications of locating a facility to treat or dispose of 
hazardous waste or PCB. The proposed rules implement Chapter 670 by 
establishing standards that must be met when locating such a facility. 
Until rules are adopted, the Department cannot receive and process 
applications for new hazardous waste or PCB treatment or disposal 
facilities. 

(3) Principal Documents Relied Upon 

Oregon Laws 1985, Chapter 670 
ORS 466.015 through 466.065 
ORS 466.250 through 466.350 
Resource Conservation and Recovery Act, Subtitle C, and 40 CFR 
260 through 270. 
Toxic Substances Control Act, Section 6, and 4p CFR 761 
Article IV(5) of ORS 469.930 (The Northwest Interstate Compact on 
Low-Level Radioactive Waste Management) 
The Federal Interstate Commerce Clause 

FISCAL AND ECONOMIC IMPACT: 

Presently, only two licensed hazardous waste or PCB treatment or disposal 
facilities exist in the state. The proposed rules directly affect only 
these two facilities and any proposed facilities in the future. Most of 
the rules pertain to proposed facilities only. 
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It is difficult to project the overall economic impact of the proposed 
rules. Because of a more detailed permitting procedure, the costs for a 
successful applicant would likely increase. However, the proposed rules 
contain a screening process as the first step in the permitting procedure. 
The screening process should exclude poor proposals or poor sites for 
hazardous waste or PCB treatment or disposal from further consideration. 
Thus a potentially unsuccessful applicant will not have the significant 
costs of preparing a technical application and the Department will not 
have the costs of reviewing it. The screening process will also exclude 
poor proposals or sites bet'ore local government incurs significant costs in 
its review process. 

The small business impact of the proposed rules should not be significant. 
Because treatment and disposal facilities may have added costs, generators 
of hazardous waste or PCB who use these facilities may have these 
additional costs passed on to them. However, additional standards are 
proposed to protect the public health and safety and the environment. 
These standards address many of the concerns that the public has when these 
facilities are considered. Thus, the proposed rules should increase the 
opportunity to locate hazardous waste and PCB treatment or disposal 
facilities in the state. Additional facilities should benefit generators 
of hazardous waste and PCB. 

The fiscal impact on the Department should not be significant. The 
legislature increased permit application processing fees to minimize the 
fiscal impact to the Department when it reviews proposals for facilities. 

LAND USE CONSISTENCY: 

The Department has concluded that the proposed rules conform with the 
Statewide Planning Goals and Guidelines. 

Goal 6 (Air, Water and Land Resources Quality): The proposed rules are 
designed to minimize the impact of hazardous waste and PCB treatment and 
disposal facilities on the environment by assuring protection of air, water 
and land resources. 

Goal 11 (Public Facilities and Services): The proposed rules 
would guide an orderly and efficient siting of hazardous waste and PCB 
treatment and disposal facilities to meet the public's needs. 

This rule does not appear to conflict with other goals. 

It is requested that local, state and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with the Statewide Planning Goals within their expertise and 
jurisdiction. Local government planning departments are especially 
requested to review the proposed rules. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any appropriate conflicts 
brought to our attention by local, state or federal authorities. 

ZB5448 
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CHAPTER670 

AN ACT SB !38 

Relating to environment; creating new provisions; 
amending ORS 459.410, 459.445, 459.505, 459.590, 
459.635, 459.640, 468.220 and 767.457; repealing ORS 
459.530; appropriating money; and declaring. an 
emergency. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. ORS 459.410 is amended to read: 
459.410. As used in ORS 453.635 and 459.410 to 

459.450 and 459.460 to 459.690, unless the context 
requires otherwise: 

(1) "Commission" means the Environmental Quality 
Co=ission. 

(2) "Department" means the Department of Environ
mental Quality. 

(3) "Director" means the Director of the Department 
of Environmental Quality. 

( 4) "Dispose" or "disposal" means the discharge, 
deposit, injection, dumping, spilling, leaking or placing of 
any hazardous waste into or on any land or water so that 
the hazardous waste or any hazardous constituent thereof 
may enter the environment or be emitted into the air or 
discharged into any waters of the state as defined in ORS 
468.700. 

(5) "Generator" means the person, who by virtue of 
ownership, management or control, is responsible for 
causing or allowing to be caused the creation of a haz
ardous waste. 

(6) "Hazardous waste" does not include radioactive 
material or the radioactively contaminated containers 
and receptacles used in the transportation, storage, use or 
appiication of radioactive waste, unless the material, 
container or receptacle is classified as hazardous waste 
under paragraph (a), (b) or (c) of this subsection on some 
basis other than the radioactivity of the material, con
tainer or receptacle. Hazardous waste does include all of 
the following which are not declassified by the commis
sion under ORS 459.430 (3): 

(a) Discarded, useless or unwanted materials or resi
dues resulting from any substance or combination of 
substances intended for the purpose of defoliating plants 
or for the preventing, destroying, repelling or mitigating 
of insects, fungi, weeds, rodents or predatory animals, 
including but not limited to defoliants, desiccants, 
fungicides, herbicides, insecticides, nematocides and 
rodenticides. 

(b) Residues resulting from any process of industry, 
manufacturing, trade or business or government or from 
the development or recovery of any natural resources, if 
such residues are classified as hazardous by order of the 
commission, after notice and public hearing. For purposes 
of classification, the commission must find that the 
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residue, because of its quantity, concentration, or phys
ical, chemical or infectious characteristics may: 

(A) Cause or significantly contribute to an increase in 
mortality or an increase in serious irreversible or inca
pacitating reversible illness; or 

(B) Pose a substantial present or potential hazard to 
human health or the environment when improperly 
treated, stored, transported, or disposed of, or otherwise 
managed. 

(c) Discarded, useless or unwanted containers and 
receptacles used in the transportation, storage, use or 
application of the substances described in paragraphs (a) 
and (b) of this subsection. 

(7) "Hazardous waste collection site" means the geo
graphical site upon which hazardous waste is stored. 

(8) "Hazardous waste disposal site" means a geo
graphical site in which or upon which hazardous waste is 
disposed. . 

(9) "Hazardous waste treatment site" means the geo
graphical site upon which or a facility in which hazardous 
waste is treated. 

(10) "Manifest" means the form used for identifying 
the quantity, composition, and the origin, routing and 
destination of hazardous waste during its transportation 
from the point of generation to the point of disposal, 
treatment or storage. 

(11) "PCB" has the meaning given that term in 
ORS 468.900. 

[(11)] (12) "Person" means t\ie United States, the 
state or a public or private corporation, local government 
unit, public agency, individual, partnership, association, 
firm, trust, estate or any other legal entity. 

[(12)] (13) "Store" or "storage" means the contain
ment of hazardous waste either on a temporary basis or 
for a period of years, in a manner that does not constitute 
disposal of th~ hazardous waste. 

[(13)] (14) "Transporter" means any person engaged 
in the transportation of hazardous waste by any means. 

[(14)] (15) "Treat" or "treatment" means any method, 
technique, activity or process, including but not limited to 
neutralization, designed to change the physical, chemical, 
or biological character or composition of any hazardous 
waste so as to neutralize the waste or so as to render the 
waste nonhazardous, safer for transport, amenable for 
recovery, amenable for storage, or reduced in volume. 

SECTION 2. Sections 3 to 33 and 43 of this Act are 
added to and made a part of ORS 459.410 to 459.450. 

SECTION 3. (1) The Legislative Assembly finds it 
is in the interest of public health and safety and environ
ment to protect Oregon citizens from the potential 
harmful effects of the transportation and treatment or 
disposal of hazardous waste and PCB within Oregon. 

(2) Therefore, the Legislative Assembly declares that 
it is the purpose of ORS 459.410 to 459.450 and 459.460 to 
459.690 to: 
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(a) Protect the public health and safety and environ
ment of Oregon to the maximum extent possible; 

(b) Exercise the maximum amount of control over 
actions within Oregon relating to hazardous waste and 
PCB transportation and treatment or disposal; 

(c) Limit to the extent possible the treatment or 
disposal of hazardous waste and PCB in Oregon to mate
rials originating in the states that are parties to the 
Northwest Interstate Compact on Low-Level Radioactive 
Waste Management under ORS 469.930; and 

(d) Limit to the extent possible the size of any 
hazardous waste or PCB treatment or disposal facility in 
Oregon to a size that is appropriate to treat or dispose of 
waste or PCB originating in Oregon and, if capacity 
permits, to waste or PCB originating in those states that 
are parties to the Northwest Interstate Compact on Low
Level Radioactive Waste Management under ORS 
469.930. 

SECTION 4. In order to carry out the provisions of 
ORS 459.410 to 459.450 and 459.460 to 459.695, the 
commission shall: 

(1) Limit the number of facilities disposing of or 
treating hazardous waste or PCB; 

(2) Establish classes of hazardous waste or PCB that 
may be disposed of or treated; 

(3) Designate the location of a facility designed to 
dispose of or treat hazardous waste or PCB; and 

(4) Limit to the extent otherwise allowed by law, the 
· hazardous waste or PCB accepted for treatment or dis
" posal at a facility first to hazardous waste or PCB origi
nating in Oregon, or if the capacity of the facility as 
established under section 5 of this 1985 Act allows, or it is 
necessary for the commission to receive and maintain 
state authorization of a hazardous waste regulatory pro
gram under P.L. 94-580 and P.L. 98-616, to states that are 
parties to the Northwest Interstate Compact on Low
Level Radioactive Waste Management as set forth in 
ORS 469.930. 

SECTION 5. Before issuing a license for a new 
facility designed to dispose of or treat hazardous waste or 
PCB, the commission must find, on the basis of informa
tion submitted by the applicant, the department or any 
other interested party, that the proposed facility meets 
the following criteria: 

(1) The proposed facility location: 
(a) Is suitable for the type and amount of hazardous 

waste or PCB intended for treatment or disposal at the 
facility; 

(b) Provides the maximum protection possible to the 
public health and safety and environment of Oregon from 
release of the hazardous waste or PCB stored, treated or 
disposed of at the facility; and 

(c) Is situated sufficient distance from urban growth 
boundaries, as defined in ORS 197.295, to protect the 
public health and safety, accessible by transportation 
routes that minimize the threat to the public health and 

·--.-~- ·-·-·----~--------------

safety and to the environment and sufficient distance 
from parks, wilderness and recreation areas to prevent 
adverse impacts on the public use and enjoyment of those 
areas. 

(2) Subject to any applicable standards adopted under 
section 9 of this 1985 Act, the design of the proposed 
facility: 

(a) Allows for treatment or disposal of the range of 
hazardous waste or PCB as required by the commission; 
and 

(b) Significantly adds to: 
(A) The range of hazardous waste or PCB handled at 

an already licensed treatment or disposal facility; or 
(B) The type of technology employed at already 

licensed treatment or disposal facilities. 
· (3) The proposed facility uses the best available 
technology for treating or disposing of hazardous waste or 
PCB as determined by the department or the United 
States Environmental Protection Agency. 

(4) The need for the facility is demonstrated by: 
(a) Lack of adequate current treatment or disposal 

capacity to handle hazardous waste or PCB generated by 
Oregon companies; 

(b) A finding that operation of the proposed facility 
would result in a higher level of protection o( the public 
health and safety or environment; or 
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(c) Significantly lower treatment or disposal costs to 
Oregon companies. 

(5) The proposed hazardous waste or PCB treatment 
or clisposal facility has no major adverse effect on either: 

(a) Public health and safety; or 
(b) Environment of adjacent lands. 

SECTION 6. As a condition to the issuance of a 
renewal license under ORS 459.410 to 459.450 and 
459.460 to 459.690, the commission may require the 
applicant to comply with all or some of the criteria set 
forth in section 5 of this 1985 Act. 

SECTION 7. Before issuing a license for a facility 
designed to treat or dispose of hazardous waste or PCB, 
the license applicant must demonstrate, and the commis
sion must find, that the owner and operator meet the 
following criteria: 

(1) The owner, any parent company of the owner and 
the operator have adequate financial and technical 
capability to properly construct and operate the facility; 
and 

(2) The compliance history of the owner induding 
any parent company of the owner and the operator in 
owning and operating other similar facilities, if any, 
indicates an ability and willingness to operate the pro
posed facility in compliance with the provisions of ORS 
459.410 to 459.450 and 459.460 to 459.690 or any condi
tion imposed on the licensee by the commission. 

SECTION 8. The Environmental Quality Commis
sion may, by rule, designate classes of facilities designed 
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to treat or dispose of hazardous waste or PCB that shall 
be subject to the provisions of sections 4 to 27 of this 1985 
Act. 

SECTION 9. The commission may impose specific 
standards for the range and type of hazardous waste or 
PCB treated or disposed of at a facility in order to protect 
the public health and safety and environment of Oregon. 

SECTION 10. Whenever the Environmental Qual
ity Commission finds there is a need for an additional 
hazardous waste or PCB treatment or disposal facility 
according to the criteria established in section 5 of this 
1985 Act, the commission shall establish an application 
period during which persons may apply for a PCB dis
posal facility license according to the provisions of sec
tions 15 to 20 of this 1985 Act or a hazardous waste 
disposal facility license under ORS 459.410 to 459.450 
and 459.460 to 459.690. 

SECTION 11. (1) Upon request, the department 
shall furnish an application form to any person interested 
in developing or constructing a hazardous waste or PCB 
treatment or disposal facility. Each such form shall con
tain: 

(a) The name and address of the applicant. 
(b) A statement of financial condition of the appli

cant, including assets, liabilities and net worth. 
( c) The experience of the applicant in construction, 

management, supervision or development of hazardous 
waste or PCB treatment or disposal facilities and in the 
handling of such substances. 

(2) The department shall also require the submission 
of such information relating to the construction, develop
ment or establishment of a proposed hazardous waste or 
PCB treatment or disposal site and facilities to be oper
ated in conjunction therewith, and such additional infor
mation, data and reports as it deems necessary to make a 
decision on granting or denying a license. 

(3) If the application is for a new license to operate a 
new hazardous waste or PCB treatment or disposal facil
ity, the application shall be accompanied by a fee in an 
amount sufficient to cover the department's costs in 
investigating and processing the application, but which 
shall not exceed $70,000, which shall be continuously 
appropriated to the department for payment of the 
department's administrative expenses incurred in the 
process of licensing the treatment or disposal facility. Any 
portion of the fee that exceeds the department's admin
istrative expenses shall be refunded to the applicant. 

(4) If the application is for the renewal of an existing 
license, the application shall be accompanied by a fee in 
an amount estimated by the department to be sufficient 
to cover the department's costs in investigating and 
processing the renewal application. If the department 
incurs expenses in excess of the estimated fee, the appli
cant shall pay the excess fees. Under no circumstances 
shall the renewal fee exceed a total of $50,000. Any 
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portion of the fee that exceeds the department's admin
istrative expenses shall be refunded to the applicant. Such 
fees shall be continuously appropriated to the department 
for payment of the department's administrative expenses 
incurred in the process of renewing the license for a 
treatment or disposal facility. 

SECTION 12. (1) To aid and advise the director 
and the commission in the selection of a hazardous waste 
or PCB treatment or disposal facility or the site of such 
facility, the director shall establish citizen advisory com
mittees as the director considers necessary. The director 
shall determine the representation, membership, terms 
and organization of the committees and shall appoint 
their members. The director or a designee shall be a 
nonvoting member of each committee. 

(2) The advisory committees appointed under subsec
tion (1} of this section shall review applications during an 
application period established under section 10 of this 
1985 Act and make recommendations on the applications 
to the commission. 

SECTION 13. As used in sections 13 to 33 of this 
1985 Act, "PCB disposal facility" includes a facility for 
the treatment or disposal of PCB. 

SECTION 14. (1) No person shall treat or dispose 
of any PCB anywhere in this state except at a PCB 
disposal facility licensed pursuant to sections 4 to 33 of 
this 1985 Act. , 

(2) No person shall establish, construct or operate a 
PCB disposal facility without a license therefor issued 
under sections 4 to 33 of this 1985 Act. 

SECTION 15. The department shall: 
(1) Provide for the administration, enforcement and 

implementation lif sections 4 to 33 of this 1985 Act and 
may perform all functions necessary: 

(a) To regulate the operation and construction of a 
PCB disposal facility; and 

(b) For the licensing of a PCB disposal facility in 
consultation with the appropriate county governing body 
or city council. 

(2) Coordinate and supervise all functions of state 
and local governmental agencies engaged in activities 
subject to the provisions of sections 4 to 33 of this 1985 
Act. 

SECTION 16. In accordance with applicable provi
sions of ORS 183.310 to 183.550, the commission shall: 

(1) Adopt rules and issue orders, including but not 
limited to establishing minimum requirements for the 
disposal of PCB, minimum requirements for operation, 
maintenance, monitoring, reporting and supervision of 
disposal facilities, and requirements and procedures for 
selection of such facilities. 

(2) Adopt rules and issue orders relating to the 
procedures of the department with respect to hearings, 
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filing of reports, submission of plans and the issuance, 
revocation and modification of licenses issued unoor ORS 
468.900 to 468.921. 

SECTION 17. (1) In adopting rules under section 16 
of this 1985 Act regulating the disposal of PCB including, 
but not limited to, rules for the operation and mainte
nance of a PCB disposal facility, the commission shall 
provide for the best practicable disposal of the PCB in a 
manner that will minimize the possibility of adverse 
effects on the public health and safety or environment. 

(2) The department shall investigate and analyze in 
detail the disposal methods and procedures required to be 
adopted by rule under section 16 of this 1985 Act and 
subsection (1) of this section and shall report its findings 
and recommendations to the commission. 

SECTION 18. License applications submitted to 
the department for managing, operating, constructing, 
developing or establishing a PCB disposal facility must 
contain the following: 

(1) The management program for the operation of the 
facility including the person to be responsible for the 
operation of the facility and a resume of the person's 
qualifications, the proposed method of disposal, the pro
posed method of pretreatment or decontamination of the 
facility, if any, and the proposed emergency measures to 
be provided at the facility. 

(2) A description of the size and type of facility to be 
constructed, including the height and type of fencing to be 
used, the size and construction of structures or buildings, 
warning signs, notices and alarms to be used, the type of 
drainage and waste 'treatment facilities and maximum 
capacity of such facilities, the location and source ofeach 
water supply to be used and the location and the type of 
fire control facilities to be provided at the facility. 

(3) A preliminary engineering sketch and flow chart 
showing proposed plans and specifications for the con
struction and development Of the disposal facility and the 
waste treatment and water supply facilities, if any, to be 
used at the facility. 

(4) The exact location and place where the applicant 
proposes to operate and maintain the PCB disposal 
facility, including the legal description of the lands 
included within the facility. 

(5) A geologist's survey report indicating land forma
tion, location of water resources and direction of the flows 
thereof and the geologist's opinion relating to the poten
tial of contamination of water resources including but not 

· limited to possible sources of such contamination. 
(6) The names and addresses of the applicant's cur

rent or proposed insurance carriers, including copies of 
insurance policies then in effect. 

SECTION 19. Upon receipt of an application for a 
PCB disposal facility license, the department shall cause 
copies of the application to be sent to affected state 
agencies, including the Health Division, the Public Util-
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ity Commissioner, the State Fish and Wildlife Commis
sion and the Water Resources Director. Each agency shall 
respond within the period specified by the department by 
making a written recommendation as to whether the 
license application should be granted. Recommendation 
from other agencies shall be considered in determining 
whether to grant the license. 

SECTION 20. (1) Prior to holding hearings on a 
PCB disposal facility license application, the commission 
shall cause notice to be given in the county or counties 
where the proposed facility is· to be located in a manner 
reasonably calculated to notify interested and affected 
persons of the license application. 

(2) The notice shall contain information regarding 
the approximate location of the facility and the type and 
amount of PCB intended for disposal at the facility, and 
shall fix a time and place for a public hearing. In addition, 
the notice shall contain a statement. that any person 
interested in or affected by the proposed PCB disposal 
facility shall have opportunity to testify.11t the hearing. 

SECTION 21. The commission shall conduct a 
public hearing in the county or counties wh.ere a proposed 
PCB disposal facility is located and may conduct hearings 
at other places as the department considers suitable. At 
the hearing the applicant may present the application and 
the public may appear or be represented in support of or 
in opposition to the application. 

SECTION 22. (1) At the close of the application 
period under section 10 of this 1985 Act, the department 
shall examine and review all PCB disposal facility license 
applications submitted to the commission and make such 
investigations as the department considers necessary, and 
make a recommendation to the commission as to whether 
to issue the license. 

(2) After reviewing the department's recommenda
tions under subsection (1) of this section, the commission 
shall decide whether or not to issue the license. It shall 
cause notice of its decision to be given to the applicant by 
certified mail at the address designated in the application. 
The decision of the commission is subject to judicial 
review under ORS 183.480. 

SECTION 23. The Environmental Quality Com
mission may not issue a license under section 22 of this 
1985 Act for any facility designed to dispose of PCB by 
incineration unless: 

(1) The facility is also equipped to incinerate haz
ardous waste; and 

(2) The applicant has received all federal and state 
licenses required to operate a hazardous waste incin
erator. 

SECTION 24. (1) The department shall investigate 
any complaint made to it by any person that the operation 
of any PCB disposal facility is unsafe or that the opera-
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tion is in violation of a condition of the operator's license 
or any provisions of sections 4 to 31 of this 1985 Act or the 
rules adopted under sections 4 to 33 of this 1985 Act. 
Upon receiving a complaint, the department shall furnish 
a copy of the complaint to the person holding the license 
to operate the PCB disposal facility. 

(2) If, after making an investigation under subsection 
(1) of this section, the department is satisfied that suffici
ent grounds exist to justify a hearing upon the complaint; 
it shall give 10 days' written notice of the time and place 
of the hearing and the matters to be considered at the 
hearing. Both the complainant and the respondent are 
entitled to be heard, produce evidence and offer exhibits 
and to require the attendance of witnesses at the hearing. 

(3) The commission or a hearings examiner 
appointed by the commission shall hear the matter. 
Within 30 days after the date of the hearing and after 
considering all evidence and testimony submitted, the 
commission shall make a specific order as it considers 
necessary. Any order issued by the commission under this 
subsection shall be subject to judicial review in the man
ner provided by ORS 183.480 for judicial review of orders 
in contested cases. The costs of reporting and of tran
scribing the hearing for the purpose of judicial review 
shall be paid by the party seeking judicial review. 

SECTION 25. The department shall establish and 
operate a monitoring, inspection and surveillance pro
gram over all PCB disposal facilities or may contract with 
any qualified public or private agency other than the 
owner or iicensee to do so. Owners and operators of a PCB 
disposal facility must allow necessary access to the PCB 
disposal facility and to its records, including those 
required by other public agencies, for the monitoring, 
inspection and surveillance program to operate. 

SECTION 26. (1) Whenever, in the judgment of the 
department, there is reasonable cause to believe that a 
clear and immediate danger to the public health or safety 
or to the environment exists from the continued opera
tion of the facility, without hearing or prior notice, the 
department shall order the operation of the facility halted 
by service of the order on the facility operator or an agent 
of the operator. 

(2) Within 24 hours after the order is served, the 
department must appear in the appropriate circuit court 
to petition for the equitable relief required to protect the 
public health or safety or the environment and may begin 
proceedings to revoke the license if grounds for revocation 
exist. 

SECTION 27. (1) As a condition of issuance of a 
PCB disposal facility license, if PCB waste disposal is to 
be by landfilling, the licensee must deed to the state the 
real property in or upon which the PCB waste will be 
permanently landfilled. If the state is required to pay the 
licensee just compensation for the real property deeded to 
it, the licensee shall pay the state annually a fee in an 

amount determined by the department to be sufficient to 
make the real property self-supporting and self-liquidat
ing. 

(2) In addition to the requirement under subsection 
(1) of this section, each PCB disposal facility licensee 
under sections 4 to 33 of this 1985 Act shall be required to 
do the following as a condition to holding the license: 

(a) Proceed expeditiously with and complete the 
project in accordance with the plans and specifications 
approved and the rules adopted under sections 4 to 33 of 
this 1985 Act. 

(b) Commence operation, management or supervision 
of the PCB disposal facility on completion of the project 
and not to permanently discontinue the operation, man
agement or supervision of the facility without the 
approval of the department. 

{c) Maintain sufficient liability insurance or equiv-· 
alent financial assurance in such amounts as determined 
by the department to be reasonabiy necessary to compen
sate for damage to the public health and safety and 
environment. 

( d) Establish emergency procedures and safeguards 
necessary to prevent accidents and reasonably foreseeable 
risks. 

(e) Restore, to the extent reasonably practicable, the 
area of the facility to its original condition when use of the 
area is terminated as a facility. 

(t) Maintain a cash bond or other equivalent financial 
assurance in the name of the state ,and in an amount 
estimated by the department to be sufficient to cover any 
costs of closing the facility and monitoring it or providing 
for its security after closure, to secure performance of 
license requirements and to provide for any remedial 
action by the state necessary to protect the public health 
and safety and tlle environment following facility closure. 

· The financial assurance shall remain on deposit for the 
duration of the license and until the end of the post
closure period, except as the assurance may be released or 
modified by the department. 
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(g) Report periodically to the department on the 
volume and types of PCB received at the facility, their 
manner of disposition and the fees collected therefor. 

(h) Maintain other plans and exhibits pertaining to 
the facility and its operation as determined by the depart
ment to be reasonably necessary to protect the public 
health or safety or the environment. 

(i) Grant the commission the first opportunity to 
purchase the PCB disposal facility if the licensee offers 
the facility for sale. 

(j) Maintain records of any PCB identified under 
provisions of sections 4 to 33 of this 1985 Act which is 
stored, treated or disposed of at the facility and the 
manner in which the PCB was stored, treated, trans
ported or disposed of. The records shall be retained for the 
period of time determined by the commission. 

(k) Assure that all personnel who are employed by the 
licensee are trained in proper procedures for handling, 
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transfer, transport, treatment, disposal and storage of 
PCB including but not limited to familiarization with all 
contingency plans. 

(L) If disposal is by incineration, the facility must 
also incinerate a reasonable ratio of hazardous waste. 

SECTION 28. An annual fee may be required of 
every PCB disposal facility licensee under sections 4 to 33 
of this 1985 Act. The fee shall be in an amount <let.er
mined by the commission to be adequate to carry on the 
monitoring, inspection and surveillance program estab
lished under section 25 of this 1985 Act and to cover 
related administrative costs. All such fees are continu
ously appropriated to the department to pay the cost of 
the program under section 25 of this 1985 Act. 

SECTION 29. The commission may acquire real 
property for the disposal of PCB by instituting condem
nation proceedings therefor to be conducted in accord
ance with ORS chapter 35. 

SECTION 30. (1) If the commission revokes a PCB 
disposal facility license under ORS 459.620, the commis
sion may: 

(a) Close the existing PCB disposal sit.e or facility; or 
(b) Direct the department to acquire an existing 

facility or site for the disposal or treatment of PCB 
according to the provisions of subsection (2) of this 
section. 

(2) The department may, upon direction from the 
commission and after payment of just compensation, 
acquire and own an existing facility for use in the disposal 
of PCB. In order to secure such a facility, the commission 
may modify or waive any of the requirements of this 
chapter, but not ORS 469.375 or 469.525, if the commis
sion finds that waiver or modification: 

(a) Is necessary to make operation of the facility 
economically feasible; and · 

(b) Will not endanger the public health and safety or 
the environment. 

SECTION 31. (1) The department may limit, pro
hibit or otherwise restrict the treatment ·or disposal of 
PCB at a disposal facility if appropriate to prot.ect public 
health and safety or the environment. 

(2) The department shall monitor the origin and 
volume of PCB received at a disposal facility acquired and 
regulated under section 30 of this 1985 Act, and may 
curtail or reduce the volume of the PCB that may be 
accepted for disposal as necessary to: 

(a) Protect public health and safety or the environ
ment; or 

(b) Assure that the operation of the facility is eco
nomically feasible. 

(3) The department shall not accept any PCB at a 
disposal facility owned by the state from a state that is not 
a party to the Northwest Interstate Compact on Low-
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Level Radioactive Waste Management as set forth in 
ORS 469.930. 

SECTION 32. (1) The PCB disposal facility license 
shall require a fee based either on the volume of PCB 
accepted at the facility or a percentage of the fee collect.ed, 
or both. The fees shall be calculated in amounts estimated 
to produce over the facility use period a sum sufficient to: 

(a) Secure performance of license requirements; 
(b) Close the facility; 
( c) Provide for any monitoring or security of the 

facility after closure; and 
( d) Provide for any remedial action by the state 

necessary after closure to protect the public health and 
safety and the environment. 

(2) The amount so paid shall be held in a separate 
account and when the amount paid in by the licensee 
together with the earnings thereon equals the amount of 
the financial assurance required under subsection (2) of 
section 27 of this 1985 Act, the licensee shall be allowed to 
withdraw the financial assurance. 

(3) If the facility is closed before the fees reach an 
amount equal to the financial assurance, appropriate 
adjustment shall be made and the reduced portion of the 
financial assurance may be withdrawn. 

SECTION 33. (1) At the time a PCB disposal 
facility is closed, the person licensed under sections 4 to 
33 of this 1985 Act to operate the facility must obtain a 
post-closure license from the department, 

(2) A post-closure license issued under this section 
must be maintained until the end of the post-closure 
period established by the commission by rule. 

(3) In order to obtain a post-closure license the 
licensee must provide postcclosure care which shall 
include at least the following: 

(a) Monitoring and security of the PCB disposal 
facility; and 

(b) Any remedial action necessary to protect the 
public health and safety and environment. 

(4) The commission may by rule establish a post
closure license application fee. 

SECTION 34. Section 35 of this Act is added to and 
made a part of ORS chapter 767. 

SECTION 35. (1) In addition to any other enforce
ment measure allowed, if a person violates the provisions 
of ORS 459.450 or 767.457 or rules adopted by the 
commissioner under ORS 459.450 or 767.457, the com
missioner may impound the person's vehicle transport
ing, about to transport or that has transport.ed hazardous 
waste, PCB or hazardous substance within the state. The 
commissioner may charge a reasonable fee for the costs of 
impoundment and storage, if any, before releasing any 
vehicle to its owner. 

(2) As used in this section and ORS 767.457: 
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(a) "Hazardous substance" includes any substance 
defined by the commissioner as hazardous. 

(b) "Hazardous waste" has the meaning given that 
term in ORS 459.410. 

(c) "PCB" has the meaning given that term in ORS 
468.900 when the PCB is a waste product of an industrial, 
commercial or other activity. 

SECTION 36. ORS 767.457 is amended to read: 
767.457. (1) The commissioner shall adopt rules set

ting standards for the safe transportation of hazardous 
waste, [as defined in ORS 459.410,] hazardous sub
stance and PCB hy all transporters. 

(2) The authority granted under this section: 
(a) Is in addition to any other authority granted the 

commissioner. 
(b) Does not supersede the authority of the Energy 

Facility Siting Council to regulate the transportation of 
radioactive materials under ORS 469.530. 

(3) In addition to any other penalty for violation of a 
rule adopted under this section, the .commissioner, after 
hearing, may impose a civil penalty of not more than 
$10,000 for violation of a rule adopted under this section. 
Each day of noncompliance with a rule is a separate 
violation. 

SECTION 3 7. ORS 459.445 is amended to read: 
459.445. (1) The commission may, by rule, require 

generators of hazardous waste to: 
(a) Identify themselves to the department, list the 

location and general characteristics of their activity and 
name the hazardous waste generated; 

(b) Keep records that accurately identify the quan
tities of such hazardous waste, the constituents thereof, 
and the disposition of such waste; 

( c) Furnish information on the chemical composition 
of such hazardous waste to persons transporting, treating,· 
storing or disposing of such waste; 

(d) Use a department approved manifest system to 
assure that all such hazardous waste generated are des
tined for treatment, storage or disposal in treatment, 
storage or disposal facilities (other than facilities on the 
premises where the waste is generated) which are operat
ing pursuant to lawful authority; and 

(e) Submit reports to the department setting out 
quantities of hazardous waste generated during a given 
time period and the disposition of all such waste. 

(2) The generator of a hazardous waste shall be 
allowed to store a hazardous waste produced by that 
generator on the premises of that generator for a term not 
to exceed that set by rule without obtaining a hazardous 
waste collection site license. This shall not relieve any 
generator irom complying with any other rule or standard 
regarding storage .of hazardous waste. 

(3) The commission by rule may exempt certain 
classes or types of hazardous waste generators from part 
or all of the requirements upon generators adopted by the 
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commission. Such an exemption can only be made if the 
commission finds that, because of the quantity, con
centration, methods of handling or use of a hazardous 
waste, such a class or type of generator is not likely either: 

(a) To cause or significantly contribute to an increase 
in serious irreversible or incapacitating reversible illness; 
or 

(b) To pose a substantial present or potential threat 
to human health or the environment. 

(4) The commission by rule may provide for a 
special license for the treatment of hazardous 
waste on the premises of a generator. Such a 
special license may be established only if such 
treatment has no major adverse impact on: 

(a) Public health and safety; or 
(b) The environment of adjacent lands. -

SECTION 38. ORS 459.505 is amended to read: 
459.505. (1) Except as provided in ORS 459.445 (2), 

no person shall: 
(a) Store a hazardous waste anywhere in this state 

except at a licensed hazardous waste treatment, collection 
or disposal site; 

(b) Establish, construct or operate a hazardous waste 
collection site in this state without obtaining a hazardous 
waste collection site license issued pursuant to this chap
ter; or 

(c) Establish, construct or operate a hazardous waste 
treatment site in this state without obtaining a hazardous 
waste treatment site license issued under ORS 459.410 to 
459.450 and 459.460 to 459.690. 

(2) The commission may exempt certain classes of 
hazardous waste collection or treatment sites from part or 
all of the licensing requirements for these sites. Such an 
exemption can onJy be made if the commission finds that, 
because of the quantity, concentration or type of waste or 
duration of storage, such a class of collection or treat
ment site is not likely to endanger the public health, 
welfare or safety or the environment. 

(3) If the director finds an emergency condition to 
exist, the director may authorize the short-term storage 
or treatment of a hazardous waste anywhere in the state 
as long as such temporary storage or treatment shall not 
constitute a hazard to public health, welfare or safety or to 
the environment. 

(4) Hazardous waste collection sites operating on 
June 30, 1977, shall be required to obtain a hazardous 
waste collection site license not later than January l, 
1978. 

(5) Hazardous waste treatment sites operating on 
October 3, 1979, shall be required to obtain a hazardous 
waste treatment site license not later than July l, 1980. 

SECTION 39. ORS 459.590 is amended to read: 
459.590. (1) As a condition of issuance of a hazardous 

waste disposal site license, the licensee must deed to the 
state all that portion of the hazardous waste disposal site 
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in or upon which hazardous wastes shall be disposed of. If 
the state is required to pay the licensee just compensation 
for the real property deeded to it, the licensee shall pay the 
state annually a fee in an amount determined by the 
department to be sufficient to make such real property 
self-supporting and self-liquidating. 

(2) Each hazardous waste disposal site licensee under 
ORS 459.410 to 459.450 and 459.460 to 459.690 shall be 
required to do the following as a condition to holding the 
license: 

(a) Proceed expeditiously with and complete the 
project in acco.rdance with the plans and specifications 
approved therefor pursuant to ORS 459.410 to 459.450 
and 459.460 to 459.690 and the rules adopted thereunder. 

(b) Commence operation, management or supervision 
of the hazardous waste disposal site on completion of the 
project and not to permanently discontinue such opera
tion, management or supervision of the site without the 
approval of the department. 

(c) Maintain sufficient liability insurance or equiv
alent financial assurance in such amounts as determined 
by the department to be reasonably necessary to protect 
the environment, and the health, safety and welfare of the 
people of this state. 

(d) Establish emergency procedures and safeguards 
necessary to prevent accidents and reasonably foreseeable 
risks. 

(e) Restore, to the extent reasonably practicable, the 
site to its original condition when use of the area is 
terminated as a site. 

(f) Maintain a cash bond or other equivalent financial 
assurance in the name of the state and in an amount 
estimated by the department to be sufficient to cover any 
costs of closing the site and monitoring it or providing for 
its security after closure, io secure performance of license 
requirements and to provide for any remedial action by 
the state necessary to protect the public health, welfare 
and safety and the environment following site closure. 
The financial assurance shall remain on deposit for the 
duration of the license and until the end of the post
closure period, except as the assurance may be released or 
modified by the department. 

(g) Report periodically on the volume of material 
received at the site and the fees collected therefor. 

(h) Maintain other plans and exhibits pertaining to 
the site and its operation as determined by the depart
ment to be reasonably necessary to protect the public 
health, welfare or safety or the environment. 

(i) In addition to the requirement of subsection 
(1) of this section, grant to the Environmental 
Quality Commission the first opportunity to pur
chase the hazardous waste disposal facility or site 
if the licensee offers the site for sale. 

SECTION 40. ORS 459.635 is amended to read: 
459.635. [The legislature finds that there is an urgent 

need for an Oregon site for the disposal of hazardous 
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chemical wastes and that such a site should be regulated 
but not operated by the Department of Enuironmental 
Quality.] (1) If the commission revokes a license 
under ORS 459.620, the commission may: 

(a) Close an existing hazardous waste disposal 
site or facility; or 

(b) Direct the department to acquire an exist
ing facility or site for the disposal or treatment of 
hazardous waste according to the provisions of 
subsection (2) of this section. 

(2) The department may, upon direction of the 
commission and upon payment of just compensa
tion, acquire and own an existing facility or site 
for use in the disposal or treatment of hazardous 
waste. In order to secure such a site, the commission 
may modify or waive any of the .requirements of this 
chapter, but not ORS 469.375 or 469.525, if it finds that 
such waiver or modification: 

[(1)] (a) Is necessary to make operation of the facil
ity or site economically feasible; and· 

[(2)] (b) Will not endanger the public health and 
safety or the environment. 

SECTION 41. ORS 459.640 is amended to read: 
459.640. (1) The department may limit, prohibit or 

otherwise restrict the treatment or disposal of certain. 
hazardous [wastes] waste at a hazardous waste treat
ment or disposal site [owned by the state] if [necessary] 
appropriate to protect public health, welfare or safetyor 
the environment or to prolong the useful life of the 
hazardous waste disposal site. 

(2) The department shall monitor the origin and 
volume of hazardous waste received at a hazardous waste 
treatment or disposal site and may curtail or reduce the 
volume of the wastes that may be accepted for disposal as 
necessary to prolong the useful life of the site. 

SECTION 42. ORS 468.220 is amended to read: 
468.220. (1) The department shall be the agency for 

the State of Oregon for the administration of the Pollu
tion Control Fund. The department is hereby authorized 
to use the Pollution Control Fund for one or more of the 
following purposes: 

(a) To grant funds not to exceed 30 percent of total 
project costs for eligible projects as defined in ORS 
454.505 or sewerage systems as defined in ORS 468. 700. 

(b) To acquire, by purchase, or otherwise, general 
obligation bonds or other obligations of any municipal 
corporation, city, county, or agency of the State of 
Oregon, or combinations thereof, issued or made for the 
purpose of paragraph (a) of this subsection in an amount 
not to exceed 100 percent of the total project costs for 
eligible projects. 

(c) To acquire, by purchase, or otherwise, other 
obligations of any city that are authorized by its charter in 
an amount not to exceed 100 percent of the iota! project 
costs for eligible projects. 
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(d) To grant funds not to exceed 30 percent of the 
total project costs for facilities for the disposal of solid 
waste, including without being limited to, transfer and 
resource recovery facilities. 

(e) To make loans or grants to any municipal corpora
tion, city, county, or agency of the State of Oregon, or 
combinations thereof, for planning of eligible projects as 
defined in ORS 454.505, sewerage systems as defined by 
ORS 468. 700 or facilities for the disposal of solid waste, 
including without being limited to, transfer and resource 
recovery facilities. Grants made under this paragraph 
shall be considered a part of any grant authorized by 
paragraph (a) or (d) of this subsection if the project is 
approved. 

(f) To acquire, by purchase, or otherwise, general 
obligation bonds or other obligations of any municipal 
corporation, city, county, or agency of the State of 
Oregon, or combinations thereof, issued or made for the 
purpose of paragraph (d) of this subsection in an amount 
not to exceed 100 percent of the total project costs. 

(g) To advance funds by contract, loan or otherwise, 
to any municipal corporation, city, county or agency of 
the State of Oregon, or combination thereof, for the 
purpose of paragraphs (a) and (d) of this subsection in an 
amount not to exceed 100 percent of the total project 
costs. 

(h) To pay compensation required by law to be paid 
by the state for the acquisition of real property for the 
disposal by storage of environmentally hazardous wastes. 

(i) To dispose of environmentally hazardous wastes 
by the Departinent of Environmental Quality whenever 
the department finds that an emergency exists requiring 
such disposal. · 

(j) To acquire for the state real property and facilities 
for the disposal by landfill, storage or otherwise of solid 
waste, including but not limited to, transfer and resource 
recovery facilities. 

(k} To acquire for the state real property and 
facilities for the disposal by incineration or other
wise of hazardous waste or PCB. 

(2) The facilities referred to in paragraphs (a) to (c) of 
subsection (1) of this section shall be only such as conser
vatively appear to the department to be not less than 70 
percent self-supporting and self-liquidating from reve
nues, gifts, grants from the Federal Government, user 
charges, assessments and other fees. 

(3) The facilities referred to in paragraphs (d), (f) and 
(g) of subsection (1) of this section shall be only such as 
conservatively appear to the department to be not less 
than 70 percent self-supporting and self-liquidating from 
revenues, gifts, grants from the Federal Government, user 
charges, assessments and other fees. 

( 4) The real property and facilities referred to in 
[paragraph (j)] paragraphs (j} and (k) of subsection (1) 
of this section shall be only such as conservatively appear 
to the department to be not less than 70 percent self
supporting and self-liquidating from revenues, gifts, 

grants from the Federal Government, user charges, 
assessments and other fees. 

(5) The department may sell or pledge any bonds, 
notes or other obligations acquired under paragraph (b) of 
subsection ( 1) of this section. 

(6) Before making a loan or grant to or acquiring 
general obligation bonds or other obligations of a munici
pal corporation, city, county or agency for facilities for the 
disposal of solid waste or planning for such facilities, the 
department shall require the applicant to demonstrate 
that it has adopted a solid waste management plan that 
has been approved by the department. The plan must 
include a waste reduction program. 

(7) Any grant authorized by this section shall be made 
only with the prior approval of the Joint Committee on 
Ways and Means during the legislative sessions or the 
Emergency Board during the interim period between 
sessi6ns. 

(8) The. department may assess those entities to 
whom grants and loans are made tinder this section to 
recover expenses incurred in administering this section. 

SECTION 43. No new PCB disposal facility shall be 
constructed on or after January 1, 1985, without first 
complying with sections 4 to 33 of this 1985 Act. 

SECTION 44. Within 270 days after the effective 
date of this Act, the Environmental Quality Commission 
shall adopt rules according to the applicable provisions of 
ORS 183.310 to 183.550 to carry out the provisions of 
sections 4 to 33 of this Act. 

SECTION 45. (1) The Environmental Quality 
Commission shall establish an application period under 
section 10 of this Act and first begin to receive applica
tions for operation of a PCB disposal facility not later 
than 270 days after the commission first adopts rules 

. under section 16 of tli.1s Act. 
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(2) This section is repealed July 1, 1987. 

SECTION 46. Except as provided in section 48 of 
this Act, the provisions of this Act control application for 
licenses made to the Environmental Quality Commission 
under ORS 459.410 to 459.450 and 459.460 to 459.695 
after January 31, 1984, but not yet approved on the 
effective date of this Act. 

SECTION 4 7. Notwithstanding section 46 of this 
Act, an individual licensed under ORS 459.410 to 459.450 
and 459.460 to 459.690 as of the day immediately preced
ing the effective date of this Act, who is subject to ORS 
459.410 to 459.450 and 459.460 to 459.690 on and after 
the effective date of this Act, need not obtain a license 
under ORS 459.410 to 459.450 and 459.460 to 459.690 as 
amended by this Act until the license issued to the 
individual before the effective date of this Act under ORS 
459.410 to 459.450 and 459.460 to 459.690 has expired. 
The individual is considered to be licensed under and 
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subject to ORS 459.410 to 459.450 and 459.460 to 459.690 
on and after the effective date of this Act, according to the 
nature and character of the business conducted by the 
individual, until the expiration of the license. Any person 
operating under a license issued under ORS 459.410 to 
459 .450 and 459.460 to 459.690 whose license expires after 
the effective date of this Act but before the commission· 
adopts rules under section 44 of this Act may continue to 
operate according to the terms of the expired license until 
such time as the commission has adopted rules to carry 
out the provisions of this Act and either issues or denies a 
renewal license according to the provisions of ORS 
459.410 to 459.450 and 459.460 to 459.690 as amended by 
this Act. 

SECTION 48. Notwithstanding any other provi
sion of this Act, the commission shall process any applica
tion submitted to the co=ission on or before January 
31, 1984, for renewal of a license to operate a PCB or 
hazardous waste disposal facility operating on the effec
tive date of this Act, according to the provisions of ORS 
459.410 to 459.450 and 459.460 to 459.690 as those 
sections read before the effective date of this Act. A 
licen•e for which an application to renew the license was 
submitted according to the criteria of this section shall · 
continue in full force and effect until the commission 
either issues or denies a renewal license. 

SECTION 49. ORS 459.530 is repealed. 

SECTION 50. This Act being necessary for the 
immediate preservation of the public peace, health and 
safety, an emergenc;'i is declared to exist, and this Act 
takes effect on its passage. 

Approved by the Governor July 13, 1985 
Filed in the office of Secretary of State July 15, 1965 

CHAPTER671 

AN ACT SB 170 

Relating to support; creating new provisions; amending 
ORS 23.170, 23.175, 23.760, 23.765, 23.789, 109.015, 
109.175, 109.252, 109.254, 109.256, 109.258, 237.201, 
239.261, 416.400, 416.405, 416.410, 416.415, 416.425, 
416.430, 416.435, 416.440, 416.455 and 416.470; and 
declaring an emergency. 

Be It Enacted by the People of the State of Oregon: 

ARTICLE I. 

INCOME WITHHOLDING AND PAYMENT 
RECORDS 

SECTION 1. ORS 23.170 is amended to read: 

lid 
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23.170. All pensions granted to any person in recogni
tion by reason of a period of employment by or service for 
the government of the United States, or any state, or 
political subdivision of any state, or any municipality, 
person, partnership, association or corporation, shall be 
exempt from execution and all other process, mesne or 
final, except executions or other process arising out of a 
support obligation or an order or notice entered or 
issued pursuant to ORS 23.777 to 23.783, section 4 of 
this 1985 Act, ORS 416.445 or 419.515. Such 
exemption shall be effective without necessity of claim 
thereof by the pensioner. 

SECTION 2. ORS 23.175 is amended to read; 
23.175. As used in this section, [and] ORS 23.185 and 

section 4 of this 1985 Act: 
(1) "Disposable earnings" means that part of the 

earnings of an individual remaining after the deduction 
from those earnings of any amounts required to be with
held by law.· 

(2) "Earnings" means compensation paid or payable 
for personal services, whether denominated as wages, 
salary, commission, bonus or otherwise, and includes 
periodic payments pursuant to a pension or retirement 
program. 

(3) "Employer" means any entity or individual 
who engages a person to perform work or services 
for which compensation is given in periodic pay
ments or otherwise, even though the relationship 
of the. person so engaged to the employer may be as 
an independent contractor for other purposes. 

[(3)] (4) "Garnishment" means any legal or equitable 
procedure through which the earnings of an individual are 
required to be withheld for payment of a debt. "Garni
shment" does not include the procedure authorized 
by section 4 of this 1985 Act, ORS 23.777, 23.783, 
416.445 and 419:015. 

NOTE: Section 3 was deleted by amendment. Subse
quent sections were not renumbered. 

SECTION 4. (1) In addition to any other remedy 
provided by law for the enforcement of support, when a 
support order is or has been issued in Oregon by the 
circuit court or the administrator, as defmed in ORS 
416.400, or has been registered in Oregon, and current 
support payment records are being maintained by the 
Department of Human Resources, then so much of an 
obligor's disposable earnings must be withheld in accord
ance with subsections (2) to (14) of this section as is 
necessary to comply with the order and provide for the 
payment of any fee to the employer which may be 
required. Withholding shall occur without the need for 
any amendment to the support order involved or for any 
further action, other than those actions required under 
this section, by the court or administrator. 
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IN COMMERCE, AND USE PROHIBI
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761.20 Prohibitions. 
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Sec. 

761.60 
761.65 
161.70 
'161.75 
761,79 

40 CFR Ch. I (7-1-85 Edition) 

Subpart D-S1ora9e and Dilpotcil 

Disposal requiren1en1.s. 
Storl\ge {or disposal. 
lncineral ion. 
Che1nical waste landfills. 
Decontamination. 

Subpart E-Ew;emplio111 

781.80 Manufacturlnc. processing, nnd dis
trlbullon ln com.merce exemptions. 

Subpart• f-l-lR1norvodl 

Subpart J-Aecord• and Roporta 

'161.180 Records and montloring. 
701.185 Certiilcation progr11.n1 and reteh. 

lion or records by ln1portcrs and persons 
generating PCBs ln cxcludt:d manufac
turing processes. 

'161.18'1 Reporllng Importers and by per. 
sorui generating PCBs In cxcludt:d 111anu. 
facturing processes. 

'161.193 )..1ain!:.enance of monitoring records 
by persons who hnport. n1anuCacture. 
process, distrlbule In con1merce, or use 
che1nicals containing inadvertently gen
erated PCBs. 

AUTUOlUTY: Sec:;. 6, 8. and 12, Toxic.Sub
stances Control Act, 15 U.S.C. 2605. 260'1, 
and 261 l. 

Subpart A-General 

§ 761.1 Applicability. 

Ca> This part establishes pi·ohibitions 
of. and requirements for. the manufac· 
t.ure, processing, distribution in coin· 
merce, use. disposal, storage, and 
marking of PCBs and PCB rtcms. 

{b} This part applies to all persons 
who manufacture, process, distribute 
in comn1erce. use, or dispose oC PCBs 
or PCB Iten1s. Substances that are 
regulated by this rule include. but ire 
not limited to, dielectric fluids, con· 
truninated solvents. oils, waste oils. 
heat transfer fluids. hydraulic fhtids, 
paints, sludges, slurries. dredge spoils, 
soils, n1aterials conuuninated as a 
result of spills, and other che1nical 
substances or combination pf sub
stances, including irc1purities and by· 
products and any .byproduct. inte1·me· 
diate or impurity .1nanufacturcd at any 
point in a process. Most of the provi., 
sions of this part apply to PCBs only 
if PCBs are present in concentrations 
above a i.;p(~Cifled level. For exa1npte, 
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Subpart 0 applies generally to 1nateri· 
als at concenh·ations of fiO parts per 
111 i!Uriu (f)ptul and above. Also certain 
provhiion.s of Subpart B apply to PCBs 
inadvertently gt~nerated in n1anufac
lurinc: processes at concentrations 
specified in the definition of "PCB" 
unde1· § 761.~. No provision specifying 
a PCD conct!ntralion ff1uy be avoided 
as a result oC any dilutiun, unless oth· 
erwise specifically provided. 

(C) Definitions of the terrns used in 
these regulations are in Subpart A. 
The basic require1ncnts applicable to 
disposal and 1uarking of PCBs and 
PCB Items are set forth In Subpart 
D-Disposal of PCBs and PCB Iten1s 
and in Subpart C-Marking of PCBs 
and PCB lte1ns. Prohibitions applica
ble to PCB activities are set forth in 
Subp.art B-Manufacture, Processing, 
Distribution in Comn1erce, and Use of 
PCBs and PCB Itc1ns. Subpart B also 
includes authorizations fron1 the pro· 
hibitions. Subparts C and D set forth 
the specific requirements for disposal 
and marking of PCBs and PCB !terns. 

id> Section 15 of the Toxic Sub· 
stances Control Act CTSCA) states 
that failure to comply with these regu
lations is unlawful. Section 16 in1poses 
liability for civil penalties upon any 
person who violates these regulations, 
and the Administrator can establish 
appropriate remedies for any viola· 
tions subject to any limitations includ
ed in section 16 of TSCA. Section 16 
also subjects a person to criminal pros
ecution for a violation which is know
ing or willful. In addition, section 17 
authorizes Federal district courts to 
enjoin acti\'ities prohibited by these 
regulations, compel the taking of ac
tions required by these regulations, 
and issue orders to seize PCBs and 
PCB Items manufactured, processed 
or distributed in violation of these reg
ulations. 

<el These regulations do not pre
empt other more stringent Fcdernl 
statutes and regulations. 

(f) Unless and until superseded by 
aqy new more stringent regulations 
issued under EPA authorities, or any 
permits or any p1·etrea.tn1ent rcquJre
ments issued by EPA. a state or local 
governn1ent that affect release of 
PCBs to any particular medium: 

Attachii>~~ t 9 
Agenda ,m 
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( 1) Persons \Vho inadvertently manu· 
facture or import PCJls generated a:; 
unln.tenUonal in1puritics in excluded 
1nanufact.uring processes, as defined in 
§ 761.3. are exempt fro1n the rcquJrc· 
1nents of Subpart B of this part, pro
vided that such persons co1nply with 
Subpart J of this part, as applicable. 

C2) Persons who process, distribute 
in con1nlerce, or use products contain· 
ing PCBs generated in excluded manu
facturing processes defined in § '161.3 
are exempt from the requirements of 
Subpart B provided that such persons 
comply with Subpart J of this part, as 
applicable. 

(3) Persons who process, distribute 
in com1nerce, or use products contain
ing recycled PCBs defined in § 761.3, 
are exempt from the requirements of 
Subpart B of this part, provided that 
such persons comply with Subpart J of 
this part, as appHcable. 

<Sec. 6, Pub. L. 94-469, 90 Stal. 2020 < 15 u.s.c_ 2605> 

144 FR 31542, May 31, 1979. as amended at 
49 FR 28189, July 10, 19841 

§ 761.3 Definitions. 

For the purpose of this part: 
"Administrator" ineans the Adminis

trator of the Environmental Protec
tion Agency, or any en1pJoyee of the 
Agency to who1n the Administrator 
may either herein or by order delegate 
his authority to carry out his func
tions, or any person who shall by oper
ation of law be authorized to carry out 
such functions. 

"Agency" means the United States 
Environmental Protection Agency. 

"Byproduct" ineans a chemical sub
stance produced without separate 
commercial intent during the 1nanu
facturing or processing of another 
che1nical substance(s) or mixture(s>. 

"Capacitor" n1eans a device for accu
mulating and holding a charge of elec
tricity and consisting of conducting 
surfaces separated by a dielectric. 
Types of capacitors are as follows: 

( 1) "Small capacitor" mean;; a capac. 
!tor which contains less than l.3G kg (3 
lbs.) of dielectric fluid. The following 
assumptions may be used If the actual 
\Veight of the dielectric fluid Js un~ 
known. A capncitor whose total 
volume is less· than 1,639 cubic centl· 
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meters < 100 cubic inches) may be con
sidered to contain less than 1.36 kgs (3 
lbs.) of dielectric fluid and a capacitor 
whose total volume is more than 3,278 
cubic centimeters (200 cubic inches) 
nn1st be considered to contain more 
than 1.36 kg (3 lbs.) of dielectric fluid. 
A capacitor whose volume is between 
1,639 and 3,278 cubic centimeters may 
be considered to contain less then 1.36 
kg (3 lbs.) of dielectric fluid if the 
total weight of the capacitor is less 
than 4.08 kg (9 lbs.). 

(2) "Large high voltage capacitor" 
means a capacitor which contains 1.36 
kg (3 lbs.) or more of dielectric fluid 
and which operates at 2,000 volts (a.c. 
or d.c.) or above. 

(3) "Large low voltage capac·itor" 
means a capacitor which contains 1.36 
kg (3 lbs.) or more of dielectric fluid 
and which operates below 2,000 volts 
(a.c. or d.c.). 

"Chemical substance", <1> except as 
provided in paragraph (2) of this defi
nition, means any organic or inorganic 
substance of a particular molecular 
identity, including: any combination of 
such substances occurring in whole or 
part as a result of a chemical reaction 
or occu1Ting in nature, and any ele
ment or uncombined radical. 

(2) Such term does not include: any 
mixture; any pesticide <as defined in 
the Federal Insecticide, Fungicide. and 
Rodenticide Act) when manufactured, 
processed, or distributed in commerce 
for use as a pesticide; tobacco or any 
tobacco product; any source material, 
special nuclear material, or byproduct 
material (as such tern1s lire defined in 
the Atomic Energy Act of 1954 and 
regulations issued under such Act); 
any article the sale of which is subject 
to the tax imposed by section 4181 of 
the Internal Revenue Code of 1954 
(determined without regard to any ex
emptions from such tax provided by 
section 4182 or section 4221 or any 
provisions of such Code); and any 
food, food additive, dtug, cosmetic, or 
device (as such terms are defined in 
section 201 of the Federal Food, Drug, 
and Cosmetic Act) when manufac
tured, processed, or distributed in com* 
merce for use as a food, food additive, 
drug, cosmetic, or device. 

"Chemical waste landfill" means a 
landfill at which protection against 

40 CFR Ch. I (7-1-85 Edition) 

risk of injury to health or the environ
ment from migration of PCBs to land, 
water, Or the atinosphere is provided 
from PCBs and PCB Items deposited 
therein by locating, engineering, and 
operating the landfill as specified in 
§ 761.75. 

"CommerCe" means trade, traffic, 
transportation, or other commerce: 

(1) Between a place in a State and 
any place outside of such State, or 

<2l Which affects trade, traffic, 
transportation, or commerce described 
in paragraph (1) of this definition. 

"Disposal" means intentionally or 
accidentally to discard, throw away, or 
otherwise complete or terminate the 
useful life of PCBs and PCB Items. 
Disposal includes spills, leaks, and 
other uncontrolled discharges of PCBs 
as well as actions· related to contain* 
ing, transportii1g, destroying, degrad
ing, decontaminating, or confining 
PCBs and PCB Items. 

"Distribute in commerce" and "Dis
tribution in Commerce" when used to 
describe an action taken with respect 
to a chemical substance. mixture, or 
article containing a substance or mix
ture means to sell, or the sale of, the 
substance, mixture. or article in com
merce; to introduce or deliver for in
troduction into commerce, or the in
troduction or delivery for introduction 
into commerce of the substance, mix
ture, or article; or to hold or the hold
ing of, the substance, mixture, or arti
cle after its introduction into com
merce. 

"Excluded manufacturing process" 
means a manufacturing process in 
which quantities of PCBs, ·.as deter
mined in accordance with the defini
tion of inadvertently generated· PCBs, 
calculated as defined, and from which 
releases to products, air, and water 
meet the requirements of paragraphs 
(1) through (5) of this definition, or 
the importation of products contain· 
ing PCBs as unintentional impurities. 
which products meet the requirements 
of paragraph (1) and C2) of this defini
tion. 

(1) The concentration of inadvert
ently genetated PCBs in products leav
ing any manufacturing site or import
ed into the United States must have 
an annual average of less than 25 ppm, 
with a 50 ppm maximum. 
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(2) The concentration of inadvert
ently generated PCBs in the compo
nents of detergent bars leaving the 
1nanufacturing site or imported into 
the United States must be less than 5 
ppm. 

other 1nethod that meets the require
ments of these regulations. 

"Mixture" means any combination 
of two or more chemical substances if 
the combination does not occur in 
nature and is not, in whole or in part, 
the result of a chemical reaction; 
except that such term does include 
any combination which occurs, in 
whole or in part, as a result of a chem· 
ical reaction if none of the chemical 
substances comprising the combina
tion is a new chemical substance and if 
the combination could have been man* 
ufactured for commercial purposes 
without a chemical reaction at the 
time the cherriical substances compris· 
ing the combination were combined. 

(3) The release of inadvertently gen
erated PCBs at the point at which 
emissions are vented to ambient air 
must be less than 10 ppm. 

(4) The a1nount of inadvertently 
generated PCBs added to water dis
charged from a manufacturing site 
must be less than 100 micrograms per 
resolvable g·as chi:omatographic peak 
per liter of water discharged. 

( 5) Disposal of any other process 
wastes above concentrations of 50 ppm 
PCB must be in accordance with Sub
part D of this part. 

"Fluorescent light· b(lllast" means a 
device that electrically controls fluo
rescent light fixtures and that in
cludes a capacitor containing 0.1 kg or 
less of dielectric. 

"Impurity" means a chemical sub· 
stance which is unintentionally 
present With another chemical sub
stance. 

"Incinerator" means an engineered 
device using controlled flame combus* 
tion to thermally degrade PCBs and 
PCB Items. ·Examples of devices used 
for incineration include rotary kilns, 
liquid injection incinerators, cement . 
kJ.1ns, and high temperatur~ boilers. 

"Leak" or "leaking" means any in
stance in which a PCB Article, PCB 
Container, or PCB Equipment has any 
PCBs on any portion of its external 
surface. 

"Manufacture" means to produce, 
manufacture, or import into the cus
toms territory of the United States. 

"Manufacturing process" means all 
of a series of unit operations operating 
at a site, resulting in the production of 
a product. 

"Mark" means the descriptive name, 
instructions, cautions, or other infor
mation applied ·to PCBs and PCB 
Items, or other objects subject to 
these regulations. 

"MarkCd" means the marking of 
PCB Items and PCB storage areas and 
transport vehicles by means of apply
ing a legible mark by painting, fixa
tion of an adhesive label, or by any 

"Muriicipal solid wastes" means gar
bage; refuse, sludges, wastes, and 
other discarded· materials r.esulting 
from residential and non-industrial OP· 
erations and activities, such as house
hold activities, office functions, and 
commercial housekeeping wastes. 

"PCB" and "PCBs" means any 
chemical substance that is limited to 
the biphenyl molecule that has been 
chlorinated to varying degrees or any 
combination of substances which con
tains such substance. Refer to 
§ 761.l(b) for applicable concentra
tions of PCBs. PCB and PCBs as con
tained in PCB items are defined in 
§ 761.3. For any purposes under this 
part, inadvertently generated non-Aro
clor PCBs are defined as the total 
PCBs calculated following division of 
the Quantity of monochlorinated bi
phenyls by 50 and dichlorinated bl
phenyls by 5. 

"PCB Article" means any manufac
tured article, other than a PCB Con
tainer, that contains PCBs and Whose 
surfB.ce<sl has ·been in direct contact 
with PCBs. "PCB Article" includes ca
pacitors, transformers, electric motors, 
pumps, pipes and any other manufac
tured item (1) which is formed to a 
specific shape or design during manu* 
facture, (2) Which has end use 
function(s) dependent in whole or in 
part upon its shape or design during 
end use, and <3) which has either no 
change of chemical composition 
during its end use or only those 
changes of composition which have no 
commercial purpose separate from 
that of the PCB Article. 
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"PCB Article Container" means any 
package, can, bottle, bag, barrel, drurn, 
tank, or other device used to contain 
PCB Articles or PCB Equipment. and 
whose surface(s) has not been in direct 
contact with PCBs. 

"PCB Container" means any pack
age, can, bottle, bag, barrel, drun1, 
tank, or other device that containS 
PCBs or PCB Articles and whose 
surface(s) has been in direct contact 
with PCBs. 

"PCB Equi:Pment" means any manu
factured iten1, other than a PCB Con
tainer or a PCB Article Container, 
\Vhich contains a PCB Article or other 
PCB Equipment, and includes n1icro
wave ovens, electronic equipment, and 
nuorescent light ballasts and fixtures. 

"PCB Item" is defined as any PCB 
Article, PCB Article Container, PCB 
Container, or PCB EQuipment, that 
deliberately or unintentionally con· 
tains or has a part of it any PCB or 
PCBs. 

"PCB Transformer" means any 
transformer that contains 500 ppm 
PCB or greater. 

''PCB-Contaminated Electrical 
Equipment" means any electrical 
equipment, including put not limited 
to transformers (including those used 
in railway locomotives and self-pro
pelled cars), Capacitors, circuit break
ers, reclosers, voltage regulators, 
switches (including sectionalizers and 
motor starters), electromagnets, and 
cable, that contain 50 ppm or greater 
PCB, but less than 500 ppm PCB. Oil· 
filled electrical equipment other than 
circuit breakers, reclosers, and cable 
\vhose PCB concentration _is unknown 
must be assumed to be PCB-Contami
nated Electrical Equipment. (See 
§761.30 (a) and (h) for provisions per
mitting reclassification of electrical 
equipment containing 500 ppn>. or 
greater PCBs to PCB-Contaminated 
Electrical Equipment). 

"Person" means any natural or judi
cial person including any individual, 
corporation, partnership, or associa· 
tion; any State or political subdivision 
thereof; any interstate body; and any 
department, agency, or instrumentali· 
ty of the Federal Government. 

"Posing an exposure risk to food or 
feed" means being in any location 
where hun1an food or animal feed 
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products could be exposed tc PCBs re
leased fro1n a PCB Item. A PCB Item 
poses an exposure risk to food or feed 
if PCBs released in any way from the 
PCB Item have a pot.ential pathway to 
human food or animal feed. EPA con
siders human food or animal feed to 
include items )'egula.ted by the lJ.S. 
Department of Agriculture or the 
:Pood and Drug Administration as 
human food or animal feed; this in
cludes direct additives. Food or feed is 
excluded from this definition if it is· 
used or stored in private hon1es. 

"Process" ineans the preparation of 
a chemical substance or mixture, after 
its manufacture, for distribution in 
commerce: 

(1) In the sa1ne form or physical 
state as, or in a different form or 
physical state from. that in which it 
was received by the person so prepar
ing such substance or mixture, or 

(2) As part of an article containing 
the chemical substance or mixture. 

"Qualified incinerator" means one of· 
the following: 

( 1) An incinerator approved under 
the provisions of § 761.70. Any concen- · 
tration of PCBs can be destroyed in an 
incinerator approved under § 761.70. 

(2) A high efficiency boiler approved 
under the provisions of § 761.60(a)C3). 
Only PCBs in concentrations below 
500 ppm can be destroyed in a high-ef
ficiency boiler approved under 
§761.60<al<3l. 

(3) An incinerator approved under 
section 3005(c) of the Resource Con
servation and Recovery Act (42 U.S.C. 
6925(c)) <RCRA). Only PCBs in con
centrations below 50 ppm can be de· 
strayed in a RCRA-approved incinera
tor. The manufacturer seeking to qual
ify a process as a controlled waste 
process by disposing of wastes in a 
RCRA-approved incinerator must 
make a determination that the incin· 
erator is capable of destroying less 
readily burned compounds than the 
PCB homologs to be destroyed. The 
manufacturer may use the same guid· 
ance used by EPA in making such a 
determination when issuing an approv· 
al under section 3005(c) of RCRA. The 
manufacturer is also responsible for 
obtaining a reasonable assurance that 
the incinerator, when burning PCB 
wastes, will be operated under condi-
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lions Which have been shown to 
enable the incinerator to destroy the 
less readily burned cotnpounds. 

'·Recycled PCBs" are defined as 
those intentionally manufactured 
PCBs Which appear in the processing 
of paper products or asphalt roofing 
1naterials as PCB-contaminated ruw 
materials and which rneet the require
ments of (1) through (5) of this-defini
tion. 

(1) The concentration of Aroclor 
PCBs in paper products leavirlg any 
manufacturing site or imported into 
the United States must have an 
annual average of less than 25 ppm 
with a 50 ppm maximum. 

(2) There are no detectable concen
trations of Aroclor PCBs in asphalt 
roofing materials. 

C3> The release of Aroclor PCBs at 
the point at which emissions are 
vented to ambient air n1ust be less 
than 10 ppm_ 

(4) The amount of Aroclor PCBs 
added to water discharged from a 
processing site must at all times be 
less than 3 micrograms per liter (µg/D 
for total Aroclors (roughly 3 parts per 
billion (3 ppb})_ 

<5> Disposal of any other process 
\Vastes above concentrations of 50 ppm 
PCB must be in accordance with Sub
part D of this part. 

"Sale for purposes other than 
resale" means sale of PCBs for pur
poses of disposal and for purposes of 
use, except where use involves sale for 
distribution in co~merce. PCB Eqtiip
ment which is first leased for purposes 
of use any time before July 1, 1979, 
will be considered sold for purposes 
other than resale. 

"Small quantities for research and 
development" means any quantity of 
PCBs ( 1) that is originally packaged in 
one or more hermetically sealed con
tainers of a volume of no more than 
five (5.0) milliliters, and <2> that is 
used only for purposes of scientific ex
perimentation or analysis. or chemical 
research on, or analysis of, PCBs, but 
not for research or analysis for the de
velorJment of a PCB product. 

"Storage for disposal" means tempo. · 
rary storage of PCBs that have been 
designated for disposal. 

"Transport vehicle" means a motor 
vehicle or rail car used for the trans-

§ 761.19 

portation of cargo by any n1ode. Each 
cargo-carrying body <e.g., trailer. rail
road freight car) is a separate trans
port vehicle. 

"'.I'otally enclosed manner.. means 
any manner that will ensure no expo
sure of human beings or the environ
ment to any concentration of PCBs. 

"Waste Oil" n1eans used p1·oducts 
primarily derived from petroleu1n, 
which Include, but are not lin1ited to. 
fuel oils, motor oils, gear oils, cutting 
oils transmission fluids, hydraulic 
fluids, and dielectric fluids. 

CSec. 6, Pub. L. 94-469, 90 Stat. 2020 ( 15 u.s.c. 2605) 

[49 FR 25239, June 20, 1984, as amended at 
49 FR 28189, July 10, 1984; 49 FR 29G66. 
July 18, 1984; 49 FR 44638. Nov. 8, 1984) 

§ 761.19 References. 

(a) (Reserved] 
(bl Incorporation~ by reference_ The 

following material is .incorporated by 
reference, and is available for inspec
tion at the Office of the Federal Reg
ister Information Center, Rm. 8301, 
1100 L St. NW., Washington, DC 
20408. These incorporations by refer
ence were approved by the Director of 
the Office of the Federal Register. 
These materials are incorporated as 
they exist on the date of approval and 
a notice of any change in these materi
als will be published in the FEDERAL 
REGISTER. Copies of the incorporated 
material may be obtained from the 
Environmental Protection Agency 
Document Control Officer <TS-793), 
Office of Pesticides and Toxic Sub
stances, EPA, Rm. 106, 401 M St., SW., 
Washington. D.C. 20460, and from the 
American Society for Testing and Ma
terials CASTM), 1916 Race Street, 
Philadelphia,. PA 19103. 

Aelerences 

ASTM D·S3-80 Standard Test 
Melhod /Of Fl<ish Point b~ Pen~k~
Martens Closed Tll!lter. 

ASTM D-129-64 (Aeapproved 1978) 
Standard Te:;;t Method for Sullur in 
Petroleum Pioducts (General 
Bomb MBlhod). 

ASTM 0-240~76 (Reapproved 1980) 
S1andard T esl Melhod IOI' Heat ol 
Combustion of Liquid ~dfOcarbon 
Fuel by Bomb Calorimeler: 

CFR Cilation 

§ 761.60(a){3)(iii)\S)(6); 
§ 761.75(b~(8){iii). 

§ 761.60(a){3)(~i)(B)(6). 

§ 761.60{a)(3)(i1i)(8)(6). 
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ASTM 0-482-80 Slandard Tesl §761.60(a)\3){1ii)(6)(6). 
Melhod lor Ash trom PeLroleum 
Producls. 

ASTM 0-524-81 S!anda1d Test I§ 761 60(a)(3){ii1)(BJ(6). 
Method for Ramsbottom Carbon 
Residue ol Petroleum Products. 

ASTM 0-800-01 Standard Tes\] § 761.60(a)(3)(U1)(8)(6). 
Method lor Chlorine in New end 
Used Petroleum Products {Bomb 
Melhod). 

ASTM 0-923-61 Standard Test I§ 7G1.60(g)(1)(ii); 
Method for Sampling E!ecllical In· § 761.60(g)(2Jjii). 
sulating Liquids. 

ASTM 0-1266-00 {Raapproved § 761.60(a){3)(~i)(B){6). 
1981) Standard Test Method tor 
Su1fllf in Petroleum Producls 
(Lamp Method). 

ASTM 0-1796-63 {Reapproved J §761.6°'a)(3){iii)(6){6). 
19n) Methods lor Waler and 
sediment in Crude Oils and Fuol 
Oils by Centrifugo. 

ASTM '0-2158-80 Standard Te.st j § 761.60(a}(3)(Ui)(8)(6). 
Melhod lor Residues kl Liquefied 
Petroleum (LP) Gas. 

ASTM 0-2709-68 {Reapproved ! § 761.60(a)(3){iii}(B)\6). 
19B2J Standard ·rest Method lor 
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Water and Sodimenl ln Distil!alo 
Fuel by Centrifuge. 

ASTM 0-2764-80 Sta11dard Tesl 
Method lor Sullur in Liquefied Pe· 
lroleum Gases (Oxyhydrogen 
Bomer or Lamp). 

pursuant to section 6<e)(3)(Bl of 
TSCA, the activities listed in para
graphs (b) and (c.) of this section are· 
prohibited pursuant to section 
(6)(e)(3)(Al of TSCA. In addition, the 
Administrator hereby finds, under the 
authority of section 12(a)(2l of TSC .. '\., 
that the mnnufacture, processing, and 
distribution in commerce of PCBs at 
concentrations of 50 ppm or greater 
and PCB Items with PCB concentra
tions of 50 ppm or greater present an 
unreasonable risk of injury to health 
within the United States. This finding 
is based upon the well-documented 
human health and environmental 
hazard of PCB expos.ure, the high 
probability of human and enVironmen
tal exposure to PCBs and PCB Items 
from manufacturing, processing, or 
distribution activities; the potential 
hazard of PCB exposure posed by the 
transportation of PCBs or PCB Items 
within the United States; and the evi

§ 761.60\a)i3){1iiJ(Bl!6J. dence that contamination of the envi
ronment by PCBs is spfead far beyond 
the areas where they are used. In addi

§ 1a1.60(a)t3l(ii1J(B){6). tion, the Administrator hereby finds, ASTM D-3178-73 (Rcapp!oved 
1979) Standard Test Mathods for 
Carbon and Hvd1ogen in the A.nal-
vsis Sample of Col~e and Coat 

ASTM D-3278-76 (Aeapptoved j § 761.75(b)(S){ii1/. 
1932) Standaid Test Methods tor 

for purpoSeS of section 6<eH2HC) of 

Flash Point of Liquid by SetaHash 
Closed Tester. 

ASTM E-258-67 (Reapproved 1982) 
Standard Test Method lor Total 
Nitrogen Inorganic Mate.rial by 
Modified KJELDAHL Me!hod. 

TSCA, that any exposure of human 
beings or the environment to PCBs, as 
measured or detected by any scientifi
cally acceptable analytical method, 

§7S1.6o\a)(3l(iiiJiB)tPJ. may be significant, dep.ending on such 
factors as the quantity of PCBs in
volved in the exposure, the likelihood 
of exposure to humans and the envi
ronment, and the effect of exposure. 
For purposes of determining which 
PCB Items "are tolally enclosed. pursu
ant to section 6(e)(2)(C) of TSCA. 
since exposure to such Items n1ay be 
significant, the Administrator further 
finds that a totally enclosed manner is 
a manner which results in no exposure 
to humans or the environment ~a 
PCBs. The following activities are con· 

[47 FR 22098, May 21, 1982, as ainended at 
49 FR 29067, July 18, 1984; 49 FR 36648, 
Sept. 19, 1984] 

Subpart B-Manufacturing, Proce5s
in9, Distribution in Commerce, a·nd 
Use of PCBs and PCB Items 

§ 761.20 Prohibitions. 

Except ·as authorized in § 761.30, the 
activities listed in paragraphs (a) and 
(d) of this section are prohibited pur
suant to section 6(e){2) of TSCJL The 
requirements set forth in paragraphs 
(bl and (c) of this section concerning 
export and import of PCBs for pur
poses of disposal and PCB Items for 
purposes of disposal are established 
pursuant to section 6<e><l> of TSCA. 
Subject to any exemptions granted 

sidered totally enclosed: distribution 
in com1nerce of intact, nonleaking 
electrical equipment such as trans
formers (including transfortners used 
in railway locomotives and self.pro
pelled cars), capacitors, electromag· 
nets, voltage regulators, switches <in
cluding sectionalizers and motor start
ers), circuit breakers, reclosers, and 
cable that contain PCBs at any con· 
centration and processing and distri
bution in commerce of PCB Equip-
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ment containing an intact, nonleaking 
PCB Capacitor. See paragraph <c)( 1) 
of this section for provisions allowing 
the distribution in commerce of PCBs 
and PCB Iten1s. 

(a) No person may use any PCB, or 
any PCB Item regardless of concentra
tion, in any manner other than· in a to
tally enclosed manner within the 
United States unle~ authorized under 
§ 761.30, except that an authorization 
is not required to use those PCBs or 
PCB Items resulting from an excluded 
manufacturing process or recycled 
PCBs defined in § 761.3, provided all 
applicable conditions of § 761.l(f) are 
met. 

(b) No person may manufacture 
PCBs for use within the United States 
or manufacture PCBs for export from 
the United States without an exemp
tion except that; 

(1) No person may manufacture 
PCBs for use within the United States 
or manufacture PCBs for export from 
the United States without an exemp
tion, except that an exemption is not 
required for PCBs manufactured in an 
excluded manufacturing process as de
fined in § 761.3, provided that all apff 
plica.ble conditions ·of § 761.l(f) are 
met. 

(2) PCBs at concentrations less than 
50 ppm may be imported or exported 
for purposes of disposal. 

<cl No person may pi:ocess or ·distrib
ute in commerce any PCB, or any PCB 
Item regardless of concentration. for 
use within the United States or for 
export from the United States without 
an exemption, except that an exempff 
tion is not required to process or dis
tribute in commerce PCBs or PCB 
Items resulting from an excluded man. 
ufacturing process as defined in 
§ 761.3, or to process or distribute in 
commerce recycled PCBs as defined in 
§ 761.3 provided that all applicable 
conditions of§ 761.l(f) are met. 

(1) PCBs at concentrations of 50 
ppm or greater, or PCB Items with 
PCB concentrations of 50 ppm or 
greater, sold before July 1, 1979 for 
purposes other than resale may be dis
tributed in commerce only in a totally 
enclosed manner after that date. 

(2) PCBs at concentrations of 50 
PPtn or greater, or PCB Items with 
PCB concentrations of 50 ppm or 

§ 761.20 

greater may be processed and distrib
uted in commerce in con1pliance with 
the requirements of this Part for pur
poses of disposal in accordance with 
the require1nents of § 761.60. 

C3) PCBs or PCB Items may be ex
ported for disposal until May 1, 1980, 
if an export notice is submitted at 
least thirty <30) days before the first 
shipment in any calendar year leaves 
the customs territory of the United 
States. Export notices must be submit
ted to the Document Control Officer 
(TS-793), Office of Toxic Substances, 
U.S. Environmental Protection 
Agency, 401 'M Street, S.W., Washing
ton, D.C. 20460. The generator of the 
PCB waste material intended for disff 
posal, or an agent acting on-his behalf, 
must certify to the. best of his knowl
edge and belief that the information is 
complete and accurate. Each notice 
should coritain the following informaff 
ti on: 

CD Name, company name, address, 
and telephone number of the owner of 
the PCB waste material to be exported 
and the name and address of any 
person or agent acting on his behalf; 

<ii> Estimated quantity of wastes to 
be shipped during the calendar year 
and ·the estimated nurnber of ship
ments to be made and the dates when 
such shipment$ are expected to leave 
the cu.Stems terriiory of the United 
States; 

(iii) Description. of the PCBs or PCB 
Items being exported; 

<iv) Country(sl of destination for the 
shipments; 

(v) Name and address of facility(s) 
receiving the shipment -and person<s> 
responsible for receiving the 
shipment<s>. 

(vi> Method<s> of disposal and pre
cautions taken to control release into 
the environment. 

(vH> No less than 30 days after the 
end of each calendar quarter <March 
31, June 30, September 30, and Decem
ber 31) during which PCBs were ex
ported fOr disposal, each person exff 
porting the PCBs must submit a 
report to the Document Control Offi
cer <TS-793), Office of Toxic Sub. 
stances, U.S. Environmental Protec
tion Agency, 401 M Street, S.W., 
Washington, D.C. 20460. The report 
shall list the quantity of PCB wastes 
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§ 761.30 

in each shipment made during the 
quarter and include the dale when 
each shipment left the customs terri
tory of the United States and the in
fonnation specified in paragraphs 
(C)(3)(i) and (iii) through <vi> of this 
section. If the quantity of wastes 
shipped during the calendar year ex
ceeds by 25 percent or more the esti
mated quantities reported in para
graph Cc)(3)(ii) of this section, a spe
cial export notice must be submitted 
to the Document Control Officer CTS-
793) at the address given in paragraph 
Cc)(3) at least 30 days before any addi
tional shipments leave the customs 
territory of the United States and the 
notice shall include the informatlon 
specified in paragraphs (c)(3) <D 
through <vD of this section. 

(viii) Any person expecting to export 
PCB wastes for disposal in calendar 
year 1980 must submit an export 
notice at least thirty (30> days before 
the first shipment leaves the customs 
territory of the United States to the 
Document Control Officer CTS-793) at 
the address given in paragraph CcH3) 
of this section, and the notice shall 
contain the information listed in para
graphs (c)(3) (i) through <vD of this 
section. 

(4) PCBs, at concentrations of less 
than 50 ppm, or PCB Items. with con
centrations o'f less than 50 ppm, may 
be processed aJ1d distributed in com
n1erce for purposes of disposal. 

Cd) The use of waste oil that con
tains any detectable concentration of 
PCB as a sealant, coating, or dust con
trol agent is prohibited. Prohibited 
uses include, but are not limited to, 
road oiling, general dust control, use 
as a pesticide or herbicide carrier, and 
use as a rust preventative on pipes. 
<Sec. 6, Pub. L. 94-469, 90 Stat. 2020, 05 
u.s.c. 2605) 
{44 FR 31542, May 31, 1979. Redesignated at 
47 FR 19527, May 6, 1982, and amended at 
49 FR 25241, June 20. 1SS4; 49 FR 28190, 
July 10, 1934; 49 1'"R 44638, Nov. 8, 1984] 

§ 761.30 Authorizations. 

The following non-totally enclosed 
PCB activities are authorized pursuant 
to section 6Ce)(2)(B) of TSCA: 

Ca) Use in and servicing of trans
formers <other than railroad tra.ns
fonners). PCBs at any concentration 

40 CFR Ch. I (7-1-85 Edition) 
F l 

may be used in transfor1ners Cother 
than transformers for railroad locomo· 
lives and self-propelled railroad cars) 
and n1ay be used for purposes of serv
icing including rebuilding these trans
formers for the ren1ainder of their 
useful lives. subject to the following 
conditions: 

Cl) Use conditions. (i) After October 
1, 1985, the use and storage for reuse 
of PCB Transformers that pose an ex
posure risk to food or .feed is prohibit-. 
ed. 

(ii) A visual inspection of· each PCB 
Transformer (as defined in the defini
tion Of "PCB Transformer" under 
§ 761.3) in use or stored for reuse shall 
be performed at least once every three 
months. These inspections may take 
place any time during the three 
month periods; January-March, April
June, July-September, and October
December as long as there is a mini
mum of 30 days between inspections. 
The visual inspection rnust ·include in
vestigation Jor any leak of dielectric 
fluid on or around the transformer. 
The extent of the visual inspections 
will depend on the physical con
straints of each transformer installa
tion and should not require an electri
cal shutdown of the transformer being 
inspected. 

(iii) If a PCB Transformer is found 
to have a leak which results in any 
quantity of PCBs running off or about 
to run off the external surface of the 
transformer, then the transformer 
must be repaired or replaced to elimi
nate the source of the leak. In all 
cases any leaking material must be 
cleaned up and properly disposed of 
according to disposal requirements of 
§ 761.60. Cleanup of the released PCBs 
must be initiated as soon as possible, 
but in no case later than 48 hours of 
its discovery. Until appropriate action 
is completed, any active leak of PCBs 
must be contained to prevent exposure 
of humans or the environment and in· 
spected daily to verify containment of 
the leak. Trenches. dikes, buckets, and 
pans are exan1ples of proper contain
ment measures. 

<iv) Records of inspection and main
tenance history shall be maintained at 
least 3 years after disposing cf the 
transformer and shall be made avail
able for inspection, upon request, by 

l 
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EPA. Such records shall contain the 
following information for each PCB 
1'ransformer: 

(A) Its location. 
<B) .The date of each visual inspec

tion and the date that a leak was dis
covered, if different fron1 the inspec
tion date. 

(C) The person performing the in
spection. 

CD) The location of any lcak(s). 
CE) An estimate of the amount of di

electric fluid released from any Jeak. 
<F) 'I'he date of any cleanup, con

tainment, repair, or replacement. 
( G) A description of any cleanup, 

containment, or repair perfornl.ed. 
<H> The results of any containment 

and daily inspection required for un
corrected active leaks. 

<v> A reduced visual inspection fre
quency of at least once every 12 
months applies to PCB Transformers 
that utilize either of the following risk 
reduction measures. These inspections 
may take place any time during the 
calendar year as long as there is a min
imum of 180 days between inspections. 

<A> A PCB Transformer which has 
impervious, undrained, secondary con
tainment capacity of at least 100 per
cent of the total dielectric fluid 
volume of all tramformers so con
tained, or 

CB> A PCB Transformer which has 
been tested and found to Contain less 
than 60,000 ppm PCBs (after three 
months of inservice use if the trans
former has been serviced for purposes 
of reducing the PCB concentration>. 

<vi> An increased visual inspection 
frequency of at least once every week 
applies to any PCB Transformer in 
use or stored for reuse which poses an 
exposure risk to food or feed. The user 
of a PCB Transformer posing an expo
sure risk to food or feed is responsible 
for the inspection, recordkeeping, and 
maintenance requirements under this 
section until the user notifies the 
owner that the transformer may pose 
an exposure risk to food or feed. Fol
lowing such notification, it is the 
owner's ultimate responsibility to de
termine whether the PCB Transform
er poses an exposure risk to food or 
feed. 

(2) Servicing conditions. (i) Trans
formers classified as PCB-Contaminat-

§ 761.30 

ed Electrical Equipmcnl <as defined in 
the definition of "PCB-Conlaminated 
Electrical Equipment" under § 761.3> 
may be serviced (including rebui1ding) 
only with dielectric fluid containing 
less than 500 ppn1 PCB. 

(ii) Any servicing <including rebuild
ing) of PCB Transformers (as defined 
in the definition of "PCB 'l'ransform
er'" under § 761.3> that iequires the re
moval oi the transformer coil from the 
transformer casing is prohibited. PCB 
Transformers may be serviced (includ
ing topping off) with dielectric fluid at 
any PCB concentration. 

(iii) PCBs removed during any serv
icing activity must be captured and 
either reused as dielectric fluid or dis
posed of in accordance with the re
quirement.s of § 761.60. PCBs from 
PCB Ti-ansformers must not be mixed 
with or added to dielectric fluid from 
PCB-Contaminated Electrical Equip
ment. 

Civ) Regardless of its PCB concentra
tion, dielectric fluids containing less 
than 500 ppm PCB that are n1ixed 
with fluids that contain 500 ppm or 
greater PCB must not be used as di
electiic fluid in any electrical equip
ment. The entire mixture of dielectric 
fluid must be considered to be greater 
than 500 ppm PCB and must be dis
posed of in an incinerator that meets 
the requirements in§ 761.70. 

<v> A PCB Transformer may be con
verted to PCB-Contaminated Electri
cal Equipment or to a non-PCB 'I'rans
·former and a transformer that is clas
sified as PCB·Contaminated Electrical 
Equipment may be reclassified to a 
non:PCB Transformer by draining, re
filling and/or otherwise servicing the 
transformer. In order to reclassify, the 
transfor1ner's dielectric fluid must 
contain less than 500 ppm PCB Cfor 
conversion to PCB-Contaminated Elec
trical Equipment) or less than 50 ppm 
PCB <for conversion to a non-PCB 
Transformer) after a minimum of 
three months of in-service use subse
quent to the last servicing conducted 
for the purpose of reducing the PCB 
concentration in the transformer. In
service means that the transformer is 
used electrically under loaded condi
tions that raise the temperature of the 
dielectric fluid to at least 50° Centi
grade. The Assistant Administrator 
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§ 761.30 

may grant, without further rulemak
ing, approval for the use of alternative 
methods that simulate the loaded con
ditions of in-service use. All PCBs re
rnoved fron1 transformers for purposes 
of reducing PCB concentrations are 
subject to the disposal requirements of 
§ 761.60. 

<vi> Any dielectric fluid containing 
50 ppm or greater PCB used for servic
ing transformers must be stored in ac
cordance with the storage for disposal 
requirements of § '761.65. 

(Vii) Processing and_ distribution in 
commerce of PCBs for purposes of 
servicing transformers is permitted 
only for- persons who- are granted an 
exemption under TSCA 6Ce)(3)CBl. 

(b) Use in and servicing of railroad 
transformers. PCBs may be used in 
transfom1ers in railrOad locomotives 
or railroad self-propelled cars ("rail
road transformers") and may be proc
essed and distributed in commerce for 
purposes of servicing these transform
ers in a manner other than a totally 
enclosed manner subject to the follow
ing conditions: 

(1) Use restrictions. (i) After July 1, 
1983, the number of railroad trans
formers. containing a PCB concentra
tion greater than 60,000 ppm (6.0 per
cent on a dry weight basis) in use by 
any affected railroad organization 
may not exceed two-thirds of the total 
railroad.transformers containing PCBs 
in use by that organization on January 
1. 1982. 

(ii) After January 1, 1984, the 
number of railroad tfansformers con
taining a PCB conCentration greater 
than 60,000 ppm in use by any affect· 
ed railroad organization may not 
exceed one-third of the total railroad 
transfonners containing PCBs in use 
by that organizatiori on January l, 
1982. 

Oil> After July l, 1984, use of rail
road transformers thilt contain dielec
tric fluids with a PCB concentration 
greater than 60,000 ppm is prohibited. 

<iv> After July 1; 1985, the number 
of railroad transformers containing a 
PCB concentration greater than 1,000 
ppm C0.1 percent on a dry weight 
basis) in use by any affected railroad 
organization may not exceed two
thirds of the total railroad transform-

<:::·_;.,:. 
·-,~~~(!~i: 
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ers containing PCBs in use by that or.:_~} -I 
ganization on July 1, 1984. '·1~ 

(vl After January 1. 1986, the·' 
number of railroad transformers con
taining a PCB concentration greater 
than 1,000 ppm in use by any affected 
railroad organization may not exceed 
one-third of the total railroad trans. 
formers containing PCBs in use by 
that organization on July 1, 1984. 

<vil After July 1, 1986, use of ran. 
road transformers that contain dielec
tric fluids with a PCB concentration 
greater than 1,000 ppm is prohibited. 

<vii> The concentration of PCBs in 
the dielectric fluid contained in rail
road transformers must be measured: 

<A> Immediately upon completion of 
any authorized servicing of a railroad 
transformer conducted for the pur
pose of reducing the PCB concentra
tion in the dielectric fluid in the trans
former, and 

CB) Between 12 and 24 months after 
each servicing conducted in accord
ance with paragraph (b)(l)(vii><A> of 
this section; 

CC) The data obtained as a result of 
paragraph,s <bl(l)Cvii> (A) and <B> of 
this section shall be retained until 
January 1, 1991. 

(2) Servicing restrictions. <D If the 
coil is removed from the casing of a 
railroad transformer Ce.g., the trans
former is. rebuilt), after January 1, 
1982, the railroad transformer may 
not be refilled with dielectric fluid 
containing a PCB concentration great
er than 50 ppm; 

(ii) After January 1, 1982, railroad 
transformers may only be serviced 
with dielectric fluid containing less 
than 60,000 ppm PC:Bs, except as pro
vided in paragraph (b)(2)(i> of this sec
tion; 

<iii> After January 1. 1984, railroad 
transformers may only be serviced 
with dielectric fluid containing less 
than 1000 ppm PCB, except as provid
ed- in paragraph Cb)(2)Ci) of this sec
tion; 

<iv) Dielectric fluid may be filtered 
through activated carbon or otherwise 
industrially processed for the purpose 
of reducing the PCB concentration in 
the fluid; 

(V) Any PCB dielectric fluid that is 
used to service PCB railroad trans
formers must be stored in accordance 
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v:ith the storage for disposal require
n1ents of§ 761.65; 

cvD After July 1, 1979, processing 
and distribution in co1nmerce of PCBs 
for purposes of servicing railroad 
transformers is permitted only for per
sons who are granted an exemption 
under TSCA section 6(e}(3)(8). 

<vii> A_ PCB Transformer may be 
converted to a PCB-Contaminated 
Transformer or to a non-PCB Trans
former by draining, refilling, and/or 
otherwise servicing the railroad trans
former. In order to reclassify, the rail
road transformer's dielectric fluid 
must contain less than 500 ppm (for 
conversion to PCB-Contaminated 
Transformer> or less than 50 ppm PCB 
cfor conversion to a non-PCB Trans
former) after a minimum of three 
months of inservice use subsequent to 
the last servicing conducted for the 
purpose of reducing the PCB concen
tration in the transformer. 

cc> Use in and servicing of 1nining 
equipment. PCBs may be_ used in 
mining equipment and may be proc
essed and distributed in commerce for 
purposes of servicing mining equip
ment in a manner other than a totally 
enclosed manner until January 1, 
1982, subject to the following condi
tions: 

< 1) PCBs may be added to n1otors in 
n1ining equipment in mines or mining 
areas until January 1, 1982; 

(2) PCB motors in loader-type 
mining equipment must be rebuilt as 
air-cooled or other non-PCB-contain
ing motors whenever the motor is re
turned to a service shop for servicing; 

(3) PCB motors in continuous miner
type equipment may be rebuilt as PCB 
motors until January l, 1980; 

(4) Any PCBs that are on hand to 
service or repair mining equipment 
n1ust be stored in accordance with the 
storage for disposal requirements of 
§ 761.65; 

(5) After July 1, 1979, processing and 
distribution in commerce of PCBs for 
purposes of servicing mining equip
ment is permitted only for · pers,ons 
who are granted an exemption under 
TSCA section 6(e)(3)(B}. 

Cd) Use in heat transfer systems. 
After July 1, 1984, intentionally manu
factured PCBs may be used in heat 
transfer systems in a manner other 

§ 761.30 

than a totally enclosed manner at a 
concentration level of less than 50 
ppm provided that the requirements 
of paragraphs (d) (1) through <7) of 
this section are met. 

Cl) Each person who owns a heat 
transfer system that ever contained 
PCBs at concentrations· above 50 ppm 
must test for the concentration of 
PCBs in the heat transfer fluid of 
such a system no later .than November 
1, 1979, and at least annually thereaf
ter. All . test sampling must be per
formed at least three months after the 
most recent fluid re.filling. When a 
test shows that the PCB concentration 
is less than .50 ppm, testing under this 
paragraph is no longer required. 

<2> Within six months of a test per
formed under paragraph (d)(l) of this 
section that indicates that a system's 
fluid contains 50 ppm or greater PCB 
<0.005'1o on a dry weight basis), the 
system must be drained of the PCBs 
and refilled· with fluid containing less 
than 50 ppm PCB. Topping-off with 
heat transfer fluids containing PCB 
concentrations of less than 50 ppm is 
permitted. 

(3) After November 1, 1979, no heat 
transfer system that is used in the 
manufactitre or processing of any 
food, drug, cosmetic or device, as de
fined in section 201 of the Federal 
Food, Drug, and ,Cosmetic Act, may 
contain transfer fluid wfth 50 ppm or 
greater PCB <0.00"5% on a dry weight 
basis). 

(4) Addition of fluids containing 
PCB coricentrations greater than 50 
ppm is prohibited. 

C5) Data obtained as a· result of para
graph Cd)(l) of this section must be re
tained fot five years after the heat 
transfer system reaches 50 ppm PCB. 

<6> Each person who owns a heat 
transfer sy_S:tem that contains PCBs 
must provide workers with gloves 
made of viton elastomer to protect 
workers from dermal exposure to 
PCBs .. 

(7.) All persons Who maintain a heat 
trahsfer system must wear viton elas· 
tomer gloves while doing maintenance 
work on that system. 

(e) Use in hydraulic systems. After 
July 1, 1984~ intentionally manufac
tured PCBs may be used in hydraulic 
systems in a manner other than a to-
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tally enclosed manner at a concentra
tion level or less than 50 ppm provided 
that the requirements in paragraphs 
<e> (1) through (7) of this section are 
met. 

( 1) Each person who owns a hydrau
lic system that ever contained PCBs at 
concentrations above 50 ppm musl test 
for the concentration of PCBs in the 
hydraulic fluid of each system no later 
than November 1, 1979, and at least 
annually thereafter. A.II test sampling 
must be performed at least three 
months after the most recent fluid re
filling. When a test shows that the 
PCB concentration is less than 50 
ppm, testing under this paragraph is 
no longer required. 

(2) Within six months of a test 
under paragraph (e)(l) of this section 
that indicates that a system's fluid 
contains 50 ppm or greater PCB 
(0.005'1o on a dry weight basis). the 
system must be drained of the PCBs 
and refilled with fluid containing less 
than 50 ppm PCB. Topping-off \Vith 
hydraulic fluids containing PCB con
centrations less than 50 ppn1 to reduce 
PCB concentrations is permitted. 

(3) Addition of PC:as at concentra
tions of greater than 50 ppm is prohib
ited. 

(4) Hydraulic fluid may be drained 
from a hydraulic system and filtered, 
distilled, or otherwise serviced in order 
to reduce the PCB concentration 
below 50 ppm. 

(5) Data obtained as a· result of para
graph (e)(l) of this section must be re
tained for five years after the hydrau
lic system reaches 50 ppm. 

(6) Each person who owns a hydrau
lic system that contains PCBs must 
provide gloves made of viton elastomer 
to protect workers from dermal expo
sure to PCBs. 

(7) All persons who maintain a hy
draulic system that contains PCBs 
must wear viton elastomer gloves 
while doing maintenance work on that 
system. 

(f) Use in carbonless copy paper. 
Carbonless copy paper containing 
PCBs may be used in a manner other 
than a totally enclosed manner indefi
nitely. 

(g) Pigments. Diarylide and Phthalo· 
cyanin pigments that contain 50 ppm 
or greater PCB may be processed, dis-

'"'' 
40 CFR Ch. I (7-1-85 Edition) 

tributed in commerce, and used in a 
manner other than a totally enclosed 
manner until January 1. 1982, except 
that after July l, 1979, processing and 
distribution in commerce of diarylide 
or phthalocyanin pigments that con
tain 50 ppn1 or greater PCB is permit
ted only for persons who are granted . 
an exemption under TSCA section 
6(e)(3>CBl. 

(h) Use in and servicing of electro
magnets, switches and voltage re,gula-
tors. PCBs at any concentration may 
be used in electromagnets. switches 
(including sectionalizers and motor 
starters), and voltage regulators and 
may be used for purposes of servicing 
this equipment <including rebuilding) 
for the remainder of their useful lives, 
subject to the following conditions: 

( 1) Use conditions. ( i) After October 
l, 1985, the use and storage for reuse 
of any electromagnet which poses an 
exposure risk to food or feed is prohib
ited if the electromagnet contains 
greater tha 500 ppn1 PCBs. 

(ii) A visual inspection of each elec
tromagnet subject to paragraph 
(h)(})(i) shall be performed at least 
once every week according to the con
ditions contained in § 761.JO(a)(l)<iiil 
and <iv>. 

<2> Servicing conditions. (i) Servic
ing (including rebuilding) any electro
magnet, switch, or voltage regulator 
with a PCB concentration of 500 ppm 
or greater which requires the removal 
and rework of the ·internal compo
nents is prohibited. 

~· 

(ii) Electromagnets, switches, and 
voltage regulators classified as PCB
Contaminated Electrical Equipment 
<as defined in the definition of "PCB
Contaminated Electrical EquipmenL" 
under § 761.3) may be serviced <includ
ing rebuilding) only with dielectric 
fluid containing less than 500 ppm 
PCB. 

(iii) PCBs removed during any serv* 
icing activity must be captured and 
either reused as dielectric Iluid or dis
posed of in accordance with the re
quirements of § 761.60. PCBs from 
electromagnets switches, and voltage 
regulators with a PCB concentration 
of at least 500 pptn must not be mixed 
with or added to dielectric fluid from 
PCB-Contaminated Electrical Equip
ment. 
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(iv) Regardless of its PCB <concen
tration. dielectric fluids containing 
Jess than 500 ppn1 PCB) that are 
mixed with fluids that contain 500 
pp1n or greater PCB must not be used 
·as dielectric fluid in any electrical 
equipment. The entire mixture of di
electric fluid must be considered to be 
greater than 500 ppm PCB and must 
be disposed of in an incinerator that 
meets the requirements of§ 761.70. 

(V) An electro1nagnet, switch or volt
age regulator with a PCB concentra
tion of at least 500 ppm may be con
verted to PCB-Contaminated Electri* 
cal Equipment or to a non-PCB classi
fication and PCB-Contaminated Elec~ 
trical Equipment may be reclassified 
to a non-PCB classification by drain· 
ing, refilling and/or otherwise servic
ing the equipment. In order to be re* 
classified, the equipment's dielectric 
fluid must contain less than 500 ppm 
PCB (for.conversion to PCB-Contami~· 
nated Electrical Equipment) or less 
than 50 ppm PCB <for conversion to a 
non-PCB classification) after a mini
mum of three months of -in-service. use 
subsequent to the last servicing con
ducted for the purpose of reducing the 
PCB concentration in the equipment. 
In-service use means the equipment is 
used electrically under loaded condi~ 
tions. The Assistant Administrator 
may grant, without further rulemak· 
ing, approval for the use of alternative 
methods that simulate the loaded con
ditions of in-service use. All PCBs re
moved fron1 this equipment for pur~ 
poses of· reducing PCB concentrations 
are subject to the disposal require
ments of§ '161.60. 

<vD Any dielectric fluid containing 
50 ppm or greater PCB used for servic~ 
ing electromagnets, switches, or volt
age regulators must be stored in ac
cordance with the storage for disposal 
requirements of § 761.65. 

(Vii) Processing and distribution in 
conunerce of PCBs for purposes of 
servicing electromagnets, switches or 
voltage regulators is permitted only 
for persons who are granted an ex~ 
emption under TSCA 6(e)(3)(B). 

(i) Use in compressor.s and in the 
liquid of natural gas pipelines. PCBs 
may be ·used indefinitely in the com
pressors and in the liquids of natural 
gas pipelines at a concentration level 

§ 761.30 

of less than 50 ppm provided that they 
are marked in accordance with 
i 76L45<al. 

(j) Small quantities for research and 
development. PCBs may be used in 
smaJI quantities for research and de
velopment, as defined in § 761.3(ee), in 
a manner other than a tota1ly en
closed manner, indefinitely. Manufac
ture, processing, and distribution in 
commerce of PCBs in small quantities 
for research .and development is per
mitted only for persons who. have been 
granted an exemption under TSCA 
section 6Ce){3)(B). 

Ck) Microscopy mounting _medium. 
PCBs may be used as a permanent mi
croscopic mounting medium in a 
manner other than a totally enclosed 
manner indefinitely. Manufacture, 
processing; and distribution in com
merce of PCBs for purposes of use as a 
mounting medium are permitted only 
for persons who are granted an ex
emption under TSCA section 
6<el<3l<Bl. 

(I) Use ·in capacitors. PCBs at any 
concentration may be used in capaci
tors, subject to the following condi
tions: 

Cl) Use conditions. <i> After October 
l, 1988, the use and storage for reuse 
of PCB Large High Voltage Capacitors 
and PCB Large Low Voltage Capaci
tors which pose an exposure risk to 
food or feed is prohibited. 

(ii) After October 1, 1988, the use of 
PCB Large High Voltage Capacitors 
and PCB Large Lavi Voltage Capaci
tors is prohibited unless the capacitor 
is used within a restricted-access elec
trical substation or in a contained and 
restricted-access indoor instaUation. A 
restricted-access electrical substation 
is an outdoor. fenced or walled-in facil
ity that restricts public access and is 
used in the transmission or distribu
tion ·of electric power. A contained and 
restricted-access indoor installation 
does not have public access and has an 
adequate roof, walls. and floor to con
tain any release of PCBs within the 
indoor location. 

Cm> Use in and servicing of circuit 
breakers, reclosers and cable. PCBs at 
any concentration may be used in cir* 
cuit breakers, reclosers, and cable and 
may be· used for purposes of servicing 
this electrical equipment <including re-
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building) for the remainder of their 
useful lives, subject to the following 
conditions: · 

<1> Servicing conditions. (i) Circuit 
breakers, reclosers, and cable may be 
serviced <including rebuilding> only 
with dielectric fluid containing less 
than 50 ppm PCB. · 

<ii> Any circuit breaker, recloser or 
cable found to contain at least 50 ppm 
PCBs may be serviced only in accord
ance with the conditions contained in 
40 CFR 761.30(h)(2l. 

<n> Microscopy immersion oil. PCBs 
may be used as an immersion oil in 
fluorescence microscopy, in a manner 
other than a totally enclosed manner 
indefinitely. Manufacture, processing, 
and distribution in commerce of PCBs 
for purposes of use as a low fluores
cence ·immersion oil are permitted 
only for persons who are granted an 
exemption under TSCA section 
6(e)(3l<Bl. 

(o) Optical liquids. PCBs may be 
used as optical liquids in a manner 
other than a totally enclosed manner 
indefinitely. Manufacture, processing, 
and distribution in commerce of PCBs 
for purposes of use as optical liquids 
are permitted only for persons who 
are granted an exemption under TSCA 
section 6(e)(3)(B). 

(Approved by the Office of Management 
and Budget under control number 2070-
0-003) . 

CSec. 6, Pub. L. 94-469, 90 Stat. 2020, 2025 
C15 U.S.C. 2605) 
[44 FR 31542, May 31, 1979. Redesignated at 
47 FR 19527, May 6. 1982. and amended at 
47 FR 37357, Aug. 23, 1983; 48 FR 133, Jan. 
3, 1983; 49 FR 25241 and 25242, June 20, 
1984; 49 FR 28190, and 28202. July 10, 19841 

Subpart C-tAarking of PCBs and PCB 
Items 

§ 761.40 Marking requ;irements. 
(a) Each of the following items in 

existence on or after July 1, 1978 shall 
be marked as illustrated in Figure 1 in 
§ 761.44(a): The mark illustrated in 
Figure 1 is referred to as ML through
out this subpart. 

<1> PCB Containers; 
<2> PCB Transformers at the time of 

manufacture, at the time of distribu
tion in commerce if not already 
marked, and at the time of removal 

40 CFR Ch. I (7-1-85 Edition) 

fron1 use if not already inarked. 
[Marking of PCB-Contaminated Elec. 
trical Equipment is not required]; 

(3) PCB Large High Voltage· Capaci
tors at the time of manufacture, at the 
time of distribution in com1nerce if not 
already marked, and at the time of re
n1oval froin use ii not already marked; 

(4) Equipment containing a PCB 
Transformer or a PCB Large High 
Voltage Capacitor at the time of man
ufacture, at the time of distribution in 
commerce if not already marked, and 
at the time of removal of the equip
ment from use if not already marked; 

(5) PCB Large Low Voltage Capaci
tors at the time of removal from use; 

(6) Electric motors using PCB cool
ants (See also paragraph Ce> of this 
section). 

(7) Hydraulic systems using PCB hy
draulic fluid <See also paragraph (e) of 
this section>; · 

(8) Heat transfer systems Cother 
than PCB Transformers) using PCBs 
<See also paragraph <e> of this sec
tion); 

(9) PCB Article Containers contain· 
ing articles or equipment that must be 
marked under paragraph Ca) <l> 
through <B> of this section; 

(10) Each storage area used to store 
PCBs and PCB Items for disposal. 

(b) As of October l, 1978, each trans
port vehicle shall be marked on _each 
end and side with ML as described in 
§ 761.45Ca) if it is loaded with PCB 
Containers that contain more than 45 
kg (99.4 lbs.> of PCBs in the liquid 
phase or with one or more PCB Trans
formers <See also paragraph Ce) of this 
section). 

<c> As of January 1, 1979, the follow
ing PCB Articles shall be marked with 
mark ML as described in § 761.45(a): 

Cl> All PCB Transformers not 
marked under paragraph Ca) of this 
section [marking of PCB-Contaminat
ed Electrical Equip1nent is not re
quired]; 

C2> All PCB Large High Voltage Ca
pacitors not marked under paragraph 
<a> of this section 

(i) Will be marked individually with 
mark ML, or 

(ii) If one or more PCB Large High 
Voltage Capacitors are installed in a 
protected location such as on a power 
pole, or structure, or behind a fence; 
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the pole, structure, or fence shall be 
marked with mark Ml, and a record or 
procedure identifying the PCB Capaci
tors ·shall be maintained by the owner 
or operator at the protected location. 

(d) As of January l, 1979, all PCB 
Equipment containing a PCB Small 
capacitor shall be marked at the time 
of manufacture with the statement, 
"This equipment contains PCB 
capacitor<s>''. The mark shall be of 
the same size as the mark ML. 

(e) As of October l, 1979, applicable 
PCB Items in paragraph (a) Cl), (6). 
<7), and <8) of this section containing 
PCBs in concentrations of 50 to 500 
ppm and applicable transport vehicles 
in paragraph <b> of this section loaded 
with PCB Containers that contain 
more than 45 kg (99.4 lbs.> of liquid 
PCBs in concentrations of 50 ppm to 
500 ppm shall be n1arked with mark 
Ml as described in § 761.45(a). 

(f) Where mark Ml is specified but 
the· PCB Article or PCB Equipment is 
too small to -accomodate the smallest 
permissible size of mark ML. mark Ms 
as described in § 761.45(b), may be 
used instead of mark Mi.. 

Cg) Each large low voltage capacitor, 
each small capacitor normally used in 
alternating current circuits, and each 
fluorescent light ballast manufactured 
("manufactured", for purposes of this 
sentence, means built) between July l, 
1978 and July l, 1998 that do not con
tain PCBs shall be marked by the 
manufacturer at the time of manufac
ture with the statement, "No PCBs". 
The mark shall be of similar durability 
and readability as other marking that 
indicate electrical information, part 
numbers, or the manufacturer's name. 
For purposes of this paragraph mark
ing requirement only is applicable to 
items built domestically or abroad 
after June 30, 1978: 

<h> All marks required by this sub
part must be placed in a position ·on 
the exterior of the PCB Items or 
transport vehicles so that the marks 
can be easily read by any persons in
specting or servicing the marked PCB 
Items or transport vehicles. 

(i) Any chemical substance or mix
ture that is manufactured after the ef
fective date of this rule and that con
tains less than 500 ppm PCB (0.05% on 
a dry weight basis>. including PCB 

§ 761.45 

that is a byproduct or impurity, must 
be marked in accordance with any re
quirements contained in the exemp
tion granted by EPA to pern1it such 
manufacture ancj is not subject to any 
other requirement in this subpart 
unless so specified in the exemption. 
This paragraph applies only to con
tainers of chemical substances or mix· 
tures. PCB articles and equipment into 
which the chemical substances or mix
tures are processed, are subject to the 
marking requirements contained else
where in this su.bpart. 

[44 FR 31342, May 31. 1979. Redesignated at 
47 FR 19527, May !}, 1982, and amended at 
47 FR 37359, Aug. 25, 19821 

§ 761.45 Marking formats. 

The following formats shall be used 
for marking: 

(a) Large PCB Mark-Mi.. Mark ML 
shall be as shown in Figure l, letters 
and striping on a white or yellow back
ground and shall be sufficiently dura
ble to equal or exceed the life <includ
ing storage for disposal) of the. PCB 
Article, PCB Equipment, or PCB Con
tainer. The size of the mark shall be at 
least 15.25 cm (6 inches) on each side. 
If the PCB Article Or ·pcB Equipment 
is too small to accommodate this size, 
the mark may be reduced in si'ze pro
portionately down to a minimum of 5 
cm (2 inches) on each side. 

Cb) Small PCB Mark-M,. Mark M. 
shall be as shown in Figure 2, letters 
and striping on a white or yellow back
ground, and shall be sufficiently dura. 
ble to equal or exceed the life <includ
ing storage for disposal) of the PCB 
Article, PCB Equipment, or PCB Con- . 
tainer. The mark shall be a rectangle 
2.5 by 5 cm < 1 inch by 2 inches>. If the 
PCB Article or PCB Equipment is too 
small to accommodate this size, the 
mark may be reduced in size propor
tionately down to a minimum of 1 by 2 
cm <.4 by .8 incht;!s}. 
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L.----------1'!:L--Figure 2 

[44 FR 31542, May 31, 1979. Redesignated at 
47 FR 19527, May 6, 1982] 

Subpart D-Storage and Dispoi;cl 

40 Cfll Ch, I (7-1-85 Edition) 

which have been placed in a disposal site are 
considered to be "in service .. for purposes of 
the applicability of this subpart. This sub. 
part does not require PCBs and PCB Hems 
landfilled prior lo February 17. 1978 lo be 
removed for disposal. However. if such 
PCDs or PCB Hems are ren1ovcd fron1 the 
disposal site. they n1ust be disposed of in ac
cordance with this subpart. Other subparts 
are directed to the manufacture. processing, 
distribution in com1nerce, and use of PCBs 
and may result in some cases in disposal at 
an earlier date than would otherwise occur. 

§ 761.60 Disposal requiTements. 

<a> PCBs. (1) Except as provided in 
paragraphs (a) (2), <3), <4>. and (5) of 
this section, PCBs at concentrations of 
50 ppm or greater must be disposed of 
in an incinerator which complies with 
§ 761.70 .. 

(2) Mineral oil dielectric fluid from 
PCB-Contaminated Electrical Equip
ment containing a PCB concentration 
of 50 ppm or greater, but less th_an 500 
ppm, must be disposed of in one of the 
following: 

(D In an incinerator that complies 
with § 761.70; 

(ii) In a chemical waste landfill that 
complies with § 761.75 if information 
is provided to the owner or operator of 
the chemical waste landfill that shows 
that the -mineral oil dielectric fluid 
does not exceed 500 ppn1 PCB and is 
not an ignitable waste as described in 
§ 761.75(b) (8) (iii); 

CUD In a high efficiency boiler pro· 
vided that: 

<A) .The boiler complies with the fol
lowing criteria: 

<1) The boiler is rated at a nlinimum 
of 50 million BTU hours; 

C2) If the boiler uses natural gas or 
oil as the primary 'fuel, the carbon 
monoxide concentration in the stack is 
50 ppm or less and the excess oxygen 
is at least three C3) percent when 
PCBs are being burned; 

NoTE: This subpart does not require re
moval of PCBs and PCB Items from service 
and disposal earlier than would normally be 
the case. However, when PCBs and PCB 
Items are removed from service and dis
posed of. disposal must be undertliken in ac· 
cordance with these regulations. PCBs <in
cluding soils and debris) and PCB Items 

CJ) If the boiler uses coal as the pri
mary fuel, the carbon monoxide con
centration in the stack is 100· ppm or 
less and the excess oxygen is at least 
three C3) percent when PCBs are being 
burned; 

(4) The mineral oil dielectric fluid 
does not comprise more than ten ClO) 
percent <on a volume basis) of the 
total fuel feed rate; 

15B • 

£nvironn1ental Protection Agency 

(5l The mineral oil dielectric fluid is 
not fed into the boiler unless the 
boiler is operating at its nor1nal oper
ating temperature (this prohibits feed· 
ing these fluids during either start up 
or shut down operations); 

(6) The owner or operator of the 
boiler: 

(i) Continuously monitors and 
records the carbon monoxide concen
tration and excess oxygen percentage 
in the stack gas while burning mineral 
oil dielectric fluid; or 

(ii) If the boiler will burn less than 
30,000 gallons of mineral oil dielectric 
fluid per year, meru;ures and records 
the carbon monoxide concentration 
and excess oxygen percentage in the 
stack gas at regular intervals of no 
longer than 60 minutes while burning 
mineral oil dielectric fluid. · 

( 7> The primary fuel feed rates, min
eral oil dielectric fluid feed rates, and 
total quantities of ho.th primary fuel 
and mineral oil dielectric fluid fed to 
the boiler are measured and recorded 
at regular intervals of no longer than 
15 minutes while burning mineral oil 
dielectric fluid. 

(8) The carbon monoxide concentra
tion and the excess oxygen percentage 
are checked at least once every hour 
that mineral oil dielectric fluid is 
burned. If either measurement falls 
below the levels specified in this rule. 
the flow of mineral oil dielectric fluid 
to the boiler shall be.stopped hnmedi
ately. 

CB) Thirty days before any person 
burr.s mineral oi! dielectric fluid in the 
boiler, the person gives written notice 
to the EPA Regional Administrator 
!or the EPA Region in which the 
boiler is located and that the notice 
contains the following information: 

(1) The name and address of the 
owner or operator of the boiler and 
the address of the boiler; 

(2) The boiler rating in units of 
BTU/hour; 

(3) The carbon monoxide concentra
tion and the excess oxygen percentage 
in the stack of the boiler when it is op
erated in a manner similar to the 
manner in which it \Vill be operated 
\Vhen mineral oil dielectric fluid is 
burned; and 

<4) The type of equipment. appara
tus, and procedures to be used to con-

§ 761.60 

trol the feed ·of mineral oil dielectric 
fluid to the boiler and to n1onitor and 
record the carbon monoxidl' concen
tration and excess oxygen percentage 
in tlle stack. 

<C) When burning mineral oil dielec
tric fluid. the boiler must operate at a 
level of output no less than the output 
at which the measurements required 
under paragraph (b)(2)(iii)(B)(3} of 
this section were taken. 

CD) Any person burning tnineral oil 
dielectric fluid in a boiler obtains the 
following information and retains the 
information for five years at the boiler 
location: 

(1) The data required to be collected 
under paragraphs (a)(2)(A) C6l and (7) 
of this section; and 

<2> The quantity of mineral oil di
electric fluid burned in the boner each 
month; 

(iv) In a facility that is approved in 
accordance with § 761.60(e). For the 
purpose of burning mineral oil dielec
tric fluid, an applicant under 
§ 761.60(e) must show that his combus
tion process destroys PCBs as effi~ 
ciently as does a high efficiency boiler, 
as defined in paragraph CbH2Hiii) of 
this section, or a § 761.70 approved in
cinerator. 

C3) Liquids, other than mineral oil 
dielectric fJuid, containing a PCB con
centration of 50 ppm or greater, but 
less than 500 ppm, shall be disposed 
of: 

(i) In an incinerator which complies 
with I 761.70; 

(ii) In a chemical waste landfill 
which complies with § 761.75 If infor~ 
mation is provided to the owner or op
erator of the chen1ical waste landfill 
that shoWs that the waste does not 
exceed 500 ppm PCB and is not an ig
nitable waste as described in 
§ 761.75(b)C8)(iii); 

<iii> In a high efficiency boiler pro
vided that. 

CA) The boiler complies with lhe fol
lowing criteria: 

(J) The boiler is rated at a n1inimum 
of 50 nllllion BTU/hour, 

(2) If the boiler uses natural gas or 
oil as the primary fuel, the carbon 
monoxide concentration in the stack is 
50 ppn1 or less and the excess oxygen 
is at least three C3) percent when 
PCBs are being burned; 

159 

t~~ 
H~ 

fl 
tL 
fl 
n 
il~l 
rJ 
r ~, 
I.··."' ll i'-·· 1······· 
,,•.1. 

1: 

' $ 

1:1, 
L.'i'F.. i. 
, I 
·19 ' 1·1~ 1• 
I~ 

ff 
I' 
ii-
';I ~· 
~j 

~-~ u 

1~·1· •1:· 
'I ,II 
111~ 

1~•1 ~ I~ 
~ 

·t~ .w 
~~ 

·~ 

1i~ 
I; 
N 
f 
'j)il"I 

f~~\-~ 



l:" 

fi 

t 

§ 761.60 

(3l If the boiler uses coal as the pri~ 
mary fuel, the carbon monoxide con~ 
centralion in the stack is 100 ppm or 
less a.nd the excess' oxygen is at least 
three (3) percent when PCBs are being 
burned; 

(4) The waste does not comprise 
more than ten (10) percent <on a 
volume basis) of the total fuel feed 
rate; 

(5) The waste is not fed into the 
boiler unless the boiler is operating at 
its normal operating temperature <this 
prohibits feeding these fluids during 
either start up or shut down oper~ 

ations); 
(6) The owner or operator of the 

boiler must: 
<i> Continuously monitor and record 

the carbon monoxide concentration 
and excess oxygen percentage in the 
stz.ck gas while burning waste fluid; or 

(ii) If the boiler will burn less than 
30,000 gallons of waste fluid per Year, 
measure and record the carbon mon
oxide concentration and excess oxygen 
percentage in the stack gas at regular 
intervals of no longer than 60 minutes 
while burning waste fluid; 

( 7> The primary fuel feed rate, waste 
fluid feed rate, and total quantities of 
both primary fuel and waste fluid fed 
to the boiler must be measured and re
corded at regular intervals of no 
longer than 15 minutes while burning 
waste fluid; and · 

<8> The carbon monoxide concentra
tion and the excess oxygen percentage 
must_ be checked at least once every 
hour that the waste is burned. If 
either measurement falls below the 
levels specified in this rule, the flow of 
waste to the boiler shall be stopped 
immediately. 

(B) Prior to any person burning 
these liquids in the boiler, approval 
must be obtained from the EPA Re
gional Administrator for the EPA 
Region in which the boiler is located 
and any persons seeking such approval 
must submit to the EPA Regional Ad
ministrator a request containing at 
least the following information: 

(1) The name and address of the 
owner or operator of the boiler and 
the address of the boiler; 

(2) The boiler rating in units of 
BTU/hour; 

' ' <Jf ~t~ ':'.f 
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(J) The carbon monoxide concentra- .::. J 
tion and the excess oxygen percentage '.~· I 
in the stack of the boiler when it is op. · _:- . 
erated in a 1nanner similar to the · 
manner in which it will be operated 
when low concentration PCB liquid is 
burned; 

(4) The type of equipment, appara-
tus, and procedures to be used to con
trol the feed of mineral oil dielectric 
fluid to the boiler and to nlonitor and 
record the carbon monoxide concen
tration and excess oxygen percentage 
in the stack; 

(5) 'l'he type of waste to be burned 
(e.g., hydraulic flui'd, contaminated 
fuel oil, heat transfer fluid, etc.); 

(6) The. concentration of PCBs and 
of any other chlorinated hydrocarbon 
in the waste and the results· of analy
ses using the American Society of 
Testing and Materials <ASTf,..1) meth
ods as follows: carbon and hydrogen 
content using ASTM D-3178-73 <reap-
proved 1979), nitrogen content- using 
ASTM E-258-67, sulfur content using 
ASTM D-2784-80. D-1266-80, or D-
129-64, chlori.ne content using ASTM 
D-808-81, water and sediment content 
using either ASTM D-2709-68 or D-
1796-83, ash content using D-482-80. 
calorific value using ASTM D-240-76 
(reapproved 1980.), carbon residue 
using either ASTM D-2158-80 or D-
524-81, and flash point using ASTM 
D-93-80. 

< 7) The quantity of \Vastes estimated 
to be burned in a thirty <30) day 
period; 

(8) An explanation of the procedures 
to be followed to insure that burning 
the waste will not adversely affect the 
operation of the boiler such that com· 
bustion efficiency will decrease. 

CC) On the basis of the information 
in paragraph (a)(3)(iii)(B) of this sec
tion and any other available informa
tion, the Regional Adn1inistrator may, 
at his discretion. find that the alter
nate disposal method will not present 
an unreasonable risk of injury to 
health or the environment a:nd ap
prove the use of the boiler; 

<D) When burning PCB wastes, the 
boiler must operate at a level of 
output no less than the output at 
which the measurements required 
under paragraph <aH3HiiD<BHJ) of 
this section were taken; and 
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(E.i) Any person burning liquids in 
boilers approved as provided in para
graph Ca)(3)(iii){C) of this section, 
must obtain the following information 
and retain the infonnat.ion for five 
years at lhe boiler location: 

(1) The dala required to be collecled 
in paragraphs (a)(3)(iiD<A> (6) and < 7) 
of this section: 

(2) The quantity of low concentra
tion PCB liquid burned in the boiler 
each month. 

(3) The analysis of the waste re
quired by paragraph <aH3)(iiD<B)(6) of 
this section taken once a month for 
each month during which lo\v concen
tration PCB liquid is burned in the 
boiler. 

(iv) In a facility that is approved in 
accordance with § 761.60(e). For the 
purpose of burning liquids, other than 
mineral oil dielectric fluid, containing 
50 ppm or greater PCB, but less than 
500 ppm PCB, an applicant under 
§ 76l.60Ce) must show that his combus
tion process destroys PCBs as effi
ciently as does a high efficiency boiler, 
as defined in § 761.60Ca)(2)(iii), or a 
§ 761.70 incinerator. · 

<4l Any non-liquid PCBs at concen
trations of 50 ppm or greater in the 
form of contaminated soil. rags; or 
other debris shall be disposed of: 

Ci) In an incinerator which complies 
with§ 761.70; or 

(ii) In a chemical waste landfill 
which complies with § 761.75. 

NoTE: Except as provided in 
§ 761.75<b><8)(ii}, liquid PCBs shall not be 
processed into non-liquid forms to circum
vent the high temperature incineration re
quirements of § 761.60Cal. 

(5) All dredged materials and munic
ipal sewage treatment sludges that 
contain PCBs at concentrations of 50 
ppm or greater shall be disposed of: 

(i) In an incinerator which complies 
with § 761.70, 

(ii) In a chen1ical waste landfill 
which complies with § 761.65; or 

(iii) Upon application, using a dispos
al inethod to be approved by the Agen
cy's Regional Administrator in the 
EPA Region in which the PCBs are lo
cated. Applications for disposal in a 
manner other.than prescribed in <Dor 
(ii) of this section must be made in 
writing to the Regional Administrator. 
The application must contain informa-

§ 761.60 

tion that, based on technical, ·environ
mental, and economic considerations, 
indicates that disposal in an incinera
tor or chemical waste landfill is not 
reasonable and appropriate, and that 
the alternate disposal method will pro
vide adequate protection to health and 
the environment. The Regional Ad
ministrator may request other infer~ 
mation that he or She believes to be 
necessary for evaluation of the alter
nate disposal method. Any approval by 
the Regional Administrator shall be in 
writing and n1ay contain any appropri
ate limitations on the approved alter
nate method for disposal. In addition 
to these regulations, the Regional Ad
ministrator shall consider other appli
cable Agency guidelines, criteria, and 
regulations to ensure that the ·dis~ 
charges of dredged material and 
sludges that contain PCBs and other 
contaminants are adequately con
trolled to protect the environment. 
The person to whom such approval is 
issued must comply with all limita
tions contained in the approval. 

C6) When storage is desired prior to 
disposal, PCBs at concentrations of 50 
ppm or greater shall be stored in a fa
cility which complies with § 761.65. 

(b) PCB Articles-(!) Transformers. 
CD PCB Transformers shall be dis· 
posed of in accordance with either of 
the following: 

(A) In an incinerator that complies 
with§ 761.70; or · 

(B) In a chemical waste landfill 
which complies with § 761.75; Provid
ed, That the transformer is first 
drained of all tree flowing liquid, filled 
with solvent, allowed to stand for al 
least 18 hours, and then drained thor
oughly. PCB liquids that are removed 
shall be disposed of in accordance with 
paragraph (a} of this section. Solvents 
may include kerosene, xylene, toluene 
and other solvents' ill' which p·css are 
readily soluble. Precautionary meas
ures should be taken, ho\vever, that 
the solvent flushing procedure is con
ducted in accordance with applicable 
safety and health standards as re
quired by Federal or State regulations. 

(2) PCB Capacitors. (i) The disposal 
of any capacitor shall comply with all 
requirements of this subpart unless it 
is known from label or nameplate in
formation. manufacturer's literature 
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<including documented comn1unica
tions with the manufacturer), or 
chemical analysis that the capacitor 
does not contain PCBs. 

(ii) Any person may dispose of PCB 
Small CapaciLors as municipal solid 
waste. unless that person is subject to 
the requirements of paragraph 
(b)C2){iv) of this section. 

<iii> Any PCB Large High or Low 
Voltage Capacitor which contains 500 
ppn1 or greater PCBs, owned by any 
person, shall be disposed of in accord
ance with either of the following: 

(A) Disposal in an incinerator that 
complies with § 761.70; or 

(B) Until March 1, 1981, disposal in a 
chemical waste landfill that complies 
with § 761.75. 

(iv) Any PCB Small Capacitor owned 
by any person who manufactures or at 
any time manufactured PCB Capaci
tors or PCB Equipment and acquired 
the PCB Capacitors in the course of 
such manufacturing shall be disposed 
of in accordance with either of the fol
lowing: 

(A) Disposal in an incinerator which 
complies with§ 761.70; or 

<Bl Until March 1. 1981, disposal in a 
chemical waste landfill \Vhich complies 
with § 761.75. 

(V) Notwithstanding the restrictions 
imposed by paragraph (b)C2Hiii)(B) or 
Cb)(2)(iv)(B) of this section, PCB ca
pacitors may be disposed of in PCB 
chemical waste landfills that comply 
with § 761-75 subsequent to March 1, 
1981, if the Assistant Administrator 
for Pesticides and Toxic Substances 
publishes a notice in the FEDERAL REG
ISTER declaring that those la.'1dfills are 
available for such disposal and ex
plaining the reasons for the extension 
or reopening. An extension or reopen
ing for disposal of PCB capacitors that 
is granted under this subsection shall 
be subject to such terms and condi
tions as the Ji..ssistant Administrator 
may prescribe and shall be in effect 
for such period as the Assistant Ad
ministrator may prescribe. The Assist
ant Administrator n1ay perinit disposal 
of PCB capacitors in EPA approved 
chemical \Vaste landfills after !-.'!arch 1. 
1981, if in his opinion, 

<A> Adequate incini:;ration capability 
for PCB capacitors is not available, or 

40 CFR Ch. I (7-1-85 Edition) 

(Il) The incineration of PCB capaci. 
tors will significantly interfere with 
the incineration of liquid PCBs, or 

<Cl There is other good cause shown, 

As part of this evaluation. the Assist
ant Administrator will consider the 
impact of his action on the incentives 
to construct or expand PCB inciner
ators. 

<vD Prior to disposal in a § 761.75 
chemical waste landfill, all large PCB 
capacitors, and all small PCB capaci
tors described in paragraph (b)(2)(iv) 
of this sectlon, shall be placed in one 
of the Department of Transportation 
specification containers identified in 
§ 76L65(c)(6) or in containers that 
comply wlth 49 CFR 178.118 (specifi
cation 17H containers). Large PCB ca
pacitors which are too big to fit inside 
one of these containers shall be placed 
in a container with strength and dura
bility equivalent to the DOT specifica
tion containers. In all cases, intersti
tial space in the container shall be 
filled with sufficient absorbent n1ateri
al Csuch as sawdust or soil> to absorb 
any liquid PCBs re1nair.ing in the ca
pacitors. 

(3) PCB hydraulic machines. PCB 
hydraulic machines containing PCBs 
at concentrations of 50 ppm or greater 
such as die casting machines may be 
disposed of as municipal solid waste or 
salvage provided that the n1achines 
are .drained of all free-flowing liquid 
and the liquid is disposed of in accord
ance with the provisions of paragraph 
(a) of this section. If the PCB liquid 
contains 1000 ppm PCB or greater, 
then the hydraulic rnachine must be 
flushed prior to disposal with a solvent 
containing Jess than 50 ppm PCB 
under transformer· solvents at para
graph Cbl<lHiHB> of this section artd 
the solvent disposed of in accordance 
with paragraph (a) of this section. 

(4) PCB-Conlarninated Electrical 
Equipment. All PCB-Contaminated 
Electrical Equipment except capaci
tors shall be disposed of by draining 
all free flowing Uquid from the electri
cal equipment and disposing of the 
liquid in accordance with paragraph 
(a)C2) or (3) of this section. The dispos
al of the drained electrical equipment 
is not regulated by this rule. Capaci
tors that contain between 50 and 500 
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ppm PCBs shall be disposed of in an 
incinerator that con1plies with § 761. 70 
or in a che1nical waste landfill that 
co1nplies with § 761.75. 

(5) OlheT PCB Articles. <i) PCB arti
cles with concentrations at 50 ppm or 
greater must be disposed of: 

lA) In an incinerator that con1plies 
with § 761.70; or 

<B) In a chemical waste landfill that 
complies with § 761-75, provided that 
all free~flowing liquid PCBs have been 
thoroughly drained fro1n any articles 
before the articles are placed in the 
chemical waste landfill and that the 
drained liquids are disposed of in an 
incinerator that complies with 
§ 761.70. 

OD PCB Articles with a PCB concen
tration between 50 and 500 ppm must 
be disposed of by draining au free 
flowing liquid from the article and dis
posing of the liquid in accordance with 
paragraph (a)(2) or (3) of this section. 
The disposal of the drained article is 
not regulated by thi:> rule. 

(6) Storage of PCB ATticles. Except 
for a PCB Article described in para
graph Cb)(2)(ii) of this section and hy
draulic machines that comply with the 
municipal solid \vaste disposal provi
sions described in paragraph (b)(3) of 
this section. any PCB Article, with 
PCB concentrations at 50 ppm or 
greater, shall be stored in accordance 
with § 761.65 prior to disposal. 

Cc) PCB Containers. (1) Unless de
contaminated in compliance with 
§ 761.79 or as provided in paragraph 
(c)(2} of this section. a PCB container 
with PCB concentrations at 50 ppm or 
greater shall be disposed of: 

{i) In an incinerator which complies 
with § 761.10, or 

(ii) In a chemical \Vaste landfill that 
complies with § 761-75; provided that if 
there are PCBs in a liquid state. the 
PCB Container sha.ll first be drained 
and the PCB liquid disposed of in ac
cordance \Vith paragraph <a> of this 
section. 

(2) Any PCB Container used to con
tain only PCBs at a concentration less 
than 500 ppm shall be disposed of as 
municipal solid wastes; provided that 
if the PCBs are in a liquid state, the 
PCB Container shall first be drained 
and the PCB liquid shall be disposed 

§ 761.60 

of in accordance ·.vith paragraph (a) of 
this section. 

<3> Prior Lo disposal, a PCB contain
er with PCB concentrations at 50 ppm 
or greater shall be ·stored in a facility 
which complies with § 761.65. 

(d) Spills. (1) Spills and other uncon
trolled discharges of PCBs at concen· 
trations of 50 ppm or greater consti
tute the disposal of PCBs. 

<2> PCBs resulting from the clean-up 
and removal of spills, leaks, or other 
uncontrolled discharges. must be 
stored and disposed of in accordance 
with paragraph Ca) of this section. 

CJ) These regulations do not exempt 
any person from any actions or liabil
ity under other statutory authorities. 
including but not limited to the Clean 
Water Act, the 'Resource Conservation 
and Recovery Act, and the Compre
hensive Environmental Response, 
Compensation, and Liability Act of 
1980. 

(e) Any person who is required to in
cinerate any PCBs and PCB Items 
under this subpart and who can dem
onstrate that an alternative method of 
destroying PCBs and PCB Iten1S exists 
and that-this alternative method can 
achieve a level of performance equiva
lent to§ 761.70 incinerators or high ef
ficiency boilers as provided in para
graph <a)(2)(iv) and <aH3Hiv> of this 
section, may submit a written request 
to either the Regional Administrator 
or the Assistant Administrator for 
Pesticides and Toxic Substances for an 
exemption from the incineration re
quirements of § 761.70 or § 761.60. Re
quests for approval of alternate meth
ods that will be operated in more than 
one region must be submitted to the 
Assistant Administrator for Pesticides 
and Toxic Substances except for re
search and developn1ent involving less 
than 500 pounds_of PCB material <see 
paragraph Ci)(2) of this section). Re
quests for approval of alternate meth· 
ods that will be operated in only one 
region must be submitted to the ap
propriate Regional Administrator. The 
applicant must show that his method 
of destroying PCBs wili not present an 
unreasonable risk of injury to health 
or the environment. On the basis of 
such infprmation and any available in
formation, the Regional Administrator 
or Assistant Administrator for Pesti-
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cides and Toxic Subsi..ances may, in his 
discretion. approve the use of the al
ternate 1nethod if he finds that the al
ternate disposal method provides PCB 
destruction equivalent to disposal in a 
§ 761.70 incinerator or a § 761.60 high 
efficiency boiler and will not present 
an unreasonable risk of injury to 
health or the environment. Any ap
proval must be stated in writing and 
may contain such conditions and pro
visions as the Regional Administrator 
or Assistant Administrator for Pesti
cides and Toxic Substances deems ap
propriate. The person to whom such 
waiver is issued must comply with all 
limitations contained in such determi
nation. 

(f)(l) Each operator of a chemical 
waste landfill, incinerator, or alterna
tive to incineration approved under 
paragraph (e) of this section shall give 
the following written notices to the 
state and local governments within 
whose jurisdiction the disposal facility 
is located: 

(i) Notice at least thirty (30) days 
before a facility is first used for dis
posal of PCBs required by these regu
lations; and 

OD At the request of any state or 
local government, annual notice of the 
quantities and general description of 
PCBs disposed of during the year. 
This annual notice shall be given no 
more than thirty <30> days after the 
end of the year covered. 

(iii) The Regional Administrator 
may reduce the notice period required 
by paragraph (f)(l)(i) of this section 
from thirty days to a period of no less 
than five days in order to expedite in
teriril. approval of the chemical waste 
landfill located in s·edgwick County, 
Kansas. 

(2) Any person who disposes of PCBs 
under a paragraph (a)(5)(iii> of this 
section incineration or chemical waste 
landf~lling waiver ·shall give written 
notice at least thirty <30) days prior to 
conducting the disposal activities to 
the state and local governments 
within whose jurisdiction the disposal 
is to take place. 

(g) Testing procedures. Cl> Owners or 
users of mineral oil dielectric fluid 
electrical equipment may use the fol· 
lowing procedures to determine the 

40 CFR Ch. I (7-1-85 Edition) 

concentration of PCBs in the dielec. 
tric nuid: 

<D Dielectric fluid removed from 
mineral oil dielectric fluid electrical 
equipment may be collected in a 
common container, provided that no 
other chemical substances or mixtures 
are added to the container. Th.is 
common container option does not 
permit dilution of the collected oil. 
Mineral oil that is assumed or known 
to contain at least 50· ppm PCBs must 
not be mixed with mineral oil that is 
known or assumed to contain less than 
50 ppm PCBs to reduce the concentra
tion of PCBs in the common contain
er. If dielectric fluid from untested, 
oil·filled circuit breakers, reclosers, or 
cable is collected in a common contain· 
er with dielectric fluid from other oil
filled electrical equipment, the entiie 
contents of the container must be 
treated as PCBs at a concentration of 
at least 50 ppm, unless all of the fluid 
from the other oil-filled electrical 
equipment has been tested and shown 
to contain less than 50 ppm PCBs. 

(ii) For purposes of complying with 
the marking and disposal require
ments, representative samples may be 
taken from either the common con-' 
tainers or the individual electrical 
equipment to determine the PCB con
centration, except that if any PCBs at 
a concentration of 500 ppm or greater 
have been added to the container or 
equipment then the total container 
contents must be considered as having 
a PCB concentration of 500 ppm or 
greater for purposes of complying 
with the disposal requirements of this 
subpart. For purposes of this subpara
graph, r_epresentative samples of min· 
eral oil dielectric fluid are either sam
ples taken in .accordance with Ameri
can Society of Testing and Materials 
method D-923 or samples taken from 
a container that has been thoroughly 
mixed in a n1anner such that any 
PCBs in the container are uniformly 
distributed throughout the liquid in 
the container. 

(2) Owners or users of waste oil may 
use the following procedures to deter-. 
mine the PCB concentration of waste 
oil: 

(i) Waste oil from more than one 
source may be collected in a common 
container, provided that no other 
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chemical substances or mixtures, such 
as non-waste oils, are added to the 
container. 

(ii) For purposes of co1nplying with 
the inarking and disposal require
ments, representative samples may be 
taken from either the common con
tainers or the individual -electrical 
equipment to determine the PCB con
centration. Except, That if any PCBs 
at a concentration of 500 ppm or 
greater have been added to the con
tainer or equipment then the total 
container contents must be considered 
as having' a PCB concentration of 500 
ppm or greater for purposes of com
plying with the disposal requirements 
of this Subpart. For purposes of this 
paragraph, representative samples of 
mineral oil dielectric fluid are either 
samples taken in accordance with 
American Society of Testing and Ma· 
terials method D-923-81 or samples 
taken from a container that has been 
thoroughly mixed in a manner such 
that any PCBs in the container are 
uniformly distributed throughout the 
liquid in the container. 

(h) Requirements for export and 
import of PCBs for purposes of dispos
al and PCB Items for purposes of dis
posal are found in § 761.20. 

(i) Approval authority for disposal 
methods. <1) The officials Cthe Assist
ant Administrator for Pesticides and 
Toxic Substances and the Regional 
Administrators) designated in 
§§ 761.60 <el and 761.70 Ca) and Cb> to 
receive requests for approval of PCB 
disposal activities are the primary ap
proval authorities for these activities. 
Notwithstanding, the Assistant Ad
ministrator for Pesticides and Toxic 
Substances may, at his/her discretion, 
assign the authority to review and ap
prove any aspect of a disposal system 
to the Office of Pesticides and Toxic 
Substances or to a Regional Adminis
trator. 

(2) Except for activity authorized 
u~der § 761.30Cj), research and devel
opment <R and D) into PCB disposal 
methods using a total of less than 500 
pounds of PCB material <regardless of 
PCB concentration) will be reviewed 
and approved by the appropriate EPA 
Regional Administrator and research 
and development using 500 pounds or 
more of PCB material <regardless of 
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PCB concentration) will be reviewed 
by the approval authorities set out in 
§§ 761.60(e) and 761.70 (a} and Cb). 

<Sec. 6, Pub. L. 94-469, 90 Stat. 2020 ( 15 
u.s.c. 2605) 
{44 FR 31542, May 31, 1979. as amended at 
44 FR 54297. Sept. 19, 1979; 45 FR 20475, 
Mar. 28, 1980. Redesignated at 47 FR 19527, 
May 6, 1982, and amended at 47 FR 37359, 
Aug. 25, 1982; 48 FR 5730, Feb. 8, 1983; 48 
FR 13185, Mar. 30, 1983; 48 FR 15125, Apr. 
7, 1983; 49 FR 28191, July 10, 1984; 49 FR 
36648, Sept. 19, 19841 

§ 761.65 Storage for disposal. 

This section applies to the storage 
for disposal of PCBs at concentrations 
of 50 ppm or greater and PCB Items 
with PCB concentrations of 50 ppm or 
greater. 

<a> Any PCB Article or PCB Con
tainer stored for disposal before Janu· 
ary l, 1983, shall be removed from 
storage and disposed of as required by 
this part before Jariuary 1. 1984. Any 
PCB Article or PCB Container stored 
for disposal after January 1, 1983, 
shall be removed from storage and dis
posed of as required by Subpart D of 
this part within one year from the 
date when it was first placed into stor
age. 

Cb) Except as prrivided in paragraph 
(c) of this section, after July 1, 1978, 
owners or operators of any facilities 
used for the storage of PCBs and PCB 
Items designated for disposal shall 
co1nply with the following require
ments: 

(1) The facilities shall meet the fol
lowing criteria: 

Ci> Adequate roof and walls to pre
vent rain water from reaching the 
stored PCBs and PCB Items: 

(ii) An adequate floor which has con
tinuous curbing with a minimum six 
inch high curb. The floor and curbing 
must provide a ·cont~inment volume 
equal to at least two times the internal 
volume of the largest PCB Article or 
PCB Container stored therein or 25 
percent of the total internal volume of 
all PCB Articles or PCB Containers 
stored therein, whichever is greater; 

<HD No drain v.alves, floor drains, ex· 
pansion joints, sewer lines, or other 
openings that would permit liquids to 
flow from the curbed area; 
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(iv) Floors and curbing constructed 
of continuous smooth and impervious 
materials, such as Portland ·cement 
concrete or steel, to preveut or n1ini
mize penetration of PCBs; and 

(v) Not located at a site that is beloVw· 
the 100-year flood water elevation. 

(C)(l) The following PCB Iletns may 
be stored ten1porarily in an area that 
does not comply with the require
ments of paragraph (bl of this section 
for up to thirty days from the date of 
their removal from service, provided 
that a notation is attached to the PCB 
Item or a PCB Container <containing 
the item> indicating the date the item 
was removed from service: 

CD Non-leaking PCB Articles and 
PCB Equipment; 

OD Leaking PCB Articles and PCB 
Equipment if the PCB Items are 
placed in a non-leaking PCB Container 
that contains sufficient sorbent mate
rials to absorb any liquid PCBs re
maining in the PCB Items; 

<iii) PCB Containers containing non
liquid PCBs such as contaminated soil, 
rags, and debris; and 

<iv) PCB Containers containing 
liquid PCBs at a concentration be
tween 50 and 500 ppm, provided a Spill 
Prevention, Control and Countermeas
ure ·Plan has been prepared for the 
temporary storage area in accordance 
with 40 CFR Part 112. In addition, 
each container n1ust bear a notation 
that indicates that the liquids in the 
drum do not exceed 500 ppm PCB. 

(2} Non-leaking and structurally un
damaged PCB Large High Voltage Ca
pacitors and PCB-Contaminated Elec
trical Equipment that have not been 
drained of free flowing dielectric fluid 
may be stored on pallets next to a 
storage facility that meets the require
ments of paragraph Cb) of this section. 
PCB-Contaminated Electrical Equip
ment that has been drained of free 
flowing dielectric fluid is not subject 
to the storage provisions of § 761.65. 
Storage under this subparagraph will 
be permitted only when the storage fa
cility has immediately available un
filled storage space equal to 10 percent 
of the volume of capacitors and equip
ment stored outside the facility. The 
capacitors and equipment temporarily 
stored outside the facility shall be 
checked for leaks weekly. 

40 CFR Ch. I (7-J-85 Edition) 

(3) Any storage area subject to the 
requirements of paragraph (b) or para
graph (c)( 1) of this section shall be 
marked as required in Subpart C
! 7Gl.40(a)Cl0J, 

(4) No iten1. of movable equipment 
that is used for handling PCBs and 
PCB items in the storage facilities and 
that -comes in direct contact with 
PCBs shall be removed from the stor
age facility area unless it has been· de
contaminated as specified in § 761.79. 

(5) All PCB Articles and PCB Con
tainers in sto1·age shall be checked for 
leaks at least once every 30 days. Any 
leaking PCB Articles and PCB Con
tainers and their contents shall be 
transferred immediately to properly 
marked non-leaking containers. Any 
spilled or leaked materials shall be im· 
mediately cleaned up, using sorbents 
or other adequate means, and the 
PCB-contaminated materials and resi- · 
dues shall be disposed of in accordance 
with § 761.60<a)(4). 

(6) Except as provided in paragraph 
<c>(7) of this section, any container 
used for the storage of liquid PCBs 
shall comply with the Shipping Con-.. 
tainer Specification of the Depart
ment of Transportation <DOT>. 49 
CFR 178.80 <Specification 5 container 
withOut removable head), l'JB.82 
(Specification 5B container without 
removable head), 178.102 (Specifica· 
tion 60 overpack \Vith Specification 
2SC§ 178.35> or 2$L(§ l'l8.35a) polyeth
ylene containers) or 178.116 <Specifica
tion l 7E container). Any container 
used for the storage of non-liquid 
PCBs shall comply with the specifica
tions of 49 CFR 178.60 <Specification 5 
container), 178.82 (Specification 5B 
container) or 178.liS <Specification 
17C container). As an alternate, con
tainers larger than those specified in 
DOT Specifications 5, 5B, or 17C may 
be used for non-liquid PCBs if the con
tainers are designed and constructed 
in a manner that will provide as much 
protection against leaking and expo
sure to the environment as the DOT 
Specification containers, and are of 
the same relative strength and dura
bility as the DOT Specification con
tainers. 

(7) Storage containers for liquid 
PCBs can be larger than the contain· 
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ers specified in paragraph <cH6) of 
this section provided that: 

(i) The containers are designed, con
structed, and operated in compliance 
with Occupational Safety and Health 
Standards, 29 CFR 1910.106, Fla1nTna
ble and conibustilile liquids. Before 
using these contaiuers for storing 
PCBs, the design of the containers 
must be reviewed to determine the 
effect on the structural safety of the 
containers that will result from plac
ing liquids with the specific gravity of 
PCBs into the containers <see 29 CFR 
l 910.106(b)(i)(f) ). 

(ii} The owners or operators of any 
facility us.ing containers described in 
paragraph (C)(7)(i) of this section shall 
prepare and itnplement a Spill Preven
tion ·Control and Countermeasure 
<SPCC}. Plan as described in Part 112 
of this title. In complying with 40-CFR 
Part 112. the owner or operator shall 
read "oil(s)" as "PCB(s)" whenever it 
app'ears. The exemptions for storage 
capacity, 40 CFR 112.1(d)(2), and the 
amendment of SPCC plans by the Re
gional Administrator, 40 CFR 112.4, 
shall not apply unless some fraction of 
the liquids stored in the container are 
oils as defined by section 311 of the 
Clean Water Act. 

(8) PCB Articles and PCB Contain~ 
ers shall be dated on the article or 
container when they are placed in 
storage. The storage shall be managed 
so that the PCB Articles and PCB 
Containers can be located by the date 
they entered storage. Storage contain
ers provided in paragraph (C)('J) of this 
section shall have a record that in
cludes for each batch of PCBs the 
quantity of the batch and date the 
batch was added to the container. The 
record shall also include the date, 
quantity, and disposition of any batch 
of PCBs removed from the container. 

(9) Owners· or operators of storage 
facilities shall establish and maintain 
records as provided in § 761.80. 

CSec, 6, Pub. L. 94-469, 90 Stat. 2020 (15 
u.s.c. 2605) 

[44 FR 31542, May 31, 1979. Redesignated at 
47 FR 19527. May 6, 1982. and amended at 
47 FR 37359. Aug, 8, 1982; 49 FR 28191, July 
10. 19841 

§ 761.70 

§ 761.70 Incineration. 

This section applies to facilities used 
to incinerate PCBs required to be in
cinerated by this part. 

Ca) Liquid PCBs. An incinerator used 
for incinerating PCBs shall be ap
proved by -an EPA Regional Adminis· 
trato?- or the Assistant Administrator 
for ·Pesticides and Toxic Subst'ances 
pursuant to paragraph (d) of this sec
tion. Requests for approval of inciner
ators to be used in more than one 
region must be submitted to the As

, sistant Administrator for Pesticides 
and Toxic Substances, except fol' re
search and development involving less 
than 500 pounds of PCB_ material <see 
§ 761.60(0(2)). Requests for approval 
of incinerators to be used in only one 
region must be submitted to the ap
propriate Regional Administrator. The 
incinerator shall meet all of the re
quirements specified in paragraph <a> 
(1) through (9) of this section, unless a 
waiver from these requirements is ob
tained pursuant to paragraph (d)(5) of 
this section. In addition, the incinera
tor shall meet any other requirements 
which may be prescribed pursuant to 
paragraph <d}(4) of this section. 

<1> Combustion criteria shall be 
either of the following: 

(i) Maintenance of the introduced 
liquids for a 2-second dwell time at 
1200"C( ± lOO"C) and 3 percent excess 
oxygen in the stack gas; or 

(ii) Maintenance of the introduced 
liquids for a l 1h second dwell time at 
1600"CC±lOO"C) and 2 percent excess 
oxygen. in the stack gas. 

<2> Combustion efficiency shall be at 
least 99.9 percent computed as follows: 

Combustion efficiency= 
Ceo,/ Ceo.+ Ccox 100 
where 
Cco.=Concentratlon of carbon dioxide. 
Cco=Concentration of carbon monoxide. 

(3} The rate and quantity of PCBs 
which are fed to the combustion 
system shall be measured ·and record
ed at regular intervals of no longer 
than 15 minutes. 

<4> The temperatures of the inciner
ation process shall be continuously 
measured and recorded. The combus
tion temperature of the incineration 
Process shall be based on either direct 
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(pyrometer} or indirect (wall thermo
couple-pyrometer correlation} temper
ature readings. 

(5) The flow of PCB.s to the incinera-. 
tor shall stop automatically whenever 
the combustion temperature drops 
below the temperatures specified in 
paragraph <a)(l) of this section. 

(6) Monitoring of stack emission 
products shall be conducted: 

(i) When an incinerator is first used 
for the disposal of PCBs under the 
provisions of this regulation; 

(ii) When an incinerator is first used 
for the disposal of PCBs after the in
cinerator has been modified in a 
manner which may affect the charac
teristics of the stack emission prod
ucts; and 

<iii> At a minimum such monitoring 
shall be conducted for the following 
parameters: (a)02; (bl CO; Cc> CO.i; Cd) 
Oxides of Nitrogen (NO~>; <el Hydro
chloric Acid <HCl>; Cf) Total Chlorinat
ed Organic Content (RCl); Cg) PCBs; 
and <h> Total Particulate Matter. 

(7) At a minimum monitoring and 
recording of combustion products and 
incineration operations- shall be con
ducted for the following parameters 
whenever the incinerator is incinerat
ing PCBs: (i) Oi; <ii> CO; and <HO C02. 
The moriitoring for Oa and CO shall be 
continuous. The moriitoring for C02 
shall be periodic, at a frequency speci
fied by the Regional Administrator or 
Assistant Administrator for Pesticides 
and Toxic Substances. 

CS> The flow of PCBs to the incinera
tor shall stop automatically when any 
one or more of the following condi
tions occur, unless a contingency plan 
is submitted by the incinerator owner 
or operator and approved by the Re
gional Administrator or Assistant Ad
ministrator for Pesticides and Toxic 
Substances. The contingency plan in
dicates what alternative measures the 
incinerator owner or operator would 
take if any of the following conditions 
occur: 

(i) -Failure of monitoring operations 
specified in paragraph (a)('1) of this 
section; 

UD Failure of the PCB rate and 
quantity measuring and recording 
equipment specified in paragraph 
<a>C3) of this section; or 

40 CFR Ch. I (7-1-85 Edition) 

<HD Excess oxygen falls below the 
percentage specified in paragraph 
Ca)(l) of this section. 

<9> Water scrubbers shall be used for 
HCl control during PCB incineration 
and shall meet any performance re
quirements specified by the appropri
ate EPA Regional Administrator or 
the Assistant Administrator for Pesti
cides and Toxic Substances. Scrubber 
effluent shall be monitored and shall 
comply with applicable effluent or 
pretreatment standards, and any other 
State and Federal laws and regula
tions. An alternate method of HCl 
control may be used if the alternate 
method has been approved by the Re
gional Administrator or the Assistant 
Administrator for Pesticides and Toxic 
Substances. <The HCl neutralizing ca
pability of cement kilns is considered 
to be an alternate method.) 

(b) Nonliquid PCBs. An incinerator 
used for incinerating nonliquid PCBs, 
PCB Articles, PCB Equipment, or PCB 
Containers shall be ·-approved by the 
appropriate EPA Regional Administra
tor or the Assistant Administrator. for 
Pesticides and Toxic Substances· pur
suant to paragraph Cd) of this section. 
Requests for approval of incinerators 
to be used in more than one region 
must be submitted to the Assistant 
Administrator for Pesticides and Toxic 
Substances, except for research and 
development involving less than 500 
pounds of PCB material <see 
§ 761.60Cl}(2))_ Requests for approval 
of incinerators to be used in only one 
region must be submitted to the ap
propriate Regional Administrator. The 
incinerator shall meet all of the re
quirements specified in paragraphs (b) 
(1) and (2) of this section unless a 
waiver from these requirements is ob
tained pursuant to paragraph Cd)(5) of 
this section. In addition, the incinera
tor shall meet any other requirements 
that may be prescribed pursuant to 
paragraph (d)(4) of this section. 

Cl) The mass air enlissions from the 
incinerator shall be no greater than 
O.OOlg PCB/kg of the PCB introduced 
into the incinerator. 

C2) The incinerator shall comply 
with the provisions of paragraphs 
Cal<2l. C3l, C4>. C6l. m. CBJCil and Ciil. 
and (9) of this section. 
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<c) Maintenance of dala and records. 
All data and records required by this 
section shall be 1naintained in accord
ance with § 761.80, Records and moni
toring. 

shall be restricted to the types of in
formation required in Paragraphs 
(d)Cl) CD through <vii} of this section. 

Cd> Approval of incinerators. Prior to 
the incineration of PCBs and PCB 
Items the owner or operator of an in
cinerator shall receive the written ap
proval of the Agency Regional Admin
istrator for the region in which the in
cinerator is located, or the Assistant 
Administrator for Pesticides and Toxic 
Substances. Approval from the Assist
ant Administrator for Pesticides and 
Toxic Substances may be effective in 
all ten EPA regions. Such approval 
shall be obtained in the following 
manner: 

< 1) Application. The owner or opera
tor shall submit to the Regional Ad
ministrator or the ·Assistant Adminis
trator an application which contains; 

(i) The location of the incinerator; 
OD A detailed description of the in

cinerator including general site plans 
and design dra\'lt:ings of the incinera
tor; 

<iii) Engineering reports or other in
formation on the anticipated perform
ance of the incinerator; 

(iv> Sampling and monitoring equip
ment and facilities available; 

<v) Waste volumes expected to be in
cinerated; 

(Vi) Any local, State, or Federal per
mits or approvals; and 

<vii) Schedules and plans for comply
ing with the approval requirements of 
this regulation. 

(2} Trial burn. (i) Following receipt 
of the application described in para
graph (d)(l) of this section, the Re
gional Administrator or the Assistant 
Administrator for Pesticides and Toxic 
Substances shall determine if a trial 
burn is required and notify the person 
who submitted the report whether a 
trial burn of PCBs and PCB Items 
must be conducted_ The Regional Ad
ministrator or the Assistant Adminis
trator for Pesticides and Toxic Sub
stances may require the submission of 
any other information that the Re
gional Administrator or the Assistant 
Administrator for Pesticides and Toxic 
Substances finds to be reasonably nee
~ssary to determine the need for a 
trial burn. Such other information 

<ii) If the Regional Administrator or 
the Assistant Administrator for Pesti
cides and Toxic Substances determines 
that a- trial burn must. be held, the 
person who submitted the report de
scribed in paragraph (d)(l} of th-is sec
tion shall submit to the Regional Ad
ministrator or the Assistant Adminis
trator for Pesticides and Toxic Sub
stances a detailed plan for conducting 
and monitoring the trial burn. At a 
minimum, the plan 1nust include: 

<A> Date· trial burn is to be conduct
ed; 

<B> Quantity and type of PCBs and 
PCB Items to be incinerated; 

<Cl Parameters to be monitored and 
location of sampling points; 

CD) Sampling frequency and meth
ods and schedules for sample analyses; 
and 

(El Name, address, and qualifica
tions of persons Who Will review ana
lytical results and other pertinent 
data, and who will perform a technical 
evaluation of the effectiveness of the 
trial burn. 

<iii) Following receipt of the plan de
scribed in paragraph (d)(2)(ii) of this 
section, the Regional Administrator or 
the Assistant Administrator for Pesti
cides and Toxic Substances will ap
prove the plan, require additions or 
modifications to the plan, or disap
prove the plan. If the plan is disap
Proved, the Regional Administrator or 
the Assistant Administrator for Pesti· 
cides and Toxic ::Substances will notify 
the person who submitted the plan of 
such disapproval, together with the 
reasons why it is disaPnroved. That 
person may thereafter submit a new 
Plan in accordance with Paragraph 
(d)(2)(ii) of this section. If the plan is 
approved Cwith any additions or modi
fications which the Regional Adminis
trator or the Assistant Administrator 
for Pesticides and Toxic Substances 
may Prescribe), the Regional Adminis
trator or the Assistant Administrator 
for Pesticides and Toxic Substances 
will notify the person who· submitted 
the plan of the approval. Thereafter. 
the trial burn shall take place at a 
date and time to be agreed upon be
tween the Regional Administrator or 
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the Assistant Administrator for Pesti
cides and Toxic Substances and the 
person who submitted the plan. 

unreasonable risk of injury to health 
or the enviroment from PCBs, when 

(3) Other information. In addition to 
the infoi:n1ation. contained in the 
report and plail. described in para
graphs (d) (1) and (2) of this section, 
the Regional Administrator or the As
sistant Administrator for Pesticides 
and Toxic Substances may require the 
owner or o·perator to submit any other 
information that the Regional Admin
istrator or the Assistant Administrator 
for Pesticides and Toxic substances 
finds to be reasonably necessary to de· 
termine whether an incinerator shall 
be approved. 

one or more of the requirements of 
paragraphs (a) and/or (b) of this sec
tion are not met. On the basis of such 
evidence and anY other available infor
mation, the Regional Administrator or 
the Assistant Administrator tor Pesti
cides and Toxic Substances maY in 
his/her discretion find that any re
quirement of paragraphs <a> and (b) of 
this section is not necessary to protect 
against such a riEk, and lnay waive the 
requirements in any approval for that ' 
incinerator. AnY finding and waiver 
under this paragraph must be stated 

No:tE: The Regional Administra"tor wlll 
have available for review and inspection an 
Agency manual containing information on 
sampling inethods and analytical procedures 
for the parameters required in § 761.70(&) 
(3), (4), (6), and <7> plus any other param
eters he/she may determine to be appropri
ate. Owners or operators are encouraged to 
review this manual prior to submitting any 
report required in § 761.70. 

in writing and included as part of the 
approval. 

(6) Per.sons approved.-" An approval 
will designate the persons who own 
and who are authorized to operate the 
incinerator, and will apply onlY to 
such persons, except as provided in 
paragraph (d)(8) of this section. 

(4) Contents of approval. (i) Except 
as provided in para.graph Cd)(5) of this 
section, the Regional Administrator or 
the Assistant Administrator for Pesti
cides and Toxic Substances may not 
approve an incinerator for the disposal 
of PCBs ·and PCB Items unless he 
finds that the incinerator meets all of 
the requirements of paragraphs (a) 
and/or (b) of this section. 

(7) Final approval. Approval of an 
incinerator will be in writing and 
signed by the Regional Administrator 
or the Assistant Administrator for 
Pesticides and Toxic substances. The 
approval will state all requirements 
applicable to the approved Incinerator. 

<iD In addition to t11e requirements 
of paragraphs <a> and/or Cb) of this 
section, the Regional Adrninistrator or 
the Assistant Administrator for Pesti· 
cides and Toxic Substances may in
clude in an approval anY other re
quirements that the Regional Admin
istrator or the Assistant Administrator 
for Pesticides and Toxic Substances 
finds are necessary to ensure that op
eration of the incinerator does not 
present an unreasonable risk of injury 
to health or the environment ·from 
PCBs. Such requirements may include 
a fixed period of thne for which the 
approval is valid. 

(5) Waivers. An owner or operator of 
the incinerator may subn1it · evidence 
to the R.egional Administrator or the 
Assistant Administrator for Pesticides 
a..'1.d Toxic Substances that operation 
of the incinerator will not present an 

(8) Transfer of property. Any person 
who owns or operates an approved in
cinerator must notify EPA at least 30 
days before transferring ownership in 
the incinerator or the property it 
stands upon, or transferring the right 
to operate the incinerator. The trans
feror must also submit to EPA. at least 
30 days before such transfer, a nota
rized affidavit signed by the transferee 
which states that the transferee will 
abide by the transferor's EPA inciner
ator approval. Within 30 days of re
ceiving such notification and affidavit, 
EPA will issue an amended approval 
substituting the transferee's name for 
the transferor's name, or EPA n1ay re
quire the transferee to apply ior a new 
incinerator approval. In the latter 
case. the transferee must abide by the 
transferor's EPA approval until EPA 
issues the new approval to the trans
feree. 
tSec. 6, Pub. L. 94-469, 90 Stat. 2020 (15 
u.s.c. 2605) 
[44 FR 31542. May 31. 19'19. Redesignated at 
4'1 FR 19527. May 6, 1982, and amended at 
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§ 761.75 Chemical waste landfills. 

This section applies to facilities used 
to dispose of PCBs in accordance with 
the part. 

Ca} General. A chen1ical waste land
fill used for the disposal· of PCBs and 
PCB Items shall be approved by the 
AgencY Regional Adtninistrator pursu
ant to paragraph (c) of this section. 
The landfill shall meet all of the re
quirements specified in paragraph (b) 
of this section; unless a waiver from 
these !"equirements is obtained pursu
ant to paragraph <c)(4) of this section. 
In addition, the landfill shall meet any 
other requirements that n1ay be pre
scribed pursuant to paragraph (C)(3) 
of this section. 

Cb> Technical requirements. Require
ments for chemical waste landfills 
used for the disposal of PCBs and PCB 
Ite1ns are as follows: 

(1) Soils. The landfill site shall be lo
cated in thick, relatively in1permeable 
formations such as lar~e-area clay 
pans. Where this is net possible. the 
soil shall have a high clay and silt con
tent with the following parameters: 

(i) In~place soil thickness. 4 feet or 
compacted soil liner thickness, 3 feet; 

(ii) Permeability <cm/sec), equal to 
or less than 1x10- 1; 

<HO Percent soil passing No. 200 
Sieve, >30; 

<iv) Liquid Limit, >30; and 
<v> Plasticity Index > 15. 
(2) Synthetic memb:i-a.ne liners. Syn

thetic membrane liners shall be used 
when, in the judgment of the Regional 
Administrator, the hydrologic or geo
logic conditions at the landfill require 
such a liner in order to provide at least 
a permeability equivalent to the soils 
in paragraph (b)Cl) of this section. 
Whenever a synthetic liner is used at a 
landfill site, special precautions shall 
be taken to insure that its integrity is 
ntaintained and that it is chemically 
compatible with PCBs. Adequate soil 
under~ining and soil cover shall be pro
vided to prevent excessive stress on 
the liner and to prevent rupture of the 
liner. The liner must have a minimum 
thickness of 30 mils. 

<3> Hydrolo!lic conditions. The 
bottom of the landfill shall be above 

§ 761.75 

the historical high groundwater table 
as provided below. Floodplains, shore
lands, and groundwater recharge areas 
shall be avoided. There shall be no hy
draulic connection between the site 
and standing or flowing surface water. 
The site shall have monitoring wells 
and leachate collection. The bottom of 
the landfill liner syste1n or natural in
place soil barrier shall be at least fifty 
feet from the historical high water 
table. 

(4) Flood protection. CD If the land
fill site is below the 190-year floodwa
ter elevation, the operator shall pro
vide surface water diversion ·dikes 
around the perimeter of the landfill 
site with a minimum height equal to 
two feet above the 100-year floodwater 
elevation. 

{ii) .If the landfill site is above the 
100-year floodwater elevation, the op
erators shall provide diversion struc
tures Cftpable of diverting all of the 
surface water runoff from a 24-hour, 
25-year storm. 

(5) Topography. The landfill site 
shall be located in an area of low to 
moderate relief to minimize erosion 
and to help prevent landslides or 
slumping. 

(6) Monitoring systems-CD Water 
sampling. <A> For all sites receiving 
PCBs, the ground and surface water 
from the disposal site area shall be 
sampled prior to commencing oper
ations under an approval provided in 
paragraph (c) of this section for use as 
baseline data. · 

CB) Any surface watercourse desig
nated by the Regional Administrator 
using the authority provided in para
graph (c)(3)(ii) of this section· shall be 
sampled at least monthly when the 
landfill is being used for disposal oper
ations. 

<C> Any surface watercourse desig
nated by the Regional Administrator 
using the autho.rity provided in para
graph <c)(3J(ii) of this section shall be 
sampled for a time period specified by 
the Regional Administrator on a fre
quency of no less than once every six 
months after final closure of the dis· 
posal area. 

Of> Groundwater monitor wells. CA) 
If underlying earth materials are ho
mogenous, imµermeable, and uniform
ly sloping in one direction, only three 
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sampling points shall be necessary. 
These three points shall be equally 
spaced on a line through the center of 
the disposal area and extending from 
the area of highest water table eleva
tion to the area of the lowest water 
table elevation on the property. 

<B> All monitor wells shall be cased 
and the annular space between the 
monitor zone (zone of saturation) and 
the surface shall be completely back
filled with Portland cement or an 
equivalent material and plugged with 
Portland ~ement to efiectively prevent 
percolation of surface water into the 
well bore. 1.'he well opening at the sur
f ace shall have a removable cap to pro
vide access and to prevent entrance of 
rainfall - or stormwater runoff. The 
well shall be pumped to remove the 
volume of liquid initially contained in 
the well before obtaining a sample for 
analysis. The discharge shall be treat
ed to meet applicable State or Federal 
discharge standards or- recycled to the 
chemical waste landfill. 

(iii) Wq.ter analysis. As a minimum, 
all samples shall be aµalyzed for the 
following parameters, and all data and 
records of the sampling and analysis 
shall be maintained as required in 
§ 761.BOCd)(l). Sampling methods and 
analytical procedures for these param
eters shall comply with those specified 
in 40 CFR Part 136 as amended in 41 
FR 52779 on December 1, 1976. 

CA) PCBs. 
CBlpH. 
<Cl Specific conductance. 
<D) Chlorinated organics. 
(7) Leachate collection. A leachate 

collection monitoring system shall be 
installed above the chemical waste 
landfill. Leachate collection systems 
shall be monitored monthly for quan
tity and physicochemical characteris
tics of leachate produced. The leach
ate should be either ti-eated to accept
able limits for discharge in accordance 
with a State or Federal permit or dis
posed of by another State or Federally 
approved method. water analysis shall 
be conducted as provided in paragraph 
(b)(6)(iii) of this section. Acceptable 
leachate monitoring/collection sys
texr...s shall be any of the following de
signs, unless a waiver is obtained pur
suant to paragraph (C)(4) of this sec
tion. 

40 CFR Ch. I (7-1-85 Edition) 

(i) Simple leachate collection. This 
system consists of a gravity flow drain
field installed above the waste disposal 
facility liner. This design is recom
mended for use when sen1i-solid or 
leachable solid wastes are placed in a 
lined pit excavated into a relatively 
thick, unsaturated, homogenous layer 
of low . .permeability soil. 

(ii) Compound leachate collection. 
This system consists of a gravity flow 
drainfield installed above the waste 
disposal facility liner and above a sec
ondary installed liner. This design is 
recommended for use when semi-liquid 
or leach.able solid wastes are placed in 
a lined pit excavated· into relatively 
permeable soil. 

<iiil Suction lysimeters. This system 
consists of a network of porous ceram
ic cups connected by hoses/tubing to a 
vacuum pump. The porous ceramic 
cups or suction lysimeters are installed 
along the sides and under the bottom 
of the waste disposal facility liner. 
This type of system works best when 
installed in a relatively permeable un· 
saturated soil immediately adjacent to 
the bottom and/ or sides of the dispos· 
al facility. 

(8) Chemical waste landfill oper· 
ations. (i) PCBs and PCB Items shall 
be placed in a landfill in a manner 
that will prevent damage to containers 
or articles. Other wastes placed in the 
landfill that are not chemically com
patible with PCBs and PCB Items in
cluding organic solvents shall be segre
gated from the PCBs throughout the 
waste handling and disposal process. 

(ii) An operation plan shall be devel
oped and submitted ,to the Regional 
Administrator for approval as required 
in paragraph <c> of this section. This 
plan shall include detailed explaria
tions of the procedures to be used for 
recordkeeping, surface water handling 
procedures, excavation and backfilling, 
waste segregation burial coordinates, 
vehicle and equipment movement, use 
of roadway.$, leachate collection sys
tems, sampling and monitoring proce
dures, inonitoring v.·ells, environmen

. tal emergency contingency plans, and 
security ineasures to protect against 
vandalism and unauthorized waste 
place1nents. EPA guidelines entitled 
"Thermal Processing and Land Dispos
al of Solid Waste" (39 FR 29337, Aug. 
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14, 1974) are a useful reference in 
preparation of this plan. If the facility 
is to be used to dispose· of liquid \\'astes 
containing between 50 ppm and 500 
ppm PCB, the operations plan must 
include procedures to detern1ine that 
liquid PCBs to be disposed of at the 
landfill do not exceed 500 pp1n PCB 
and measures to prevent the migration 
of PCBs from the landfill. Bulk liquids 
not exceeding 500 ppm PCBs may be 
disposed of provided such waste is pre
treated and/or stabilized <e.g., chen1i
cally fixed, evaporated, mixed with 
dry inert absorbant) to reduce its 
liquid content or increase its solid con
tent so that a non·flowing consistency 
is achieved to eliminate the presence 
of free liquids prior to final disposal in 

· a landfill. PCB Container of liquid 
PCBs with a concentration between 50 
and 500 ppm PCB may be disposed of 
if each container is surrounded by an 
amount of inert sorbant material capa
ble of absorbing all of the liquid con
tents of the container. 

Ciii) Ignitable wastes shall not be dis
posed of in che1nical waste landfills. 
Liquid ignitable wastes are wastes that 
have a flash point less than 60 degrees 
C ( 140 degrees F> as determined by the 
following method or an equivalent 
method: Flash point of liquids shall be 
determined by a Pensky·Martens 
Closed Cup Tester, using the protocol 
specified in ASTM Standard D-93-BO, 
or the Setaflash Closed Tester using 
the protocol specified in ASTM Stand· 
ard D-3278-78. 

<iv) Records ·shall be maintained for 
all PCB disposal operations and shall 
include information on the PCB con· 
centration in liquid wastes and the 
three dimensional burial coordinates 
for PCBs and PCB Items. Additional 
records Shall be developed and main· 
tained as required in § 761.BO. 

(9) Supporting facilities. <D A six 
foot \Voven mesh ience, wall, or similar 
device shall be placed arou·nd the site 
to Prevent unauthorized persons- and 
animals from entering. 

§ 761.75 

Ciii) The site shall be operated and 
n1aintained in a manner to Prevent 
safety problems or hazardous condi· 
tions resulting from spilled liquids and 
windblown materials. 

Cc) Approval of cheniical lVaste land
fills. Prior to the disposal of any PCBs 
and PCB Items in a chemical waste 
landfill, the owner or operator or the 
landfill shall receive written approval 
of the Agency Regional Administrator 
for the Region in which the landfill is 
located. The approval shall be ob
tained in the following manner: 

Cl) Initial report. The owner or oper
ator shall submit to the Regional Ad
ministrator an · initial report which 
contains: 

CD The location of the landfill; 
(ii) A detailed description of the 

landfill including general site plans 
and design drawings; 

OH> An engineering report describing 
the manner is which the landfill com
plies with the requirements for chemi
cal waste landfills specified in para
graph <b) of this section; 

<iv) Sampling and monitoring equip
ment and facilities available; 

<v> Expected waste volumes of PCBs; 
<vD General description of waste ma

terials other than PCBs that are ex
pected to be disposed of in the landfill; 

<vii) Landfill operations plan as re-
quired in paragraph (b) of.this section; 

(viii) Any local, State, or Federal 
permits or approvals; and 

<ix> Any schedules or plans for com
plying with the approval requirements 
of these regulations. 

(ii) Roads shall be maintained to and 
within the site" which are adequate to 
support the operation and mainte· 
nance of the site v1ithout causing 
safety or nuisance problems or hazard
ous conditions. 

(2) Other infonna.tion. In addition to 
the information contained in the 
report described in paragraph (C)(l) of 
this section, the Regional Administra· 
tor may require the owner or operator 
to submit any other information that 
the Regional Admiriistrator finds to be 
reasonably necessary to determine 
whether a chemical waste landfill 
should be approved. Such other infor. 
mation shall be restricted to the types 
of information required in paragraphs 
(C){l) (i) through (ixl of this section. 

(3) Contents of approvaL Ci) Except 
as provided in paragraph (c)C4) of this 
·Section_ the Regional Administrator 
may not approve a chemical waste 
landfill for the disposal· of PCBs and 
PCB Items, unless he finds that the 
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§ 761.79 

landfill n1eets all of the requirements 
of paragraph (b) of this section. 

<iil In addition to the requirements 
of paragraph (b) of this section. the 
Regional Administrator may include 
in an approval any other requirenients 
or provisions that the Regional Ad
ministrator finds are necessary to 
ensure that operation of the chemical 
waste landfill does not present an un
reasonable risk of injury to health or 
the environment from PCBs. Such 
provisions may include a fixed period 
of time for which the approval is valid. 
The approval may also include a stipu
lation that the operator of the chemi
cal waste landfill report to the Region
al Administrator any instance when 
PCBs are detectable during monitor
ing activities conducted pursuant to 
paragraph (b)(6) of this section. 

<4> Waivers. An owner or operator of 
a chemical waste landfill may submit 
evidence to the Regional Administra
tot that operation of the landfill will 
not present an unreasonable risk of 
injury to health or the environment 
from PCBs when one or more of the 
requirements of paragraph Cb) of this 
section are not met. On the basis of 
such evidence and any other available 
information, the Regional Adrninistra~ 
tor n1ay in his discretion find that one 
or more of the requirements of para
graph (b) of this section is not neces
sary to protect againSt such a risk and 
may waive the requirements in any ap
proval for that landfilL Any finding 
and waiver under this paragraph win 
be stated in writing and included as 
part of the approval. 

(5) Persons approved. Any approval 
\Vill designate the persons who own 
and who are authorized to operate the 
chen1ical waste landfill, and will apply 
only to such persons, except as provid
ed by paragraph <c)(7) of this section. 

(6) Final approval. Approval of a 
chemical waste landfill will be in writ
ing and will be signed by the Regional 
Administrator. The approval will state 
all requirements applicable to the ap
proved landfill 

(7) Transfer of property. Any person 
who owns or operates an approved 
chemical waste landfill must notify 
EPA at least 30 days before transfer
ring ownership in the property or 
transferring the right to conduct the 

40 CFR Ch. I (7-1-35 Edition) 

chemical waste landfill operation. The 
transferor must also submit to EPA, at 
least 30 days before such transfer, a 
notarized affidavit signed by the trans
feree which states that the transferee 
will abide by the transferor's EPA 
chemical waste landfill approval. 
Within 30 days of receiving such noti
fication and affidavit, EPA will issue 
a.n amended approval substituting the 
transferee's name for the transferor's 
name, or EPA may require the trans
feree to apply for a new chemical 
waste landfill approval In the latter 
case, the transferee must abide by the 
transferor's EPA approval until EPA 
issues the new approval to the trans
leree. 

<Sec. 6, Pub. L. 94-469, 90 Stat. 2020 ( 15 
u.s.c. 2605) 
(44 FR 31542, May 31, 1979. Redesignated at 
47 FR 19527, May 6, 1982, and amended at 
48 FR 5730, Feb. 8, 1983; 49 FR 28191, July 
10, 1984] 

§ 761.79 Decc.ntamination. 

(a) Any PCB Container to be decon
taminated.shall be decontaminated by 
flushing the internal surfaces of the 
container three times with a solvent 
containing less than 50 ppm PCB. 'l'he 
solubility of PCBs in the solvent inust 
be five percent or more by weight. 
Each rinse shall use a volume of the 
normal diluent equal to approximately 
ten (10) percent of the PCB Container 
capacity. The solvent 1nay be reused 
for decontamination until it contains 
50 ppm PCB. The solvent shall then 
be disposed of as a PCB in accordance 
with. § 761.60(a). Non-liquid PCBs re
sulting from the decontamination proM 
cedures Shall be disposed of in accord· 
ance with the provisions of 
§ 761.60(a)(4). 

(b) Movable equipment used in stor
age areas shall be decontaminaled by 
swabbing surfaces that have contacted 
PCBs with a solvent meeting the crite
ria of paragraph (a) of this section. 

NOTE: Precautionary measures should be 
ts.ken to ensure that. the solvent meets 
safety and health standards as required by 
applicable Federal regulations. 

{44 FR 31542, May 31, 1979. Redesignated at 
47 FR 1952'1. May 6, 19821 
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Subpart E-Exemptions 
§ 761.80 

§ 761.80 J\fanufa<:luring, processing, and 
distribution in cunuuerce exemption!!. 

Ca) The Adrninistrator grants the 
following petitioners an exemption for 
one year to distribute in cotnmerce 
PCB small capacitors for purposes of 
repair: 

(6) Friedrich Air Conditioning & Re
frigeration Co., San Antonio, TX 
78295 <PDE-93). 

(7) a·ould, Inc., Electric Mater Divi
sion, St. Louis. MO 63166 <PDE-103). 

(8) GTE Products Corp., Danvers, 
MA 01923 CPDE-105). 

( 1 l Advance Transformer Co., Chica
go, IL 60618 (PDE-4). 

<2) Air Conditioning Contractors of 
America, WashinBton, DC 20036 
(PDE-7). 

(9) King-Seeley 'I'hermos Co., Queen 
Products Division, Albert. Lea, MN 
56007 <PDEC139l. 

<10> L.E. Mason Co., Red Dot Divi
sion, Boston, MA 02136 <PDE-223). 

(11) Minnesota Mining and Manu
facturing Co., St. Paul. MN 55133 
(PDE-157.3). (3} Association of Home Appliance 

Manufacturers, Chicago, IL 60606 
(PDE-26.2). <12) National Association of Electri

cal Distributors, Stamford, CT 06901 
<PDE-163). (4) B & B Motor & Control Corp., 

New York, NY 10012 (PDE-30>. 
(5) Complete-Reading Electric Co., 

Hillside, IL 60162 <PDE-48). 
<13> Roya.Ute Co., Flint, MI 48502 

(PDE-231). 

(6) Dunham-Bush, Inc., Harrison
burg, VA 22801 (PDJ"-71). 

(7) Emerson Quiet Kool Corp., 
Woodbridge, NJ 07095 <PDE-84). 

(8) · Harry Alter Co., Chicago, IL 
60609 (PDE-llll. 

(9) Minnesota Mining and Manufac
turing Co., St. Paul, MN 55133 <PDE-
157.ll. 

(10) Motors & Arn1atures, Inc., 
Hauppauge, NY 11788 <PDE-161). 

<11) National Association Of Electri-
• cal Distributors, Starn.ford, CT 06901 
(PDE-163). 

<12) National Capacitor Corp., 
Garden Grove, CA 92641 <PDE-165). 

<13) Service Supply Cc., Phoenix, AZ 
85013 (PDE-237). 

C14) Wedzeb Enterprises, Inc., Leba
non, IN 46052 <PDE-297>. 

<15) Westinghouse Electric Corp., 
Pittsburgh, PA 15222 CPDE-298). 

Cb) The Adininistrator grants the 
following petitioners an exemption for 
one Year to distribute in commerce 
PCB equipment containing PCB sinall 
capacitors: · 

( 1) Advance Transformer Co., Chica
go, IL 60618 <PDE-41. 

(2) Coleman Co., Inc., Wichita, KS 
67201 (PDE-45.ll. 

C3) Dorm Corp., Westlake, OH 44145 
CPDE-63). 

(14) _Sola Electric, Unit of General 
Signal, Elk Grove Village, IL 60007 
<PDE-246). 

(15> Transco, Inc., West Columbia, 
SC 29169 (PDE-276.ll. 

<16) Westinghouse Electric Corp., 
Pittsburgh, PA 15222 lPDE-298). 

Cc) The Administrator grants the fol
lowing petitioners an exemption for 
one year to process PCB small capaci
tors and PCB equipment containing 
PCB small capacitors into other equip
ment and to distribute in commerce 
that equipment: 

(1) Advance Transformer Co., Chica
go, IL 60618 (PDE-4). 

(2) Gould, Inc., Electric Moter Divi
sion, St. Louis, MO 63166 <PDE-103). 

(3) GTE Products Corp., Danvers, 
MA 01923 (PDEcl05). 

(4) L.E. Mason Co., Red Dot Divi
sion, Boston, MA 02136 CPDE-223>. 

C5) Westinghouse Electric Corp., 
Pittsburgh, PA 15222 <PDE-298). 

(d) The Administrator grants the 
following petitioners an exemptfon for 
one Year to Process and distribute in 
commerce PCB-contaminated fluid for 
purposes of servicing customers' trans. 
formers: 

( 1 l Electrical Apparatus Service As
sociation, St. Louis, MO 63132 (PDE-
77), except for Ward Transformer Co., Inc. (4) Dunham-Bush, Inc., Harrison

burg, VA 22801 (PDE-71). 
(5) Emerson Quiet Kool Corp., 

.Woodbridge, NJ 07095 CPDE-84}. 

(2) Ohio Transfonner Corp., Louis
ville, OH 44641 (PDE-173). 

(3) T & R Electric Supply Co., Inc., 
Colman, SD 57017 (PDE-265). 
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§ 761.80 

C4) Temco. Inc., Corpus Christi, TX 
78410 CPDE-268). 

<e> The Administrator grants the fol
lowing petitioners an exemption for 
one year to process and distribute in 
commerce PCB-contaminated fluid in 
buying and selling used PCB-contami
nated transformers: 

<l) Electric~ Apparatus Service As
sociation, st. Louis, MO 63132 <PDE-
77). except for ward Transformer Co., 
Inc. 

<2> Ohio Transformer Corp., Louis-
ville, OH 44641 <PDE-173>. 

(3> Temco. Inc., Corpus Christi, TX 
78410 CPDE-268). 

Cf> The Administrator grants the fol
lowing petitioners an exemption for 
one year to manufacture small quanti
ties of PCBs for research and develop
ment: 

(1) California Bionuclear Corp., Sun 
ValleY, CA 91352 <ME-13>. 

(2) Foxboro Co., North Haven, CT 
06473 CME-6). 

(3) ULTRJl~ Scientific, Inc .• Hope, RI 

40 CFR Ch. I (7-1-65 Edition) 

Cil The Ad1ninistrator grants the fol
lowing petitioners an exemption for 
one year to process and distribute in 
commerce PCBs for use as an immer
sion oil in low fluorescence 1nicroscopy 
<other than capillary microscopy): 

Cl) R.P. Cargille Laboratories, Inc., 
Cedar Grove, NJ 07009 CPDE-181), 
provided that petitioner stores the 
PCBs it processes and dtstributes in 
commerce in accordance with th·e star· 
age for disposal requirements of 40 
CFR 761.65Cbl. 

(j) The Administrator grants the fol
lowing petitioners an exemption for 
one year to process and distribute .in 
commerce small quantities of PCBs 
for use as an optical liquid: 

(1) R.P Cargille Laboratories, Inc., 
Cedar Grove, NJ 07009 <PDE-181). 
provided that petitioner stores the 
PCBs it processes and distributes in 
commerce in accordance with the stor· 
age for disposal requirements of 40 
CFR 761.65Cbl. 

02831 CME-99.ll. 
(g) The Administrator grants the 

following petitioners an exemption for 
one year to process a.pd· distribute in 
commerce small quaptlties of PCBs 
for research and development: 

(k) The Administrator grants the 
following petitioners an exemption for 
one year to distribute in commerce 
previously imported and repaired PCB 
equipment containing PCB small ca
pacitors: 

<l> Honeywell, lnc., Waltham, MA 
02154 CPDE-119). Cl) California Bionuclear Corp., Sun 

Valley, CA 91352 <PDE-38.ll. 
O> The Administrator grants the fol

lowing petitioners an exemption for 
one year to import sam.Ples of PCB

CT containing fluid taken from PCB 
<2> Chem Service. Inc., West Ches

ter, PA 19380 CPDE-41). 
(3) Foxboro Co., North Haven, 

06473 CPDE-21.1). 
transformers for purposes of testing 

IL and analysis: (4) PolyScience Corp., Niles, (1) Dow Corning Corp., Midland, Ml 

.;; 

60648 CPDE-178). 
C5) ULTRA Scientific. Inc., Hope, RI 

02831 CPDE-282.l l. 
(h) The Administrator grants the 

following petitioners an exemption for 
one year to process and distribute in 
commerce PCBs for use as a mounting 
n1edium in microscopy for all pur
poses: 

48460 CME-31.ll. 
Cm) The Administrator grants the 

following petitioners an exemption for 
one year to process and export small 
quantities of PCBs for research and 
development: 

(1) Chem Service, Inc., West Ches-

( l) McCrone Accessories & Compo
nents, Division of Walter c. McCrone 
Associates, Inc., Chicago, IL 60616 
CPDE-149). 

(2) R.P. Cargille Laboratories, Inc., 
Cedar Grove, NJ 0'1009 CPDE-181), 
provided that petitioner stores the 
PCBs it processes and distributes in 
commerce in accordance with the stor
age for disposal requirements of 40 
CFR 761.65Cbl. 

ter. PA 19380 CPDE-41). 
(2) Foxboro Co., North Haven. CT 

06473 CPDE-21.ll. 
C3) PolyScience Corp., Niles, IL 

60648 CPDE-l 78l. 
(4) ULTRA Scientific, Inc., Hope, RI 

02831 CPDE-282.ll. 
Cn) The one-year exemption granted 

to petitioners in paragraphs (f), (g), <D 
and (m) of this section shall be re
newed automatiCally unless a petition
er notifies EPA of a;ny increase in the 
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amount of PCBs to be manufactured, 
imported, proces.sed, distributed in 
commerce, or exported or any change 
in the manner of tnanufacture, proc
essing, distribution in co1nmerce, or 
export of PCBs-. EPA will consider the 
submission of such informrttion to be a 
renewed petition for exen1ption. EPA 
will evaluate the inforn1ation in the 
renewed exemption petition, publish a 
proposed rule for public comments, 
and issue a final rule either granting 
or denying the exemption. Until EPA 
acts on the renewed exemption peti
tion. the petitioner will be allowed to 
continue the activities for which it re
quests exemption. 
(Sec. 6. Pub. L. 94-469, 90 Stat. 2020 Cl5 
u.s.c. 2605) 
(49 FR 28111, July 10.19841 

Subparts F-J-[Resarved] 

Subpart J-Record5 and Reports 

§ 761.180 · Records and monitoring. 

This section contains recordkeeping 
and reporting requirements that apply 
to PCBs, PCB Items, and PCB storage 
and disposal facilities that are subject 
to the requirements of the part. 

(a) PCBs and PCB Items in service 
or projected for disposal. Beginning 
July 2, 1978, each owner or operator of 
a facility using or storing at One tirne 
at least 45 kilograms (99.4 pounds) of 
PCBs contained in PCB Container(s) 
or one or rnore PCB Transformers, or 
50 or more PCB Large High or Low 
Voltage Capacitors shall develop and 
maintain records on the disposition of 
PCBs and PCB Items. These records 
shall form the basis of an annual doc
ument prepared for each facility by 
July 1 covering the previous calendar 
year. Owners or operators with one or 
more facilities that use or store PCBs 
and PCB Items in the quantities de· 
scribed above may maintain the 
records and documents at one of the 
facilities that is normally occupied for 
8 hours a day, provided the identity of 
this facility is available at each facility 
using or storing PCBs and PCB Items. 
The records and documents shall be 
maintained for at least five years after 
the facility ceases using or storing 
PCBs and PCB Items in the prescribed 

§ 761.180 

quantities. The following information 
for each facility shall be included in 
the annual document: 

Cl) The dates when PCBs and PCB 
Items are removed fron1 service, are 
placed into storage fur disposal, and 
are placed into transport for disposal. 
The quantities of the PCBs and PCB 
Items shall be indicated using the fol
lowing breakdown: 

Ci> Total weight in kilograms of any 
PCBs and PCB Items in PCB Contain
ers including the identification of con~ 
tainer contents such as liquids and ca
pacitors~ 

(ii) Total number of PCB Trans
formers and total weight in kilograms 
of any PCBs contained in the trans
formers; and 

Ciiil Total number of PCB Large 
High or Low Voltage Cap8.citors. 

(2) For PCBs and PCB Items re
moved from service, the location of 
the initial disposal or storage facility 
and the name of the owner or opera· 
tor of the facility. 

<3) Total quantities of PCBs and 
PCB Items remaining in service at the 
end of the calendar year using the fol· 
lowing breakdown: 

(i) Total weight in kilograms of any 
PCBs and PCB Items in PCB Contain
ers, including the identification of con
tainer contents such as liquids and ca
pacitors; 

(ii) Total nwnber of PCB Trans· 
for1ners and total weight in kilograms 
of any PCBs contained in the trans. 
formers; and 

(iii) Total number ·of PCB Large 
High or Low Voltage_ Capacitors. 

(b) Disposal and storage facilities. 
Each owner or operator of a facility 
<including high efficiency boiler oper
ations) used for the storage or disposaJ 
of PCBs and PCB Items shall by July 
1, 1979 and each July 1 thereafter pre· 
pare and maintain a document that in· 
eludes the information required in 
paragraph Cb)Cl) thru C4J of this sec
tion for PCBs and PCB Items that 
were handled at the facility during the 
previous calendar year. The document 
shall be retained at each facility.for at 
least 5 years after the facility is no 
longer used for the storage or disposal 
of PCBs and PCB Items except that in 
the case of chemical waste landfills, 
the document shaU be maintained at 
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§ 761.180 

least 20 years after the chemical waste 
landfill. is no longer used for the dis· 
posal of PCBs and PCB Items. The 
documents shall be available at the fa
cility for inspection by authorized rep
resentatives of the Environmental 
Protection Agency. If the facility 
ceases to be used for PCB storage or 
disposal, the owner or operator of 
such facility shall notify within 60 
days the EPA Regional Adn>.inistrator 
of the region in which the facility is 
located· that the facility has ceased 
storage or disposal operations. The 
notice shall specify where the docu
ments that are required to be main
tained by this paragraph are located. 
The following information shall be in
cluded in each document: 

(1) The date when any PCBs and 
PCB Items were received by the facili· 
ty during . the previous calendar year 
for storage or disposal, and identifica· 
tion of the facility and the owner or 
operator of the facility from whom 
the PCBs were received; 

40 CFR Ch. I (7"1-85 Edition) 

or disposal facilities during the calen
dar year, or remaining on the facility 
site at the end of the calendar year. 
The identification of the specific types 
of PCB Articles and PCB Equipment 
received, transferred, or remaining on 
the facility site shall be indicated. 
When PCB Articles and PCB Equip
ment are transferred to other storage 
or disposal facilities, the identification 
of the facility to which the PCB Arti· 
cles and PCB Equipment were trans· 
!erred must be included. 

NOTE: Any requirements for weights .in 
kilograms of PCBs may be calculated values 
If the tntemal volume of containers and 
transformers is known and included in the 
reports,· together with any assumptions on 
the density of the PCBs contained In the 
containers or transformers. 

Cc> Incineration facilities. Each 
owner or operator of a PCB incinera· 
tor facility shall collect and maintain 
for a period of 5 years from the date 
of collection the following infonna· 
tion, in addition to the information re
quired in paragraph (b) of this section: 

( 1) When FCBs are being incinerat· 
ed. the following continuous and 
short~interval data: 

C2) The date when any PCBs and 
PCB Items were disposed of at the dis· 
posal facility or transferred to another 
dispos<if or storage facility. including 
the identification of the specific types 
of PCBs and PCB Items that were 
stored ·or disposed of; 

C3) A summary of the total weight in 
kilograms of PCBs and PCB Articles 
in cont&iners and the total weight of 
PCBs contained in PCB Transformers, 
that have been handled at the facility 
during the previous calendar year. 
This summary shall provide totals of 
the above PCBs and PCB Items which 
have been: 

(i) Rate and quantity of PCBs fed to 
the combustion system as required in 
§ 761.70<al(3); 

(ii) Temperature of the combustion 
pfocess as required in § 761.70(a)(4); 
and 

Ciii) Stack emission product to in· 
elude Oa, co. and co~ as required in 
§ 761.70(a)(7). 

Ci) Received during the year; 

l 

(ii) Transferred to other facilities 
during the year; and 

(iii) Retained at the facility at the 
end of the year. In' addition the con
tents of PCB Containers shall be iden· 
tified. When PCB Containers and 
PCBs contained in a transformer are 
transferred to other 'storage or dispos
al facilities, the identification of the 
facility to which such PCBs and PCB 
Items were transferred shall be includ· 
ed in the document. 

(2) When PCBs are being incinerat· 
ed, data and records on the monitoring 
of stack emissions as required in 
§ 761.70(a)(6). 

C3l Total weight in kilograms of any 
solid residues generated by the incin· 
eration of PCBs and PCB Items during 
the calendar year, tl1e total weight in 
kilograms of any solid residues dis- · 
posed of by the facility in che1nical 
waste landfiils, and the total weight in 
kllograms of any solid residues re
maining on the facility site. 

<4> Total number of any PCB Arti· 
cles or PCB Equipment not in PCB 
Containers, received during the calen· 
dar year, transferred to other storage 

C4> When PCBs and PCB Items are 
being incinerated, additional periodic 
data shall be collected and maintained 
as specified by the Regional Adminis
trator pursuant to § 761.70(d){4). 
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c5) Upon any suspe_nsion of the oper
ation of any. incinerator pursuant to 
§ 761.70(a)(8), the owner or operator 
Of such an incinerator shall prepare a 
docun1ent. The document shall, at a 
mini1num, include t.he date and tilne 
of the suspension and an explanation 
of the circumstances causing the sus
pension of operation. The document 
shall be sent to the appropriate Re· 
gional Administrator within 30 days of 
any such suspension. 

(d) Chemical waste landfill facilities. 
Each owner or operator of a PCB 
chemical waste landfill facility shall 
collect and maintain until at least 20 
years after the chemical \Va.Ste landfill 
is no longer. used for the disposal of 
PCBs the following information in ad· 
dition to the information required in 
paragraph (b) of this section: 

Cl) Any water analysis obtained in 
compliance with § ·761.75(b)(6)(iii); and 

<2> Any operations records including 
burial coordinates of \Vastes obtained 
in compliance with§ 761.75Cb)(8)(ti). 

Ce) High efficiency boiler facilities. 
Each owner or operator cf a high effi· 
ciency boiler used for the disposal of 
liquids between 50 and 500 ppm PCB 
shall collect and maintain for a period 
of 5 years the following information, 
in addition to the irrformatibn re
quired in paragraph (b) of this section: 

(1) For each month PCBs are burned 
in the boiler the carbon monoxide and 
excess oxygen data required in 
§ 761.60(a)C2)(iii)(A)(8> and 
§ 761.60(a)C3>Ciii)(A)(8); 

(2) The quantity of 
each month as 
§ 761.60Cal<2Hiiil<A)(7) 

PCBs burned 
required in 

and 
§ 761.60<al<3Hiii)(A)(7); and 

(3) For each month PCBs Cother 
than mineral oil dielectric fluid> are 
burned, chemical analysis data of the 
waste as required in § 761.60(a)(3) 
Ciii)(Bl(6). 

(f) Retention of special records by 
storage and disposal facilities. In addi
tion to the information required to be 
rnaintained under paragraphs (b), (C), 
(d} and (e) of thL'i section, each owner 
or opera.tor of a PCB storage or dispos
al facility <including high efficiency 
boiler operations) shall .collect and 
maintain for the time period specified 
in paragraph Cb) of ·thi:) section the 
following data: 

§761.185 

< 1) All docu1nents, correspondence, 
and data that have been provided to 
the o\vner or operator of the facility 
by any State or local government 
agency and that pertain to the storage 
or disposal of PCBs and PCB Items at 
the facility. 

(2) All documents, correspondence, 
and data that have been provided by 
the owner or operator of the facility 
to any State or local government 
agency and that pertain to the storage 
or disposal of PCBs and PCB Items at 
the facility. 

(3) Any applications and related cor· 
respondence sent by the owner or op
erator of the facility to any local, 
State, or Federal authorities in regard 
to waste water discharge permits, solid 
waste permits, building permits, or 
other permits or authorizations such 
as those required hy §§ 761.70(d) and 
761.41(C). 

<Sec. 6, Pub. L. 94-469, 90 Stat. 2020 <15 
u.s.c. 2605) 

(44 FR 31542, May 31, 1979. Redesignated at 
47 FR 19527, May 6, 1982. and 47 FR 37360, 
Aug. 25, 1982: 49 FR 28191, July 10, 1984) 

§ 761.185 Certification program and ret~n· 
tion of records by importers and per· 
sons getierating PClls in excluded 
manufacturing processes. 

(a) In addition to meeting the basic 
requirements of § 761.l(f) and the def
inition of excluded manufacturing 
processes at § 761.3, manufacturers 
with processes inadvertently generat· 
ing PCBs and importers of products 
containing inadvertently generated 
PCBs must report to EPA any ex
cluded manufacturing process or im
ports for which the concentration of 
PCBs in products leaving the manu
facturing site or imported is greater 
than 2 n1icrograms per gram <2 µ.g/g, 
roughly ·2 ppm) for any resolvable gas 
chromatographic peak. Such reports 
n1ust be filed by October 1, 1984 or, if 
no processes or imports require re
ports at the time. within 90 days of 
having processes or imports for which 
such reports are required. 

(b) Manufacturers required to report 
by paragraph Ca} of this section must 
transmit a letter notifying EPA of the 
number, the type, and the location of 
excluded manufa~turing processes in 
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which PCBs are generated when the 
PCB level in products leaving any 
manufacturing site is greater than 2 
µg/g for any resolvable gas chromato
graphic peak. Importers required to 
report by paragraph {a) of this section 
must transmit a letter notifying EPA 
of the concentration of- PCBs in im
ported products when the PCB con
centration of products being imported 

(0) The name of the analyst or ana. 
lysts. 

CE) The date and time of the analy. 
sis. 

is greater than 2 µg/g for any resolv
able gas chromatographic peak. Per
sons must also certify the following: 

( 1 > Their compliance with all appli
cable requirements of § 761.l<f), in
cluding any applicable requirements 
for air and \Vater releases and process 
waste disposal. · 

(2) Whether determinations of com
pliance are based on actual monitoring 
of PCB levels or on theoretical ·assess· 
ments. 

C3) That such determinations of 
compliance are being maintained. 

C4l If the determination of compli· 
ance is based on a theoretical assess· 
ment, the letter must also notify EPA 
of the estimated PCB concentration 
levels generated and released. 

(c) Any person who reports pursuant 
to paragraph (a) of this section: 

Cl) Must have performed either a 
theoretical analysis or actual monitor
ing of PCB concentrations. 

(2) Must maintain· for a period of 
three years after ceasing process oper· 
ations or importation, or for seven 
years, whichever is shorter, records 
containing the following information: 

(i) Theoretical analYsis. Manufactur· 
ers records 1nust include: the reaction 
or reactions believed to be generating 
PCBs; the levels of PCBs generated; 
and the levels of PCBs released. Im· 
porters records must include: the reac· 
tion or reactions believed to be gener· 
ating PCBs and the levels of PCBs 
generated; the basis for all estimations 
of PCB concentrations; and the name 
and qualifications of the Person or 
persons performing the theoretical 
analysis; or 

Cii) Actual monitoring. (Al The 
method of analysis. 

CB> The results of the analysis, in· 
eluding data from the Quality Assur
ance Plan. 

CF) Numbers for the lots from which 
the samples are taken. 

(d) The certification required by 
paragraph (b) of this section must be 
signed by a responsible corporate offi. 
cer. This certification must be main
tained by each facility or importer for 
a period of three years after ceasing 
process operation or importation, or 
for seven years, whichever is shorter, 
and must be 1nade available to EPA 
upon request. For the purpose of this 
section, a responsible corporate officer 
means: 

(1) A president, secretary, treasurer, 
or vice-president of the corporation in 
charge of a principal business func· 
tion. or any other person who per
forms similar policy or decision· 
making functions for the corporation. 

<2> The manager of. one or more 
manufacturing, production, or operat
ing facilities employing more than 250 
persons or having gross annual sales 
or expenditures exceeding $25,000,000 
<in second quarter 1980 dollars), if au
thority to sign documents has been as
signed or delegated- to the manager in 
accordance with corporate procedures. 

(e) Any person signing a document 
under paragraph <d> of this section 
shall also make the following certifica
tion: 

I certify under penalty of law that this 
document and all attachments were pre
pared under my direction or supervision in 
accordance with a system designed to assure 
that qualified personriel properly gather 
and evaluate information. Based on my in· 
quiry of the person or persons directly re· 
sponsible for gathering information, the in· 
formation is. to the best of my knowledge 
and belief, true, accurate. and complete. I 
am aware that there are significant penal
ties for falsifying information. including the 
possibility of fines and imprisonment for 
knowing violations. 
Dated: --------------"'---
Signature: ---------------

CC> Description of the sample 
matrix. 

(f) This report must be submitted to 
the U.S. Environmental Protection 
Agency, Document Processing Center, 
P.O. Box 2070, Rockville, MD 20852, 
Attention: PCB Notification. This 
report must be submitted by October 
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1, 1984 or within 90 days· of starting up 
processes or commencing importation 
of PCBs. 

(g) This certification process must 
be repeated whenever process condi
tions are significantly 1nodified to 
make the previous certification no 
longer valid. 

(Appro"Jed by the Office of Management 
and Budget under conl.rol number 2070-
0008) 
(Sec. 6, Pub. L. 94-469. 90 Stat. 2020 (15 
u.s.c. 2605) 
[49 FR 28191, July 10, 1984; 49 FR 33019, 
Aug. 20, 19841 

§ 761.187. Reporting in1porters and by per
sons generating PCBs in excluded 
manufacturing p:rocess'°5. 

In addition to m·eeting the basic re
quirements of § 761.l{f) and the defini
tion of excluded manufacturing proc
ess at § 761.3, PCB-generating manu
facturing processes or importers of 
PCB-containing products shall be con
sidered "excluded manufacturing proc
esses" only ·when the following condi
tions are met: 

<a) Data are reported to the EPA by 
the owner/operator or importer .con
cerning the total quantity of PCBs in 
product from excluded manufacturing 
processes leaving any manufacturing 
site in any calendar year when such 
quantity exceeds 0.0025 percent of 
that site's rated capacity for such 
manufacturing processes as of October 
l, 1984; or the total quantity of PCBs 
imported in any calendar year when 
such quantity exceeds 0.0025 percent 
of the average total quantity of such 
product containing PCBs imported by 
such importer during the yearS · 1978, 
1979, 1980, 1981 and 198.2. 

Cb) Data are reported to the EPA by 
the owner/operator concerning the 
total quantity of inadvertently gener
ated PCBs released to the air from ex
cluded manufacturing processes at any 
manufacturing site in any calendar 
year when such quantity exceeds 10 
pounds. 

Cc) Data are reported to the EPA by 
the owner/ operator concerning the 
total quantity of inadvertently gener
ated PCBs released to water from ex
cluded manufacturing processes from 
any manufacturing site in any calen-

§761.193 

dar year when such quantity exceeds 
10 pounds. 

<d> These reports must be sub1nitted 
to the U.S. Environmental Protection 
Agency, Document Processing Center, 
P.O. Box 2070, Rockville, Maryland 
20852, Attention: PCB Notification. 

<Sec. 6, Pub. L. 94-469, 90 Stat. 2020 c 15 
u.s.c. 2605) 

(Approved by the Office of Management 
and Blidget under control number 2070-
0008> 
[49 FR 28192, July 10. 19841 

§ 761.193 Maintenance of monitoring 
records by persons who import. n1anu
facture, process, distribute in com
merce, or U!le chemicals contair.ing in
advertently generated PCBs. 

<a> Persons who import, manufac
ture, process, distribute in commerce. 
or use chemicals containing PCB::,i 
present as a result of inadvertent gen
eration or recycling who perform any 
actual monitoring of PCB concentra
tions must maintain records of any 
such monitoring for a period of three 
years after a process ceases operation 
or importing ceases, or for seven years, 
whichever is shorter. 

Cb) Monitoring records maintained 
pursuant to paragra,ph <a> of this sec
tion must contain: 

(1) The method. of analysis. 
(2) The results of the analysis, in

cluding data from the Quality Assur-
ance Plan. · 

C3> Description of the sample matrix. 
( 4) The name of the analyst or ana

lysts. 
(5) The date and time of the analy. 

sis. 
(6) Numbers for the lots from which 

the samples are taken. 

<Approved by the Office of Management 
and Budget under control number 2070-
0008) 

(Sec. 6, Pub. L. 94-469, 90 Stat. 2020 <15 
u.s.c. 2605) 
(49 FR 28193, July 10, 19841 
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ENERGY CONSERVATION 469.930 

(d) Set a reasonable time schedule for effec
tive implementation of the elements set forth in 
this section. · 

(2) The commercial . energy audit program 
submitted under subsection (1) of this section 
shall specify whether the publicly owned utility 
proposes to charge the customer a fee for the 
energy audit and, if so, the fee amount. [1981 c.708 
§§15, 16] 

469.890 Publicly owned utility to adopt 
commercial energy conservation program; 
fee •. (1) .Within 365 days .after November 1, 
1981, the director shall adopt rules governing 
energy conservation programs prescribed by ORS 
469.895, 469.900 (3) and this section and may 
provide for coordination among electric utilities 
and gas utilities that serve the same commercial 
building. Within 180 days of the adoption of rules 
by the director, each covered publicly owned 
utility shall present for the director's approval a 
commercial energy conservation services pro
gram which shall, to the director's satisfaction: 

(a) Make information about energy conserva
tion available to all commercial building custom
ers of the covered publicly owned utility, upon 
request; 

(b) Regularly notify all customers in commer
cial buildings of the availability of the services 
described in this section; and 

(c) Provide to any commercial building cus
tomer of the covered publicly owned utility, upon 
request, an onsite energy audit of the customer's 
commercial building, including, but not limited 
to, an estimate of the cost of energy conservation 
measures. 

(2) The programs submitted and approved 
under this section shall include a reasonable time 
schedule for effective implementation of the ele
ments set forth in subsection (1) of this section in 
the service areas of the covered publicly owned 
utility. ' 

(3) The commercial energy conservation 
services program submitted under subsections (1) 
and (2) of this section shall specify whether the 
covered publicly owned utility proposes to charge 
the customer a fee for the energy audit and, if so, 
the fee amount. [1981 c.708 §§18, 19] 

469.895 Application of ORS 469.890 to 
469.900 to publicly owned utility. (1) ORS 
469.890, 469.900 (3) and this section apply in any 
calendar year to a publicly owned utility only if 
during the second preceding calendar year sales of 
electric energy by the publicly owned utility for 
purposes other than resale exceeded 750 million 
kilowatt-hours. For the purpose of ORS 469.890, 

469.900 (3) and this section, a publicly owned 
utility with sales for nonresale purposes in excess 
of 750 million killowatt-hours during the second 
preceding calendar year shall be known as a 
"covered publicly owned utility." 

(2) ORS 469.890, 469.900 (3) and this section 
shall not apply to a covered publicly owned utility 
if the director determines that its existing com
mercial energy conservation services program 
meets or exceeds the requirements of those sec
tions. 

(3). Before the beginning of each calendar 
year, the director shall publish a list identifying 
each cbvered publicly owned utility to which ORS 
469.890, 469.900 (3) and this section shall apply 
during that calendar year. 

(4) Any covered publicly owned utility is 
exempt from the requirements of ORS 469.880 
and 469.885. [1981 c.708 §17] 

469.900 Duty of commissioner to avoid 
conflict with federal requirements. (1) The 
commissioner shall insure that each electric util
ity's commercial energy conservation services 
program does not conflict with federal statutes 
and regulations applicable to electric utilities and 
energy conservation in commercial buildings. 

(2) The commissioner shall insure that each 
gas utility's commercial energy conservation 
services program does not conflict with federal 
statutes and regulations applicable to gas utilities 
and energy conservation in commercial buildings. 

(3) The director shall insure that each cov
ered publicly owned utility's commercial energy 
conservation services program. does not conflict 
with federal statutes and regulations applicable to 
covered publicly owned utilities and energy con
servation in commercial buildings. [1981 c.708 §§5, 
10, 201 

Note: 469.900 (1) and (2) were enacted into law by the 
Legislative Assembly but were not added to or made a part of 
ORS chapter 469 or any series therein by legislative action. 
See Preface to Oregon Revised Statutes for further explana* 
tion. 

NORTHWEST INTERSTATE COMPACT 
ON LOW-LEVEL RADIOACTIVE WASTE 

MANAGEMENT 

469.930 Northwest Interstate Compact 
on Low-Level Radioactive Waste Manage
ment. The Northwest Interstate Compact on 
Low-Level Radioactive Waste Management is 
enacted into law by the State of Oregon and 
entered into with all other jurisdictions lawfully 
joining therein in a form as provided for as 
follows: 
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469.930 PUBLIC HEALTH AND SAFETY 

ARTICLE I 
Policy and Purpose 

The party states recognize that low-level 
radioactive wastes are generated by essential 
activities and services that benefit the citizens of 
the states. It is further recognized that the protec
tion of the health and safety of the citizens of the 
party states and the most economical manage
ment of low-level radioactive wastes can be 
accomplished through cooperation of the states 
in minimizing the amount of handling and trans
portation required to dispose of such. waste.s and 
through the cooperation of the states in providing 
facilities that serve the region. It is the. policy of 
the party states to undertake the necessary coop
eration to protect the health and safety of the 
citizens of the party states and to provide for the 
most economical management of low-level radio
active wastes on a continuing basis. It is the 
purpose of this compact to provide the means for 
such a cooperative effort among the party states 
so that the protection of the citizens of the states 
and the maintenance of the viability of the states' 
economies will be enhanced while sharing the 
responsibilities of radioactive low-level waste 
management. 

ARTICLE II 
Definitions 

As used in this compact: 
(1) "Facility" means any site, location, struc

ture or property used or to be used for the storage, 
treatment or disposal of low-level waste, exclud
ing federal waste facilities. 

(2) "Low-level waste" means waste. material 
which contains radioactive nuclides emitting pri
marily beta or gamma radiation, or both, in 
concentrations or quantities which exceed 
applicable federal or state standards for unre
stricted release. Low-level waste does not include 
waste containing more than 10 nanocuries of 
transuranic contaminants per gram of material, 
nor spent reactor fuel, nor material classified as 
either high-level waste or waste which is unsuited 
for disposal by near-surface burial under any 
applicable federal regulations. 

(3) "Generator" means any person, part
nership, association, corporation or any other 
entity whatsoever which, as a part of its activi
ties, produces low-level radioactive waste. 

(4) "Host state" means a state in which a 
facility is located. 

ARTICLE III 
Regulatory Practices 

Each party state hereby agrees to adopt prac
tices which will require low-level waste shipments 

originating within its borders and destined for a 
facility within another party state to conform to 
the applicable packaging and transportation 
requirements and regulations of the host state. 
Such practices shall include: 

(1) Maintaining an inventory of all gener
ators within the state that have shipped or expect 
to ship low-level waste to facilities in another 
party state. 

(2) Periodic unannounced inspection of the 
premises of such generators and the waste man-
agement activities thereon. . , . 

(3) Authorization of the containers in which 
such waste may be shipped and a requirement 
that generators use only that type of container 
authorized by the state. 

(4) Assurance that inspections of the carriers 
which transport such waste are conducted by 
propei· authorities and appropl'iate enforcement 
action is taken for violations. 

(5) After receiving notification from a host 
state that a generator within the party state is in 
violation of applicable packaging or transporta
tion standards, the party state will take appropri
ate action to assure that such violations do not 
recur. Such action may include inspection of 
every individual low-level waste shipment by that 
generator. 

(6) Each party state may impose fees upon 
generators and shippers to recover the cost of the 
inspections and other practices under this Arti
cle. Nothing in this Article shall be construed to 
limit any party state's authority to impose addi
tional or more stringent standards on generators 
or carriers than those required under this Article. 

ARTICLE IV 
Regional Facilities 

(1) Facilities located in any party state, other 
than facilities established or maintained by indi
vidual low-level waste generators for the manage
ment of their own low-level waste, shall accept 
low-level waste generated in any party state if 
such waste has been packaged and transported 
according to applicable laws and regulations. 

(2) No facility .located in any party state may 
accept low-level waste generated outside of the 
region comprised of the party states, except as 
provided in A1ticle V. 

(3) Until such time as paragraph (2) of this 
Article takes effect as provided in Article VI, 
facilities located in any party state may accept 
low-level waste generated outside of any of the 
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ENERGY CONSERVATION 469.930 

party states only if such waste is accompanied by 
a certificate of compliance issued by an official of 
the state in which such waste shipment origi
nated. Such certificate shall be in such form as 
may be required by the host · state · and shall 
contain at least the following: 

(a) The generator's name and address; 
(b) A description of the contents of the low

level ':Vaste container; 
(c) A statement that the low-level waste 

being shipped has been inspected by the official 
who issued the certificate or by an agent of the 
official or by a representative of the United States 
Nuclear Regulatory Commission, and found to 
have been packaged in compliance with applica
ble. federal regulations and such additional 
requirements as may be imposed by the host 
state; and 

(d) A binding agreement by the state of origin 
to reimburse any party state for any.liability or 
expense incurred as a result of an accidental 
release of such waste, during shipment or after 
such waste reaches the facility .. 

· ( 4) Each party state shall cooperate with the 
other party states in determining the appropriate 
site of any facility that might be required within 
the region comprised of the party states, in order 
to maximize public health and safety while mini
mizing the use of any one party state as the host 
of such facilities on a permanent basis. Each 
party state further agrees that decisions regarding 
low-level waste management facilities in the 
region will be reached through a good faith pro
cess which takes into account the burdens borne 
by each of the party states as well as the benefits 
each has received. 

(5) The party states recognize that the issue 
of hazardous chemical waste management is sim
ilar in many respects to that of low-level waste 
management. Therefore, in consideration of the 
State of Washington allowing access to its low
level waste disposal facility by generators in other 
party states, party states such as Oregon and 
Idaho which host hazardous chemical waste dis
posal facilities will allow access to such facilities 
by generators within other party states. Nothing 
in this compact shall be construed to prevent any 
party state from limiting the nature and type of 
hazardous chemical or low-level wastes to be 
accepted at facilities within its borders or from 
ordering the closure of such facilities, so long as 
such action by a host state is applied equally to all 
generators within the region comprised of the 
party states. 

(6) Any host state may establish a schedule of 
fees and requirements related to its facility to 

assure that closure, perpetual care, and mainte
nance and contingency requirements are met, 
including adequate bonding. 

ARTICLEV 
Northwest Low-Level Waste Compact 

Committee 

The governor of each party state shall desig
nate one official of that state as the person 
responsible for administration of this compact. 
The officials so designated shall together com
prise the Northwest low-level waste compact 
committee. The committee shall meet as required 
to consider matters arising under this compact. 
The parties shall inform the committee of exist
ing regulations concerning low-level waste man
agement in their states and sh.all afford all parties 
a.reasonable opportunity to review and comment 
upon any proposed modifications in such regula
tions. Notwithstanding any provision of Article 
IV to the contrary, the committee may enter into 
arrangements with states, provinces, individual 
generators or regional compact entities outside 
the region comprised of the party states for access 
to facilities on such terms and conditions as the 
committee may deem appropriate. However, it 
shall require a two-thirds vote of all such mem
bers, including the affirmative vote of the mem
ber of any party state in which a facility affected 
by such arrangement is located, for the commit
tee to enter into such arrangement. 

ARTICLE VI 
Eligible Parties and Effective Date 

(1) Each of the following states is eligible to 
become a party to this compact: Alaska, Hawaii, 
Idaho, Montana, Oregon, Utah, Washington and 
Wyoming. As to any eligible party, this compact 
shall become effective upon enactment into law 
by that party, but it shall not become initially 
effective until enacted into law by two states. Any 
party state may withdraw from this compact by 
enacting a statute repealing its approval. 

(2) After the compact has initially taken 
effect pursuant to paragraph (1) of this Article 
any eligible party state may become a party to 
this compact by the execution of an executive 
order by the governor of the state. Any state 
which becomes a party in this manner shall cease 
to be a party upon the final adjournment of the 
next general or regular session of its legislature or 
July 1, 1983, whichever occurs first, unless the 
compact has by then been enacted as a statute by 
that state. 

(3) Paragraph (2) of Article IV of this com
pact shall take effect on July 1, 1983, if consent is 
given by Congress. As provided in Public Law 
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96-573, Congress may withdraw its consent to the 
compact after every five-year period. 

ARTICLE VII 
Severability 

If any provision of this compact, or its 
application to any person or circumstance, is held 
to be invalid, all other provisions of this compact, 
and the application of all of its provisions to all 
other persons and circumstances, shall remain 
valid; and to this end the provisions of this 
compact are severable. 

[1981 c.479 §1] 

469.935 State appointee subject to Sen~ 
ate confirmation. The Oregon appointee to 
the Northwest Low-Level Waste Compact Com
mittee shall be subject to Senate confirmation 
pursuant to section 4, Article III of the Oregon 
Constitution. [1981 c.497 §3] 

Note: 469.935 was enacted into law by the Legislative 
Assembly but was not added to or made a part of ORS chapter 
469 or any series therein by legislative action. See Preface to 
Oregon Revised Statutes for further explanation. 

469.950 Authority to enter into inter
state cooperative agreements to control 
power costs and rates. The State of Oregon 
shall pursue and may enter into an interstate 
cooperative agreement with the states of Wash
ington, Idaho and Montana for the purpose of 
making collective efforts to control Bonneville 
Power Administration wholesale power costs and 
rates by studying and developing a region-wide 
response to: 

(1) Federal attempts to increase arbitrarily 
the interest rates on federal funds previously used 
to build public facilities in the Pacific Northwest. 

(2) Federal initiatives to sell the Bonneville 
Power Administration. 

(3) Bonneville Power Administration rate 
increase and budget expenditure proposals in 
excess of their actual needs. 

(4) Regional uses of surplus firm power, 
including uses by existing or newly attracted 
Pacific Northwest industries, to provide long
term use of the surplus for job development. 

(5) Power transmission intertie access. [1985 
c.780 §1] 

Note: 469.950 was enacted into law by the Legislative 
Assembly but was not added to or made a part of ORS chapter 
469 or any series therein by legislative action. See Preface to 
Oregon Revised Statutes for fu1ther explanation. 

PENALTIES 

469.990 Penalties. (1) In addition to any 
penalties under subsection (2) of this section, a 

person who discloses confidential information in 
violation of ORS 469.090, wilfully or with crimi
nal negligence, as defined by ORS 161.085, may 
be subject to removal from office or immediate 
dismissal from public employment. 

(2) (a) Wilful disclosure of confidential infor
mationin violation of ORS 469.090 is punishable 
upon conviction, by a fine or not more than 
$10,000 or imprisonment for up to one year, or 
both, for each offense. 

(b) Disclosure of confidential information in 
violation of ORS 469.090 with criminal negli
gence, as defined by ORS 161.085, is punishable, 
upon conviction, by. a fine of not more than 
$1,000 for each offense. 

(3) Any person who violates ORS 469.825 
commits a Class A misdemeanor. [1975 c.606 §20; 
subsection (3) enacted as 1981 c.49 §11] 

469.992 Civil penalties. (1) A civil 
penalty in an amount not less than $1,000 per day 
nor more than $25,000 per day for each day of 
construction or operation in material violation of 
ORS 469.300 to 469.570, 469.590 to 469.621 and 
469.930 or in material violation of any site ce1tifi
cate issued pursuant to ORS 469.300 to 469.570, 
469.590 to 469.621 and 469.930 may be assessed 
by the circuit court. 

(2) Violation of an order entered pursuant to 
ORS 469.550 is punishable upon conviction by a 
fine of $50,000. Each day of violation constitutes 
a separate offense. 

(3) A civil penalty in an amount not less than 
$100 per day nor more than $1,000 per day may 
be assessed by the circuit court for a wilful failure 
to comply with a subpena served by the director 
pursuant to ORS 469.080 (2). 

(4) A civil penalty in an amount of not more 
than $25,000 per day for each day in violation of 
any provision of ORS 469.300, 469.530, 469.603 
to 469.621 and this section may be assessed by the 
circuit court upon complaint of the director or of 
any person injured by the violation. [Formerly 
453.994; 1977 c.794 §17; 1981 c.707 §13; 1983 c.273 §4] 

469.994 Civil penalty when dealer cer
tificate revoked. (1) The Director of. the 
Department of Energy may impose a civil penalty 
against a dealer if a final certification or dealer 
system certification is revoked under ORS 
469.180 (l)(b) or (3)(a) or (b). The amount of the 
penalty shall be equal to the total amount of tax 
relief estimated to have been provided under ORS 
316.116 to purchasers of the system for which a 
final certificate or dealer's certificate has been 
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Request for Authorization to Conduct Public Hearings on 
Proposed Rules to Establish Chapter 340, Division 120, 
Siting and Permitting Requirements for Hazardous Waste and 
PCB Treatment and Disposal Facilities, and to Amend Division 
110, Management of PCB. 

During the 1985 session, the Oregon Legislature enacted Senate Bill 138. 
Later to be known as Oregon Laws 1985--Chapter 670, this legislation 
establishes siting standards for hazardous waste and polychlorinated 
biphenyl (PCB) treatment and disposal facilities. Chapter 670 also directs 
the Environmental Quality Commission to adopt implementing rules by 
April 9, 1 986. 

Only two licensed hazardous waste or PCB treatment and disposal facilities 
exist in Oregon. Chem-Security Systems, Inc. operates a hazardous waste 
and PCB disposal facility about 10 miles southwest of the north-central 
Oregon town of Arlington. Tektronix operates a hazardous waste treatment 
facility at its Beaverton complex. 

Prior to the 1985 Oregon Legislative session, Chem-Security applied to the 
Department for a permit to operate an incinerator to destruct PCB at its 
Arlington site. During preparation of and public hearings on the proposed 
Air Contaminant Discharge Permit and other permits for the incinerator, it 
became apparent that the Commission and Department had the legal authority 
to address only the technical merits of the proposal. The Legislature 
debated various ways to address the broader aspects and impacts of siting 
the incinerator, and passed Chapter 670. Subsequently, Chem-Security 
withdrew its incinerator application. 

Chapter 670 requires the Commission and Department to address several new 
areas when considering an application for a hazardous waste or PCB 
treatment or disposal facility. These include the size of the facility, 
the origin of the waste, the facility's need and location, transportation 
of waste to the facility and the applicant's qualifications. The Act 
includes several provisions which regulate PCB treatment and disposal and 
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incorporate PCB into existing state hazardous waste statute. A copy of 
Oregon Laws--Chapter 670 is attached (see Attachment 5). 

The federal Resource Conservation and Recovery Act (RCRA) regulates 
hazardous waste management. However, RCRA leaves the details of regulating 
the siting of hazardous waste storage, treatment and disposal facilities to 
the states. In the last few years, very few facilities have been sited due 
in part to public fears and what is called the "Not In My Backyard" (NIMBY) 
syndrome. Because these facilities are needed across the nation, states 
have developed laws and rules addressing facility siting. Some states have 
adopted the authority to override local government decision-making when 
considering proposals to locate facilities. 

Several states, particularly eastern states, have spent the last two to 
four years developing detailed siting processes for hazardous waste 
facilities. As expected, the process is different in each state but most 
processes generally include specific locational standards, requirements for 
environmental impact analysis and extensive public involvement. Most state 
siting processes are too new to be judged for their success. 

Laws and rules that govern the siting of facilities generally seek to 
provide the public with a layer of protection for public health and 
safety and the environment in addition to existing pollution control laws 
and rules. The siting laws and rules also attempt to involve the public 
living near proposed facilities throughout the permitting process. Most 
states with siting regulations have concluded that facilities will not be 
accepted at the local level without an extra layer of protection and 
extensive public involvement. 

As preparation for rule drafting, Department staff researched and reviewed 
the literature on the siting of hazardous waste facilities. Several 
reports compare state siting processes and regulations. Others analyze 
NIMBY and public participation. Most call for innovative approaches so 
needed facilities can be sited. A list of reports reviewed by the 
Department is attached (see Attachment 6). 

The Department has worked to involve the public and interested parties in 
drafting these rules. The Chem-Security disposal facility is located in a 
rural county east of the Cascades, and I-84 and U.S. 97 are major 
transportation routes for hazardous waste. Therefore, involvement from 
east of the Cascades has been stressed. 

To assist the Department in drafting rules, the Director appointed a 12 
person policy advisory committee. Chaired by Judge John C. Beatty, Jr., 
the committee met eight times totalling over 50 hours. Each meeting was 
open to the public. The committee considered the major policy questions 
of Chapter 670, studied information on facility siting and reviewed 
preliminary rule drafts. A list of the policy advisory committee members 
is attached (see Attachment 7). 
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A technical advisors group was also appointed to assist the Department. 
The group was comprised of technical people from the Department and other 
state and local agencies. A list of the technical advisors is attached 
(see Attachment 8). 

Department staff held public information meetings around the state to 
solicit input and focus attention on this rulemaking process. Meetings 
were held in Portland, The Dalles, Pendleton, La Grande, Ontario, Burns, 
Klamath Falls, Bend, Eugene, Medford and Roseburg. Department staff met 
with 12 county commissions to discuss facility siting. More than 300 
people asked to be placed on a mailing list for this rulemaking. The 
Department prepared three fact sheets describing Chapter 670, the 
rulemaking schedule and proposals for draft rules. 

Several interested parties closely followed the Department's and 
committee's work and have commented throughout the process. Also, every 
county planning department was asked to review and comment on a preliminary 
draft of the rules. 

Alternatives and Evaluation 

Chapter 670 (S.B. 138) requires the Commission to adopt implementing rules. 
This report summarizes the important elements of what is being proposed and 
the alternatives considered by the Department and the policy advisory 
committee. The principal effects of what is being proposed are discussed, 
where applicable. 

1. The Department and the committee addressed where to place the 
implementing rules. Hazardous waste management regulations are contained 
in Divisions 100 through 108 and PCB management regulations are contained 
in Division 110. At first, staff included the proposed rules at several 
locations in these existing divisions. The committee recommended 
separating the proposed rules from the existing rules. The proposed rules 
were then placed in a new division (Division 120) where they would apply 
both to hazardous waste and PCB treatment and disposal facilities. The 
proposed Division 120 is attached (see Attachment 1). 

Divisions 100 through 108 incorporate federal rules by reference and only 
include rules when the state program is different from the federal program. 
However, Division 110 reprints most of the federal rules of 40 CFR 761 
while including a few additional rules. Both Division 110 and 40 CFR 761 
are attached (see Attachments 9 and 10). To make Division 110 
consistent with Divisions 100-108, the proposed PCB management rules would 
adopt 40 CFR 761 by reference and include only rules when the state program 
is different from the federal program. The rules would include provisions 
for PCB management as required by Chapter 670. The proposed amended 
Division 110 is attached (see Attachment 2). 

2. The rules would expand upon and clarify Chapter 670. One objective of 
the Department in this rule drafting is to create a procedure for siting 
that implements the law smoothly and understandably. Another objective is to 
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gain public confidence in the procedure. A third objective is to reject 
inappropriate proposals or sites at the earliest possible date so that the 
applicant, the Department and local government do not expend unnecessary 
resources. 

Two basic alternatives exist for implementing Chapter 670. Rules could 
provide fixed exclusionary standards for a proposed facility site to provide 
added protection for the public health and safety and the environment. Or, 
rules could require an applicant to demonstrate through an environmental 
impact analysis that the proposed facility site provides added protection for 
public health and safety and the environment as required by Chapter 670. 

The draft rules blend the two approaches. A few exclusionary standards 
would be part of the first step of the application procedure. Several 
additional criteria would be considered in the second step of the 
application procedure to show land use compatibility. However, 
exceptions to these additional criteria could occur if the applicant 
demonstrates that public health and safety and the environment are 
adequately protected. 

3. Chapter 670 allows the Commission to determine the classes of hazardous 
waste and PCB treatment and disposal facilities which shall be subject to the 
implementing rules. Note that the hazardous waste management rules of 
Division 100 to 110 would continue to apply to all hazardous waste and PCB 
treatment and disposal facilities. Through the implementing rules of Chapter 
670, the Commission can determine which classes of facilities will be subject 
to the additional requirements of Chapter 670 and Division 120. 

Section (2) of Rule 340-120-001 would make treatment and disposal facilities 
off the site of waste generation and land disposal facilities on the site of 
waste generation subject to all of the provisions of Division 120. Off-site 
facilities are typically large commercial facilities that serve many 
generators. Section (3) of Rule 340-120-001 would make hazardous waste and 
PCB facilities, except land disposal facilities, on the site of waste 
generation subject to only these Division 120 provisions: 340-120-010(2)(c), 
Technology and Design; 340-120-010(2)(e), Property Line Setback; 340-120-
010(2)(g), Owner and Operator Capability; 340-120-010(2)(h), Compliance 
History; 340-102-020, Community Participation; and 340-120-030, Permit 
Application Fee. On-site facilities are non-commercial facilities where 
waste generators manage their own waste. 

Those who favor applying none or only a few of the provisions of Chapter 670 
and Division 120 to on-site facilites say that to minimize transporting 
waste, on-site facilities should be encouraged. Also on-site facilities 
would be supplemental to other manufacturing activities and would generally 
handle lesser volumes of waste than off-site facilities. On-site facilities 
would remain subject to the extensive waste management requirements of 
Divisions 100 to 110. Those who favor making on-site facilities subject to 
all of the Division 120·provisions say that whether a facility is on or off
site does not necessarily determine its enviornmental impact or public 
acceptability. 
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For example, this rule would require on-site chemical treatment like what 
occurs at Tektronix at Beaverton to meet only those provisions of 
Division 120 that apply to on-site facilities. The rule would require off
site incinerators like what was proposed by Chem-Security to meet all of the 
provisions of Division 120. An alternative to Rule 340-120-001 would be to 

make all facilities subject to all of Division 120. 

4. Rule 340-120-005 would establish an additional step in the application 
procedure for facilities required to meet all of the siting provisions. 
Presently, an applicant must obtain a land use compatibility statement, 
usually from local government, and then submit a detailed technical 
application to the Department. The additional step (requesting an 
Authorization to Proceed) would be the first step and is a screen to 
eliminate inappropriate sites or proposals from further consideration. The 
screen contains several criteria that must be met to obtain an Authorization 
to Proceed. The screen provides an extra layer of protection for public 
health and safety and the environment and includes many of the provisions of 
Chapter 670. 

The Department was careful to not use the word "approval 11 at the first 
step. Concern has been voiced that the applicant and public might assume 
that passing the first step would mean a permit would be granted. 
Obtaining a Authorization to Proceed does not in any way imply that an 
applicant will receive land use approval or a technical permit. 

5. Rule 340-120-005 would also establish a period for the Department to 
accept applications, as required by Chapter 670. The Act allows the 
Commission to wait as long as 270 days after rule adoption to begin the 
application period. The committee recommended and the Department determined 
that the application process should begin as soon as possible so a potential 
applicant is not needlessly delayed. 

The initial period for an applicant to submit an Authorization to Proceed 
request would open May 15, 1986 and would close January 1, 1987. After the 
closure, the Department and Commission could act on any of the requests 
received. Following the initial period, the Department could not accept a 
new request until the Commission determines that there is a need for an 
additional facility. This finding of need is required by Chapter 670. 

6. Section 9 of Rule 340-120-005 would require that most of the criteria 
of the Authorization to Proceed apply to exiting facilities upon permit 
renewal. Chem-Security expressed a concern to the committee that the 
Property Line Setback criterion would impact its Arlington facility because 
present and planned landfills are adjacent to its east property line. 
Chapter 670 prohibits the implementing rules adopted by the Commission from 
applying to Chem-Security during its present permit renewal, but the rules 
could apply during the next permit renewal. The permit can be issued for any 
period of time to a maximum of ten years. 
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The duration of Chem-Security next permit has not been determined. 
Therefore, the policy advisory committee chose eight years as a realistic 
period to delay applying the Property Line Setback criterion to Chem 
Securities. This eight year period would give the company time to either 
acquire additional land or replan the use of its site. Chem-Security's 
representatives took part in the committee's deliberations on this matter and 
believe that if additional land cannot be acquired, it would have to 
significantly modify its disposal plans. 

The Property Line Setback criterion would apply upon rule adoption to the 
treatment facility at Tektronix. However, the company has indicated that 
the proposed setback is already being met. 

7. Rule 340-120-010 contains the criteria which would have to be met to 
obtain an Authorization to Proceed. The criteria are Need, Capacity, 
Technology and Design, Location, Property Line Setback, Groundwater 
Protection, Owner and Operator Capability and Compliance History. The 
Capacity criterion generated the most discussion within the policy advisory 
committee. The Capacity criterion implements Section 4(4) of Chapter 670. 
This is the key section of the Act and perhaps the most difficult one to 
address. 

Much of the concern about Chem-Security's proposed PCB incinerator focused on 
its service area. Waste originating in states west of the Mississippi was to 
be brought to the facility via the company's Kettleman Hills, California 
facility. The Legislature did not want facilities in Oregon serving that 
large of a service area. 

The Commerce Clause of the U.S. Constitution limits each state's ability to 
restrict the free movement of commerce between states. For example, Oregon 
probably could not prevent waste originating in another state from coming to 
a facility located in Oregon. However, the Commerce Clause and federal law 
do not require the state to have facilities to serve waste originating in 
other states. 

It makes sense to approach hazardous waste treatment and disposal on a 
regional basis. In December 1985, Congress approved several interstate 
compacts for groups of states so that low-level radioactive waste disposal 
could be managed regionally. Congressional approval is needed to exempt the 
compacts from the Commerce Clause. The compact for eight northwest states 
prohibits low-level radioactive waste originating outside the compact states 
from being disposed of at facilities in states that are part of the compact. 
A copy of the Northwest Interstate Compact on Low-Level Radioactive Waste 
(Northwest Compact) is attached (see Attachment 11). 

Only Article IV, Section 5 of the Northwest Compact applies to hazardous 
waste. Section 5 requires states with hazardous waste facilities to allow 
access to those facilities by generators in the other states of the compact. 
The Commerce Clause likely requires this access anyway. 



EQC Agenda Item F 
Page 7 
ZF802 

Rule 340-120-010(b) would place a minimum and maximum size on each off-site 
commercial facility. The minimum size addresses Chapter 670's direction to 
the Commission to limit the number of facilities in Oregon. For example a 
commercial incinerator would have to be designed large enough to treat the 
identified incinerable waste generated in Oregon. 

As drafted in Rule 340-120-010(b), the language governing the maximum size of 
a facility is as follows: 

"The facility shall not be sized greater than needed to treat or dispose 
of waste generated, or reasonably projected to be generated over the 
next 10 years, in states that are parties to the Northwest Interstate 
Compact on Low-Level Radioactive Waste Management." 

The maximum size addresses Chapter 670 1 s direction to the Commission to 
limit the size of a facility and where legally possible, its service area. 
For example, a commercial incinerator could be no larger than needed to 
treat incinerable waste generated in the states which are parties to the 
Northwest Compact. 

The policy advisory committee discussed an alternative to the draft rule. 
Several committee members were concerned that language defining maximum 
capacity would result in only Oregon facilities handling the waste 
generated in the Northwest Compact states. Alternative language is as 
follows: 

"The facility shall not be sized greater than needed to treat or dispose 
of waste generated, or reasonably projected to be generated over the 
next 10 years in Oregon or in states that are parties to a binding 
interstate compact which includes Oregon, and specifically written for 
hazardous waste." 

This language would limit the size of a facility to what is needed to manage 
waste generated in Oregon, until a hazardous waste compact is approved by 
Congress. The language may initiate regional discussions on hazardous waste 
management and prevent Oregon facilities from being sized to serve other 
states until a regional approach is agreed upon. 

The rule language of 340-120-010(2)(b)(C) would direct the Commission to 
favor a proposed facility which is sized to minimize the risk of transporting 
waste in Oregon, if the criteria of 340-120-010(2) are met. Indirectly, this 
language would encourage applicants to size a proposed facility closer to 
what is needed to manage Oregon waste rather than what is needed to manage 
Northwest Compact state waste. This may be very important if the Department 
and Commission consider competing applications. 

The language governing capacity is a key part of the proposed rules. The 
Department especially encourages comments on the proposed language at the 
public hearings or in writing during the public comment period. 
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8. The Property Line Setback criterion would provide a buffer between 
waste management activities and surrounding land. A 250 foot separation 
distance would be required for on-site treatment or disposal facilities 
such as the facility at Tektronix. This distance would apply to an on-site 
incinerator as well. 

Off-site facilities, except land disposal facilities, would have at least a 
500 foot separation distance. For example, an off-site commercial 
incinerator, such as the one proposed by Chem-Security, would have at least 
this separation distance. Land disposal facilities, such as the disposal 
facility operated by Chem-Security, would have at least a 1000 foot 
separation distance. 

The primary objective for a separation distance is to provide an extra 
margin of safety for the unplanned or unpredictable accident. The 
separation distance also protects adjacent land uses. Some committee and 
technical group members believe draft rule separation distances are not 
great enough. Since Oregon will likely host no more than a couple 
facilities, a greater separation distance for new facilities might be 
appropriate. 

Another alternative could create a greater separation distance but allow 
some uses within the separation. For example, a quarter or half mile 
separation could be required for off-site incinerators and disposal 
facilities but uses other than residential, commercial and/or agricultural 
uses could occur within the separation. 

While the Property Line Setback criterion would be a continuous 
requirement, the Location criterion would apply only at the time of siting 
a facility. The committee discussed the problem of development occurring 
too close to a facility once it is operating, but believed the local land 
use authority was the proper body to address future development. 

9. Rule 340-120-015 would list the criteria that must be considered as 
part of the findings for land use compatibility. Several criteria must 
be addressed to implement Chapter 670 and to maximize protection of public 
health and safety and the environment. Many of these criteria are already 
defined in local comprehensive plans. 

Before issuing a permit, the Department is ultimately responsible for 
determining if a proposed hazardous waste or PCB facility is compatible 
with the statewide land use goals and the local comprehensive plan. 
However, the Department expects local government to determine the 
compatibility and to make findings supporting its decision. This process 
is governed by OAR Chapter 660, Division 31, State Permit Compliance and 
Compatibility. 

Rule 340-120-015 would give local government the opportunity to consider 
the listed criteria when findings are made to support a compatibility 
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decision. If local government does not address the criteria during its 
land use compatibility review, the Department would consider the criteria and 
make appropriate findings. 

The criteria of this rule would not be fixed and exceptions to the 
criteria would be allowed. An alternative would require these criteria to 
be met, not considered. The Department has chosen the draft language to 
allow flexibility in the siting process. 

Each county planning department was asked to comment on 340-120-015 and 
particularly whether these criteria should be considered or met. Of the 
half dozen comments received so far, one planning director favored 
mandatory criteria while the others were generally comfortable with the 
flexible criteria. 

10. Rule 340-120-015(1)(a) would separate a proposed facility from an 
urban growth boundary to minimize the potential for public exposure. 
Originally staff offered a much more limiting rule to the committee. A 
proposed facility would have been at least three miles from the urban growth 
boundary and one additional mile for each 20,000 people inside the boundary, 
to a maximum of 15 miles. This alternative would more likely assure that 
urban growth does not someday surround a facility. Since this criterion must 
be considered, not met, the distance could be less if conditions warrant. 

The committee supported the present draft rule language because the 
alternative would exclude much of the Willamette Valley from consideration. 
The alternative would be difficult to sell to Eastern Oregonians and would 
be predicting urban growth patterns too distant in the future. Another 
alternative to this rule would be to limit the siting of a facility to an 
area that has a population density less than so many people per acre or 
square mile. This alternative may be difficult to apply. 

11. Rule 340-120-020 would require community participation during a 
facility application review. Meaningful involvement by the host community 
is essential to gain local acceptance and approval. The Department and 
policy advisory committee reviewed several studies and reports which 
emphasized the importance of community participation. These documents 
generally concluded: 

a. Residents near a proposed facility must be involved in the permitting 
process from the very start; 

b. These residents often believe that government is not looking out for 
their interests; 

c. A local committee may be the best method to provide a forum for 
citizen questions and concerns; 

d. The local comunity should receive benefits to offset the (perceived) 
liability of hosting a facility. 
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Section (2) of Rule 340-120-020 would require a local committee to provide a 
forum for citizen comments and concerns about a proposed facility and to 
prepare a written report summarizing these concerns and the manner in which 
the company is addressing them. The committee would function as an advisory 
committee to the Department with minor expenses like travel and meal costs 
paid by the Department. 

The local committee would be optional once a facility is sited. An 
alternative would be to maintain a local committee to provide an ongoing 
forum for public information, questions and concerns about a facility. 
Since an ongoing committee will not be needed in every case, the draft rule 
would allow the Director to continue a committee as needed. 

The policy advisory committee debated the function, composition and 
responsibilities of a local committee. The advisory committee favored 
giving the local committee as much independence as possible and even its 
own funding. The advisory committee supported providing funds from the 
facility's permit application fee and favored limiting the committee's 
spending of the funds only when it involved litigation. However, the 
Department does not have the statutory authority to grant funds to an 
independent local committee. 

During the public comment period, the Department is interested in receiving 
comments on the concept of an independent local committee which is funded by 
the Department or from some other source. After receiving comments, the 
Department will study the options available for granting the committee funds 
and determine if new legislation is desireable for this purpose. 

12. Rule 340-120-020(5) would recommend that local government and an 
applicant consider negotiating an agreement to address a proposed 
facility's potential impact. A community is usually reluctant to host a 
facility because often its residents believe they are assuming a burden for 
the benefit of others. Unless this perceived burden is addressed, 
residents near a proposed site may not accept a facility under any 
circumstances. 

Some states are attempting to address the perceived burden by requiring 
mitigating measures in the host community. For example, New Jersey levies 
a 5% gross receipts fee on waste entering a disposal facility and passes 
the fee on to the host community. Other states require the applicant and 
host community to address mitigation before approving a facility. While 
the approaches may be different, the objective is to create a process that 
enhances the chance of siting a needed facility. 

For example, an agreement between the applicant and local government could 
address those things that might need change or improvement because of the new 
facility's real or perceived burden on a local community. An agreement could 
address the adequacy of or need for fire, police and health department 
training and equipment, special community monitoring, and transportation 
safety. These have and will continue to be of significant public concern 
when a new facility is proposed and an agreement is one way to address them 
in a positive and constructive manner. 
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The Department and Commission do not have the statutory authority to require 
an agreement between applicants and local government. Therefore, Section (5) 
of Rule 340-120-020 would only recommend that such an agreement be 
negotiated. The Department would appreciate comments on whether such 
statutory authority should be sought. 

13. Rule 340-120-025 addresses the transportation of waste. Based upon 
public input to date, the transportation of waste is of greater concern 
than any other facility siting issue. The Oregon Public Utility 
Commissioner has primary authority over transportation of hazardous 
materials and waste. Laws enacted by the 1985 Legislature give the Public 
Utility Commissioner and the State Department of Transportation new powers 
to regulate transportation of hazardous materials and waste. 

Hazardous waste accounts for less than five percent of the hazardous 
materials and waste transported on the state's highways. The Department 
has no authority to regulate waste transporters. Still, the public wants 
the Department to do what it can to promote safe transportation of waste. 

To address this concern and the transportation language of Chapter 670, the 
Department has drafted 340-120-015(1)(h) and 340-120-025. Rule 340-120-015 
lists the criteria to be considered during the determination of land use 
compatibility. Subsection (1)(h) requires appropriate highway or 
transportation departments to review routes to a proposed facility for 
safety. The criterion states that their recommendations for improvements 
should be implemented before the facility operates. While not defining who 
would pay for the improvements, the criterion would address highway safety 
near the facility. 

Rule 340-120-025 would require a facility owner or operator to own or 
contract for a spill response team to respond to spills within 50 miles of 
the facility. Also, if a transporter bringing waste to the facility fails to 
arrange for a spill cleanup, the facility owner or operator would have to 
arrange for the cleanup. 

The Department and committee first favored a rule to require each hazardous 
waste transporter to have a cleanup team under contract. However, the 
Department does not have the legal authority to regulate waste 
transporters. Another alternative would be to have the facility 
operator have a cleanup team under contract for any waste traveling to the 
facility. Chem-Security objected to this alternative because of its 
potential increased liability. Rule 340-120-025 would apply to Chem 
Securities upon its next permit renewal. 
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14. PCB disposal is currently regulated by Division 110. The proposed rules 
would entirely delete the Division 110 text as it now exists, incorporate the 
federal rules of 40 CFR 761 by reference, and add language to implement 
Chapter 670. 

Rule 340-110-070 would require an incinerator designed to dispose of PCB 
to also incinerate hazardous waste. Chapter 670 requires a PCB incinerator 
to incinerate a reasonable ratio of hazardous waste. The Department 
considered two alternatives to implement Chapter 670. The ratio of hazardous 
waste could be set in a rule. Or, the Commission could determine a 
reasonable ratio for each proposed facility. The Department favors 
establishing a minimum ratio of 50% now. 

Both Rules 340-110-070(5) and 075(2) would require an application for PCB 
disposal to include the same information already required for hazardous 
waste incineration and disposal. 

Summation 

1. The Commission is required to adopt implementing rules for Oregon Laws 
1985--Chapter 670 within 270 days of the effective date of the Act. 

2. Chapter 670 requires the Department and Commission to address several 
new areas when considering an application for a hazardous waste or PCB 
treatment or disposal facility. 

3. The Department proposes that the Commission adopt a new division 
containing siting and permitting requirements for hazardous waste and PCB 
treatment and disposal facilities. 

4. The Department proposes that the existing rule division managing PCB 
be replaced with a rule division which primarily references the federal 
rules of 40 CFR 761. 

5. All hazardous waste and PCB facilities off the site of waste generation 
and land disposal facilities on the site of waste generation would be subject 
to all of the new siting and permitting requirements. Other than land 
disposal facilities, facilities on the site of waste generation would be 
subject to only some of the new requirements. 
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6. An additional step in the application procedure would be established 
to eliminate inappropriate proposals or sites from further consideration. 
This screening step, called requesting an Authorization to Proceed, mandates 
that certain criteria be met before applying for local land use approval and 
a permit from the Department. 

7. An initial application period for proposed facilities would be 
established, beginning May 15, 1986 and ending January 1, 1987. Applications 
accepted after January 1, 1987 must be preceded by a Commission finding that 
a need exists for a new facility. 

8. A facility would not be sized less than what is needed, in 
conjunction with existing facilities, to treat or dispose of waste 
generated, or projected to be generated over the next ten years, in 
Oregon. A facility would not be sized greater than needed to treat or 
dispose of waste generated, or reasonably projected to be generated over 
the next ten years, in states that are parties to the Northwest Interstate 
Compact on Low-Level Radioactive Waste Management. 

9. A property line setback of 250 feet would be required for on-site 
treatment and disposal facilities including incinerators. A 500 foot 
setback would be required for off-site facilities, other than land 
disposal facilities. A 1000 foot setback would be required for land 
disposal facilities. 

10. A property line setback would be required for existing facilities. 
The Chem-Security Systems, Inc. disposal facility would have to meet the 
property line setback requirement eight years from rule adoption. 

11. Land use compatibility findings would have to consider several 
criteria to protect public health and safety and the environment. 

12. A site-specific local committee would be appointed to encourage 
community participation during a facility application review. The committee 
could be continued by the Director to provide a forum for the public once a 
facility operates. 

13. An agreement between an applicant and the local government is 
recommended to address a proposed facility's potential local impact and 
perceived burden. 

14. An incinerator licensed to burn PCB would have to burn more hazardous 
waste than PCB. 
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Director's Recommendation 

Based upon the Summation, it is recommended that the Commission authorize 
public hearings on the proposed rules establishing siting and permitting 
requirements for hazardous waste and PCB treatment and disposal facilities 
(Division 120), and amending existing rules fer the management of PCB 
(Division 110). 

Attachments 1 • 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 

Bob Danko:f 
Phone: 229-5769 
February 18, 1986 
ZF802 

Fred Hansen 

Proposed Division 120 
Proposed Amended Division 110 
Rulemaking Statements 
Public Hearings Notice 
Oregon Laws 1985--Chapter 670 
A List of Reports Reviewed by the Department 
Policy Advisory Committee 
Technical Advisors 
Federal PCB Rule (40 CFR 761) 
Oregon Administrative Rules--Division 110 
Northwest Interstate Compact on Low-Level Radioactive 
Waste 



ATTACHED WRITTEN TESTIMONY WAS SUBMITTED DURING PUBLIC HEARING 

PERIOD ON PROPOSED RULES ESTABLISHING SITING AND PERMITTING 

REOUIREMENTS FOR HAZARDOUS HASTE AND PCB TREATMENT AND DISPOSAL 

FACILITIES, AGENDA ITEM G. 
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"lmagineering a cleaner world" 

RJEDEL 
ENVIRONMENTAL SERVICES, INC. 

March 15, 1986 

Dear Sirs: 

D Ponlano Oiv.s1on 
Foot of N Ponsrnoulh Avo 
P Q_ Bo~ 5007 
Ponland. OA 97208 
(5031 286-4656 

D St. Louis Division 
529 Spirit ol 51 Louis Blvd 
Chesterlreld, MO 63017 
(3141 532 7660 

0 San Francisco Div1s1on 
230 Cuwng Blvd 
A>ehrnond, CA 94802 
!4151 234-7400 

0 Seaule D1v1sion 
90! Fairview A.ve_ No. 
P 0 Bo~ 1730 
Seattle, WA 98111 
!206> 622-2900 

It 1s apparent that if adoptea as proposed, rule 340-120-010 
(Z)(b)(C) favors the siting of an incinerator at the Chem-Waste 
facility near Arlington, Oregon. RES feels that the proposed language 
will eliminate genuine competition since other provisions of the law 
make it virtually impossible to site an incinerator closer to the 
metropolitan or industrialized areas of the State of Oregon. RES 
urges the Environmental Quality Commission to reconsider this rule and 
not adopt regulations which would favor the existing facilit,y at 
Arlington. 

Sincerely, 

JGLH: bw 

For Fast Emergency Response, Ca!l Environmental Emergency Services Co. 
on 24-Hour Hot!ine 18001 334-0004 



OSPJRG~ 
OREGON STATE PUBLIC INTEREST RESEARCH GROUP 

027 SW Arthur St. 
Portland. OR 97201 

(503) 222-9641 

Statarent of Sara L. Laurrann 
before the 

Oregon Department of Environmental Quality 
Suggested Revisions 'lb 

The PrOJ::osed Rules to Establish Si ting Standards and 
Pennitting Requirerrents for Hazardous waste and PCB 

Treatment and Disposal Facilities 
March 17, 1986 

G:xxl. norning. I would like to thank the Department of Environmental 

Quality for the opportunity to sul:mit this statarent. My name is 

Sara Laurrann. I am the Staff Attorney for the Oregon State Public Interest 

Research Group. OSPIRG is Oregon's largest consumer and environmental 

organization with over 30,000 citizen members and over 45,000 student 

members. 

First, I \>Duld like to corrrrend the Policy Advisory Cornnittee anq. 

the DEQ staff responsible for promulgating the proposed rules. I 

attended many of the Policy Advisory Cornnittee meetings and was 

encouraged to see a diverse group of people and interests represented 

and cooperating and =rking with one another to advise the DEQ staff. 

Recognizing the extrerre danger to human health and the environment 

from an inevitable spill or leak fran a hazardous waste or PCB treatment 

or disposal facility, OSPIRG suggests that the proposed rules be 

amended in the following places. 

1. IDcation/Lesser Distance 

OSPIRG reconrnends that proposed Division 340-120-010 (2) (d) (B) 

be deleted. It seems that if the one mile standard is chosen it should 

be adhered to. If a facility were indeed sited less than one mile 

fran schools, churches, hospitals, nursing homes, retail centers, 

stadiums, auditoriums and residences not owned by the applicant, or 

wilderness, public open space, preserves or parks, private parks, 
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and recreational trails as designated or identified in the applicable 

local canprehensive plan or zoning maps - the public health and safety 

of citizens and the environrrent ~uld be afforded less protection than 

is prudent. 

2. Portable Hazardous waste and PCB Treatrrent Disposal Facilities 

While we recognize that the arrount of waste treated by a portable 

unit will undoubtedly be less than that treated by a permanent off-site 

disposal facility, we believe people wto live near a temporary site 

should be afforded the sarre protections as people living near a 

permanent site. We feel that the possibility for an accident at a 

portable treatrrent facility is at least as likely as an accident at a 

permanent facility. 'lherefore, OSPIRG recorrrnends that portable treatment 

facilities also conform to the proposed siting rules. OSPIRG reconmends 

that proposed Division 340-120-001(4) (a} be deleted. 

3. Distance Requirerrents 

Consider the following examples: if a site were built in the Portland 

area, with its estinated popluation of 371,500, the incinerator ~uld 

be three miles from the urban growth J:oundary. If a site were built in 

the Baker area, with an estimated population of 9,510, the incinerator 

could be only t= miles away from the urban growth l::oundary. Finally, 

if an incinerator were built in the Arlington area, with its estimated 

poluation of 440, the incinerator could be located only one mile from the 

urban growth l::oundary. Why should Oregonians living in Baker or 

Arlington be closer to an incinerator than those living in Portland 

and so afforded less distance for safety than are Portlanders'? Certainly, 

we are all citize.'ls of Oregon and should be provided the sane protections. 

Again, should not each individual Oregonian be given the sane protection 
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regardless of the school, church they attend or the rrrunicipal watershed 

from which their water comes. OSPIRG has the same concerns <'or 

the rules in Division 340-120-015(1) (bl (A-G) and 340-120-015(1) (c) (A-H). 

OSPIRG recomnends that Division 340-120-015 be amended so that all facilities are 

sited at least three miles from any urban growth boundary or other 

entity listed in these sections of the proposed rules. 

4. Transportation Route 

OSPIRG supports the proposed rule which requires l!Dre than one 

transportation route to the facility. However, we are concerned that 

the lesser traveled route may fall into disrepair. Therefore, we 

propose that Division 340-120-015(1) (g) be amended so that both 

transportation routes be at all times equally accessible, safe and 

maintained. 

Thank you. I ~>Uld be glad to answer any questions you may have 

regarding my remarks. 



Statement 

to the 

Oregon Department of Environmental Quality 

March 18, 1986 

at the Puglic Hearing in Arlington 

Good evening. My name is Oella Heideman. I am here thia evening 

representing Chem-security syatems, Incorporated. 

The proposed rules being discussed here this evening are lengthy, 

comprehensive in nature, and will have a profound impact on the 

future of hazardous waste and PCB treatment and disposal 

facilities in the state. CSSI is preparing detailed colDl!lants on 

the entire package of proposed rules and these will be formally 

sucmitted to the Department prior to the March 28 deadline. 

Since our comments are still being developed, I am not prepared 

to go into detail here tonight, but I will try to present a brief 

overview of the issues we see emerging and then comment more 

fully on proposed rule 340-120-020 on community Participation. 



In qeneral, CSSI'• comments will address several aspects ot the 

propoaed rules. Amonq them: 

l. Whether the need tor a new facility, or new technology 

at an existing facility in Oregon, should be dependent 

on capacities at existinq or planned facilities in 

other · states in the Northwest Interstate compact e-. 

Low-level Radioactive Waste Management, 

2. Whether the regulations should exempt certain types of 

hazardous waste activities and not exempt others if ADJ!: 

similar activity has the potential to impact human 

health or the environment, 

3. The deqree to ..,hich th~ regulations should prescribe 

technoloqy rather than define performance limits within 

~ich technoloqy must operate, 

4, Whether the operator of an existing facility can or 

should asswne the liabilities of others by having to 

respond to and mitigate emergencies beyond its control, 

and 

5. Other elements including the lenqth o:f an operating 

permit and the need for specificity when requests are 

made for public disclosure of information. 



Chem-security System• aqre.es with the Environmental Quality 

COllllllission's findinq that local COml!IUnity participation is impor

tant in the selection of hazardous waste and PCB treatment and 

disposal facilities. 

To encourage local participation in the sitinq of a proposed 

facility, the rules would require the Director ct the Department 

of Environmental QUality to appoint and utilize a committee com

prised at least partly of residents livinq near to, or alonq 

transportation routes to, the facility eite, and that at least 

one half ot the appointments shall be from a list of nominees 

submitted by the local government with land-use jurisdiction. 

Chem-Security systems strongly supports col\lllluni ty participation 

and believes that it should focus on local participation. The 

rules should require the Director to appoint a collllllittee com

prised Of a majority Of local interests. This will assure that 

they have the stronqer voice and that outside interests do not 

control the committee, Additionally, participation by local resi

dents employed by an applicant should be allowed so that the full 

spectrum ct views will be represented on the committee. The 

chairperson should be a local resident selected from the list of 

nominees submitted by the local government. 



The proposed rule tor cOllllllunit:Y participation would allow the 

Director t.o continue a coll1lllittee or appoint a new CoJlllllittl!le to 

review the "operation" of a facility once it is located and 

constructed. Chem-Security systems stronqly believes that the 

continued utilization of a local coml\littee or the appointment of 

a new comittee should l:ie left to the discretion of the local 

government body when a majority of local interests and citizens 

have expressed a desire to establish or maintain such a 

committee. The Leqislature specifically authorizes the Director 

to establish citizen advisory committees for the purpose of 

ptlecting a facility initially, but it did not authorize the 

Department to establish citizen committees to oyC1rsee the opera

tion of hazardous waste and PCS treatment and disposal 

facilities. 

CSSI agrees with the leqislature•s intentions and feels that lo

cal committee participation should revolve around 11sitinq" issues 

1:1.nd not oversite matters. 'I'hese are best left to the requlatory 

agencies. 

When a local committee is viewed by the local qovernment as being 

in the bast interest of the cOlllmunity, then a col'll!llunity informa

.ti.Qn colDlllittee should be established and all meetings should be 

open to the pul:ilic. The purpose of an inf9rmation committee 

should be to provide a forum tor local interests and citizens, 

public officials and manaqement of an existing or proposed 

facility to exchange infol'lllation, express interests and concerns 

and raiae pertinent questions. 



C\lrinq the past year, following extensive discussions with loca; 

officials and business and pul:llic interests, Chem-Security sys

tems considered several ways to foster and promote community 

dialoque al)out operations at our Arlington facility. 

We developed a co111111unity relations plan which included community 

meetinqs and a series of workshops on specific issues of interest 

to the community. The c_o111111unity relations plan was reviewed and 

disouased with interested members of the community. Although 

COll\ll\unity interest in reviewinq the plan appeared minimal because 

a relatively few numl:er of citizens attended the meetinq, the 

citizens who did attend provided us with valuable input and qood 

recommendations. 

The first workshop we held was to discuss the facility's contin

qency plan and emerqency response procedures. This meetinq was 

well attended, though not by interested citizens per se. We in

vited those officials, aqancies, and emergency services who are 

directly involved in the contingency plan so that the co11m1unity 

would have an opportunity to ask them questions directly. This 

format also offered the co?!ll!lunity an opportunity to provide com

ments and express their interests and concerns to thA full body 

of responsible agencies and officials. 



All you probably know, preparinq for 11. community meetinq or 

workshop, mailinq letters and notices, and placinq p~lic notices 

in the local paper ia time consuminq and expensive. A community 

relation• and information proqram must be developed to meet the 

specific needs of the community as a whole and we hope that more 

community mel'4bers participate in future discussions. Perhaps in

formal discussions are the preferred mechanism for citizen par

ticipation in some communities, rather than formal structured 

meetinqa whioh, in our recent experience, haven't been widely 

attended. 

' concerned Oreqonians for Proper waste Disposal is a public inter-

est qroup which has and continues to express an interest in our 

Arlington facility and the company is committed to providinq the 

necessary forum to promote dialoque with them. Richard Zwieq, 

CSSI general manager, recently spent approximately 5 hours with 3 

mlllllbers of the qroup on a Sunday afternoon and evening to discuaa 

issues of interest to them. The qroup has also been invited to 

tOUJ." the facility ao that they can qet a first-hand look at the 

facility for themselves. The dialoque has been useful and I 1 111 

sure beneficial to both parties, 

dialogue, 

CSSI hopes to continue this 



CSSI maintains an open door policy and in tact encourages 

citizens and orqanizations to visit the facility, We have found 

that conductinq facility tours is an excellent mechanism for 

promoting discussions about hazardous waste manaqement issues. 

We hope this discussion illustrates CSSI's committment to citizen 

participation and to further explain why we feel that community 

adv.isory committees should not be required or viewed by the 

Department as the preferred mechanism to promote community 

participation. It should be left to the community to decide hl:1l! 

and ~ and through what mechanisms they oboose to participate. 

Than~ you for this opportunity to express our views. 

···----~---



CONCERNED OREGONIANS FOR PROPER WASTE DISPOSAL 

Mr. Hearings Officer: 

Star Route Box 58 
Arlington, Oregon 97812 

1503) 454-2511. 454-2871. 454-2806 

March 18, 1986 

My name is Richard Harper. I live six miles east of Olex, and my wife 
and I are both farmers. Thank you for holding this hearing this evening, 
and for drafting these proposed draft rules. 

As Co-chairperson of Concerned Oregonians for Proper Waste Disposal, I 
would like to make four specific recommendations from our group regarding 
the proposed draft rules, Division 120, Hazardous Waste Management. 

First, COPWD supports section 340-120-020, the Community Participation 
section of the draft rules. A non-biased, on-going, local review committee 
can do nothing but help to establish a better rapport between an applicant 
and the general public. A committee such as this could also facilitate 
improved communication and information passed on to the public and local 
government involved in the siting and review process. This committee is 
beneficial because it would have a direct, recognized link with the DEQ. 
It would have a broad representation of committee members which could 
address the broad spectrum of hazardous waste concerns, and it involves the 
public at the earliest stages of any proposal. COPWD proposes also, that 
the provisions of these rules be applied to the sites which currently exist 
in the state. 

Third, COPWD would encourage the DEQ to adopt alternative language 
regarding capacity. Specifically: 

The facility shall not be sized greater than needed to treat 
or dispose of waste generated, or reasonably projected to be 
generated over the next 10 years in Oregon or in states that are 
parties to a binding interstate compact which includes Oregon, 
and specifically written for hazardous waste. 

Fourth, COPWD supports the property line set-back criterion of the 
draft rules and would like to propose two additions to this section. For 
future sites employing incineration as a disposal method and for existing 
sites using the same technology, that along with the required buffer zone, 
ground monitoring, and food web samples be taken both on and off site to 
monitor emmissions, environmental impact, and human health, co.ncu-rrent with 
the operation of said facilities. 

Overall, COPWD supports these draft rules and feels they are 
defin.itely workable and could be implemented to existing sites within the 
state. 



Finally, I would like to thank the Policy Advisory Committee on 
Hazardous Waste for the time and effort they put into their recommendations 
to the DEQ and to the DEQ itself for designing the draft rules and holding 
this hearing. 

Richard E. Harper 
Co-chair Concerned Oregonians for Proper Waste Disposal 

Les Ruark 
Co-chair Concerned Oregonians for Proper Waste Disposal 
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D2(J. Public Hearing, Arlington,OR 

'IE: Draft flules and PAC Recommendations 

I am Pamela Secord : .. nd I live in Arlington. After naving 

read the draft rules and Policy Advisory committees recommendations 

I have just a few comments. 

First of all, I support the implementing of the draft rules 

and recommendations. 

I would like to see the community participation provisions 

include existing sites as well as new sites. I personally 

believe that it woulCil benefit the company as well as the local 

community in understanding and avoiding conflicts. 

I would like to see the DEQ • submit an amendment to 33138 

in the next legislative session, granting part of the application 

fee to t~'le citizf~ri_s advisor·;; committee r"'·::r cech:-1ic.'3.l ~:;t!_'.·:1ies 

and independent analysis on permit applications. 

I suuport the concept of sizing limits of the facilities to 

accommodate need, limiting the size to no greater than needed to 

handle the amount of waste Oregon generates. 

I'd like to see the buffer zone be applied to the current CS3I 

site, and land use compacability issues resolved. 

I would like to see gro:.tn@ moni taring, both on amt off si ce, 

be implemented for new and existing sites using incineration as 

treatment. 

I do have one concern that is not really addressed, and that 

is the transportation of ALL hazardous materials during adverc;e 

weacher conditions. Is there some way that guidelines or rules 

could be set to prevent accidents involving these "1aterials, 

when such accidents could be preventable? 

I applaud the hard worlc the DEQ and the PAC has ixi_t into 

drafting these rules and recommendations. I want you to know 

that I personally appreciate your efforts and wnoleheartedly 

believe that the adoption of these rules is a giant step toward 

a safer and hopefully healthier Oregon. 

,Q ~,:·A"n ri 
"'.'ince_;;;!crely,. 

{J (Wt . c &<:J~ 
·Pamela 3ec0rd 
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March 18, 1986 

Department of Envirorunental Q,Uali ty 
P.O. Box 1760 
portland, oregon 
'77204 

This=letter is to exp~ess our supportfor the draft rules 

as proposed.·on hazardous wastes, particular:Ly those which 

relate to community participation. 

we also support the additional recommendations of the 

policy Advisory Committee in regards to the local citizen 

advisory committee implementation. 

As our ranch is within 5 miles of the hazardous waste 

site at Arlington, we have a long term interest in the proper 

monitoring of such waste. The aforementioned rules and 

r~11:0 , n~~t·ons help to ad~re. ss our concerns. 
/.)1.~ / 

tr ,. / Ut:tJ u ; LP. / c /., t. LJ 
N. · J. 1.re .· /M'ane D. '.fe~ · u-" "- / 

Star Route, Arlington, O~ 97812 

-··•• ·-·-----~--·~··---··- -- < -------··--·T-o·-··~-·-···. 
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March 21, 1986 

Comment directed to the Proposed Division 120 Hazardous Waste Management Plan 

Public Hearing, Baker, Oregon Monday, March 17, 1986 

(Please include the following cow.ments along with the spoken testimony.) 

Al though the present definition of "hazardous waste management" does not 

include the transportation and storage of radioactive materials, special 

recognition and precautionary measures should be taken to deal with future 

dangers. The storage and transportation of radioactive cargo should be in-

eluded in the new siting and pennitcing requirements for hazardous materials. 

Any.industry that is manufacturing, transporting or storing hazardous mater-

ials (including radioactive)·should be held accountable to state and local gov-

ernments for injuries. We fully endorse the resolution set forth by the Amer-

ican Public Heal th Associa7.ion. (Please see the final page of the enclosed 

HEAIL Packet). 

HANFOFD 

Should Hanford be chosen as the next high level waste repository 77,000 

tons of spent fuel would be trucked from plants back East. This equals 173,229 

truck/ trailer loads or 22, 4b5 trainloads. USDOE predicts one truckload of 

spent fuel arriving every 90 minutes. Je presently have a half dozen shipments 

of spent fuel ar.nually along I- 84, but may have to deal with 5800, 

'lhe Sierra Club estoimates that at a rate of 1.5 accidents per million 

miles traveled, there will be an expected 400 to 800 accidents. According to 

JDOE " Oregon could assume a greater risk of accidents than Washington if fuel 

rods a.re delivered be truck." ·The :no mile segment of Intersta•e between Ontario 
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and Umatilla will have 1.1 million annual miles traveled be high level trucks. 

Compare this with only thirty miles in Washington, averaging 157 ,000 vehicle 

miles. As the travel route begins to i'unnel and narrow to Hani'ord, 7.9 million 

residents aore i'ound at the thinning end. 

In the state of Oregon alone Baker has been chosen as the most likely site 

to have a serious radioactive materials spill. 01' all radioactive shipments 

coming into Oregon 90;: are I-84. According to William T. Dixon, ODOE's 

Siting and Regulation Division spokesperson, " a major omission in the DEA 

was the lack oi' a thorough consideration of rcute and site-specii'ic transpor

tation risks." In addition, Er'A,may have underestimated radiation doses to 

people during the cross-country delivery trips. When trucks are i'orced to 

pull over, radiation exposures are increased to bystanders. 

Who is liabte? All standard private insurance policies exclude coverage 

!'or damages i'rom a nuclear incident. '.Ihe i'ederail government does not accept 

unlimited liability in the event oi' a shipping accident that would mow faith 

in USDOE' s claims oi' safety. Si ting and permitting requirements for ha~airdous 

waste (including radioactive) should not be issued~ an individual or company 

can prove they shall assume all liability !'or production, transportation, and 

storage oi' their specii'ic hazardous material. 

* * * * 

Please include the i'ollowing under Oi'i'site Transpor~aticn Emergencies, p. 16 

MIDNIGHT Du'MPERS 

01' the 8.4 million tons oi' hazardous waste that is transported every year, 

8- 10,000 truckloads pass through Union and Baker counties. lhe Resource Conser

vation and Recovery Act has authorized a new tracking system to monitor hazardous 

waste shipments. According to h'illiam D. Ruckleshaus of EPA, " It will help 

--



ensure that hazardous w1.119te shipments which m111Y have been dumped or disposed 

of ill.egally or indescriminately are reported to EPA or state officials before 

they become a threat to the public or the environment." 

3 

It has been estimated that 20.t of the 8.4 mill.ion tons of transported wastes 

is disposed of illegally by "midr.ight dumpers". There are 50,000 enterprises 

that generate wastes; 15,000 transporters and 10,000 facilities that treat, 

store and dispose of toxic chemicals. ( These facts are about 3 or more years old). 

Any individual or company that is guilty of midnight dumping should be reported, 

penalized, and lose its priviledges for conducting. any operation in the state of 

Oregon for X ---- years, (See "US to track wastes in effort to end dumping") 

EFFECT!: VE MON! TOftIKG PROGRAM and coordination of county, police, fire and 

emergency services 

According to Rich ~uggins, a previous Emergency Management Officer for Union 

County, "Loose state and federal monitoring of hazardous waste transpo"t mllkes 

the problem serious in Union Ccunty." There is virtually no monitoring of substan

ces carried by truck. Of the 4, 848 annual railroad loads only Class A Explo

sives are reported to local fire departments, "All other subsumces, ir.cluding 

nammable solids, J..iquids, compressed gases, radioactive material and corrosive 

material go unreported to local '<Uthorities. " 

We feel only when effective coordination of county, police, fire ru:'.d emergency 

services is determined, can we then begin siting and pe!1!licting transportation 

through our state. ( See ""taff Prepares for radioactivity:' 1984 and 

11 Hazardous Materials Poses Risks " ) 

In addition we would like to have the following conce1'I!s addreosed: 

The cost of precautionary evacuations, cask SUPplier liability ( relating to radio

active transport), coverage for sabota.ge or theft, state and local expenses for 

evacuatic,m and emergency response, st.a.te a!lld local liability for poorly maintained 

r.oads and bridges. 
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Irradiation Plants and Transportaticn 

If food irradiation becomes a viable industry, in 10 years there may be 1000 

food irradiators operating near agricultural areas, cities, airports and seaports. 

That would be :!!) times more facilities using radioactive sources than the current 

SO nuclear plants. '!he Environmental Policy Ins ti tu"te has calculated that the amount 

of nuclear W'lste to go in and out of one ty pical plant every five yea;rs would be 

five times the total volume of low-level nucleair waste produced in the US in 1981. 

So far 200 state and local communities have imposed bans or restrictions on nuclear 

cargo transport because of the growing concern over the federal government's ap-

parent inability to protect communities from hazardcus waste. 

Since the Purex plant in Hanford is the only place that reprocesses waste into 

·cesium capsules for irradiation facilities, there will be an incre'!!Se of trans-

portation from all ]pil.ants to and from Hanford. We would like to ask that this 

be taken inco account and included as a hazardous waste. 

' 

CJ&~ 
tYl~ Jo vROAOUJtll 
'105 1>1u1~cbN 
/...fr 6-IZANOE, OeE6ot-/ 

q-zig50 
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March 24, 1986 

Department of Environmental Quality 
Hazardous and Solid Waste Division 
P .O .Box 1760 
Portland 
Or 97207 

ATTN: Bob Danko; 

We support the draft rules for Sena.te Bill 138 as written by the 

Policy Advisory Committee to the D,E Q, 

We also support the community involvement in the siting process 

a.nd encourage the esta.blishment of community involvement of existing 

hazardous waste sites now operating in Oregon. 

We wish to thank these citizens who have served on thecommittee 

and the D.E.Q. for their time and effort to fullfill Senate Bill 138 

policy on the siting of hazardous waste facilities. 

Sincerely 

J7"\es E. Mo=is . , 
~ ""QM "YY\...:.'.b l et -"'\f'V7 

E . lyn M Mo= s 

~/.11..t.4'17 '77), )/'i,tM/'>A:,;J 
JAMESc MORRIS · 
MORRIS RANCH 

STAR ROUTE 
ARLINGTON, OR 97812 

Hmr'a'oDI I' !ollil Wef1·mvr.rmr 
Dept. of Environmental Quality 

rrn~rrn~~w~~ lffi MAR 2 7 1986 . IW 

.. 



--~ UJ.du cb L-1 ;2e:::-= 7Z; ~- ;p-7~-

J/7'1 y /,//&-A:-c.,i c //7 #-7 ~ /l €-c. C:./ n {t_ ct:::3;. 

1J/oz,D/'t:.st..""o ;6V r/-fc- o~· p:.;,4r 

w / l-L- //! E ~:r c.tc/9--'!E /,?!~-: & i IL /_:;::v ,17 ~~ 

({} ? //,L/ Z-/J /2 Ot) tLS lt1/JS TZ._:::. /-9-;--i r.-:::> 

;Jc_ 15 T/2c /911'?7 c1VT' ,,-j"J-i J.:? .£216,0t-\5A ,_:_ 

j/-"/-f c 1 C-1 r?t::~, .J- )"fEu1l: ;/l 1zc- ;,ilc-

/
•/ I J::?'-'?tr> <,. /'.'.l 7 (/ ~,_/ ,.___, J /} I} lL ,z &[;.~ Ct. C:Tf 1--V I~-

5 ll CH !-;:+,:.,1L-r11(:;s , £0/.1,:4/ /l-,YJ&:€-c5· 

//}·2 c:;- /9-k1E 'j'kr;? ;;pi:; ,PL/-~ wk' C. 

/} 1? E I /J t/ ,;; U.!€)0 VO f'l 7 .5 ~C:?;---i -(Z.. 

,.., -· 
//[l.1-rrc 5 ffl-1;:/ mt'aE)/ J'l 1

-"'J.{.'(__-

,-"';·1 -,, ' 5· 
•/I_;:;-- (.._j 



I~/. /. ;;~ ")/ " "'7::::1.c=-1 
/,,.., ··<-<"',.t:.../ / ..;_-',,.7 l"', - c 

I 
:7>7l./ U2ff?f_.'/(iffj 1 Jl · '77 r If-~ -c:·;;C::' 

7 . d; f / I ; ·'7 
....., ··.Tl." .,,"'.,. 1~1-~e'.''. ,., . · '1 , J :/ . . ..f 117'' ( /('./(:,..-. 

' /I ._/ . . / 

-
. //l:f:5'Z{./-3;7;;>'c;2<1tl _7 c:r.-r' L/ - ~-7d5'lfi - T/ ~ 

/,· •/. ' .. - ?' . 1-, .. ,.,';/ -) .... 
.,__.'~{- / l:,-·. -- ~ _?Di-Y+i....L~?,, ... ?cv 1r<"f /(f../1 ,7 

:::-7 ?/"f $+-'' "'°8,'77 >(:-" //·5'·7ct 5"1 e 
-2/.:z..~1 C'E?::? 21 --7J.;/,,{, '7)~/ f?&l-f./-,<5;?DO lJ J7 

/',/ 

/'V'f/J,~t7 )lo :..1::3.3 ??"/ "270 1~ r,,A?9 7 1 

~757lt:"c?f/c/tC/01J ~2?,t.,L.7TJf:/-/St/Cl,/ ~ .,:,-v;; 
/'7/p':;/ ..::;9;;:>/3,7f- ~/'l/.;;>~7 ?12,7 7 :/ 7/~ 7 

I/ / 
Cr~ C{7"""7:Y2/ -9 /~) C/ 0 t[/ 5' :7 J.1-.l/°c,,-/ 

:::;/ r)' ?Bfl?C7t/ :317/. _7Ct 1(3(......::f;Jr] 

,?.J__ - 7? ?# :3'ffl '7/ l/JJ 9-J7i!7 v _ _.;JJ7.1.. 

.....L t-.w;, .:::v c:.7/f _J,7v/ C? -:L. ";;k:7.L1_ ::J 9 
_l. C7/7/ /? 75'2/ v(J? c7) U IJ./,;.=J;'} ./. 7 ti(] 

S'/ v;?IU?'?7...L/.t? 3H~ ,/.;;Jf../t4/7c7iJ 

-----y J? ul c/1 I 'j-£L7f:;/_.:::;/t '77/ Cl vt..(71 

,_!' ?'!..7 ia VI t?z/ 1 r7 z/_q '/ 1 X <2J.- {,/ ("13,;:l /JV-8 91 

--v t"7L,L.-tf7;?CY(3100 ,;!7/-/J.. .A 7.:7.fC.~-9/17 ,;...?;3S 
/ 

T S"<b:7t/ 7-;:r~C-!_-JUIUOC/!r?U _;3 

..---,« 1Jz:;/.;:?f <-? ~ /-z:!....,::."1 ,;:;/ ./ ?JS" t/ a.>--z:/?vt -f/ 

<;:// ',~?/;732/ :;:/ (j ~7271 n.(/13;:; Jcf ti 
ct-·?/~ -?3?//ft 31-jJ. ?'?:/ --;p'9.-7{10z!J 

·-- -.-·-"-'·---C·. -~-"WF·rr,~~'l'!:'•"".."\'I'!";'•"• 





l ' 

• /I ;J /{) J. . . _i) ,, (, /.Ac01 K;-J- ~ 

M"L j_/uc_ ,A-~'--'-/~~u v~ Jt 12~--u/~ L~ 
: _1)n~ ...0 a G., ~ -- , ·_I , r ~ . ...,__.,_ :Ul<- c~,_ ~f) c;~_, . -Pl;Y'"',.,..__., 

'. -,~(.U?_- L J~ J ~:to a~ ~ /tt-'2- .~ ~ 

] ~r) .LL ~--- a..-,._.,~,_,,__. ~- ),,_,/&.... -;tJu~ &~Ukc,_ 
r~J__ f~/'-<-,,__, C~f rY:-v' CA- ;t;_.'" / ~ -,ilz-<~.-/7-lu~~. 

;;; £,_,,. l fl· <''-u_, . ' 

C::c~ ~ ~~tr ~ .Jr.~;-
/~~ .. - .. ~ :j __ ,i_,--,~ (___(_- -'· •. _._:- .... J ' ' • ~· - ....... - .---- -_.- . _}__.-_- ,· l_ 



HAZARDOUS AND SOLID WASTE DIV. 
P.O. BOX 1760 
PORTLAND, OR. 97206 

MR, BOB DANKO, 

RALPH CRAMPTON 
BOX 217 

·HUNTINGTON, OR.97907 

IN REVEIW OF THE THINGS I HEARD AT THE MEETING IN BAKER OR. , THERE 
ARE A FEW THINGS I WOULD LIKE TO SEE ON TRANSPERTATION CF HAZARDOUS 
WASTE MATERIAL. 

NUMBER # 1 THAT TRUCKS RAWLING DANGERIOUS MATERIALS DISPLAY 
LARGER SIGNS, ON ALL FOUR SIDES. THAT COULD BE EASIER READ AT A 
DISTANCE TO BE SAFE, IN THE EVENT OF A AXIDENT. 

A 16 INCH DISPLAY CARD IS NOT BIG ENOUGH TO READ, BEFORE BEING 
TO CLOSE TO CONTAMINATED MATERIALS. 

BEING A CAR INSPECTOR FOR THE UNION PACIFIC RAILROAD FOR 37 YEARS. 
I HAVE PASTETI AROUND MANY CARS. BUT WE ALWAYS HAD AN INVOICE LIST 
OF THE DANGERIOUS MATERIALS. 

PEOPLE ARE:OURIOUS AT DISASTERS,AND HAVE THAT GREAT POSIBILTY OF 
CONTACTING FUEMS AND LEAKING SUBSTANCE BEFORE THEY REALIZE IT. 

NUMBER # 2 ALSO OSCILLATING LIGHTS FROUNT AND REAR WOULD HELP 
AS A WARNING TO THE GENERIAL PUBLIC WHO PASS AND ARE BEENING PASSED 
ON OUR HIGHWAYS. 

I ALSO REALIZE THAT IT HAS BEEN THE DISIRES OF THE D.E.Q. NOT TO 
ELABORATE ON HOW MUCH HAZARDOUS MATERIALS ARE BEING HALLED ON THE 
PUBLIC HIGHWAYS. BUT THIS IS NO LONGER YOUR SECRET. 

BUT THE GENERIAL PUBLIC ARE GETTING CONCERNED. TO MANY WRECKS 
HAVE BEEN CALLED TO CUR ATTENTION IN EASTERN OREGON. 

I REALIZE THAT ABOUT 10%ifOF THESE DRIVERS ARE HEAVY FOOTED. 
I BELIVE THAT THERE WOULDilA NATURAL SLOW DOWN OF THESE TRUCKS IF. 
THE EYES OF THE PUBLIC WERE UPON THEM. 

THE RAILROADS DONT TAKE CHANCES, BUT THEY DO HAVE PROBLEMS. THEY 
PLACE SUfCH LOADS IN THE TRAIN AS NOT TO INJURE THERE WORKING PERSCN
NEL. IN THE EVENT OF A DERAILMENT ALL WORKING SUPERVISERS ARE HANDED 
A I.B.M. LIST OF ALL CARS IN THE TRAIN, AND THEY ARE DISCUSED. 

FROM WHAT I GATHERED AT THE MEETING IN BAKER, IT WAS HARD TO GET 
ANY IMFORMATICN ABOUT A~ TRUCK THAT WAS WRECKED OR TURNED OVER. 

MAYBE THATS SOMETHING ELSE TC LOCK AT. 

. ~ 



March 24, 1986 

DEQ 

Hazardous and Solid Waste Division 

P.O. Box 1760 

Portland, Or. 97207 

Dear Mr. Danko, 

I have a couple of comments on the proposed 

rules for -the siting of a hazardous waste incinerator 

in Oregon. 

Rule 340-120-015: The incinerator should be 

sited in an industrial zone central to the generators 

of hazardous waste in Oregon. The existing rule 

is written so that the only place an incinerator 

can be sited is in Eastern Oregon far from generators • 

. ~he intent.of Oregon's zoning law is to=pre~eetsthis= 

type of scattered developement. I suggest rewriting 

this rule putting emphasis on locating a site in a 

compatable land use zone. This should be in an indust-

rial zone of a large city and in this context the distance 

from an urban growth boundary would not be a factor. 

Rule 340-120-010: I favor language that will limit 

the size of an incinerator to Oregon's .needs. 

Sincerely, j_ 

Cntf{ /d/{t~1e 
Chloe Larvik 
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DE Q 

Hazardous and Solid Waste Hivision 

Attention: Bob Danko 

P.O. Box 1760 

Portland, Oregon 97207 

Dear Mr, Danko, 

P.O. Box 198 

Durkee, Oregon 

March 24, 1986 

'.!his letter pertains to the locatiQn of a hazardous and solid waste 

disposable plant. 

I feel very strong4' that it should be located at a distance of not 

less than one mile from any river, stream, or body of water, I feel this 

would be a step toward protecting recreational areas, wildlife, and fish 

in streams below any disposal site • 

Sincere13, 



Dea.~ Bob, 
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OREGON ENVIRONMENTAL COUNCIL 

OFFICERS 
Ethan Seltzer 

President 

Rebecca Marshall 
Vice-President 

Walter McMonlesjr. 
Sccrerary 

A I/en Shelby 
Tre15urer 

2637 S. W. Water Avenue, Portland, Oregon 97201 
Phone: 5031222-1963 

Bob Danko. 
Department of Envirorunental Quality 
522 SW Fifth 
Portland, OR 

Dear Bob, 

March 28, 1986 

OEC offers the following comments on the proposed 
DIRECTORS rules to establish Chapter 340, Division 120. 
Mariel Ames 

John Baldwin 
JosbuaBratt OAR 340-120-001(4)(a) - Exemptions 

Jim Brown 
fames S. Coon 

BobDoppelt 
Nancy E. Dubnkrack 

Sonja Grove 
Rob Guttrldge 
Dan Halloran 
Allen Johnson 

Margaret Klrkpalrlck 
Ellen Lowe 

PatrlcUJ McCatg 

Kate McCarthy 
Gregory T. Meck/am, M.D. 

Lorie Parker 

Millie Robinson 
Dan Saltzman 

Gil Sbarp 
Corinne Sberton 

Caryn Talbot Throop 

This section allows an exemption for portable hazardous 
waste and PCB treatment and disposal facilities that are 
located on a single site of generation(on-site) less than 
15 days each year. We wonder if this is the appropriate 
way to establish exemption parameters. The amount of days(time) 
is one variable, but it is not the only one or even necessarily 
the most important one in determining an exemption process. 
Other variables include types of hazardous waste treated or 
disposed of, quantities of material, and technology utilized. 
From a risk standpoint, it might be more important to consider 
amount of material treated rather than simply days in operation. 
Theoretically, a facility could be in operation only 14 days 
but treat a massive quantity of hazardous waste/PCB in a 
manner that poses significantly greater public health and 
safety risks than another facility that is in operation 
150 days of the year. 

Paul Wilson 
I don't think there is any best 

EXECUTIVE DIRECTOR problem. Perhaps the Department could 
fobnA. Charles that there would be 3 elements: 

way to deal with this 
modify the rules so 

(1) a time limit, for which the proposed 15 days seems 
reasonable; 

(2) a cap on the quantity of hazardous waste/PCB, which 
could be set by the Department at different levels 
for different categories of materials based on some 
kind of risk assessment; 

(3) a BAT requirement. 

Portable units would have to meet all 3 criteria in 
order to be exempted from the rest of the Chapter 340, 
Division 120 rules. 



OEC Comments 
Chapter 340, Division 120 
Page Two 
3/28/86 

340-120-010(2)(b) - Capacity 

As the staff report indicates, the capacity question has been 
a difficult one for both the legislature and DEQ. The draft rule deals 
with the issue about as well as could be expected given the federal 
constitutional limitations. 

We would suggest, however, that since the reference in (B) to 
the Northwest Interstate Compact on Low-Level Radioactive Waste Management 
is useful only for planning purposes and is not binding in terms of 
excluding wastes from certain states, the EQC should formally contact the 
members of the Oregon Congressional delegation and request that legislation 
be introduced to create a new, interstate compact expressly for the 
purpose of limiting the obligations of any one state to accept out-of-state 
hazardous waste or PCB. 

340-120-010(2)(c) - Technology and Design 

For purposes of consistency, the phrase "environmental quality'' at 
the end of the last sentence should be deleted and replaced with "public 
health, safety and the environment 11

• 

340-120-0l0(2)(e) - Property Line Setback 

The primary objective for a separation distance is to provide 
a margin of safety in the event of an accident. Parts (A)(B)and (C) of 
this rule allow for buffers of 250, 500, and 1000 feet for different 
types of facilities. According to discussions with DEQ staff, all three 
designations were arbitrary and therefore there is no way to conclusively 
show.that one width is better than another. 

Under these circumstances the Department should do what is 
frequently done in standard-setting where there is scientific uncertainty: adopt 
a standard that allows for a margin of safety to deal with the unknowns. 
Setback limits of 250 and 500 feet do not do this. OEC believes that 
the setback requirements should be at least 1,000 feet in all cases 

We would also suggest that the Department allow the applicant 
to purchase easements from adjacent lanowners in lieu of strict compliance 
with the setback standards. For instance, if an applicant wanted to build 
within 500 feet of the property line, and obtained an easement from a 
neighbor for an additional 500 feet, the effect of which was to restrict 
development in that zone, there would be a 1,000 foot buffer between 
the facility and neighboring activities, which provides the protection 
this section intends without necessarily requiring re-location of treatment 
facilities or purchase of additional land. 

However, such easements should not be allowable if the effect 
of the transaction would be to site the facility too close to any of the 
specific designations listed in the Land Use Compatibility section, 
OAR 340-120-015. 



OEC Cotmnents 
Chapter 340, Division 120 
Page Three 
3/28/86 

With regard to the alternative discussed on page 8 of the staff 
report -- that of requiring a larger buffer but allowing limited uses 
within the buffer -- OEC is somewhat skeptical about the usefulness 
of this approach. Our concern is that under such a scenario, one of the 
limited uses might be industrial, since an industrial use would seem to 
be a reasonably compatible use with an adjacent hazardous waste treatment 
facility. 

Unfortunately, this could be even worse than allowing resi.dential 
development in the buffer because many industrial operations involve 
large quantities of toxic or potentially dangerous chemicals. Employees 
in these facilities are already at risk simply by working there, as evidenced 
by the staggering health insurance and workers compensation costs associated 
with industiral processes nationwide. Should there be an accident in a 
nearby hazardous waste/PCB treatment or disposal facility, the chances 
of uncontrolled toxic or hazardous chemicals entering an industrial 
plant and mixing synergistically with other on-site chemicals is greater 
than if the uncontrolled chemicals entered a typical residential household. 

Furthermore, an industrial facility may have a large number of 
workers in a relatively small area, as compared with a residential neighborhood. 

Both of these factors suggest to us that allowing limited uses 
within a buffer, if one such use is industrial, may pose significant risks 
to the broader cotmnunity. For that reason OEC believes this would not 
be a desirable approach. 

340-120-015 - Land Use Compatibility Findings 

Local government and public input to DEQ must be assured procedurally 
in order to ensure public participation and eventual public acceptance of 
the plan. It should be required that local government consider the listed 
criteria during its land use compatibility review. The criteria must 
be met, and not just considered in order to adequately protect the surrounding 
community. 

340-120~0l5(l)(f) - Emergency Services 

This section only-requires that emergency services be identified 
and adequacy assessed. It does not require that anything be done to remedy 
any deficiencies identified during that assessment. 

If the department intends that some action be taken to ensure 
that emergency services are adequate to serve the facility, this section 
should be re-written to say that. While this section overlaps somewhat 
with 340-120-025(1), it still serves purposes other than those served 
in 340-120-025(1) because it does not have a 50 mile limit as does 
that section. Therefore we believe it should be modified such that 
it will ensure adequate emergency services. 



OEC Comments 
Chapter 340, Division 120 
Page Four 
3/28/86 

340-120-020 - Public Participation 

OEC commends the recognition for the need for community 
participation during a facility application review. Formation of a community 
advisory committee will aid in the community acceptance of the facility. 
The committee should be on-going during the life of the facility. This 
will allow for perceived and actual community fears or concerns to be 
discussed. 

However, funding is necessary to make the committee truly viable. 
If DEQ does not feel that the necessary legislative authorization currently 
exists to fund the committee from applicant fees, it should approach the 
1987 legislature with amendments to SB 138 to remedy this deficiency. 

OEC supports the proposed role of DEQ in appointing the advisory 
coDDDittee. While the local community and local government should clearly 
have a major role in the committee, the siting process itself is 
the responsibility of DEQ and the agency should make sure that it retains 
authority to appoint a balanced committee. 

340-120-025(1) - Off-Site Transportation Emergencies 

This is an important section and should be retained in the 
rules. At first glance this section may appear to impose a substanital 
burden on the facility owner. However, this requirement should be read 
side by side with HB 2146,. the so-called Spill Response Fund legislation 
passed by the 1985 Oregon legislature. That legislation is designed 
to provide a mechanism for the speedy clean-up o~ hazardous spills throughout 
the state. It also provides a means for cost recovery from the responsible 
party. 

Therefore, if a hazardous waste facility owner was required to 
clean up a spill within 50 miles of the facility, as required by 
340-120-025(1), and the department later recovered the costs from the 
responsible party pursuant to its authority in HB 2146, it's practically 
inconceivab1e that the department would not reimburse the facility 
owner for those costs. This lessens the burden on the owner from this 
particular section. 

Conclusion 

Overall the rules are a good first draft of a very complicated 
legislative mandate. They reflect the quality work of a talented advisory 
committee and dedicated staff. With the modifications outlined above 
we believe the rules would provide the necessary framework for the 
state of Oregon to site hazardous waste/PCB treatment and disposal 
facilities in a responsible manner. 

I hope these comments are helpful. Thank you for the opportunity 
to review the rules. 

Sincerely, .... 

Qf~v G: c&~t'L.~ 
Jir,~ A. Charles 
Executive Director 
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DEQ 
Hazardous and Solid Waste Division 
ATTN: Bob Danko 
P. 0. Bo>: 1760 
Portland, OR 97207 

Dear Mr. Danko: 

March 20, 1986 

We do not want to see a hazardous waste disposal site in Baker 
County and certainly not a PCB burning site at the old Lime cement 
plant. The Burnt River Canyon is narrow and the town of Huntington is 
in the immediate path of any tm:ic gases that are l"eleased. The 
residents of this area--Huntington in particular--should not have to 
face the potential threat this poses to the air they breathe. 

In addition, residents of Baker County have been involved in a 
long, expensive fight with LCDC over whether wildlife has to be given 
a priority consideration by land developers. The area aroL1nd Lime i!; 
an ex~ellent wildlife area--especially for deer and birds of prey. 
DEQ should be subject to an even longer and more costly battle, as 
this project could not avoid having an effect on wildlife. 

We would like to receive more information on regulations on 
hazardous waste disposal sites and on transportation requirements on 
I-84. We are, and will continue to be, concerned that methods for 
hazardous waste disposal are acceptable to those who might be 
affected. 

Sincerely, ,-, , ---) _ 

(icC~- ,;Z,) ,'J-~~l ___ __ 
'~-"---~0- 1-;:__ ,,,_,,._,,,_.,_,_, 

Alan V. Bahn 
Bonnie R. Etahn 
F'. 0. Bm: 1011 
Ebel l Creek F:d. 
Baker, OR 97814 



Before the Oregon Department of Environmental Quality 

In the Matter of the Adoption 
of Proposed Administrative 
Rules to Establish Siting 
and Permitting Requirements 
for Hazardous waste and 
PCB Treatment and Disposal 
Facilities 

) 
) 
) 
) 
) 
) 
) 

Proposed Division 120 

Comments of Tektronix, Inc. 

Tektronix makes the following comments for consideration by 

the Department regarding adoption of proposed Division 120. 

Tektronix is in the process of applying for a RCRA Part B 

permit for its hazardous waste treatment and storage facility 

near Beaverton, Oregon. It anticipates that within the next 

year it will receive a ten-year permit that will be modified 

periodically to accommodate technological advances and changes 

in Tektronix's processing needs. These modifications should 

not bring Tektronix into the requirements of this Division, 

which relates primarily to new facilities. 

Under the proposed Rule as currently drafted, existing 

facilities are subject to the requirements of part (8) of 

120-005. That section is somewhat confusing because it re

quires existing facilities to categorize themselves based on 

definitions for new facilities. By reading around this defect, 

Tektronix finds itself governed by subpart (8) (b), which would 

require Tektronix to address the issue of Property Line setback 

each time it sought to modify its permit. This requirement is 

not helpful to the Department or the public and would be oner-

ous to Tektronix. 



The facility setback is not likely to change during the 

life of the Part B permit and should not be called into ques

tion each time that permit is modified. Tektronix urges the 

Department to amend proposed Part (8) under 340-120-005 so that 

it only requires application for existing facilities when the 

permits for those facilities need to be renewed. Tektronix 

suggests that the last sentence of that section be changed as 

follows: "Upon application for permit renewal:" 

This change is consistent with the Policy Advisory com

mittee's consensus that on-site treatment is preferable to 

off-site treatment. The Department should foster the continued 

use of the on-site treatment facility at Tektronix, rather than 

impose unnecessarily burdensome regulations upon Tektronix that 

provide no real benefit to the public. 

Tektronix also urges the Department to delete the word 

"incidental" from the comment to Section (3) of Rule 120-001. 

The proposed comment, as currently drafted, creates some confu

sion for Tektronix that would be alleviated by this change. 

Both Tektronix and the Department consider Tektronix's 

hazardous waste facility to be an "on-site" facility. The 

Department mentioned Tektronix in this context in its recent 

memorandum to the Environmental Quality commission. Tek

tronix• s facility receives significant quantities of waste 

generated by Tektronix at some of its other manufacturing loca

tions and is authorized by the Department to do so. Since the 

comment points out that Department approval is required before 



an "on-site" facility can receive waste generated off site, 

there is no need to ref er to the amount of such waste in the 

comment. The Department will make an independent judgment as 

to whether the quantity is suitable to the facility. The word 

incidental creates unnecessary confusion. 

In the alternative, the Department could clarify this 

Section by changi~g the comment as follows: 

A facility shall be considered an on-site facility 

even though it treats waste generated off-site if all 

of the waste treated is generated by the facility 

owner or not more than 10% of the waste treated is 

generated off-site. 

Tektronix appreciates this opportunity to comment on the 

Department's proposed Rules. 

Dated thi~ day of March, 1986. 

sub~itted, 
/ 



SCHWABE, WILLIAMSON, WYATT, MOORE & ROBERTS 
ATTORNEYS AT LAW 

SUITES 1600-1800, PACWEST CENTER 

1211 S. W. PIFTH A~ 

PORTLAND, OREGON 97204-3795 
TELEPHONE t503l 222-G981 

DONALD A. HAAGENSEN 

CABLE ADDRESS "ROBCAC' 
Ta.EX-1514583 

TELECOPIER {5031798-2000 

TO: 

FROM: 

RE: 

DATE: 

Department of Environmental Quality 
Hazardous and Solid Waste Division 

Donald A. Haagensen 
For Chern-Security Systems, Inc. 

Proposed Rules to Establish Chapter 340, Division 120, 
Siting and Permitting Requirements for Hazardous Waste 
and PCB Treatment and Disposal Facilities 

March 28, 1986 

Chern-Security Systems, Inc. submits the following 
comments on the proposed rules issued March 14 by the 
Environmental Quality Commission for the siting and permitting of 
hazardous waste and PCB treatment and disposal facilities. In 
these comments the part of the proposed rule at issue is first 
quoted in full and then followed by a discussion of the proposed 
rule and suggested changes to the proposed rule with language to 
be deleted enclosed by brackets and language to be added 
underlined. 

1. Proposed Rule 340-120-001(2) and (3) 

11 (2) All parts of this Division apply to 
new: 

(a) Hazardous waste and PCB 
treatment and disposal facilities located 
off the site of waste generation 
(off-site); and 

(b) 
disposal 
of waste 

Hazardous waste and PCB land 
facilities located on the site 
generation (on-site). 

11 (3) New hazardous waste and PCB 
treatment and disposal facilities, other than 
land disposal facilities, located on the site 
of waste generation (on-site), are only 
subject to: 

\VASHJNGTON. D.C 2000? e THE FLOUR MILL SUITE 302 e 1000 POTOMAC ST. N_W, • 4202! Y65-6300 
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340-120-010(2)(c) 
340-120-010(2)(e) 
340-120-010(2)(g) 

340-120-010(2)(h) 
340-120-020 
340-120-030 

Technology and Design; 
Property Line Setback; 
Owner.and Operator 
Capability; 
Compliance History; 
Community Participation; 
Permit Application Fee. 

(Comment: With Department approval, a 
facility can receive incidental quantities of 
waste from off the site and be an on-site 
facility)." 

Comment 

This proposed rule exempts on-site treatment and 
disposal facilities (except land disposal) from certain 
requirements that must be met by off-site treatment and disposal 
facilities. These on-site facilities are exempt from the 
standards for need (340-120-010(2)(a)), capacity 
(340-120-010(2)(b)), location (340-120-010(2)(d)) and groundwater 
protection (340-120-010(2)(f)). The exemption is granted because 
these facilities "should be encouraged" in order "to minimize 
transporting" hazardous waste. (Department Memorandum at 4). 

Such a basis for an exemption is not sound and is 
contradicted by the Department's recognition that: "Hazardous 
waste accounts for less than five percent of the hazardous 
materials and waste transported on the state's highways." 
(Department Memorandum at 11). Further, the Legislature did not 
direct the Commission to design rules to minimize the 
transportation of hazardous waste but instead created a carefully 
crafted plan to deal with such transportation. Chapter 670 in 
section 5 (codified at ORS 466.055) grants the Commission the 
authority only to ensure that a proposed facility location is 
"accessible by transportation routes that minimize the threat to 
the public health and safety and to the environment." Chapter 670 
in section 36 (codified at ORS 767.457) grants all authority over 
the land transportation of hazardous waste to the Public Utility 
Commissioner. Chapter 696 directs the Department of 
Transportation to develop a single plan for the regulation of the 
transportation of hazardous material and waste in Oregon. The 
proposed rule's design to minimize hazardous waste transportation 
ignores this legislative plan. 

The thrust of the Commission's rules should be to deal 
with off-site and on-site treatment and disposal facilities safely 
and fairly and to discourage disposal in landfills by encouraging 
all other types of treatment and disposal. The Commission should 
recognize that treatment and disposal (excluding land disposal) at 
off-site facilities will have no greater impact on the public 
health and safety and the environment than treatment and disposal 
conducted on-site. Similar treatment and disposal techniques will 
likely be used whether on-site or off-site. In fact, it is 
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probable that off-site facilities will provide greater protection 
to the public health and safety and the environment because the 
operators there are trained in and involved with only treatment 
and disposal activities (rather than other manufacturing 
activities) and also because under 340-120-0l0(2)(e) a greater 
separation between waste management areas of these facilities and 
neighboring properties is required. 

In order to deal with all treatment and disposal 
facilities fairly and to discourage disposal in landfills, the 
Commission should exempt both off-site and on-site treatment and 
disposal facilities (excluding land disposal) from the standards 
for need, capacity, location and groundwater protection. If the 
Commission adopts this suggested change, the comment in 
OAR 340-120-001(3) about incidental quantities has no significance 
and should be deleted. 

new: 

Suggested Change to Proposed 
Rule 340-120-001(2) and (3) 

11 (2) All parts of this Division apply to 

[~a+-~a~a~dQ~•-Wa•ta-a~d-~CB
t~eat~e~t-a~d-dispQsal-£a~ilities 
roeated-off-the-srte-of-waste 
qeneratron-toff-srtet;-and] 

[tbtJ Hazardous waste and PCB 
land disposal facilities [roeated-on 
the-e±te-of-waete-qenerat±on 
feft-s±tet] . 

11 (3) New hazardous waste and PCB 
treatment and disposal facilities, other than 
land disposal facilities, [±eeaBea-ea-the-s±te 
e~-waste-~eae~at±ea-fea-s±te+rl are only 
subject to: 

340-120-010(2)(c) 
340-120-010(2)(e) 
340-120-010(2)(g) 

340-120-010(2)(h) 
340-120-020 
340-120-030 

Technology and Design; 
Property Line Setback; 
Owner and Operator 
Capability; 
Compliance History; 
Community Participation; 
Permit Application Fee. 

[ teomment.,---W±th-Bepartment-.appro'1af7-a 
fae±r±ty-ean-reee±.,,.e-±ne±dentaf-qi:iant±t±ee-of 
waste-frem-0££-the-o±te-and-be-an-on-e±te 
€ae:i:!:i:tyt.,- J" 

* * * * * 
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2. Proposed-Rule 340-120-001(3) 

11 (3) New hazardous waste and PCB 
treatment and disposal facilities, other than 
land disposal facilities, located on the site 
of waste generation (on-site), are only 
subject to: 

340-120-010(2)(c) 
340-120-010(2)(e) 
340-120-010(2)(g) 

340-120-010(2)(h) 
340-120-020 
340-120-030 

Technology and Design; 
Property Line Setback; 
Owner and Operator 
Capability; 
Compliance History; 
Community Participation; 
Permit Application Fee. 

(Comment: With Department approval, a 
facility can receive incidental quantities of 
waste from off the site and be an on-site 
facility.)" 

Comment* 

Part of the reason expressed for exempting the 
facilities listed in section (3) above from all of the siting 
standards designed to protect the public health, safety and 
welfare and the environment is that facilities located on-site 
should be encouraged in order "to minimize transporting waste." 
(Department Memorandum at 4.) Allowing "incidental quantities" 
from off-site to be received at an on-site facility, however, 
directly contradicts the reason for the exemption. Allowing 
off-site wastes to be received at an exempt on-site facility not 
only encourages transportation of hazardous wastes but also 
discourages on-site treatment and disposal. The Commission should 
not adopt the proposed comment in the rule and should grant an 
exemption to the siting standards only to facilities treating or 
disposing of completely on-site wastes. In the alternative, if 
the Commission adopts the proposed comment, incidental quantities 
of off-site wastes should be allowed only from off-site properties 
owned by the same person owning the on-site facility in order to 
prevent an on-site facility from operating as a commercial 
treatment or disposal facility. 

* 

Suggested Change to Proposed Rule 340-120-001(3) 
Preferred Change 

"(3) New hazardous waste and PCB 
treatment and disposal facilities, other than 
land disposal facilities, located on the site 

This comment is moot if the Commission adopts the suggested 
change to proposed rule 340-120-001(2) and (3) set forth on 
page 3. 
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of waste generation (on-site), are only 
subject to: 

340-120-0l0(2)(c) 
340-120-010(2)(e) 
340-120-010(2)(g) 

340-120-010(2)(h) 
340-120-020 
340-120-030 

Technology and Design; 
Property Line Setback; 
owner and Operator 
Capability 
Compliance History; 
Community Participation; 
Permit Application Fee. 

[t-C-e-mmeft~~--w~~h~&~-emeft~-~~&],.,-& 
~ae-~],.~~y-e~~-Peee~¥e--~~.i:cle~~~],.-efl±&~~~~j,.e.e-e-~ 

w~e~e-~Pem-e~~-~~-e~~-&Hd-ee-&ft-&?t-e~~ 

~ae-~1'-i-~Y·d· l" 

Alternative Change 

11 (3) New hazardous waste and PCB 
treatment and disposal facilities, other than 
land disposal facilities, located on the site 
of waste generation (on-site), are only 
subject to: 

340-120-010(2)(c) 
340-120-010(2)(e) 
340-120-010(2)(g) 

340-120-010(2)(h) 
340-120-020 
340-120-030 

Technology and Design; 
Property Line Setback; 
Owner and Operator 
Capability 
Compliance History; 
Community Participation; 
Permit Application Fee. 

(Comment: With Department approval, a 
facility can receive incidental quantities of 
waste from off the site and be an on-site 
facility provided that waste received from off 
the site is from individual generation sites 
within Oregon owned~ the same person owning 
the on-site facility.)" 

* * * * * 

3. Proposed Rule 340-120-005(8) 

11 (8) The owner of an existing facility 
with an effective permit must reapply 
according to the provisions of 340-105-010(4) 
before the expiration of the existing permit. 
Upon reapplication or upon requesting a permit 
modification:" 
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Comment 

This proposed rule means that the siting rules will 
apply to all modifications of existing permits. This contradicts 
existing federal and Oregon law. The EPA rules regarding 
modifications to an existing permit provide: 

"(c) Facility siting. Suitability of the 
facility location will not be considered at 
the time of permit modification or revocation 
and reissuance unless new information or 
standards indicate that a threat to human 
health or the environmental [sic] exists which 
was unknown at the time of permit issuance." 
40 CFR 270.4l(c). 

This EPA rule has been adopted by the Commission in 
340-100-002. The Commission should revise the proposed rule so 
that it is consistent with the EPA and existing state law for 
modifications of permits. 

Suggested Change to Proposed Rule 340-120-005(8) 

11 (8) The owner of an existing facility 
with an effective permit must reapply 
according to the provisions of 340-105-010(4) 
before the expiration of the existing permit. 
Upon reapplication or upon requesting a permit 
modification where new information or 
standards indicate the existence of-a threat 
to human health or the environment"""unknown at 
the time of permit ISSuance:" 

* * * * * 

4.. Proposed Rule 340-120-005(8) (a) 

"(a) The applicant of a facility 
described in 340-120-001(2) shall demonstrate 
the criteria of 340-120-101(2)(a), (b), (c), 
(e), (g) and (h) and 340-120-025 are being 
met. " 

Comment 

Under this proposed rule the owner of an existing 
facility described in 340-120-001(2) must apply for a new permit 
before expiration of the facility's existing permit and must 
demonstrate in the application that six criteria are being met. 
One of the criteria, the criterion in 340-120-010(2)(a)(B), should 
not apply in a reapplication situation. This criterion requires 
that: "The facility shall significantly add to the range of the 
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hazardous waste or PCB handled or to the type of technology 
already employed at a permitted treatment or disposal facility in 
states that are parties to the Northwest Interstate Compact on 
Low-Level Radioactive Waste Management." Unless an existing 
facility is to be modified, it will continue to handle the same 
range of hazardous waste or PCB and continue to employ the same 
type of technology authorized under its existing effective permit. 
If nothing new is proposed to be done, the criterion therefore 
cannot be met. 

Chapter 670 recognizes in section 6 (codified at 
ORS 466.065) that all of the criteria established for new 
facilities need not apply to the issuance of a renewal license for 
an existing facility. Where· an existing facility is simply being 
continued through a new permit, the Commission should determine 
that 340-120-010(2)(a)(B) does not apply. 

Suggested Change to Proposed 
Rule 3.40-120-d'05(8)(a) 

"(a) The applicant of a facility 
described in 340-120-010(2) (a), (b), (c), (e), 
(g) and (h) and 340-120-025 are being met, 
except that the criterion in · 
340-120-010(2)(a)(B) need not be met for an 
existing facility that is not proposed to be 
modified." 

* * * * * 

5. Proposed Rule 340-120-005(9) 

11 (9) The Property Line Setback criterion 
of 340-120-010(2)(e) shall apply to the 
existing Chem-Security Systems, Inc. hazardous 
waste and PCB disposal facility eight years 
from the date the Commission adopts this 
rule." 

Comment 

This proposed rule coupled with the discussion on page 6 
of the Department Memorandum imply a belief that the next permit 
for Chern-Security's existing facility should be issued for an 
eight year period. Such an implication is inappropriate in the 
rules and incorrect. 

Chern-Security's application for its next permit requests 
that the permit be issued for ten years. Chern-Security has 
provided support for its request to the Department showing that a 
ten year length is required to allow an opportunity for recovery 
of capital investment and to follow the federal congressional and 
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agency intent that permits be issued for ten years. Further, any 
shorter period is unnecessary because under Oregon law the 
Department may order operation of the site halted at any time it 
determines that a clear and immediate danger to the public health, 
welfare or safety or the environment exists. ORS 466.200(1). The 
Department also has the power to revoke Chem-Security's permit at 
any time if Chem-Security violates any Oregon law or material 
condition of its permit. ORS 466.170. 

The duration of the permit should be considered by the 
Commission in Chem-Security's permit proceeding and no implied 
predetermination of the permit length should be included in this 
generic rulemaking for all facilities. The Commission should 
delete the proposed rule entirely or modify it as suggested below. 

Suggested Change to Proposed 
Rule 340-120-005(9) 

11 (9) The Property Line Setback criterion 
of 340-120-.010(2) (e) shall apply to the 
existing Chem-Security Systems, Inc. hazardous 
waste and PCB disposal facility [e±qht-yea~ 
£=ml upon the expiration of any permit issued 
.J:?.y the Commission to Chem-Security in response 
to the application for ~ permit pending before 
the Commission on the date the Commission 
adopts this rule:-

·* * * * * 

6. Proposed Rule 340-120-010(2)(a) 

"(a) Need. 

(A) The facility is needed because: 

(i) Of a lack of treatment or disposal 
capacity to handle hazardous waste or PCB 
generated by Oregon companies; or 

(ii) Its operation would result in a 
significantly higher level of protection of 
the public health and safety or environment; 
or 

(iii) Its operation will significantly 
lower treatment or disposal costs to Oregon 
companies, excluding transportation costs 
within states that are parties to the 
Northwest Interstate Compact on Low-Level 
Radioactive Waste Management as set forth in 
ORS 469.930. 
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(B) The facility shall significantly add 
to the range of the hazardous waste or PCB 
handled or to the type of technology already 
employed at a permitted treatment or disposal 
facility in states that are parties to the 
Northwest Interstate Compact on Low-Level 
Radioactive Waste Management. 

(C) The Department may deny an 
Authorization to Proceed request if the 
Department finds that capacity at other 
treatment or disposal facilities negate the 
need for a particular facility in Oregon." 

Comment 

This proposed rule adds a requirement to the need 
·standard established by Chapter 670, section 5, that must be met 

by an applicant for a new or renewal permit for a facility. The 
proposed rule goes beyond legislative intent and defines need for 
an Oregon facility based on facilities and technologies for 
treatment and disposal existing in Alaska, Hawaii, Idaho, Montana, 
Utah, Washington and Wyoming (the states in the Northwest 
Interstate Compact on Low-Level Radioactive Waste Management). 

The applicant for a new or renewal permit must somehow 
obtain information from every hazardous waste or PCB. treatment or 
disposal facility in the seven other compact states to show that a 
facility in those states does not negate the need for the 
applicant's facility in Oregon. Because much of this information 
is proprietary, the proposed rule places an applicant in an 
impossible situation and one that the Oregon Legislature did not 
intend when it enacted Chapter 670. The need requirements in 
Chapter 670 (paragraphs (2) and (4) of section 5, codified at 
ORS 466.055(2),(4)) make absolutely no mention of the existence of 
facilities in the seven other compact states negating the need for 
a facility in Oregon. In fact, certain of the standards in 
Chapter 670 (for example, "a higher level of protection of the 
public health and safety or environment") establish requirements 
that can be met solely by an examination of conditions in Oregon 
without reference to any existing treatment or disposal 
facilities. 

The proposed rule is especially restrictive in view of 
the fact that when the Legislature enacted Chapter 670 there were 
existing treatment and disposal facilities in the other compact 
states. If the legislature had intended that the Commission 
determine that an existing or new facility in one of those other 
states could negate the need for a new facility or continuance of 
a existing facility in Oregon even though the Oregon facility 
would result in "a higher level of protection of the public health 
and safety or environment," the Legislature would have said so. 
Because the Legislature did not, the Commission should revise the 
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proposed rule to delete the references to the other compact 
states.* 

The proposed rule should also be revised in several 
minor ways so that it complies with Chapter 670. The Commission 
should insert the phrase "adequate current" before "treatment or 
disposal capacity" in 340-120-010(2)(a)(A)(i) to follow the 
statute. Also, the Commission should delete the word 
"significantly" from 340-120-010(2)(a)(A)(ii) in order to follow 
the statute. Chapter 670 uses the word "significantly" to modify 
"lower treatment or disposal costs" in paragraph (4)(c) of 
section 5 but not to modify "higher level of protection" in 
paragraph (4)(b) of section 5. 

* 

Suggested Change to Proposed 
Rule 340-120-010(2)(a) 

" (a) Ne~d. 

(A) 

( i) 
treatment 
hazardous 

The facility is needed because: 

Of a lack of adequate current 
or disposal capacity to handle 
waste or PCB generated by Oregon 

companies; or 

(ii) Its operation would result in a 
[~~n~r~e~ntry] higher level of protection of 
the public health and safety or environment; 
or 

(iii) Its operation will significantly 
lower treatment or disposal costs to Oregon 
companies, excluding transportation costs 
within [e~a~ee-~ha~-are-par~~es-~e-~he 
Wer~hwee~-~a~ere~a~e-6e~~ae~-ea-bew-fue¥er 

The possibility that an existing facility in Oregon could be 
denied a renewal permit under the proposed rule because there was 
a facility in Alaska, Hawaii, Idaho, Montana, Utah, Washington or 
Wyoming is also antithetical to the conclusion the Advisory 
Committee reached in developing the proposed rules. The Committee 
concluded: 

"If we want those who generate, treat or dispose of 
waste to make substantial investment in technology, they 
must be allowed reasonable periods of time over which 
such investments can be amortized. The goal is to 
achieve the best available technological management, not 
to set economically impossible standards which will have 
the effect of inhibiting proper management." Report of 
the Hazardous Waste Advisory Committee at 4-5. 
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-R.a4i.~-i"o'e--W&&t-e-~---se't--f-c!:~·'.i:fl 
-ORS-46-9-,~ Oregon. 

(B) The facility shall significantly add 
to the range of the hazardous waste or PCB 
handled or to the type of technology already 
employed at a permitted treatment or disposal 
fa c i 1 i t y [ -4.-n--&t:-fl't-=>- k-h&t-1H'e- pe::t-t'.i.-es-to--the 
~~--I-nt~ofrt-e-£~--~ 

-R.a4i~-i"o'e--Wa-&t-e-~ l . 

[ -( .Q..j-~~-ti!leftt--ma-y--Eietty-·e.-n 
~-i~-en--t-e-.fi:"-E>E>eeEl-~~-4.-£-k-he 
~~-4'.-i-flEl.s--t-hak--e~k-y--fl't--e-t~ 

u-00>.~-E>r-43.~-.t:-a-e-4."'14.k-'.i.-=>-~-e-k-he 
~ 4:-E>or- -61'--p<H:-t-i-E:-tH.-ai:>-4'.-a-E:-i .,J. -4. k-y-4.-n-~ l '' 

* * * * * 

7. Proposed Rule 340-120-010(2)(b) 

"(b) Capacity. 

(A) The facility shall not be sized less 
than what is needed, in conjunction with 
existing facilities, to treat or dispose of 
hazardous waste or PCB generated, or 
reasonably projected to be generated over the 
next 10 years, in Oregon. 

(B) The facility shall not be sized 
greater than needed to treat or dispose of 
hazardous waste or PCB generated, or 
reasonably projected to be generated over the 
next 10 years, in states that are parties to 
the Northwest Interstate Compact on Low-Level 
Radioactive Waste Management. 

(C) If all of the criteria of 
340-120-010(2) are met, the Commission shall 
give preference to a proposed facility which 
is sized to minimize the risk of transporting 
waste in Oregon." 

Comment 

The Department commentary to this proposed rule 
co~rrectly observes: 

"The Commerce Clause of the U.S. 
Constitution limits each state's ability to 
restrict the free movement of commerce between 
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states. For example, Oregon probably could 
not prevent waste originating in another state 
from corning to a facility located in Oregon." 
Department Memorandum at 6. 

In fact, both the United States Supreme Court and the 
United States Court of Appeals for the Ninth Circuit have 
invalidated state laws that attempted to impose barriers to the 
free movement of certain types of wastes between states. City of 
Philadelphia y_,_ New Jersey, 437 US 617, 98 S Ct 2531 (1978) (New 
Jersey law prohibiting entry of liquid or solid wastes into 
state); Washington State Bldg~ Const. Trades y_,_ Spellman, 684 F2d 
627 (9th Cir 1982), cert den, 103 S Ct 1891 (1933) (Washington law 
prohibiting transportation or storage of out-of-state radioactive 
waste within the state). 

The proposed rule, however, is simply a refinement of 
what the invalid New Jersey and Washington laws cited above_ 
attempted to do, but expanded to cover the seven other states in 
the Northwest Interstate Compact on Low-Level Radioactive Waste 
Management. Faced with a federal prohibition against Oregon 
allowing hazardous wastes from only certain states to come into 
Oregon for treatment or disposal, the proposed rule attempts to 
accomplish the same result by restricting the size of any facility 
in Oregon to no greater than needed to treat or dispose of 
hazardous wastes from only certain states. 

The proposed rule's attempt to do indirectly what cannot 
be.done directly should not be adopted by the Commission because 
it is the type of protectionist and discriminatory legislation 
that federal law does not allow a state to adopt. 

Congress in certain instances has allowed states to 
enact such protectionist legislation discriminating against other 
states. The Northwest Interstate Compact on Low-Level Radioactive 
Waste Management is an example. For that compact, Congress first 
passed authorizing legislation, the Low-Level Radioactive Waste 
Policy Act, Public Law 96-573. The states involved then adopted 
legislation creating a compact. See ORS 469.930. Finally, 
Congress consented to the compact in the Low-Level Radioactive 
Waste Policy Amendments Act of 1985, Public Law 99-240. Only then 
was the compact valid in spite of the discrimination that it 
created against non-compact states and their- low-level radioactive 
waste. 

None of the required steps have taken place for 
hazardous waste. The proposed rule presumes that hazardous waste 
can be dealt with by the same protectionist measures applied to 
low-level radioactive waste. Further, the proposed rule assumes 
without any basis that the states in the low-level radioactive 
waste compact would be the same in any hazardous waste compact. 
The Commission should revise the proposed rule so that it treats 
all states equally unless Congress authorizes otherwise. 
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Suggested Change to Proposed 
Rule 340-120-010(2)(b) 

"(b) Capacity. 

[fA1l The facility shall not be sized less 
than what is needed, in conjunction with 
existing facilities, to treat or dispose of 
hazardous waste or PCB generated, or 
reasonably projected to be generated over the 
next 10 years, in Oregon. 
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~ae-Ne~~awe£~-~R~e~£~a~e-£em~a£~-ea-f.ew-t.eve± 
Ra44ea€~4ve-Wa£~e-Maaa~emea~~l 
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.;i,..$-~.;i.~ed-.:t:.Q-m.i~4m.i~e-.tJ;ie-~4•k-e~-~~a~~~.:t..l.~~ 
~.a.su-.;i..:;i...Or.Q.g~-1 11 

* * * * * 

8. Proposed Rule 340-120-010(2)(h) 

"(h) Compliance History. The compliance 
history in owning and operating other similar 
facilities, if any, must indicate that the 
owner, any parent company of the owner and the 
operator have an ability and willingness to 
operate the proposed facility in compliance 
with the provisions of ORS 466 and any permit 
conditions that may be issued by the 
Department or Commission. As evidence of 
ability and willingness, the following shall 
be submitted: 

(A) A listing of all responses to past 
violations identified by EPA or the 
appropriate state regulatory agency at any 
similar facility owned or operated by the 
applicant, owner, any parent company of the 
owner or operator; and 

,, 
(B) Any written correspondence from EPA 

and the appropriate state regulatory agency 
which discusses the compliance history and 
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present compliance status of any similar 
facility owned or operated by the applicant, 
owner, any parent company of the owner or 
operator." 

Comment 

Paragraph (A) of this proposed rule should be clarified 
in two respects. First, the required listing of violations should 
include only violations which were caused during the time the 
owner, any parent company of the owner or the operator owned or 
operated the similar facility. The listing should not include 
violations where were not the fault of the owner, any parent 
company of the owner or the operator because the violations were 
caused by a previous owner or operator. 

Second, paragraph (A) should be revised t 0 ensure that 
actual violations and not simply allegations need to be reported. 
Because "violations" have in many cases been simply allegations 
that were later withdrawn as incorrect, the meaning of violations 
must be specific. A limit should be placed on how far back an 
applicant has to go to report responses to violations to ensure 
that the responses are meaningful to the Department's 
determination of current ability and willingness to operate. 

Paragraph (B) of this proposed rule also should be 
clarified. The phrase "compliance history" is very broad and 
could be read to cover correspondence discussing any question or 
concern the EPA or any state regulatory agency has about any 
facility. So interpreted, the material required to be supplied 
would be voluminous and largely irrelevant. The paragraph should 
be revised to require the applicant to produce the specific 
aspects of the compliance history the Department needs to review 
to evaluate an application. 

Suggested Change to Proposed 
Rule 340-120-010(2)(h) 

"(h) Compliance History. The compliance 
history in owning and operating other similar 
facilities, if any, must indicate that the 
owner, any parent company of the owner and the 
operator have an ability and willingness to 
operate the proposed facility in compliance 
with the provisions of ORS 466 and any permit 
conditions that may be issued by the 
Department or Commission. As evidence of 
ability and willingness, the following shall 
be submitted: 

(A) A listing of all responses to past 
actual violations (not allegations) identified 
by EPA or the appropriate state regulatory 
agency within the three years immediately 
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proceeding the filing of the request for an 
Authorization to Proceed at any similar 
facility owned-Or operated by the applicant, 
owner, any parent company of the owner or 
operator during the period when the actions 
causing the violation occurred; and 

(B) Any written correspondence from EPA 
and the appropriate state regulatory agency 
which discusses the [compliance history and] 
present compliance status of any similar 
facility owned or operated by the applicant, 
owner, any parent company of the owner or 
operator. Upon request of the Department for 
specific compliance history for ~ particular 
similar facility, the applican~ shall also 
provide to the Department any written 
correspondence from EPA and ~he appropriate 
state regulatory agency responsive to 
the request." 

* * * * * 
9. Proposed Rule 340-120-020(1) 

"(l) The Commission finds that local 
community participation is important in the 
siting and in reviewing the design, 
construction and operation of hazardous waste 
and PCB treatment and disposal facilities." 

Comment 

The Legislature in ORS 466.050 (Chapter 670, section 12) 
specifically authorizes the Director of the Department to 
establish citizen advisory committees "[t]o aid and advise the 
director and the commission in the selection of a hazardous waste 
or PCB treatment or disposal facility or the site of such 
facility." [Emphasis added.] The legislation does not authorize 
the Department to establish citizen committees to oversee the 
operation of hazardous waste and PCB treatment and disposal 
facilities. 

The Legislative wisely left the choice of the type and 
extent of community participation regarding an operating facility 
to the local community involved. As a part of operation and 
management of a facility a responsible facility operator will 
implement a communications/community relations plan which will 
reach a broader community base than an advisory committee. 
Communications and interaction will not be restricted to a limited 
number of citizens on a committee, but instead will involve the 
entire community. Chern-Security has already implemented such a 
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communications/community relations plan for its facility at 
Arlington. 

Finally, under ORS 466.185 and 466.305 the Department is 
required to investigate any complaint made by any person regarding 
the unsafe operation of a hazardous waste and PCB treatment and 
disposal facility or regarding operations in violation of the law. 
If the Department determines that grounds exist for a hearing, it 
must hold a hearing and provide an opportunity for the complaining 
party to be heard. 

Suggested Change to Proposed 
Rule 340-120-020(1) 

11 (1) The Commission finds that local 
community participation is important in the 
siting and in reviewing the design[,] and 
construction (aad-~:i;o.a.~~&] of hazardous 
waste and PCB treatment and disposal 
facilities." 

* * * * * 

10. Proposed Rule 340-120-020(2) 

11 (2) To encourage local participation in 
the siting of a proposed facility described in 
340-120-001(2), the Director shall appoint and 
utilize a committee comprised at least partly 
of residents living near to, or along 
transportation routes to, the facility site. 
At least one half of the appointments shall be 
from a list of nominees submitted by the local 
government with land-use jurisdiction. The 
Director shall appoint the chairperson of the 
committee." 

Comment 

Community participation should focus on local 
participation. A majority of the members of an advisory 
committee, as well as the chairperson, should reflect local 
interests so that local interests are assured of a voice on the 
committee and so that outside interests do not control the 
committee. Participation by local residents employed by an 
applicant should be allowed so that the full spectrum of views 
will be represented on a committee. 
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Suggested Change to Proposed 
Rule 340-120-020(2) 

"(2) To encourage local participation in 
the siting of a proposed facility described in 
340-120-001(2), the Director shall appoint and 
utilize a committee comprised at least partly 
of residents living near to, or along 
transportation routes to, the facility site. 
[M--i-e-a-&t:-:1 Greater than one half of the 
appointments shall be from a list of nominees 
submitted by the local government with 
land-use jurisdiction. The list of nominees 
may include local residentS empioyed £y the 
applicant for the proposed facility permit. 
The Director shall appoint the chairperson of 
the committee from the list of nominees for 
the committee SUbmitted £y the local 
government with land-use jurisdiction." 

* * * * * 

11. Proposed Rule 340-120-020(4) 

11 (4) The Director may continue a 
committee authorized in Section (2) and (3) or 
appoint a new committee to review the 
operation of a facility once it is located and 
constructed." 

Comment 

See the comment on pages 15-16 for proposed rule 
340-120-020(1) 0 

Suggested Change to Proposed 
Rule 340-120-020(4) 

Delete section (4). 

* * * * * 

12. Proposed Rule 340-120-020(5) 

·"(S) The Department recommends that the 
local government and applicant consider 
negotiating an agreement appropriate for the 
proposed facility's potential local impact. 
The agreement might consider these and other 
issues: 
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(a) Training and equipping local fire, 
police and health department personnel to 
respond to accidents, spills and o.ther 
emergencies; 

(b) Special monitoring both on and 
off-site for worker and community health 
status; 

(c) Road improvements and maintenance to 
assure safe transportation of waste to the 
site; 

(d) Possible changes in property values 
near the site due to the proposed facility; 

(e) A plan to resolve conflicts or 
disagreements that might develop between the 
facility operator and the community." 

Comment 

These matters are clearly outside the Commission's 
jurisdiction and should be left to be resolved between the 
applicant and the local government. Providing instructions in its 
rules to local governments in areas outside the Commission's 
jurisdiction is a step that should not be lightly taken. By 
putting "recommendations" into the rules, expectations are created 
that can never be met and in many cases should not be met. 

This proposed rule treats hazardous waste management 
facilities different than any other business and if followed by a 
local government creates an impossible burden for an applicant. 
For example, what airport, racetrack, industrial plant or the like 
has an agreement with the involved local government addressing the 
"potential local impacts" identified in the proposed rule? 

Actual local environmental impacts can be avoided or 
mitigated by conditions in a permit as well as through the 
enforcement process. To the extent that the facility requires 
additional local services, those services should be provided for 
in the same way any other services are provided for by a local 
government. 

If an applicant were required to meet paragraphs (a) 
through (e) in the proposed rules, the applicant would in effect 
become a local government performing many of the functions 
traditionally reserved to the government. However, unlike a local 
government, the applicant would have unlimited liability for the 
performance of those functions. The applicant would not have the 
limits on total liability and the immunity for discretionary acts 
provided by the Oregon Tort Claims Act. See ORS 30.270(1), 
30.265(3) (c). 
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Requiring an applicant under paragraph (a) to train and 
equip local fire, police and health department personnel means an 
applicant would be responsible not only for training and equipping 
the personnel but in the final analysis would be responsible for 
performance of the personnel if anything went wrong. Also, the 
applicant would be responsible for the safety of any personnel 
while responding to accidents, spills and emergencies. Certainly 
a prudent facility operator will assist in training local 
agencies, and, in fact, federal law requires it. Chern-Security 
provides such assistance. 

Under paragraph (b) "off-site" community health status 
is limitless. This could require complete physical examinations 
once a year for every citizen of the community paid for by the 
applicant. 

Under paragraph (c) the applicant would become the local 
highway department. Further, for public roads that go to a site, 
the applicant would be sued any time an accident occurred and 
maintenance or conditions of the road were somehow involved. 

Under paragraph (d) the applicant would become a 
guarantor of property values for the area. How far would the 
guarantees extend -- next to the site, within a certain distance 
of the site, or the entire community? For the Arlington area, 
rather than decreasing property values, Chern-Security's facility 
has increased property values by providing employment and economic 
stimulus to the surrounding area. 

Suggested Change to Proposed· 
Rule 340-120-020(5) 

Delete section (5). 

* * * * * 

13. Proposed Rule 340-120-025(1) 

"(l) An emergency response team owned by 
or under contract to the owner or operator of 
the facility shall be located within 25 miles 
of the facility. The team shall be capable of 
immediately responding to spills, occurring 
within 50 miles of the facility, of waste 
traveling to the facility. If the transporter 
of any waste traveling to the facility and 
within the state fails to cleanup any spill 
occurring within the state to the Department's 
satisfaction, the facility owner shall 
immediately arrange for such cleanup upon a 
request by the Department." 
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Comment 

The proposed rule should be completely unacceptable to 
any facility owner because it assigns responsibility to a facility 
owner for a spill the owner did not cause and over which the owner 
has no control. 

Chern-Security Systems, Inc. strongly opposes this 
proposed rule. If Chern-Security is made responsible for wastes 
anywhere in Oregon that are destined for Chern-Security's facility, 
Chern-Security will be forced to accept only waste transported by 
its own transporters in order to avoid an unlimited liability for 
third parties' spills. 

The proposed rule also contravenes recent Oregon 
legislative directives. The 1985 Oregon Legislature enacted 
Chapter 733 (HB 2146) to assign strict liability and 
responsibility for cleanup for any spill of a hazardous waste to 
certain persons. In the legislation any person "owning or having 
control" over any hazardous material spilled is strictly liable 
for the spill and responsible for cleanup of the spill. 
ORS 466.640, 466.645. If the reasonable person does not clean up 
the spill, the Department may clean up the spill or contract for 
cleanup of the spill. ORS 466.645(2). The proposed rule is wrong 
because it ignores this legislative determination of 
responsibility for spills and cleanups. The rule amends the 
recent legislation to include as a liable party a party without 
any ownership or control over a spill -- the owner of the facility 
to which the hazardous waste is being transported. 

This same legislation also requires the Commission to 
develop a hazardous material emergency response master plan and 
requires that plan to be consistent with the plan to be adopted by 
the Interagency Hazard Communications Council by January l, 1987 
dealing with the transportation of hazardous material and waste. 
ORS 466.620. The proposed rule prejudges the result of the 
hazardous material emergency response plan. 

The proposed rule would likely impose strict liability 
under section 107 of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 USC § 9607) on the 
owner of the facility once the Department requests that the owner 
arrange for cleanup. 

In addition to the above practical obstacles, the 
Commission should not adopt this rule because it does not have 
authority over the land transportation of hazardous waste. Under 
ORS 767.457 the PUC has that responsibility. The Commission in 
ORS 466.020(5) is given the authority only to adopt rules 
"relating to the transportation of hazardous waste by air or 
water." 

The proposed rule requires a facility owner to have an 
emergency response team available for response to spills within 50 
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miles of the facility. Chem-Security has such a team and will 
respond to spills within 50 miles of its facility. However, 
ultimate unlimited liability for spills in this area must not be 
assigned to the emergency response team. The liability must 
remain with the party at fault -- the transporter or other third 
party who caused the spill. 

Suggested Changes to Proposed 
Rule 340-120-025(1) 

"(l) An emergency response team owned by 
or under contract to the owner or operator of 
the facility shall be located within 25 miles 
of the facility. The team shall be capable of 
immediately responding to spills, occurring 
within 50 miles of the facility, of waste 
traveling to the facility. The team as well 
as the owner and operator of the facility 
shall not be liable under Oregon law to any 
person for costs, damages, injuries or 
expenses incurred that are caused as ~ result 
of the team's actions in carrying out~ 
response to, ~ cleanup of, or ~ remedial 
action for ~ spill of hazardous waste if the 
actions were required ey and in compliance 
with this section and the facility's permit. 
[i£-the-transporter-o£-any-waste-traveitng-tc 
the-faci±±ty-and-w±th±n-the-state-fatts-tc 
cleanup-an¥-spill-occu~~ing-within-tha-stat& 
te-the-6epartmentis-sat±s£act±on7-the-fac±±±ty 
ewner-sha±±-immediatety-arrange-for-sttch 
e±e-e.nt1.p-t1.pen-a-reqnest-by-the-eepartment-:]" 
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9 . . . Department of Land Conservation and Development 
vtCTOR ATIYEH - 1175 COURT STREET N.E., SALEM, OREGON 97310-0590 PHONE (503) 378-4926 

March 27, 1986 

Fred Hansen, Director 
Department of Environmental Quality 
PO Box 1760 
Portland, OR 97207 

Dear Fred: 

The purpose of this letter is to offer DLCD comments and suggestions on 
your proposed administrative rules pertaining to the siting and 
permitting requirements for hazardous waste and PCB disposal facilities. 

Overall, we like the concept and organization of the three-step 
permitting procedure for facilities listed in Division 120. Such an 
approach will, we believe, achieve the purpose of realizing an additional 
level of protection for health and safety concerns while continuing to 
allow local jurisdictions a major role in locating these facilities. 

You and your staff deserve special credit for an outstanding effort to 
solicit the views and opinions on the rules from citizens and local 
governments around the state. These activities coupled with the 
dedicated work of your policy and technical advisory committees have 
added much to the credibility and acceptance of your proposals. In this 
regard, we appreciated your decision to include a representative from 
DLCD on the technical committee. 

Our specific suggestions on the proposed rules pertain only to 340-120; 
we offer no comment on the amendment to Division 110 on PCB management. 
The improvements and changes described below are intended for changes for 
increased clarity, completeness and strengthening the land use 
compatibility process between DEQ and local government. We are aware of 
the short time line remaining before final EQC action on the rules and I 
have asked our staff to provide any follow up assistance your staff may 
require in responding to our comments. 

1. Authorization to Proceed Request (340~120-010) 

a. We are unable to fully understand the reason for requiring 
mandatory criteria under the authorization while allowing 
similar items to be treated as discretionary considerations 
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under 340-120-015--Compatibility Findings. Continuing this 
difference increases the potential for confusion on the part of 
both the applicant and the affected jurisdiction. DLCD 
encourages the adoption of uniform mandatory criteria in both 
sections -010 and -015. 

b. From the standpoint of the applicant, it is not clear what is 
expected by DEQ to demonstrate adherence to the locational 
factors under -OJ0(2)(d). Are you looking for actual maps and 
locational information or simple declarations expressing the 
applicant's commitment to satisfy the locational factors? 

c. The rule at -010(2)(d) fs not clear about the problems of 
subsequent local government land use actions (e.g., UGB 
amendments, zone changes, permit approvals), which could allow 
de~gnated areas, uses and structures to encroach within the 
specified one mile separation distance. Would such local 
actions be allowed, would DEQ oppose such decisions? 

d. The rule at -010(2)(d)(A)(ii) does not appear to give 
applicant's adequate direction in the event the applicable 
comprehensive plan does not identify some of the listed features 
cited in this section. To address this concern, it may be 
appropriate to require the applicant to verify the absence (or 
adequate separation) of these items in situations where the 
comprehensive plan is unclear or does not show these areas. 

e. At -010(2){d)(A)(ii), the term, "public open space," could be 
confused with publicly owned land or land recognized in 
comprehensive plans as open space (under Goal 5), but really 
comprised of privately held resource land. A different 
definition may be helpful here. 

f. The rule at -010(2)(d)(B) contains no standards or directions 
for departing from the one mile separation distance while still 
protecting public health and safety and the environment. Should 
there even be an exception procedure at all? 

g. The rule at -010(2){e){A-Cl should be reworded to clarify that 
the setback distances referred to are internal distances from 
the actual disposal facilities themselves and the property lines 
of the lot or parcel on which the facilities are located. 

h. While this point may have been covered elsewhere, wouldn't the 
rule at -010(2)(g) indicate what steps are required of the 
applicant (e.g., bonding, liability, etc.) in the event the 
applicant is no longer able to operate the facility? 
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i. Shouldn't the "Authorization to Proceed" contain requirements 
for public disclosure of the nature of the disposal activities 
intended for the site (e.g., materials to be handled, methods of 
disposal, etc.)? 

2. Land Use Compatibility Findings (340-120-015) 

a. While probably presumed by the rule, the rule should indicate 
whether DEQ expects the same or different local findings if the 
applicable comprehensive plan has been acknowledged or not. A 
reference to LCDC permit compliance and compatibility rule' (OAR 
660-31) might help in this regard. 

b. The reference to "findings" in -015(1) should reference 
obtaining local land use approvals, including plan and land use 
regulation amendments and statewide goal exceptions where 
necessary. 

c. The rule at -015 should indicate that the separation distances 
are the minimums and local governments can require stricter 
standards. 

d. The same concerns we noted above under la. (mandatory vs. 
discretionary criteria); le. (subsequent local land use 

·actions); ld. (insufficient information in the comprehensive 
plan); le. (public open space) and lf. (exceptions procedures) 
are applicable to section -015 and need to be addressed. 

e. We suggest that the listing at -015(l)(b) be amended to 
recognize major rural industrial uses engaged in the primary 
processing of food or agricultural products such as a cannery. 

f. The rule at -015(l)(c) establishes only a one quarter mile 
separation for the listed areas and features. This to us seems 
insufficient, for example, where a cultural area could include 
an Indian reservation or where a municipality's water supply 
could be significantly affected. 

g. The term, "wetlands" at 015(1 )(c)(A) may be a source of 
confusion as to its meaning. One solution would be for the rule 
to contain a reference to the wetlands definition used by the 
Division of State Lands. 

h. The listing of features under -015(l)(c) should include active 
fault zones under natural hazards. Similarly, this list does 
not mention special or significant non-acquatic habitats for 
wildlife that might be affected. We suggest consultation with 
state Department of Fish and Wildlife on this matter. 



Fred Hans~n. Director 
March 27, 1986 
Page 4 

i. The rule at -015(l)(d) should make clearer that the zone 
allowing the facility actually has been applied to the site upon 
which the facility is to be located. 

j. The consideration at -015(1 )(el concerning impact on adjacent 
lands, although certainly appropriate, may be worded to invite 
abuse by surrounding owners opposed to a facility otherwise 
appropriately situated. 

k. The reference to transporation route at -OlS(l)(g) should be 
modified with the term, "highway." 

1. Item -OlS(l)(h) is too vaguely worded. Does the term 
"appropriate" refer to the closest jurisdiction or any community 
on the way to the site? Does the term, "local" refer to the 
classification of the route or the ownership? Does 
"transportation" equate with highway or does it include rail, 
air and marine modes? 

m. Section -015(3) deals with the issue of the local compatibility 
findings as a whole and DEQ responsibilities toward them. It's 
not clear whether the draft language is intended to cover the 
situations where the local government makes a negative 
compatibility finding (i.e., denies the applicant's request), as 
well as the case where the local government has acted favorably, 
but has prepared weak compatibility findings. 

This same section should indicate that a permit for a hazardous 
waste facility is a Class A permit under OAR 660-31 where DEQ 
itself is obligated to adopt the appropriate land use 
compatibility findings. 

Finally -015(3) states that DEQ has ultimate responsibility for 
determining goal compliance. This is correct. However, the 
agency has an equal responsibility to act compatibly with 
comprehensive plans. This section of the rule should be more 
clear about the circumstances where DEQ intends to rely on the 
local compatibility determination and when DEQ will adopt 
additional findings of its own. 

3. Community Participation (340-120-020) 

Under -020(2-4), this section should make reference to the 
jurisdiction's adopted citizen involvement program and committee for 
citizen involvement in designing and implementing the local advisory 
process on the project. 



Fred Hansen, Director 
March 27, 1986 
Page 5 

Thank you for the opportunity to review your proposed rules. Please 
contact Jim Knight of our office if you have any questions about our 
comments. 

Sincerely, 

G~c. ~,=k-~ 
James F. Ross ~ 
Director 

JR: sl 
7809DJBK/l OB 

cc: Maggie Conley, DEQ 
Bob Danko, DEQ 
Russ Nebon, Marion County 
Bill Zelenka, Crook County 
Brent Lake, DLCD 
Jim Knight, DLCD 
Craig Greenleaf, DLCD 
Fred Neal, LOC 
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Attacbment 6 
Agenda Item 
March 14, 1986 EQC Meeting 

A Liat of Reports on the Siting of Hazardous Waste Management Facilities 
Reviewed by the Department 

3. 

4. 

Costs and Benefits to Local Government Due to the Presence of a 
Hazardous Waste Management Facility and Related Compensation Issues, 
Univ. of North Carolina Institute of Environmental Studies, 1985. 

Not-In-My-Backyard-Community Reaction to Locally Unwanted Land Use, 
Univ. of Virginia Inati tute of Environmental Negotiation, 1985 • 

Siting Hazardous Waate Management Facilities-A 5andbook, The 
Conservation Foundation, 1983. 

Hazardous Waste Managemen.t: A Review of Social Concerns and Aspects 
of Public Involvement, Alberta Environmental Office, 1985. 

5. Should Minnesota Dispose of Its,Own Hazardous Waste?--Is It a Moral 
Issue?, Carver County, Minn. Hazardous Waste Report, 1985. 

6. 

8. 

A Survey of Approaches by Other States in Establishing Criteria for 
the Location of Hazardous Waate Facilities, Ray C. Weston, Inc., for 
the Alask9 Department of Environmental Conservation, 1985. 

A Citizen's Guide to the Major Hazardous Waste Facilities Siting Act, 
New Jersey Hazardous Waste Facilities Siting Commission, 1983. 

Approaches to Hazardous Waste Facility Siting in the United States, 
Massachusetts Hazardous Waste Facility Site S'lf'ety Council, 1984. 

9, Review of State Siting Criteria for the Location of Hazardous Waste 
!..and Treatment, Storage and Disposal Facilities, U.S. E.P.A. Office of 
Solid Waate, 1984. 

10. 

11. 

13. 

14. 

Improvements in Siting Hazardous Waste Facilities, California Office 
of Planning and Research, 1982. 

The Keystone Siting Process Handbook-A New Approach to Siting 
Hazardous Waste ~.anagement Facilities, Texaa Department of Water 
Resources, 1984. 

Charting a Course-Public Participation in the Siting of Hazardous 
Waste Facilities, Minnesota Waste Management Board, 1981. 

Hazardous Waste Management Plans of Connecticut, Pennsylvania, 
Minnesota, Michigan, New Jersey and New York. 

State Hazardous Waste Facility Siting I..aws and/er Rules of Alaska, 
California, Connecticut. Colorado, Iowa, Maryland, Minnesota, New 
Jersey, New York, Pennsylvania, Texas, Utah, Virginia, Washington and 
Alberta. 

ZF802.7 
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Attachment 7 
Agenda Item 
March 14, 1986 EQC Meeting 

Policy Advisory Committee 

John c. Beatty, Jr. (Chainaan) 
Portland 

Donna Brunelle 
Portland 

Jim Brown 
Hood River 

Mike Caldwell 
La Grande 

Lollis Carlson 
Heppner 

Frank Deaver 
Beaverton 

Dr. Jack Fellman 
Portland 

Alice Harper 
Ione 

Wes ltvarst en 
Portland 

Bob Riggs 
Redmond 

Dan Saltzman 
Portland 

E.J. (Jack) Weathersbee 
Portland 

ZF802.6 



Environmental 
P.O. Box 1760 
Portland, Or. 

Gentlemen: 

East Church St. 
P.O. Box 225 
Durkee, Oregon -

./.uality Commission 

97204 
MAR. 26 - 1986 

During the public mea ting held at Baker, Or. 
(ld'a.r. 17-86) Transportation f~~ilures of the trucking indus
try while transporting hazardoulfmtls. were discussed, mostly 
in negative terms. I made the following statement, · 
" There is no reci son trucks cannot handle ha zardous m tls. , 
After 30 yrs. in·· tl:-' ansporta Lion, I can show you.-,;b.e Railroads 
did a better Job 12 yrs. ago, than truoks do today in moving 
hasardous mtlso''·· I approve of RULE 340-120-025 and recommend; 
it be enforced and believe transportation strictly monotered 
and spill liability placed upon all carriers. IJ,.-· w ··~· ;-,v. c;.;·L ·1 

/ __ ./ --I approve of Section (2) of Rule 340-120-020 
and local committee working under Direct ors supervision. 
Do NOT, however, believe this committee"Silould have oowers 
beyound gathergpublic oppinil.ons & working in a dvisory C.J.paci ty 
with no authority ta regulate dis~ances Incinators are to be 
placed from waters, wilderness, public lands. 

ON SITE facilities are not recommended by me , 
as burning & disposals are another function and should be treat
ed differently, than production of hasardous. Transportation 
is a different field also. 

I favor Regional (Northwest COMPAC~ with 
incinerators & hazardous wastes treatment locations, placed 
15 miles from everything except sage brush & rocks. Build 
facilities larger and fewer in number. Place them near the 
source of wastes accumulated as is feasable, and if modern 
railroads & trucks c'1nno t deliver to disposal lee~ 1:;;1.q __ :n.s, 
lets build a private tr1nsportation ( rail or roads) to move 
these mtls. If planners are 10 times in error above or below 
amount we dispose o! in the next ten yrs. it ~muld be feasable 
to put our special transport underground or in a tube. Sounds. 
radical but the future huge demii.nds are anyones guess. 

I agree with a well planned Buf!er Zone for 
spill protection. This should be nonitored & kept up to date. 

In reviewing the 3 step plans discussed at 
ia.ker public meeting and the idea of allowing PCB burning 
at old cement pland; (Or. Portland Cement Co. site) that not 
onlJ sits on the bank of BURNT RIVER, it stradles the old 
river bed clear up the hillsides on North and sou th of the 
stream of water that ranges to flooding to mere trickle dur
ing 12 months, to me IS REDICULESS. I can see the only fact, 
that any sensible body of planners or authorized group to 
negotiate beyond STEP ONE for PERMIT at LIME, Or. would appear 
to be mep. tally unsound. ; '-.... 

Sincerely, ' t·~ · -·i _.,,.·, -"}~•_..-•• ·1 .--·--<..... , ; . .. - :.-------



DEQ 
Hazardous and Solid Waste Devision 
Attention: Bob Danko 
Box 1760 
Portland, OR 97207 

Dear Sir: 

Here are some thoughts generated on reading the draft rules for Senate Bill 
138: 

I see no provisions or garantees that independent monitoring of public heal• 
or an other aspect of contamination will be conducted on an ongoing basis 01 
or off site. 
It seems desirable that in addition to inhouse monitoring there should be 
privisions for a democratically chosen and independently funded commission 
control monitoring in the local area. 

The State should also be concerned about continuous on and offsite monitori1 
and research before and after siteing 

A strong adversarial monitoring system is vital. Perhaps the controling 
commission could be chosen by county commissioners. Each commissioner would 
name several. 

There could"be an airshed determined and this could be a district from whicl 
the commission could be chosen by election. 

The set-back provisions and distance from various land uses should be based 
some emprical predictions and provisions should be made to restrict land us< 
in the event of monitoring suprises with provisions for compensation to 
landowners in the event of loss. 

Regular monitoring of transport routes should be provided for. 

The clean up of transported wastes seems to vary between 25 and 50 miles. 

Coordination with the PUC and LUBA may have to be legislated. 

j!AJJ ~~ 
~ -
rr~~r~ 

I ,..._,__ ,. 
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ATTN: Bob Danke 
Department of Emdronmental Quality 
P.O. Box 1760 
Portland, OR 97207 

RE: Hazardous Waste Management 

Sir, 

Olex, OR 97812 
March 28, 1985 

I was unable to attend the hearing March 18 in Arlington. Please add the 
following to the record. 

We citizens are all responsible for existence of hazardous waste. Few people 
are well informed of their own liability, however, or even aware of just what 
hazardous wastes are, or what causes their accumulation. They just know they 
don't want hazardous waste disposal in their backyard. But people aren't all 
unreasonable, they just need education. 

An answer is information. A citizen's advisory committee at each existing 
or proposed site can help demystify hazardous and toxic waste disposal. The 
committee (GAG) can also bridge the credibility gap hetween the disposal 
company, the EQC, DEQ, and local citizens. If an.accident occurs, the GAG 
can also act as an information clearing house. (Of course the GAG must be 
composed to be more than a mouthpiece for the waste disposal company.) 

Credibility is the real issus. At this point there are adversaries who have 
less concern with truth than with grinding their axes. There isn't the good 
faith necessary for education and briefing. Unfortunately, governmental 
agencies, particularly in waste disposal, don't have much credibility, either. 
Where will we find a reliable source of information? 

I believe we need an opportunity for citizens to consult a neutral source 
of information, e.g. not the company, not the angry citizens, not the govern
ment.. We need a contingency fund to allow independent assessment for which 
none of us have the expertise, -- for both legal e.dvice and/ or scientific a.dvice. 

Citizens and government must be responsible about hazardous wasiBmanagement. 
We need good faith, dependable sources and good information. If dl.sposal 
companies and government treat citizens like they're stupid, stupid behavior 
will ensue. 

Very truly yours, 

oJ-at ;fffin!tcl 
Darl Eves Kleinbach 
(Mrs. H.G. Kleinbach) 



, ,, 

Les Ruark 
Rock-Creek/Star Route Box 58 

Arlington, Oregon 97812 
(503) 454-2511 

26 Marcll 1986 
Hazardous & Soft~ Waste DMsion 

Dept. ot Environmental Quality 

rrn~~~~WrEfO' 
Ull . MAR 3 1 1986 ill.J 

Oregon Dept. of Environmental Quality 
Hazardous and Solid waste Division 
Attention: Bob Danko 
P.O. Box 1760 
Portland, Oregon 97207 

Re: Draft Rules f= SB 138 

' 

Although as co-Chairperson of the group Concerned Oregonians for 
Proper Waste Disposal I have already, by my signature on COPWD's 
statement presented March 18 to the DEQ, endorsed the draft rules 
for SB 138 and COPWD's suggested additions to these rules, I wish 
by this letter to also offer for the record my personal comment. 

I enthusiastically endorse and support adoption of the draft rules 
as developed by the DEQ's Policy Advisory Committee on SB 138. 

,,·•,: 

I firmly agree with the PAC's additional observations and recommenda
tions. I especially agree with the PAC's recommendations that: 

1. '!he 1987 Oregon Iegililature should authorize DEJ';l to expend 
certain fee funds to pay for tecllnical and legal advice sought 
by Citizen Advisory Conmittees set up under SB 138; and 

2. The 1987 Oregon legislature should recognize the need for 
applying the Comnunity Participation provisions of the draft 
:t.ules (particularlty a Citizens .Advisory Conmittee) to existing 
facilities sucl1 as the Hazardous waste Disposal site near 
Arlington operated by Chem-Security Systems, Inc. 

I live and work within five miles of the Arlington site. Those 
of us who must contend everyday with the operation of this site 
would feel much better about it if indeed there was a fairly 
structured, meaningful opportunity for us to help insure its safe 
and contained operation. 

A CAC for the Arlington site, if it is to be effective, must possess 
the capability to obtain independent analysis of ground water 
conditions (both on and off the site) and independent legal advice 
with respect to pertinent land-use matters. 



~/Bob Danko 
pg 2 

Members of the Policy Advisory Committee, especially Alice Harper, 
Louis Carlson, and Judge John Beatty, Jr., are all to be commended 
for their diligent and productive work. Fred Hansen, Rich Reiter, 
Bob Danko and Jo Brooks, of the DEQ, are also to be commended for 
their open and professional guidance of the PAC's work; Fred Hansen, 
particularly, for his credible, innovative leadership of the DEQ. 

LES RUARK 

cc: E;lC Chairperson Janes Peterson 
Sen. Pres. John Kitzhaber 
Hs. Spk. Vera Katz 
Rep, Wayne Fawbush 
Rep. Mike M:Cracken 
Gilliam County Judge William Hamie 
Alica Harper 
Ioui.s Carlson 
Judge John Beatty, Jr. 
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SUBJECT: 

Hazaraous & Sona Wm t>Mslolf 
DepL al Environmental Quality 

~ ~L~R ~ 1ij !6~ ill) 
' 

·'."· 

Department of Environmental Quality 

Hazardous and Solid Waste Division 

ATTN: Bob Danko 

P,0, Box 1760 

Portland, OR, 97207 

SB 138 Public Comment on Rulemaking Update 

Andrew R, Gigler 

4230 South Sixth Street 

Klamath Falls, Oregon 97603 

March 26 , 1986 

My concern with the implementation of S.B. 1J8, in my opinion, only carries 

us further into the quagmire and bureaucracy that have so far been a criminal 

disgrace and a health hazard to the people of Oregon for centuries to come. 

Of the many mishandled chemical dumps in Oregon, I have to mention that the 

two worst ones are Alkali Lake and the disgraceful site at Arlington. It is a 

disaster how these two sites were mishandled by the D.E,Q. and E.P,A. 

With the passage of Senate Bill 1J8, it leaves many loop holes for Chem 

Security Systems Inc. to continue polluting the air, land, and water of the 

State of Oregon. The public would have to pick up the tab and future generations 

would suffer. All the while, Chem Securities could walk off with their profits 

under the protection of the D.E.Q. and E.P.A. 

I will refer to what has happened to the 1,4 billion dollar Super Fund to 

clean up Chemical Wastes, How about the Mafia mob link to Toxic Wastes in investigations 

both nationally and locally? What about the Rita Lavelle and Anne Burford·•s E.P,A, 

scandal? 



D.E.Q.'s monitoring of toxic wastes in Oregon, in my opinion, has been highly, 

criminally, inadequate, With the incineration of these wastes, the recombinations 

could create new toxic compounds, Some of these are more toxic and deadly than 

P.C.B.'s or other chemicals --- such as emissions of highly toxic chlorinated 

dibenzodioxins and dibenzoflurans from incinerators are well documented, These 

chemicals are released into the environment only to accumulate in the soil, 

the fatty tissue of animals, and in humans, The Oregon D,E,Q, has set no limits 

on the release of these dangerous compounds that would come from this proposed 

incinerator and it would leave the door open for burning of other toxic compounds 

with no restriction on the emissions from this burning, There are other alternatives, 

In my opinion, D.E.Q. has not in the past nor can we expect them in the future 

to properly monitor these Toxic Wastes, 

Before any further implementing Senate Bill 1)8, or before any negotiations 

with Chem Security at Arlington, I would hope there would be an investigation of 

Chem Security due to the past violations and discrepancies, 

Also, it is ridiculous for Oregon, whi~h is somewhat thought of as being 

environmentally pristine, to be tied to the N~~o7_:__,~9JO) 

which would make a Chemical Dumping Ground of Ore/on b'l\~ost of the s:fa:t'e-; ~~,;t' of 

the Mississippi, including Hawaii, Alaska, and who knows where else because of the 

possible Mafia connection in the hauling of these Wastes, 

Hazardous Wastes should be neutralized and recyled at the point of origin, Let 

the manufacturers build this into the cost of their product, By all means, make 

them responsible for the crap they produce, These poison chemicals are a number 

one threat to our environment. I would hope that D,E,Q. and E.P.A. would get turned 

around and start protecting the environment rather than their being the problem 

for the very people that are trying to clean up the environment, 

Andrew R. Gigler 
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DEQ 
HAZARDOUS and SOLID WASTE DIVISION 
ATTN: BOB DANKO 
P.O. BOX 1760 
PORTLAND, OREGON 97207 

DEAR SIR, 

I am writing in regards to hazardous waste and PCB treatment and 

disposal facilities in Oregon. 

We must insure the safety and health of ~NX community that is 

choosen as a treatment I disposal site. We must also create a 

unequivocal safe transportation route along the entire shipping 

corridor. Furthermore, meaning-f ul community involvement is 

essential with required prior agreement before any specific site is 

choosen. 

Hazardous Waste is a very, very serious matter which Hll~I be 

dealt with. Let's deal with it on the side of caution and citizen 

participation. 

Sincerely in Health and Safety, 

r -. 

KIFAR YOSEMITE 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMO 

TO: Bob Danko 

J~ Whit~•~ 
DATE: March 28, 1986 

FROM: 

SUBJECT: Comments on Proposed Division 120 

1. The use of "remedial action" in 340-120-001(4)(b) may not be 
appropriate because it applies to only Superfund sites. Other sites 
may be required to close in place too. 

2. Proposed rule 340-120-001(4) should include research and development 
facilities. 

3. The word "modification" in 340-120-005(8) should be defined as major 
and minor modification as already done in RCRA. 

4. Proposed rule 340-120-010(2)(b)(C) is unclear. 

5. Should faults be included in 340-120-015(1)(c)? 

6. Proposed rule 340-120-020(2) should state at what time in the 
permitting process the committee would b.e formed. 

ZF929 
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VICTOR ATIYEH 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Canmission 

Director 

Agenda Item H, April 25, 1986, EQC Meeting 

Proposal to Declare a Threat to Drinking Water in a 
8pecifically Defined Areas of Mid-Multnomah County Pursuant 
to ORS 454.275 et. seq. Proposed Final Order 

On February 7, 1986, the Environmental Quality Canmission completed a 
review of the record to date, and adopted Findings and Recommendations 
in the matter of the proposal to declare a threat to drinking water in 
a specifically defined area in Mid-Multnomah County pursuant to ORS 454.275 
et. seq. Following such action, ORS 454.300(1) requires the Canmission 
to publish notice of its findings and recommendations in the newspapers 
used to publish earlier notices in the matter. The purpose of this notice 
is to advise persons or municipalities affected by the findings and 
recommendations of the opportunity to petition the Commission to present 
written or oral argument on the findings and recommendations. Such 
petitions must be presented within 15 days of publication of the notice. 

Summary of Actions Since February 7, 1986 

On February 12, 1986, notice of adoption of Findings and Recommendations 
was published in the Oregonian and Gresham Outlook. These papers were 
used for publication of earlier notices in this matter. The notice advised 
that petitions to present oral or written argument in this matter must 
be postmarked or hand delivered to DEQ offices by 5:00 p.m. on 
February 28, 1986. 

In response to the notice, 1154 timely petitions were received to present 
oral arguments. An additional 17 timely petitions were received to present 
written arguments only. Further, 127 petitions were postmarked and 
received after the deadline and thus were not qualified under the statute 
as petitioners. Each petition to present oral argument was assigned a 
number as it was received. 
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In order to hear from each of the 1154 persons who petitioned to present 
oral argument, the department, with concurrence of the Conunission members, 
scheduled 10 hearings to receive oral argument. The Commission appointed 
nine hearings officers, along with itself, to preside at the hearings. 
Hearings were scheduled to being at 4:00 p.m. The hearings would recess 
for dinner between 6 and 7 p.m. Petitioners were scheduled to present 
argument at locations within the affected area in David Douglas School 
District facilities as follows: 

Date Pet. Nos. Hearings Officer Location 

3/14/86 001-100 Env. Quality Comm. David Douglas Performing Arts 
3/17/86 101-220 L. Patterson David Douglas H.S. Cafeteria 

. 3/17/86 221-340 K. Wolniakowski David Douglas H.S. Rm 151 
3/17/86 341-460 T. Lucas Alice Ott M.S. Library 
3/17/86 461-580 G. Pettit Alice Ott M.S. Cafeteria 
3/17/86 581-700 M. Ronayne Floyd Light M.S. Room 18 
3/17/86 701-820 s. Olson Cherry Park E.S. Cafeteria 
3/17/86 821-940 J. Jackson Cherry Park E.S. Gymnasium 
3/17/86 941-1060 K. Ash baker West Powellhurst E.S. Cafeteria 
3/17/86 1061-1154 M. Halliburton David Douglas H.S. Library 

Written notice was sent to each petitioner advising of the date, time, 
and location for them to present their oral argument. The notice advised 
of procedures to be followed in presenting their argument and specifically 
advised that oral argument would be limited to 3 minutes in order to 
provide an opportunity to hear each petitioner. Each petitioner was also 
advised that written argument could be submitted to supplement oral 
argument or in lieu of oral argument. The deadline for submitting such 
written argument was to be postmarked by no later than March 28, 1986 or 
hand delivered to the Department's officers by 5:00 p.m. on March 28, 
1986. 

Persons petitioning to present written argument only were notified in 
writing that written argument must be postmarked by no later than 
March 28, 1986 or hand delivered to the Department's offices by 5:00 p.m. 
on March 28, 1986. 

Persons who submitted petitions after the legal deadline were advised in 
writing that they did not qualify as petitioners. The notice further 
indicated that written conunents received by March 28, 1986 would be entered 
in the record and forwarded to the Conunission for review. 

The hearings were conducted as scheduled. A total of 19 of the 100 
assigned petitioners appeared and presented oral argument to the 
Environmental Quality Commission on March 14, 1986. Since time was 
available, the Conunission opened the hearing to petitioners who were 
scheduled to present their argument on March 17, 1986. A total of 17 
registered and presented their argument on March 14 rather than on 
March 17, 1986. A total of 75 petitioners appeared and presented oral 
argument to the 9 hearings officers on March 17, 1986. 
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Transcripts were prepared of each hearing and were forwarded to the 
Conunission for review. Copies of all written argument received were 
forwarded to the Conunission for review. 

Evaluation 

Oral and written argument has been reviewed to determine if information 
presented would cause the analysis, conclusions and findings previously 
adopted to be modified. Arguments presented generally made the following 
points: 

Proof of a threat to drinking water is inadequate. 
No illnesses are reported, no health hazard exists in the area. 
Groundwater quality tests are questionable, data are not adequate 
to prove a trend. 
Drinking water comes from the Bull Run watershed, not from groundwater 
in the area. 
Statutory conditions are irrelevant. 
Other sources of potential pollutants (fertilizer) have not been taken 
into account. 
Drilling of new wells by Portland is evidence that groundwater is not 
threatened as a source of drinking water. 
Exclusion from the boundary was requested because sewers are 
unaffordable or are not needed. 
Area boundaries should be expanded to include other areas not on 
sewers including adjacent area in Clackamas County. 
Alternatives to proposed sewer plan have not been adequately explored, 
including banning of wells, use of Bull Run water, drilling of deeper 
wells, moving of wells, treatment to remove nitrate from drinking 
water, use of cheaper pressure sewers, use of holding tanks, and 
mandatory construction of trunk sewers with voluntary construction 
of collector sewers and voluntary connections to sewers. 
Removal of cesspools until less than 50% of the sewage is discharged 
to cesspools should be considered as an alternative to eliminate the 
threat. 
Drainage in the area is excellent, cesspools work fine, and the soils 
adequately filter and treat the waste. 
Affordability of sewers was not considered, sewers are too costly 
and are unaffordable. 
Cost estimates are not accurate enough, are not guaranteed 
unchangeable, and do not include inflation. 
Costs should be spread to a larger population through a surcharge on 
Bull Run water or state funding should be made available. 
Costs of sewers for renters, churches, schools have been ignored. 
People have been denied the right to vote in the area. 
The public is not adequately informed. 
Present residents should not be responsible for protecting the 
groundwater resource for the future. 
Implementation should be delayed to allow more time to develop 
financial assistance methods. 
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Implementation should be delayed until federal money or other subsidy 
is available. 
The proposed safety net is unfair and inadequate. 
Hanes in the area are not selling, values have dropped. 
The sewer plan is designed to force annexation, get money fran 
unincorporated area residents to support sewers in South Shore and 
provide profits for Portland and Gresham. 
The unincorporated area is to bear disproportionate share of costs 
for sewers. 
Sewers should have been required by county when developnent was 
approved. 
The county should stop issuing permits for cesspools for new 
developnent. 
New developnent, not existing residents, should pay for sewers. 

The record was reviewed to determine whether information was presented 
to support a change in the previous findings that a threat to drinking 
water as defined in ORS 454.275(5) exists in the affected area. 

ORS 454.275(5) provides as follows: 

"(5) "Threat to drinking water" means the existence in any area of any 
three of the following conditions: 

(a) More than 50 percent of the affected area consists of rapidly 
draining soils; 

(b) The groundwater underlying the affected area is used or can be 
used for drinking water; 

(c) More than 50 percent of the sewage in the affected area is 
discharged into cesspools, septic tanks or seepage pits and the 
sewage contains biological, chemical, physical or radiological 
agents that can make water unfit for human consumption; or 

(d) Analysis of samples of groundwater from wells producing water 
that may be used for human consumption in the affected area 
contains levels of one or more biological, chemical, physical 
or radiological contaminants which, if allowed to increase at 
historical rates, would produce a risk to human health as 
determined by the local health officer. Such contaminant levels 
must be in excess of 50 percent of the maximum allowable limits 
set in accordance with the Federal Safe Drinking water Act." 

No significant new evidence was presented to provide a basis for 
modification of the previous analysis, conclusions and findings. 
Therefore, the department concludes that the previous analysis, conclusions 
and findings remain appropriate. 
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The record was reviewed to determine whether information was presented 
to support a change in the previous findings that the boundary of the 
affected area, as proposed by the local governing bodies, is appropriate. 
A substantial number of those petitioning to present oral argument noted 
a request for exclusion from the affected area. Each was notified (in 
the written notice of time and place for presenting their oral argument) 
that they should present evidence to support their request to be excluded 
from the affected area in their arguments. 

ORS 454.305 gives guidance on the factors that could be a basis for 
modification of the boundaries proposed by the local governing bodies and 
thereby the basis for excluding any person or area from the affected area. 
Evidence would have to show that a threat to drinking water exists in only 
part of the affected area, or that treatment works would remove or 
alleviate the conditions in only part of the affected area. In addition, 
the Commission would have to consider whether the exclusion would result 
in an illogical boundary for the provision of services. 

No significant new evidence was presented in the arguments by those 
requesting exclusion to provide a factual basis for modifying the 
boundaries in accordance with ORS 454.305. Therefore, the department 
concludes that the previous analysis, conclusions and findings regarding 
the boundaries of the affected area remain appropriate. 

The record was reviewed to determine whether information was presented 
to support a change in the previous findings that the treatment works 
proposed by the local governing bodies can eliminate or alleviate the 
conditions in the affected area that result in the declaration of a threat 
to drinking water. 

No significant new evidence was presented to suggest that the proposed 
facilities would not alleviate the conditions that result in the finding 
of a threat to drinking water. The Department concludes that the previous 
analysis, conclusions and findings that the treatment works proposed by 
the local governing bodies can alleviate the conditions in the affected 
area that result in the declaration of a threat to drinking water remain 
appropriate. 

The record was reviewed to determine whether information was presented 
to support a change in the previous findings that the treatment works 
proposed to be implemented by the local governing bodies are the most 
economical method to alleviate the conditions in the affected area which 
result in the declaration of a threat to drinking water. The department's 
analysis concluded that the proposed treatment works is the only 
implementable alternative that will eliminate or alleviate the conditions 
which result in a finding of a threat to drinking water, that the proposed 
treatment works alternative is consistent with the selected cost effective 
Regional waste Treatment Management Plan alternative, and therefore, that 
the treatment works proposed by the local governing bodies are the most 
economical method to alleviate the conditions in the affected area that 
result in the declaration of a threat to drinking water. 
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Argument presented suggested that holding tanks at each residence or 
property may be a more economical alternative than the proposed sewers. 
A holding tank is a watertight tank that is installed to receive and store 
sewage. The tank must be routinely pumped by a septic tank pumping service 
and the contents hauled to a sewage treatment plant for treatment and 
disposal. Present rules of the Environmental Quality Commission (OAR 
340-71-340) allow holding tanks to be used as a permanent facility for 
small commercial and industrial buildings where sewers are not available 
and the sewage flow is less than 200 gallons per day. The rule further 
allows holding tanks to be used on a temporary basis for residences if 
a community-wide sewerage system is guaranteed to be available with 5 
years. The applicant for a permit to install a holding tank must further 
provide evidence of a contract for pumping services and an approved 
location for disposal of the pumpings. 

A telephone survey of 6 pumping services in the Portland metropolitan area 
conducted by department staff on April 14, 1986 indicates that the cost 
for pumping of holding tanks and disposal of contents ranges from $0. 07 
to $0.15 per gallon pumped. If a residence generates 100 gallons of waste 
per day, pumping costs alone would range from $2,555 to $5,475 per year 
or $213 to $456 per month. The average residence would likely generate 
more than 100 gallons of waste per day. It is clear that if rules were 
changed to allow a holding tank option, costs for an individual residence 
would be substantially larger than the proposed plan. Therefore, use of 
holding tanks, even if feasible, would not be a more economical method 
to alleviate the conditions. 

Argument presented suggested that implementation of the plan should be 
delayed until federal money or other funding to subsidize the costs of 
sewer construction is available in order to make the costs to be borne 
by property owners more economical. The availability of federal or other 
funding is not an appropriate consideration in determining whether one 
proposed plan is more economical than another proposed plan. If federal 
or other funds are obtained, the costs of the treatment works borne by 
property owners directly through assessments and charges may be reduced, 
but the total treatment works costs are not altered. The plan presented 
by the local governing bodies identifies projects potentially eligible 
for federal sewerage works construction grants from the U.S. Environmental 
Protection Agency. The plan further indicates the intent of the local 
jurisdictions to pursue other potential sources of financial assistance 
that may become available to help reduce the cost of facilities to property 
owners in the affected area. While federal grants are expected to continue 
to be available in the near future, such grants cannot be guaranteed for 
any future projects in Oregon. 
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Argument was presented to suggest that a more economical alternative may 
be to collect the sewage from only a portion of the properties in the 
affected area and thereby eliminate the threat to drinking water by 
reducing the percentage of sewage discharged into cesspools, septic tanks 
or seepage pits in the affected area to less than 50 percent. 

It would be unreasonable and contrary to the statute to conclude that 
treatment works should be terminated as soon as one of the statutory 
conditions is eliminated. Once the statutory conditions are shown to exist 
in an area, the statute contemplates that treatment works should be 
provided for the entire area. 

The Department concludes that the previous analysis, conclusions and 
findings that the treatment works proposed by the local governing bodies 
are the only implementable alternative that will alleviate the conditions 
in the affected area that result in the finding of a threat to drinking 
water and are the most economical method to alleviate the conditions in 
the affected area that result in the declaration of a threat to drinking 
water remain appropriate. 

In response to the Findings and Recommendations adopted by the EQC on 
February 7, 1986, the City of Portland has adopted a resolution which seeks 
to address Commission concerns relative to implementation of a financial 
safety net, implementation of cost of service rate studies, and assurance 
that annexation or waiver of the right to remonstrate against annexation 
will not be required as a condition for sewer service in the unincorporated 
area (Recommendations 4, 5, and 6). The department has reviewed this 
resolution and is satisfied that the Commision concerns are addressed. 

The City of Gresham has also adopted a resolution to address the 
Environmental Quality Commission concerns reflected in recommendations 
4, S, and 6. The department has reviewed the resolution and believes that 
it also addresses the Commission concerns. 

Based on the Department's analysis of the arguments presented, proposed 
Findings and Order have been prepared (see Attachment A). The document 
incorporates the previous Findings and Recommendations by reference, 
reaffirms and supplements the earlier findings by adding additional 
procedural findings relative to actions since February 7, 1986, reaffirms 
and supplements the earlier findings by additional findings of fact, 
ultimate findings and reasoning relative to the arguments presented by 
petitioners, and reaffirms the conclusions of law adopted February 7, 1986. 
This is followed by proposed language for an order to implement the plan 
presented by the local governing bodies. 

Summation 

1. On February 7, 1986, following extensive testimony and analysis, the 
Environmental Quality Commission adopted Findings and Recommendations 
in the matter of the proposal to declare a threat to drinking water 
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in a specifically defined area of Mid-Multnomah County pursuant to 
ORS 454.275 et. seq. 

2. Pursuant to statutory requirements, notice was published on 
February 12, 1986 advising of the opportunity for affected persons 
and municipalities to petition to present oral or written argument 
to the Environmental Quality Commission on the Finding and 
Recommendations. 

3. By the February 28, 1986 deadline for petitioners established pursuant 
to statute, 1154 persons petitioned to present oral argument. An 
additional 17 persons petitioned to present written argument only. 

4. Ten hearings were scheduled to receive oral argument. Each petitioner 
was notified of the date and place for receiving their oral argument. 
The Environmental Quality Commission presided over the first hearing 
on March 14, 1986. Department staff, appointed by the Environmental 
Quality Commission, presided over 9 hearings on March 17, 1986. A 
total of 111 persons presented oral argument at the 10 hearings. 

5. All petitioners were advised of the opportunity to present written 
argument to supplement oral argument or in lieu of oral argument. 
Written argument was required to be postmarked by March 28, 1986, 
or hand delivered to the department offices by 5:00 p.m. on 
March 28, 1986. 

6. Transcripts of the 10 hearings and all written argument was forwarded 
to the members of the Environmental Quality Commission for review. 

7. The department has reviewed the hearing transcripts and the written 
argument and has concluded that nothing has been presented which would 
counter the earlier findings made by the Commission in relation to 
a Threat to Drinking Water, the boundaries of the affected area, 
whether the proposed treatment works can alleviate the conditions 
in the affected area which led to the finding that a threat to 
drinking water exists (as defined in ORS 454.275(5)) and whether the 
proposed treatment works are the most economical method to alleviate 
the conditions in the affected area which lead to a declaration of 
a threat to drinking water. 

Director's Recommendation 

It is recommended that the Canmission adopt final Findings and Order in 
the matter of the proposal to declare a threat to drinking water in a 
specifically defined area in Mid-Multnomah County pursuant to ORS 454.275 
et. seq. as proposed in the attachment to this report. 
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It is further recommended that the Canmission direct the Department to 
file the Findings and Order with the governing bodies of the local 
governments in the affected area. 

Attachments 
1. Proposed FINDINGS and ORDER with attachments as follows: 

a. FINDINGS AND RECDMMENDATIONS, adopted by the Environmental 
Quality Commission on February 7, 1986 including report 
entitled "Evaluation of Hearing Record for Proposal to 
Declare a Threat to Drinking Water in a Specifically Defined 
Area of Mid-Multnomah County Pursuant to ORS 454.275 et. 
seq. 

b. Resolution adopted by the City of Portland. 
c. Resolution adopted by the City of Gresham. 

H. L. Sawyer:r 
OOR772 
229-5776 
April 15, 1986 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF THE 
PROPOSAL TO DECLARE A 
THREAT TO DRINKING WATER 
IN A SPECIFICALLY DEFINED 
AREA IN MID-MULTNOMAH 
COUNTY PURSUANT TO 
ORS 452.275 et. seq. 

) 
) 

) 

) 

) 
) 
) 

FINDINGS 
AND 
ORDER 

I. INTRODUCTION 

On February 7, 1986, the Environmental Quality Conunission adopted FINDINGS 

AND RECOMMENDATIONS in the matter of the proposal to declare a threat to 

drinking water in a specifically defined area in Mid-Multnomah County 

pursuant to ORS 454.275 et. seq. Those FINDINGS AND RECOMMENDATIONS, 

together with the report referenced therein, are attached and except as 

may be modified herein, are incorporated by reference. 

The Environmental Quality Conunission has since February 7, 1986, published 

notice of findings and recommendations, accepted petitions to present 

argument, received oral and written argument on the findings and 

recommendations, and closed the record in this matter. Following are the 

additional findings in this matter. 

II. ADDITIONAL PROCEDURAL FINDINGS 

The previously adopted procedural findings are reaffirmed and supplemented 

with the following additional findings: 

FINDINGS & ORDER 
DOR725 

-1- 4/15/86 



1. Pursuant to ORS 454.300(1), the Commission published notice of 

issuance of its FINDINGS AND RECOMMENDATIONS in the Oregonian and 

Gresham Outlook on February 14, 1986. Both of these papers were used 

to publish notice of earlier hearings in this same matter. The notice 

advised of the opportunity for any person or municipality affected 

by the findings and recommendations to petition the Commission to 

present written or oral argument on the findings and recommendations. 

The notice further advised that such petition would have to be made 

in writing and postmarked on or before February 28, 1986 or hand 

delivered to the offices of the Department of Environmental Quality 

by 5:00 p.m. on February 28, 1986. 

2. In response to the notice, 1154 timely petitions were received to 

present oral argument. Each petition was assigned a number in the 

order it was received in the offices of the Department of 

Environmental Quality. An additional 17 persons petitioned to present 

written testimony only. One hundred twenty seven (127) petitions 

were postmarked or hand delivered to the Department of Environmental 

Quality after the published deadline of February 28, 1986. 

3. In order to hear from each of the 1154 persons who petitioned to 

present oral argument, the Environmental Quality Commission scheduled 

10 hearings to receive the arguments. The first 100 petitioners were 

assigned to present argument before the Environmental Quality 

Commission at a special hearing held on March 14, 1986 at the 

Performing Arts Center, David Douglas High School, 1400 S. E. !30th, 

FINDINGS & ORDER 
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Portland, Oregon, beginning at 4:00 p.m. The remaining petitioners 

were assigned to one of 9 simultaneous hearings scheduled to be held 

before Commission appointed hearings officers on March 17, 1986 in 

various school buildings in the David Douglas School District as 

follows: 

David Douglas High School 
1001 S.E. 135th, Portland 

Library 
Cafeteria 
Room 151 

Alice Ott Middle School 
12500 S.E. Ramona, Portland 

Library 
Cafeteria 

Floyd Light Middle School 
10800 S.E. Washington, Portland 

Room 18 

Cherry Park Elementary School 
1930 S.E. 104th, Portland 

Cafeteria 
Gymnasium 

West Powellhurst Elementary School 
2921 S.E. 116th, Portland 

Cafeteria 

All hearing locations were within the boundary of the affected area. 

4. Each petitioner was notified by mail of the day and place for their 

opportunity to present oral argument. Ground rules for the hearing 

to receive oral argument were explained in the notice. Petitioners 

were advised to appear at the assigned hearing location between 3:45 

p.m. and 8:00 p.m. to register. Petitioners would be called to speak 

FINDINGS & ORDER 
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on a first come first serve basis based on order of registration at 

the door. Petitioners were advised that oral argument would be 

limited to 3 minutes to permit all petitioners to be heard. Each 

petitioner was advised that written argument could be submitted either 

to supplement oral argument, or in lieu of oral argument. Each 

petitioner was advised that written argument should be postmarked 

by no later than March 28, 1986, or hand delivered to the Department 

to Environmental Quality before 5:00 p.m. on March 28, 1986. 

5. Those persons who submitted petitions after the February 28, 1986 

deadline were notified by mail that they did not qualify as 

petitioners in the matter. However, they were advised that they could 

submit written comment by March 28, 1986 if they chose, and that such 

comment would be made part of the record in the overall proceeding. 

All written comments received have been forwarded to the commission 

and made a part of the record. 

6. On March 14, 1986, the Environmental Quality Commission convened the 

hearing of oral argument from the first 100 petitioners beginning 

at 4 p.m. at the Performing Arts Center at David Douglas High School. 

A total of 19 of the scheduled petitioners appeared, registered, and 

presented their oral argument. The Commission also received argument 

from 17 qualified petitioners who were assigned to present argument 

at other hearings on March 17, 1986 but were present at the 

March 14 hearing and who accepted the invitation to present their 

FINDINGS & ORDER 
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arguments at that time rather then waiting until their scheduled time 

on March 17, 1986. The Hearing was adjourned shortly after 8:00 p.m. 

after hearing from all scheduled petitioners who appeared and 

registered and the 17 petitioners scheduled for the March 17, 1986 

but who chose to present their arguments on the March 14, 1986. 

7. On March 17, 1986, nine Hearings Officers appointed by the Commission 

convened hearings at 4 p.m. in various schools located in the David 

Douglas School District as noted in paragraph 3 above. A total of 

75 petitioners appeared and registered between 3:45 p.m. and 8:00 

p.m. and presented oral argument. Each hearing was closed shortly 

after 8:00 p.m. after hearing from all scheduled petitioners who 

appeared and registered. 

8. Transcripts were prepared by court reporters of all ten hearings. 

Hearings were also tape recorded. 

9. Written argument was received from 91 petitioners by the 

March 28, 1986 deadline established in the notice mailed to 

petitioners. 

10. Documents submitted by 18 persons who were not petitioners were 

entered into the record between February 7, 1986 and March 28, 1986. 
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11. Copies of the transcripts of the 10 hearings and the written argwnents 

from petitioners were forwarded to each member of the Environmental 

Quality Commission and reviewed prior to any further action. 

12. Copies of all other written materials submitted for the record after 

February 7, 1986 were forwarded to each member of the Environmental 

Quality Commission and reviewed prior to any further action. 

III. ADDITIONAL FINDINGS OF FACT, ULTIMATE FINDINGS, AND REASONING 

Oral and written argwnent has been reviewed to determine if information 

presented would cause the analysis, conclusions and findings previously 

adopted to be modified. Argwnents presented generally made the following 

points: 

Proof of a threat to drinking water is inadequate. 

No illnesses are reported, no health hazard exists in the area. 

Groundwater quality tests are questionable, data are not adequate 

to prove a trend. 

Drinking water comes from the Bull Run watershed, not from groundwater 

in the area. 

Statutory conditions are irrelevant. 

Other sources of potential pollutants (fertilizer) have not been taken 

into account. 

Drilling of new wells by Portland is evidence that groundwater is not 

threatened as a source of drinking water. 
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Exclusion from the boundary was requested because sewers are 

unaffordable or are not needed. 

Area boundaries should be expanded to include other areas not on 

sewers including adjacent area in Clackamas county. 

Alternatives to proposed sewer plan have not been adequately explored, 

including banning of wells, use of Bull Run water, drilling of deeper 

wells, moving of wells, treatment to remove nitrate from drinking 

water, use of cheaper pressure sewers, use of holding tanks, and 

mandatory construction of trunk sewers with voluntary construction 

of collector sewers and voluntary connections to sewers. 

Removal of cesspools until less than 50% of the sewage is discharged 

to cesspools should be considered as an alternative to eliminate the 

threat. 

Drainage in the area is excellent, cesspools work fine, and the soils 

adequately filter and treat the waste. 

Affordability of sewers was not considered, sewers are too costly 

and are unaffordable. 

Cost estimates are not accurate enough, are not guaranteed 

unchangeable, and do not include inflation. 

Costs should be spread to a larger population through a surcharge on 

Bull Run water or state funding should be made available. 

Costs of sewers for renters, churches, schools have been ignored. 

People have been denied the right to vote in the area. 

The public is not adequately informed. 

Present residents should not be responsible for protecting the 

groundwater resource for the future. 
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Implementation should be delayed to allow more time to develop 

financial assistance methods. 

Implementation should be delayed until federal money or other subsidy 

is available. 

The proposed safety net is unfair and inadequate. 

Hanes in the area are not selling, values have dropped. 

The sewer plan is designed to force annexation, get money fran 

unincorporated area residents to support sewers in South Shore and 

provide profits for Portland and Gresham. 

The unincorporated area is to bear disproportionate share of costs 

for sewers. 

Sewers should have been required by county when developnent was 

approved. 

The county should stop issuing permits for cesspools for new 

developnent. 

New developnent, not existing residents, should pay for sewers. 

1. The oral and written arguments presented have been reviewed to 

determine whether information was presented to support a change 

in the previous findings that a threat to drinking water as defined 

in ORS 454.275(5) exists in the affected area. 

ORS 454.275(5) provides as follows: 

"(5) "Threat to drinking water" means the existence in any area of 
any three of the following conditions: 
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(a) More than SO percent of the affected area consists of rapidly 
draining soils; 

(b) The groundwater underlying the affected area is used or can be 
used for drinking water; 

(c) More than SO percent of the sewage in the affected area is 
discharged into cesspools, septic tanks or seepage pits and the 
sewage contains biological, chemical, physical or radiological 
agents that can make water unfit for human consumption; or 

(d) Analysis of samples of groundwater from wells producing water 
that may be used for human consumption in the affected area 
contains levels of one or more biological, chemical, physical 
or radiological contaminants which, if allowed to increase at 
historical rates, would produce a risk to human health as 
determined by the local health officer. such contaminant levels 
must be in excess of SO percent of the maximum allowable limits 
set in accordance with the Federal Safe Drinking Water Act." 

No significant new evidence was presented to provide a basis for 

modification of the previous analysis, conclusions and findings. 

The Commission concludes that the previous analysis, conclusion and 

findings remain appropriate. 

2. The oral and written arguments presented have been reviewed to 

determine whether information was presented to support a change 

in the previous finding that the boundary of the affected area, as 

proposed by the local governing bodies, is appropriate. A substantial 

number of those petitioning to present oral argument noted a request 

for exclusion from the affected area. Each was notified (in the 

written notice of time and place for presenting their oral argument) 

that they should present evidence to support their request to be 

excluded from the affected area in their arguments. 
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ORS 454.305 gives guidance on the factors that could be a basis for 

modification of the boundaries proposed by the local governing bodies 

and thereby the basis for excluding any person or area from the 

affected area. Evidence would have to show that a threat to drinking 

water exists in only part of the affected area, or that treatment 

works would remove or alleviate the conditions in only part of the 

affected area. In addition, the Commission would have to consider 

whether the exclusion would result in an illogical boundary for the 

provision of services. 

No significant new evidence was presented in the arguments by those 

requesting exclusion to provide a factual basis for modifying the 

boundaries in accordance with ORS 454.305. Therefore, the Commission 

concludes that the previous analysis, conclusions and findings 

regarding the boundaries of the affected area remain appropriate. 

3. The oral and written arguments presented have been reviewed to 

determine whether information was presented to support any change 

in the previous findings that the treatment works proposed by the 

local governing bodies can eliminate or alleviate the conditions in 

the affected area that result in the declaration of a threat to 

drinking water. 

No significant new evidence was presented to suggest that the proposed 

facilities would not alleviate the conditions that result in the 
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finding of a threat to drinking water. The Department concludes that 

the previous analysis, conclusions and findings that the treatment 

works proposed by the local governing bodies can alleviate the 

conditions in the affected area that result in the declaration of 

a threat to drinking water remain appropriate. 

4. The oral and written arguments presented have been reviewed to 

determine whether information was presented to support a change in 

the previous finding that the treatment works proposed to be 

implemented by the local governing bodies are the most economical 

method to alleviate the conditions in the affected area that result 

in the declaration of a threat to drinking water. Previous analysis 

concluded that the proposed treatment works is the only implementable 

alternative that will eliminate or alleviate the conditions which 

result in a finding of a threat to drinking water, that the proposed 

treatment works alternative is consistent with the selected cost 

effective Regional waste Treatment Management Plan alternative, and 

therefore, that the treatment works proposed by the local governing 

bodies is the most economical method to alleviate the conditions in 

the affected area that result in .the declaration of a threat to 

drinking water. 

Argument presented suggested that holding tanks at each residence 

or property may be a more economical alternative than the proposed 

sewers. A holding tank is a watertight tank that is installed to 

receive and store sewage. The tank must be routinely pumped by a 
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septic tank pwnping service and the contents hauled to a sewage 

treatment plant for treatment and disposal. Present rules of the 

Environmental Quality Commission (OAR 340-71-340) allow holding tanks 

to be used as a permanent facility for small commercial and industrial 

buildings where sewers are not available and the sewage flow is less 

than 200 gallons per day. The rule further allows holding tanks to 

be used on a temporary basis for residences if a community-wide 

sewerage system is guaranteed to be available with 5 years. The 

applicant for a permit to install a holding tank must further provide 

evidence of a contract for pwnping services and an approved location 

for disposal of the pwnpings. 

A telephone survey of 6 pumping services in the Portland metropolitan 

area conducted by department staff on April 14, 1986 indicates that 

the cost for pumping of holding tanks and disposal of contents ranges 

from $0.07 to $0.15 per gallon pwnped. If a residence generates 100 

gallons of waste per day, pumping costs alone would range from $2,555 

to $5,475 per year or $213 to $456 per month. The average residence 

would likely generate more than 100 gallons of waste per day. It 

is clear that if rules were changed to allow a holding tank option, 

costs for an individual residence would be substantially larger than 

the proposed plan. Therefore, use of holding tanks, even if feasible, 

would not be a more economical method to alleviate the conditions. 

Argwnent presented suggested that implementation of the plan should 

be delayed until federal money or other funding to subsidize the costs 
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of sewer construction is available in order to make the costs to be 

borne by property owners more economical. The availability of federal 

or other funding is not an appropriate consideration in determining 

whether one proposed plan is more economical than another proposed 

plan. If federal or other funds are obtained, the costs of the 

treatment works borne by property owners directly through assessments 

and charges may be reduced, but the total treatment works costs are 

not altered. The plan presented by the local governing bodies 

identifies projects potentially eligible for federal sewerage works 

construction grants from the U.S. Environmental Protection Agency. 

The plan further indicates the intent of the local jurisdictions to 

pursue other potential sources of financial assistance that may become 

available to help reduce the cost of facilities to property owners 

in the affected area. While federal grants are expected to continue 

to be available in the near future, such grants cannot be guaranteed 

for any future projects in Oregon. 

Argument was presented to suggest that a more economical alternative 

may be to collect the sewage from only a portion of the properties 

in the affected area and thereby eliminate the threat to drinking 

water by reducing the percentage of sewage discharged into cesspools, 

septic tanks or seepage pits in the affected area to less than 50 

percent. 
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It would be unreasonable and contrary to the statute to conclude that 

treatment works should be terminated as soon as one of the statutory 

conditions is eliminated. Once the statutory conditions are shown 

to exist in an area, the statute contemplates that treatment works 

should be provided for the entire area. 

The Commission concludes that the previous analysis, conclusions and 

findings that the treatment works proposed by the local governing 

bodies are the only implementable alternative that will alleviate 

the conditions in the affected area that result in the finding of 

a threat to drinking water and are the most economical method to 

alleviate the conditions in the affected area that result in the 

declaration of a threat to drinking water remain appropriate. 

The Legal Criteria, Findings of Fact, Ultimate Findings, and Reasoning 

adopted February 7, 1986 are reaffirmed. 

The Environmental Quality Commission takes notice of Resolutions adopted 

by the City of Portland and the City of Gresham and attached hereto. These 

Resolutions address the concerns of the Commission that were reflected 

in conditions 4, 5, and 6 of the previously adopted recommendations. 

IV. ADDITIONAL CONCLUSIONS 

The Conclusions of Law adopted February 7, 1986 are reaffirmed. 
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V. RULING ON MOTIONS 

Two Motions were submitted during the process by Henry Kane, acting as 

attorney for United Citizens, as follows: 

October 18, 1985 -- Motion and Brief in Support of Motion (this motion 

seeks an order allowing additional time for written 

testimony.) 

October 19, 1985 -- Motion to Hire Consultant and Brief in Support of 

Motion 

These motions were denied for the reasons cited in the letter to Mr. Kane 

dated November 22, 1985. 

VI. ORDER 

Based on the preceeding Procedural Findings; Legal Criteria, Findings of 

Fact, Ultimate Findings, and Reasoning; and Conclusions of Law, it is 

hereby ORDERED as follows: 

1. The local governing bodies shall proceed immediately to implement 

the plan for providing sewer service to the affected area of 

Mid-Multnomah County as described in the Mid-Multnomah County Sewer 
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Implementation Plan, September 1985, and related plan doc1m1ents 

referenced therein, as follows: 

a. The City of Gresham shall provide for the construction of the 

proposed treatment works and provide sewer service to the portion 

of the affected area that lies within the Gresham Basin as 

described in Exhibit B of the attached report. 

b. The City of Portland shall provide for the construction of the 

proposed treatment works and provide sewer service to the portion 

of the affected area that lies within the Inverness Basin as 

described in Exhibit B of the attached report. 

c. The City of Portland shall provide for the construction of the 

proposed treatment works and provide sewer service to the portion 

of the affected area that lies within the Columbia Basin 

(including the Columbia and Johnson Creek sub-basins) as 

described in Exhibit B of the attached report. 

2. The City of Portland and City of Gresham shall evaluate potential 

methods for reducing costs for sewer construction during the design 

process as specified in the Mid-Multnomah County Sewer Implementation 

Plan, September 1985. 

3. The City of Portland, City of Gresham, and Multnomah County shall 

file with the Department of Environmental Quality the ordinances and 
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intergovernmental agreements noted in the Mid-Multnomah County Sewer 

Implementation Plan, September 1985, as necessary to implement the 

plan. These include but are not limited to: Mandatory Connection 

Ordinances and connection enforcement ordinances; changes in policies 

on extension of sewer service outside city limits; ordinances to 

affect liens, implement collection procedures, and require payment 

for sewer service in the unincorporated portion of the affected area; 

agreements on coordination of project management; and agreements for 

coordinated implementation of public information and citizen 

assistance efforts. 
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( 
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the Matter of the Proposal to 
Declare a Threat to Drinking Water 
in a Specifically Defined Area in 
Mid-Multnomah County Pursuant to 
ORS 454.275 et. seq. 

) 
) 
) 
) 
) 

I. INTRODUCTION 

FINDINGS AND 
RECOMMENDATIONS 

On June 27, 1984, certified copies of formal resolutions were filed with 

the Environmental Quality Commission by the governing bodies of Multnanah 

County Central Country Service District Number 3, the City of Gresham, and 

the City of Portland. The resolution of each governing body: 

1. Adopted a sewerage facilities plan fer providing sewer service to the 

area presently. served principally by cesspools within its ultimate 

sewer service boundary (as designated in the METRO Master Sewerage 

Plan) and submitted the plan to the Environmental Quality Commission; 

and 

2. Adopted, pursuant to ORS 454.285, preliminary findings of a threat to 

drinking water; adopted boundaries of the affected area; and submitted 

the findings and boundaries to the Environmental Quality Commission fer 

review and investigation, and to hold a public hearing to determine 

whether a threat to drinking water exists in the affected area. 

The resolutions were accompanied by the following documents: 
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Threat to Drinking Water Findings. June 1984. (This document was 

referenced in each resolution as Exhibit A or Appendix A.) 

Providing Sewer Seryice to Mid-Multnomah County; Framework Plan. 

June 1984. (This document presented a summary of the facility plans 

of the three jurisdictions.) 

Also included were facility planning documents for each jurisdiction which 

described proposed sewerage facilities, presented preliminary plans, 

presented cost estimates, and described intended methods of financing 

construction. 

The filing of these resolutions and reports initiated an extensive process 

of investigation, hearings, and evaluation pursuant to the provisions of 

ORS 454.275 et. seq., and led to a request by the Environmental Quality 

Commission in December 1984 for additional information from the local 

governing bodies. 

On August 30, 1985 1 the local governing bodies submitted a report 

presenting a revised plan. The revised plan is entitled Mid-Multnomah 

County Sewer Implementation Plan (Volume I - Report, and Volume II -

Appendix), September 1985. The submittal was accompanied by resolutions of 

each governing adopting the revised plan. 

Following submittal of the September 1985 revised plan, an additional 

hearing was held on October 17 1 1985, followed by further evaluation, and 
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deliberations. The Environmental Quality Commission elected to defer a 

decision until an independent consultant was selected by the Department of 

Environmental Quality and presented an evaluation of the technical and 

engineering aspects of the plan submitted by the local governing bodies. 

The Environmental Quality Commission also requested an overall summary 

report from the Department of Environmental Quality. 

The attached report, prepared by the Department of Environmental Quality, 

provides background information on the issue before the Environmental 

Quality Commission, evaluates information in the record of the proceeding, 

and presents conclusions. 

The Environmental Quality Commission has reviewed the entire record of the 

proceeding, including the testimony presented by citizens of the affected 

area in Mid-Multnomah.County. The Environinental Quality Commission has 

also reviewed the special con.sultant report prepared for the Environmental 

Quality Commission, and the attached report prepared by the Department of 

Environmental Quality as staff for the Environmental Quality Commission. 

ORS 454.275 et. seq., prescribes procedures to be followed by the 

Environmental Quality Commission in response to the initial resolutions 

filed by the local governing bodies. After Notice and bearings, the 

Environmental Quality Commission must adopt findings and recommendations, 

publish notice Of such findings and recommendations, and allow opportunity 

for written or oral arguments prior to issuance of an order. 

The findings and recommendations required by the statute follow. 
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II. PROCEDURAL FINDINGS 

Section III of the attached report presents a detailed description of 

procedures followed in this matter. This section is hereby adopted in its 

entirety by the Environmental Quality Commission as PROCEDURAL FINDINGS. 

III. LEGAL CRITERIA, FINDINGS OF FACT, 

ULTIMATE FINDINGS, AND REASONING 

Section IV of the attached report presents the legal criteria that must be 

met and a detailed evaluation of the record. This section is hereby 

adopted in its entirety by the Environmental Quality Commission as LEGAL 

CRITERIA, FINDINGS OF FACT, ULTIMATE FINDINGS, AND REASONING. 

IV. CONCLUSIONS OF LAW 

Section V of the attached report presents conclusions based on the 

evaluation of the record. This section is hereby adopted in its entirety by 

the Environmental Quality Commission as CONCLUSIONS OF LAW. 

V. RECOMMENDATIONS 

Based on the preceeding Procedural Findings; Legal Criteria, Findings of 

Fact, Ultimate Findings, and Reasoning; and Conclusions of Law, the 
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Environmental Quality Commission hereby adopts the following 

recommendations: 

1. The local governing bodies shall proceed immediately to implement the 

plan for providing sewer service to the affected area of Mid-

Multnomah County as described in the Mid-Multnomah County Sewer 

Implementation Plan, September 1985, and related plan documents 

referenced therein, as follows: 

a. The City of Gresham shall provide for the construction of the 

proposed treatment works and provide sewer service to the portion 

of the affected area that lies within the Gresham Basin as 

described in Exhibit B of the attached report. 

b. The City of Portland shall provide for the construction of the 

proposed treatment works and provide sewer· service to the portion 

of the affected area that lies within the Inverness Basin as 

described in Exhibit B of the attached report. 

o. The City of Portland shall provide for the construction of the 

proposed treatment works and provide sewer service to the portion 

of the affected area that lies within the Columbia Basin 

(including the Columbia and Johnson Creek sub-basins) as 

described in Exhibit B of the attached report. 

2. The City of Portland and City of Gresham shall evaluate potential 

methods for reducing costs for sewer construction during the design 
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process as specified in the Mid-Multnomah County Sewer Implementation 

Plan, September 1985, 

3, The City of Portland, City of Gresham, and Multnanah County shall file 

with Department of Environmental Quality the ordinances and 

intergovernmental agreements noted in the Mid-Multnowah County Sewer 

Implementation Pl an, September 1985, as necessary to implement the 

plan. These include but are not limited to: Mandatory Connection 

Ordinances and connection enforcement ordinances; changes in policies 

on extension of sewer service outside city limits; ordinances to 

affect liens, implement collection procedures, and require payment for 

sewer service in the unincorporated portion of the affected area; 

agreements on coordination of project management; and agreements for 

coordinated implementation of public information and citizen 

assistance efforts. 

4. Consistent with the affordability and financing provisions of the .Mill::. 

Multnomah County Sewer Implementation Plan. the City of Portland, City 

Gresham, and Mul tnanah County shall adopt a safety net program that 

provides property owners in the affected area an opportunity to 

demonstrate hardship because of sewer costs and to seek deferral or other 

special assistance. Such program shall be filed with the Department of 

Environmental Quality by September 30, 1986, and shall include financial 

support and a hardship review process that includes elected officials or 

authorized representatives of each local governing body. 
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( 
5. The City of Portland, City of Gresham, and Multnanah County shall file 

with the Department of Environmental Quality by September 30, 1986 

documentation that connection charges and user charges levied for 

sewer service in the affected area will be based on the cost of 

providing service. Such documentation shall include cost of service 

rate studies. 

6. Consistent with the institutional alternatives provisions of the .!:Li.!!::. 

Multnomah County Sewer Implementation Plan, September 1985, annexation 

to a city or waiver of the right to remonstrate against annexation 

shall not be a requirement for receiving sewer service in the affected 

area. 
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EVALUATION OF HEARING RECORD 

FOR 

Note: The full text 
of this report is 
available from the 
Department of 
Environmental Quality 
upon request. 

PROPOSAL TO DECLARE A THREAT TO DRINKING HATER 

JN A 

SPECIFICALLY DEFINED AREA OF MID-'MUL TNOMAH COUNTY 

·PURSUANT TO ORS 454. 275 ET SEQ 

Department of Environmental Quality 

January 30, 1986 
February 6, 1986 
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RESOLUTION No. 340;>3 

WHEREAS, the Environmental Quality Commission has adopted findings that 
a threat to drinking water exists in mid-Multnomah County and has 
adopted recommendations to implement the Mid-Multnomah County Sewer 
Implementation Plan; and 

WHEREAS, if the EOC orders the Sewer Plan to be implemented, it is the 
intent of the City to continue to seek ways to assist property owners 
in meetinq financial obligations associated with sewer costs; 

NOW, THEREFORE, BE IT RESOLVED, that if the Environmental Quality 
Commission orders the Mid-Multnomah County Sewer Implementation Plan 
to be implemented, arid consistent with provisions of the Plan: 

1. The City will pursue development and implementation of a 
financial safety net program for property owners within the 
affected area who can demonstrate· extraordinary financial 
hardship. Such program may permit the deferral of sewer 
assessment installment payments, and may provide for other 
special assistance. The proposed safety net program will be in 
substantial conformance with the description attached as Exhibit 
A. 

2. The City re-affirms its policy that user charqes imposed for 
sewer service be based on··the cost of providing service, 
consistent with requirements of federal law. The City also 
re-affirms its policy that connection charges be determined in 
such a manner as to ensure. costs for major sewer facilities are 
shared by new sewer customers in a fair and equitable manner. 

3. Consistent with provisions of the Urban Services Policy, the City 
will not require annexation as a condition for receiving sewer 
service in the affected area. 

Adopted by the Council, MAR 1 ~ 1986 

Commissioner Dick Bogle 
March 3, 1 gs5 
0. Gooley:al 
54:dg-resol 

By 

JEWEL LANSING 
Auditor of the City of Portland 

Deputy 



·.· EXHIBIT A 

MID-MULTNOMAH COUNTY SEWER IMPLEMENTATION PLAN 
SAFETY NET PROGRAM FOR SEWER SYSTEM COSTS 

BUREAU OF ENVIRONMENTAL SERVICES STAFF PROPOSAL 

The Mid-Multnomah County Sewer Implementation Plan includes a menu of 
sewer system financing options for property owners within the Affected 
Area. Among the options are payment deferral programs for senior 
citizens and connection deferral programs for low income households. 
Under the senior citizen program, the State will make installment 
payments on sewer assessments for qualifying homeowners (persons 62 
years of age and older, with an annual household income less than 
$17,500). The sum of these payments, plus a simple interest charge of 
6% per annum, are reimbursed to the State at the time the property is 
sold. 

The low income deferral option allows property owners within Federal HCO 
income standards ($15,050 for a family of four) to defer connecting to 
the public sewer. By deferring connection, these property owners can 
postpone the private plumbing costs and connection fees associated with 
hooking up to the sewer system. Connection would eventually be 
required, when the existing cesspool failed or when the property changed 
hands. 

Additionally, staff recommends ttiat the Sewer Implementation Pian 
financing menu be modified to allow 20 year loan terms for assessments 
to all property owners within the affected area. Previously, the Plan 
assumed that the 20 year pay-back option would be reserved for 
low-income households only. Offering it to all property owners would 
reduce monthly payments for owners of typical residential lots by $10, 
from $87 to $77 per month. 

Under these options, senior citizens.could defer all of the costs of 
acquiring sewer service·. Low income property owners could defer a 
portion of the costs, normally in the range of 30% to 50% of the total 
costs of acquiring sewer services. Finally, all property owners would 
have access to a longer pay-back period for financing sewer assessments. 

The Environmental Quality Commission has·requested the Consortium to 
determine.the feasibilit.y of extending these "safety net" options to 
include 1) an assessment deferral program for low income homeowners 
under 62 years of age, and 2) a connection deferral program for property 
owners regardless of income who have unusually high costs for on- site 
plumbing alterations, making the-cost of connection to the sewer 
prohibitive. 

Safety Net Policy Statement 

Fundamental to the existing safety net program and to any proposal for 
expanding it is the fact that sewer costs cannot be subsidized, only 
deferred. Sewer subsidies have not been a part of safety net proposals 
for three reasons. 
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( 1. The Consortium has not yet secured outside funding 

the costs of installing collection system sewers. 
continue to be the case, especially in view of the 
deficit problem. 

to subsidize 
This may 
Federal 

2. Sewer services are a cost of property ownership and ultimately 
reflect in the value of the property served. Subsidizing 
property owners would enable those who receive assistance to 
recover the costs of sewers twice: once when the subsidy was_ 
received, and once when the property was sold. 

3 •. Collection system sewers have traditionally been paid for by 
benefitted properties. Subsidizing Affected Area property 
owners for sewer costs would be inequitable to other properties 
which have been previously assessed. 

The request to expand the existing safety net program can be broken into 
two components: 1) extending the option to defer installment payments 
on sewer assessments to low income property owners under 62 years of 
age, and 2) extending the connection deferral program to property owners 
who do not qualify on an income basis, but would experience 
extraordinary private plumbing costs if required to connect to the 
sewer. These two proposals are discussed below. 

ASSESSMENT DEFERRAL 

Extending an assessment deferral program to property owners under the 
age of 62 will require the creation of a safety net loan fund. The 
safety net loan fund would make installment payments on sewer 
assessments for qualifying property owners. The total amount of payments 
made, plus and interest charge, would be reimbursed to the fund when the 
property was sold. 

The fund could be established as a revolving loan fund, "seeded" by 
grant funds or borrowed funds; or it could be funded by contributions 
from an on-going funding source, such as a surcharge on interest rates 
paid by property owners who finance their assessments. These two 
approaches could also be combined, creating a revolving loan fund from 
the sale of bonds, which would be retired from interest surcharge 
revenues. 

As provided for in the State assessment deferral program for senior 
citizens, properties whose payments are deferred would reimburse the 
safety net loan fund at the time the property was sold, in addition to 
an interest charge. The State charges a simple interest rate of 6% per 
year on the amount deferred. Consortium deferral program planning also 
assumes a simple interest charge on the amount deferred. 
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Recommended Safety Net Loan Fund Option 

Bureau staff recommends that the safety net revolving loan fund be 
seeded with borrowed funds, made available from the sale of bonds. The 
bonds could be serviced by revenues generated from a surcharge on 
interest paid by property owners who finance their sewer assessments. 

Participation in the deferral program would be determined by applying 
financial hardship criteria. Property owners desiring to defer payments 
on sewer assessments would be required to file a financial hardship 
application. Hardship applications that were approved would be reviewed 
annually to determine if they continued to be eligible for deferral 
program assistance. 

The safety net program would include a process for property owners who 
did not meet financial hardship criteria to file hardship appeals. 
Appeals would be heard by a committee appointed by Council. The 

·committee would also review and make recommendations to Council on 
proposed hardship criteria. 

Criteria for assessment deferral eligibility would consider both 
household income and other forms of personal wealth, such as savings 
accounts or ownership of real property. Bureau staff have reviewed 
census data on household income.within the Affected Area, but there is 
no information available on personal asset wealth. Thus, it is 
difficult to estimate the number of homeowners who may file financial 
hardship appeals. 

As a surrogate measure of financial need within the Affected Area, staff 
analyzed bonded sewer assessment delinquency rates within Portland. The 
City is currently experiencing a delinquency rate on bonded sewer 
assessments of approximately 12%. The delinquency rate for single 
family homeowners is approximately 33. The balance of delinquent 
accounts are owners of vacant land (approximately 73) and commercial and 
other properties (23). 

Using Portland's bonded sewer assessment delinquency rates as an 
indicator of financial hardship, the deferral program would need to 
serve potentially 123 of property owners. The assistance would be 
provided on a sliding scale, assuming some property owners could pay a 
port1on of their installment payments on sewer assessments. 

In estimating the amount of funds necessary to serve 12% of property 
owners within the Affected Area, staff have made the conservative 
assumption that the safety net revolving loan fund would be seeded with 
bond proceeds. The bonds would be serviced from revenues derived from a 
surcharge on interest rates applied to financed sewer assessments. The 
surcharge would represent an extension of the proposed bond 
self-insurance surcharges that are included within the finance documents 
of the Sewer Implementation Plan. 
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The amount of revenues generated from an interest surcharge is dependent 
on several factors, including the turnover rate in housing within the 
affected area, the age of deferral program participants, and the level 
of interest earnings within the revolving loan rund. Based on 
relatively conservative assumptions (low turnover rates for single 
family housing, limited use of the State deferral program), staff 
estimates that a .25% interest surcharge on financed sewer assessments 
would generate a cashflow stream sufficient to borrow·approximately 
$10.0 mil.lion over the life of the sewer implementation program, or 
enough funds to defer on a sliding scale between 10% and 15% of all 
financed sewer assessments for single family homes in the Affei:;ted Area. 

CONNECTION DEFERRAL 

The Sewer Implementation Plan offers a deferral option to low income 
households allowing eligible property owners to postpone connection to 
the sewer system when it becomes available. Postponing connection defers 
the costs of private plulllbin.g alterations and connection fees associated 
with hooking up to the sewer. Connection is eventually required, when 
the property is sold, or if the cesspool fails, whichever occurs first. 

The connection deferral option could be extended to property owners who 
could reasonably expect the costs of private plumbing alterations to be 
prohibitive. An applications process could be provided, similar to the 
assessment deferral program, and ·criteria for eligibility established. 

The number of connection deferrals which could be allowed would be 
limited to the extent that connection fee revenues are an integral part 
of the financing for the Sewer Implementation Plan. Staff estimates 
that connection deferrals of more than 15% of properties could affect 
financing of the overall Sewer Plan. 

As with the existing low-income connection deferral program offered in 
the Sewer Implementation Plan, connection to the sewer system, under 
terms of this extended deferral option, would be required if the 
existing cesspool failed, or if the property changed hands, whichever 
occurred first. 

56:safety net 
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RESOLUTION NO. 12 

A RESOLUTION RELATING TO THE ENVIRONMENTAL 
QUALITY COMMISSION ORDER REQUIRING THE CITY 
TO PROVIDE SANITARY SEWER SERVICE TO MID
MULTNOMAH COUNTY 

The Gresham City Council Finds: 

a. The City of Gresham (City) participated with the 
City of Portland and the Multnomah County Central Service 
District in the East County Sanitary Sewer Consortium 
(Consortium). Environmental Quality Commission (Commission) 
administrative rules required this Consortium to submit a plan by 
July 1, 1984 for providing sewer services to the mid-county 
affected area. 

b. The City Council passed Resolution No. 1174 on June 
19, 1984 which adopted the Framework Plan and supporting 
documents, and submitted it to the Commission in compliance with 
such rules and ORS Chapter 454. 

c. The City Council passed Resolution No. 1229 on 
August 27, 1985 which approved the Mid-Multnomah County Sewer 
Implementation Plan prepared by the Consortium and submitted it 
to the Commission. 

d. As a result of an extensive process of 
investigation, hearings and evaluation as provided in ORS 454.275 
et. seq., the Commission has adopted findings and 
recommendations. The Commission will issue an order as provided 
in ORS 454.305. 

e. The Commission has expressed concerns about the 
financial hardship on property owners in the affected area, a 
program and method for reducing such hardship, sewer connection 
and user charges, and the relationship between annexation and 
sewer service. 

f. For many years the City has addressed these 
concerns for all the property owners served by the City. The 
City actively implements the State of Oregon senior citizen 
deferral program under ORS 311.702 et. seq. The City Council 
passed Resolution No. 1228 on August 6, 1985 which adopted a 
policy of permitting assessment lien deferral due to hardship 
regardless of age. This policy provides for special agreements 
for applicants physically unable to work with a household income 
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less than the limit set for the state program. In addition, the 
City Council has approved many special agreements based on 
individual circumstances which reduce or defer assessment 
payments. 

g. The City has a history of basing sewer user charges 
on cost of service studies. Brown & Caldwell prepared a 
"Sewerage System Rate Study" in May 1981. This study provided a 
method of allocating annual revenue requirements to users in 
proportion to the costs of conveying, treating, and disposing of 
the w~ste loads of each user class. This study has been the 
basis for all user charges set by the City Council. The City 
plans an update of this study in conjunction with the current 
wastewater treatment plant expansion. 

I 

h. The City has provided sewer service to customers 
within its sewer basin but outside its boundaries since 1954. 
It has never required annexation in order to obtain service. 
As part of a method of allocating limited wastewater treatment 
plant capacity, the City Council passed Resolution No. 1026 on 
March 16, 1982 which required an agreement not to remonstrate 
against annexation to the City in order connect to the sewer 
system. This requirement was repealed by City Council Resolution 
No. 1255 passed on February 18, 1986. 

THE CITY OF GRESHAM RESOLVES: 

1. The City reaffirms its commitment to a program of 
assistance for any property owners who demonstrate extraordinary 
financial hardship, and will continue to make this program 
available to property owners within the affected area. This 
program permits deferral of sewer assessment installment 
payments and connection charges, and special agreements providing 
for payments according to individual circumstances. 

2. The City Council will review the financial impact 
of sewer assessments and criteria for financial hardship relief. 
The manager shall examine requests for financial assistance, and 
determine appropriate deferral of sewer assessment installment 
payments or other assistance. 

3. The City reaffirms its policy to set sewer user 
charges for sewer service based on the cost of providing such 
service consistent with appropriate service rate studies. The 
City also reaffirms its policy to set sewer connection charges to 
allocate major sewer facilities costs in a fair and equitable 
manner. 

4. The City will not require annexation or waiver of 
the right to remonstrate against annexation as a condition for 
receiving sewer service in the affected area. 



Yes: 

No: 

Absent: 

Abstain: 

Passed by the Gresham City Council on 1986. 

City Manager Mayor 



VICTOR ATIYEH 
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DE0-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

Fran: 

Subject: 

Background 

Environmental Quality Commission 

Di rector 

Agenda Item No. J, April 25, 1986, EQC Meeting 

Proposed Adoption of Amendments to the State Implementatjon 
Plan Regarding Stack Heights and pjspersion Techniques. 
Deleting Rules OAR 340-20-340 and 340-20-345, Adding 
Replacement Rule 340-20-037 

In the past, extremely tall stacks were employed to provide dilution so 
that air pollution 1 evel s would not exceed standards at ground 1 evel. 
Since the practice has been linked to the formation of acid rain, steps 
were taken to mitigate the use of excessive stack heights as the only 
emission control strategy. 

The Clean Air Act of 1977 forbids the use of excessive stack heights 
when computing whether ambient air quality standards will be violated when 
the plume from a stack drifts down to ground level. The Act also forbids 
using dispersion techniques or temporary shut-down for the same purpose. 
The Federal Environmental Protection Agency (EPA) stack height rules were 
written to provide the necessary details and defi ni ti ons to carry out the 
1 aw' s requirements. The Department adopted a comparable rule in 1983 in 
order to administer the federal program in Oregon. EPA revised their stack 
height rule on July 8, 1985 as a result of a recent court decision. The 
court had found that EPA's rule was inadequate and that more detail was 
needed to cover additional situations, such as process manipulations to get 
additional plume rise. 

Problem Statement 

The Department has completed its comparison of the July 8, 1985 federal 
rule and the existing Oregon stack height and dispersion technique rule. 
Oregon's rule has the following differences from the new July 1985 federal 
rule: 

1. The July 1985 federal rule is more stringent because it does not 
allow excess height to be credited as a way of reducing pollutant 
impacts caused by elevated terrain unless that terrain begins within 
1/2 mile of the stack. The DEQ rule allows consideration of any 
elevated terrain feature, no matter how distant. 
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2. The July 1985 federal rule is more stringent for sources emitting 
5,000 tons/yr of SO or more because it does not allow the 
consideration of ot~er factors affecting plume rise (i.e., process 
manipulation, combining of plume, etc.) in the modeling process. 
For instance, the new federal rule forbids increasing the final 
exhaust gas plume rise by combining exhaust gases from several 
existing stacks into one stack. 

3. The July 1985 federal rule added an exemption for using dispersion 
techniques to control residential woodburning impacts. This 
exemption is needed to cl early all ow federal approval of curtailment 
prograns such as the one for the Medford particulate control 
strategy. The July 1985 federal rule specifically allows episodic 
restrictions on residential woodburning. 

EPA has reviewed and concurred with the Department's analysis of the 
deficiencies of the present Oregon rule. EPA has also reviewed the rule 
proposed for adoption. 

EPA' s deadline for the states to adopt the changes to the stack height rule 
is March 27, 1986, if the states desire to retain j uri sdi cti on over this 
subject. Oregon now has this j uri sdi cti on and is making the required rule 
revisions to retain it. On January 31, 1986, the Commission authorized the 
March 17, 1986 public hearing on the attached rule changes. The earliest 
the Commission can act on these proposed rule changes is the April 25, 1986 
meeting. Thus, Oregon will be at least a month late in meeting EPA's dead
line. But EPA has agreed to this delay by telephone. This agreement was 
confirmed in writing by a February 10. 1986 letter from DEQ to EPA. 

Authority to Act 

Authority for the Environmental Quality Commission to act is statute ORS 
468.295(3) as shown in the Rulemaking Statements, appended to the Notice of 
Public Hearing, Attachment 4. 

Ryle Deyelqproent Process 

The Commission authorized a public hearing on these proposed stack height 
and dispersion techniques rule amendments at the January 31, 1986 meeting. 
Notice of the public hearing was published in The Oregonian newspaper and 
in the Secretary of State's February 15, 1986 Bulletin. Notices of the 
public hearing were mailed to over 500 persons on the Department's mailing 
list. Finns with stacks over the 65 meter federal stack height criteria 
were mailed the hearing notice and the EQC Agenda Item describing the 
proposed rule changes. 

Hearing Officer's Report and Comroent 

No one attended the public hearing on March 17, 1986. 

The first testimony on the proposed rule amendment was a phone call from 
David Bray of EPA that there was a typing error (which also occurs in the 
July 8, 1985 Federal Register) in rule 40 CFR 51.1Chh)(2)(ii)(B) (page 2 of 
Attachment 1 of this memorandum). The correct date is July 8, 1985, not 
July 8, 1983. 
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The second testimony is Oregon Environmental Council's letter, Attachment 
5. OEC does not want either excessively tall stacks or dispersion tech
niques to be used to evade sound pollution control. OEC1 s requested rule 
modifications would make Oregon's stack height rule more restrictive than 
the federal requiranent in two ways. First, OEC recommends prohibiting the 
use of tall stack heights even though a source has complied with modeling 
and emission control requiranents. Secondly, OEC recommends prohibiting 
use of dispersion techniques (such as injecting heat into stacks) for 
smaller sources (less than 5,000 tons per year of S07), even though the 
source has complied with anission control requiranents. 

The Department disagrees with OEC•s recommendations. Sources are subject 
to sound pollution control requi ranent including Best Avai 1 able Control 
Technology (EPA regulation) and Hi~hest Best Practicable Treatment and 
Control (state requiranent). Despite meeting control requiranents, OEC's 
changes would prohibit sources from using two techniques that would further 
reduce ground level concentrations of air pollutants. In order to meet OEC 
requiranents and still also meet other air quality restrictions, some 
sources might need to apply additional control measures or 1 imit their 
production capability. Since all sources must now meet highest and best 
practicable treatment, additional control costs (for instance, to reach 
1 owest achievable emission rates) would 1 ikely be great, as would the 
economic impact of production restrictions. Based on studies conducted in 
the state, there is no identified acid rain probl an in Oregon and probl ans 
are not 1 ikely to occur from stacks that would be affected by the OEC 
proposal. Thus, it does not seem cost-effective to support OEC 1 s position, 
which is, in essence, to prohibit use of dispersion techniques which are 
acceptable in other parts of the country and which can be beneficial to 
reducing ground level concentrations of air pollutants, to below what is 
required by ambient air standards and other source control rules. 

Eyalyation and Alternatives 

A first alternative would be to amend the Oregon rule wherever it was 1 ess 
stringent and 1 ess detailed than the federal rule. This action would 
result in a rule unique to Oregon. As this is an infrequently used rule in 
Oregon and considering that such a rule would not be consistent with the 
EPA rule, it could be quite confusing for those who will have to eventually 
interpret these rules. 

A second alternative would be no action. In that case, EPA would have to 
retract delegation of review of new sources where stacks over 65 meters 
high were involved. This would result in dual jurisdiction, with appl i
cants going through two simultaneous reviews. Applicants would need two 
construction permits. Oregon has sought to avoid such dual jurisdiction. 

A third alternative is to adopt EPA' s new rule word-for-word and delete 
Orei:ion• s existing stack height rule. This alternative naturally would have 
EPAfs approval, would avoid the difficulties and confusion of the first
mentioned alternative, and would avoid the dual review of the second
mentioned alternative. However, it burdens the Oregon Administrative Rules 
with many inapplicable details which apply only to many plants outside 
Oregon. 
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A fourth alternative is to adopt the federal rule by reference, deleting 
the present Oregon stack height and dispersion technique rule. This is a 
minimal effort alternative and keeps many inapplicable details out of the 
Oregon rules. 

A fifth alternative would be the OEC proposal, which would be to adopt the 
new federal rule, but make it more stringent in two pl aces. 

The adopt-by-reference alternative is recommended because of the rule's 
minimal use, the likelihood of EPA revision, and the brevity of this 
solution. 

Ryle Description 

The July a, 1985 EPA rule and the existing Oregon stack height rules are 
Attachments 1 and 2. The adopt-by-reference rule is shown in Attachment 3. 

The amendments to the stack height rule, made by EPA on July a, 1985, do 
not currently affect any existing tall stacks in Oregon. CSee the list of 
Oregon's tall est stacks, Attachment 6. l The amendments generally apply to 
new stacks, modifications to plants with existing tall stacks, and to one 
existing plant built after 1970 with a stack greater than 65 meters high. 
This one existing plant is PGE's Boardman 550 megawatt coal-fired steam
electric plant. Its 656 foot stack complies with the federal rule. These 
amendments may cause a reduction of about 1,100,000 ton of SOX per year 
from power plants and smelters outside of Oregon. Therefore, considerable 
interest in this rule exists in parts of the United States where most 
electricity is generated from coal-fired utility boilers, especially in the 
Ohio Valley. The proposed rule change would cause two needed changes in 
Oregon's rules and in its State Implementation Pl an. First, it would add a 
needed exemption for episodic restrictions on residential woodburning; and 
second, it would protect Oregon from excessively tall stack emissions from 
new pl ants. The proposed rule change would avert a dual j uri sdi cti on 
problem caused by Oregon not keeping its own stack height rule up-to-date 
with EPA's rule. 

Symmation 

1. EPA and DEQ stack height and dispersion technique rules forbid 
excessive stack heights or dispersion techniques in computing 
compliance with ambient air standards. Stack height rules do not 
prevent firms from building and using excessively tall stacks. 

2. A recent court suit has caused EPA to revise its stack height and 
dispersion technique rule and EPA requires revisions to State rules in 
1986. 

3. The Department, in conjunction with EPA, has determined that Oregon's 
stack height rule is less stringent than EPA 1 s new rule in some 
respects. 

4. The Department prefers to adopt EPA' s amended federal rule by reference 
into Oregon Administrative Rules, deleting the Oregon's present stack 
height rule as the most expedient and simplistic approach. 
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5. The Commission's authorized public hearing was held, but no one 
attended. One typing error in the federal rule was phoned in by EPA' s 
David Bray. 

6. The Oregon Environmental Council sent in a letter requesting that 
Oregon's rule be more stringent than the federal rule in two respects. 
The Department felt that it was not cost-effective to eliminate an 
exception for smaller sources and prohibit construction and use of tall 
stacks on the basis that there was no identified or potential acid rain 
probl an in Oregon and that the rule, as written, would potentially 
lessen ground level concentrations of air pollutants without exces
sively costly controls or production curtailments. 

Director's Recommendatjon 

Based on the Summation, it is recommended that the Commission adopt the 
federal stack height rule by reference in OAR 340-20-037and repeal the 
present Oregon stack height rule OAR 340-20-340 and -345, as amendments to 
the State Impl anentati on Pl an. 

~ 
Attachments: l. 

2. 
3. 
4. 

5. 
6. 

Fred Hansen 

Federal Stack Height rule 
Existing Oregon Stack Height rule, 340-20-340 and -345 
Proposed adopt-by-reference rule 340-20-037 
Notice of Public Hearing with attached Rulanaking 
Statanent 
Oregon Environmental Council testimony 
DEQ letter with list of all Oregon stacks higher than 65 
meters. 

PETER B. BOSSERMAN:a 
229-6278 
April 10, 1986 
A/l0285 



Attachment 1 
FEDERAL STACK HEIGHT RULE 

Stack Heights and Dispersion Techniques 

Def':llli. U.ona 

110 CFR 51.1(f'f') "Stack" means any point in a source designed to emit 

solids, liquids, or gases into the air, including a pipe or duct but not 

includirtg flares. 

{gg) "A stack in existence" means that the owner or operator had ( 1) 

begun, or caused to begin, a continuous program of physical on-site 

construction of the stack or (2) entered into binding agreements or 

contractual obligations, which could not be cancelled or modified without 

substantial loss to the owner or operator, to undertake a program of 

construction of the stack to be completed in a reasonable time. 

(bb) ( 1) "Dispersion technique" means any technique which attempts to 

affect the concentration of a pollutant in the ambient air by: 

(i) Using that portion of a stack which exceeds good engineering practice 

stack height; 

(ii) Varying the rate of emission of a pollutant according to atmospheric 

conditions or ambient concentrations of that pollutant; or 

(iii) Increasing final exhaust gas plume rise by manipulating source pro

cess parameters, exhaust gas parameters, stack parameters, or combining 

exhaust gases from several existing stacks into one stack; or other 

selective handling of exhaust gas streams so as to increase the exhaust gas 

plume rise. 



(2) The preceding sentence does not include: 

(i) The reheating of a gas stream, following use of a pollution control 

system, for the purpose of returning the gas to the temperature at which it 

was originally discharged from the facility generating the gas stream; 

(ii) The merging of exhaust gas streams where: 

(A) The source owner or operator demonstrates that the facility was 

originally designed and constructed with such merged gas streams; 

(B) After July 8, 1983, such merging is part Of a change in operation at 

the facility that includes the installation of pollution controls and is 

accompanied by a net reduction in the allowable emissions of a pollutant. 

This exclusion from the definition of "dispersion techniques" shall apply 

only to the emission limitation for the pollutant affected by such change 

in operation; or 

(C) Before July 8, 1985, such merging was part of a change in operation at 

the facility that included the installation of emissions control equipment 

or was carried out for sound economic or engineering reasons. Where there 

was an increase in the emission limitation or, in the event that no 

emission limitation was in existence prior to the merging, an increase in 

the quantity of pollutants actually emitted prior to the merging, the 

reviewing agency shall presume that merging was significantly motivated by 

an intent to gain emissions credit for greater dispersion. Absent a 

demonstration by the source owner or operator that merging was not 

significantly motivated by such intent, the reviewing agency shall deny 

credit for the effects of such merging in calculating the allowable 

emissions for the source. 
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(iii) Smoke management in agricultural or silvicultural prescribed burning 

programs; 

(iv) Episodic restrictions on residential woodburning and open burning; or 

(v) Techniques under 51.l(hh)(l)(iii) which increase final exhaust gas 

plume rise where the resulting allowable emissions of sulfur dioxide from 

the facility do not exceed 5,000 tons per year. 

(ii) "Good engineering practice" (GEP) stack height means the greater of: 

(1) 65 meters, measured from the ground-level elevation at the base of the 

stack; 

(2) (i) for stacks in existence on January 12, 1979, and for which the 

owner or operator had obtained all applicable permits or approvals required 

under 40 CFR Parts 51 and 52. 

provided the owner or operator produces evidence that this equation was 

actually relied on in establishing an emission limitation; 

(ii) For all other stacks. 

Hg = H + 1.5L, 

where 

Hg = good engineering practice stack height, measured from the ground

level elevation at the base of the stack, 
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Hg = height of nearby structure(s) measured from the ground-level 

elevation at the base of the stack, 

L= lesser dimension, height or projected width, of nearby structure(s) 

provided that the EPA, State, or local control agency may require the use 

of a field study or fluid model to verify GEP stack height for the source; 

or 

(3) The height demonstrated by a fluid model or a field study approved by 

the EPA, State, or local control agency which ensures that the emissions 

from a stack do not result in excessive concentrations of any air pollutant 

as a result of atmospheric downwash, wakes, or eddy effects created by the 

source itself, nearby structures or nearby terrain features. 

(jj) "Nearby" as used in 51 .1 (ii) is defined for a specific structure or 

terrain feature and: 

( 1) for purposes of applying the formulae provided in 51.1(ii)(2) means 

that distance up to five times the lesser of the height or the width 

dimension of a structure, but not· greater than 0.8 km (1/2 mile), and 

(2) for conducting demonstrations under 51.1(ii)(3) means not greater 

than o.8 km (1/2 mile), except that the portion of a terrain feature may be 

considered to be nearby which falls within a distance of up to 10 times the 

maximum height (Ht) of the feature, not to exceed 2 miles if such feature 

achieves a height (Ht) 0.8 km from the stack that is at least 40 percent 

of the GEP stack height determined by the formulae provided in 51.1(ii)(2) 

(ii) or 26 meters, whichever is greater, as measured from the ground-level 

elevation at the base of the stack. The height of the structure or ter

rain feature is measured from the ground-level elevation at the base of 

the stack. 
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(kk) "Excessive concentration" is defined for the purpose of determining 

good engineering practice stack height under 51.1(ii)(3) and means: 

(1) for sources seeking credit for stack height exceeding that established 

under 51.1(ii)(2); a maximum ground-level concentration due to emissions 

from a stack due in whole or part to downwash, wakes, and eddy effects 

produced by nearby structures or nearby terrain features which individually 

is at least 40 percent in excess of the maximum concentration experienced 

in the absence of such downwash, wakes, or eddy effects and which 

contributes to a total concentration due to emissions from all sources that 

is greater than an ambient air quality standard. For sources subject to 

the prevention of significant deterioration program (40 CFR 51.24 and 

52.21), an excessive concentration alternatively means a maximum ground

level concentration due to emissions from a stack due in whole or part to 

downwash, wakes, or eddy effects produced by nearby structures or nearby 

terrain features which individually is at least 40 percent in excess of the 

maximum concentration experienced in the absence of such downwash, wakes, 

or eddy effects and greater than a prevention of significant deterioration 

increment. The allowable emission rate to be used in making demonstrations 

under this part shall be prescribed by the new source performance standard 

that is applicable to the source category unless the owner or operator 

demonstrates that this emission rate is infeasible. Where such demonstra

tions are approved by the authority administering the State implementation 

plan, an alternative emission rate shall be established in consultation 

with the source owner or operator; 

(2) for sources seeking credit after October 1, 1983, for increases in 

existing stack heights up to the heights established under 51.1(ii)(2) 
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either (i) a maximum ground-level concentration due in whole or part to 

downwash, wakes or eddy effects as provided in (kk)(1) above, except that 

the emission rate specified by any applicable State implementation plan 

(or, in the absence of such a limit, the actual emission rate) shall be 

used, or (ii) the actual presence of a local nuisance caused by the 

existing stack, as determined by the authority administering the State 

implementation plan; and 

(3) for sources seeking credit after January 12, 1979 for a stack height 

determined under 51.1(ii)(2) where the authority administering the State 

implementation plan requires the use of a field study or fluid model to 

verify GEP stack height, for sources seeking stack height credit after 

November 9, 1984 based on the aerodynamic influence of cooling towers, and 

for sources seeking stack height credit after December 31, 1970 based on 

the aerodynamic influence of structures not adequately represented by the 

equations in 51.1(ii)(2), a maximum ground-level concentration due in whole 

or part to downwash, wakes or eddy effects that is at least 40 percent in 

excess of the maximum concentration experienced in the absence of such 

downwash, wakes, or eddy effects. 

~O CFR 51.12(j) The plan must provide that the degree of emission limit

ation required of any source for control of any air pollutant must not be 

affected by so much of any source's stack height that exceeds good 

engineering practice or by any other dispersion technique, except as pro

vided in 51.12(k). The plan must provide that before a State submits to 
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EPA a new or revised emission limitation that is based on a good 

engineering practice stack height that exceeds the height allowed by 

51.1(ii)(1) or (2), the State must notify the public of the availability of 

the demonstration study and must provide opportunity for public hearing on 

it. This Section does not require the plan to restrict, in any manner, the 

actual stack height of any source. 

(k) The provisions of 51.12(j) shall not apply to: 

(1) stack heights in existence, or dispersion techniques implemented on or 

before December 31, 1970, except where pollutants are being emitted from 

such stacks or using such dispersion techniques by sources, as defined in 

Section 111(a)(3) of the Clean Air Act, which were constructed, or re

constructed, or for which major modifications, as defined in 51.18(j)(1) 

(v)(a), 51.24(b)(2)(i) and 52.21(b)(2)(i), were carried out after December 

31, 1970; or 

(2) coal-fired steam electric generating units subject to the provisions 

of Section 118 of the Clean Air Act, which commenced operation before 

July 1, 1957, and whose stacks were constructed under a construction 

contract awarded before February 8, 1974. 

'O CFR 51.18 (1) Such procedures must provide that the degree of emission 

limitation required of any source for control of any air pollutant must not 

be affected by so much of any source's stack height that exceeds good 

engineering practice or by any other dispersion technique, except as 

provided in 51.12(k). Such procedures must provide that before a State 
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issues a permit to a source based on a good engineering practice stack 

height that exceeds the height allowed by 51.1(ii) (1) or (2), the State 

must notify the public of the availability of the demonstration study and 

must provide opportunity for public hearing on it. This section does not 

require such procedures to restrict, in any manner, the actual stack height 

of any source. 

[Taken from 40 CFR 51.1(ff) thru (kk); 51.12(j) & (k); 51.18(1) and the 

July 8, 1985 federal register, 50 FR 27892-27907.] 

AA5018 
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Attachment 2 

OREGON ADMINISTRATIVE RULES 

[Stack Heights and Dispersion Tecbni.ques 

Def'initions 

340-20-3110 ( 1) "Dispersion Technique" means any technique which attempts 

to affect the concentration of a pollutant in the ambient air by using 

that portion of a stack which exceeds good engineering practice stack 

height, varying the rate of emission of a pollutant according to ambient 

concentrations of that pollutant, or by addition of a fan or a reheater to 

obtain a less stringent emission limitation. The preceeding sentence does 

not include: 

(a) The reheating of a gas stream, following use of a pollution control 

system, for the purpose of returning the gas to the temperature at which it 

was originally discharged from the facility generating the gas stream. 

(b) The use of smoke management in agricultural or silvicultural programs; 

or 

(c) Combining the exhaust gases from several stacks into one stack. 

( 2) "Excessive Concentrations" for the purpose of determining good 

engineering practice stack height in a fluid modeling evaluation or field 

study means a maximum concentration due to downwash, wakes, or eddy effects 

produced by structures or terrain features which is at least 40 percent in 

excess of the maximum concentration experienced in the absence of such 

downwash, wakes, or eddy effects. 

(3) "Good Engineering Practice (GEP) Stack Height" means the greater of; 

(a) 65 meters; 



(b) Hg= H + 1.5L, where 

Hg= good engineering practice stack height, measured from the ground 

level elevation at the base of the stack; 

H = height of nearby structure or structures measured from ground level 

elevation at the base of the stack; 

L = lesser dimension (height or width) of the nearby structure or 

structures; 

(c) The height demonstrated by a fluid modeling evaluation or a field 

study which is approved by the Department and ensures that the emissions 

from a stack do not result in excessive concentrations of any air pollutant 

as a result of downwash, wakes, or eddy effects created by the source 

itself, nearby structures, or terrain obstacles. 

(4) "Nearby Structures" means those structures within a distance of five 

times the lesser of the height or the width dimension of a structure but 

not greater than one-half mile. The height of the structure is measured 

from the ground level elevation at the base of the stack. 

Stat. Auth.: ORS Ch. 468 

Hist: DEQ 5-1983, f. & ef. 4-18-83 

Limitations 

3-0-20-3-5 (1) The degree of emission limitation required for any source 

shall not be affected in any manner by so much of the stack height as 

exceeds good engineering practice (GEP) or by any other dispersion 

technique. This provision applies to new sources and, modifications of 
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sources, and to existing sources proposing to increase stack heights. 

(2) An emission limitation established pursuant to the proposed 

construction of a stack under the criteria established in OAR 3ll0-20-

340(3) (c) shall be subject to notice and opportunity for public comment 

concerning the fluid modeling evaluation or field study that was used to 

demonstrate the need for the increased stack height.] 

Stat. Autb.: ORS Ch. 468 

Hist. DEQ 5-1983, f. & ef. 4-18-83 

AA5019 
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I 



Attachment 3 

Stack Heights and Dispersion Techniques 

340-20-037 Title 40. Code of Federal Regulation. Parts 51.l(ffl thru (kkl. 

51.12( jl and (kl. and 51.18(1). as amended on July 8. 1985 in the Federal 

Register (50 FR 27892). is by this reference adopted and incorporated 

herein. concerning stack heights and dispersion techniques. 

In general. the rule prohibits the use of excessiye stack height and 

certain dispersion techniques when calculating compliance with ambient air 

quality standards. The rule does not forbid the construction and actual 

use of excessiyely tall stacks. nor use of dispersion techniques; it only 

forbids their use in calculations as noted aboye, 

The rule has the following general applicability. With respect to the use 

of excessiye staqk height. stacks 65 meters high or greater. constructed 

after December 31. 1970. and major modifications to existing plants after 

December 31. 1970 with stacks 65 meters high or greater which were 

constructed before that date. are subject to thjs rule. with the exception 

that certain stacks at federally-owned. coal-fired steam electric 

generating units construqted under a contract awarded before February 8. 

1974. are exempt. With respeqt to the use of dispersion teqhniques. any 

technique implemented after December 31. 1970. at any plant is subject to 

this rule. Howeyer. if the plant's total allowable emissions of sulfur 

dioxide are less than 5.000 tons per year. then certain dispersion 



techniques to increase final exhaust gas plume rise are permitted to be 

used when calculating compliance with ambient ajr quality standards for 

sulfur dioxide. 

( 1 l Where found in the federal rule, the term 11 reyiewing agency" means the 

Department of Environmental Quality (DEOl. Lane Regional Air Pollution 

Authority (LRAPAl. or the U.S. Environmental Protection Agency (EPA). as 

applicable. 

(2) Where found jn the federal rule. the term "authority administering the 

State Implementation Plan" means DEO. LRAPA. or EPA. 

(3) The "procedures" referred to in 40 CFR 51.18(1) are the New Source 

Reyiew procedures at PEO (340-20-220 to -276) or at LRAPA (Title 38), and 

the reyiew procedures for new. or modifications to. minor sources. at DEQ 

1340-20-020 to -030. -140 to -185) or at LRAPA (Title 34 and rule 38-045). 

(4) Where "the State" or "State. or local control agency" is referred to in 

40 CFR 51.12(1). it means DEO or LRAPA. 

(5) Where 40 CFR 51.l(kkl refers to the preyentjon of significant 

deterioration program and cites 40 CFR 51.24. it means the EPA-approved new 

source review rules of DEO or LRAPA (see 40 CFR 52.1987). where they coyer 

prevention of sjgnjfjfjcant deterioration. 

- 2 -



(6) Where found in the federal rule. the terms "applicable state 

implementation plan 11 and "plan" refer to the programs and rules of DEQ or 

LRAPA. as approved by EPA. or any EPA-promulgated regulations (see 40 CFR 

Part 52. Subpart 11Ml. 

[Publications incorporated by reference in this rule are ayailable Crom the 

office of the Department of Environmental Quality. Air Quality Division. in 

Portland.] 

AA5019. 1 
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Attachment 4 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

HCM TO 
COMl-ENT: 

P.O. Box 1760 
Portland, OR 97207 

8110/82 

Stack Height & Dispers1on Technique Rule Rev1sion 
NOTICE OF PUBLIC HEARING 

Date Prepared: 
Hearing Date: 
Comments Due: 

01/16/86 
03/17/86 
03/18/86 

Future builders of high (65 meters or greater) stacks which emit 
air pollution in Oregon. Existing high stacks in Oregon are not 
affected. 

The Department of Environmental Quality is proposing to amend OAR 
340-20-340 and 340-20-345. This rule, adopted in 1983, is a copy 
of federal rules 40 CFR 51.1, 51.12 and 51.18. The federal rule 
was changed on July 8, 1985, add1ng considerable detail to the 
rule. The Department proposes to keep up with the July 8, 1985 
change by deleting its present "stack height and dispersion 
technique" rules, and adopting the federal rule by reference in 
new OJIR 3 40-20-037. 

The stack height rules forbid excessive stack heights from being 
used during computer modeling when trying to predict exceedences 
of ambient air standards. Stack height rules do not forbid 
plants from building and using excessively tall stacks. Stack 
height rules also do not allow credit for other dispersion 
techniques. 

Copies of the complete proposed rule package may be obtained from 
the Air Quality Division in Portland (522 S.W. Fifth Avenue) or 
the regional office nearest you. For further information contact 
Peter Bosserman at 229-6278. 

A public hearing will be held at: 

10:00 a.m. 
March 17, 1986 
Yeon Building, Room 4B 
522 s. w. 5th Avenue 
Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
P.O. Box 1760, Portland, OR 97207, but must be received by no 
later than March 18, 1986. 

FOR FURTHER INFORMATION: 
1 Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid 

long distance charges from other parts of the state, call 1180LJ452'..:7'8'13~nd ask for the Department of 
Environmental Quality. 1..aop.4_5240)._l 



AASOSO 

The Environmental Quality Commission may adopt rule amendments 
identical to the proposed amendments, adopt modified rule 
amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the U. s. Environmental 
Protection Agency as part of the State Clean Air Act 
Implementation Plan. The Commission's deliberation should come 
on April 25, 1986 as part of the agenda of a regularly scheduled 
Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and 
Land Use Consistency Statement are attached to this notice. 



RULEMAKING STATEMENTS 

for 
Stack Heights and Dispersion Techniques Rule 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal would amend OAR 340-20-340 and 340-20-345 by deleting them 
and adding a replacement rule in 340-20-037. It is proposed under 
authority of ORS 468.295(3). 

Need for the Rule 

If Oregon does not keep its stack height rule up-to-date with the federal 
rule, then the Federal EPA would revoke approval of that part of Oregon's 
State Implementation Plan. Next, EPA would promulgate their new stack 
height rule in Oregon. This would result in both a federal and state 
review of new sources with tall stacks because of the differences between 
the state and the federal rules. This would be a case of undesired dual 
jurisdiction. 

Principal Documents Relied Upon 

1. Memorandum June 21, 1985, George Abel of Region X EPA to Oregon 
Operations Office, transmitted to John Kowalczyk, DEQ, "Implementation of 
Revised Stack Height Regulations." 

2. Federal Register, Vol. 50, pages 27892 to 27907, July 8, 1985 "Stack 
Height Regulations," and Code of Federal Regulations, 40 CFR 51. 

3. Letter July 11, 1985, Thomas Bispham of DEQ to Jim Herlihy of EPA, 
Oregon Operations Office, re: Stack Height Rules. 

4. Letter October 4, 1985, Dennis Norton of PGE to Peter Bosserman of DEQ, 
compliance of POE-Boardman with Stack Height Rule. 

5. Letter December 24, 1985, DEQ to EPA (Region X) listing every stack in 
Oregon over 213 feet high and why it is in compliance with the new federal 
rule. 

6. Letter January 7, 1986, EPA to DEQ with comments on proposed stack 
height rule. 



FISCAL AND ECONOMIC IMPACT STATEMENT: 

There is no effect on existing high stacks in Oregon, as they are in 
compliance with the revised federal stack height regulation. If the 
revised Oregon rule is adopted, new sources with tall stacks will be 
regulated only by the DEQ and not by the Federal EPA also. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule appears to affect land use and appears to be consistent 
with the Statewide Planning Goals. 

With regard to Goal. 6 (air, water, and land resources quality) the rules 
are designed to enhance and preserve air quality in the affected area and 
are considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to conflict with other goals. 

AA5051 



Attachment 5 

OREGON ENVIRONMENTAL COUNCIL 

OFFICERS 
Ethan Seltzer 

President 

Rebecca Marshall 
Vice-President 

Walter McMoniesjr. 
Secretary 

Allen Shelby 
Treasurer 

DIRECTORS 
Marie/Ames 

john Baldwin 

Joshua Bratt 
Jim Brown 

James S. Coon 
BobDoppelt 

Nancy E. Duhnkrack 
Sonja Grove 

Rob Guttrldge 
Dan Halloran 

Allen Johnson 

Margaret Kirkpatrick 
Ellen Lowe 

Patricia McCaig 
Kate McCarthy 

Gregory T. Meck/am, M.D. 
Lorie Parker 

Millie Robinson 
Dan Saltzman 

Gil Sharp 

Corinne Sberton 

Caryn Talbot Throop 
Paul Wilson 

263 7 S. W. Water Avenue, Portland, Oregon 97201 
Phone: 5031222-1963 

March 18, 1986 

Department of Environmental Quality 
522 SW Fifth 
Portland, OR 

RE: Comments on Amendments to the SIP Regarding Stack 
Heights and Dispersion Techniques, Deleting 
Rules OAR 340-20-340 and 340-20-345, Adding 
Replacement Rule 340-20-037 

The Oregon Environmental Council(OEC) offers 
the following comments on the above-referenced 
rule changes: 

1. The EQC should adopt by reference Title 
40 CFR 51.l(ff) through (kk) (with the exception 
of section 51.l(hh) (2) (v)) and 51.12(1) and (k), 
and 51.18(1) as amended on July 8, 1985. we believe 
these changes will bring Oregon's air quality 
regulations into compliance with the federal 
programs and go beyond the federal rules in 
one instance. The effect of these changes would 
be to: 

(a) Delete the less stringent OAR 340-20-345 
and OAR 340-20-340; and 

(b) Prohibit any exemptions 
emitting less than 5000 
sulfur oxides. 

for stacks 
tons/year of 

The federal 
believes 5000 
Oregon should 

rule allows for such exemptions. 
tons is a significant amount 
not allow it. 

2. The rule allows excessively tall stacks 
to be built and used, but forbids their being used 
to model pollution impacts on ambient air quality. 
Oregon ought to take the more logical approach and 
prohibit excessively tall stacks both in modelling 
and in construction. We believe reliance on excessively 
tall stacks leads to evasion of sound pollution 
control in exchange for the use of "dilution of 
pollution as the solution". This practice should 



DEQ 
Page Two 

be discouraged in Oregon. 

Thank you for your consideration of these conrrnents. 

<(j-1, GL LJAaJ? 

John A. Charles 
222-1963 
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Attachment 6 

Department of ·Environmental Quality 

VICTOR ATIYEH 
Governor 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONEo (503) 229·5696 

• E.P.A. Region X 
Attnr David Bray, MIS 532 
1200 Sixth Avenue 
Seattle, WA 96101 

Doar Davel 

December 24, 1985 

lie: Stack: Height Rule 

In response to our State-EPA Agreement, we are enclosing a second draft of 
our rule-making act.ion conoerning Staok Reishta for the January 31, 1986 
EQC meeting, Please review it. · We lltled your coznments, ospecial.ly on the 
propol!ed rule language, Ir/ January 10, 1986. We would prefer to present 
tbe Enviro11t1ental Quality Calllllission with a rule that 1a EPA approvable, 
rather than bnve your oollllll9nta later, tnen bave to revise the rule again. 

To give the atatiis or existing Oregon sources vis-a-vis the July 8 1 1985 
amendments to the federal stack height rule, lllte the following table. Thia 
table shows all Oregon sources with stack. beigllts over the federal. 
exemption point of 65 l!llttera (213 feet.), 

Stacks OVER 65 Heteros in Oregon 

l?llliasion Stacie so/$ Complies With 
Iaventory C®pany Name, lleigllt, Pei mitted H + 1.51. 
Humtl!lc am1c~. lliir& !Jtgt. IQruilic 191.!5 lllll!1t7 

25-0016 PG Pl-Boardman 656 30,100 Yea, and meets 
Coal•Fired Utility 2.5H rule 
Boiler applicable 

03-1840 Aab Grove Cement, 250 Less than Built betOl'e 
ltilns 2 & 3, 5,000 1970 
Lalce 011Wego 

05-1849 Boi:se cascade, 280 Less than Built before 
Power Boiler, 5,000 1970 
St, Helen.s 

06-00119 Weyerhaeuser, 250 Less than Built before 
Hogged Fuel Boilers, s,ooo 1970 
ll. Beud 

13-0001 Snow Mtn. Pine. 250 Leas than Built bet' ore 
Hogged Fuel Boiler, 5,000 1970. 
Hines 

18-0013 Weyerbaeuaer, 210 Less than Built before 
Hogged Fuel Boilers, 5,000 1970 
IClamath Falls 
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8. P.A. Region X 
December 24 1 1985 
Pap 2 

EzaiJSision 
Inventory· 
Number 

20-8850 

Caupany lime, 
Source, PJ,aca 

Weyerhaeuser, Oil 

Stack 
Height, 
Feet 

2115 
& Ho81J:ed Fuel Boilers, 
Pulp Mill, 245 

Pulp Millt Spring- 225. 
field 

21-0005 Georgia Paoifio, 300 
Pulp Mill, Toledo 

22-3501 Pope & Talbot, 300 
.Pulp Mill, Hal3&y 

23-0002 Alllalgamated Sugar, 250 
Coal BQiler, Nyssa 

so . Complies Witll 
Peftmi t ted H + 1.5L 
Ions/Yr 1985 Rule? 

Leoa than Built before 
5.000 1970 
Lees than Dull t before 
5,000 1970 
Lese than Built before 
5,000 1970 

Lese than Built before 
s.ooo 1970 

Lua tllan • Bull t before 
5,000 1970 

Less than Bull t · before 
5,000 1970 

Hote that the ta).lest staok conforms to both the new 11+1.SL and the older, 
applicable 2.5H requirements of ttie.rule and that tlio other stacks are not 
affected beoauae they were bull t too long ago. Hone of Oregon• a tall stack 
sources use derating to.achieve standard.!!. Derating means lower production 
at tbe souroo to lesr;en air poU.ution emitted. 

PBB:a 
AA5090 

Sincerely, 

ijl~~ v'.NIUJ, . 
Peter B. Bosserman 
Senior Enviromnental Engineer 
Air Quality Division 

Enclosure: Stack Hngbt Agenda Item fOI" 
January 31, 1985 EQC Meeting 

pee: J, &f:4 
1 

600 6/'lf 



EQC Agenda Item No. J 
April 25, 1986 
Page 3 \ \. 
The second testimony is Oregon Environmental Council's letter, Attachment 
5. OEC does not want either excessively tall stacks or dispersion tech
niques to be used to evade sound pollution control. OEC 1 s requested rule 
modifications would make Oregon's stack height rule more restrictive than 
the federal requirement in two ways. First, OEC recommends prohibiting the 
use of tall stack heights even though a source has complied with modeling 
and emission control requirements. Secondly, OEC recommends prohibiting 
use of dispersion technfques (such as injecting heat into stacks) for 
smaller sources (less than s,ooo tons per year of S01 l, even though the 
source has complied with emission control requirements. 

The Department disagrees with OEC•s recommendations. Sources are subject 
to sound pollution co_ntrol requirement including Best Available Control 
Technology CEPA regulation) and Highest Best Practicable Treatment and 
Control (state requi rementl. Despite meeting control requirements, OEC1 s 
changes would prohibit sources from using two techniques that would further 
reduce ground level concentrations of air pollutants. In order to meet OEC 
requirements and still also meet other air quality restrictions, some 
sources might need to apply additional control measures or limit their 
production capability. Since all sources must now meet highest and best 
practi cable treatment, additional control costs (for instance, to reach 
lowest achievable emission rates) would likely be great, as would the 
economic impact of production restrictions. Based on studies conducted in 
the state, there is no identified acid rain problem in Oregon and problans 
are not likely to occur from stacks that would be affected by the OEC _ 

_ proposal. Thus, it does not seem cost-effective·to support OEC1 s position, 
which is, in essence, to prohibit use of dispersion techniques which are 
acceptable in other parts of the country and which can be lienefic1al to 
reducing ground level concentrations of air pollutants, to below what is 
required by ambient air standards and other source control rules. 

Eyaluation and Alternat1yes 

A first alternative would be to amend the Oregon rule wherever it was less 
stringent and less detailed than the federal rule. This action would 
result in a rule unique to Oregon. As this is an infrequently used rule in 
Oregon and considering that such a rule would not be consistent with the 
EPA rule, it could be quite confusing for those who will have to eventually 
interpret these rules. 

A second alternative would be no action. In that case, EPA would have to 
retract delegation of review of new sources where stacks over 65 meters 
high were involved. This would result in dual jurisdiction, with appli
cants going th rough two simultaneous reviews. Applicants would need two 
construction perm its. Oregon has sought to avoid such dual j uri sdi ct ion. 

A third alternative is to adopt EPA's new rule word-for-word and delete 
Oreoon• s existing stack height rule. This alternative naturally would have 
EPAfs approval, would avoid the difficulties and confusion of the first
mentioned alternative, and would avoid the dual review of the second
mentioned alternative. However, it burdens the Oregon Administrative Rules 
with many inapplicable details which apply only to many plants outside 
Oregon. 
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A fourth alternative is to adopt the federal rule by reference, deleting 
the present Oregon stack height and dispersion technique rule. This is a 
minimal effort alternative and keeps many inapplicable details out of the 
Oregon rules. 

A fifth alternative would. be the OEC proposal, which would be -to adopt the 
new federal rule, but make it more stringent in two pl aces. 

The adopt-by-reference alternative is recommended because of the rule's 
minimal use, the likelihood of EPA revision, and the brevity of this 
solution. 

Ryle Description 

The July 8, 1985 EPA rule and the existing Oregon stack height rules are 
Attachments 1 and 2. The adopt-by-reference rule is shown in Attachment 3. 

The amendments to the stack height rule, made by EPA on July 8, 1985, do 
not currently affect any existing tall stacks in Oregon. (See the list of 
Oregon's tallest stacks, Attachment 6.) The amendments generally apply to 
new stacks, modifications to plants with existing tall stacks, and to one 
existing plant built after 1970 with a stack greater than 65 meters high. 
This one existing plant is PGE's Boardman 550 megawatt coal-fired steam-
el ectri c pl ant. Its 656 foot stack complies with the federal rule. These 
amendments may cause a reduction of about 1,100,000 ton of SOX per year · 
from power plants and smelters outside of Oregon. Therefore, considerable 
interest in this rule exists 1n parts of the United States where most 
electricity is generated from coal-fired utility boilers, especially in the 
Ohio Valley. The· proposed rule change would cause two needed changes in 
Oregon's rules and in its State Impl anentati on Pl an. First, 1t would add a 
needed exemption for episodic restrictions on residential woodburning; and 
second, it would protect Oregon from excessively tall stack emissions from 
new fl ants. The proposed rule change would avert a dual j uri sdi cti on 
prob an caused by Oregon not keeping its own stack height rule up-to-date 
with EPA's rule. 

Summation 

1. 

2. 

3. 

4. 

EPA and DEQ stack height and dispersion technique rules forbid 
excessive stack heights or dispersion techniques in comfuting 
compliance with ambient air standards. Stack height rues do not 
prevent finns from building and using excessively tall stacks. 

A recent court suit has caused EPA to revise its stack height and 
dispersion technique rule and EPA requires revisions to State rules in 
1986. 

The Department, in conjunction with EPA, has determined that Oregon's 
stack height rule is less stringent than EPA 1 s new rule in some 
respects. 

The Department prefers to adopt EPA's amended federal rule by reference 
into Oregon Administrative Rules, deleting the Oregon's present stack 
height rule as the most expedient and simplistic approach. 
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. Environmental Quality Commission 

. Mailing Address: BOX 1760, PORTLAND, OR 97207 
VICTOA ATIYEH 
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522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANQUM 

To: 

From: 

Subject: 

BACKGROUND 

Environmental Quality Commission 

Di rector 

Agenda Item K , April 25, 1986, EQC Meeting 

Proposed Adoption of the Consolidated and Updated State of 
Oregon Clean Air Act Implementation Plan. OAR 340-20-047 

The Clean Air Act of 1970 required states to submit plans to the EPA which 
provide for "implementation, maintenance, and enforcement" of national 
ambient air quality standards. In January of 1972 the Environmental 
Quality Commission adopted the Oregon State Implementation Plan (SIP). 
Since that time the Department of Environmental Quality has been 
responsible for developing revisions and additions to the SIP as needed. 
Numerous revisions have occurred during the past 14 years. 

These revisions have led to the development of a number of problems with 
the SIP. The Department has been aware of these developing problems for 
several years but has been unable to tend to them due to staff workloads 
and priorities. The EPA has also noticed some of these problems and has 
expressed interest in a consolidation of Oregon SIP documents. 

The SIP contains statutes, rules, strategies and programs which demonstrate 
the State's ability to attain and/or maintain compliance with national 
ambi ant air quality standards in all areas of the state. Included are 
control strategies for all areas exceeding standards, plans for visibility 
impact analysis during New Source Review to protect visibility in Class I 
areas and plans for.prevention of significant deterioration CPSD) of air 
quality in those areas of the state which are already in compliance with 
national standards. The SIP is intended to contain only those rules and 
statutes which are necessary to meet federal requirements. Once approved 
by EPA the SIP is enforceable as federal law. 

DE0-46 
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Problem Statement 

Since its adoption in 1972 the SIP has been amended numerous times in 
response to: amendments to the Clean Air Act, additions and revisions 
to EPA regulations, and changes in technology and local conditions. As a 
result of these revisions a number of problems have developed. 

First, the SIP has become fragnented. At present it consists of the 
original document adopted in 1972, major revisions adopted in 1979, and 
nonattainment area control strategies, numerous rule revisions, permits and 
other amendments adopted since 1979. This fragnentation has resulted in a 
SIP which is cumbersome and difficult to use, both by the agency and by the 
public. It is difficult to ascertain what portions of Oregon's 
environmental rules, regulations and programs are included in the EPA 
approved, federally enforceable Clean Air Act State Implementation Plan 
!SIP), 

Another problem is that some portions of the original 1972 SIP have become 
obsolete due to changes in Oregon statutes, rules and procedures. In 
particular, discussions on legal authority, intergovernmental cooperation 
and public involvement need to be updated. 

In addition, some amendments to state regulations which were submitted to 
EPA as SIP revisions were never acted on by EPA because in their opinion 
there was inadequate public notice prior to adoption of the amendment. The 
result of the lack of approval by EPA of these submittals is that the 
regulations in the SIP are not entirely consistent with those the State is 
currently enforcing. 

Several other rules and statutes need to be removed from the EPA approved . 
SIP. This is due to obsolescence, replacement or irrelevance. Several 
rules currently included in the SIP are not required for attaining or 
maintaining national ambient air quality standards and so are not mandatory 
in the EPA approved SIP. Their removal would give the Department greater 
flexibility in developing, revising and enforcin~ Oregon's air quality 
program by allowing the amending of such rules without EPA approval and 
oversight. 

Finally, some existing State rules need to be submitted for incorporation 
into the SIP in order to satisfy EPA requirements. 

The development of these problems was a gradual process occurring over 
several years. Each individual problem is relatively minor; however, they 
add up to a serious need for consolidation and housecleaning of the SIP. 

In summary, major revisions to the SIP are needed to consolidate and update 
the documents. These can be categorized as follows: 

1. 
2. 
3. 
4. 
s. 
6. 

Deletions and updates of parts of the original 1972 SIP; 
Deletions and updates of certain SIP amendments made since 1972; 
Addition of certain existing State rules to the SIP; 
Addition of certain existing LRAPA rules to the SIP; 
Readoption of certain State rules as SIP revisions (to satisfy 
inadequate public notice); 
Withdrawal of certain State rules submitted as SIP revisions. 

Attachment 1 contains a specific list of needed changes in the SIP 
tabulated in the above categories. 
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Authority to Act 

Oregon Revised Statute 468.305 authorizes the Commission to adopt a pl an 
for the "control or abatement of existing air pollution and for the control 
or prevent! on of new air pollution in any area of the state." 

ALTERNATIVES ANP EVALUATION 

The Department is proposing to revise the format and organization of the 
State Implementation Plan CSIPJ by consolidating all SIP documents and 
regulations along with all State rules, regulations and other documents 
that relate to Oregon's Air Quality Control Program. All such documents 
would then be included in one comprehensive set of four volumes. The 
consol 1 dati on of the SIP would be accomplished by repealing the anti re 
"State of Oregon Clean Air Act, Implementation Pl an" COAR 340-20-047) and 
replacing it with Volumes 2 and 3 of the State of Oregon Air Quality 
Control Program. 

The volumes of the State of Oregon Air Quality Control Program would be: 
l. State Implementation Plan Summary Ca public information document); 2. 
The Federal Clean Air Act State Implementation Pl an (and other State 
Rules); 3. State Implementation Plan Appendices (a part of the federally 
enforceable SIP); 4. State Implementation Plan Reference Material. 

Volume l would summarize the EPA approved SIP but would not itself be part 
of the SIP. Volume 2 would constitute the text of the revised OAR 340-20-
047, State of Oregon Clean Air Act, Implementation Plan (except for 
specified State regulations which would not be part of the SIP). Volume 3 
would contain the appendicies to the SIP. It would include such documents 
as smoke management plans and legal definitions of nonattainment area 
boundaries. These documents would have EPA approval and would be part of 
the federally enforceable SIP but would not be part of the text of ·OAR 340-
20-047. Volume 4 would contain additional reference material which was 
used in developing the control strategies contained in Volume 2; it would 
not be pa rt of the EPA approved SIP. 

The advantage to such organization is that the public, as well as agency 
staff, will be able to quickly find, in a single location, all rules, 
regulations, program descriptions, etc., which relate to air quality 
control in Oregon. Those state statutes and rules which are not included 
in the EPA approved SIP will be clearly identified so that individuals can 
quickly determine which regulations are federally enforceable. Other 
programs and plans (e.g., smoke management plans) which have received EPA 
approval and are part of the SIP will also be identified. A second 
advantage to this organization is that it will have a looseleaf format that 
w il 1 all ow for easy and cont! nuous updating so that a current copy can 
always be available. 

It is al so proposed that several "housecleaning" functions be performed on 
the SIP with the same EQC action. All actions which would occur under this 
proposal were listed in the Request for Authorization to Conduct a Public 
Hearing which was presented to the Commission at the January 31, 1986 EQC 
meeting. That list is included here as Attachment 1. 

Symmary of Public Hearjng Testimony 

A public hearing was held March 19, 1986 to gather public comment on the 
proposed consolidation, updating and housekeeping actions on the SIP. The 
notice of public hearing is included in Attachment 2. The public testimony 
is summarized in the hearing officer report (Attachment 3), 
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Six persons submitted oral and/or written testimony on the proposed 
actions. The testimony focused on two issues: the adequacy of the 
Conflict of Interest rules being considered for incorporation into the SIP 
(required by Section 128 of The Clean Air Act), and opposition to the 
removal from the SIP of rules relating to Indirect Sources. With regard to 
all other actions proposed testimony was either supportive or neutral. The 
issues raised in the testimony are evaluated in the following discussions. 

Adequacy of Conflict of Interest Rules 

Four groups expressed the opinion that the current Conflict of Interest 
Rules COAR 340-20-200 through 215) adequately insure that the Environmental 
Quality Commission represent the public interest. However, they believe 
that similar rules must be applied to the State Board of Forestry in order 
to comply with Section 128 of the Clean Air Act (CAA>. This section 
requires that a majority of members of any board or body approving permits 
or enforcement orders under the CAA represent the public interest. These 
groups maintain that the Board of Forestry issues prescribed burning 
permits and therefore should be covered under Section 128. One individual, 
representing the Department of Forestry, stated that the permitting 
authority lies with the State Forester and not with the Board of Forestry. 
Therefore the composition of the board is not relevant to the CAA. 

For the purpose of maintaining air quality, smoke from prescribed burning 
in Oregon is managed through the Smoke Management Plan. This plan is 
administered by the Department of Forestry which issues prescribed burning 
permits through the Plan. However, the Plan is developed jointly and co
equally by the Department of Forestry and the Department of Environmental 
Quality and requires the approval of DEQ. The pl an is filed with the 
Secretary of State and is included in the State Implementation Plan. The 
DEQ has the responsibility of insuring that the Smoke Management Plan meets 
the requirements of the Clean Air Act. 

In a letter to John A. Charles of the Oregon Environmental Council dated 
November 20, 1985, George Abel of EPA Region X indicated that the permits 
issued by the Department of Forestry are not the type of permit envisioned 
by Section 128 (Attachment 4). The letter further stated that Section 128 
does not apply to every board or body which simply carries out provisions 
of the SIP. Because the Smoke Management Plan is included in the SIP and 
must be approved by the DEQ and since both the EQC and the DEQ meet the 
requirements of Section 128, EPA believes, and the Department concurs, that 
the current Conflict of Interest Rules are adequate and no additional rules 
are required. 

Concerns about Removal of Indirect Source Rules 

The League of Women Voters expressed concern that the removal of the 
indirect source rules would indicate that these rules have a low priority 
and may be scrapped. They also are concerned that the removal of the rules 
would put DEQ in a weaker position and possibly jeopardize the City of 
Portland's parking lid. 

The Department has no intention of scrapping the indirect source regula
tions. They will remain as State rules. Control of specific localized air 
pollution problems, such as the Portland carbon monoxide problem, are more 
easily and efficiently addressed through specific control strategies. The 
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Control Strategy for the Portland-Vancouver Interstate Afr Quality Main
tenance Area CAQMA) (Oregon Portion) State Implementation Plan for Carbon 
Monoxide requires management of downtown parking and establishes a maximum 
inventory of parking spaces (parking l fdl. In addition, the control 
strategy contains measures to improve downtown circulation and other 
measures to enhance the afr quality in the downtown area. Thfs control 
strategy, as well as control strategies for all other nonattafnment areas 
in the State, are required f n the SIP and once approved are federally 
enforceable and cannot be revised without the approval of both the EQC and 
the EPA. Removal of the indirect source rules does not weaken the 
Department's position, nor does it jeopardize the City of Portland's 
parking lid. Including the direct source rules in the SIP, in addition to 
the control strategies for nonattainment areas, provides no additional 
control over indirect sources or leverage over local government in those 
areas. 

Section 110 of the Clean Air Act specifically states that indirect source 
rules are not requf red 1 n a SIP. They are, however, acceptable if a state 
wishes to include them. The original 1972 Oregon SIP submittal contained 
indirect source rules. In 1974 these rules were repealed and replaced on 
the State level and in 1976 there were additional revisions. These changes 
were not submitted to EPA for approval. In 1978 further revisions were 
made and were submitted to EPA but were never acted on by EPA. Subsequent 
to that time the Governor provided policy direction indicating that State 
programs should not be unnecessarily tied to federal programs. Consequent
ly, revisions made in 1984 were not submitted to EPA and are not included 
in the SIP. The current indirect source rules enforced by the State are 
not consistent with those in the SIP because EPA has acted only on the 1972 
submittal and not on subsequent amendments. 

Removal of all indirect source rules COAR 340-20-050 to 135) from the SIP 
will eliminate confusion over which rules are in the SIP and which are not. 
This action would also save considerable staff time and paperwork associ
ated with future revisions of these rules. If it ever becomes necessary to 
use the indirect source rules as a nonattainment area control strategy, the 
Department could incorporate the current rules into the SIP at that time. 

Additional comments concerning this proposal were solicited from EPA, 
Region X staff. These verbal comments indicated that the current proposed 
consolidated and updated Oregon State Implementation Plan meets all of the 
requirements of the Clean Air Act and would therefore be approved by EPA if 
submitted. 

The Commission has three alternatives in this matter. ll The Commission 
could approve the consolidated and updated Oregon SIP as proposed. 2) The 
Commission could choose to take no action or disapprove the proposal. If 
this alternative is chosen, the Oregon SIP will remain cumbersome, diffi
cult to use and inconsistencies between State and EPA recognized SIP 
regulations would remain. 3) The Commission could approve the SIP with 
modifications including reinsertion of Indirect Source Rules and/or removal 
of Conflict of Interest Rules (delay action on conflict of interest to a 
later date). Removal of Conflict of Interest Rules would result in 
submittal to EPA of a SIP which is incomplete. 
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Summation 

1. 

2. 

3. 

4. 

s. 

The State Clean Afr Act Implanentation Plan CSIP), orfgfnally adopted 
fn 1972, has been revfsed numerous tfmes, resulting fn a document 
which fs fragmented, cumbersome, and difffcult to use and understand. 
These problans have developed over a long perfod of tfme and have not 
been dealt wfth because of lack of staff tfme and higher prfority of 
other proj acts. 

Parts of the SIP have become obsolete and portions are f rrelevant to 
afr qualfty control. There are several fnconsistencfes between EPA
recognized SIP regulatfons and regulatfons the State is currently 
enforcfng. As a result, ft has become difficult to determine the 
exact contents of the Oregon SIP. 

The Department is proposing to repeal the existing SIP and replace ft 
wfth an updated State Implanentation Plan. In the proposed organfza
tion all state regulations and other documents that relate to afr 
quality control in Oregon would be contained in one comprehensive set 
of volumes, Those regulations and programs whfch are included in the 
EPA approved SIP would be fdentified, No regulations would be 
created, repealed, or rel axed by this action. 

A publ fc hearing was authorized by the Commission at the January 31, 
1986 EQC meeting. The hearing was held, after appropriate public 
notice, on March 19, 1986. Written testimony was received from six 
sources. Testimony was supportive or neutral on all proposed actions 
except the following. There was concern that: 1) the Conflict of 
Interest Rules proposed for inclusion in the SIP may not meet the 
requiranents of Sectfon 128 of the Clean Air Act because they do not 
cover the State Board of Forestry; 2) ranoval of Indirect Source Rules 
from the SIP would weaken the ability of the DEQ to maintain the City 
of Portland parking lid. 

After considering the publfc testimony received the Department has 
made no revisfons to the original proposal because: 

a) The EPA fs satfsfied that the current Conflfct of Interest rules 
fully meet CAA Sectfon 128 requiranents. The Smoke Management 
Plan, which regulates prescribed burning, is jointly developed by 
the Department of Forestry and DEQ and requires DEQ approval. 
The DEQ has ultimate responsibility for fnsuring that the Smoke 
Management Plan meets Clean Afr Act requiranents. 

b) Indirect source rules are not required in the SIP. In problan 
areas control over indirect sources fs provided in the control 
strategies for nonattainment areas and these control strategies 
are included in the SIP. The Portland CO control strategy 
includes the City of Portland parking lid. 

6. The proposed consolidated and updated Oregon State Implanentation 
Pl an appears to meet or exceed all of the requi ranents of the Clean 
Air Act and is EPA approvabl e. 
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Recommendatjon 

Based on the Summatfon, the Dfrector recommends that the Commission repeal 
the exfstfng Oregon State Implementatfon Plan, OAR 340-20-047, and replace 
ft wfth an updated, consolfdated SIP consistfng of Volumes 2 and 3 of the 
State Air Quality Control Program. 

~\-\~ 
Fred Hansen 

Attachments: 

l. Consolidated SIP Actions 
2. Public Nati ce, Incl udf ng Rul emaki ng Statements 
3. Hearing Offfcer 1 s Report 
4. EPA Letter of November 20, 1985 
5. State of Oregon Clean Air Act Implementation Plan 

COAR 340-20-047) 

M. Wol gamott:s 
229-5713 
Aprfl 8, 1986 

AS2649 



Attachment 1 
Agenda Item-No. K 
April 25, 1986 EQC Meeting 

I Oregon State Implementation Plan as §ubmitted 1125112 

.llm 

(40 CFR 52.1970(b)) 

I.ntroduction 

1. Legal Authority 

Appendix 1-A Attorney General's 
Opinion on Legal 
Authority 

Appendix 1-B Oregon Revised Statutes, 
Chapter 449 Water and 
Air Pollution Control 

Appendix 1-C Chapters of Oregon Laws 
1971 Relating to Air 
Pollution Control 

Appendix 1-D EPA Letter Regarding 
Legal Authority 

Appendix 1-E Oregon Revised Statutes, 
Chapter 192, Publie 
Information Act 

2. Emission Limitations and Other Measures 

Appendix 2-A New Environmental Quality 
Commission Rules Adopted 
with the Implementation 
Plan: 

31t0-20-003 

3.l!0-20-025 
3110-20-050 

to 
3110-20-070 
3llo-20-032 

AA3467 

AD POLLllTIDR COftROL 

m:nsma 20 
GDBRAI 

Exceptions (Amendments to) 

aouce ~ Coa.struaUon and 
.lpproyal ~ Plana 

Scope (Amendments to) 
Parking Facilities & Highways 
(Amendments to) 

Compliance Schedules 
(Addition to) 

- 1 -

Proposed Action 

Replace with updated section 

Replace with updated section 

Replace with an updated 
Attorney General's Opinion on 
Legal Authority 

Replace with ORS Chapter 46 8, 
Pollution Control 

Replace with ORS Chapter 468, 
Pollution Control 

Replace with ORS Chapter 468, 
Pollution Control 

Replace with ORS Chapter 468, 
Pollution Control 

Retain in SIP 

Retain in SIP 
Repeal, amended by indirect 
source regulations which were 
never incorporated into the SIP 
Retain in SIP 



aJllSOLIDATBD SXP ACllORS 

3.l!0-21-035 
to 

3.l!0-21-0115 
3.l!0-21-030 

3.l!0-21-050 
to 

3.l!0-21-060 
3.l!0-21-065 

to 
3.l!0-21-075 

3.l!0-22-005 
to 

3.l!0-22-025 
3.l!0-22-050 

to 
3.l!0-22-055 

DDISIDR 21 

Particulate Emissions from 
Process Equipment (Amendment to) 

Particulate Emission Limitations 
for Sources Other Than Fuel 
Burning and Ref use Burning 
Equipment (Addition to) 
Fugitive Emissions (Addition to) 

Upset Conditions (Addition to) 

DDISIDR 22 

Sulfur Content of Fuels 
(Addition to) 

General Emission Standards 
for Sulfur Dioxide (Addition to) 

DDISIDR 23 

3.l!0-23-005 Open Burning (Addition to) 
to 

3.l!0-23-120 

3.l!0-25-005 
to 

3.l!0-25-025 
3.-0-25-315 

3110-25..Ji05 
to 

3110-25-430 

3.l!0-31-005 
to 

3.l!0-31-025 

AA3467 

DIVISIDR 25 

Construction and Operation 
of Wigwam Waste Burners 
(Amendments to) 
Establishing Emission Standards 
for Veneer Dryers (Amendments' to.) 

Laterite Ore Production of 
Ferronickel (Addition to) 

DDISIDR 27 

Air Pollution Emergencies 

DIVISIOR.31 
Ambient Air Quality Standards 
(Amendments to) 

- 2 -

Proposed Action 

Retain in SIP 

Retain in SIP 

Retain in SIP 

Retain in SIP 

Retain in SIP 

Retain in SIP 

Retain in SIP as revised, 
see 6/5/84 submittal 

Retain in SIP 

Retain in SIP as revised 
5/1/73. 2/25/75, 4/11/77. 
and 4/20/79 
Retain in SIP 

Retain in SIP as revised, 
see 10/26/83 submittal 

Retain in SIP 



co•sc« m•rm SIP ACTIOBS 

3.l!0-31-030 

3.l!0-31-035 
3.ll0-31-0110 
3.l!0-31-0115 

340-31-050 

Photochemical Oxidants 

Hydrocarbons 
Nitrogen Dioxide 
Particle Fallout 

Calcium Oxide (Lime Dust) 

lllYISIOll 20 

3.l!0-20-001 Highest and Best Practicable 
Treatment and Control Required 
(Addition to) 

340-20-140 Air Contaminant Discharge Permits 
to 

3110-20-185 

Appendix 2-B Environmental Quality 
Commission Rules Existing 
Prior to Adoption of State 
Implementation Plan: 

3110-12-005 
to 

340-12-025 

3.l!0-20-003 
3.l!0-20-005 

to 
340-20-015 
340-20-020 

to 
340-20-030 
340-20-035 

to 
340-20-0115 

DZVISIOR 12 

Civil Penal ties Schedule and 
Air & Water Pollution and 
Solid Waste Management 

lllYISJ'.Oll 20 

Exceptions 
Registration 

Notice of Construction and 
Approval of Plans 

Sampling, Testing and 
Measurement of Air Contaminant 
Emissions 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 3 -

Proposed Action 

Retain in SIP as revised, 
see 1150* 
Retain in SIP 
Retain in SIP 
Delete from SIP, not required, 
retain as State Rule 
Delete from SIP, not required, 
retain as State Rule 

Retain in SIP 

Retain in SIP as revised, see 
1151 * and 1164* 

Repeal, rules were replaced 
in 1974 but never 
removed from SIP, see U17* and 
1143 * 

Retain in SIP 
Retain in SIP 

Retain in SIP 

Retain in SIP 



COJISOLID&TED SXP Acno•s 

DDI.sIO& 21 

3l!0-21-005 General Emission Standards 
_ to· for Particulate .Matter 
3l!0-21-015 

3l!0-21-020 Fuel Burning Equipment 
Limitations 

3l!0-21-025 Refuse Burning Equipment 
Limitations 

DDISIOJI 23 

3l!0-23-005 Open Burning 
to 

3110-23-016 

DI:VISID& 211 

3ll0-211-o05 Motor Vehicles Visible Emission 
to 

3110-211-ol!O 

3l!0-25-Q05 
to 

3l!0-2S-025 
3l!0-25-055 

to 
3110-25-080 
3l!0-25-115 

3l!0-25-105 
to 

3110-25-125 
3l!0-25-150 

to 
3l!0-25-200 
3110-25-255 

to 
3110-25-290 
3l!0-25-305 

to 
3l!0-25'-325 --

DDISIOJI 25 

Construction and Operation of 
Wigwam Waste Burners 

Reduction of Animal Matter 

Other Established Air Qualiy 
Limitations 
Hot Mix Asphalt Plants 

Rules for Kraft Pulp Mills 

Primary Aluminum Plants 

Board Products Industries 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 4 -

Proposed Aqtion 

Retain in SIP 

Retain in SIP as revised, 
see 1158* 
Retain in SIP as revised, 
see 1169* 

Retain in SIP das revised, 
see 6/5/84 submittal 

Delete from SIP, no_t required 
in SIP, retain as State Rule 

Retain in SIP 

Delete from SIP, not required 
in SIP, retain as State Rule 

Retain in SIP as revised 
3/1173 
Retain in SIP as revised 
3/1/73 and 5/5/83 

Retain in SIP as revised 
311173 and 6/ 10./ 77_ 

Retain in SIP as revised, 
see 1157* 

Retain in SIP as revised 
8/15/77 and 5/10/79 



COJJsm !DATED SU ACrJ:ORS 

3.ll0-25-350 
to 

3.l!0-25-390 
3.l!0-26-005 

to 
3.l!0-26-025 
3110-20-100 

to 
3110-20-135 

Sulfite Pulp Mills 

Field Burning 

Rules for Indirect Sources 
(revisions adopted 8/11/76 
and 12/ 4178) 

Appendix 2-C Rules of the Columbia -
Willamette Air Pollution 
Authority 

Appendix 2-D Rules of the Mid-Willamette 
Valley Air Pollution Authority 

Appendix 2-E Rules of the Lane Regional 
Air Pollution Authority 

Appendix 2-F Forms Used by DEQ in Review 
of Plans for New Sources 

3, Adequacy of the Control Strategy 

Appendix 3-A Estimation of Sulfur Dioxide 

Appendix 3-B Suspended Particulate 
Background Values for 
Oregon Air Quality Control 
Regions 

Appendix 3-C Western Oregon Pollution 
Potential Data 

4. Air Quality Measurements and Emission 
Data 

Appendix 4-A through Appendix 4-J 

• This number refers to 40 CFR 52.1970(c) 

AA3467 - 5 -

Proposed Agtion 

Retain in SIP as revised, 
see 11421 

Retain in SIP as revised, 
see 1141 1 and 3/14/84 sub
mittal 
Withdrawn from submission 
as SIP revision, not required 
in SIP, retain as State Rules 

Previously Repealed (see 1116) 1 

Previously Repealed (see 1156 1 ) 

Retain in SIP as revised 

Repeal, not required in SIP 

Replaced with Volume 2, 
Sections 4 and 5, Control 
Strategies, in New Plan 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 



COlfl!fI IDATBD SZP .lcr.IOBS 

5. Air Quality ·Surveillance 

6. Emergency Action Plan 

Appendix 6-A Emergency Action Plan 
Regulation 

Apendix 6-B Guidelines for Pre-Planned 
Strategies - Point Sources 

Appendix 6-C Guidelines for Pre-Planned 
Strategies - Motor Vehicles 
and Airports 

Appendix 6-D Technical Procedure: 

7. Resources 

Monitoring Schedules and 
Declaration Criteria 

8. Intergovernmental Cooperation 

9. Revisions and Public Participation 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 6 -

Proposed Agtion 

Replace with Volume 2, 
Section 6, Ambient Air Quality 
Monitoring, in New Plan 

Replace with updated Emergency 
Action Plan (Volume 2, 
Section 7) 

Retain in SIP as revised, see 
t165* 

Repeal, not necessary, included 
in Emergency Action Plan 

Repeal, not necessary, included 
in Emergency Action Plan 

Repeal, not necessary, included 
in Emergency Action Plan 

Replace with updated version 
(Volume 2, Section 2.3) 

Replace with updated section 
(Volume 2, Section 2.4) 

Replace with updated section 
(Volume 2, Section 8 and 9) 



CORSCL.IDAmD SIP .lCllORS 

II Reyislons to the Oregon State Implementation Plan Since. 1125172 

(40 CFR 52.1970(c)) 

* 1. Amendments to the implementation 
plan including ORS Chapters 449, 
192, and 340 submitted on May 3, 
1972, by the Governor 

OBS Chapter 11119 , Water and Air 
Pollution Control 

ORS Chapter 192 

O.lB 3l!0-11-005 to 
3l!0-11-0ll5 

Oil 3l!0-13-005 to 
3l!0-13-035 

O.lB 3110-211-005 to 
3l!0-2l!-ol!O 

Oil 3l!0-25-055 to 
3110-25-080 

O.lB 3l!0-25-255 to 
3l!0-25-290 

Rules of Practice 
and Procedure 

Wilderness, 
Recreational and 
Scenic Area Rules 

Motor Vehicles 
Visible Emissions 

Reduction of Animal 
Matter 

Primary Aluminum 
Plants 

Proposed Agtion 

Replaced by ORS Chapter 468, 
Pollution Control 

Replaced by ORS Chapter 468, 
Pollution Control 

Delete from SIP, not required 
in SIP, retain as State Rules 

Delete from SIP, not required 
in SIP, retain as State Rules 

Delete from SIP, not required 
in SIP, retain as State Rules 

Delete from SIP, not required 
in SIP, retain as State Rules 

Retain in SIP as revised, 
see 1157" 

O.lB 3l!0-25-305 to Board Products Industries Retain in SIP as revised 
3l!0-25-325 

Oil 3l!0-25-350 to Sulfite Pulp Mills 
3l!0-25-390 

2. Transportation control strategy for 
oXidants and carbon monoXide in the 
Oregon portion of the Portland 
Interstate Region submitted on 
October 26, 1972 by the Governor. 

" This number refers to 40 CFR 52.1970(c) 

AA3467 - 7 -

Retain in SIP as revised, 
see #42" 

Repeal, replaced by 1155* 



COBSOLIDATBD sn> ACl'IOllS 

3. Compliance schedules submitted on · 
February 9·, 1973, by the Department 
of Environmental Quality. 

4. Revision to the transportation 
control plan submitted on April 13, 
1973 by the Governor. 

5. Compliance schedules submitted on 
May 30, 1973, by the Department of 
Environmental Quality. 

6. Compliance schedules submitted on 
June 8, 1973, by the Department of 
Environmental Quality. 

7. Compliance schedules submitted on 
June 22, 1973.. by the Department 
of Environmental Quality. 

8. Compliance schedules submitted on 
June 25, 1973, by the Department 
of Environmental Quality. 

9. Compliance schedules submitted on 
July 31, 1973, by the Department 
of Environmental Quality. 

10. Compliance schedules submitted on 
August 3, 1973, by the Department 
of Environmental Quality. 

11. Request for an extension to 
May 31, 1976, of the attainment 
date for carbon monoxides and 
photochemical oxidants and 
miscellaneous additions (Non
regulatory) to the transportation 
control plan submitted on 
September 21 , 1973 by the Governor. 

12. Miscellaneous additions (Non
regulatory) to the transportation 
control plan submitted.on August. 20, 
1973, by the Department of Environ
mental Quality. 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 8 -

Proposed. Agtign 

Repeal, obsolete 

Repeal, replaced by 1155• 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, obsolete 

Repeal, replaced by #55* 



COBSCLID.l.TID> SJ:P .lCrIOJJS 

13. Plan for maintenance of the national 
standards submitted on August 27, 
1973, by the Department of Environ
mental Quality. 

14. Revision to Oregon Administrative 
Rules (OAR) Chapter 340, sections 
25-105 through 25-13 0, - Hot Mix 
Asphalt Plants and sections 25-155 
through 25-195 Kraft Pulp Mills 
submitted on February 8, 1973, by 
the Department of Environmental 
Quality. 

15. Change to regulations for the Lane 
Regional Air Pollution Authority 
submitted on February 13, 1973, by 
the Department of Environmental 
Quality. 

16. Special air pollution control rules 
for Clackamas, Columbia, Multnomah 
and Washington Counties and 
certification of the dissolution 
of regulations for the Columbia
Willamette Air Pollution Authority 
submitted on January 17, 1974, by 
the Department of Environmental 
Quality. 

17. Revision to Oregon Administrative 
Rules (OAR) Chapter 340, sections 
12-030 through 12-055 Civil Penal ties 
submitted on February 19, 1975, by 
the Department of Environmental 
Quality. 

OAR 3.l!0-12-005 to 
3ll0-12-025 

O.&B 3.l!0-12-030 to 
3.l!0-12-050 

O.&B 3il0-12-055 Water Pollution Schedule 
of Civil Penal ties 

O.IB 3ll0-12-0llO 

• This number refers to 40 CFR 52.1970(c) 

AA3467 - 9 -

Propgsed Action 

Retain in SIP 

Retain in SIP as revised 
6110/77 and 1163" 

Retain in SIP as revised 

Delete from SIP, not required 
in SIP, retain as State Rules, 
as revised 4/15/75 and 
10/20/76 

Delete from SIP, repealed 
by EQC in 1974 

Retain in SIP as revised, 
see #43• 

Repeal., no.t related to air 
quality 

Retain in SIP as revised 7/5/79 



18. Oregon Revised Statute 468.095 
for public availability of 
emission data submitted on 
August 1, 1975 by the Department 
of Environmental Quality. 

19. Indirect Source Regulation (OAR, 
Chapter 340-20-100 through 
20-135) submitted on July 24, 
1975 by the Department of Environ
mental Quality. 

20. Indirect Source Regulation (Title 
20-Indirect Sources), of the Lane 
Regional Air Pollution Authority 
Rules and Regulations, submitted 
November 18, 1975 by the Department 
of Environmental Quality. 

21. Air Contaminant Discharge Permits 
(Oregon Administrative Rules 
340-20-140 through 340-20-185) 
submitted February 17, 1976. 

22. Lane Regional Air Pollution Authority 
Regulation, Title 22-Permits, 
submitted June 7, 1976. 

23. Oregon Revised Statutes sections 
468.450 through 468.485 submitted 
on August 1, 1975 by the Department 
of Environmental Quality. 

24. Oregon Administrative Rules (OAR) 
Chapter 340, sections 26-005 through 
26-025, submitted on February 17, 1976 
by the Department of Environmental 
Quality. 

25. Request for an extension to May 31, 
1978 of the attainment date for 
particulate matter national secondary 
ambient air quality standards in the 
Eugene/Springfield Air. Quality .. 
Maintenance Area. 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 10 -

Proposed Action 

Retain in SIP 

Delete from SIP, not required 
in SIP, retain as State Rules 
as revised 8/11/76 and 12/4/78 

Delete from SIP, not required 
in SIP, retain as LRAPA rules 

Retain in SIP as revised, 
see #51* and #64* 

Replace with new Titles 34 
and .38 
Submitted 8/5/85 

Retain in SIP 

Retain in SIP as revised, 
see #26*, #32*, #41*, #68* 
and #69" 

Repeal, obsolete 



26. Revision to the field burning 
regulations submitted on June 28, 
1979; September 13, 1979; 
October 10, 1979; and March 11, 
1980 by the Department of 
Environmental Quality. 

27. On June 20 and 29, 1979, the 
Governor submitted: (i) Carbon 
monoxide (CO) and ozone (03) 
attainment plans for the Oregon 
portion of the Portland-Vancouver 
AQMA, Salem, and Medford-Ashland 
AQMA, and (ii) a carbon monoxide 
(CO) attainment plan for the 
Eugene-Springfield AQMA. 

Portland CO Plan 

Portland o3 Plan 

Sal em CO Plan 

Sal.em o3 Plan 

Medford CO Plan 

Medford o3 Plan 

Eugene CO Plan 

28. On June 20, 1979, the Governor 
requested an extension beyond 
1982 for the attainment of carbon 
monoxide (CO) in Portland, Eugene
Springfield and Medford. 

29. On June 29, 1979, the Governor 
requested an extension beyond 
1982 for the attainment of ozone 
Co3 ) in Portland. 

• This number refers to 40 CFR 52.1970(c) 

AA3467 - 11 -

proposed Action 

Retain in SIP as revised, 
see #32•, #41*, 1168* and 
1169* 

Repeal, replaced by 1155* 

Repeal, replaced by 1155" 

Retain in SIP 

Repeal, replaced by #47* 

Repeal, replaced with revision 
on 10/20/82 

Repeal, replaced by o3 
Maintenance Plan 
Submitted 2/28/85 

Retain in SIP 

Retain in SIP 

Retain in SIP 



COBl!OLID.\TBD SJ:P .lCHORS 

30. On February 14, 1980, the State 
Department of Environmental 
Quality submitted its official 
response to EPA's proposed SIP 
actions which were published in 
the Federal Register on January 21, 
1980 (45 FR 3929). 

31. On May 6, 1980, the State Department 
of Environmental Quality submitted 
recodified portions of Oregon Revised 
Statutes (ORS) 449 which authorize 
Oregon's automobile inspection/ 
maintenance program. This submittal, 
requested by EPA, included chapters 
ORS 468.360 through 468.420, 481.190, 
481.200, 483.800, 483.820, and 483.825. 

32. Revisions to the program for controlling 
the open burning of grass seed fields 
submitted on April 22, 1980 by the 
Department of .Environmental Quality. 

33. Oregon Administrative Rules (OAR) 
Chapter 340, sections 24-300 through 
24-350 for the vehicle inspection 
and maintenance program, submitted 
on July 26, 1980 by the Oregon 
Department of Environmental Quality. 

34. On December 27, 1979, the State of 
Oregon Department of Environmental 
Quality submitted a plan revision 
to meet the requirements of Air 
Quality Monitoring 40 CFR Part 58, 
Subpart C 52 • 20 • 

35. On De<>ember 31, 1980, the State 
Department of Environmental Quality 
submitted an Oregon Air Contaminant 
Discharge Permit No. 36-6041 Addendum 
No. 1 issued to Spaulding Pulp and 
Paper Company on December 11, 1980; 
Oregon Air Contaminant Discharge 
Permit No. 26-3025, issued to 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 12 -

Propgsep Actign 

Retain in SIP 

Retain in SIP 

Retain in SIP as revised, see 
#41*, #68* and #69* 

Retain i·n SIP as revised, see 
#48~, #59*, #65*, and 5/6/85 
submittal 

Repeal (replaced by Air Quality 
Monitoring Program, Volume 2, 
Section 6 in New Plan) 

Retain in SIP 



COJID TD&DD SIP ACllOllS 

Industrial Laundry Dry Cleaners, 
Inc. , in December 1980 and Oregon 
Environmental Quality Commission 
Stipulation and Consent Final Order 
concerning Vanply, Inc., dated 
December 30, 1980 . 

36. On September 8, October 16, December 5, 
December 19, 1980, May 29, 1981 and 
September 9, 1981, DEQ submitted 
revisions to the SIP designed to 
satisfy the conditions of approval 
published by EPA on June 24, 1980 
( 45 FR 42265). 

37, Specific air pollution control rules 
for the Medford AQMA (OAR 340-30-005 
through 340-30-070) submitted by the 
Department of Environmental Quality 
on May 26, 1978 and revisions sub
mitted by the Department of Environ
mental Quality on February 14, 1980 
(OAR 340-30-010 and 340-30-020), 
October 29, 1980 (OAR 340-30-016, 
340-30-035 and 340-30-045), 
May 22, 1981 (OAR 340-30-010, 
340-30-030 and 340-30-045) 
and September 9, 1981 (OAR 340-30-060). 

38. Revisions to the Lane Regional Air 
Pollution Authority rules submitted 
by the Department of Environmental 
Quality on March 14, 1977 (Title 22, 
Sections 010 and 020 and Table A), 
June 29, 1979 (Title 11, Section 015; 
Title 12, Sections 005 and 010; Title 
13; Title 20, Sections 11 0, 115, 120, 
125, 129 and 130; Title 21, Sections 
010 and 030; Title 32, Sections 005 
and 010; Title 33, Sections 005, 010, 015 
and 065; Title 36; Title 42; Title 43; 
Title 44; and Title 45), November 6, 
1979 (Title 22, Section 020 and Table 
A), and January 30, 1980 (Title 36). 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 13 -

Proposed Aqtion 

Retain in SIP 

Retain in SIP 

Repeal Titles 21 and 22 and 
Title 11-015. Replace with 
new Titles 34, 38 and 14. 
Retain other Titles as 
revised. See 1.149*. 61•, 62*, 
and 8/5/83 submittal 



CORSO.IDlml) SIP .1.CrIOllS 

39. Conditions 5 and 6 of the Air 
Contaminant Discharge Permit fer 
the Weyerhaeuser Company plant in 
Bly, Oregon (Permit Number: 18-0037) 
submitted by the Department of 
Environmental Quality on March 24, 1981. 

40. Conditions 4, 5, and 6 of the Air 
Contaminant Discharge Permit fer 
Weyerhaeuser Company plant in Nerth 
Bend, Oregon (Permit Number: 06-0007) 
submitted by the Department of 
Environmental Quality on March 27, 1981. 

41. Revisions to the agricultural open 
field burning rules (OAR 340-26-005 
through 340-26-030) submitted by the 
Department of Environmental Quality 
on April 23, 1981 and amended •smoke 
Management Program Operational 
Guidelines• submitted by the Depart
ment of Environmental Quality on 
July 8, 1981. 

42. Revisions to the rules fer sulfite 
pulp mills (OAR 340-25-350 through 
340-25-390) submitted by the Depart
ment of Environmental Quality on 
June 2, 1980. 

43. Revisions to the Air Quality Schedule 
of Civil Penal ties (OAR 340-12-050) 
submitted by the Department of Environ
mental Quality on February 14, 1980. 

44. Revision to the ambient air quality 
standard for ozone (OAR 340-31-030) 
submitted by the Department of 
Environmental Quality on June 20, 
1979. 

45. On March 24, 1981, the State Department 
of Environmental Quality submitted 
control strategies for the Portland 
secondary total suspended particulates 
nona ttainment area. 

• This number refers to 40 CFR 52.1970(c) 

AA3467 - 14 -

Proposed Action 

Repeal, permit expired, source 
no longer active 

Previously repealed, 
see 1.158* 

Retain in SIP as revised, 
see 1168 and 1169* 

Retain in SI 

Retain in SIP as revised, see 
1170* 

Retain in SIP as revised, see 
#50* 

Retain in SIP 



COBSOLm&nm SIP . lCTIOBS 

46. On March 23, 1981 , the State Department 
of Environmental Quality submitted 
control strategies for the Eugene
Springfield secondary total suspended 
particulates nonattainment area. 

47. On October 16, 1980, the State Department 
of Environmental Quality submitted 
revisions to the control strategies 
for the Salem ozone nonattainment area. 

48. On August 17, 1981, the State Department 
of Environmental Quality submitted 
amendments to the operating rules for 
the Portland motor vehicle inspection 
program (OAR 340-24-300 through 350). 

49. On March 11, 1982, the State of Oregon 
Department of Environmental Quality 
submitted three revisions to the Lane 
Regional Air Pollution Authority 
rules. They are: ( 1) Title 11 
Definitions (Section 015.013, Air 
Conveying Systems), (2) Title 22 
Permits (Section 020. Fees), (3) 
Title 32 Emission Standards (Section 
800, Air Conveying System). 

50. On March 11 , 1982, the State of Oregon 
Department of Environmental Quality 
submitted a revision to their State 
ambient air quality standard for 
ozone (from 0 .08 ppm to 0 .12 ppm). 

51 • Amendments to the Air Contaminant 
Discharge Permit Rules submitted 
by the State Department of 
Environmental Quality on February 15, 
1977 (OAR 340-20-140 through 
185), July 24, 1979 (OAR 340-20-155 
Table A, 165, 175 and 180) and May 22, 
1981 (OAR 340-20-155 (Table A). 

* This number refers to 40 CFR 52.1970(c) 

AA3467 - 15 -

Propgsed Agtion 

Retain in SIP 

Retain in SIP 

Retain in SIP as revised, see 
#59* and #65 * 

Retain in SIP as revised, 
see #61*, #62* and 8/5/85 
submittal 

Retain in SIP 

Retain in SIP as revised, 
see 1164* 



COJl.sa.IDATED SIP ACTIOB.S 

52. Prevention of Significant Deterioration 
Rules (OAR 340-31-100, 105 subsections 
(12), (15) and (16), 110, 115, .120 
and 130) submitted by the State 
Department of Environmental Quality 
on June 20, 1979 and September 9, 1981.. 

53. New Source Review Rules (OAR· 340-20-220 
to 275, except Section 225 subsections 
7 and 11), except to the extent that 
they apply to marine vessel emissions, 
submitted by the State Department of 
Environmental Quality on September 9, 
1981 and deletion of Special Permit 
Requirements fer Sources Locating In 
or Near Nonattainment Areas (OAR 
3 40 -20-190 through 195) • 

54. Plant Site Emission Limit Rules (OAR 
340-20-300 through 320) submitted 
by the State Department of Environ
mental Quality on September 9, 1981 
and deletion of the Plant Site Emission 
Limit Rules (OAR 340-20-196 and 197). 

55. On July 20, 1982, the State of Oregon 
Department of Environmental Quality 
submitted: (i) Carbon monoxide (CO) 
and ozone Co3 ) attainment plans for 
Pcrtland which build upon those· plans 
submitted in June 1979 and (ii) a 
request to extend the Portland CO 
and o3 attainment dates to December 31, 
1985 and December 31, 1987, respectively. 

56. On August 9, 1982, the State of Oregon 
Department of Environmental Quality 
submitted a revision to remove the 
Mid-Willamette Valley Air Pollution 
Authority Regulations from the Oregon 
State Implementation Plan. 

• This number refers to 40 CFR 52.1970(c) 

AA3467 - 16 -

Proposed Action 

Retain in SIP 

Retain in SIP as revised, 
see 1163* 

Retain in SIP 

Retain in SIP 

Retain in SIP 



57. Amendments to the rules for primary 
aluminum plants submitted by the 
Oregon State Department of Environ
mental Quality on February 21, 1974 
(OAR 340-25-255 to 290), February 14, 
1980 (OAR 340-25-265(4)(b) and 
265(5)) and August 9, 1982 (OAR 
340-25-255 to 285). 

58. Amendments to the rules for equipment 
burning salt laden wood waste from 
logs stored in salt water (OAR 
340-21-020) and removal of Conditions 
4, 5, and 6 of the Air Contaminant 
Discharge Permit for the Weyerhaeuser 
Company plant in North Bend, Oregon 
(Permit Number 06-0007) submitted 
by the Oregon State Department of 
Environmental Quality on October 18, 
1982. 

59. On August 16, 1982, the State of 
Oregon Department of Environmental 
Quality submitted a revision to OAR 
340-24-300 to 24-350 (Vehicle 
Inspection Program Rules). 

60. On January 24, 1983, the State of Oregon 
Department of Environmental Quality 
submitted a revision to add a lead 
strategy to the Oregon Implementation· 
Plan and revise the State lead ambient 
air quality standard to agree with the 
Federal standard. 

• This number refers to 40 CFR 52.1970(c) 

AA3467 - 17 -

Proposed Aqtion 

Reta! n in SIP 

Retain in SIP 

Retain in SIP as revised, 
see 1165* and 5/6/ 85 
submittal 

Retain in SIP 



COBSR TDATRD SJ:P &CTIOBS 

61 • On December 13, 1982, the State of 
Oregon Department of Environmental 
Quality submitted two revisions to· 
the Lane Regional Air Pollution 
Authority rules. The revisions are: 
(1) Title 32, Emission Standards 
(Section 800, Air Conveying Systems) -
revisions to compliance date and (2) 
Title 33, Prohibited Practices and 
Control of Special Classes (Section 
070, Kraft Pulp Mills) - new rules. 

62. Title 22 "PERMITS• of the Lane 
Regional Air Pollution Authority Rules, 
except to the extent that they apply to 
marine vessel emissions and except the 
definitions of "dispersion technique" 
and •good engineering practice stack 
height", and Title 32 "EMISSION 
STANDARDS" Sections 32-100 through 
32-104 of the Lane Regional Authority 
Rules, submitted by the State Department 
of Environmental Quality on March 2, 1983; 
clarifying letter dated June 20, 1984. 

63. On May 6, 1983, the Oregon Department 
of Environmental Quality submitted 
revisions to its rules as follows: 

(A) Revisions to the "New Source Review• 
rule consisting of an amended section 
OAR 340-20-225, specifically, the 
deletion of the definitions of 
"Dispersion Technique• (OAR 340-20-
225(7)) and "Good Engineering Practice 
Stack Height" (OAR 340-20-225(11)), the 
renumbering of OAR 340-20-225, the 
revision of the definition or "Non
attainment Area• (OAR 340-20-225( 14)), 
and changes to numerous references to 
coincide with the new numbering; the 
deletion of subsection OAR 340-20-240(7) 
"Growth Increments• and the addition 
of a new section OAR 340-20-241 "Growth 
Increments;• and the addition of a new 
section OAR 340-20-245(2)(c) and OAR 
340-20-245(4), and changes to numerous 
references to coincide with the new 
numbering of the definitions in OAR 
340-20-225; and amendment to subsection 
OAR 340-20-260(2); a revised reference 

AA3467 - 18 -

Proposed Action 

Retain in SIP 

Repeal Title 22 
Replace with Titles 34 
and 38. Submitted 8/5/85 
Retain title 32 

Retain in SIP 



in OAR 340-20-265(6) ta coincide the 
new numbering of a definition; and the 
deletion of section OAR 340-20-275 
•stack Heights•. 
(Bl the addition of a new •stack Heights 
and Dispersion Techniques• rule (OAR 
340-20-340 and 345 l; 
(C) revisions ta the "Portable Hot Mix 
Asphalt Plants• rule (OAR 340-25-120; and 
(D) the deletion of OAR 340-22-108 
"Applicability of Alternative Control 
Systems.• 

64. Amendments ta the fees in the "Air 
Contaminant Discharge Permit" rule 
(OAR 340-20-155 TAble 1 and OAR 
340-20-165) submitted by the Oregan 
Department of Enviroinmental Quality 
an June 3, 1983. 

65. On October 26, 1983 and December 14, 
1983, the State of Oregan Department 
of Environmental Quality submitted 
four separate revisions ta their plan. 
On October 26, 1983, the State sub
mitted a revised air pollution 
emergency episode 'plan (OAR 340-27-
005 through 340-27-03 0, effective 
October 7, 1983), revisions to 
gasoline marketing rules far the 
Medford-Ashland ozone nonattainment 
area (OAR 340-22-110(1)(a), effective 
October 7, 1983), and a revised 
ozone ambient air quality standard 
for the Lane Regional Air Pollution 
Authority (Section 31-035 Ozone, 
effective July 12, 1983). On 
December 14, 1983 , the State sub
mitted revisions ta the automobile 
inspection and maintenance program 
for Portland (OAR 340-24-306 
through 340-24-350, effective 
November 18, 1983). 

66. [RESERVED] 

67. On April 25, 1983, the State Department 
of Environmental Quality submitted 
Section 4 .10, "Medford-Ashland Air 
Quality Maintenance Area State 
Implementation Plan for Particulate 
Matter•. 

AA3467 - 19 -

Proposed Agtion· 

Retain in SIP 

Retain in SIP 

Retain in SIP 



COIJSoLTDATJm SJ:P ACl'IOllS 

68. Amendments to the Refuse Burning 
Equipment Limitations rules, specifically 
OAR 340-21-005(1) and (4), OAR 340-21-
025(2)(b), and OAR 340-21-027, submitted 
by the State Department of Environmental 
Quality on January 16, 1984; amendments 
to the Open Field Burning rules, 
specifically, the addition of new 
sections 340-26-001, 340-26-003, 
340-26-031, 340-26-035, 340-26-040, and 
340-26-045, revisions to sections 
340-26-0051 340-26-013 1 340-26-015 1 
340-26-025, and 340-26-030, the deletion 
of the existing section 340-26-010 and 
replacing it with a new section 340-26-
010, the deletion of the existing 
section 340-26-012 and replacing it with 
a new section 340-26-012, and the· 
deletion of sections 340-26-011 and 340-
26-020, submitted by the State 
Department of Environmental Quality on 
March 14, 1984; and amendments to the 
Open Field Burning Rules (OAR 340-23-
022 through 115), submitted by the 
State Department of Environmental 
Quality on June 5, 1984. 

69. Amendments to the Refuse Burning 
Equipment Limitations rules, speci
fically OAR 340-21-005(1) and (4), OAR 
340-21-025(2)(b), and OAR 340-21-027, 
were submitted by the State Depart
ment of Environmental Quality on 
January 16, 1984; and amendments to 
the Open Field Buning rules, speci
fically, the addition of new sections 
340-21-001, 340-26-003 1 340-26-0311 
340-26-035, 340-26-040 and 340-26-
045, revisions to sections 340-26-
005, 340-26-013, 340-26-015, 340-26-
010, and replacing it with a new 
section 340-26-010, the deletion of 
the existing section 340-26-011 and 
340-26-020, were submitted by the 
State Department of Environmental 
Quality on March 14, 1984. 

AA3467 - 20 -

Proposed Action 

Retain in SIP 

Retain in SIP 



COJISCX.IDIDD SIP .&crIOJIS 

70. On December 10, 1984, the Oregon 
Department of Environmental Quality 
submitted revisions to its Civil 
Penalty Rules (OAR 340-12) which 
deleted Sections 005 through 025 
and 052 through 068; amended 
Sections 030, 040 and 050; and 
added Sections 070 and 075. 
Sections 035 and 045 were retained. 

71. Revisions to the Oregon State 
Implementation Plan were submitted 
by the Director on July 26 , 1984 and 
August 7, 1984. Revisions are wood
stove certification program rules 
(OAR 340-21-100 to 340-21-190), 
Oregon Revised Statutes 468.630 to 
468.655 and amendment to field 
burning introduction (OAR 3 40-26 -
001) and repeal the field burning 
rules relating to tax credits (OAR 
340-26-030). 

AA3467 

(i) Incorporation by Reference: 
(A) Woodstove certification prog

ram rules (OAR 340-21-100 to 
340-21-190) as published in the 

~ Oregon Administrative Rules, 
November 1984. 

(B) The Oregon Revised Statutes 
468.630 to 468.655 as signed by 
the Governor on July 5, 1984. 

(C) Amendment to the field burning 
rule introduction (OAR 340-60-001) 
as adopted by the Oregon Environ
mental Commission on June 29, 1984. 

- 21 -

PropoSed Action 

Retain in SIP 

Retain in SIP 



III Prgposed Additions of Existing State Rules/ Statutes to the- Oregon 
State Implementation Plan 

0.AB 340-1.ll-005. Procedures for Issuance, Denial, Modification, and 
to Revocation of Permits 

340-1.ll-050 (adopted 4/15/72) 

O.IB 340-20-0117 

O.IB 340-20-0117 

O.IB 3l!0-20-220 
to 

3l!0-20-275 

O.IB 340-211-300 
to 

3l!0-2ll-350 

O.IB 3l!0-25-305 
to 

340-25-325 

O.IB 3l!0-25-315 

AA3467 

Records; Maintaining. and Reporting 
(adopted 9/20/72) 

Grants Pass Carbon Monoxide Nonattainment Area Designation 
(adopted 11/02/84) 

Medford Ozone Redesignation and SIP Revisions 
(adopted 01/25/85) 

Visibility Protection Plan for Class I Areas 
(adopted 09/14/84) 

Vehicle Inspection Program Rules 
(adopted 04/19/85) 

Rules for Board Products Industries 
(revisions adopted 3/11/77, 4/11/77, and 3/30/79) 

Veneer Dryer Rules 
(adopted 7/ 14/85) 

- 22 -



IV Proposed Additions of Existing 1.RAPA Rules to the Oreggn State 
Implementation Plan 

AA3467 

1ll-001 

32-800 

3.l!-001 
to 

3.l!-050 

3~01 
to 

3~115 

LRAPA Definitions 
. (adopted 7/19/85) 

LRAPA Rules for Air Conveying Systems 
(adopted 04/19/85) 

LRAPA Air Contaminant Discharge Permits 
(adopted 7119/ 85) 

LRAPA New Source Review 
(adopted 7/19/85) 

- 23 -
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V Readoption of State Rules and Submit.tal as State Implementation_ Plan 
Revisjpns (Corrects Inadequate Public Notice on Original Adoptign) 

0.IR 3-'0-~305 
to 

340-25-315 

O.IR 340-25-150 
to 

3-'0-25-200 

o.u 340-20-200 
to 

3.l!0-20-215 

ORS Chapter 1168 

Rules for Board· Products Industries 
(revisions adopted 4/11/77 and 3/30/79) 

Rules for Kraft'.Pulp Mills 
(adopted 6/ 10/77) 

Rules Relating to Conflict of Interest 
(adopted 9/22/78) 

Pollution Control 
(submitted 9/8/75, 2/14/78, and 5/19/78) 

VI Withdrawal of State Rules From Submission as State Implementation Plan 
Reyisions - (These Rules Were Neyer Acted on by EPA and Are Not Ngw 
Needed . in the. SIP) 

OAR 3.-0-28-001 
to 

3.-0-28-015 

OAR 3.-0-20-100 
to 

3.l!0-20-135 

AA3467 

Specific Air Pollution Control Rules Clackamas, Columbia, 
Multnomah, and Washington Counties, retain as State rules 
(revisions adopted 4/15/75 and 10/20/76) 

Rules for Indirect Sources, retain as State rules 
(revisions adopted 8/11/76 and 12/4/78) 

- 24 -



Oregon Department of Environmental Quality 

Attachment 2 
Agenda Item No. K 
Apri 

A Ctf!e~&~idIQ a.CQaM~bllgo~~e· • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

P.O. Box 1760 
Portland, OR 97207 

8/10/82 

Clean Air Act Implementation Plan 
NOTICE OF PUBLIC HEARING 

Date Prepared: 
Hearing Date: 
Comments Due: 

December 20, 1985 
March 19, 1986 
March 20, 1986 

Residents, businesses, industries and government agencies throughout 
Oregon. 

The Department of Environmental Quality is proposing to amend OAR 
340-20-047, State of Oregon Clean Air Act, Implementation Plan (SIP), 
by repealing the existing SIP and adopting the proposed consolidated 
State Implementation Plan which would consist of Volumes 2 and 3 of 
the State of Oregon Air Quality Control Program. The proposed 
organization would create a single set of volumes that contain all of 
Oregon's regulations, strategies, program descriptions and plans that 
relate to air quality control. Those portions of the consolidated 
document which are part of the federally enforceable SIP would be 
clearly identified. 

The proposed consolidation and updating would produce a document which 
would provide both the public and agency staff with quick access to 
all regulations relevant to air quality and make it easy to determine 
which of these regulations are included in the SIP. 

The following necessary "housecleaning" functions would be 
accomplished with the same action: 

1. Updating or removing obsolete material from the SIP. 

2. Removing certain rules, statutes and permits from the EPA 
approved SIP. These regulations are either irrelevant or are not 
required in the SIP. Any regulations removed from the SIP would 
be retained as state or local regulations. 

3. Adding to the SIP certain existing state and local regulations 
which are necessary and already have been adopted but have not 
been acted on by EPA. 

FOR FURTHER INFORMA T/ON: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid 
long distance charges from other parts of the state, call 1 800 15 3 1 81 3 end ask for the Department of 
Environmental Quality. il·B00-452-4011 

0on1a1 ... 

-~ Mahlriall 



HOW TO 
COHMEl'IT: 

WHAT IS mE 
NEXT STEP: 

AS2031.A 

4. Re-open public comment on existing state regulations which were 
not acted on by EPA due to insufficient public notice before 
adoption. If re-adopted, these rules would become part of the 
SIP. Included are: OAR 340-25-305 to 315, Rules for Board 
Products Industries; OAR 340-25-150 to 200, Rules for Kraft Pulp 
Mills; OAR 340-20-200 to 215, Rules Relating to Conflict of 
Interest; ORS 468, Pollution Control. 

No new regulations are created; no existing state or local regulations 
are repealed or relaxed; some rules would be removed from the SIP but 
would be retained as state or local rules. A detailed listing of all 
actions which would result from this action is available from DEQ Air 
Quality Division. 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland (522 S.W. Fifth Avenue) or the 
regional office nearest you. For further information contact 
Mitch Wolgamott at 229-5713. 

A public hearing will be held before a hearings officer at: 

10: 00 a. m. 
March 19, 1986 
DEQ Conference Room 1400 
Yeon Building, 14th Floor 
522 SW Fifth Avenue 
Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
P.O. Box 1760, Portland, OR 97207, but must be received by no later 
than Mar ch 20, 1986. 

After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the U. s. Environmental Protection 
Agency as part of the State Clean Air Act Implementation Plan. The 
Commission's deliberation should come in April 1986 as part of the 
agenda of a regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 



RULEMAKING STATEMENTS 

The Proposed Consolidation and Updating 
of the Oregon State Clean Air Act 

Implementation Plan 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal amends OAR 340-20-047. It is proposed under authority of ORS 
Chapter 468, including Section 305, which authorizes the Commission to 
adopt a comprehensive plan for control and abatement of pollution 
statewide. 

Need for the Rule 

The existing SIP document has become fragmented. Its format is cumbersome 
to use and difficult to revise. It has become difficult for the layman to 
determine the exact contents of the SIP. In many cases, the EPA-approved 
SIP rules and statutes differ from those the state is enforcing. The 
proposed revised SIP document will incorporate all sections of the SIP into 
one document consisting of four volumes, which will be easy to use and easy 
to revise as needed in the future. The exact contents of the SIP, 
including the rules, would be clarified and updated. No changes to the 
text or contents of the rules or control strategies are proposed. 

Principal Documents Relied Upon 

1. The Oregon State Implementation Plan, as adopted by the Environmental 
Quality Commission in OAR 340-20-047. 

2. The Oregon State Implementation Plan, as approved and promulgated by 
the U.S. Environmental Protection Agency in 40 CFR 52.1970 through 
52.1987. 

3. The Federal Clean Air Act as Amended, P.L. 95-95. 

4. Requirements for Preparation, Adoption and Submittal of Implementation 
Plans, 40 CFR Part 51. 



' . . 

FISCAL AND ECONOMIC IMPACT STATEMENT: 

The proposed consolidation and updating of the SIP would have no 
significant fiscal impact. Clarifying the exact contents of the SIP would 
reduce the time and expense required to ascertain the exact contents of the 
SIP. Removal of unnecessary rules from the SIP would save DEQ 
administrative costs on future revisions and would benefit industries by 
clarifying their responsibilities under State and Federal law. Small 
businesses would not be affected. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule appears to affect land use and appears to be consistent 
with the Statewide Planning Goals. 

With regard to Goal 6 (air, water, and land resources quality) the rules 
are designed to enhance and preserve air quality in the affected area and 
are considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to conflict with other goals. 

Public comment on any land use issue involved is welcome and may be 
submitted in the same fashions as are indicated for testimony in this 
notice. 

It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with Statewide Planning Goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflict brought 
to our attention by local, state, or federal authorities. 

AS2031.B 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Mitch Wolgamott, Hearing Officer 

SUBJECT: Hearing Officer Report Regarding Proposed Consolidation and 
Updating of the Oregon State Clean Air Act Implementation Plan 

Summary of Procedure 

The EQC authorized a public hearing to consider the proposed consolidation 
and updating of the Oregon State Clean Air Act Implementation Plan COAR 
340-20-047) at its January 31, 1986 meeting. A notice of public hearing 
was published in the Secretary of State Administrative Rules Bulletin on 
February 15, 1986. The hearing was also advertised in the February 14, 
1986 edition of The Oregonian newspaper. In addition, a copy of the public 
notice was mailed to over 600 interested persons whose names have been 
placed on Department mailing lists. The proposed action was distributed 
for intergovernmental review on February 18, 1986. 

The public hearing was held on March 19, 1986 in the DEQ Conference Room in 
Portland at 10:00 a.m. Approximately ten persons attended the hearing. 
Four people offered oral testimony, three of these also submitted written 
testimony, Two additional written comments were received prior to the 
close of the comment period on March 20, 1986. Copies of the written 
testimony are attached. 

Summary of Testimony 

Most of the testimony received concerned the proposed addition to the State 
Implementation Plan of Rules Relating to Conflict of Interest COAR 340-
20-200 through -215). These rules require that a majority of the Environ
mental Quality Commission and the DEQ Director represent the public 
interest and do not receive significant income from regulated sources. No 
witness objected to this addition. However, four witnesses questioned 
whether the rules fulfill the requirements of Section 128 of The Clean Air 
Act. Section 128 requires that any board or body approving permits or en
forcement orders under The Clean Air Act must have at least a majority of 
members who represent the public interest and do not receive significant 
income from persons subject to permits or enforcement orders. 

John A. Charles. Oregon Environmental Coyncil COEC>. testified that the 
Conflict of Interest Rules are "well-written and we have no suggestions for 
change." However, OEC believes that because the Board of Forestry, through 
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the Department of Forestry and the Smoke Managanent Plan, issues permits 
for prescribed burning, similar rules governing the Board of Forestry 
should be included in the SIP. The OEC requests that the Envfronmental 
Quality Commission ask the-Governor to initiate legislation to amend the 
statute governing the make-up of the Board of Forestry CORS 526.010) and 
request that EPA withhold approval of the Oregon State Implanentation Plan 
until such l egi sl ati on is in pl ace. · 

Michael C. Hayek. Audubon Socjety of Portland, testified that the Environ
mental Quality Commission has excellent conflict of interest provision but 
that there are "inadequate conflicts of interest safeguards for the Oregon 
State Board of Forestry". The Audubon Society believes that because the 
State Department of Forestry, through the Board of Forestry and the Smoke 
Management Program, has a major impact on air quality, the current conflict 
of interest rules would have a "problan complying with EPA 1 s conflict of 
interest provisions". 

Ann Kloka, Oregon Chapter Sierra Club. testified that because the State 
Board of Forestry issues permits for prescribed burning under the Oregon 
Smoke Management Plan, conflict of interest rules must be applied to the 
Board of Forestry in order to comply with Section 128 of the Clean Air Act. 
The Sierra Club believes that the current rules, proposed for incorporation 
into· the SIP, are incomplete because they apflY only to the EQC and so do 
not comply with the requi ranents of Section 28. 

Neil T. Skill. Oregon State Forestry pe~artment, testified that the 
authority to grant prescribed burning permits lies with the State Forester 
and not with the Board of Forestry. Therefore, the make-up of the· Board is 
not relevant to the Clean Air Act, Section 128 requiranents. 

Kathy S. Williams. Coastal Coaljtjon for Alternatives to Pestjcjdes CCCAP>• 
submitted written testimony dated March 18, 1986. She expressed the belief 
that the Oregon SIP does not meet the requiranents of Section 128 of the 
Clean Air Act. She feels that EPA should promulgate regulations to correct 
the probl an. 

Jeanne Roy. League of Women Voters of Portland. submitted written comments 
opposing the ranoval of the indirect source rules from the State Imple
mentation Plan CSIPl. The League expressed concern that removal of these 
rules from the SIP would indicate "they have been relegated to a low 
priority and may be scrapped". They al so expressed concern that ranoval of 
the rules would put DEQ in a weaker position and may result in the el imi na
tion of the City of Portland's parking lid. 

DMW:a 
AA5288 
Attachments 

Respectfully Submitted 

~-~ii,~ 
D. Mitchell Wolgamott 
Hearings Officer 
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Comments of Oregon Environmental Council 

on the Oregon State Implementation Plan 

OAR 340-20-047 

March 19, 1986 
John A. Charles 

Executive Director 

The Oregon Environmental Council has reviewed the 

proposed changes to the existing Oregon SIP. By and 

large they are housekeeping in nature and we offer no 

comments on them. 

However, the SIP is fatally flawed in one signif-

icant respect: the conflict-of-interest provisions.that 

are proposed for addition, OAR 340-20-200 to 340-29-215, 

apply only to the Environmental Quality Commission. 

These provisions must be applied to the Oregon Board 

of Forestry in order for the SIP to comply with Section 

128 of the Clean Air Act. 

Background 

Section 128 of the Clean Air Act was added to the 

Act in the 1977 amendments. That provision, codified 

at 42 USC 7428, requires that 

"any board or body which approves permits or 
enforcement orders under this Act shall have 
at least a majority of members who represent 
the public interest and do not derive any 
significant portion of their income from per
sons subject to permits or enforcement orders 
under this Act. " 
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This section also requires that members of such boards or 

bodies disclose any potential conflicts of interest. 

The EQC adopted OAR 340-20-200 in 1978 to implement Section 128 

as it relates to the Conunission's activities. For a variety of reasons 

those regulations were never formally included into the SIP. 

OEC believes the rules themselves are well-written and we have 

no suggestions for change. The problem is that there are no analogous 

provisions within the SIP for the state Board of Forestry. 

Why Section 128 Applies to the Oregon State Board of Forestry 

Section 128 applies to all state "boards or bodies" issuing 

"permits or enforcement orders" pursuant to the federal Act. The 

Board of Forestry (BOF), through its administrative agency, the 

Department of Forestry, issues permits annually for the prescribed 

burning of forest slash. The permits are issued through the Oregon 

Smoke Management Plan (SMP) which governs the forest smoke management 

activities in the state of Oregon. The SMP is part of the existing 

Oregon SIP (see attached letter to Mr. John Kowalczyk of DEQ from Mr. 

George Abel of EPA). Therefore, the BOF issues permits pursuant to 

the Clean Air Act and is required to comply with the Section 128 

provisions. 

Analysis of Board of Forestry Composition in Relation to Section 128 

Requirements. 

The Board of Forestry consists of nine voting members and three 

non-voting members (ORS 526.009-010). This statute does not comply 
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with the conflict-of-interest requirements of Section 128 for 

several reasons: 

1. First, by statute, only one member is appointed to 

represent the public's interest in forest policy. ORS 526.0lO(e). 

Since there are nine voting members on the Board, this is four 

short of a majority. 

Furthermore, there is no statutory guarantee that even this 

one member will represent the public interest because such key 

terms as "potential conflict of interest" and "public interest" are 

not defined either in statute or administrative rule. They are 

defined in the EQC's own administrative rules, but those rules 

apply only to the EQC. 

Such failure to define terms is in direct violation of EPA 

guidelines issued in 1978(see EPA Model letter, attached). 

2. Four other members of the Board have specific, obvious 

conflicts of interest which are not only allowed but are required 

by statute: "Three voting members shall be chosen from persons 

actively and principally engaged in an administrative capacity in 

the production or manufacture of forest products." ORS 526.0lO(a). 

And, one voting member·:"shall be t:hosen from persons recommended 

by the Oregon Small Woodland Owners Association." ORS 526.0lO(d) (B) 

3. Finally, EPA guidelines require that decisions made pursuant 

to the Clean Air Act concerning permits or enforcement orders be 

made by boards comprised of members who do not~~ven have an appearance 

of conflict of interest(see attached EPA Model Letter). Three of 
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the remaining members of the Boar.d fail to meet this test, including 

the Chairman. 

Conclusion and Recommendations 

The EQC is not the only state board in Oregon regulating 

air quality. The Board of Forestry, through the Oregon Smoke 

Management Plan, issues permits and conducts enforcement activities 

for prescribed slash burning, which is the largest human-caused 

source of air pollution(totai suspended particulates) in the 

state. Therefore, the SIP must contain provisions applicable 

to the Board of Forestry that are similiar to OAR 340-20-200 to 

340-29-215. 

OEC recognizes, however, that in order for the Board of Forestry 

to comply with Section 128 of the Clean Air Act a change in its 

authorizing statute would be necessary. Since this is a legislative 

matter, it is beyond the scope of the EQC's jurisdiction. Therefore 

OEC requests the following: 

1. That the Commission write a letter to the Governor requesting 

that he introduce legislation, on behalf of the state of Oregon, to 

amend ORS 526.010 so that it will comply with Section 128 of the 

Clean Air Act, and that this be done as expeditiously as possible. 

2. That the Commission inform EPA of the flaw in the SIP and 

the EQC action on this matter, and request EPA to withold final 

approval of the Oregon SIP until the Section 128,•provisions are 

complied with. 

Thank you for your consideration of these comments. 



AUDUBON SOCIETY OF PORTLAND 

A Branch of National Audubon So.ciety 

PHONE 292-6855 5151 NORTHWEST CORNELL ROAD 

Environmental Quality Commission 
D. E. Q. 
Yeon Building 
522 SW 5th Avenue 
Portland, Oregon 97204 

Dear Commissioners, 

PORTLAND, OREGON 97210 

March 18, 1986 

My name is Michael C. Houck. I am here today representing Audubon Society of 
Portland's conservation committee. We received notification of today's hearing 
regarding Proposed Consolidation and Updating of the Oregon State Clean Air 
Act Implementation Plan and wanted to enter our comments into the record. 
While we laud the effort to produce an improved document which would be more 
usabl1e by staff and the public, we want to point out what we believe to be 
a major inconsistency regarding Section 128 of the Clean Air Act. While the 
Environmental Quality Commission has excellent provisions that prevent conflicts 
of interest through OAR 340-20-200, there are total'ly inadequate conflicts of 
interest safeguards for the Oregon State Board of Forestry. In fact, ORS 526.010 
guarantees potential conflict of interest by board members: 

l. Three11imembers must represent the foreslt products industry. 
2. One board member must be chosen on recommendation by AFL-CIO. 
3. One board member must be recommended by Small Woodlot Owners Association. 
4. One member must be from the Association of Oregon Counties. 

The reason we wanted to comment on this issue today is that the language regarding 
conflicts of interest, Section 128 of the Clean Air Act is very specific and clear. 
The StJate Dliipartment of Forestry, through the Board of Forestry, has a major impact 
on air quality through the department's Smoke Management Program. As we read Section 
128 and your own conflict of interest (OAR 340-20-200) language, we see a major 
problem complying with EPA's conflict of interest provisions. 

This is an important public policy issue:~which we feel must be resolved for Oregon 
to have an acceptable SIP. 

Sincerely, 

~Q~ 
Michael C. Houck 



2637 S.W. Water Ave. 
Portland, OR 97201 

SIERRA CLUB ... Oregon Chapter 

Comments of the Oregon Chapter Sierra Club 
on the Oregon State Clean Air Act 

Implemetation Plan 

Ann Kloka 

March 19, 1986 

On behalf of the Oregon Chapter of the Sierra Club, I would like to 

comment on the adoption of OAR 340-20-200 to 215 (Rules Relating to 

Conflict of Interest) to the Oregon State Implementation Plan (SIP). 

This regulation, as written for adoption, is incomplete and therefore 

does not fully comply with the requirements of Section 128 of the Clean Air 

Act. That section states that "any board or body which approves permits 

or enforcement orders under this Act shall have at least a majority of 

members who represent the public interest and do not derive any significant 

portion of their income from persons subject to permits or enforcement orders 

under this Act." 

Since the rules adopted into the Oregon SIP must strictly adhere to 

the requirements of the Clean Air Act, any board with enforcement or 

permitting authority under the State Clean Air Act Implementation Plan 

must comply with the requirements of Section 128 to protect the public 

interest. 

The problem with OAR 340-20-200 is that it does not go far enough in 

order to comply with Section 128. It must and does insure that a majority 

of the members of the Environmental Quality Commission (EQC) represent the 

public interest. However, it must also include provisions for any other 

board with permitting or enforcement authority under the Oregon SIP. One 

... To explore, enjoy and preserve the nation's forests, waters, wildlife, anti wilderness . .. 
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important board that must be included as part of this conflict-of-interest 

requirement is the Board of Forestry, since it issues permits for prescribed 

burning (forest slash burning) under the Oregon Smoke Management Plan, which 

is part of the Oregon SIP. The membership make-up of the Board of Forestry, 

as directed by ORS 526.009-526.010, does not now comply with Section 128. 

There are nine voting members on this board, but it is now required to have 

only one representing the public interest (ORS 526.0lOe). In order to adhere 

to Section 128 of the Clean Air Act, this board must have a majority of its 

voting members representing the public interest. 

In conclusion, we feel that OAR 340-20-200 to 215 is adequate for 

protection of the public interest on the EQC, but that another provision must 

be added to include the Board of Forestry. 

Thank you for giving us this opportunity to comment on the changes 

proposed to the Oregon SIP. 
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Coastal Coalition 
for Alternatives to Pesticides 

P.O. Box 126 
Seal Rock, Oregon 97376 

March 18, 1986 

To Tom Bispham, Air Quality Div., and DEQ Hearing Board: 

Re: Proposed Consolidation and Update of Oregon State 

Clean Air Act Implementation Plan: 

For the record, I would like to comment upon the 

above proposal, as I am unable to do it in person at 

the public hearing scheduled for March 19, 1986. 

The rules proposed by the DEQ at OAR 340-20-200 

address only the EQC. However, the State Dept. of Forestry 

under authority of the Board of Forestry, issue& permits 

for slashburning as part of the Oregon State Smoke Manage

ment Plan, which is part of the SIP. 

State Boards which issue permits and enforcement 

orders must comply with 42 USC 7428 (~ 128) requirements 

of the Clean Air Act. A majority of the State Board of 

Forestry members don't represent the pub1Jic interest, 

and therefore the Board doesn't comply with s/s 128. 

Therefore the Oregon SIP doesn't contain an adequate 

s/s 128, and the EPA should be compelled by 42 USC 7410(c)(l) 

to promulgate a section which is satisfactory to substi

tute for the inadequate one. 

Very Sincerely Yours, 

Jicd1114~JA.ljJ_~~ 
Kathy S~Williams, CCAP 

•i ,' )_'o>,,'·'· Ii '· '( i;,j 



If Uf WOMEN VOTERS OF PORTLAND 

.,...~ 610 DEKUM BUILDING - 519 S.W. THIRD 
•~ PORTLAND, OREGON 97204 

TELEPHONE: (503) 228-1675 

DEQ Air Quality Division 
P. o. Box 1760 
Portland, Oregon 97207 

March 20, 1986 

Re: Proposed Consolidation and Update of Clean Air Act Implementation Plan 

Dear Sir: 

The League of Women Voters of Portland Opposes the proposed removal of 
the Indirect Source Rules from the State Implementation Plan (SIP). 

We are afraid that removing these rules would indicate that they have 
been relegated to a low priority and may be scrapped. We realize that these 
rules are not as effective as they could be and need revision. However, this 
is not justification for removing them from the SIP. 

The City of Portland's parking lid, which is the essence of ibs Parking 
and Circulation Policy, is vulnerable. One of the reasons opponents of the lid 
have not succeeded in eliminating it, is that the City knows developers would 
then have to deal with DEQ under the Indirect Source Rules. If the Indirect 
Source Rules were not in the SIP the City might think it would have a chance 
of compromising with the DEQ. The DEQ would be in a weaker position, not having 
the force of federal law behind it. 

We feel that the value of the Indirect Source Rule is worth the extra burden 
it places on your agency. 

Yours truly, 

"To promote political responsibility through Informed and active participation of citizens In government." 



u. s. ENVIRONMENTAL PROTECTION 

REGION X 

1200 SIXTH AVENUE 

SEATTLE, WASHINGTON 98101 

REPLY TO 
ATTN OF: 

M/S 532 

John A. Charles 
Executive Director 
Oregon Environmental Council 
2637 s.w. Water Avenue 
Portland, OR 97201 

Dear Mr. Charles: 

NOV 2 0 1985 

Attachment 4 
Agenda Item No. K 

A G E N C Y April 25, 1986 
EQC Meeting 

Thank you for your November 11, 1985 letter to Mr. David 
Bray of my staff regarding the Oregon Smoke Management Plan for 
forest slash burning. We appreciate your concerns about the 
Smoke Management Plan as it regards to air quality. 

First, as you understood, the Oregon Department of Forestry 
Smoke Management Plan is considered by EPA to be a part of the 
EPA-approved State Implementation Plan. I have enclosed, for 
your information, a recent EPA letter to the Oregon DEQ which 
explains EPA's position on this issue. 

In response to the specific questions posed in your letter, 
EPA does not consider the Oregon Board of Forestry to be a 
"board" which is subject to the requirements of Section 128 of 
the Clean Air Act. Section 128 does not apply to every every 
board or body that simply carries out provisions of a State
adopted control strategy. Many types of bodies are involved in 
the daily implementation of control measures - municipalities, 
public and private utilities, public and private transit 
agencies, etc. However, in all cases, a responsible State or 
local air pollution agency, subject to the provisions of Section 
128, has ultimate responsibility for ensuring that the SIP is 
adequate for meeting the requirements of the Clean Air Act. 
Furthermore, permits for prescribed burns, issued by the Oregon 
Department of Forestry as part of a control strategy for 
attaining and maintaining ambient air quality standards on a 
daily basis, are not the type of permits envisioned by section 
128. 
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In the case of slash burning in Oregon, our review of the 
relevant statutes in the EPA-approved SIP indicates that (1) the 
regulation of slash burning is jointly under the jurisdiction of 
the Environmental Quality Commission (EQC) and the relevant 
permit agency (Department of Forestry), and (2) the Smoke 
Management Plan must be approved by the Department of 
Environmental Quality before the Department of Forestry may issue 
burning permits. Since both the EQC and the DEQ meet the 
requirements of Section 128 of the Act, EPA feels that the public 
interest is adequately protected with regard to air quality and 
smoke management. 

Since the answer to your first question is "no," the 
remaining three questions are not applicable. 

I hope that this response will aid in resolving your 
concerns with the Smoke Management Plan and help in the 
development of an adequate visibility protection plan for 
Oregon's Class I areas. If you have any questions on our 
response, please don't hesitate to contact David Bray at (206) 
442-4253. 

Enclosure 

cc: ) J. Kowalczyk, ODEQ .. 

Sincerely, 

~~a.~ 
George A. Abel, Chief 
Air Programs Branch 
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EQC Agenda Item K 
April 25, 1986 

"State of Oregon Clean Air Act Implementation Pl an" 

340-20-047 This implementation plan, consisting of Volume 2 of the 
State of Oregon Air Quality Control Program [including] contains control 
strategies, rules and standards prepared by The Department of Environmental 
Quality .sruf is adopted as the implementation pl an of The State of Oregon 
pursuant to The Federal Clean Air Act as amended. 

AA5307 
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MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item L, April 25, 1986 EQC Meeting 

Background 

Proposed Adoption of Amendments to Hazardous Waste Management 
Civil Penalty Schedule, OAR 340-12-068 

Since the early 1970's Oregon has recognized the importance of safe 
hazardous waste management practices to the protection of the state's 
environment and the public health of its citizens. Previous Oregon 
Legislative Assemblies have established authorities for and directed the 
Environmental Quality Commission (EQC) to regulate the generation, 
transportation (by air and water), storage, treatment and disposal of 
hazardous wastes. The EQC adopted a comprehensive set of rules, in 
Division 100-110 of OAR Chapter 340, which specify requirements for 
hazardous waste handlers. This management program is often refered to as 
"cradle-to-grave" control because all aspects of waste handling are 
recognized and regulated as appropriate. 

The EQC has also adopted (January 1982), in OAR 340-12-068, minimum 
civil penalty amounts for hazardous waste management violations. This 
penalty schedule establishes minimum penalties of $2,500, $1,000 or $100 
for specified hazardous waste violations. The maximum penalty which can be 
assessed for any hazardous waste violation is limited to $10,000. The 
largest minimum penalty (of $2,500) specified in OAR 340-12-068 is for any 
person who: 

"(a) Establishes, constructs or operates a geographical site 
in which or upon which hazardous wastes are disposed without 
first obtaining a license from the Commission. 

(b) Disposes of a hazardous waste at any location other than 
at a hazardous waste disposal site. 

(c) Fails to immediately collect, remove or treat a 
hazardous waste or substance as required by ORS 459.685 and OAR 
Chapter 340 Division 108. 11 (Regarding improper disposal including 
spills). 

The comprehensive hazardous waste management rules adopted by the 
Commission in April 1984 included many new substantive requirements for 
hazardous waste handlers, particularly for owners and operators of storage 
treatment and disposal facilities. Several of these new requirements are 
considered critically important -- indeed they are cornerstones -- to our 
management program. They include: 
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Groundwater protection measures, including groundwater 
monitoring, leachate detection and collection, corrective 
action requirements if contamination occurs, and reporting. 

Establishment of financial assurances to provide for proper 
closure of hazardous waste management facilities and post
closure care, if required. 

Demonstration of adequate liability coverage for sudden and 
non-sudden accidental occurrences. 

If these provisions are complied with, real environmental protection can be 
achieved and the possibilities are substantially reduced that today's 
hazardous waste management activities will result in problems tomorrow or 
in the future. 

When the penalty schedule in OAR 340-12-068 was established in 1982, DEQ's 
primary concern with hazardous waste was to keep it out of the environment. 
Accordingly, the schedule set levels of penalties which penalized most 
heavily those activities for which program violations are believed to lead 
to the most serious consequences. Today, however, 340-12-068 does not 
reflect all of the "high-priori ty 11 program requirements, since several new 
provisions, as discussed above, were added in 1984 to the Department's 
rules. 

Analysis of OAR 340-12-068 shows that violations of several high-priority 
requirements, which are considered to represent a significant potential for 
harm, have by default the lowest minimum penalty amount of $100. For 
example, groundwater protection, closure, post-closure and financial 
assurance violations would have $ 100 minimum penalties, since they are 
captured by default under 340-12-06 8(3 )(b), "........ violates any other 
condition of a license or written authorization or violates any other rule 
or statute." Consequently, the Department would be in the awkward position 
of assessing very low penalties (unless significant aggravating factors are 
present) for several violations of program requirements with high 
environmental significance. 

Additionally, we have noted two potential conflicts between ORS 466 and 
existing OAR 340-12-068. First, in ORS 466.880, statutory authority 
clearly exists to assess a civil penalty "for each day of the violation." 
However, existing OAR 340-12-068(1),(2) and (3) do not contain similar 
language. Therefore, 340-12-068 could be interpreted to apply the minimum 
penalty amounts of $2,500, $1,000 and $100 and the maximum penalty amount 
of $10,000 to the violative person. This reading would result in 340-12-
068 being more restrictive than its underlying statute. To date an actual 
conflict has not arisen because the Department has not assessed a civil 
penalty for hazardous waste violations for a total amount greater than 
$10,000 or for more than one day of violation. However, if OAR 340-12-068 
is left intact, it is only a matter of time before this conflict is raised 
for resolution. 
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Second, ORS 466.100(1) specifies that disposal of a hazardous waste shall 
occur only at a "licensed" hazardous waste disposal site. However, in 
existing OAR 340-12-068(1)(b), the minimum penalty established for a person 
who "disposes of a hazardous waste at any location other than at a 
hazardous waste disposal site" does not include the term "licensed". 
Omission of the term "licensed" was apparently an oversight in the initial 
drafting of OAR 340-12-068 in 1982. 

Discussion 

On January 31, 1986 the Environmental Quality Commission authorized a 
public hearing on the proposed rule amendments for March 12, 1986. A 
notice of the public hearing was published in the Secretary of State's 
Bulletin of February 15, 1986. Additional notices for the public hearing 
were mailed out to interested parties in mid-February. 

The public hearing on proposed amendment of OAR 340-12-068 was held on 
March 12. Five issues were raised and are discussed in more depth in the 
Hearing Officer's report (see Attachment VI). As a result of the public 
hearing testimony, two changes were made to the proposed rule amendment. 

The Department proposes several revisions of OAR 340-12-06 8 (Attachment 
III). First, OAR 340-12-068(1) and (2) would be revised to specify that 
certain groundwater protection, closure, postclosure and financial 
assurance violations would have a minimum penalty of $2,500 or $1,000, 
depending on the type of facility. Second, 340-12-068(1),(2)and (3) would 
be revised to clarify that civil penalties may be assessed for each day of 
the violation. Third, the term "licensed" would be added to 340-12-
068( 1 )(b). The fourth item is to codify certain provisions of Chapter 685, 
Oregon Laws 1985 (ORS 466.890). Section 2 of Chapter 685 (Attachment IV) 
establishes a civil penalty schedule for destruction of specified wildlife 
due to contamination of food or water supply by hazardous waste. This 
penalty schedule is proposed to be added to 340-12-068 as new Section (4). 

As the Department indicated in recent discussions with the Commission 
pertaining to the hazardous waste enforcement guidelines, DEQ believes that 
compliance with the closure, post-closure, financial assurance and 
groundwater protection requirements of our hazardous waste rules is crucial 
to ensuring that waste management activities do not result in environmental 
or public health impacts. These high-priority requirements are established 
to prevent problems from occurring. Noncompliance could result in 
groundwater contamination or facilities becoming abandoned without adequate 
funds available to pay for proper closure and post-closure care. 
Correction of contamination (if feasible) and conduct of facility closure, 
such as emptying surface impoundments and removal and disposal of 
contaminated soil, may be extremely costly, time-consuming, and possibly 
involve expenditure of public funds. For these reasons, DEQ believes 
violations of these high-priority requirements should be identified 
specifically, rather than by default, in the minimum penalty rule. 
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DEQ proposes to add new paragraphs (1)(d) and (2)(h) to OAR 340-12-068 
to address violations of these high-priority facility management 
requirements. The minimum penalty for these violations by a disposal 
facility would be $2,500. Similar violations by a storage or treatment 
facility would have a $1,000 minimum penalty established. The distinction 
in minimum penalty amounts between storage or treatment facilities and 
disposal facilities was made in response to testimony at the hearing. It 
is consistent with the existing distinction between minimum penalties of 
340-12-068(1)(a) for disposal facilities and in 340-12-068(2)(a) for 
storage or treatment facilities. 

The proposed clarification that civil penalties may be assessed for each 
day of the violation would result in consistency between ORS 466.880 and 
OAR 340-12-068, thereby avoiding questioning of the Department's ability to 
assess penalties totalling more than $10,000 against any person and to 
assess penalties for more than one day of violation. 

The proposed clarification of 340-12-068( 1 )(b) by addition of the term 
"licensed" would ensure consistency with ORS 466.100(1). 

No objections to these two clarifications were presented at the hearing. 

The proposed addition to new Section (4) of OAR 340-12-068 of a civil 
penalty schedule for wildlife destruction from hazardous waste is a 
codification of statutory provisions of Chapter 685 Oregon Laws 1985. 
Although the statutory penalty schedule appears to be self-executing, 
incorporating it into the Department's rules would appear to be required by 
ORS 468.130 which in pertinent part specifies: 

"( 1) The Commission shall adopt by rule a schedule or schedules 
establishing the amount of civil penalties that may be imposed for a 
particular violation." 

Therefore, not incorporating the statutory penalty schedule into a rule 
could result in its enforceability being questioned. 

Several alternatives to amending 340-12-068(1) and (2) to include 
additional high priority hazardous waste violations were considered by 
DEQ. First, the Department could propose no change at all. As a result, 
for violations which involve the failure to assure: (1) groundwater is 
protected; (2) adequate closure and post-closure activities will be 
undertaken; and (3) financial assurance mechanisms are established and 
maintained, the minimum penalty would be $100. (The actual penalty could 
be higher if aggravating circumstances are present). A $100 minimum 
penalty likely would not stimulate a violator to expeditiously come into 
compliance with these important requirements. Consequently, noncompliance 
could continue, thereby continuing or even exacerbating the risk of 
groundwater contamination or of facility abandonment. In addition, a $100 
penalty would not deter a violative waste handler from future 
noncompliance. 
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Perhaps of even greater significance, other waste handlers would view the 
assessment of extremely low penalties for these violations as indicative of 
a low DEQ priority for ensuring compliance with these requirements. This 
certainly is not the Department's intent, but if this message is conveyed 
it could result in a higher rate of noncompliance statewide and 
consequently increased risks of environmental impacts from hazardous waste 
mismanagement. 

Another option was to assign these high priority violations to the $2,500 
category, irrespective of facility type. However, testimony at the hearing 
raised questions of consistency with DEQ's current distinction in OAR 340-
12-068 on minimum penalties based upon the type of management facility. 
DEQ believes this distinction is appropriate and therefore should be kept 
for these management facility violations. 

The Department's proposal to amend 340-12-068(1) and (2) to specifically 
include groundwater protection, closure, post-closure and financial 
assurance violations would result in a civil penalty schedule which more 
closely reflects today's program priorities. The rule amendment would 
achieve greater consistency between the minimum amounts of hazardous waste 
civil penalties and the environmental significance of those violations. 

If OAR 340-12-068(1),(2) and (3) are not revised to clarify that penalties 
may be assessed for each day of the violation, the enforcement authorities 
granted by ORS 466.880 may become unduly restricted. Consequently, the 
Director's ability to establish penalty amounts appropriate to the 
circumstances of the violation and the violator may be impaired. For 
example, where an owner of a surface impoundment facility continually 
failed to install groundwater monitoring wells over a long period of time, 
the Director may be precluded from assessing a penalty for more than one 
day of violation. We believe the potential disadvantages of the "no 
action" alternative are significant enough to warrant the proposed rule 
clarification. 

Summary 

1. The DEQ presently operates a comprehensive state hazardous waste 
management program. 

2. Violations of certain hazardous waste requirements have high 
potential environmental significance. These include: (1) Unauthorized 
disposal of hazardous waste; (2) Establishing or operating a hazardous 
waste disposal site without first obtaining a license; (3) Failure to 
immediately collect, remove or treat a hazardous waste or substance; 
(4) Failure to assure that groundwater is protected; (5) Failure to 
assure that proper closure and post-closure activities will be 
undertaken; and (6) Failure to establish and maintain financial 
assurance mechanisms. 
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Existing OAR 340-12-068 contains a schedule of minimum 
civil penalty amounts for hazardous waste violations. 
penalty ranges from $100 to $2,500. 

and maximum 
The minimum 

4. The first three violations listed in paragraph 2 above have a $2,500 
(the highest) minimum penalty according to 340-12-068(1). The 
remaining listed violations, although of approximately similar 
significance and program priority, have by default a $100 minimum 
penalty amount according to 340-12-068(3)(b). New paragraphs {1)(d) 
and (2)(h) would establish minimum penalties of $1,000 for these 
remaining listed violations by a storage or treatment facility, and 
$2,500 if the violations are by a disposal facility. 

5. ORS 466.880 authorizes assessment of penalties not to exceed $10,000 
for each day of the violation. However, OAR 340-12-068 does not 
clearly provide a "per day of violation" basis for penalty assessment. 
The proposed rule amendment would clarify that penalty assessments may 
be for each day of the violation. 

6. Section (2) of Chapter 685, Oregon Laws 1985 established a schedule of 
civil penalties for the destruction of wildlife due to contamination 
of food or water supply from hazardous waste. ORS 468.130 requires 
the Commission to adopt as rules, civil penalty schedules for 
particular violations. The proposed rule amendment would incorporate 
the civil penalty schedule of Chapter 685, Oregon Laws 1985 into a 
rule. 

7. A public hearing on the proposed rule amendments was authorized by 
the Commission January 31, 1986. Notice of the March 12, 1986 public 
hearing was published in the Secretary of State's Bulletin on 
February 15, 1986. Supplemental notices were mailed to interested 
parties by DEQ in mid-February. 

8. The proposed rule amendments reflect two revisions made in response to 
testimony received. 

Director's Recommendation 

Based upon the summation, it is recommended that the Commission adopt the 
amendments to OAR 340-12-068 as proposed in Attachment III. 

Attachments I. 
II. 
III. 
IV. 
v. 
VI. 

Alan Goodman: f 
229-5254 
April 2, 1986 
ZF608 

~ 
Fred Hansen 

Statement of Need for Rule Amendment 
Statement of Land Use Consistency 
Proposed Amendments to OAR 340-12-068 
Chapter 6 85 , Oregon Laws 1985 (Codified in ORS 466. 890) 
Draft Notice of Public Hearing 
Hearing Officer's Report 
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BEFORE THE ENVIRCtlMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGCtl 

IN THE MATTER OF AMENDING 
RULE 340-12-068 

Statutory Authority 

) STATEMENT OF NEED FOR RULE 
) AMENDMENT AND FISCAL AND 
) ECCtlOMIC IMPACT 

ORS 468.130 directs the Environmental Quality Commission to establish 
schedules of civil penalties. 

ORS 466. 880 authorizes civil penal ties to be assessed against persons 
who violate hazardous waste management requirements. 

Section (2) of Chapter 685, Oregon Laws 1985 (ORS 466.890) establishes 
a civil penalty schedule for the destruction of wildlife due to 
contamination of food or water supply from hazardous waste. 

Need for the Rule Amendment 

The proposed amendment of rule OAR 340-12-068 codifies Section (2) of 
Chapter 685, Oregon Laws 1985 and establishes a minimum civil penalty 
amount for specific violations of groundwater protection, closure and post
closure, and financial assurance requirements of the hazardous waste 
program. 

Chapter 685, Oregon Laws 1985 (ORS 466.890) 
ORS 466 .880 
ORS 468.130 

Fiscal_and_Econo111ic_J:_!!!Pact 

The proposed rule amendment would only affect persons found to be in 
violation of certain hazardous waste requirements. An economic impact 
would occur if and when a penalty is assessed. Since the rule amendment 
does not affect the substantive or administrative requirements pertaining 
to hazardous waste handlers, persons complying with these requirements 
would feel no economic impact. 

The small business impact is similar to that noted above. 

There is no measurable fiscal impact on the Department. 

ZF608.I 
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BEFORE THE ENVIRCJ.IMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGC!l 

IN THE MATTER OF AMENDING 
RULE 340-12-068 

) 
) 

LAND USE CONSISTENCY 

The proposed rule amendment does not affect land use as defined in the 
Department's Coordination program approved by the Land Conservation and 
Development Commission. 

ZF608 .II 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGC!J 

In the Matter of Amending 
OAR 340-12-068 

) 
) 

Proposed Amendment 

Hazardous Waste Management Schedule of Civil Penalties 

340-12-068 In addition to any liability, duty, or other penalty 
provided by law, the Director may assess a civil penalty for any violation 
pertaining to hazardous waste management by service of a written Notice of 
Assessment of Civil Penalty upcn the respcndent. The amount of such civil 
penalty shall be determined consistent with the following schedule: 

(1) Not less than two thousand five hundred dollars ($2,500) nor more 
than ten thousand dollars ($10,000) for each day of the violation upon any 
person who: 

(a) Establishes, constructs or operates a geographical site in which 
or upon which hazardous wastes are dispcsed without first obtaining a 
license from the Commission. 

(b) Disposes of a hazardous waste at any location other than at a 
licensed hazardous waste dispcsal site. 

(c) Fails to immediately collect, remove or treat a hazardous waste or 
substance as required by ORS [459.685] 466.205 and OAR Chapter 340 
Division 108. 

(d) Is an owner or operator of a hazardous waste surface 
impoundment, landfill, land treatment or waste pile facility and fails to 
comply with any of the following: 

(A) The groundwater monitoring and protection requirements of 
Subpart F of 40 CFR Part 264 or Part 265; 

(B) The closure plan requirements of Subpart G of 40 CFR Part 264 or 
Part 265; 

(C) The post-closure plan requirements of Subpart G of 40 CFR Part 264 
or Part 265; 

(D) The closure cost estimate requirements of Subpart H of 40 CFR 
Part 264 or Part 265; 

(E) The post-closure cost estimate requirements of Subpart H of 40 CFR 
Part 264 or Part 265; 

(F) The financial assurance for closure requirements of Subpart H of 
40 CFR Part 264 or Part 265; 

(G) The financial assurance for post-closure care requirements of 
Subpart H of 40 CFR Part 264 or Part 265; or, 

(H) The financial liability requirements of Subpart H of 40 CFR Part 
264 or Part 265. 

Proposed Amendment Page 1 ZF587 



(2) Not less than one thousand dollars ($1,000) nor more than ten 
thousand dollars ($10,000) for each day of the violation upon any person 
w~: 

(a) Establishes, constructs or operates a geographical site or 
facility upon which, or in which, hazardous wastes are stored or treated 
without first obtaining a license from the Department. 

(b) Violates a Special Condition or Environmental Monitoring Condition 
of a hazardous waste management facility license. 

(c) Dilutes a hazardous waste for the purpose of declassifying it. 
(d) Ships hazardous waste with a transporter that is not in compliance 

with OAR Chapter 860, Division 36 and Division 46 or OAR Chapter 340, 
Division 103 or to a hazardous waste management facility that is not in 
compliance with OAR Chapter 340, Divisions 100 thru 106. 

(e) Ships hazardous waste without a manifest. 
(f) Ships hazardous waste without containerizing and marking or 

labeling such waste in compliance with OAR Chapter 340, Division 102. 
(g) Fails to immediately report to the Oregon Accident Response System 

(Oregon Emergency Management Division) all accidents or other emergencies 
which result in the discharge or disposal of hazardous waste. 

(h) Is an owner or operator of a hazardous waste storage or treatment 
facility and fails to comply with any of the following: 

(A) The closure plan requirements of Subpart G of 40 CFR Part 264 or 
Part 265; 

(B) The closure cost estimate requirements of Subpart H of 40 CFR Part 
264 or Part 265; 

(C) The financial assurance for closure requirements of Subpart H of 
40 CFR Part 264 or Part 265; or 

(D) The financial liability requirements of Subpart H of 40 CFR Part 
264 or Part 265. 

(3) Not less than one hundred dollars ($100) nor more than ten 
thousand dollars ($10,000) for each day of the violation upon any person 
w~: 

(a) Violates an order of the Commission or Department. 
(b) Violates any other condition of a license or written authorization 

or violates any other rule or statute. 
(4) Any person who has care, custody or control of a hazardous waste 

or a substance which would be a hazardous waste except for the fact that it 
is not discarded, useless or unwanted shall incur a civil penalty according 
to the schedule set forth in this section for the destruction, due to 
contamination of food or water supply by such waste or substance, of any of 
the wildlife referred to in this section that are the property of the 
state. 

(a) Each game mammal other than mountain sheep, mountain goat, elk or 
silver gray squirrel, $400. 

(b) Each mountain sheep or mountain goat, $3.500. 
(c) Each elk, $750. 
(d) Each silver gray squirrel, $10. 
(e) Each game bird other than wild turkey, $10. 
(f) Each wild turkey, $50. 
(g) Each game fish other than salmon or steelhead trout, $5. 
(h) Each salmon or steelhead trout, $125. 
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(i) Each fur-bearing mammal other than bobcat or fisher, $50. 
(j) Each bobcat or fisher, $350. 
(k) Each specimen of any wildlife species whose survival is specified 

by the wildlife laws or the laws of the United States as threatened or 
endangered, $500. 

(1) Each specimen of any wildlife species otherwise protected by the 
wildlife laws or the laws of the United States, but not otherwise referred 
to in this section, $25. 

Stat. Auth: ORS Ch. 459 
Hist.: DEQ 1-1982. f. & ef. 1-28-82; DEQ 22-1984. f, & ef. 11-8-84 
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Chap. 685 OREGON LAWS 1985 

ital investment to which the taxpayer otherwise may be 
entitled under this chapter for such year. 

(7) Upon any sale, exchange, or other disposition of 
qualifying business, notice thereof shall be given to the 
Environmental Quality Commission who shall revoke the 
certification covering the capital investment of such busi
ness as of the date of such disposition. The transferee may 
apply for a new certificate under section 5 of this 1985 
Act, but the tax credit available to such transferee shall be 
limited to the amount of credit not claimed by the 
transferor. The sale, exchange or other disposition of a 
partner's interest in a partnership shall not be deemed a 
sale, exchange or other disposition of a business for 
purposes of this subsection. 

(8) Any tax credit otherwise allowable under this 
section which is not used by the taxpayer in a particular 
year may be carried forward and offset against the tax
payer's tax liability for the next succeeding tax year. Any 
credit remaining unused in such next succeeding tax year 
may be carried forward and used in the second succeeding 
tax year, and likewise, any credit not used in that second 
succeeding tax year may be carried forward and used in 
the third succeeding tax year and any credit not used in 
that third succeeding tax year may be carried forward and 
used in the fourth succeeding tax year, and any credit not 
used in that fourth succeeding tax year may be carried 
forward and used in the fifth succeeding tax year, but may 
not be carried forward for any tax year thereafter. Credits 
may be carried forward to and used in a tax year beyond 
the years specified in section 4 of this 1985 Act. 

(9) The taxpayer's adjusted basis for determining. 
gain or loss shall not· be further decreased by any tax 
credits allowed under this section. 

Approved by the Governor July 13, 1985 
Filed in the office of Secretary of State July 15, 1985 

CHAPTER685 

AN ACT SB873 

Relating to hazardous waste; creating new provisions; and 
amending ORS 459.685. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. Section 2 of this Act is added to and 
made a part of ORS 459.460 to 459.690. 

SECTION 2. (1) Any person who has care, custody 
or control of a hazardous waste or a substance which 
would be a hazardous waste except for the fact that it is 
not discarded, useless or unwanted shall incur a civil 
penalty according to the schedule set forth in subsection 
(2) of this section for the destruction, due to contamina
tion of food or water supply by such waste or substance, of 
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any of the wildlife referred to in subsection (2) of this 
section that are the property of the state. 

(2) The penalties referred to in subsection {1) of this 
section shall be as follows: 

(a) Each game mammal other than mountain sheep. 
mountain goat, elk or silver gray squirrel, $400. 

(b) Each mountain sheep or mountain goat, $3,500. 
(c) Each elk, $750. 
(d) Each silver gray squirrel, $10. 
(e) Each game bird other than wild turkey, $10. 
(f) Each wild turkey, $50. 
(g) Each game fish other than salmon or steelhead 

trout, $5. 
(h) Each salmon or steelhead trout, $125. 
(i) Each fur-bearing mammal other than bobcat or 

fisher, $50. 
(j) Each bobcat or fisher, $350. 
(k) Each specimen of any wildlife species whose 

survival is specified by the wildlife laws or the laws of the 
United States as threatened or. endangered, $500. 

(L) Each specimen of any wildlife species otherwise 
protected by the wildlife laws or the laws of the United 
States, but not otherwise referred to in this subsection, 
$25. 

(3) The civil penalty imposed under this section shall 
be in addition to other penalties prescribed by law. 

SECTION 3. ORS 459.685 is amended to read: 
459.685. (1) Any person having the care, custody or 

control of a hazardous waste or a substance which. would 
be a hazardous waste except for the fact that it is not 
discarded, useless or unwanted, who causes or permits any 
disposal of such waste or substance in violation of law or 
otherwise than as reasonably intended for normal use or 
handling of such waste or substance, including but not 
limited to accidental spills thereof, shall be liable for the 
damages to person or property, public or private, caused 
by such disposition. 

(2) It shall be the obligation of such person to collect, 
remove or treat such waste or substance immediately, 
subject to such direction as the department may give. 

(3) If such person fails to collect, remove or treat such 
waste or substance when under an obligation to do so as 
provided by subsection (2) of this section, the department 
is authorized to take such actions as are necessary to 
collect, remove or treat such waste or substance. 

(4) The director shall keep a record of all necessary 
expenses incurred in carrying out any clean-up projects or 
activities authorized under subsection (3) of this section, 
including reasonable charges for services performed and 
equipment and materials utilized. 

(5) Any person who fails to collect, remove or treat 
such waste or substance immediately, when under an 
obligation to do so as provided in subsection (2) of this 
section, shall be responsible for the necessary expenses 
incurred by the state in carrying out a clean-up project or 
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activity authorized under subsections (3) and (4) of this 
section. · 

(6) If the amount of state-incurred expenses under 
subsections (3) and (4) of this section are not paid to the 
department within 15 days after receipt of notice that 
such expenses are due and owing, the Attorney General, at 
the request of the director, shall bring an action in the 
name of the State of Oregon in any court of competent 
jurisdiction to recover the amount specified in the final 
order of the director. 

(7) The expenditures covered by this section 
shall constitute a general Jie!l upon the real and 
personal property of the person under an obliga
tion to collect, remove or treat the hazardous waste 
or substance described in subsection (1) of this 
section. 

(8) Within seven days after the department 
begins any clean-up activities under subsections 
(3) and (4) of this section, the department shall file 
a notice of potential lien on real property to be 
charged with a lien under subsection (7) of this 
section with the recording officer of each county in 
which the real property is located and shall file a 
notice of potential lien on personal property to be 
charged with a lien under subsection (7) of this 
section with the Secretary of State. The lien shaJl 
attach and become enforceable on the day on which 
the state begins the clean-up projects or activities 
authorized by subsection (3) of this section if 
within 120 days after such date, the state files a 
.notice of claim of"lien on real property with the 
recording officer of each county in which the real 
property charged with the lien is located and files a 
notice of claim of lien on personal property with 
the Secretary of State. The notice of lien claim 
shall contain: 

(a) A true statement of the demand; 
(b) The name of the parties against whom the 

lien attaches; 
(c) A description of the property charged with 

the lien sufficient for identification; and 
(d) A statement of the failure of the person to 

perform the cleanup or disposaJ as required. 
(9) The lien created by this section may be 

foreclosed by a suit in the circuit court in the 
manner provided by law for the foreclosure of 
other liens on real or personal property. 

Approved by the Governor July 13, 1985 
Filed in the office of Secretary of State July 15, 1985 

CHAPTER686 

AN ACT HB 3001 

Relating to insurance; creating new provisions; amending 
ORS 476.270 and 734.575; and appropriating money. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. ORS 734.575 is amended to read: 
734.575. (1) A member insurer may offset the assess

ment described in ORS 734.570 (3) first against its 
[premium or corporate excise tax liabilities to this state 
an assessment described in ORS 734.570 (3) at the] 
corporate excise tax imposed under ORS 317 .070, 
its gross. premiums tax imposed under ORS 
731.816 or both, and second against its fire insur
ance gross premiums tax imposed under ORS 
731.820, in that order. The offset may be taken at 
a rate of 20 percent of the amount of the assessment for 
each of the five calendar years following the year in which 
the assessment was paid. If a member insurer ceases doing 
business, all uncredited assessments may be credited 
against its [premium or corporate excise] tax liabilities 
referred to in this subsection for the year in which it 
ceases doing business. 

(2) Any sums acquired by refund from the association 
that have previously been written off by contributing 
insurers and offset against [premium or corporate excise] 
taxes as provided [in] under subsection (1) of this 
section, and are not then needed for purposes of ORS 
734.510 to 734.710, shall be paid by the association to the 
commissioner and [by him] deposited with the State 
Treasurer for credit to the General Fund of this state. 

SECTION 2. (I) Not later than the fifth day after 
the effective date of this Act, the Insurance Commis
sioner shall notify the State Treasurer of the total amount 
of assessments that member insurers have offset against 

· their fire insurance gross premium tax under ORS 
734.575 (1) for calendar year 1984. 

(2) The commissioner shall notify the State Treas
urer: 

(a) On or before July 1, 1986, of the total amount of 
assessments that member insurers have offset against 
their fire insurance gross premium tax under ORS 
734.575 (1) for calendar year 1985. 

(b) Before July l, 1987, of the total amount of 
assessments that member insurers have offset against 
their fire insurance gross premium tax under ORS 
734.575 (1) for calendar year 1986. 

(3) After each notification by the commissioner under 
this section, an amount equal to the amount under 
subsection (2) of this section reported in the notification 
or an amount necessary to fund the current legislatively 
approved budget of the Fire Marshal Division, whichever 
amount is less, is appropriated and shall be transferred . 
from the General Fund to the State Fire Marshal Fund. 

SECTION 3. Section 2 of this Act is repealed on 
June 30, 1987. 

SECTION 4. ORS 476.270 is amended to read: 
476.270. (1) If an insurance company has reason to 

believe that a fire loss to its assured's real or personal 
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A CHANCE TO COMr'll'IENT ON ... 

WHO IS 
AFFECTED: 

BACKGROUND: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

P.O. Box "1760 
Portland, OR 97207 

i3116/84 

ZF616 

Proposed Rule Amendment for Hazardous Waste Penalties 

Date Prepared: 
Hearing Date: 
Comments Due: 

January 8, 1986 
March 12, 1986 
March 12, 1986 

Persons who handle hazardous waste, including generators, air and 
water transporters, and owners and operators of hazardous waste 
treatment,. storage and disposal facilities. 

Chapter 685, Oregon Laws 1985 establishes a schedule of civil 
penalties against any person having the care, custody or control of a 
hazardous waste causing the destruction of wildlife due to 
contamination of food or water supply. 

In addition, existing rule OAR 340-12-068 contains a schedule of 
minimum civ.11 penalties for specified hazardous waste violations, 
ranging from $100 to $2,500, with a maximum of $10,000. Violations of 
groundwater protection, closure, post-closure, and financial assurance 
requirements have a minimum penalty of $100. 

Rule OAR 340-12-068 would be amended to:. 

1. Include the penalty schedule of Chapter 685, Oregon Laws 1965 for 
destruction of wildlife; 

2. Raise the minimum penalty for groundwater protection, closure and 
post-closure, and financial assurance violations of the hazardous 
waste program from $100 to $2,500; and 

3. Clarify that penalties may be assessed for each day of the 
violation. 

A copy of the entire proposed rule amendment is enclosed with this 
notice. 

0 Persons having control of a hazardous waste would be subject to 
penalties of specified amounts for the destruction of specified 
wildlife in addition to any other penalty provided by law. 

o Owners and operators of hazardous waste treatment, storage and 
disposal facilities would be subject to a minimum penalty (if 
assessed) of $2,500 for certain violations, including: 

(over) 

FOR FURTHER INFCRMA TION: 
Contact the person or division identified in the public notice by ceiling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



HOW TO 
COMMENT: 

WAT IS THE 
REIT STEP: 

ZF616 

... 

Failure to assure groundwater is protected; 
Failure to assure proper closure and post-closure activities 
will be.undertaken; and 
Failure to establish and maintain financial assurance 
mechanisms. 

A public hearing to receive oral comments is scheduled for: 

Wednesday, March 12, 1986 
10:00 a.m. 
DEQ Portland Headquarters 
Room 1400 
522 S.W. Fifth Avenue 

Written comments maybe submitted at the public hearing or mailed to 
DEQ, Hazardous and Solid Waste Division, Attn: Alan Goodman, P.O. Box 
1760, Portland, OR 97207, by March 12, 1986. 

For more information contact the DEQ Hazardous and Solid Waste 
Division at (503) 229-5913. 

After the public hearing, DEQ will evaluate the comments, prepare 
a response to comments and make a recommendation to.the Environmental 
Quality Commission at its regularly scheduled meeting on April 25, 
1986. 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: Environmental Quality Commission 

FROM: 
~L-__ 

Alan Goodman 
Hazardous and Solid Waste Division 

Attachment No. VI 
Agenda Item L 
3/25/86 EQC Meeting 

INTEROFFICE MEMO 

DATE: March 31, 1986 

SUBJECT: Hearing Officer's Report and Responsiveness Summary 
Proposed Amendment of Hazardous Waste 
Management Civil Penalty Schedule 
OAR 340-12-068 

On March 12, 1986, at approximately 10:00 a.m. in Room 1400 of the Yeon 
Building, at 522 SW 5th Ave., Portland, Oregon, a public hearing was held 
on the proposed amendment of OAR 340-12-068, Hazardous Waste Management 
Civil Penalty Schedule. Eight persons were in attendance and two persons 
testified. Written comments from two persons were also received prior 
to the hearing. Table 1 lists the participants in the hearing. 

Name 
Representing 

1. 

2. 

3. 

4. 

Llewellyn Mathews 
Northwest Pulp & Paper 
Assoc. 

Myrna Tienken 
Wescomp 

Connie Taylor 
Reidel Environmental 
Services 

Richard Salaz 
State of Oregon 
Department of General 

TABLE l 

Present 
at Hearing 

x 

x 

x 

x 

Testified 
At Hearing 

Submitted 
Written Comment 



Environmental Quality Commission 
March 31, 1986 
Page 2 

Name 
Representing 

Present 
at Hearing 

5. 

6. 

7. 

8. 

9. 

10. 

Charles Allen 
Pacific Power & Light 

Tom Bushard 
U.S. Printing Ink 

Tom Donaca 
Associated Oregon Industry 

Jim Brown 
Tektronix 

George Eliades 
Society of American 
Wood Preservers 

Danielle Green 
Oregon Environmental Council 

x 

x 

x 

x 

Testified 
At Hearing 

x 

x 

Submitted 
Written Comment 

x 

x 

x 

Several issues were raised that are proposed to be dealt with as follows: 

Issue 1 

Comment: 

Proposed new paragraphs (k) and (1) of OAR 340-12-068(1) appear to mandate 
insurance as the only means of meeting the liability requirements for 
sudden and non-sudden accidental occurrences. This conflicts with DEQ 
rules, 40CFR 264.147 and 265.147, which allow a financial test to be used 
to demonstrate financial assurance for liability. 

Department Response: 

The commentors believe that use of the term "liability coverage" 
in proposed 340-12-068(1) (k) and (1) means insurance and excludes the 
option of a financial test, as allowed in the hazardous waste management 
rules. It was not the Department's intent to restrict the mechanisms 
available to facility owners and operators to demonstrate financial 
assurance for sudden and non-sudden accidents. 

The Department has modified paragraphs (k) and (1), (now renumbered 
as (1) (d) (H) and 12) (h) (D)), to reference rather than restate the 
financial assurance requirements for facility owners and operators. The 
proposed rule amendment now reads "Is an owner or operator of a hazardous 
waste ••• facility and fails to comply with the financial liability 
requirements of Subpart Hof 40 CFR Part 264 or 265." 
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The Department has made similar revisions to the format of pro-
posed 340-12068 (1) (d) through (y) (now renumbered as (1) (d) (A) through 
(G) and (2) (h) (A) through (D)). These revisions reference rather than 
restate the substantive requirements for groundwater monitoring and 
protection, closure, post-closure and financial assurance. The revisions 
make the proposed rule amendments more concise. 

Issue 2 

Comment: 

Violations of groundwater monitoring and protection, closure, post-closure, 
financial assurance and liability requirements are essentially "paperwork" 
violations and as such do not deserve a $2,500 minimum penalty. Two 
commentors recommended a $100 minimum penalty for these violations. One 
commentor supported the proposed $2,500 minimum penalty. 

Department Response: 

DEQ believes that waste handlers' compliance with these (and other) 
high-priority requirements offers real and significant environmental and 
public health protection. Conversely, failure to comply can significantly 
increase the risk that hazardous waste will enter the environment. Some 
examples are: 

1. Without adequate groundwater monitoring, hazardous waste being placed 
on the land, such as in landfills, surface impoundments or piles, 
could seep undetected through soil and contaminate groundwater. This 
potential even exists if the units are lined, since liners are not 
completely impermeable to all wastes and have been found to leak. 

2. Wastes stored in drums or containers will eventually have to be 
removed from storage and properly disposed. The waste handling 
equipment will have to be decontaminated and the waste storage area 
tested for any residual contamination from leaks, spills, etc. These 
are closure activities. If a storage facility owner/operator does 
not develop a cost estimate for closure, then the amount of financial 
assurance necessary to cover closure costs cannot be determined. 
Even if a closure cost estimate is developed, unless the waste handler 
has in place a financial instrument (trust fund, bond, etc.), there 
is no guarantee that the closure measures will actually be carried 
out. Closure and financial assurance requirements are intended to 
preclude the need for government to later assume responsibility and 
pay for cleanup and disposal of hazardous waste. 

(The Commission may recall that the importance of these requirements was 
an issue raised during discussions of DEQ's Enforcement Guidelines for 
the Hazardous Waste Program.) 
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We believe that a related issue is indirectly raised by commentors. The 
existing minimum civil penalty schedule distinguishes between a storage 
and treatment facility on the one hand, and a disposal facility on the 
other. 

The minimum penalty for storing or treating a hazardous waste without a 
permit is $1,000 while the minimum penalty for disposing of hazardous waste 
without a permit is $2,500. The minimum penalty amounts purposely differ 
because DEQ believes these three types of waste handling activities pose 
different levels of environmental and public health risks. 

The Department believes it is appropriate to maintain this division between 
types of facilities when establishing minimum penalties for groundwater 
monitoring, closure, post-closure, financial assurance and liability 
violations. Therefore, the proposed rule amendments have been modified 
to set the minimum penalty at $1,000 if these violations occur by a storage 
or treatment facility, and at $2,500 if they occur by a disposal facility. 

Issue 3 

Comment: 

Liability coverage for non-sudden occurrences has become virtually 
unavailable nationally. Sudden occurrence coverage may not be available 
in the amounts required. These problems in obtaining insurance are created 
by Congress and must be resolved there. Given the fact that liability 
insurance is almost not available, a minimum penalty of $2,500 for failure 
to demonstrate liability coverage is unreasonable. The appropriate minimum 
penalty should remain at $100. 

Department Response: 

DEQ recognizes that the (lack of) availability of liability insurance for 
hazardous waste facility owners and operators is a national problem. 
When EPA promulgated the liability coverage requirement, comments from 
the public, Congress, regulated industries, state agencies and insurance 
companies indicated widespread support and virtually no opposition. 
However, due to several factors, the liability insurance market today for 
hazardous waste facilities is almost dried up and what is available is 
extremely costly. 

In response to the situation, in the August 21, 1985 Federal Register 
(attached) EPA proposed alternative regulatory approaches to addressing 
the liability coverage problem. These included: 

maintaining the existing requirements 

clarify the required scope of coverage and/or lower the limits 

authorize other financial responsibility mechanisms 
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authorize waivers 

suspend or withdraw the liability coverage requirements 

It should also be noted that insurance is not the only means to provide 
financial liability assurance. The existing rules provide a financial 
test, which is based upon tangible net worth and working capital amounts 
and ratios. 

In recent discussions with EPA, DEQ has learned that EPA will soon publish 
rule changes in response to its August 21, 1985 request for comments. 
EPA apparently will retain the financial liability requirement, but make 
available another mechanism, the corporate guarantee, for meeting it. 
At this time, we are unable to estimate how much relief will occur from 
another mechanism being approved for use. However, we believe EPA's 
retention of liability coverage as a basic requirement for facility owners 
or operators is important to note. 

In response to the depressed state of the insurance market, DEQ has adopted 
an enforcement approach similar to that of EPA. The Department, in 
exercising its discretion, will not assess penalties if the facility 
owner/operator can substantiate good faith efforts at securing insurance. 
The factors used to evaluate good faith are listed on page 33906 of the 
August 21, 1985 Federal Register. 

Despite comments at the hearing, there is a high rate of compliance with 
the liability coverage requirements by Oregon's hazardous waste handlers. 

The compliance status is summarized in Table 1 below: 

Table 1 
Liability 

Requirement 
Number of Facilities 

Required to Comply In Compliance Insurance 
Financial 

Test 

1. 

2. 

Sudden occurrences: 
$1 million per 
occurrence and 
$2 million annual 
aggregate. 

Non-sudden occurrences: 
$3 million per occurrence 
and $6 million annual 
aggregate. 

14 12 6 

6 4 1 

DEQ believes a minimum penalty amount of $2,500 for failure to demonstrate 
non-sudden liability coverage is appropriate to the gravity of the 
violation. However, as indicated above, no enforcement action will be 

6 

3 

taken for failure to comply, if good faith efforts were made and can be 
substantiated. Therefore, no change was made to the rules to address this issue. 
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Issue 4 

Comment: 

OAR 340-12-068!1) (c) should be deleted because it is a statutory 
requirement which is self-executing. 

Department Response: 

OAR 340-12-068(1) (c) pertains to cleanup of hazardous waste illegally 
disposed. The Department did not propose to amend 340-12-068(1) (c). 
Repeal of this paragraph without proper prior notice would conflict with 
Oregon's Administrative Procedures Act. Therefore, no action is proposed 
to address this issue. 

(The Department does propose, however, to change the reference 
in 340-12-068(1) le) from "ORS 459.685" to "ORS 466.205" to conform to the 
Secretary of State's recent recodification of ORS 459.) 

Issue 5 

Comment: 

Proposed new Section (4) of 340-12-068 is unnecessary because state food 
and water supplies are adequately protected under current state and federal 
law. The section would expand the scope of hazardous waste to include 
things such as process waste which are not legally defined as hazardous 
waste. 

Department Response: 

New section (4) is a codification of the hazardous waste-related civil 
penalty provision of Chapter 685 of Oregon Laws 1985. Section 2 of Chapter 
685 (codified as ORS 466.890) established a penalty schedule for 
destruction of wildlife due to contamination of food or water supply by 
hazardous waste. The need or desirability for this penalty schedule 
has been addressed by both the Oregon Legislative Assembly and the 
Governor and reflected by their approvals. The Department believes 
it would be inappropriate to not include this penalty schedule in 
Division 12 of its rules. 

The penalty schedule does not expand the definition of hazardous waste, 
as the comnmentor has asserted. No changes to the proposed rule are 
necessary to address this issue. 

A. Goodman:y 
(503) 229-5254 
ZY2541 
Attachment 
April 9, 1986 
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Wednesday 
August 21, 1985 

Part Ill 

Environmental 
Protection ·Agency 
40 CFR Parts 264 and 265 
Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Faclllties: Llability Coverage; Proposed 
Rule 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 264 and 265 

[SWH-FRL 2865-7) . 

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment. Storsge, and Disposal 
FaciliUes: Liability Coverage 

AGENCY: Environmental Protection 
Agency. 

ACTION! NOtice of proposed rulemaking 
and request for comment. 

SUMMAAV: 'rbe Environmental Protection 
Agency (EPA or Agency), con~idering 
whether to revise the finaricial 
responsibility requirements in 40 CFR 
S_ections 264.147 and 265.147. 265.151 (i] 
and (j), is today requesting comments on 
the availability of insurance to satisfy 
the existing liability coverage 
requirements for owners and operators 

. of hazardoµs waste "facilities and.on 
methods for the Agency to address 
potential restrictions in the availability 
of coverage. Owners and operators 
reportedly have encountered difficulties 
in obtaining insurance neces~ary to 
comply wi~ these requirements. 

EPA iS considering whether any 
revisions to 40 CFR Sections 264.147 and 
265.147 Bre n0ce_ssary in light of the 
<,:urrent ·state of the insurance market 
This rule sets forth several regul8tory 
options under co~sideration _by the 
Agency, and also requests comments .on 
a range of subjects relate.d to the 
availability of insurance policies that· . 
may be used lo comply with the liability 
coverage requirements. [Other 
alternativ_es considered by "EPA would 
require new legislation and are not 
considered in this proposal] 
DATE: Comments riiust be submitted on 
or be~ore September 20, 1985. 

ADDRESSES: Comments may be mailed 
to Docket Clerk, .Office of Solid Waste 
(WH-562). U.S. Environmental 
Protection Agency, 401 M Street, SW .. 
Washington, D.C. 20460. Comments· 
received by EPA may be inspected in 
Room S-212. U.S. EPA, 401 M Street. 
SW .. Washington. D.C. 20460 from 9:00 
a.m. to 4:00 p.m., Monday through . · 
Friday, excluding holidays. 

FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline. toll free, at (BOO) 424-
9346 or at (202) 382-3000: For technical 
information, contact Susan Hughes 
Office of Solid Waste [WH-562], U.S. 
Erivironmental Protection Agency, 401 M 
Street. SW .• Washington. D.C. 20460 
(202) 382-4761. 

SUPPLEMENTARY-INFORMATION: The 
contents of today's rule are listed in ihe 
following outline: 

I. Background 

A. Current Liability Coverage Requirements 

8. Liability Insurance for RCRA. Fficilities 

1. Policy Types 
a. CGL Policies -
b. EIL Policies 

2. Ree.sans for Market Conditions 

· JI. Req1:1est for Comments -

for hazardous waste managem~nt 
facilities: there was virtually no 
Opposition to such a requirement. 

On April 16; 1982, EI' A promulga led 
regulations requiring owners and 
operators to demonstrate liability 
coverage during the operating life of the 
facility for bodily injury and property 
damage to third parties resulting from 
facility operations (47 FR 18654). Under 
the liability coverage regulations (40 
CFR 264.147 and 265.147), owners and 
operators of all types of TSDFs are 

A. Current Market Situation and Reasons for_ required to demonstrate, on a per firm 
basis, liability coverage for sudden and 
accidental occurrences in the amount of 
$1. million per occurrence and $2 million . 
annual aggregate, exclusive of legal 
defense costs. Owners and operators of 
surface impoundments, landfills, and 
land treatment facilities are also 
required to qemonstrate, on a per firm 
basis. liability coverage for nonsudden 
accidental occurrences in·the amount of 

Its Decline ' 

B. What Will Improve the Market 

C. "lnsurability" 

ID. Possible Regulatory Appioaches to 
Potential Problems · 

A. Maintain-the Existing Requirements 

B. Clar1fy·ths Required Scope oj.Coverage 
and/or Lowei the Limits 

. C. Authorize Other Financial Responsibiiity 
. Mechanisms 

-D. Authorize Waivers -

E. Suspend or Withdraw the Liability 
Coverage Req~irements 

IV. Exet:utive Order 12291 

V. Paperwork Reduction Act 

VI. Regulatory F1ex.ibility Act 

1. Background 

A. Current Liaqility Coverage 
Requiremen_tf! 

Section 3004(a)(6) of the Resource 
Conservation and; Recovery-Act · 
(RCRA). as amended, requires EPA to 
establish financial responsibility 
standards for Owners and operators of 
hazardous waste management facilities 
as may be necessary or desirable to 
protect human health and the 
environment. 

EPA promulgated the financial 
responsibility standards for both 
liability covera.ge and financial 
assurance for closure and post-closure 
care on January 12, 1981. On October 1, 
1~81. EPA deferred the effective date of 
the_regulations governing liability 
coverage and announced its intent to 
publish a proposal to eliminate the 
liability requirements (48 FR 48197). The· 
Agency at that time questioned whether 
those requirements were necessary· or 
desirable to meet the requirements or 
RCRA. In response to that 
announcement EPA received 
cOnsiderable comment from the public, 
regulated industries, insurance 
companies, members of Congress, and . 
State agencies. These comments 
indicated wideSpread support for a 
Federal liability coverage requirement 

. $3 million p-er occurrence and $8 million 
annual aggregate, exclusive of legal 
defense costs. "First-dollar" coverage is 
required; the amount of any deductible 
mrist be covered by tlie insurer, with 
right of reimbursement from the insured. 
Financial responsibility can be 
·demonStrated through a financial test, 
liability insurance, or a combination of 
the two. 

The requirements for coverage of 
sU.ddei:i accidental occurrences became 
effective on July 15. 1982. The 
requirements for nonsudden accideµtal 
_occurrences were phased in gradually. 
Firms with annual sales or revenue of 
$10 ri:rilliofi or more were required to 
submit evidence of this coverage by 

·January 16, 1983. Firms with annual 
sales or revenue of $5 million to $10 
million were required to submit 
evidence of coverage hy January 18, 
1984. All other firms \Vere required to 
demonstrate such coverage by January 
18. 1985. 
- The requirements assure that funds 

will be available for third parties 
seeking compensation for bodily injury 
and property damage arising from 
facility operations. Furthermore, 
insurance is a vital part of the Agency's 
regulatory program for improving 
environmental manage:rr..ent practices of 
insured parties. It is also less Federally
intrusive than. other approaches such as' 

·provision of insurance by the Federal 
Government. In addition, by offsetting a 
degree of activity-related risk, insurance 
fosters broad participation in hazardous 
waste management. The requirements 
may also instill public confidence in 
hazardous Waste management activities 
and help to gain public support for the 

~ siting of new and improved facilities. 
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_Congress has also expressed its 
support for fmancial responsibility 
requirements. Section 213- of the 
Hazardous and Solid Waate 
Amendments of 1984 (RCRA section 
3005(e]] provides for the termination of 
interim status for all land disposal 
facilities by November 8, 1985, unless: 
(1) The owner or operator applies for a 
final determination regarding the 
issuance of a permit by that date and (2) 
certifies that the facility is in compliance 
with all applicable groundwater 
monitoring.and finencial responsibility 
requirements for liability coverage, 
closure, and post·closure care. 

Failure to comply with the liability 
-requirements can 'have other significant 
ramifications. First, § 270.14(b)(17) 
requi~s that en owner-or op_erator 
demonstrate compliance with the RCRA 
liability requirements in the Part B 
permit application. The Agency may 
experience extreme difficulties in 
issuing RCRA permits without a 
demonstration of compliance in 
accordaI:tce with the requirements in 
§ 264.147. Second, most authorized 
States have liability fequirements in 
effect that are equivalent to the existing 
Federal requirements. Therefore. in the 

. absence of any action by the Agency, 
owners and operators are still subject to 
RCRA requirements in authorized 
States. Consequently, until the States 
amend their regulations, owners and 
ope_rators would still be unable to certify 
compliance with RCRA liability 

- requir·ements and they will lose interim 
status. Third. the owner or operator may 
be subject to citizen suits under RCRA 
section ·7002 or Agency or State 
enfofcement efforts. In addition, 
publicly-held firms unable to comply 
might be required to disclose 
information about their noncompliance 
on their Securities and Exchange 
Commission (SEC] lll-K and 10-Q 
filings. (See 17 CFR Part 229.) If the 
inability to comply with the RCRA 
liability coverage requirements might 
force a firm to close down a ·facility or 
plantand that fact is deemed·"~aterial" 
(i.e., import.ant to a reasonable investor 
in securities issued by that firm), then 
that fact migbt need to be disclosed. 

Also, if a firm believes that a legal 
proceeding might be instituted against it 
because of a failure to comply with the 
liability coverage require-in.ents, the firm 
may be required to disclose that fact. 
Some Agency action may be desirable 
to forestall serious difficulties arising 
from a widespread failure to comply 
with the liability coverage requirements 
due to a general lack of available 
insurance coverage. The Agency intends 

to promulgate one of the options in this 
notice by November 8, 1985. 

B. Liability insurance for RCRA 
Facilities 

1. Policy Types 

Two basic types ofllability coverage 
are available to· cover third party bodily 
injury and property damage caused by 
RCRA facility operations• 
comprehensive general liability (or CGL 
policies) and environmental impairment 
liability (or EIL policies). The terms and · 
availability of these two types of 
policies vary significaotly. Both types of 
insurance are sold to a wide variety of 
firms in addition to owners end 
operators of RCRA facilities. 

There are two basic distinctions in 
policy types: claims-made and 
occurenCe based. Under a claims-made 
insurance policy, coverage is triggered 
ortty when claims are made during the_ 
policy period. Insurers use the claims
made format to relieve themselVes of the 
burden.of claims brought long after the 
original occurrence and to. reduce the 
difficulty of predicting the number of 
claims that will be made and the amount 
of damages that may be awarded. An 
occurrence based poli~y covers claims 
arising from the events· that occur during 
the policy period, regardless of when the 
claim is filed. 

The period of coverage Under claims
made policies may: be further expanded 
or restricted by incorporation of 
"discovery period" or ''retroactive 
period" provisions. The disc;iovery period 
provision in a claims-made 'policy 
provides that an insured, for the 
payment of an additional premium, may 
obtain an extension of coverage 
following expiration of the policy, for 
losses occurring during the· policy period 
but which are not brought until after the 
policy's expiration. It is sometimes 
referred to as an extended reporting 
period. The retroactive date in a claims-· 
made policy limits coverage to damages 
caused by occurrences that occurred 
subsequent to that 11:ate. 

a. CGL Policies. CGL policies have 
been widely available for decades. They 
cover all types of third party damages, 
except those specifically excluded, and 
therefore cover many types of damages 
in addition to injuries caused by 
releases of hazardous wastes. CGL 
policies are generally issued on 8.n 
occurrence basis. As a result of this 
policy feature and ofuncertainty.ab9ut 
what circumstances in the chain of 
events leading to third party damages 
constitute an "occurrence," insurers may 
be required to defend end/or indemnify 
parties they insured many years in the 
past. Most standard CGL poliqies issued 

since the early 1970's have. excluded 
from coverage those damages.caused by 
the release of a pollutant that is not 
"sudden and accidental." A standard 
version of the exclusion states-that the 
insurance does not apply "to bodily 
injury or property damage arising out of 
the discharge, ·dispersal, release or 
escape of smoke, v,.a.pors, soot, fuffies, 
acids, alkalis, toxic chemicals, liquids or 
gases, waste materials or other irritants, 
contaminants or pollutants into or upon· 
land, the atmosphere or any 
watercoUI'9e or, body of water; but this 
exclusion does not apply if such 
discharge, dispersal, release or escape is 
sudden and accidental." · 

Recently, some courts have found 
pOllution exclusion c,Iauses am~iguous 
and, in accordance with accepted 
principles of contract law, have 
interpreted the ambiguity in favor of the 
insured. Keene Corp, v. JNA, 667 F. 2d 
1034 (D.C. Cir. 1981), cert. denied, 455 
U.S. 1007 (1982); Farm Family Mutual 
Insurance Co. v. Bagley, 64 A.O. 2d 1014, 
409 N.Y.S. 2d 294 (4th Dept. 1978); 
Jackson Township Municipal Utilities 
Authority v. Hartford Accident and 
lndemnity Co., 186'.N.J. Super.156, 451 
A2d 990 (1982). As a result, insurers 
claim they-are beins-.Wcced to defend 
and/or indemnify theli insureds for risks 
they did not knowingly assume when 
the policies were issued. On the other 
hand, some.mtBts have interpreted the 
polic::ies narrowly and accepted the 
exclusion. Barmet of Indiana v, Security 
lnsuronce Group, 425 N.E. 2d 201 (Ind. 
App.1981); National Standard 
Insurance Co. v. Continental Insurance 
Co., CA-3-81-1015-1 (N.D. Tex. October 
4, 1983); Great Lakes Container Corp. v. 
National Union Fire Insurance Co .• 727 
F. 2d 30 (1st Cir. 1984); and American 
States lnsurance Co. v. Maryland 
Casualty Co., Civ. No. 82-70353 (E.D. 
Mich. July 3, 1984). 

The insurance.indus.tr.t~s responded 
to these interpl'C'fations- m several ways. 
First, standard CGL policy forms are 
being rewritten to exclude all damages · 
causd by pollution.~A new CGL form 
developed by the In'Strl'Bnce Services 
Office (ISO) will exclude all pollution 
liabilities. This form has been filed for 
approval with many State insurance 

_. commissions ... Buy-backs" of coverage 
for damages caused by sudden and 
accident releases are expected to be· 
available under these policies. BuY back 
is a type of coverage excluded under the 
basic terms of the policy which cnn be 
included for the payment of an 
additional premium. Second, pending 
the approval of a revised CGL foim, 
many insurance companies are .issuing 
some CGL policies with a restrictive 
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en~orsem.ent excluding all coverage of 
damages caused by pollution. Third. the 
insurance industry ·has also considered 
issuing CGL policies on a claim~-made 
basis, rather than an occurrence basis. 
This change will generally require 
amending the standard CGL policy 
forms and approval by State insurance 
commissions. Fourth, insurers are 

· responding by reducing the availability 
of coverage. The CGL policies that cover 
sudden and accidentalreleases have 
reportedly been difficult to obtain and 
costly for firms that manage hazardous 
wastes or toxic.substances. 

b. Ell Policies. Environmental 
impairment liability (EIL) policies are 
designed specifically to cover third 
party damages caused by pollution, and 
therefore are nal'l'ower in scope than 
CGL polii:lesc Virtually all EIL policies 
are.issued on a claims-made basis. ElL 
policies can be purchased 10 cover third 
party damages caused by either -
nonsudden Utcidents only c;>r both 
sudden end nonsudden incidents 

EIL policies are a relatively·recent 
phenome.non. Between the early 1970's 
and 1981, coverage-was- generally 
unavailable for nonsudden releases. 
Only a.few- exCess and- smp1us· lines 
insurers offered such coverage. F..xcess 
and surplus lines are a desi8nation that 
a State gives to insur3nce.companles 
that'provide insurance that"is not · 
readily available from companies 
licensed ot "admitted" to transact 

' busines in that State. Because such 
companies are not regulated direCtly, 
States often control their ability to 
transact biJsine!ss by regulating brokers 
and agents. By 1981, a market for 
nonsudden poll.ution liability coverage 
developed because of increasing public 
awareness of injuries caused by toxic 
substances and the Agency's proposed 
RCRA liability coverage requirements. 

.Many insurance· companies entered 
the initial pollution liability market. The 
Pollution-Liability Insurance Association 
(PUA), a reinsurance pool, was 
established in October 1981 with 37 
member companies. The PLIA now· has 
42 members. At least a dozen other U.S. 
insurance companies and several 
London·based insurers also marketed -
EIL policies. 

The market for EIL policies reportedly 
has changed dramatically in the last 
year or two. The number of insurers 
offering coverage has apparently 
dei:lined significantly. Some of the 
largest Ell.. insurers such as Shand, 
Morahan and Co. Inc .. and Stewart 
Smith Mid-America,.Inc. withdrew from 
the market Based on anecdotal 
evidence, the cost of coverage has 
apparently increased singificantly while 
policy limits have declined. For 

example, a company reported to EPA 
that it re~ently purchased a policy with 
liniits or $3 million per occurrence and 

. $6 million annual aggregate, the 
minimum acceptable_limits for 
nonsudden accidental occurrences 
under the RCRA requirements, for 
$99,000. A year earlier they purchased a 
policy with limits of $20·million per 
occurrence and $20 million annual 
aggregate for about the same price. 

2. Reasons for Market Conditions 

A wide variety of explanations have 
been given for the apparent reduced 
availabililty and increased cost ofEIL 
coverage for RCRA facilities and other 
installations. These.reasons include: 
lOsses due to· low premiums and large 
claints (reducing the availability and 
lncte_asing the price! of reirisur~nce ); 
difficulty of setting premiums based on 
risk; judicial interpretation of policies 
favoring insureds; lack of compliance . 
with liability requirements; and the 
tragedy in Bhopal, India. Also, some 
insurers have suggeSted that another, 
possible factor bearing on the 
availability of Ell.. coverage is the 

. apparent lack of demand for such 
coverage because of the lack of 
compliance with RCRA liability 
coverage requirements. 

In addition, _over the past four yea.rs, 
· both the primary insurance and 
reinsurance· industries have incurred 
large underwriting losses throughout the 
property and ·casualty market sector. In 
1984, prOperty and casualty insureres 
suffered a net loss of $3.55 billion, the 
fifSt net loss for the insurance industry 
since 1906, the year of the San Francisco 
earthquake. · 

One reason for the insurance industry 
losses is declining interest rates. \Vhen 
iD.terest rates were hi-gh in recent years, 
the insurance industry was ~illing to 
write policies at a "loss"- in order to 
obtain money that could then be 
invested for·a net profit. Consequently, a 
highly competitive insurance industry 
often accepted premiums that 
apparently did not adequately reflect 
accepted policy risks. However, 
declining interest rates have reduced 
investment income and insurers are no 
longer able to offset policy "losses." 

It is·important to note that insurance 
industry profits. like the stock market, 
are subject to changing economic 
conditions that are often cyclical. During 
periods when economic conditions 
resulfiri large insllrance industry losses.
the insurance industry may respond by 
curtailing their riskiest policies. This 
response is due in part to the insurance 
industry's need to maintain a sufficient 
ratio of premiums to reserves; In this 

case, RCRA insurance is among the 
curtailed policies. _ 

Reinsurance is a mechanism which 
· spreads losses and risks by broad· 

participation. Reinsurers provide 
coverage tO insurance companies for 
excess-losses sustained in a certain line 
or lines of coverage. Reinsurance acts as 
an incentive for insurance companies to 
continue writing policies in "tight" 
markets. Therefore, conditions in the 
reinsurance marketplace significantly 
affect the price, amount and type of 
primary lnsurance availilble to potential 
insureds. The abundance of inexpensive 
reinsurance in recent years Was a major 
factor fueling competition among 
primary and excess insurers. ReinsurE!rs 
ha·ve decided to raise rates and 
restructure major factor fueling 
comp"etition among primary end excess 
the risks they will underwrite because 
the primary. insurers have not 
adequately screened the risks tl1ey 
underwrite. The result of tighter control 
by reinsurers is a decrease Jn the 
availability of policies written by 
primary insurers In the affected lhieS of 
coverage. For example, the Hartford 
Steam and Boiler Inspection and . 
Insurance Company and Environmental 
Risk Assessemerit Service 
(International) Ltd., a major London- . 
based pool of 15 EIL insurers, stopped 
writing pollution coverage last year 
when they could not find reinsurance. 

As we understand it. the insurance 
industry contends that RCRA insurance 
is a high risk proposition for several 
reasons. First, there is a lack of actuarial 
data to establish realistic premiums that 
adequately reflect risk. Second, there is 
a lack of acceptable-and universally 
applied risk analysis methods. Third. 
there is a social perception that 
hazardous waste has not been end 
cannot be adequately managed. The 
insurance industry contends that this\ 
perception will ultimately lead to 
several costly effects: third party claims 
for virtually all policies that they 
underwrite; a subsequent duty to defend 
against these claims: resultant high 
litigation costs; and policy losses due to 
court ,rulings in favor of the insured for 
coverage that the insurer did not intend 
to provide. 

Litigation costs and court rulings on 
coverage of hazardous waste related 
·claims, at present. appear to be two 
factors of great concern to the·insurance 
industry. As noted above, some recent 
court rulings have narrowly interpreted 
the·standard "pollution exclusion" in the 
standard CGL form, following the 
judicial tradition of interpreting 
ambiguJties in insurance contracts 
against the insurer. In several rulings, 
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coverage was held to apply to third 
party off-site bodily injury.and property 
damage claims. The courts have-also 
freque.ntly ruled that the statute of 
limitations does not begin Jn a 
hazardous waste 'tort case until a victim 
knew or reasonably should have known 
of his or her injury. Therefore, where 
CGL policies-allows occurrence made 
claims, coverage may be provided Jong 
after the policy has expired. 

While the narrow judicial 
interpretations of policy exclusions for 
nonsudden pollution do Iiot explain the 
insUl'ance industry's reluctance to issue 
nonsudden policies, the industry is 
concerned that such rulings, in effect, 
force insurers to assume liability for 
obligations they allegedly never 
knowingly agreed. by contract to 
assume, and for which they collected no_ 
premium. Thus, insurers claim they 
cannot rely on the terms and conditions 
of their policy contracts to estblish the 
Scope of coverage from which insurers 
ultimately estimate potential liability 
risks.and establish policy premiums. 

The insurance industry places a large 
portion of the responsibility for 
insurance industry losses on a legal 
system that encourages suits against 
"deep pockets" and Federal and State 
liability provisions. However, this 
problem may also be attributed to 
ambiguous insurance contracts that 
created_hlgh potential exposure to 
insurers. In fact. when the pollution 
exclusion was inserted into the CGL 
policy in the 1970's, some insurers 
argued _that the pollution exclusion 
language did ~at clarify coverage, but 
rather only confused the definition of an 
occurrence warranting coverage. In 
addition, hazardous waste management 
was not a high profile public issue 
during the early 1970's. Therefore, it is 
possible that the instirance industry 
inserted the pollu~ion exclusion clause 
into the CGL policy aware of its 
potential ambiguity but unaware of the 
·magnitude of its potential implication.· 

This explanation finds further 
corioboration in cmrent insurance 
industry efforts to elinlinate policy 
ambiguities. More restrictive CGL 
policies are now being drafted. Pollution 
coverage for both sudden and 
nonsudden events will be offered 
through EIL policies on a·claims-inade 
basis. However; it may be some time 
before the insurance industry has 
recovered from its current economic 
condition and is willing to provide_ 
sufficient. EIL coverage. -

Finally; the recent tragedy in Bhopal, 
India, has further beightened insurers' 
concerns aboufthe riskiness of toxic 
substances. Insurers are concerned 
about being required to pay for·cleanup 

costs under the strict, joint and several 
liability standard of the Comprehensive 

. Environmental Reponse, Compensation, 
and Liability Act of 1980 [CERCLA). The 
insurers' concerns regard future 
liabilities at CERCLA sites for which 
they had Written liability coverage 
policies when the facilities were 
managed under RCRA. 

Despite the recent publicity about the 
lack of insurance for owners and 
operators of hazardous waste 
management facilities and other firms 
that handle toxic substanc:es, the 
PliJllution Liability Insurance Association 
(PL!A) has reported to the Agency a 
recent increase in its sales of EIL 
policies. During the ;fifst quarter of 1965, 

· PI.IA sold more EIL policies and 
collected more premiums than in the 
previOus year. In 8.ddition, American 
Home/National Union Insurance 
Companies- in the. American 
International Group~ and The Travelers 
Insurance Company are still writing 
RCRA liability coverage. However, 
TraJTe!ers and PI.IA apparently only 
write coverage for.firms which carry 
other insurance with their Company. 

11. Request for Comments 

This section of the notice requests 
comments in foUI'. areas: (1) The current 
market for insurance policies that may 
satisfy RCRA· liability coverage
obligations and reascins for the present 
state of the insurance market, 
particularly with regard te> availability. 
and rates; (2) what actions or events 
might improve the market; (3) what 
types of firms, facilitieS, and ri.~ks are 
not insurable; and (4) alternative 
regulatocy approaches that the Agency 
may adopt in addressing possible 
problems. In answering the questions 
that follow, commenters are requested 
to distinguish, where possible, the 
different types of insurance policies: 
CGL policies that cover sudden and 
accidental releases, EIL coverage for 
sudden and accidentcil releases, and EIL 
coverage for nonsudden and accidental 
releases. Although the primary focus of 
the Agency ia on coverage for operating 
RCRA facilities, relevant comments on 
the insurance market for other types of 
firms and facilities will al~o be 
appreciated. 

A. Market Situation 
_To determine if need exists for 

n;i.odification of federal requirements due 
to limitations in the availability of third 
party liability- insurance covering the 
operation o!RCRAfacilities, the Agency 
needs a Clear and detailed 
understanding of the cUJTent availability 
of-insurance. Among the questions that 
must be addressed are tbe followingi 

What insurance companies are 
currently offering.EIL and/or CGL 
coverage for RCRA facilities? How 
many insurance companies that 
previously offered E1L coverage have 
withdrawn from the market either 
completely or selectively? Why did they 
withdraw? What amounts of coverage 
(per occurrence and annual asgregat_e) 
are available and what amounts are 
commonly sought for RCRA facilities? 
Are the current liability limits adequate? 
How do the-amounts of coverage 
purchased vary by the numbe< of 
facilities covered, process types,·wastes 
managed, and other factors? Is first
dollar ooverage available? Is coverage 
exclusive of legal defense costs 
available? 

What has been the experience of 
insurers and insureds under these 
policies? How many policies have been 
Canceled by the insurer? Why have 
these policies been canceled? How 
many claims based on events at RCRA 
facilities have- been paid? What ~aunt 
has been paid out in these cleims? How 
does this amount compare to the 
premiums collected? Do the policies and 
premiums create an effective incentive 
for facility owners to redu~e the risks 
they present? 

I-low much are the premiu.TTJs? How 
have they changed in the last three 
years? What _is the cost for the minimum 
acceptable amount of first-dollar 
coverage? What are the costs of higher 
levels of coverage? What are the most_ · 
iniportant factors influencing the cost of 
coverage (e.g., facility age, design, 
process types, _safety record, wastes 
handled)7 

What limitations are there in the 
availability of reinsurance? What 
companies offer reinsurance in this line 
of insurance? Why have the reinsurers 
withdrawn from the market? rue any 
captive insurance companies providing 
coverage for RCRA facilities? A captive 
insurarice c9mpany is an insurance 
company set up by a company or group 
of companies to insure their own risks, 
or risks comm.on to the group. Are any 
efforts underway to establish new 
captive insurance companies? What 
limits the establishment of such 
captives? 

What are the major effecits·of any 
limitations in the availa.bility of 
coverage for RCRA facilities? Have any 
fci.cilities closed solely because.of the 
lack of insurance at an affordable price? 
How will the availability and cost of 
insurance influence decisions of owners 
and operators of interim status facilities 
about whether to seek Part B permits? 
Are generators seeking greater lia~ility 
coverage because of a lack of coverage 
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by th,e commercial facilities that handle 
their wastes? . . . -

If sudden accidental occurrence 
coverage and/ or nonsudden accidental 
occ~nce coverag.e ls difficult or 
excessively expensive to obtain, why? 
What are the most impor_tant causes of 

. the limited availability of coverage? 
How important are the following factors: 

_ lack of demand frir coverage; court 
decisions that broadly interplet poli~ies 
in favor of the insured; the difficulty of 
predicting the likelihood of claims, the 
cost of defense, and the cost of 
judgments against the insured; the fear 
of being liable for cleanup costs under 
CERCLA or other laws; the capacity 
shortage in the property and casualty . 
insurance market; the lack of 
reinsUrance foi- environmental risks: and 
recent concern aroused by the -tragedy 
in Bhopal, India. 

B. Whal Will Improve the Ma1-ket 
The Agency recognizes that it has a 

limited ability to influence the 
availability of insurance for RGRA 
facilities. In lhis regard, the Agenc~ 
solicits comments addressing-what 
events or actions will increase the 
availability of coverage for owners and 
operators of RCRA facilities. What 
actions by the Agency,, if any, would 

,increase the availability of coverage 
that would satisfy the intent of the · 
Jiability coverage requirements? For 
example, what would be the impact of: 
increased Agency and State -
enforcement efforts to ensure 
compliance with the rules, which miijht 
stimulate demand for coverage; and/or 
clarification by EPA of the term "sudden 
ai::cidental occµrrences," so that it is 
expressly narrower than the 
interpretation some courts have-applied 
to that phrase In the CGL pollution 
exclusion? -

C. "lnsuraf?ility" 
One of the purposes of the liabilily 

coverage requirements is to encourage 
owners and operators ofRCRA faci~itiee 
to manage hazardous waste in an 
environme.ntally sound manner. Thus, 
!lie regulations may be judged 
successful if poorly designed or 
improperly managed facilities are forced 
to close because the risk of accidents . 
they present prevents them from 
obtaining insurance coverage at ari 
affordable price. However, if low risk 

· facilities that comply with all RCRA 
statutory and regulatory requirements 
are unable to obtain insurance coverage 
at a reasonable price, the liability · 

· coverage regulations may merit 
reconsideration. 

To better understand the relationship 
between risks presented by RCRA 

facilities and the availability of 
insurance, the -Agency requests 
comments' on the.following issues: 

What types of firms and facilities can 
obtain CGL and EIL coverage?'Who 
cannot. obtain cov.efagB at any price? 
What types of firms, facilities, or risks 
are reinsurers most hesitant to cover? 
Does it matter whether a facility has 
interim status or a permit? On what 
basis do insurers decide whether a 
facility or firm will be offered·coverage. 
and the cost of coverage? What is a 
"reasonable" range for premiums? How 
do these premiums compare to those set 
for parallel risks [e.g., product liability · 
coverage]? How do these factors differ 
for different types of policy coverage? 
What ·nsl< assessments are required 
before a CGL or EIL.policy will be 
issued for a RCRA facility? How does 
the market distingoish between disposal 
and D.op.disposal facilities for sudden 
and accidental coverage? Does the 
marketdistingiiish among land 
trea,trilent fBcilitj.es, surface 
impowidments, and landfills for 
nonsudden coverage? How does the 
market distinguish a~ong on-site 
facilities serving oruy the owner or 
operator? How does the market 
distinguish among off-site- commercial 
facilities? 

IiI. Possible Regolatory Approaches to 
Potential Problems · 

The Agency believes that' requiring 
insurance or other liabilify _coverage is 
desirable to protect human health and 
the environme"nt. However, in light of 
the present and potential difficulties 
enqountere_d by some TSDF owners and 
operat_ors in obtaining insurance . 
coverage, the Agency is considering 
taking one or a combination of the 
following five regolatory actions in 
response to the problem of possible 
limited insurance availability." These 
five responses are neither exh_austive 
nor mutually exclusive, and-the Agency 
is soliciting both comments on these 
approaches and suggestions for 
alternative responses. The Agency will 
find especially useful comments that 

· specify which alternative or 
combination of alternatives is preferred 
and why, the predicted benefits and 
costs of each 8.ltemative, and the extent 
to which each alternative will·assist the 
regulated community In obtaining 
liability coverage. . -

A.· Maintain the Existing Requirements 

If the Agency does not take any action 
designed to address !he problem of 
possible Insurance availability, then the 
liability requirements contained in 40 
CFR 264.147 and 265.147 remain in full 
effect. Owners and operators of disposal 

facilities who are· unable to procure 
insuranc~ Or s·atis-fy_ the financ_ial test, 
will, under the new amendm.ents, lose 
interim status. 

Of course, not all firms that are 
Unable to procure insurance will fail to 
meet the RCRA finanCial responsibility 
requirei:Dents: Iilari}i firms will instead 
demonstrate. financial responsibility by 
passing the financial test specified In 40 
CFR 264.147 or 265.147. Some owners 
and operators who are owned by 
corporations that satisfy the financial 
test may wish to transfer ownership or 
operation to the parent corporation. If 
the parent corporation can pass-the 
financial test fOr the facility's financial 
responsibility requirements,. the facility 
would then be in compliance with the 
liability requirement. fA transfer of 
ownership or operational:control" should 
be accompanied by a revised Part A]. 
However; it-iS possible that some 
facilities that follow environmentally 
sowid opera ting ·procedures and are, in 
some sense, "insurable,-"· may 
nonetheless be unable to retain intl~rim 
status or obtain-a RCRA permit, because 
the owners end operators can neither 
Pass the financial test nor obtain 
insur8.nce. 

The Agency has adopted a short term 
enforcement policy in response to_ the 
depressed state of the insurance market. 
The Agency will consider placing an 
owner or operator on a schedule of 
compliance tO get insurance if: (1) The 
Agency finds that providing for such a 
schedule is Consistent with the facility's 

·compliance with other RCRA 
requirements; and '[2] the facility can 
substantiate good faith attempts at . 
securing insurance. Failure to exercise 
the obligation to."obtain insurance or 

. unsubstantiated good faith claims will 
re$ult in appropriate enforcement · 
actions~ compliance orders \Vill be 
issued and penalties will be assessed 
when the owner or operator fails to 
make a good faith effort In accordance 
with specified criteria. 

Several factors-are used to define 
good faith including: submittal of a · 
complete application to insurance 
companies in a timely fashion, allo\ving -
for the insurance companies .to process. 
and issue the policy; submittal of an 
application. to "known'' suppliers of EIL 
insurance; submittal Of evidence of 
attempts to acquire insurance with 
known insurers by documenting the 
contracts made and the reasons given 
by the insurance companies for denying 
or delaying·the applications 

This enforcement approach-was 
established as an Interim measure, 
pending a more detailed analysis of the 
issue. The policy does not apply after ' 
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November 8, 1985, and will not (as 
presently stated) affect the requirement 
that interim status facilities certify 
compliance with the firiancial 
responsibility requirements as of that 
date. 

B. Clarify the Required Scope of 
Coverage and/or Lower the Required 
Levels of Coverage 

Limited insllrance avail8.bility may be 
caused by the unwillingness of the 
insurance industry to issue policies with 
the scope of coVerage specified by the 
regulations. U this is the case,- the 
Agency could address these concerns by 
clarifying the scope of coverage, and/ or 
revising the regulations to lower the 
minimum amounts of liability coverage 
riquired both per occurrence and on an 
annual aggregate basis, and/ or allow 
modest deductibles. 

The meaning of the terms 11sudden 
and accidental occurrences" and· 
"nonsudden and accidental 
occurrences'' could be specified in a 
inanner that is still conducive to 
protecting human health and the 
environment but also clarifies what type 
of liabilities must be covered. For 
example~ the term "sudden and 
accidental occurrences .. could be 
defined to be narrower than Some recent 
judicial interpretations of the phrase 
"sudden and accidental" in CGL 
policies. However, a clarification of 
terms by the Agency may not preclude 
continued judicial interpretation of 
policy coverage. . 

The Agency could also address the 
acceptability of claims-made policies, 
retroactive dates in claims~made 
policies, and certain exclusions_(e.g., 
cleanup costs, legal defense costs) in 
policies used to demonstrate liability 

· coverage. The Insurance Services Office 
[ISO) announced that ii is considering 
rewriting Its new CGL form to include 
legal defense costs within the policy 
limits. ISO is considering the change . 
because of concern-among both direct 
insurers and reinsurers over growing 
defense costs associated with CGL 
policies. ISO indicated that defense 
costs often exceed 30% of the cost of a 
claim paid under a CGL policy. A 

· summary of a study conducted by the 
Rand Corporation Institute for Civil 
Justice slates that plaintiffs received an 

·. average of 37% of the total payout by 
defenda.nls after deducting plantiffs' and 
defendants' litigation expenses. 

EPA requires owners or opera:tors to 
obtain liability coverage- exclusi-Ve of 
legal defense costs. This was done 
because_ allOWing defense cOsts to· be 
included within the policy limits might 
defense costs to be included within the 
policy limits might severely restrict the · 

amount of insurance coverage available 
lo compensate third parties. Unusually 
large legal defense costs could result in 
a significant erosion in the 
compensation available. This is a 
special problem for liability suits arising 
out of the operation of hazardous waste 
management facilities, as this is an area 
of expanding liability involvin~ 
potentially complex iss.ues related lo 
c~usation and damage. However, 
-insurers co·uld piece limits on defense 
costs as long as the policies specify that 
the levels of coverage required by EPA 
are guaranteed _before defense costs are 
absorbed. 

In addition, premiums could more 
accurately reflect potential liabllity by 
providing mechanisms for appbrtioning 
costs based on risks. For RCRA 
facilities, the most effective mechanism 
could involve conducting insured~ 
specific enviiortmental audits based on 
existing scientific, engineering, and -
medical dafa. EPA could facilitate this · 
approach by providing insurers with 
comprehensive technical data compiled 
over the past decade. This data may 
serve as an actuarial basis from which 
to calculate premiums related to policy 
coverage. fll'A could also provide 
technical assistance as appropriate. 

This spproach would provide several · 
benefits. First, the insurance industry 
could._enter the market hav.ing 
determined. limits of liability to their 
satisfaction. Second, a source of defined 
c;:ompensation to pollution victims would 
be available through the private sector, 
minimizing Federal intrusion. Third, 
ouch insurance would provide an 
effective market force mechanism to 
help regulate and reduce the risk of 
environmental damage by an insured 
facility or organization by demanding 
responsible enviroiunental management 
as a condition and cost or insurance. 
Improved operations could result from 
the incentive of lower premiums and 

· insurer oversight. Fourth, this approach 
·Would con.sider environmental risk as a. 
'condition of financial responsibility. 
This consideration should lead, for 
example, to RCRA permitting of 
environmentally sound and financialJy 
responsible fa.cilities of varying size. 

Lowering the minimum level of 
coverage_ or narrowing the scope of 
coverage may lessen the protection of 
human health and the environment. 
However, since there _are insurance . 
comPanies currently wrilinS policies 

' below the required limits for RCRA, ,this 
option. ~Q,uld allow some additional , 
owners· a'a'°operators to comp_ly wt th . 
the liability requirements. The Agency 
solicits comments on the appropriate 
levels_ of cov:erage, how the scope of 
coveraguhould be defined, and the 

potential effects of these changes, 
including the effects on the availability 
of liability coverage. 

C. Authorize Other Financial 
Responsibility hlechanisms 

To enable more furn.a to meet the 
liability coverage required during a 
iacilily's operating life, the Agency 
could revise 40 CFR 264.147 and 265.147 
to Bu_thori'ze, in addition ·to insurance 
and financial tests, the use of the 
corporate gu8fantee. The EPA . 
regulatio.Q.s requiripg financial assurance 
for closure and post.,;closure care allow 
the use of a corporate guarantee by the 
owner or operator's parent corporation. 
(See 40 CFR 264.143, 264.145, 265.143, 
and 265.145.) In addition, the Agency 
could authorize indemnity cop.tracts as 
an alternative mecha.nism. 

The corporate guarantee is a promise 
to answer for the debt or default of 
another. It Is a collateral undertaking 
and presupposes another contract or 
transaction, which i"s identified in the 
guarantee. There iS ordinari_ly a contract 
or other agreement between. the 

· principal and a third party creating the 
primary_ obligation and a contract 
bet\-.:een the prfucip~l end the mi.ar~ntor 
creathig.th~ guarant~e. which supports _ 
the primary obligation. If. the princiP."1 
defaults on the primary qbligation, then 
the gaurantor iii liable· lo the third party 
on the obligati9n created by Iii• . · 
guarantee. An indemnity contract is not 
a collateral undertaking, but rather a 
two-party agreement that provides that 
one party, the indemnitor, will 
rejmburse the other party for losses that 
he may incur because of the occurrence 
of a specified evenl 

L'l the past, the Agency has not 
approved the use-of the-corporate 
guarantee as an alternative mechanism 
for liability coverage because- of concern 
about the validity and enforceability of 
the guarantee under State insurance 
laws. However,ifa parent [or unrelated. 
.firm] were allowed to-provide a 
subsidiary [or unrelated firm) with a 
corporate guarantee-·or an indemnity 
contract that would: assure coverage for 
third-party dilniages, a larger number of 
firms and facilities may be able to 
comply with the financial responsibility · 
requirements for liability coverage;·' 

In most States, insurance is Controlled 
under State law, with limitations on Who 
may engage ·-m the ;bu~iiles·s :of insllriinc.e·
and detailed regulation Of business .. · 
practices. Carrying on Ute bµSin~S9 Of' ... 
insurance WithoUt ap:P.ropri'ate llt:ens"es. 
or certificate& of.ilutho.i:i-ty'can ·~ub)~Cf _:: 
companies t"~ fi.rte11 Or :other_pen:ar~e.s:,~ .. · 
addition, corporate guarantees. sucll as . 
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those for li~bility cover~ge could be 
found void under State laws. 

Precisely what constitutes the· 
"business of insurance"" varies-from 
State to State. Many States, however, 
either by statute or common law, 
exempt from their insurance regulations 
actions by a firm that might otherwise 
be covered by the insurance laws. if 
those actions are incidental to· or 
connected with other business activities 
of the firm. Thus, a corporate guarantee 
or indemnity by a corporate parent to its 
subsidiary that is considered to be 
incidental to the ownership of the 
subsidiary by the parent might, In at 
least a·ame states, be exempt on that 
basis.. · 

Another question is whether a 
guarantee provide~· by one flrm to 
another fll'ID that is not a corporate 
subsidiary of the guarantor would he 
considered incidental to the business 
activities of.the guarantor. A single 
guarantee contract for liability coverage, 
undertaken exclusively for prof!~ would 
probably be subject to most State 
iri.surance reQuirements. If, however, the 
guarantee was given to ensure that 
hazardous waste management would 
continue to be provided to the 
guarantor, the guarantee might be 
viewed as incidental tO the guarBntor'S 
business activities, and thus exempt -
from some State insurance 1aws .. 

The Agency requests comments on the 
relative mei'its-_and disadvantages Of 
·allowing either the corporate guarantee 
or the indeinJ1.ity contrac~ to be used as 
a liability coverage mechanism and on 
their respective likelihood of Creating a 
valid and enforceable obligation under. 
State taws. The Agency will consider 
amending its r~gulations- to allow use of 
this mechanism in States where the 
State Attorney General certifies that the 
corporate guargntee would be valid and 
enforceable. Iri addition, the Agency 
requests information on the extent to 
whiC:h these alternative-mechanisms 
have been used to demOnstrate financial 
responsibility under other. non RCRA 
programs. 

D. Authorize Waivers. 
The Agency could amend its 

regulations to authorize case-specific 
waivers of the liability coverage 
requirements if the owner or operator 
can demonstrateJhat it failed to obtain 

, coverage despite a "good faith effort." 
"Good faith effort" is described in 
option A. The waiver would be given on 
a case~by-case basis ~nd would operate 
for a limited time, to be specified by the 
Agency (e.g. November 8; 1986). The 
waiver might be subject to other 
conditions; for example, a waiver might 
not~be granted to a facility that is. owned 

or operated by a subsidiary of a 
corporation tl}at passes the financial 
test. . 
· This approach would promote 

environmental protection by 
maintaining the general liability 
coverage requirements, allowing the 
insurance industry additional time to 
develop needed Insurance policies, and 
allowing regulated facilities that 
genuinely attempt to comply with the 
regulations to continue operation. On 
the other hand, this approach may have 
the disadvantage of giving firms that 
obtain a waiver ap. unfair economic 
advantage over thos_e that purchase 
Insurance, and of allowing the continued 
operation of facilities that may bs 
unable to obtain coverage bece~e of 

·the greafhealth and environmental risks 
they pose. In addition, by decreasing the 
demand for insurance, widespread use 
of waivers may actually suppress the 
development of the needed insurance 
policies. Finally, the Agency would face 
a potentially heavy administrative 
burden of reviewing waiver requests . 
and determining whether a "good faith 
effort" was made. 

On1> possible way to avoid the 
problem of allowing uninsured, "blgh
risk" facilitiea to continue to operate is 
to grant waivers only if the owner or 
operator demonstrates ·not only a "good 
faith effort," but also that the facility is 
"insurable." This approach, however, 
entails the additional difficulty of. 
determining which facilities are -
"insurable." An assessment of_ 
''insur8.bilit}f' may impose' significant 
administrative burdens on the-Agency 
by· requiring it to perform risk analyses · 
on the facilities of each firm that applies 
for a waiver. The Agency solicits 
comments on ·appropriate standards for 
"good faith effort" and·"insurable." 

E. Suspend or Withdraw the Liability 
Coverage J}.equirements 

To the extent that any limited 
availability of insurance is cause by a 
temporary depression in the insurance 
iiJ.dustry, it may be desirable to suspend 
by regulation the liability coverage· 
require~ents for. all firms in the 
regulat~ community. Tbls approach 
would avoid the possibility of enforcing 
requirements which currently may not 
be attainable. Owners·and operators of 
RCRAfacilities would not lace potential 
citizen suits for noncompliance with 
regulations.-Also, a suspension would 
give the Agency, the regulated 
community, the insurance industry more 
time to develope appropriate methods of 
financial responsibility for liability 
coverage at RCRA facilities. - . 

However, the approach has several 
-disadvantages. Until the liability 

coverage requirements are ieactivated. 
adequate protection may not be , . 
provided to human hoalth and the 
environment. Currently-insured firms 

. may terminate their covera8e as a result 
of the suspension. Furthermore, the 
likelihood that the required 
environmental insurance would become 
more available at sonle point in th~ 
future remains unclear. To date, the 
Insurance industry and the regulated 
community have had several years to 
develop the required liability insurance. 
In addition, suspending the requirements 
lot liability coverage would also ~ 
suspend much of the demand for such 
insurance, reducing incentives for 
carriers to provid~ insurance policies for 
RCRA facilities. Uthe insurance market 
for RCRA facilities ill presently 
depressed, some measure would be . 
needed to determine when the market 
has recovered sufficiently to reinstate 
the liability coverage req114'ements. The 
Agency requests comments on the 
present state of the insurance market 
and on whether insurers will be better 
able to offer the required liability 
coverage at some. point in the near 
future. 

Finally, the Agency may consider 
rescinding the liability coverage 
requirements perri:ianently. The Agency 
solicits comments on whether human 
health and the environment would be 
sufficiently protected in the absence of 
these requirements. 

one obstacle to realizing practical 
benefits from this approach is that State 
·regulations requiring financial · -
responsibility assurances analogous to 
the Federal program will remain in 
effect unless and until a State revises its 
regulations to parallel EPA's newly 
amended regulations. Absent some 
action by EPA, It could be argued that 
such State regulations would still be 
regarded as EPA-authorized Subtitle_C 
requirements even though there is no 
longer a c0rrespondlng EPA Subtitle C 
requirement.-Thus, under this theory, 
facilities in authorized States would 
obtain no relief from this rulernaking. 

EPA's cWTent view is that such a · 
result is inconsistent with the purposes 
of State authorization under the statute .. 
The general objective of section 3006 i.s 
to allow EPA to suspend its 
implementation of-the RCRA program in 
those States where the State's program 
(including its substantive standards] 
satisfies the statutory and regulatory 
objectives of the RCRA program. Where 
EPA removes a particular regulatory 
requirement from the RCRA program, it 
no longer mcikes _sense for EPA to view 
the State analog to that requirement as 
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part of the "RCRA authorized" State· 
program. 

Accordingly, if EPA suspends the 
financial respqnsibility requireme_nts, 
EPA would also modify its regulations to 
indicate that the State's analog to those 

·. requirements would no longer be RCRA 
_requirements. It is important to- note, 
however, that the State regulations 
remain valid requirements enforceable 
by the State even though they would no 
longer be Subtitle C requirements. 
Under section 3009 and 40 CFR 271.l(i) 
and 271.l(ii), authorized States are 
allowed to impose more stringent 
requirements than EPA. Consequently, 
while EPA would no longer have the 

. a~thority to enforce the state 
regulations, the State would remain free 
to enforce its own law. 

Such a modification of the scope of 
the RCRA State program, would have a 
direct impact on the responsibilities of 
owners and ,pperato:ts under section 
3005(e)(2)(B) to certify compliance with 
the "applicable financial-responsibility 
requirements." If State law analogous to 
th.e F~deral insurance requirements have 
been removed from tb.e.RCRA State 

program, then they are no longer the · 
applicable requirements for purposes of 
the certification responsi~ilities. 

IV. Executive Order i.2291 

This regulation was submitted to the 
Qffice of Management and B11dget for 
review as req~red by_ Executive Order -
12291. The regulatory amendments being 
considered today to the liability 
requirements are not "major rules". The 
options under·consideration are no_t 
likely to r~sult in a sigiificant increase in 
costs and thus are not a-major rule, no 
Regulatory Impact Analysis has been 
prepared. · 

V. Paperwork Reduction Act 

There are no information collection 
' requirements associated with this rule. _ 

VI. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
of 1980 (5 U.S.C. 601 et seq.], Federal 
agencies must, in developing 
regulations, analyze their impact on -
small entities (small businesses, small 

-government jurisdiction5, and small 
. C?rganizations). The options_under 

consideration either-maintain the 
exiSting regulations and thereby impose 
no additional costs, or relax the existing 
insurance requirements and thus reduce 
costs associated with compliance. 

List of Subjects 

40 CFR Part 264 . 

Hazardous waste, Insurance, 
Packaging and containers, Reporting 
and recordkeeping requirements;_ 
Security measures, Surety bonds. 

40 CFR Part 265. 

Hazardous waste, Insurance, 
Packaging and containers, Reporting 
and recordkeeping requirements, 
Security measures, Surety bonds, Weier. 

·supply. · 
Accordingly, 1,certify that this 

proposed regulation will not have a 
significant impact on a_ substantial 
number of small entities. 

Dated: August 16, 1985. 
Lee M. Thomas, 
Admi:1istrator. 
[FR Doc. 85-20108 Filed 8-20-85; 8:45 am] 
BILLING CODE 6560-50-M 
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522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Envirorunental Quality Commission 

From: Director 

Subject: Agenda Item M, April 25, 1986, EQC Meeting 

Informational Report 

Development of Landfill Site - Selection Criteria 

Background 

The purpose of this report is to: 

(1) Inform the Environmental Quality Commission (EQC) of the 
completion of the Department's program to develop site selection 
criteria for its Portland metropolitan area landfill siting 
project, and 

(2) To highlight the Site Evaluation and Final Decision criteria, 
which will be used to evaluate and rate each of the candidate 
sites. 

The 1985 Legislature, through passage of Senate Bill 662, gave the 
Department and the Envirorunental Quality Commission the responsibility and 
authority to site a solid waste disposal facility to serve the Portland 
metropolitan area (Senate Bill 662 is published as a ·note at the end of 
Oregon Revised Statutes (ORS) 459). The siting of a sanitary landfill is 
only one part of that legislation which also requires the development and 
implementation of an aggressive and comprehensive waste reduction program 
for the Portland region. The timely siting of a landfill is seen as 
critical since the Portland area's principal existing landfill (St. Johns) 
is expected to be full by 1989; and the region's designated solid waste 
authority (Metropolitan Service District) has been unable to site a 
suitable replacement facility. 

In response to Senate Bill 662 the Department has begun a pr~cess that will 
lead to the selection by the Envirorunental Quality Commission of an 
environmentally acceptable landfill site by July 1 of 1987. The Department 
realizes that any site will have some envirorunental or technical 
shortcomings, but has designed its site selection process to identify 
those sites which are most suitable for development as a municipal 
sanitary landfill. In addition, the Department has included the ability to 
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prevent or mitigate on-site and off-site impacts from the landfill 
operation as one of the primary considerations in evaluating potential 
sites. 

To ensure that a suitable site (or sites) is selected the Department has 
developed a comprehensive set of landfill siting criteria. Three 
categories of criteria are included. They are the pass-fail criteria, the 
site evaluation criteria, and the final decision criteria. The pass-fail 
criteria and a description of the process that was used to develop them 
were submitted to and reviewed by the Commission at their March 14 meeting. 
These criteria are now being used by the site selection consultant in the 
development of a list of potential sites. The site evaluation criteria 
will be used to evaluate and rank all of the potential sites, and to 
identify two to four finalist sites. The final decision crtieria will be 
used to evaluate and compare those finalist sites. 

Specific information on the site evaluation and final decision criteria and 
the process used to develop them has been included in this report, so that 
it can be reviewed by the Commission prior to the application of these 
criteria in the site selection process. The time frame for the site 
selection process calls for the development of a comprehensive list of 
potential sites by May, 1986, the completion and submission to the EQC of a 
study identifying 12 to 18 preferred and appropriate sites in June, 1986, 
and the recommendation by the site selection consultant of 2 to 4 finalist 
sites by October 1, 1986. Each finalist site will receive a detailed 
feasibility analysis, including a comprehensive geotechnical investigation, 
preliminary design and site planning, on-and off-site mitigation planning, 
and cost analysis. 

This work will culminate in a DEQ recommendation to the EQC for a specific 
site (or sites) by May of 1987, and the issuance by the EQC of an order to 
establish a site or sites by July 1, 1987 as required by Senate Bill 662. 
In considering the DEQ recommendation and in issuing the siting order the 
Commission will need to compare the two to four finalist sites using the 
DEQ site-selection criteria and the site acquisition, construction and 
operation cost estimates that will be developed as part of the detailed 
site feasibility studies. In addition, the Commission must find that the 
site or sites they select meet the minimum site suitability requirements 
outlined in Section 4 of Senate Bill 662. 

Criteria Development 

The first major step in the site selection process is the development of 
site selection criteria. This is an especially critical step since the 
criteria report will be the guiding document throughout the site selection 
process. The Department requested proposals from qualified consultants to 
assist in the development of the criteria. Seven proposals were received 
and reviewed by Department staff, and the top four candidates were 
interviewed. Based on information obtained through this process the 
Department selected the Brown and Caldwell consulting team. The team 
includes Brown and Caldwell as the primary contractor and their 
subcontractors Converse Consultants, and H. G. Schlicker and Associates. 
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The Department has directed Brown and Caldwell to develop criteria that are 
comprehensive, technically defensible, and that will ensure an impartial, 
fresh look at all potential landfill sites. The Department has also 
established a citizens advisory committee (Facility Siting Advisory 
Committee - FSAC) that will provide advice and direction to Department 
staff during the criteria development process and throughout the siting 
project (See Attachment A). 

After reviewing numerous other examples of site selection criteria that had 
been developed and used by communities throughout the Pacific Northwest and 
other areas of the country the Brown and Caldwell team selected a format 
that include three major categories and five subcategories of criteria. 
The three major categories are: 

Pass-Fail Criteria. A landfill site or sites must be selected 
from somewhere within a six-county region (Washington, Multnomah, 
Columbia, Clackamas, Marion, Yamhill Counties) that includes an 
area of several thousand square miles. To bring potential sites 
into focus, certain constraints on where a site can be located 
must be identified. Obviously incompatible areas must be 
eliminated-- this is the purpose of the pass-fail criteria. If 
an area passes an individual pass-fail criterion, it may be 
suitable for consideration as a landfill. If an area fails the 
criterion, it is automatically eliminated from further 
consideration. An example of a pass-fail criterion is the 
regulatory requirement to keep landfills at least 10,000 feet 
from airport runways used by turbojet aircraft. All areas within 
10,000 feet of these runways will be eliminated from 
consideration. 

Although the principal use of the pass-fail criteria will be in 
the initial identification of potential sites, the criteria will 
remain in force as the process continues. Information about 
sites will surface throughout the site selection process; and if 
new information indicates the site fails one of these criteria, 
the site will be eliminated. 

Ten pass-fail criteria have been developed for use in the DEQ 
site selection process. As described earlier, these criteria and 
the steps that led to their development were reviewed by the 
Commission at their March 14 meeting. 

Site Evaluation Criteria. When the initial process of 
identifying potential sites is complete there may be more than a 
hundred sites identified. The initial list of sites must be 
screened down so that only the most suitable sites are given 
further consideration. The site evaluation criteria have been 
developed for this purpose. 
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These criteria will be used to compare the alternative sites and 
to identify those that are most suitable. Information used for 
this process will be obtained from pertinent literature, 
unpublished reports and file data, aerial photographs, maps, 
public input, surface reconnaissance and, in the later stages of 
the process, on-site investigations. Initially the list of 
potential sites will be reduced to the top 12 to 18 candidates. 
Limited field investigations will then be conducted on those 12 
to 18, and the site evaluation criteria will be reapplied in 
order to identify the two to four most suitable sites. 

Final Decision Criteria. The final 2 to 4 sites will undergo 
detailed site-specific investigations. These investigations will 
develop data which will be used in conjunction with the final 
decision criteria to refine the comparison of the sites, and to 
select the best site from among the finalists. Forty final 
decision criteria have been developed. Thirty-eight of these 
criteria correspond to specific site evaluation criteria. That 
is, they have the same criterion title and address the same basic 
issue as their corresponding site evaluation criterion. In most 
instances, however, the rating categories for the final decision 
criteria have been expanded and made more detailed. This has 
been done to reflect the level of detailed site specific 
information that will be available for each of the finalist 
sites. A new criterion was developed to address the suitability 
of each of the finalist sites for the establishment of resource 
recovery facilities and an informational (no weighting or rating 
assigned) criterion on site costs was included as a final 
decision criterion. Several of the final decision criteria 
directly address the issue of site suitability in relation to the 
mitigation of potential conflicts with surrounding land uses as 
identified in Senate Bill 662. 

Detailed cost estimates for site acquisition, landfill 
construction and operation, and impact mitigation will be 
developed for each of the 2 to 4 final sites. This cost 
information will, however, be considered separately from the 
final decision criteria scores when comparing the sites. 
Considering these factors separately will result in a more 
straightforward site selection process, and will prevent any real 
or perceived economic influence on a site's technical and 
environmental scores. 

Each of the three major categories is divided into the same five 
subcategories: political boundaries, regulatory, environmental, technical, 
and economic. The purpose of these subcategories is to provide a method to 
help guide the site selection process. They help direct the project team 
to evaluate potential sites from all possible perspectives. For some 
subcategories, there may not be any criteria under a given major category. 
For example, there are no economic criteria in the pass-fail or Final
Decision categories. The following paragraphs discuss each of the five 
subcategories• 
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Political Boundaries. The one political boundary criterion is a 
pass-fail criterion that limits the area where a site can be 
located to Multnomah, Washington, Clackamas, Marion, Yamhill, or 
Columbia Counties. 

Regulatory. This category addresses all laws, regulations, or 
regulatory agency actions which affect landfill site selection. 
Some of the most significant laws in addition to Senate Bill 662 
include the Resource Conservation and Recovery Act (RCRA), Oregon 
Revised Statutes (ORS) 459, and Oregon Administrative Rules (OAR) 
340-61. 

Environmental. It is essential that a landfill site be found 
which has the best natural characteristics for protecting the 
environment. These natural characteristics back up and support 
the landfill's built-in environmental protection features. 

This sub-category is divided into various environmental 
elements: surface water, groundwater, natural habitat, land 
resources, air quality, social and cultural resources, and 
aesthetics. 

Technical. The technical category addresses characteristics of 
the site which relate more to site design and operation than 
strictly to protection of the environment. Examples of technical 
criteria are site capacity and constructability of site soils. 

Economic. The cost of the landfill is an important criterion. 
However, detailed costs of individual sites will not be known 
until the final stages of site selection. Economic criteria 
established for earlier stages in the process relate more 
generally to factors which influence cost, such as distance of 
the site from the solid waste source. In the evaluation of the 
final 2 to 4 sites, detailed cost estimates will be developed for 
each site, but, as was described earlier, they will be considered 
separately from the criteria rating scores. 

The Brown and Caldwell team, which included a number of experts with a 
broad range of landfill related technical expertise, worked in conjunction 
with DEQ Staff to develop a list of 12 pass-fail, 38 evaluation, 32 final 
decision criteria, and a numerical rating system to be used with the 
evaluation and final decision criteria. The draft criteria and rating 
system were submitted to the Department in draft form on February 3, 1986. 
After numerous changes in response to public conunents, peer review, and 
staff review, (see discussion of draft criteria review process below) 
Brown and Caldwell submitted the final draft of siting criteria on April 4, 
1986. A copy of this draft criteria report is attached (Attachment B). 
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Initial Draft Criteria Review Period - February 3 to February 25 

Public Review: The Deparbnent employed a number of techniques in order to 
obtain public comment on the first draft of the criteria report. A 
complete copy of the report was provided to each member of the FSAC as well 
as to a core group of technical specialists and involved citizens. An 
executive summary of the report, along with a public hearing notice and a 
list of locations where complete copies of the report could be obtained or 
reviewed, was mailed to over 800 groups and individuals directly or 
indirectly involved in solid waste related issues. (See Attachment C). In 
addition, the criteria development processes was discussed and copies of 
the draft report were circulated at numerous meetings between Department 
staff and local government officials, recycling and environmental support 
groups, garbage haulers, and citizen action groups. A notice informing the 
public of the availability of the draft criteria and outlining the comment 
schedule was published in The Oregonian on February 13, 1986. A public 
hearing on the draft criteria was conducted on February 20, and written 
comments were accepted until February 25th. 

Twenty-two individuals or groups provided written comments and eleven 
individuals presented testimony at the public hearing concerning the draft 
criteria. The comments varied considerably in their level of detail and 
the number of criteria that were addressed. Certain general points, 
however, were made repeatedly. These points were: 

(1) There was general support for the format, methodology, and 
comprehensive nature of the draft criteria. 

(2) A desire for additional information on the criteria develop
ment process and the qualifications of the Brown and Caldwell 
team. 

(3) The need for clarity and consistency in the technical terms, and 
definitions used in the report was emphasized. 

(4) More time to adequately review the criteria was requested. 
Most commenters felt that they had adequate opportunity to review 
the 12 pass-fail criteria, but not to cover the evaluation and 
final decision criteria in detail. 

Review by Facility Siting Advisory Committee (FSAC) : The FSAC reviewed 
and commented on the criteria development process at their February 12th 
meeting. The Committee agreed that additional information on the criteria 
development process and the Brown and Caldwell team qualifications should 
be added to the report. They also concurred that additional time to review 
the criteria would be very valuable. 
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At the February 25th meeting the Committee concentrated on the pass-fail 
criteria. The Committee discussed several of the pass-fail criteria in 
detail, and, although no specific objections were raised, the Committee's 
constructive comments led to the revision of several of the criteria. 

The second draft of the criteria report which contained the revised pass
fail criteria, an expanded discussion of the criteria development process, 
and an appendix describing the qualifications of the Brown and Caldwell 
team members was submitted to the EQC at their March 14th meeting. In 
response to the Director's recommendations the Commission limited their 
review to the pass-fail criteria, and concurred with the Department's 
proposed course of action for continuing the criteria development process. 
That course of action included: 

(1) Providing the finalized pass-fail criteria to the site selection 
consultant, so that they could be used in the site identification 
process (development of the initial list of potential sites), 

(2) Continued solicitation of public comment on the evaluation and 
final decision criteria, and 

(3) Submission to and review by the Commission of revised site 
evaluation and final decision criteria at their April 25 meeting. 

Second Draft Criteria Review Period - February 25 - March 31 

Public Review: The Department conducted a second mass mailing on March 7 
in which notification of an extended comment period and a second public 
hearing were sent to approximately 700 interested individuals and groups. 
Copies of the EQC staff report along with the revised pass-fail criteria, 
and the extension notice were sent to approximately 100 actively involved 
individuals and groups, including the FSAC and all those individuals who 
had provided written comments or testimony during the initial review 
period. Additional meetings were conducted with the Sierra Club and the 
Tri-County Garbage Haulers Association. 

The second public hearing was conducted at the Portland Building on the 
evening of March 27. 

Two additional sets of written comments were received by the Department, 
and seven individuals provided testimony at the public hearing. The 
written comments and testimony dealt with several issues addressed by the 
criteria including surface and groundwater protection, geologic hazards, 
land use concerns, traffic, potential site end uses, soil suitability, and 
wildlife protection. 
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FSAC Involvement: At their March 17 meeting the Facility Siting Advisory 
Committee discussed several issues that related to specific criteria as 
well as the manner in which the criteria would be applied and the results 
presented. At their meeting on April 10, the Committee will discuss the 
results of the Peer Review Workshop (see following section), and make a 
recommendation on the Department's proposed site evaluation and final 
decision criteria. Any recommendations that the Committee makes on the 
criteria will be forwarded to the Commission at its April 25 meeting. 

Peer Review: In addition to soliciting comments from the general public 
the Department sponsored a draft criteria review workshop on March 20. 
Several individuals from Oregon and Washington who are experts in the 
various disciplines addressed in the Department's draft landfill site 
selection criteria were invited to provide their comments on the site 
evaluation and final decision criteria. Also invited, as observers, were 
representatives of county government from Washington, Multnomah and 
Clackamas County, members of an Ad Hoc environmental and recycling 
committee that is overseeing the Department's landfill selection process, 
and members of the Facility Siting Advisory Committee. The workshop was 
designed to provide an objective peer review of the draft site evaluation 
and final decision criteria, and was conducted as part of the Department's 
extensive efforts to involve the public in their landfill site selection 
process. A summary report on the Peer Review Workshop, that includes a 
description of the changes made to each of the criterion, is attached 
(Attachment D). 

Response to Comments Received During the Second Review Period 

In response to the comments received at the peer review workshop and from 
the general public and the FSAC, DEQ staff, working with representatives of 
the consulting firm of Brown and Caldwell, modified all but three of the 
draft site evaluation and final decision criteria. Many of the 
modifications were fairly extensive and involved major rewording of the 
rating descriptions or significant changes in the assigned weighting or 
rating values. Four new criteria were developed, and two of the draft 
criteria were dropped. 

In addition to their comments on specific criteria, the peer review group 
and the FSAC had suggestions concerning the site selection process in 
general. Several of those suggestions were taken into consideration by 
Department staff in making decisions concerning how the criteria would best 
be applied and how the site selection results should be presented to the 
EQC. 

In comparing the final 2 - 4 sites, the Department now intends to consider 
site costs separately from the other criteria ratings. Economic criteria 
used in the site evaluation stage will therefore be dropped in the final 
decision stage, and will be considered as part of the preliminary cost 
estimates for each site. 
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The Department will present the Environmental Quality Commission with a 
recommendation based upon the following information for each final site. 

(1) A numerical score which rates the environmental and technical 
merits of the site, based upon the final decision criteria; 

(2) Preliminary estimates of the cost of site acquisition, landfill 
construction and operation, and impact mitigation; and 

(3) A finding of whether or not the site meets the minimum 
requirements specified in Senate Bill 662. 

Criteria Definitions 

The following pages contain a listing of all of the site evaluation and 
final decision criteria that includes a one sentence description of the 
issue addressed by each criterion. 

Site 
Evaluation 

No. 

ENVIRONMENTAL 

Final 
Decision 

No. 

Surface Water 

10 110 

11 111 

12 112 

13 113 

Groundwater 

20 120 

21 121 

Criterion Title 

Floodplains 

Site Runoff 
Sources 

Site Drainage 
Discharge 

Downstream Uses 

Groundwater 
Recharge/ 
Discharge Areas 

Natural 
Groundwater 
Protection 

One Line Description - This 
criterion will be used to 
evaluate and rate the: 

site location in relation 
to recognized flood plains. 

type of surface water bodies 
on the site. 

size of the surface water 
body into which the site 
drains. 

number of drinking water 
supplies or developed 
recreation facilities 
downstream from the site. 

Surface Water Subtotal 

site location in relation 
to groundwater recharge 
(upland) and dischrage 
(valley) areas. 

thickness and permeability 
of the earth materials beneath 
the site. 

Criterion 
Weighting 

6 

4 

4 

7 

21 

8 

8 
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Site 
Evaluation 

No. 

Final 
Decision 

No. Criterion Title 

Groundwater (Continued) 

22 122 

23 123 

24 124 

25 125 

26 126 

27 127 

28 128 

Natural Habitat 

30 130 

31 131 

Aquifer 
Characteristics 

Depth to 
Groundwater 

Hydrologic 
Boundaries 

Downgradient 
Groundwater 
Users 

Groundwater 
Quality 

Evidence of 
Faul ting 

Downgradient 
Non-drinking 
Water Well 

Threatened or 
endangered 
species 

Land Habitat 

One Line Description - This 
criterion will be used to 
evaluate and rate the: 

nature and permeability of 
the earth materials in the 
shallowest aquifer beneath 
the site. 

depth to groundwater beneath 
the site. 

site location in relation 
to groundwater flow boundaries. 

number of groundwater users 
(drinking water) located 
downgradient of the site. 

quality of the groundwater 
beneath the site. 

potential for damage to 
environmental protection 
systems (primarily groundwater 
protection) from movement 
along active faults. 

number of non-drinking 
water wells located 
downgradient of the site. 

Groundwater Subtotal 

potential for impacts to 
endangered or threatened 
species. 

potential for negative impacts 
to habitat for land-based 
plants and animals (that are 
not endangered or threatened). 

Criterion 
Weighting 

8 

4 

4 

10 

4 

3 

2 

51 

8 

4 
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Site Final 
Evaluation Decision 

No. No. Criterion Title 

Natural Habitat (continued) 

32 132 

33 133 

Land Use 

40 140 

41 141 

42 142 

Air Quality 

50 150 

Social/Cultural 

60 160 

Aesthetic 

70 170 

71 171 

Aquatic Habitat 

Current Habitat 
Disturbance 

Zoning 

Current 
Site Use 

Adjacent 
Land Use 

Air Quality 

Cultural 
Resources 

Site 
Visibility 

Scenic Views 

One Line Description - This 
criterion will be used to 
evaluate and rate the: 

potential for negative impacts 
to habitats for aquatic plants 
and animals (that are not 
endangered or threatened). 

current level of plant and 
animal habitat disturbance 
at the site. 

Natural Habitat Subtotal 

current land use zone for 
the site. 

current land use at the site. 

current land use on property 
adjacent to the site. 

Land Use Subtotal 

current air quality 
designation for the site area. 

nature and importance of 
cultural, historic, or 
archaeological resources on 
the site. 

number of existing homes from 
which the site can be seen. 

potential impact on scenic 
views .. 

Criterion 
Weighting 

4 

4 

20 

3 

7 

8 

18 

2 

4 

3 

2 
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Site 
Evaluation 

No. 

Final 
Decision 

No. Criterion Title 

Aesthetic (continued) 

72 172 

73 173 

TECHNICAL 

80 180 

81 181 

82 182 

83 183 

84 184 

85 185 

86 186 

87 187 

88 188 

89 189 

Buff er Area 

Access Routes 

Site Life 

Landfill Gas 

Surface Water 
Control 

Groundwater 
Drainage 

Leachate 
Treatment 

Working Area 
Slopes 

Landslide 
Potential 

Site - Soils 

Groundwater 
Monitoring 

Precipitation 

One Line Description - This 
criterion will be used to 
evaluate and rate the: 

number of homes located near 
the site. 

quality of roads and type 
and level of development along 
access routes. 

Aesthetic Subtotal 

Environmental Subtotal 

projected life of the site. 

potential negative impacts 
due to landfill gas. 

site characteristics related 
to surface water control and 
diversion. 

groundwater drainage 
requirements. 

availability of leachate. 
treatment facilities. 

steepness of the land surface 
in the active landfill area. 

potential for landslides or 
other forms of slope 
instability. 

suitability of site soils 
for landfill construction 
and operation purposes. 

difficulty of monitoring 
groundwater beneath and 
downgradient of the site. 

amount of average annual 
precipitation at or near the 

Criterion 
Weighting 

10 

5 

20 

136 

5 

4 

2 

2 

7 

2 

5 

4 

3 

3 
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Site 
Evaluation 

No. 

Final 
Decision 

No. 

TECHNICAL (Continued) 

90 190 

91 191 

* 192 

ECONOMIC 

92 ** 

93 ** 

94 ** 

* 200 

*No corresponding 
** No corresponding 

Criterion Title 

Climatic 
Extremes 

Traffic 

Compatibility 
with Resource 
Recovery 

waste Transport 
Distance 

Cover Soil 
Transport 
Distance 

Road Construction 

Cost 

One Line Description - This 
criterion will be used to 
evaluate and rate the: 

potential for high winds, 
freezing rain, or ice and 
snow. 

level of traffic congestion 
and accident history on site 
access roads. 

suitability of the site 
for Establishing Resource 
Recovery Facilities. 

Technical Subtotal 

distance of the site from 
the source of solid waste. 

distance of the site from 
an adequate source of cover 
material. 

amount of road construction 
required to provide access 
to the site. 

Economic Subtotal 

costs for site acquisition, 
landfill construction and 
operation, and impact 
mitigation. 

site evaluation criterion. 
final decision criterion. 

Criterion 
Weighting 

2 

6 

3 

48 

5 

3 

4 

12 
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Director's Recommendation: 

It is recommended that the Commission review the final Landfill Siting 
Criteria report (Attachment B) and that it concur in the following course 
of action to be pursued by the Department: 

(1) The finalized criteria will be provided to the site selection 
consultant, and will be used in the site identification and 
evaluation process. 

(2) The Department will return to the Commission at their July 25th 
meeting to present a list of the top 12 to 18 pref erred and 
appropriate sites, and to discuss the process that led to their 
selection. 

(3) The Department will return to the Commission at their October 24 
meeting to present the top 2 to 4 finalist sites, and to discuss 
the process that led to their selection. Also, at this meeting, the 
Department will discuss the detailed procedures which will be followed 
to further evaluate the 2 to 4 finalist sites. 

Fred Hansen 

Attachments A - Facility Siting Advisory Committee 
Membership Roster 

B - "Landfill Siting Criteria" - Third Draft; 
Brown and Caldwell, April 1986 

C - "A Chance to Comment" Notice for the 
Draft Criteria Review Process 

D - Summary Report on the Peer Review Workshop 

Steve Greenwood;m 
SM136 
229-5782 
April 10, 1986 
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Department of Environmental Quality 
VICTOR ATIYEH 

GOVEA NOA 
522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE (503) 229-5696 

FACILITY SITING ADVISORY COMMITTEE MEMBERSHIP 

Commissioner Pauline·Anderson 
Multnomah County 
1021 S.W. Fourth Avenue, Room 605 
Portland, OR 97204 
248-5220 

Bill Wyatt, Ex_ec, Director 
Assn. For Portland Progress 
520 s.w. Sixth, suite 1015 
Portland, OR 97204 

John Trout, Secretary-Treasurer 
Teamsters Local *281 
1020 N.E. Third 
Portland, OR 97232 
231-2613 

Web:''Ross, President 
Publishers Paper Co. 
4000 Kruse Way Place 
Lake Oswego, OR 97034 
635-97il 

Frank Elardo 
Tektronix, Inc. 
P.O. Box 500 M/S 22-018 
Beaverton, OR 97077 
627-3852 

John Drew 
Far West Fibers Inc. 
P.O. Box 503 
Beaverton, OR 97075 
643-9944 

Commissioner Bonnie Hays 
Washington County 
150 N. First Avenue 
Hillsboro, OR 97124 
648-8681 

FY2253 

January 1986 

Leeanne Maccoll, President 
League of Women Voters - Portland 
2620 s.w. Georgian Place 
Portland, OR 97201 
228-1675 

John Frewing 
Portland General Electric Co. 
121 s.w. Salmon, TB-7 
Portland, OR 97204 
226-8333 

Conunissioner Bob Schumacher 
Clackamas County 
906 Main 
Oregon City, OR 97045 
655-8581 

John Keyser, President 
Clackamas Community College 
19600 s. Molalla Avenue 
Oregon City, OR 97045 
657-8400 

Andrew Klein 
ECM, Inc. 
5920 N.E. Ray Circle 
Suite 10 - Belvedere Park 
Hillsboro, OR 97124 
648-9898 or 357-3394 (h) 

Rebecca Marshall 
Government Finance Associates 
222-1405 

Robert Stacey 
1000 Friends of Oregon 
534 S.W. Third 
300 Willamette Bldg. 
Portland, OR 97204 
223-4396 
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Oregon Department of Environmental Quality 

ATTACHMENT C 
EQC Agenda IEern 1M 
April 25, 1986 

A CHANCE TO COMMENT ON ••• 

LANDFILL SITE SELECTIO~ CRITERIA FOR THE PORTLAND METROPOLITAN AREA 

BACl\GROtJND 

ISStlES: 

HOW 'l'O 
COMMEJl'l': 

!!'OR IC>RB 
INl!'ORMATION: 

WBAT IS TSE 
U1'1' STEP: 

SB5427 

d 
P.O. Box 1760 
Portland, OR 97207 

8/16/84 

Residents, property owners, businesses and industry in the Portland 
Metropolitan Area. 

By authority of the Oregon Legislature (SB 662), the Environmental 
Quality Conunission has been given until July 1, 1987, to site a new 
landfill site for the Portland Metropolitan Area. 

DEQ's first step in the site selection process is development of 
siting criteria to identify and evaluate potential landfill sites. 
Draft Landfill Siting Criteria have been developed and are available 
for public review and conunent. 

The Draft Criteria are divided into three categories: the first, 
Pass/Fail Criteria reflect public conunents received in February. 
The Pass/Fail Criteria will be used to identify all potential 
landfill sites. The remaining criteria, Site Evaluation Criteria 
and Final Decision Criteria are the subject of extended public review 
and will be used to evaluate and limit potential sites to a few final 
sites.· · 

What specific criteria should be used to determine if a site is 
suitable for a landfill? How should criteria be rated in relationship 
to one another? 

PllBLIC HEARING MARCH 27, 1986: 

7:00 p.m. 
The Portland Building 
Auditorium, 2nd Floor 
1120 s.w. Fifth, Portland 

. Portland, OR 

IN WRITING BY MARCH 31, 1986: 

Dept. of Environmental Quality 
Attn: Kent Mathiot, Facility 

Siting Coordinator 
P.O. Box 1760 
Portland, OR 97207 

To receive a copy of the Draft Site Selection Criteria, call 
Carol Harris at 229-5759. Copies are also available for review 
at: DEQ, 522 s.w. Fifth - 6th Floor, Portland; Clackamas County 
Library, 999 Library Ct., Oregon City; Multnomah County Library, 802 
s.w. 10th, Portland; and Beaverton Public Library, 12500 s.w. Allen 
Blvd., Beaverton. 

When the conunent period has ended, DEQ will incorporate testimony into 
the final criteria report to be reviewed by the Environmental Quality 
Conunission by April 25, 1986. After this review, DEQ will begin . 
evaluating and rating the potential sites for the Metro Area. 

Printed on 100% Recycled Paper 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the pub!ic notice hy calling 229-5696 in the Portland area. To avoid long 
distance charges from other partz of the state, call 1-800-452-4011. 
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A Summary of the March 20, 1986 Peer Group Workshop 
for the Review of DEQ's Draft Landfill Site - Selection Criteria 

On March 20th, the Department of Environmental Quality sponsored a Draft 
Criteria review workshop. Several individuals from Oregon and Washington 
who are experts in the various disciplines addressed in the Department's 
Draft Landfill Site Selection Criteria were invited to provide their 
comments on the criteria. Also invited, as observers, were representatives 
of county government from Washington, Multnomah and Clackamas County, 
members of the Ad Hoc environmental and recycling committee that is 
overseeing the Department's landfill selection process, and members of the 
Facility Siting Advisory Committee. The workshop was designed to provide 
an objective peer review of the Draft Criteria, and was conducted as part 
of the Department's extensive efforts to involve the public in their 
landfill site selection process. 

At the workshop, three subgroups were established in order to bring 
together individuals with similar expertise or interests. The three 
subgroups were Site Design and Operation, Geology-Hydrogeology, and 
Natural and Cultural Resources. A list of the participants in each 
subgroup is shown below: 

Geology-Hydrogeology: 

Dave Phillips 
Rodger Redfern 
Marshall Gannet 
Bill Robertson 
Neil Mullane 
Dennis O'Neil 
Kent Mathiot 

- Clackamas county, Solid Waste Administrator 
- Consulting Environmental Geologist 
- Hydrogeologist, Oregon Water Resources Department 
- Hydrogeologist, Oregon Water Resources Department 
- Hydrogeologist, DEQ Hazardous Waste 
- Solid waste staff, Metro 
- DEQ 662 Project (Group Discussion Leader) 

Site Design and aperation 

Bill Webber 
Jim Knudson 
Norman Wietting 
Tim Spencer 

- President, Valley Landfills, Inc. 
- Landfill Specialist, Washington DOE 
- Landfill Manager, Metro 
- DEQ, Solid Waste (Group Discussion Leader) 

Natural and Cultural Resources 

Mike Houck 
Sue Yamamoto 
Irving Jones 
Delyn Kies 
Brian Lightcap 
Maggie Conley 
Bob Kulken 
Judy Dehen 
Elaine Glendening 
Ed Mulvihill 
Steve Greenwood 

- Portland Audubon 
- Wildlife Biologist, Oregon Natural Heritage Data Base 
- Oregon Department of Fish and Wildlife 
- City of Portland 
- West Multnomah Soil and Water Conservation District 
- DEQ, Intergovernmental Coordination 
- Multnomah County Planning Department 
- Sierra Club 
- Environmental Specialist, DEQ 
- Private Environmental Consultant 
- DEQ 662 Project (Group Discussion Leader) 

A Summary of the March 20, 1986 Peer Group Workshop 
Page 1 
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From approximately 9:15 a.m. until Noon, each of the subgroups discussed in 
detail, those draft criteria that were most directly related to the areas of 
expertise of the subgroup members. A summary of all of the written comments 
received by the Department on the Draft Criteria was provided to each sub
group discussion leader and comments pertaining to a particular criterion 
were read to the sub-group as part of the discussion process for that 
criterion. 

During the lunch break the subgroup discussion leaders presented a brief 
summary of their subgroup's discussions, findings, etc. to all of the 
workshop attendees. Following lunch there was a general discussion and 
question and answer session that lasted until 3:00 p.m. 

In response to the comments received at the peer review workshop, DEQ 
staff, working with representatives of the consulting firm of Brown and 
Caldwell, modified all but five of the draft site evaluation and final 
decision criteria. Many of the modifications were fairly extensive and 
involved major rewording of the rating descriptions or significant changes 
in the assigned weighting or rating values. Five new criteria were 
developed, and three of the draft criteria were dropped. 

In addition to their comments on specific criteria, the peer review group 
had suggestions concerning the site selection process in general. Several 
of those suggestions were taken into consideration by the 662 staff in 
making major policy decisions concerning how the criteria are to be applied 
and how the results will be presented to the FSAC and the EQC. 

Perhaps the most significant of these decisions has been to deal with the site 
acquisition, construction, and operational costs separately from the criteria 
rating process when dealing with the final 2 to 4 sites. The majority of the 
peer review group felt that detailed site construction and operational costs 
for each of the finalist sites should be developed as part of the planned site 
specific feasibility studies, but that the cost estimates should be presented 
and considered separately from the criteria scores when selecting the most 
suitable site or sites. 

The 662 staff agrees with this proposal, and has therefore not included the 
three economic Site Evaluation Criteria in the Final Decision Criteria. In 
addition, the heavily weighted present worth cost criterion (FD 190) has 
been dropped from the Final Decision Criteria. 

It is currently proposed by the 662 staff that the EQC will be presented 
with three items to use in making their selection of a site or sites. 
those items will be: 

(1) The criteria scores for each of the finalist sites; 

(2) Detailed estimates of the acquisition, construction, operation and 
impact mitigation costs for each of the finalist sites, and 

(3) A determination by the Director as to whether or not each of the 
finalist sites would meet the specific requirements of Senate 
Bill 662. 

A Summary of the March 20, 1986 Peer Group Workshop 
Page 2 
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The Peer Review Workshop was a very worthwhile and successful effort in 
that it resulted in the improvement of both the site selection criteria, and 
the overall site selection process. 

A brief statement on the changes made to each of the criterion is listed 
below: 

Criteria Numbers and Titles 

(SEC= Site Evaluation Criterion.) 
(FD= Final Decision Criterion.) 

SEC 10/FD 110 
Floodplains 

SEC 11/FD 111 
Site Runoff Sources 

SEC 12/FD 112 
Site Drainage Discharge 

Groundwater Discharge to Surface 
Water (Dropped) 

SEC 13/FD 113 
Downstream Surface Water Uses 

SEC 20/FD 120 
Groundwater Recharge and 
Discharge Areas 

SEC 21/FD 121 
Natural Groundwater Protection 

Changes Made to Draft Criteria 

Riverbank areas that are out of the 
floodplain, but are subject to 
erosion from channel migration were 
added to the description for a 1 
rating. 

Technical terms were clarified, and 
unchanneled surface runoff was given 
a rating of 6 instead of 1. 

The flows (cfs) assigned to each 
rating were changed significantly to 
be more appropriate to actual study 
area conditions, and the definition 
of low-flow was changed so that it 
will be based on a longer period of 
record. 

This criterion was dropped since it 
was felt that it was too similar to 
SEC 12/FD 112. 

This is a new criterion that was 
developed to address surface water 
use. 

The descriptions for the two lowest 
ratings were reworded to reflect the 
concern that regional recharge areas 
are poor areas for a landfill site. 
The weighting was increased from a 6 
to an 8. 

The reference to the depth of the 
regional water table was removed so 
that only the thickness and 
permeability characteristics of the 
material beneath the site are 
considered. 

A Summary of the March 20, 1986 Peer Group Workshop 
Page 3 
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Criteria Numbers and Titles 

SEC 22/FD 122 
Aquifer Characteristics 

SEC 23/FD 123 
Depth to Groundwater 

SEC 24/FD 124 
Hydrologic Boundaries 

SEC 25/FD 125 
DoWngradient users 

SEC 26/FD 126 
Groundwater Quality 

Sole Source Aquifer (Dropped) 

SEC 27 /FD 127 
Evidence of Faulting 

SEC 28/FD 128 
Downgradient Non-Drinking 
water Wells 

SEC 30/FD 130 
Threatened or Endangered Species 

Changes Made to Draft Criteria 

The criterion discussion was 
expanded and clarified, and the 
uppermost aquifer was identified as 
the aquifer to which this 
criterion would apply. 

All references to natural protection 
were taken out of the rating 
descriptions, so that this criterion 
addresses only depth to groundwater. 
The criterion discussion was changed 
to provide a better understanding of 
the criterion. 

This criterion had been a final 
decision criterion only, but is now 
included as an SEC. 

The rating descriptions were changed 
to address the number of homes 
served by groundwater rather than 
the number of wells. All references 
to distance were removed. 

The uppermost aquifer was identified 
as the aquifer of concern. 

This criterion was dropped because 
it was felt that there was no 
technical or regulatory reason to 
treat sole source aquifers any 
differently than all other aquifers. 

This criterion had been a final 
decision criterion only, but is now 
included as an SEC. 

This is a new criterion developed to 
address potential impacts to wells 
that supply water for industrial, 
agricultural, or other non-drinking 
water uses. 

This criterion was changed 
significantly to include species on 
both state and federal lists and to 
clarify the rating descriptions and 
the criterion discussion. 

A Sununary of the March 20, 1986 Peer Group Workshop 
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Criteria Numbers and Titles 

SEC 31/FD 131 
Land Habitat 

SEC 32/FD 132 
Aquatic Habitat 

SEC 33/FD 133 
Current Habitat Disturbance 

SEC 40/FD 140 
Zoning 

SEC 41/FD 141 
Current Site Use 

SEC 42/FD 142 
Adjacent Land Use 

SEC 50/FD 150 
Air Quality 

Changes Made to Draft Criteria 

The wording in this criterion was 
changed so that it includes 
terminology that is better 
understood by wildlife 
professionals, and that corresponds 
to terminology used in county land 
use plans. 

The language in the rating descriptions 
and discussion for this criterion was 
made more descriptive and the stream
flow values assigned to each rating 
were changed significantly to reflect 
actual conditions in the project area. 

The language in the rating descriptions 
for this criterion was simplified, 
wetlands were added to the 1 rating 
description, and the weighting was 
changed from 2 to 4. 

All references to soil and forest 
classifications were removed from this 
criterion so that it deals with zoning 
only. The weighting was lowered from a 
7 to a 3. 

The rating descriptions for this 
criterion were expanded and made 
more detailed, and the ratings for 
various land uses were changed to 
better reflect the expert opinions 
provided at the workshop and in 
written comments. The weighting was 
increased from a 4 to a 7. 

Forest land use was given a rating 
of 6 rather than 8, and light 
industrial was lowered from 6 to 4. 

The top two rating descriptions were 
removed since they are not 
applicable to the study area, and 
the weighting was lowered from 4 to 
2. 

A Summary of the March 20, 1986 Peer Group Workshop 
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Criteria Numbers and Titles 

SEC 60/FD 160 
Cultural Resources 

SEC 70/FD 1 70 
Site Visibility 

SEC 71/FD 1 71 
Scenic Views 

SEC 72/FD 1 72 
Buffer Area 

SEC 73/FD 1 73 
Access Routes 

SEC 80/FD 180 
Site Life 

SEC 81/FD 181* 
Landfill Gas 

SEC 82/FD 182* 
Surface Water Control 

Changes Made to Draft Criteria 

The entire criterion was rewritten 
in order to make it more 
comprehensive and clear, and to 
address the issue of the potential 
for impact mitigation. 

The reference to site visibility 
from roads was removed from all but 
the lowest rating description, and 
the weighting was dropped from 6 to 
3. 

This criterion was completely revised, 
and the weighting was lowered from 4 to 
2. 

The criterion discussion was 
expanded to point out that this 
criterion addresses buffer area as 
measured from the active landfill 
area to the nearest residences, and 
the distance required for a 10 
rating was increased from 3,000 ft. to 
4,000 ft, Buffer area from a highway 
was addressed in the description for a 
3 rating. 

The rating descriptions for this 
criterion were made more comprehensive 
and clear. 

The site life figures in the rating 
descriptions were lowered 
significantly. A top rating of 10 
is now given to a total projected 
life of 30 rather than 40 years. 
Information on the amount of disposal 
area needed (based on cubic yards of 
garbage per year) is provided in FD 180. 

The desired setback distance of 
structures from the landfill site 
was lowered from 1,500 ft. to 500 
ft. 

The distinction between a minor and 
major perennial water course was 
removed, and all sites occupied by a 
perennial water course were given a 
rating of 1. 

A Summary of the March 20, 1986 Peer Group Workshop 
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Criteria Numbers and Titles 

SEC 83/FD 183* 
Groundwater Drainage 

SEC 84/FD 184* 
Leachate Treatment 

SEC SS/FD 185 
Working Area Slopes 

SEC 86/FD 186 
Landslide Potential 

SEC 87 /FD 187 
Site Soils 

SEC 88/FD 188 
Groundwater Monitoring 

SEC 89/FD 189 
Precipitation 

SEC 90/FD 190 
Climatic Extremes 

SEC 91/FD 191 
Traffic 

Changes Made to Draft Criteria 

Shallow regional water table 
conditions were added to the lowest 
rating description so that both 
perched and permanent groundwater 
would be addressed. 

The distances to acceptable waste 
water treatment facilities that were 
assigned to each rating description 
were cut in half. A top rating went 
from access within 10 miles to 
access within 5 miles. 

The rating for slopes of from 0 to 5 
percent was lowered from 10 to 7 on 
the basis that very low slopes could 
be problematic due to lack of surf ace 
water runoff. References to slope 
stability were taken out of the criterion 
discussion since that issue is addressed 
in the landslide potential criterion. 

The inactive landslide topography 
rating description was split into 
two descriptions (large scale and small 
scale inactive landslide topography) 
and definitions for large and small 
scale were provided in FD 186. 

No change. 

No change. 

This criterion was reworded so that it 
deals only with the amount of precipita
tion at the site. 

This is a new criterion developed to 
address unusual weather conditions. 

This is a new criterion that was 
developed to address traffic safety 
issues. 

A Summary of the March 20, 1986 Peer Group Workshop 
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Criteria Numbers and Titles 

SEC 92* 
Waste Transport Distance 

SEC 93* 
Cover Soil Transport Distance 

SEC 94* 
Road Construction 

FD 192 
Compatibility with Resource Recovery 

Present Worth Cost (Dropped) 

FD 200* 
Cost 

* See discussion in text on site costs. 

Changes Made to Draft Criteria 

No change. 
Note: This criterion (as well as 
SEC 93 and SEC 94) will not be 
included as a final decision criterion 
(see discussion on site costs in text.) 

The weighting for this criterion was 
lowered from 6 to 3. 

No Change. 

No Change. 

This criteria was dropped. See 
discussion on site costs in text. 

This is a new informational criterion 
that will be considered separately from 
the technical and environmental criteria. 

A Summary of the March 20, 1986 Peer Group Workshop 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 

·-~ 
522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item N, April 25, 1986, EQC Meeting 

Informational Report: Yard Debris as a Principal Recyclable 
Material in the Portland, Washington, Multnomah, Clackamas, 
and West Linn Wastesheds 

On January 31, 1986, the Environmental Quality Commission authorized the 
Department to hold public hearings on proposed rule changes identifying 
yard debris as a principal recyclable material in the Portland, Washington, 
Multnomah, Clackamas and West Linn Wastesheds. In March 1986, the 
Department held five public hearings on the proposed rule changes. Forty
one people submitted oral and written testimony. Most of the testimony at 
the hearing was general and in opposition to the proposed rule changes. 

The testimony raised concerns about the definition of yard debris, whether 
yard debris was a principal recyclable material, whether yard debris was a 
recyclable material, the cost of collection of yard debris, the effective 
date of the rule amendments, the processing capability of yard debris 
processors, the markets for yard debris compost product, and the 
accumulation of unprocessed yard debris. 

It remains the Department's opinion that source separated yard debris is a 
principal recyclable material in all five of the Portland metropolitan area 
wastesheds. The Department recognizes, however, that collection of yard 
debris presents unique collection problems. Before returning to the 
Commission with a proposed rule, the Department wants to meet with local 
governments and other affected persons to define acceptable alternative 
methods for providing the opportunity to recycle yard debris and identify 
those specific locations within each wasteshed where yard debris does not 
meet the definition of recyclable material. The Department will also do 
further analysis of area processing capacity and develop market assistance 
strategies for compost products. 

The Department anticipates making a recommendation to the Commission at its 
July 25, 1986 meeting. 
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Re: Proposed Amendments to 
Rules, OAR 340-71-130, 

On-Site Sewage Disposal 
OAR 340-71-600(8) 

Gentlemen: 

On February 21, 1986 Chasm Chemical Company, Inc . 

. (Chasm) requested an extension of time within which to submit 

additional comments on the proposed amendments to OAR 

340-71-130(16). The purpose of Chasm's request was to enable 

Chasm to examine DEQ's files and respond to the "numerous 

complaints" of damage to cesspools and septic tanks from the 

addition of chemical treatments that were the supposed 

justification for DEQ's amendments. Chasm has completed its 

review of DEQ's file and now submits the following additional 

comments: 
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Chasm's position, which is set out in more detail 

below, is first, that it objects to DEQ's proposed rule, and 

second, that it supports the proposed rule submitted by 

Septiclear, Inc. at the February 26, 1986 hearing in Portland. 

1. The DEQ file still does not contain any reliable 

basis to support DEQ's proposed rule. DEQ's "Discussion of 

Proposed On-Site Sewage Disposal Rule Modifications" states 

that DEQ has heard "numerous complaints" of damage to on-site 

systems from the addition of commercial chemicals. The record 

does not support this allegation. Chasm would certainly have 

heard of such complaints, if there were any, because Chasm 

offers a ten-year unconditional guarantee on its treatment 

process. But Chasm has not heard of any such complaints. 

Septiclear representatives testified to the same effect. Chasm 

asked DEQ representatives before the February 26, 1986 hearing 

in Portland to substantiate the alleged complaints. No such 

evidence has appeared. 

The record does not contain a single written 

complaint. The only oral evidence of complaints was from a 

clerical employee of Multnomah County, Michael Jabling, who 

testified only that he was aware of complaints from others. 

However, Jabling had no specific information on the substance 

of the complaints, the identity of the complainants or even 
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what chemicals were allegedly involved. For all we know, the 

alleged complaints derive from the use of "explosives" or 

"organic solvents" which DEQ's proposed rule mentions and which 

Chasm agrees should be prohibited. The alleged complaints also 

could have derived from the use of caustic soda or lye, which 

Chasm also agrees should not be used to clean septic tanks or 

cesspools. 

In support of its use of acids to clear septic tanks 

and cesspools, Septiclear introduced written endorsements from 

nine retail sellers of its products, some of whom have sold the 

products for over 15 years. These endorsements testified to a 

total absence of any complaints of damage to septic tanks or 

cesspools. In addition, Septiclear offered to provide a list 

of over 2,000 satisfied customers, and Chasm offered to produce 

a similar list for DEQ's inspection. Septiclear also requested 

that DEQ provide some evidence that systems treated with acids 

have caused any pollution to groundwater. The record is still 

devoid of ~uch evidence. 

Chasm is thus left wondering what the real basis for 

DEQ's proposed rule is. Is there is any evidence of groundwater 

pollution? If so, where is it? Why was it not introduced? 
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2. DEQ's proposed rule would substantially.lessen 

competition in the sewage treatment industry, and would harm 

low income consumers. Both Septiclear and Chasm would be 

legislated out of the on-site sewage treatment business if 

DEQ's proposed rule is adopted. This would greatly benefit 

sewage pumpers by eliminating their only competition. But 

consumers would be harmed because they would have no 

alternative method of sewage treatment except pumping or 

complete replacement of their cesspools or septic tanks. 

If a septic tank or cesspool becomes clogged, pumping 

out the sewage does not unclog the system, it merely empties 

it. The average cost of pumping is approximately $400. 

Pumping frequently must be repeated, sometimes every few 

months. After a few $400 pumping bills, consumers are 

frequently advised by septic tank pumpers that the only real 

long-term solution is to dig up and replace the cesspool or 

septic tank. The average cost of a new cesspool or new septic 

tank is approximately $2,700 to $3,000. In East Multnomah 

County, the total economic impact of DEQ's proposed rule would 

be approximately $20,000 to $40,000 per day in unnecessary 

cesspool and septic tank construction. These costs would be 

visited primarily on those least able to afford them, the lower 

income residents of East Multnomah County. The average cost of 

one treatment by Septiclear or Chasm is approximately $200-$250. 
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One treatment normally solves the problem. Cesspools and 

septic tanks that were treated by Chasm as long as 18 years ago 

are still functioning without damage. 

Adoption of DEQ's proposed rule would not only hurt 

consumers, it would also involve the Environmental Quality 

Commission in the impermissible role of market regulator 

insofar as the Commission would be eliminating competition in 

the sewage treatment industry. Neither DEQ nor EQC is 

authorized by law to undertake market regulation, and both 

bodies should carefully consider whether that is not the result 

of DEQ's otherwise well-intended regulation. DEQ's proposed 

rule would hand the entire sewage treatment market to sewage 

pumpers on a silver platter. Is that really what DEQ and EQC 

want to do? 

Adoption of DEQ's proposed regulation would create yet 

another serious problem for Chasm: The proposed regulation 

would prevent Chasm from honoring its ten-year guarantee to 

refund the treatment price or to fix the treatment system at no 

additional charge to the consumer. What is Chasm supposed to 

do about this? 
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3. The Septiclear proposal, by contrast, 

accomplishes everything DEQ's proposed rule seeks, without any 

negative impact on the industry or the public. 

The amendment proposed by Septiclear seeks to regulate 

not the inflow into sewage treatment systems, but the outflow. 

It uses the same pH parameters as DEQ's proposed rule, but it 

states that the acceptable range of f~ur to nine on the pH 

scale is to be measured "after treatment." This is a sensible 

way to regulate. DEQ has no real interest in regulating what 

goes into a sewage treatment system except to the extent that 

such material may be a source of pollution if it leaves the 

system undigested by bacteria. In addition, DEQ's attempt to 

regulate the inflow is not sensible. Under DEQ's proposed rule 

fresh lemon juice or vinegar, both of which have pH's in the 

range of 1.0-1.5, and are perfectly safe, could not be 

deposited in a sewage treatment system. Yet lye and caustic 

soda, which have a pH of 13, could be used, because they are 

active ingredients in "cleaning compounds typically found in 

the home," which is an exception from the prohibition in DEQ's 

proposed rule. 

The only conceivable downside to Septiclear's proposed 

rule is that, due to the absence of any controlled scientific 

tests by DEQ, it would be difficult at the present time for DEQ 

to know which chemicals qualify and which do not. But this is 
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only a temporary problem. It could be easily solved by having 

DEQ or an independent testing laboratory conduct tests to 

determine whether the outflow of systems treated by Chasm and 

Septiclear are within the pH limits of 4-9. 

Surely Chasm, which would be legislated out of 

business by DEQ's proposed rule, has a right to demand that DEQ 

conduct the minimum of scientific tests before recommending the 

complete elimination of acidic treatments. 

Conclusion 

The bottom line is that DEQ does not know whether 

acidic system treatment poses any danger of groundwater 

pollution or not. DEQ has not conducted a single test, and has 

no real evidence to support its proposed rule. If DEQ wishes 

to investigate groundwater pollution scientifically, Chasm will 

cooperate. In the meantime, DEQ's proposed rule should not be 

adopted. It is clearly overbroad and it is economically unfair 

to both East County residents and to Chasm (and Septiclear), 

which would be eliminated from the on-site sewage treatment 

business. 

DEQ's proposed rule has produced one great advantage, 

however: It has prompted enough awareness of the potential 

danger to cause Septiclear to draft a more appropriate rule to 
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accomplish the result at which DEQ legitimately aims namely, 

to prevent groundwater pollution -- and it has prompted Chasm 

to agree to study the outflow of treatment systems under DEQ's 

supervision. 

cc: Paul Oldenberg 
Richard H. Williams 

Very truly yours, 

Frank M. Parisi 
Attorney for 
Chasm Chemical Company 




