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OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING 

November 22, 1985 

Eugene City Council Chambers 
City Hall 

777 Pearl Street 
Eugene, Oregon 

--------------------------------------------------------------------------------------

8:30 a.m. 

8:40 a.m. 

10:00 a.m. 

10:45 a.m. 

A G E N D A 

CONSENT ITEMS 

These routine items are usually acted on without public discussion. 
If any item is of special interest to the Commission or sufficient 
need for public comment is indicated, the Chairman may hold any item 
over for discussion. 

A. Minutes of September 27, 1985, EQC meeting. 

B. Monthly Activity Report for August and September, 1985. 

C. Tax Credits. 

PUBLIC FORUM 

This is an opportunity for citizens to speak to the Commission on 
environmental issues and concerns not a part of this scheduled meeting. 
The Commission may discontinue this forum after a reasonable time if 
an exceptionally large number of speakers wish to appear. 

HEARING AUTHORIZATIONS 

D. Request for authorization to conduct a public hearing on proposed 
plastics recycling tax credit rules. 

E. Request for authorization to conduct a public hearing on CERCLA 
matching account fee scheduled, OAR 340-105-120. 

F. Request for authorization to conduct a public hearing on proposed 
rule changes which would allow regional air pollution authorities 
to set a permit fee scheduled for sources within their 
jurisdictions. · 

ACTION AND INFORMATION ITEMS 

Public testimony will be accepted on the following, except items for 
which a public hearing has previously been held. Testimony will not 
be taken on items marked with an asterisk (*). However, the Commission 
may choose to question interested parties present at the meeting. 

G. 

H. 

Contested case review - DEQ v. David Bielenberg (09-AQ-FB-83-04) 

Contested case review - DEQ v. Hayworth Farms, Inc. and John W. 
Hayworth (50-AQ-FB-82-09) 
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I. Proposed adoption of rule amendments regarding Notice of Violation 
for hazardous waste program requirements, OAR 340-12-040. 

J. Proposed adoption of additions to New Source Review Rule regarding 
visibility impacts exemptions (OAR 340-20-276(1) (2)) as a revision 
to the State Implementation Plan. 

I<. Proposed adoption of rule formalizing the suspension of the 
motorcycle noise testing requirments, OAR 340-24-311. 

L. Proposed approval of amendments to Lane Regional Air Pollution 
Authority rules concerning standards of performance for new 
stationary sources. 

M. Request for adoption of rules for granting water quality standards 
compliance certification pursuant to requirements of Section 401 
of the Federal Clean Water Act. 

N. Petition for declaratory ruling by Braizer Forest Products as to 
the applicability of ORS 459.005 to 459.285 and OAR Chapter 340, 
Division 61 to its storage pile of sawmill residual materials. 

0. Variance lieview for Brookings Energy Facility, Curry County. 

P. Informational Report: Review of principal recyclable materials 
list. 

Q. Informational Report: Yard debris as a principal recyclable 
material in the Portland, Washington, Multnomah, Clackamas and 
proposed West Linn wastesheds. 

WORK SESSION 

On Thursday, November 21, the Commission will conduct a work session 
on hazardous waste enforcement guidelines, from 2:00 p.m. - 4:00 p.m. 
From 4:00 p.m. to 6:00 p.m. the Commission will convene a special 
meeting on the Analysis of issues raised by the City of I<lamath Falls 
in their petitions for declaratory ruling and rulemaking. The location 
will be South Harris Hall, Lane County Courthouse, 125 East 8th in 
Eugene. 

Because of the uncertain length of time needed, the Commission may deal with any item 
at any time in the meeting except those set for a specific time. Anyone wishing to be 
heard on any item not having a set time should arrive at 8;30 am to avoid missing any 
item of interest. 

The Commission will have breakfast (7:00 a.m.) at the Eugene Hilton Hotel and 
Conference Center, 100 East Sixth Avenue. Agenda items may be discussed at 
breakfast. The Commission will lunch at the Lane County Courthouse in rooms B and 
C off the Cafeteria. 

The next Commission meeting will be January 31, 1986 in Portland. 

Copies of the staff reports on the agenda items are available by contacting the 
Director's Office of the Department of Environmental Quality, PO Bo" 1760, Portland, 
Oregon 97207, phone 229-5395, or toll-free 1-800-452-4011. Please specify the agenda 
item letter when requesting. 
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VICTOR ATIYEH 
GOVU\NOA 

OEQ-46 

Environmental Quality 0ommission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

NOTICE 

OF 

WORK SESSION AND SPECIAL MEETING 

November 21, 1985 

South Harris Hall 
Lane County Courthouse 

125 E. Eighth 
Eugene 

WORK SESSION 
,2:00 pm-4:00 pm 

Hazardous Waste Enforcement Guidelines. 

SPECIAL MEETING 
4:00 pm-6:00 pm 

Analysis of issues raised by the City of Klamath 
Falls in their petitions for declaratory ruling 
and rulemaking. 

The Commission may take action on this item at 
this time, or may postpone action until their 
regular meeting on November 22, 1985. 



THESE MINUTES ARE Nal' FINAL UNTIL APPROVED BY THE EQC 

MINUTES OF THE WORK SESSION AND SPECIAL MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

November 21, 1985 

On Thursday, November 21, 1985, the Oregon Environmental Quality 
Commission conducted a work session and special meeting in the Lane 
County Courthouse, 125 E. Eighth, Eugene, Oregon. Present were 
Commission Chairman James Petersen and Commissioners Mary Bishop and 
Sonia Buist. Commissioners Wallace Brill and Arno Denecke were 
absent. Present on behalf of the Department were its Director, Fred 
Hansen, and several members of the Department staff. 

WORK SESSION 

The purpose of this work session was for the Department to review 
with the Commission the Department's proposed Enforcement Guidelines 
and Procedures for the Hazardous Waste Program. 

Al Goodman of the Department's Hazardous and Solid waste Division 
reviewed for the Commission the background and history of this matter. 
In addition, Mr. Goodman said the consequences of mismanagement in 
the hazardous waste program are greater than in the air and water 
programs. In those programs the problems stop when the facility 
closes, however that is not the case in hazardous waste. These 
Enforcement Guidelines are meant to provide guidance for Department 
staff to aid in consistent enforcement statewide. They are also meant 
to help staff prioritize efforts and resolve violations at the lowest 
possible level. 

Mr. Goodman then walked through the proposed Guidelines with the 
Commission. The Guidelines contain general principles; definitions 
of Class I, II and III violations; enforcement options for each class 
of violation; definitions of enforcement actions; and a matrix of 
civil penalty amounts. 

Chairman Petersen asked how these Guidelines would enhance hazardous 
waste management. Mr. Goodman replied that the Guidelines set the 
Department's top priorities for field staff, helping them to act 
consistently statewide. 

Tom Donaca, Associated Oregon Industries, said the Guidelines were 
acceptable in the way the Department was proposing to use them. They 
had testified at the public hearings on whether or not these 
guidelines should really be rules. He said the regulated community 
was willing to see whether these guidelines would be cited or relied 
upon in enforcement actions. He said the same sort of policy need 
not be applied to the air and water programs as their circumstances 
were different. 
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Frank Deaver, Tektronix, commented the the Department had been fair 
so far in enforcement actions. He also said he considered that some 
of the Class II violations should really be Class I. At Chairman 
Petersen's request, Mr. Deaver said he would provide a list. 

James Brown, Tektronix, said closure cost estimates were unrealistic. 
Closure may be far in the future therefore accurate costs estimates 
are only educated guesses. Also, a well managed facility would have 
different costs than others. Mr. Deaver said the while he agreed 
the closure costs were probably unrealistic, the purpose was to be 
sure the money was available for cleanup in case something should 
happen to the company. Mr. Deaver also said recyclers should be more 
heavily regulated. Chairman Petersen commented that perhaps the 
closure costs should be reviewed to be sure they are relevant. 

Dick Bach, Stoel, Rives, Boley, Fraser & Wise, said the Guildelines 
were necessary. His clients want to know what type of enforcement 
actions to expect for violations. In regard to the issue of whether 
or not these Guidelines should be made rules, Mr. Bach said they would 
not be inclined to use the rules versus guideline issue in a civil 
penalty situation unless absolutely necessary. Mr. Bach asked for 
clarification of "unauthorized disposal of hazardous waste" under 
Class I violations. He asked if this would include an inadvertent 
spill. Mr. Hansen replied that if the company used good management 
practices and notified the Department promptly of the spill, no 
penalty would likely be assessed. Mr. Goodman said that unauthorized 
disposal was not a spill • 

. commissioner Bishop asked if the Department would anticipate changes 
to these proposed Guidelines. Mr. Goodman replied that they were 
likely to change over time, but the Department would return to the 
Commission with any major changes and be sure to go back to the 
regulated community with those changes. commissioner Bishop and 
Chairman Petersen emphasized remembering to work with the regulated 
community. 

The Commission indicated agreement with the proposed Guidelines. 

SPECIAL MEETING 

Analysis of Issues Raised by the City of Klamath Falls in Their 
Petitions for Declaratory Rulings and Rulemaking 

On September 20, 1985, the City of Klamath Falls submitted a Petition 
for Declaratory Ruling as to nonapplicability of laws, regulations 
and standards to Section 401 Certification of Salt caves Project; 
Petition for Rulemaking; Request for Hearing; Request for Stay; and 
a Demand for Hearing. On October 18, 1985 the Consolidated 
Conservation Parties submitted a response to the City of Klamath 
Falls. 
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At the Commission's October 18, 1985 meeting, it denied petitions from 
the City of Klamath Falls and requested the Department to prepare 
an analysis of the points raised in the petitions and make appropriate 
recommendations for consideration at the November meeting. 

On October 28, 1985, the City of Klamath Falls withdrew their 
application for 401 Certification for the Salt Caves Project. 'I'hey 
indicated their intent to file a new application in early 1986. They 
also indicated withdrawal of their application for a Federal Energy 
Regulatory Commission (FERC) license. 

Peter Glaser, attorney with the firm Duncan, Weinberg & Miller in 
Washington, D.C., appeared on behalf of the City of Klamath Falls, 
proponent of the Salt Caves Hydroelectric Project and of the two 
petitions before the Commission. He said the first petition asked 
the Commission to declare that its water quality standards for the 
Klamath River between Keno Dam and the Oregon-California border not 
be applied to the City's application for Certification of the Salt 
Caves Project under Section 401 of the Federal Clean water Act. The 
petition also asked the Commission to declare that no land use 
requirements or other "related requirements" be considered in judging 
the City's Section 401 application and to declare whether the 
Commission or the Department is the agency that will take final action 
on the City's application. The second petition asked the Commission 
to institute rulemaking proceedings to establish rules to be applied 
to the City's 401 application. 

At this meeting, Mr. Glaser said, they would comment on the 
Department's staff report and,the water quality issues raised in the 
City's petitions. At the Commission's regular meeting the next day, 
Mr. Glaser intended to address what the Department characterized as 
"procedural" issues. 

Mr. Glaser said they agreed the Commission's water quality standards 
should be designed to protect the wild trout population in the Klamath 
River. However, they disagreed with the Department on whether those 
standards are unnecessarily overbroad in achieving the goal of 
protecting that trout population. 

The petitions argue, Mr. Glaser said, that Section 401 did not give 
the Commission the authority to outright ban significant dams and 
reservoirs on the Klamath River. In fact, he said, the City does 
not concede that Section 401 gives the Commission any authority to 
regulate the construction of dams that create reservoirs. The 
language of Section only gives authority to regulate activities 
causing "discharges." 

Mr. Glaser said they did not believe it was necessary to have 
standards that preclude construction of thermally stratifying 
reservoirs in order to protect the wild trout population in the 
Klamath River. He said it should not be assumed that such reservoirs 
will cause harm to fish. They emphasized that standards can and 
should be promulgated that would allow the proponent of a reservoir 
to demonstrate that the reservoir would help and not hinder fish. 

DOR391 -3-



Regarding the concerns raised by the Consolidated Conservation 
parties, Mr. Glaser said that he believed the parties misread the 
extent of authority that Section 401 gives to the Commission. He ( 
said they did not believe Congress intended to vest plenary authority 
over such dams in state agencies without mentioning such intent in 
the Act or its legislative history. Also, Mr. Glaser believed the 
Conservation Parties make a number of inaccurate statements as to 
why the use of the Klamath River for fish and the use of the River 
for hydropower dam and reservoir are mutually exclusive. 

Mr. Glaser said the the Commission's water quality standards were 
clearly developed for running water, and the effect on fish of running 
water and of reservoirs is different. He said it was inappropriate 
to have one standard applied in the same way to both situations. He 
urged the Commission to recognize this fact and adopt regulations 
that would allow a proponent of a reservoir to demonstrate the project 
will not harm fish. 

Mr. Glaser concluded by asking the Commission to grant their petition. 

Chairman Petersen asked how the temporary withdrawal of the FERC 
application would affect the Commission's proceedings. Mr. Glaser 
replied it should not have any impact as the City has stated that 
the withdrawal of the FERC application is temporary and the City 
intends to reapply for a license and to the Department for 401 
Certification. 

Chairman Petersen asked what the reason was for withdrawing the 
application. Mr. Glaser replied it was decided it would be necessary 
to do further studies both in the area of water quality (including 
monitoring) and in the area of archeology. 

Chairman Petersen asked for an explanation of how the Commission rules 
would ban reservoirs. Mr. Glaser said they were contending that the 
rules in effect ban reservoirs principally because there would be 
no way a reservoir could be built to meet the standards for dissolved 
oxygen and temperature. 

Mary Holt, Sierra Club, testified they did not think there was any 
question that Section 401 clearly gives the state the authority to 
implement it's water quality standards with respect to hydropower 
projects. 

Chairman Petersen said it had been the commission's decision that 
the Department had been delegated the authority to grant 401 
Certification. Any appeal of the granting or denying of that 
Certification would come to the Commission for resolution. He said 
the Commission was not presently of a mind to change that process. 
Chairman Petersen also said the Department should not delegate that 
responsibility to any other agency in the state. The issue was not 
whether the Department had the authority, he continued, but what 
should be considered in the process. 
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Jack Smith, Northwest Environmental Defense Center, said it seemed 
to him that the City of Klamath Falls was arguing that their project 
would not affect the uses of the water. He said he could not agree 
with this position. 

Chairman Petersen was not sure the Director's Recommendation was 
appropriate. The Commission had already denied the petition, he said, 
so no further formal action was needed unless they were to reverse 
themselves. In addition, the rulemaking process the Commission would 
go through at its formal meeting the next day would deal with issues 
of authority. Chairman Petersen also asked why it would be necessary 
to reaffirm the water quality standards for the Klamath River. 

Director Hansen said that during the last Commission meeting the 
Department asked the Commission to reject the petitions both for 
substantative reasons and because of the time constraints. He said 
there would be no reason to reaffirm if, after hearing the 
substantative reasons, the Commission stood on their previous 
decision. 

Director Hansen said the Department was standing by the standards 
as they are. He said there was no questions that the intent of the 
Commission and the Department at the time of the adoption of the 
standards was that they apply to reservoirs. And yet, upcn review by 
Counsel, there is some clarification that would help make that intent 
clearer, he continued. The Department does not believe there is any 
question about the intent or the desires of the Commission at the 
time the rules were adopted. 

Chairman Petersen said the Department had standards that are designed 
to protect fish. The Department is claiming that if this project 
is built, fish are going to die. The applicant is saying they do 
not think that would happen and want an oppcrtunity to show that fish 
were not going to die if their project is built. 

Glen Carter, of the Department's Water Quality Division explained 
that at the time standards were developed for the Lower Klamath River 
the Department was taking advantage of the natural and manmade 
conditions in the area. The upper river above Keno was in bad 
condition because of the natural decomposing organics. Once the river 
got below John Boyle Dam and into the area of the propcsed Salt Caves 
Project, there was the advantage of a tremendous groundwater influx 
that improved the quality of the water and kept it suitable for the 
last of the native rainbow trout fishery. Mr. Carter said there were 
not the beneficial uses identified then that there are now, such as 
rafting. The area's beneficial uses were largely for recreational 
fishery and wildlife. He said the standards were set to protect those 
uses at that time. 

Mr. Carter said the applicant believes they can build their project 
without injuring the fish. However, the experience of the fishery 
people with the three other reservoirs in the area has shown that 
in those reservoirs the fish stocks have not reproduced in the fashion 
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they do in the open river channel, and there is no reason to believe 
they can do so if the Salt Caves Project was built. Chairman Petersen 
asked if that was because of water quality. Mr. Carter said water 
quality would be a significant factor, but it would also be a major 
habitat change from a running stream to a reservoir-type habitat. 

Mr. Carter said most of the fish were planted in those reservoirs, 
and occasionally a big trout would be found, but high-quality fish 
production has not been sustained in those reservoirs. The Department 
has done extensive electroshocking for fish in the John Boyle 
reservoir and have not turned up any trout. 

Chairman Petersen said he was inclined in this matter to take no 
action regarding changing denial of the Petition for Rulemaking and 
Petition for Declaratory Ruling and proceed to rulemaking at the 
Commission's regular meeting; and to have the applicant, when they 
are ready, continue the 401 Certification process with the Department, 
and depending on the results of that process, exercise whatever appeal 
rights they want to bring before the Commission. He felt that any 
clarification of the rules at this time would be in effect changing 
goal posts on the applicant. He thought the applicant was entitled 
to continue under the rules in effect when they first applied.· 
Commissioner Buist commented she was satisfied with the Director's 
recommendation. Commissioner Bishop said she was uncomfortable taking 
action at this time for the same reasons Chairman Petersen mentioned. 

Director Hansen stressed the Department did not feel the suggested 
changes they would have proposed had the Commission authorized 
rulemaking would in any way have changed what the intent or purpose 
of the existing rules are. Rather, they would have removed two items 
that may have been litigated. The only changes would have been to 
clarify existing rules. 

The Commission took no action of this item. 

There being no further business, the meeting was adjourned. 
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THESE MINUTES ARE NOT ~INAL UNTIL APPROVED BY THE EQC 

MINUTES OF THE ONE HUNDRED SIX'rY-EIGHTH MEE'rING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

November 22, 1985 

On Friday, November 22, 1985, the one hundred sixty-eighth meeting 
of the Oregon Environmental Quality Commission convened in the Eugene 
City Council Chambers, 777 Pearl Street, Eugene, Oregon. Present 
were Commission Chairman James Petersen, Vice Chairman Arno Denecke, 
and Commission members Mary Bishop, Wallace Brill and Sonia Buist. 
Present on behalf of the Department were its Director, Fred Hansen, 
and several members of the Department staff. 

·rhe staff reports presented at this meeting, which contain the 
Director's recommendations mentioned in these minutes, are on file 
in the Off ice of the Director of the Department of Environmental 
Quality, .522 SW Fifth Avenue, Portland, Oregon. Written information 
submitted at this meeting is hereby made a part of this record and 
is on file at the above address • 

. BREAKFAST MEETIN(! 

All' Commission member.s were present at the breakfast meeting. 

1. Willamette Vallev Regional Managers Report 

David St. Louis, manager of the Willamette Valley Region Office 
br1efedtneComrnission of Department Activities in the region. 

2. Informational Report: Review of Portland International Airport'§. 
.Noise Impacts During Westerly Departures. 

John Hector presented a report on the investigation of concerns 
expressed by residents of Hayden Island regarding excessive 
aircraft noise due to westerly departures from Portland 
International Airport. The report concluded that noise impacts 
could be reduced if the westerly noise abatement departure 
procedure was strictly adhered to by all aircraft. John 
Newell, noise abatement officer for the airport, described his 
concern that the departure procedure cannot be enforced by the 
Port of Portland as flight operations are controlled by the 
Federal Aviation Administration. He also described several 
programs being developed to encourage the use of the noise 
abatement procedure. Discussion by the Commission led to the 
recommendation that the Director meet with Port of Portland 
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officials to assess possible amendments to the departure 
procedure that would hopefully reduce overflight of Hayden 
Island. 

3. Status on Meeting EQC Request for Additional Information on the 
Threat to Drinking Water in East Multnomah county. 

Lydia Taylor of the Department's Management Services Division 
reported on staff efforts to address the commission's need for 
additional information. She said a contractor would be selected 
soon and it was expected the contractor's report on the plan 
would be completed by early January. Carolyn Young, the 
Department's Public Information Officer discussed notice to the 
public. 

FORMAL MEETING 

AGENDA ITEM A: Minutes of the September 27, 1985, EQC Meeting 

It was MOVED by Commissioner Bishop, seconded by Com.rni.ssi.oner Brill 
and passed unanimously that the minutes be approved. 

AGENDA ITEM B: Monthly Activity Report for August and September, 
1985 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill 
and passed unanimously that the Monthly Activity Report be approved. 

AGENDA ITEM C: Tax Credit Applications 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill 
and passed unanimously that the tax credit applications including 
the amendment to approve the Freres Lumber Company application, be 
approved. 

PUBLIC FORUM 

No one appeared. 

As some people waiting to testify on agenda items were needing to 
leave the meeting early, Chairman Petersen took some agenda items 
out of order. 

AGENDA ITEM F: Request for authorization to conduct public hearing 
on proposed rule changes which would allow regional 
air pollution authorities to set a permit fee 
schedule for sources within their jurisdictions. 
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The Lane Regional Air Pollution Authority (LRAPA) has requested that 
the Commission amend its rules to allow LRAPA to adopt a permit fee 
schedule that is different from the Department's schedule. Such a 
rule change would potentially allow LRAPA to increase fee revenues 
to offset decreases in contributions from local government sources. 

Director's Recommendation;_ 

It is reconunended that the Commission authorize a public hearing 
to receive testimony on proposed rule revisions concerning 
authorizing regional air pollution authorities to adopt a permit 
fee table that is different from the Department's. 

Chairman Petersen asked why the Department's schedule was not 
adequate. Don Arkell, Director of LRAPA, replied that the current 
permit fee system did not give LRAPA enough revenue needed to 
stabilize its operations. 'l'he LRAPA Board had instructed Mr. Arkell 
to look at all potential sources of revenue. He said that they do 
not intend to recover J.00 percent of costs but would like a higher 
percentage than they recover now. The Commission must authorize the 
use of fees other than those in its rules. Mr. Arkell also said 
that LRAPA wanted to consider adjusting fees for all source 
categories. He said that some fees were to high now for some 
categories but overall they would propose that the fees would be 
higher. 

Chairman Petersen was concerned about inconsistent fee schedules 
throughout the state and was worried that there might be a perception 
of competitive advantage. 

It was moved by Commissioner Bishop, seconded by Commission Buist 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM""-"'M'"'":-"'=R"'e_.q..,,u~est for adoption of rules for granting water 
Quality Standards Compliance certification pursuant 
to requirements of Section 401 of the Federal Clean 
Water Act. 

At the Commission's July 19, 1985 meeting, issues surrounding 401 
certification were discussed. The Commission authorized the 
Department to go back to public hearings on proposed procedural rules 
for 401 certification. The hearing was held October 8, 1985. The 
Department summarized the testimony and prepared analysis of the 
significant issues raised. Amendments to the rules taken to public 
hearing were proposed. 

Director's Recommendation: ·---
Based on the Summation of the staff report the Director 
recommends that the Commission adopt the rules OAR 340-48-005 
to 340-48-040. 
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Peter Glaser appeared representing the City of Klamath Falls. He 
said that Section 340-48-015 differed from Section 401 in that the 
proposed new rule would add one comma and delete three commas and 
substitute the word "activity" for "discharge". He said deletion 
of the commas makes "which may result in any discharge" apply to only 
the first part of the paragraph. He saw this as a significant 
language change showing the Department intended to broaden regulatory 
authority that did not exist. Chairman Petersen asked if Mr. Glaser 
understood that there was no requirement that the rules be identical 
to Section 401. Mr. Glaser replied that they were only concerned 
that the substance be the same. 

Mr. Glaser then commented on Section 340-48-020(2) (h). He said that 
Section 401 did not give the Commission the right to require land 
use compatibility statements and therefore urged this proposed rule 
not be adopted. 

Mr. Glaser also objected to proposed rule OAR 340-48-025(2) which sets 
forth findings the Department must make before issuing a water Quality 
Certification. He said the only findings the Department was 
authorized to make under Section 401 were that a proposed discharge 
meet the required applicable provisions in Sections 301, 302, 303, 
306 and 307 of the Federal Clean Water Act. The proposed rule would 
go beyond the specific water quality authorizations which are granted 
in Section 401. Therefore, Mr. Glaser said the rule should not be 
adopted. 

Mary Holt appeared representing the Sierra Club. She testified that 
in general the Sierra Club supported the adoption of the proposed 
rule and only requested the Commission to examine one change proposed 
by' staff in 340-48-0.20 (7). This particular staff proposal would 
change the word "will" to the word "may" in this section. Ms. Ho.lt 
urged the commission to retain the word "will" in order to make this 
rule consistent with OAR 340-48-026(2) (f}. She said that if the word 
"will" was eliminated the Commission would be permitting staff to 
eliminate beneficial uses and other considerations. 

Jack Smith representing the Northwest Environmental Defense Center 
(NEDC) testified that they also supported the rules in general but 
he wanted to make a couple of clarifications on the staff report. 
On page 4 of the staff report in the last paragraph, Dr. Smith said, 
it states that the testimony of NEDC and others raised the issue of 
the degree to which 401 certification should be based on factors other 
than water quality. Dr. Smith said that was not NEDC's contention. 
He said they had not been a party which had been arguing for 
factors other than water quality. Their contention was, Dr. Smith 
continued, that the Department and the Commission was basing 401 
certification on inadequate considerations of water quality. Then 
on page 6 of the staff report, Dr. Smith said, the first sentence 
in the fifth paragraph states that the water quality standards adopted 
by the EQC are intended to assure water quality to support the 
beneficial uses designated by the Water Resources Commission. It 
was NEDC's contention that the EQC should protect not those uses 
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designated by the water Resources Commission but the uses designated 
by the EQC themselves as part of the federally approved water 
quality standards of the State of Oregon. Dr. Smith also urged the 
retention of the word "will" in OAR 340-48-020(7). 

Chairman Petersen said that he did not think either the Commission 
or the Department had ever suggested that water quality should be 
considered in a vacuum because obviously water quality must relate 
to some use of the water. Traditionally the Department and the 
Commission had taken the position that the water Resources Commission 
was charged statutorily with deciding how the waters of the state 
are to used. Chairman Petersen continued that the Commission had 
not intended to either attempt to overrule or to quarrel with that 
process. The Water Resources Commission decides how the water is 
used. The Environmental Quality Commission then decides what 
standards are appropriate for that use and then regulates that use 
and enforces those standards. Dr. Smith agreed that within state 
law the uses designated by the EQC ought to be consistent with the 
uses designated by the Water Resources Commission. However, he. 
continued, Section 401 speaks to certification of compliance with 
Section 303 of the Federal Clean Water Act and within Section 303 
of that act, the task of designating beneficial uses of the waters 
is given to the EQC. Dr. Smith said it was only the Commission that 
would be able to make the determination of compliance with beneficial 
uses. If the Commission does not address designated beneficial usE~s, 
no matter who has designated them, Dr. Smith said, those uses do not 
get addressed in the 401 process because the Water Resources 
Commission is not a part of that process. 

Director Hansen asked if Dr. Smith's concern was that the decision 
on beneficial uses was not being made by a· body that could make it 
or was it that structurally Dr. Smith felt that the designation had 
to happen with the EQC for reasons beyond whether or not the water 
Resources Commission would make that decision. Dr. Smith replied 
that first of all it would be an improvement if the somebody in the 
state of Oregon made the determination of impact on uses and 
preferably that somebody should be the agency responsible for water 
quality impact in the state. He said that had been delegated to DEQ 
and the EQC and it was not a water allocation question but a water 
quality question. 

Michael Huston of the Attorney General's Office explained that Section 
303 of the Federal Clean water Act requires that the states rules 
include both a listing of the designated uses as well as technical 
water quality criteria designed to protect those uses. Where the 
Department and Dr. Smith differ is that Dr. Smith contends that in 
the 401 review the Department would have to go back and directly 
measure the impact on those beneficial uses. Mr. Huston said the 
language of Section 303 did not say that, and there was no 
historical obligation for the state agency to do more than examine 
the water quality criteria. Mr. Huston reminded the commission that 
both the specific issue on beneficial uses as well as the land use 
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issues were currently pending in the Court of Appeals and that at 
some point in time the Commission would have judicial guidance on 
those issues. 

Commissioner Bishop asked if it would make any difference if the word 
"will" were retained in OAR 340-48-020(7). Director Hansen replied 
that if "will" was retained in the rule, unless the findings section 
were also amended to ensure findings were actually made relative to 
those issues, the Commission would not have the basis on which to 
make findings on use. Mr. Huston said the word "will" in subsection 
7 seemed to be representing a mandatory commitment to include in every 
401 certification an evaluation of impact on uses as Dr. Smith had 
asked. However, Mr. Huston said, the Department's rules were not 
consistent with that and that it was not the Department's desire. 
Commissioner Bishop asked how much work would be involved if the 
mandatory "will" were to be retained in the rule. Harold Sawyer of 
the Department's Water Quality Division replied that the amount of 
work involved would depend on the specific project. When the 
Department was discussing changes to this subsection, they 
realized that whatever findings were required under Section 48-025, 
subsection 2, the Department would have to do no matter what. The 
intent was not to limit the Department in whatever it must do to make 
those findings. Mr. Huston said he had looked at subsection 7 as 
it previously stood with the word "will" and as he read it it would 
clearly require the Department to review for the potential impact 
on beneficial uses which was contrary to his understanding of the 
Department's position. Mr. Huston said the Department did not feel 
it was its responsibility to determine the impact on uses but that 
it was the responsibility of the water Resources Commission. 

Chairman Petersen asked if the Department would comment on the 
subs ti tut ion of the word "activity" for '"discharge". Mr. Sawyer 
replied that the Department chose the word "activity" because it felt 
it more accurately reflected the types of projects before the 
Department for certification. Mr. Sawyer said the majority of those 
projects were Corps of Engineer permits or coast Guard permits. These 
projects mostly involve activities where there may be an impact on 
water quality but not necessarily a discharge. Commissioner Denecke 
asked that if by changing the word "discharge" to "activity" did the 
Department intend to extend authority beyond what was contained in 
the Clean Water Act. Mr. Sawyer replied that was certainly not the 
Department's intent; it was only an attempt to clarify what appeared 
to be some confusing language. 

Chairman Petersen said he personally had some concerns about Section 
48-020(i). He agreed with Mr. Glaser concerns about this section 
and he did not think it was good policy under the Commission's 
responsibilities under Section 401 of the Clean Water Act to require 
a statement of local land use compatability. Chairman Petersen said 
it was difficult for him to believe that Section 401 would allow 
essentially every local jurisdiction to have what would amount to 
veto power over a 401 project if they refuse to issue a land use 
compatability statement. Therefore, he recommended that subsection 
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be deleted. Director Hansen said the Department's position on this 
matter had been raised well in the Benham Falls matter which came 
before the Commission previously. He asked Mr. Huston to summarize 
the legal basis by which the Department felt that requiring land use 
compatability statements was appropriate. Mr. Huston said the legal 
basis was that there are state land use laws on the books that say 
that any time a state agency takes any action that effects land use 
it is obligated to ensure compliance with local comprehensive plans 
and statewide planning goals. Mr. Huston said the issue here was 
whether or not the Federal Clean Water Act and the Federal Power Act 
preempted those state laws. He said this was an extremely tight 
legal issue which was now in the Court of Appeals. Chairman Petersen 
suggested then that this requirement be deleted until the Court of 
Appeals decision. 

Commissioner Buist offered that it might be possible to ask the local 
jurisdiction to give the Department their view on how the project 
fits into the land use plan without making land use compatibility 
statements a requirement. This would allow the Department to use 
that information in their project review. Chairman Petersen said 
that as long as it was not a requirement, taking the local planning 
agency's views into consideration was appropriate and he was 
comfortable with it. 

It was MOVED by Chairman Petersen, seconded by Commissioner Bishop 
and passed with Commission Brill voting no that Section 340-025(2) (f) 
be deleted and that Section 48-020(2) (i) be amended as follows: 

(i) A statement from the appropriate local government whether 
the project is compatible with the acknowledged local 
comprehensive plan and land use regulations or that the project 
complies with statewide planning goals if the local plan is not 
acknowledged. If the project is not compatible or in 
compliance, the statement shall include reasons why it is not. 
If a local government is the applicant for a project for which 
it has also made the land use compatibility determination, the 
State Land Conservation and Development Department may be asked 
by DEQ to review and comment on the local government's 
compatibility determination. 

It was MOVED by Commissioner Bishop that in of 340-48-020(7) the word 
"will" be retained. The motion failed for lack of a second. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Denecke 
and passed unanimously that the following amendment be made to Section 
48-025. 

340-48-025 (1) ~ithin thirty (30) days from the time the 
Department determines an application is complete, it shall so 
notify the applicant by certified mail. Within ninety (90) days 
of receiving a complete application for project certification, 
the DEQ shall serve written notice upon the applicant that the 
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certification is granted or denied or that a further specified 
time period is required to process the application. Written 
notice shall be served in accordance with the provisions of OAR 
340-11-097 except that granting of certification may be by 
regular mail. Any extension of time shall not exceed 1 year 
from the date of filing a completed application. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop 
and passed unanimously that the rules as amended be adopted. 

Director Hansen asked that if along with these motions the Department 
would be directed to renegotiate its agreement with the Land 
Conservation and Development Commission. Chairman Petersen replied 
that yes; to the extent the Department felt it was necessary. 

AGENDA ITEM H: Appeal of Hearing Officer's Findings of Fact, 
Conclusions of Law, and Final Order in DEQ v. 
Hayworth, case No. 50-AQ-FB-82-09 

John Hayworth and Hayworth Farms appeal to the Environmental Quality 
Commission asks for reversal of the Hearings Officer's decision which 
found liability for a $1,000 civil penalty. 

Mr. J. W. Walton of the firm of Ringo, Walton, Eves, and Stuber 
appeared representing John Hayworth and Hayworth Farms, Inc. Mr. 
Walton said that Mr. Hayworth had been cited for a violation of the 
regulatory provision to actively extinguish fires. on the day Mr. 
Hayworth was cited, he had ignited his fields well within the time 
permitted and had done so pursuant to a proper permit registration. 
During the course of burning this field, the fire jumped several yards 
and ignited a fence adjacent to another farmers field. This created 
a critical situation for Mr. Hayworth in light of present liability 
laws for the spread of fire on to the land of another. This emergency 
required Mr. Hayworth to take the time to contain and prevent the 
spread of the fire along the property line, which caused him to use 
a great deal of his water in fighting the wild fire and prevented 
him from finishing burning his original 38-acre field fire prior to 
the fires-out time. Given the circumstances which existed at the 
time and the few remaining unburned acres left, Mr. Hayworth felt 
an into-the-wind strip burn was the best means to extinguish the 
existing fire. Mr. Walton said that such a method also produces far 
less smoke then extinguishing the fire with water. Mr. Hayworth also 
had a fire burning on a 90-acre field which he left burning in order 
to extinguish the wild fire on the 38-acre field. Both Mr. Hayworth 
and his son felt that the 90-acre field would burn itself out and 
would not be dangerous due to the lack of fuel on the field. Mr. 
Hayworth was not able to return to the 90 acre field until after the 
fires-out time, at which time it was necessary to refill his water 
trucks. -Mr. Walton concluded by saying that Mr. Hayworth had 
demonstrated the reasonableness of his efforts to actively extinguish 
his two fields and therefore the Commission should substitute its 
judgment for that of the Hearing's Officer and find that Mr. 
Hayworth's acts were reasonable under the circumstances and that he 
is not liable for a civil penalty. 
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Michael Weirich, Assistant Attorney General, appeared on behalf of 
the Department, He said the Department agreed with the Hearing 
Officer's Findings of Fact, Conclusion of Law and Final Order. 
Hayworth Farms and John Hayworth were charged with two counts of late 
burning in violation of OAR 340-26-010(5). It was the Department's 
argument that Mr. Hayworth was responsible for the late burns either 
through his negligent or intentional actions because he was trying 
to burn too much acreage, too far apart, in too little time. Mr. 
Hayworth left the 90 acre field smoldering, and unattended because 
he was in a hurry to burn as much other acreage as possible. He had 
no excuse, Mr. Weirich said, for the fact that the field continued 
to burn and in fact was not extinguished until almost two hours after 
the fires-out time. Mr. Hayworth lit the 38 acre field so late in 
the day that it would have had to burn out completely within 10 
minutes in order to be extinguished by the fires-out time. Clearly 
Mr. Weirich continued, the 10 minute burn time allowed by Mr. Hayworth 
for the 38 acre field was unrealistic. The Department requested that 
the Hearing Officer order be affirmed. 

Commissioner. Bishop said it appeared that too much had been tried 
to be done in too little time and therefore she was MOVING to affirm 
the Hearing Officer's order. The motion was seconded by Comntissioner 
Brill and passed unanimously. 

AGENDA ITEM G: Appeal of the Hearings Officer Findings of Fact, 
Conclusions of Law, and Final Order in DEQ v. 
~ielenberg, case No. 09-AQ-FB-83-04. 

David Bielenberg has asked the Environmental Quality Commission to 
review the Hearings Officer's decision upholding a $300 civil penalty 
against him. 

Mr. Bielenberg appeared saying he was not contesting the Hearings 
Officer's decision but he was seeking a reduction or elimination of 
the fine as he was not in any financial condition to pay it. 

It was MOVED by commissioner Brill, seconded by Commissioner Buist 
and passed unanimously that the Hearings Officer's Findings of Fact, 
Conclusions of Law, and Final Order be affirmed but that the fine 
be lowered to $50. 

AGENDA ITEM D: Request for authorization to conduct a public hearing 
on Plastics Recycling Tax Credit Rules, OAR Chapter 
340 Division 17. 

This item proposes adoption of rules to implement 1985 plastics 
recycling legislation. The Legislature specifically gave the EQC 
the authority to adopt rules establishing filing and processing fees 
and providing guidance to calculation of the percent allocable to 
investments in plastics recycling equipment. The rules would also 
provide guidance for applying and qualifying for tax credit. 
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Director's Recommendation: 

Based on the Summation in the staff report, it is recommended 
that the Commission authorize a public hearing to take testimony 
on the proposed plastics recycling tax credit rules, Chapter 340 
Division 17. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM E: Request for authorization to conduct a public hearing 
on proposed Hazardous waste Management Fees, OAR 
340-105-120. 

The 1985 Legislative Assembly passed House Bill 2146 to create a 
permanent financing mechanism for the state match required for federal 
Superfund clean-ups. The bill imposes a $10 per ton fee on operators 
of hazardous waste and polychlorinated biphenyl (PCB) incineration 
and disposal facilities in Oregon effective January 1, 1986. 
Currently only the Arlington Hazardous Waste Disposal Facility will 
be subject to this new fee. 

Director's Recommendation: 

Based on the Summation in the staff, it is recommended that the 
commission authorize a public hearing to take testimony on 
proposed rule OAR 340-105-120. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM I: Proposed adoption of rule amendments regarding Notice 
of Violation for Hazardous waste Program 
requirements, OAR 340-12-040. 

The proposed amendment of OAR 340-12-040 is brought about by a recent 
revision of Oregon Statutes by the 1985 Legislature. Specifically, 
ORS 468.125 was revised to drop the requirement for 5-day notice prior 
to the assessment of civil penalty for hazardous waste violations. 
The Department is requesting the Commission to adopt an amendment 
to its Notice of Violation rule, OAR 340-12-040 to ensure its 
consistency with the statutory revision. 

Director Hansen pointed out that although there would no longer be 
a legal requirement for notice prior to civil penalty assessment for 
hazardous waste violations, as a matter of practice the Department 
would still intend to provide notice with limited exceptions. 

Director's Recommendation: 

Based on the summation in the staff report, it is recommended 
that the Commission adopt a proposed amendment of OAR 340-12-040. 
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It was MOVED by Commissioner Bishop, seconded by Commissioner Buist 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM J: Proposed adoption of additions to New Source Review 
Rule regarding visibility impact exemptions, OAR 
340-20-276(1) (a), as a revision to the State 
Implementation Plan. 

At the Commission's September 27, 1985 meeting it directed staff to 
review the wording of the visibility impact exemptions section of 
the New Source Review Rule (OAR 340-20-276(1) (a) to include a 
Department commitment to complete assessments exempted by the rule. 
The Department has worked with Oregon Environmental Council and legal 
staff to draft proposed wording acceptable to all parties. This item 
proposes adoption of the additional wording as a revision to the New 
Source Review Rule and the Implementation Plan. 

Director's Recommendation: 

Based on the summation in the staff report, it is recommended 
that the Commission adopt the proposed addition to the rule OAR 
340-20-276 (1) (a). 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM K: Proposed adoption of rules formalizing the suspension 
of motorcycle noise testing requirements OAR 
340-24-311. 

On June 7, 1985, the Commission adopted a temporary rule suspending 
the motorcycle noise test requirements. That temporary rule expires 
at the end of 1985. At the time of the rule adoption the Commission 
also authorized a public hearing which was held September 17, 1985. 

At the hearing there was support expressed for the continued 
suspension of the motorcycle noise testing. There was also support 
expressed for implementation of motorcycle noise testing at this 
time. However, those expressing support for noise testing offered 
no alternatives to the legislative fiscal impediments that currently 
prevent the Department from implementing this program. 

The Department recommends that the Commission adopt the temporary 
rule as a permanent rule. This will continue the suspension of the 
motorcycle noise testing program. With this action the rules remain 
and can become effective when budget issues are resolved. 

Director's Recommendation: 

Based on the Summation i.n the staff report, it is recommended 
that OAR 340-24-311(6) be adopted making the temporary rule 
permanent. 
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It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop 
and passed unanimously that the Director's recommendation be approved. 

Commissioner Bishop emphasized that the Commission was still concerned 
with noise and Chairman Petersen expressed the hope that the 
Department would continue to press the legislature for fiscal 
authority. Director Hansen said the original petitioners were now 
working with police chiefs of local jurisdictions to see if noise 
testing could be done through the police departments. 

AGENDA ITEM L: Proposed approval of amendments to Lane Regional Air 
Pollution Authorit Rules concernin Standards of 
Per ormance for New Stationary sources. 

The Lane Regional Air Pollution Authority (LRAPA) has revised its 
Standards of Performance for New Stationary sources rule. State 
statutes require the Commission to approve such rules provided they 
are no less stringent than state rules. Staff has reviewed the new 
LRAPA rules and finds them to be at least as stringent as the 
Department rules. 

Director's Recommendation: 

It is recommended that the Commission approved LRAPA's rule 
revision concerning standards of performance for new stationary 
sources. 

It was MOVED by commissioner Denecke, seconded by commissioner Bishop 
and passed unanimously that the Director's recommendation be 
approved. 

AGENDA ITEM N: Petition for Declaratory Ruling by Brazier Forest 
Products as to the applicability of ORS 459.005 to 
459.285 and OAR 340 Division 61 to its storage pile 
of sawmill residual material. 

Several months ago Department staff discovered what appeared to be 
a typical wood waste disposal site at a sawmill located near Mol:Lala 
in Clackamas County. The facility is operated by Brazier For,st 
Products of Oregon, Inc. The disposal site consists of sawdust, bark, 
scrap wood, soil, rock and tires and metal covering about 1 acre and 
measuring from 2 feet to 12 feet in depth. A company representative 
stated that the site has been used since the early 1970's. 

The Department has asked Brazier Forest Products to obtain a solid 
waste disposal permit for this site. The company in response has 
petitioned the Commission for Declaratory Ruling on this matter. 
The company contends that a permit should not be required. 

John Caldwell, attorney, appeared on behalf of Brazier Forest 
Products. He said the company contends that the material stored is 
not waste or solid waste because it has economic value. However, 
he continued, if the materials stored should be determined to be a 
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waste (which they deny) the storage site is exempt from the 
requirements of a permit pursuant to OAR 340-61-020(d). He said they 
were requesting a Declaratory Ruling to eliminate any necessity on 
the part of the company to obtain a permit for solid waste storage. 
'L'his would allow the company a way to comply with rules without 
violations and the need of a contested case hearing. 

Donalda Porter, is a neighbor of the Brazier site. She testified 
that contrary to what the staff report stated, the waste pile could 
not have been started until late 1978 or 1979. Her concern was that 
there might be some sort of a grandfather right which would allow 
the stock pile to continue. Ms. Porter testified that several farms 
in the area take water from what is known as the Mollala Irrigation 
Company ditch and she was concerned about leaching from the stock 
pile because it contained not only wood waste but other things. Ms. 
Porter also said that the compa11y's trucks which dump at the stock 
pile do so at very early hours and the noise is very annoying. 

Director's Recommendation: 

Based on the Summation in the staff report, it is recommended 
that the Commission not issue a Declaratory Ruling to Brazier. 
Forest Products of Oregon, Inc. 

In response to the Commission, Michael Huston, Assistant Attorney 
General, stated the decision before the Commission was whether or 
not to accept the petition for declaratory ruling. If the petition 
were to be granted, it would essentially be a contested case process 
which would result in a ruling of legal issues." The matter would 
ultimately come back before the Conunission and the opinion would be 
bind~ng on the company and appealable to the courts. 

Commissioner 
bankruptcy. 
the petition 

Denecke noted the Company was going through Chapter 11 
He said he did not see anything to be lost by granting 
for declaratory ruling. 

It was MOVED by commissioner Deneci<e, seconded by Commissioner Buist 
and passeCfllnanimously that the Petition for Declaratory Ruling be 
granted. 

AGENDA ITEM 0: Variance review for Brookin9s Energy Facil_lli_, Curry 
~;ounty" 

On September 27, 1985, the Commission reviewed the performance of 
the Brookings Energy Facility during the 1 year variance fr.om OAR 
340-21-027(2). Prior to that meeting, John Mayea, Chairman of the 
Curry county Board of Commissioners, requested that action regarding 
the variance be postponed until the November 22nd, so that a Curry 
Cou11ty Commissioner could attend and submit testimony. The Commission 
heard testimony from representatives of Brookings Energy E'acili. ty 
and from the Department on September 27, 1985. The Commission then 
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extended the variance until November 22, 1985 in response to the Curry 
County request and to give Brookings Energy Facility an opportunity 
to reassess its position. 

In addition, the Commission was made aware of a petition for 
rulemaking submitted on November 8, 1985 by Mr. John Coutrakon on 
behalf of Brookings Energy Facility. The petitioner asked to amend 
OAR 340-21-027 regarding municipal waste incineration in coastal 
areas. Under the time restrictions in OAR 340-11-047 the Commission 
had the option at this meeting to initiate the requested rulemaking, 
defer action to deny or accept the petition until a conference call 
in December or request the petitioner withdraw the petition and 
resubmit it for the January 1986 Commission meeting. 

Director's Recommendation: 

It is recommended that the Commission terminate the variance 
from OAR 340-21-028(2) for the Brookings Energy Facility and 
require that the temperature recording equipment be installed 
an operated as required by the rule without delay. 

It is further recommended that the Commission endorse the 
following Departmental plan of action. The Department proposes 
to require Brookings Energy Facility to: 

1. Conduct a test of the temperature capabilities of the 
incinerators within 60 days. The test shall be conducted 
according to plan approved in advance by the Department 
and at a time which will enable a Department representative 
to present. 

2. Prior to establishment of a compliance schedule (established 
in number 3 below) make every attempt to operate in 
compliance with the required minimum exhaust gas 
temperatures. At a minimum this shall include adequately 
preheating the generators using auxiliary fuel prior to 
charging with garbage to ensure adequate combustion of 
garbage and using auxiliary fuel when necessary to maintain 
minimum exhaust gas temperatures and residence times between 
1800 degrees Fahrenheit for l second or 1700 degrees 
Fahrenheit for 2 seconds. 

3. Follow a compliance program to be established by the 
Department if the required testing shows that the facility 
is not able to comply with the temperature 
requirements. such a compliance program would include but 
not be limited to a final date for achieving compliance, 
interim operating procedures, and measures to be used to 
achieve compliance. Final compliance may be based on 
facility modifications, rule revisions, revising the 
operating schedule to minimize the need to operate the 
incinerators in a start-up mode, or other actions. 

In addition to developing the compliance program described above, 
if it is necessary, the Department would take enforcement actions 
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against Brookings Energy Facility based on currently existing 
regulations if Brookings Energy Facility fails to perform these 
actions in a timely manner. 

John Coutrakon appeared on behalf of Brookings Energy Facility. He 
said he had reviewed the transcripts of the previous meeting. As 
the company was in the process of purchasing the equipment to install 
steam boilers to generate energy which would include the temperature 
recording devices the Department asks for, Mr. Coutrakon asked that 
a variance be extended until the company had a chance to retrofit 
the facility. Mr. Coutrakon also asked that rulemaking be initiated 
to amend the coastal incinerator rules. The company would like a 
fresh start to see if a rule can be worked out that would allow the 
facility to operate in compliance. In the meantime, he asked that 
they be allowed to maintain the status quo. 

~onunissioner Joh~ea, Curry County, testified that the county could 
not afford any more money for solid waste disposal. He asked that 
the variance be extended until the energy recovery system was 
installed. Commissioner Mayea also aslced for the initiation of 
rulemaking. Chairman Petersen asked what the new equipment would 
do. Wendy Sims of the Department's Air Quality Division replied 
that the company was talking about installing steam boilers to 
generate electricity but the Deparonent did not have details or time 
tables on the installation of that equipment. 

Commissioner Buist said that while the Commission was continually 
being asked for more varian,s::es and more time, the Company had yet 
to provide the te.mperature information needed to determine if its 
units could meet the standatd or not. Mr. Coutrakon replied that 
the units had pyrometers and the temperatures were manually recorded 
off those pyrometers at 15 minute intervals and this information was 
provided to the Departrnent. He said the Departrnent had known for 
a long time the units could not meet the temperature requirements. 

Pete Smart, operator of the Brookings Energy Facility, said they had 
two letters from the manufacturers of the units which stated how the 
machinery ought to be run. He said the letter from the factory stated 
tha.t it would take three hours to get up to temperature with cold 
machinery. On factory reconunendation, Mr. Smart continued, they had 
operated their units at 16QOOF. for the last five years. During the 
approximately nine months the units operated at 1800°F, he said, they 
have sustained damage to the upper stacks from the higher 
temperatures. He said that they have since lowered the temperature 
to 16QOOF. to avoid more damage. 

Commissioner Buist asked why the testing requested by the Department 
had not been done. Mr. Smart replied that it would have interferred 
with their daily operation. In addition, he did not think testing 
was needed as the Department had proof from the factory that the 

Company is operating the machines properly. In response to 
Conunissioner Buist, Mr. Smart said the machines could do what the 
letter from the factory said they could do. 
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Commissioner Buist said this was the first time the Commissioner had 
heard about the higher temperatures damaging the stacks in all the 
times Mr. Smart had been before the Commission on this matter. Mr. 
Smart said it took them a while to recognize the problem. He also 
said the same thing was happening to the stacks at the Coos Bay 
facility. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop 
and passed with Commissioner Brill voting no, that the Director's 
recommendation be approved. 

Chairman Petersen said the Department and Commission was trying to 
avoid unacceptable air pollution, and they were trying to do that 
in the most efficient and least expensive manner. He said he 
understood the Company feared the Department harassing them. Frankly, 
Chairman Petersen continued, the Department and Commission had bent 
over backwards in the last year to try to accommodate the Company. 
Chairman Petersen urged the Department to continue to work with the 
Company to resolve this problem. 

Mr. Coutrakon said he assumed the Commission would take up the request 
for rulemaking at its next meeting. The Commission indicated 
agreement. 

Direct Hansen said the Department would do its best to complete the 
testing referred to in the Director's recommendation and have it 
evaluated before the Commission's January meeting. 

AGENDA ITEM P: Informational Report: Review of principal recyclable 
materials list 

OAR 340-60-030 requires the Department to at least annually review 
the principal recyclable materials list for each wasteshed and to 
submit any proposed changes to these rules to the Commission. The 
list of principal recyclable materials for wasteshed is a list of 
the most common materials which are "recyclable" at some place in 
the wasteshed. 

Director's Recommendation: 

It is recommended that with the exception of yard debris in the 
Clackamas, Multnomah, Portland, Washington and proposed West Linn 
wastesheds, which will be discussed separately, no changes be 
made at this time in OAR 340-60-030 to lists of principal 
recyclable material for each wasteshed. 

rt was MOVED by Commissioner Denecke, seconded by Commissioner Buist 
and passed unanimously that the Director's recommendation be approved. 

AGENDA ITEM Q: Informational Report: Yard debris as a principal 
recyclable material in the Portland, Washington, 
Multnomah, Clackamas and proposed west Linn 
wastesheds. 
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The Department has begun the work necessary to determine whether yard 
debris should be listed as a principal recyclable material in the 

Portland Metropolitan wastesheds. If yard debris is listed as a 
principal recyclable material, then local governments and other 
affected parties would have to either demonstrate to the department 
that the material is not a recyclable material at a specific location 
in the wasteshed or provide a collection system. It is the 
Department's preliminary assessment that yard debris fits the 
definition of principal recyclable material and should be listed. 

Director's Recommendation: 

It is recommended that the Commission direct the Department to 
meet with the affected parties to determine the comparative costs 
of processing versus dispcsal of yard debris within the Portland, 
Washington, Multnomah, Clackamas and propcsed West Linn 
wastesheds and return to the Commission in January with a request 
for rulemaking which is based on those findings. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist 
and passed unanimously that the Director's recommendation be approved. 

There being no further business the meeting was adjourned. 

LUNCH MEETING 

SB662 ---
Steve Greenwood and Lorie Parker of the Department's Hazardous and 
Solid Waste Division reviewed for the Commission the timetable for 
implementation of SB662 which deals with landfill siting. 

Future Meeting Dates 

The Commission decided on the following meeting dates and locations 
for 
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January 31 
February 7 

March 14 
April 25 
June 13 
July 25 

Portland 
Portland (Special meeting on Metro 

Waste Reduction Plan and Mid 
Multnomah County Threat to 
Drinking water) 

Portland 
Location to be determined 
Location to be determined 
Salem 
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Respectfully submitted, 

Carol Splettstaszer 
EQC Assistant 



THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

MINUTES OF THE ONE HUNDRED SIXTY-SEVENTH MEETING 

OF THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

September 27, 1985 

On Friday, September 27, 1985, the one hundred sixty-seventh meeting 
of the Oregon Environmental Quality Commission convened at the Bend 
School District Building, 520 N.W. Wall Street, Bend, Oregon. Present 
were Commission Chairman James Petersen, Vice Chairman Arno Denecke, 
and Commission members Mary Bishop, Wallace Brill and Sonia Buist. 
Present on behalf of the Department were its Director, Fred Hansen, 
and several members of the Department staff. 

The staff reports presented at this meeting, which contain the 
Director's recommendations mentioned in these minutes, are on file 
in the Office of the Director of the Department of Environmental 
Quality, 522 SW Fifth Avenue, Portland, Oregon. Written information 
submitted at this meeting is hereby made a part of this record and 
is on file at the above address. 

BREAKFAST MEETING 

All Commission members were present at the breakfast meeting. 

1. Future Meeting Dates 

October 17 

October 18 

November 21 

November 22 

January 31 

March 14 

April 25 

DOY204.l 

Public hearing on plan on sewer 
East Multnomah County (Portland) 

Special meeting and work session on 
plan to sewer East Multnomah County 
and Salt Caves Hydro Project Petition 
(Portland) 

work session on hazardous waste 
enforcement guidelines and Water Quality 
Compliance Certification (Eugene) 
(Scheduled after September 27 meeting 
was held) 

Regular meeting (Eugene) 

Regular meeting (Portland) 

Regular meeting (Portland) 

Regular meeting (Portland) 
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Director Hansen said the staff would prepare a schedule for the 
rest of 1986 and submit it to the Commission by mail for their 
approval. 

2. Regional Managers Report 

Dick Nichols, Manager of the Department's Central Region Office, 
briefed the Commission on Department activities in the region. 

3. Case Management Practices for Hearings Officers in Contested 
Cases 

Commissioner Denecke presented the. following proposed guidelines 
for Commission Hearings Officers. 

The Commission requests the hearings officers to set the 
docket for contested cases assigned to them; that is, 
determine the date at which hearings and other proceedings 
will be held. The desires of the Department and other 
parties will be considered and accommodated if this can 
be done consistent with the expeditious disposition of the 
case. 

The Commission requests the hearings officers decide all 
cases submitted to them within three months after submission 
unless prevented by illness or other unexpected event. 
(This is the time limit imposed by the Legislature on Oregon 
trial judges; ORS 1.050.) 

Commissioner Denecke stressed that there had been no complaints 
about slowness in rendering decisions, but that the Commission's 
hearings officer had asked for direction. He said the Attorney 
General's office, with the agreement of Director Hansen, could 
accommodate this schedule by assigning cases to more than one 
Assistant Attorney General. Commissioner Denecke also said that 
"submitted" means after everything needed was in. 

Director Hansen noted that these timeframes would also apply 
to the Attorney General's Office and the Department as well as 
the Commission's Hearings Officer. 

Linda Zucker, the Commission's Hearing Officer, and Arnold 
Silver, Assistant Attorney General, said they found the guidance 
very helpful. 

4. Portland International Airport Noise Abatement Plan 

John Hector of the Department's Noise Section, summarized a 
written report concerning a citizen petition regarding Portland 
International Airport's noise impacts during westerly departures. 
Mr. Hector said that no enforcement action was needed at this 
time. The Port of Portland was aware of the problem and were 
making efforts to improve, but it was impossible to guarantee 
that no errors would occur. 
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The Commission postponed discussion to their lunch meeting. 
subsequently, the Commission informally asked that this item 
be returned to them at their next meeting. 

5. SB 138 (Toxic Waste Incinerator) Implementation 

Bob Danko, of the Department's Hazardous and Solid Waste 
Division, reported on the implementation of SB138. He discussed 
the Department's work plan which will result in draft rules being 
presented to the Commission at its April 25, 1986 meeting. 
Assisting the staff in rule development will be a policy advisory 
committee appointed by Director Hansen and a technical advisory 
group appointed by Michael Downs, Administrator of the Hazardous 
and Solid Waste Division. 

6. EQC Trip to Chem-Securities Ha.zardous waste Disposal Facility, 
Arlington 

Mike Downs reviewed the difficulty the Department was having 
in coordinating the Commissioners schedules for a proposed trip 
to the Chem-Security Systems, Inc. facility in Arlington in 
October. As an alternative, it was suggested the Commission 
participate in a tour with the Joint Legislative Committee on 
Hazardous Materials of both the Arlington facility and Hanford, 
Washington on November 12 and 13. This tour was being arranged 
by the Department of Energy. The Commission agreed to try to 
attend this tour if their individual schedules would allow. 

FORMAL MEETING 

AGENDA ITEM A: Minutes of the July 19, 1985, EQC Meeting 

Commissioner Bishop asked for the deletion of the following sentence 
on page 20 of the minutes, under Agenda Item N: 

If you have questions of staff, we have people here from the 
noise control and water quality programs and a representative 
from the laboratory that can address their respective areas. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Brill, 
and passed with Commissioner Buist abstaining, that the minutes be 
approved as corrected. 

AGENDA ITEM B: Monthly Activity Report for June and July, 1985 

Commissioner Denecke asked why plans had been rejected for two 
Rajneeshpuram water quality projects. Dick Nichols, Manager of the 
Department's Central Region Office, replied that because of the 
litigation on the status of the City of Rajneeshpuram, the City was 
unable to obtain a Land use Consistency Statement. Without the 
statement, the Department cannot process plans. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Buist 
and passed unanimously that the Monthly Activity Report be approved. 
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AGENDA ITEM C: Tax Credit Applications 

It was MOVED by commissioner Bishop, seconded by Commissioner Denecke, 
and passed unanimously that the Tax Credit Applications be approved. 

PUBLIC FORUM 

John Churchill presented a written statement contending the Commission 
bears the sole responsibility for enforcement of water quality 
standards which includes the mitigation or degradation of water 
quality standards and the uses authorized in those standards. He 
said that disinformation surrounding the 401 hydro certifications 
has clouded the issue and severely damaged the public interest and 
wasted a lot of people's time. 

Jack Smith appeared representing Northwest.Environmental Defense 
Center (NEDC). He sent the commission a letter before their meeting 
voicing some of the Center's concerns about its inability to find 
a forum to make a decision on the matter of administrative rules for 
the 401 certification process. Dr. Smith said that at the 
Commission's January 25, 1985 meeting his group attempted to present 
a number of amendments to proposed 401 certification rules but were 
unable to reconcile their views with the Department's. Subsequently, 
when the Commission reviewed the Benham Falls hydro project, Dr. Smith 
continued, they again tried to assert the argument that the Department 
and the Commission should be considering impact on uses. At that 
time NEDC was advised that the Commission was not the appropriate 
forum and they should take their arguments to the Court of Appeals. 
Dr. Smith said they had intervened in the Court of Appeals when the 
Benham Falls developer appealed the Commission's denial; again in 
an attempt to find a decision on the matter of what Oregon believes 
the federal definition of water quality standards to be. The 
Department has now moved to dismiss the Benham Falls appeal on the 
grounds that there is no controversy between NEDC and the Commission 
and, that in any event NEDC does not have standing because they were 
not a party because they did not participate in the Commission's 
proceedings. 

Dr. Smith said that the rules that were being taken to public hearing 
on October 8, as a result of HB 2290, specifically would exclude the 
Salt Caves project and they would like some way of including that 
project in the rules. 

Commissioner Denecke asked Representative Tom Throop (who was in the 
audience) if HB 2990, which Representative Throop primarily drafted 
and got passed, would adopt the view that Dr. Smith was advocating. 
Representative Throop said the Legislature did not resolve the issue. 
They made it clear in the bill they did not feel they had the 
information, resources, and time to resolve the issue at the time, 
and did not want to send a message to anyone that the issue was 
resolved. Essentially, Representative Throop continued, they felt 
the Commission was probably in a better position to look at the issue 
and make a determination. 
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Chairman Petersen asked why the Salt Caves project was specifically 
excluded from HB 2990. Representative Throop replied it was because 
the Energy Facility Siting Council and the Water Policy Review Board 
had been constructing a joint review process for over a year. The 
Legislature thought the project was too far down the line with that 
joint -review process to have HB 2990 affect it. 

Chairman Petersen suggested it might appear the Commission was trying 
to circumvent the Legislature if they were to adopt interim rules that 
would apply to the Salt Caves project. Representative Throop said 
that if the commission would look at legislative history they would 
find that the discretion was left entirely to the Commission. 

commissioner Denecke said he would be more comfortable waiting for 
the formal public hearing and considering the question at that time. 
He also said he would very much like an opinion by the Attorney 
General at the time the rules were proposed for adoption, because 
it was his feeling it was strictly a legal issue. 

Chairman Petersen said that neither the Department nor the Commission 
had ever said that use was not a consideration. However, some have 
suggested that the interpretation of use ought to be broader than 
so far the commission was willing to go along with. Even though it 
might appear the Commission was ducking the issue, he continued, the 
Commission was perfectly willing to accept its responsibility, which 
in the case of 401 was to comply with federal statute. Chairman 
Petersen said that while the Commission may not agree with every 
argument that is put before it, it did not mean it was abdicating 
its responsibility. 

Commissioner Buist asked how this matter would move along 
expeditiously. Director Hansen said that the original application 
on Salt Caves came to the Department of January 25, 1985 and the 
Department had one year in which to be able to take action. 

Consequently, action on the 401 certification rules would have to 
take place prior to the completion of the full process involving all 
state agencies. He also said the Commission and the Department had 
just received a petition for rulemaking by the applicants which asks 
the Commission to declare that its present standards do not apply 
to reservoirs and adopt new standards. That petition must be 
responded to within 30 days of receipt. The Department had not yet 
decided what to recommend to the Commission as a way to handle that 
petition, but one option would be to ask the Commission to reject 
the petition and direct the Department to proceed with the 
determination on the 401 process given existing standards. Then, 
Director Hansen continued, resolution would come at the Commission's 
November meeting where the hearing record would be reviewed and the 
Commission might direct the Department to proceed for all future 
projects. 

Chairman Petersen expressed concern about what he considered a very 
project-directed request, namely the Salt Caves hydro project. He 
said he was uncomfortable taking any action at this meeting without 
allowing anyone else involved in that project an opportunity to 
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address the Commission. Chairman Petersen said he certainly respected 
Dr. Smith's and Mr. Churchill's many years of combined experience 
in water quality management, and asked them to be patient with the 
Commission which has had much less exposure to the problems. Chairman 
Petersen thanked Dr. Smith and Mr. Churchill for their testimony. 

Representative Tom Throop welcomed the Commission to Bend. 

Bob Bledsoe appeared and asked why citizens volunteer for the 
Environmental Quality Commission? He said that government needs 
volunteers to be an effective government by the people. one of the 
pitfalls, Mr. Bledsoe said, of some volunteer commissions was to put 
a blind trust in the staff. He said the Commission should investigate 
all issues, and that sometimes environmental issues were used as a 
front for other things. Mr. Bledsoe also urged the Commission to 
take recommendations of concerned citizens. 

As some people waiting to testify on agenda items had travelled a 
long way and were needing to leave the meeting early, Chairman 
Petersen took some agenda items out of order. 

-AGENDA ITEM Q: Water Quality Standards for Nutrients 

At' the July 17, 1985 meeting, the Commission considered the proposed 
adoption of amendments to water Quality Standards Regulations, OAR 
Chapter 340r Division 41. As a part of that package, the Department 
proposed that issue papers be prepared by Spring 1986 for additional 
potential rule amendments. Potential nutrient standards were included 
as one proposed issue paper. · 

Testimony was given by representatives of environmental organizations 
and the Lake Oswego Corporation requesting immediate adoption of 
nutrient standards. The testimony suggested that nutrient standards 
were necessary to protect water quality from excessive algae and plant 
growth and that sufficient information exists to support adoption of 
standards. The Department indicated that substantial information 
would have to be assembled but that priorities could be rearranged 
to accelerate the schedule for nutrient standard development. 

The Department suggested one of two basic approaches to better 
address nutrient standards. The most significant difference between 
the approaches lies in implementation actions when the standards are 
exceeded. The first alternative suggests the adoption of 
chlorophyll a (0.010 mg/l) as a standard for identifying nuisance 
growth of phytoplankton (floating algae). The second alternative 
suggests a standard based on "red book" rationale for total phosphorus 
to address nutrient conditions. 

Director's Recommendation: 

Based on information developed to date, the Department would 
propose to proceed immediately to public hearing to consider 
adoption of Alternative 1 as a nuisance aquatic growth standard. 
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In addition, the Department would propose to: 

1. Develop an issue paper on nutrients that proposes further 
additions and refinements to this standard for consideration 
along with other proposed water quality standard revisions 
in the spring of 1986. 

2. Include advisory language in permits that notifies sources 
of intended new instream standards and the potential for 
new requirements. 

3. Complete the development of a detailed work plan for data 
collection and management plan revision for the Tualatin 
subbasin and secure funding for the work effort. Data 
collection should begin by no later than January 1986. 
Preliminary target for management plan update hearings would 
be in the spring of 1987. 

George Stubbert, Soil and water Conservation Division, Department 
of Agriculture, testified that there are about 47 Soil and Water 
Conservation Districts throughout the state, each having about five 
to seven elected officials. The proposed nutrient standards would 
have quite an impact on their activities. He asked for an opportunity 
for all districts to be able to review the proposed rules before 
adoption. Mr. Stubbert said they supported the Director's 
Recommendation. 

Margaret Kirkpatrick, representing the Lake Oswego Corporation, 
testified the Corporation would like the Commision to adopt the 
standards in Alternative 2 in the staff report, and to do it as 
quickly as possible. 

She said that past testimony before the Commission had established 
that there were serious problems with nuisance aquatic growth, due 
in large part to high levels of nu.trients, both nitrogen and 
phosphorous in the water bodies. The numbers in Alternative 2, she 
continued, were derived from the Environmental Protection Agency (EPA) 
Red Book, which is the product of EPA's years of research and study 
on this problem. It was the Corporation's feeling that more study 
would not come up with numbers that are better than those proposed 
in Alternative 2. She asked that Alternative 2 be adopted at this 
meeting without further delay. 

Ms. Kirkpatrick also said that the idea behind Alternative 1 was good 
and deserved further consideration. She believed that in the long 
run it could produce information about the specific environmental 
circumstances and factors affecting aquatic growth in particular 
waterways. 

Ms. Kirkpatrick thanked the Department staff for their quick work on 
developing these alternatives. 

In response to a question by Commissioner Buist, Ms. Kirkpatrick said 
that the Lake Oswego Corporation was a private corporation that holds 
title to the bed and banks of Oswego Lake. The shareholders in the 
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corporation are the people who own property around Oswego Lake and 
have lake privileges; that is, the right to boat on the lake, etc. 
The Corporation is also charged with maintenance of the water quality 
of the lake. She said that testimony at the Commission's July meeting 
indicated the Lake Corporation spends about $20,000 to $25,000 a 
year combating the algal growth problem alone. · 

Commissioner Buist asked what the urgency was to adopt these standards 
at this meeting. She said she did not feel fully informed at this 
point. Jack Smith replied that since 1979 there had been 
considerable interest in the environmental community in getting 
nutrient standards established because of increasing problems in many, 
if not most, of the water bodies of the state. In addition, Dr. Smith 
complimented the staff on the considerable amount of time they had 
spent researching this area and on the two alternatives they came 
up with. He said that Alternative number 1 introduced a creative 
approach to the state's water quality management program ·by 
establishing something comparable to the air quality attainment and 
nonattainment areas. He suggested the idea·could be fleshed out more 
and clearly ought to be subject to public hearings, more review and 
thinking. However, he continued, the numbers for phosphorous and 
nitrogen concentrations are really pretty solidly established and 
no amount of study or hearings at this time would come up with better 
numbers than those suggested in Alternative 2. For that reason he 
urged immediate adoption of Alternative 2. 

Commissioner Bishop said she understood Alternative 1 to be a very 
solid approach, with maybe some additions from Alternative 2. 
However, she understood Dr. Smith to be saying the opposite and asked 
how the Unified sewerage Agency could be asked to spend thousands 
of dollars to cut down on something that has not been proven to cause 
a problem in the Tualatin River. Dr. Smith replied that DEQ had an 
extensive report on the Tualatin River, that was now five to six years 
old, which documented the problem. He said the Unified Sewerage 
Agency was going to spend a lot of money in any event. It was in 
everyone's interest, Dr. Smith continued, to establish some standards 
so the money spent would be on solving the problem. 

Chairman Petersen said that if the Commission adopted Alternative 2 
it would be statewide and money would have to be spent to comply. 
It appeared to him that Alternative 2 was pretty site-specific to 
an area that had already incurred the cost. Governmental agencies 
have huge lead time problems, he said, and adopting this alternative 
at this time might put them at a disadvantage. 

Jack Churchill appeared representing the Northwest Environmental 
Defense Council. In addition, Mr. Churchill said he lived in Lake 
Oswego and paid Lake Corporation fees, so he was well aware of the 
problem and the money that had been spent to combat it in Lake Oswego. 
He wanted to point out that the EPA Red Book standards had been 
developed by the best scientific minds in this area in the entire 
Country. He said that all states had had the opportunity to comment 
on those numbers and they were generally accepted throughout the 
Country as numbers necessary to achieve the uses. The Northwest 
Environmental Defense Council asked that the commission go ahead and 
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adopt these standards now, however belatedly, putting the Tualatin 
Basin as a top priority. 

Lorrie Skurdahl, appeared representing the Unified Sewerage Agency 
of Washington County (USA) . She testified that algae and algae 
nutrients are not truly a human health issue; they are a potential 
fish and aquatic life issue and to a great extent a recreational and 
aesthetic issue. However, Ms. Skurdahl continued, nuisance algal 
growth was not really a priority pollution issue when talking about 
wastewater treatment. USA did not support either Alternative 1 or 2, 
but preferred Alternative 1 if any were to be adopted at this time. 
Ms. Skurdahl said they would strongly oppose Alternative 2 because 
it would be extremely costly to achieve and there was no assurance 
it could be achieved or that algae growth would be prevented. 

Ms. Skurdahl said USA had recently completed a Master Plan update 
for the next 20 years which included approximately $120 million in 
capital construction through the year 2005 just to meet the treatment 
standards in place now, which includes phosphorous removel. USA 
believes additional capital outlays would be necessary at the 
treatment plants to achieve either the removal of phosphate proposed 
in Alternative 2, or to reach the chlorophyll level in Alternative 1. 

Ms. Skurdahl acknowledged that USA was a substantial contributor to 
the phosphate level in the Tualatin River, but said that even if USA's 
effluent were entirely removed from the River there would still be 
a level of phosphate that could trigger an algae bloom. 

Ms. Skurdahl complimented the staff on taking a fair approach on both 
proposals by proposing the standards for all waters of the state. 
USA was concerned, she continued, that its operations in the Tualatin 
subbasin not be singled out. They were concerned that Washington 
County could be put at an economic disadvantage if a standard were 
more strict on the Tualatin River. 

In response to a question from Commissioner Buist, Gary Krahmer of 
the Unified Sewerage Agency, said that they apply chemicals to their 
effluent which now removed about 75% of the phosphate. He said they 
could increase that chemical addition to remove more phosphorous and 
probably get down to 1 milligram per liter instead of the 
average 2 milligrams per liter removed now. ·He said they had some 
information from a New York treatment facility that had been 
struggling with this problem since 1979, and even with a massive 
amount of water treatment equipment the best they could achieve 
was .22 milligrams per liter. He said the report suggests 
that .1 milligrams per liter could possibly cause algae to bloom. 
Mr. Krahmer said that as always, USA was prepared to work with 
Department on a continuing basis to help re.solve this matter. 

Chairman Petersen asked ·for a response from staff. 

Andy Schaedel of the Department's Laboratories Division, said that 
the Department was trying to give the Commission a range of options 
to deal with nuisance aquatic growth that may affect uses. In 
response to Commissioner Bishop, Mr. Schaedel said that if 
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Alternative 1 were adopted there may very well be standards set 
differently for different rivers. For instance, a .5 or .05 for a 
flowing river going into a lake may not be low enough to affect the 
nuisance growth and something more stringent may be required. 

Commissioner Denecke said he assumed that when looking at a lake whose 
primary use was fishing more nutrients would be wanted to feed the 
fish. However, if the lake or stream were to be used for something 
else where clear water was wanted, a lower nutrient content would 
be desirable. Mr. Schaedel agreed that would be the case, but it 
could be taken too far. 

Mr. Schaedel said there would be the flexibility to move the 
phosphorous and nitrogen criteria in Alternative 2 to Alternative 1. 
Chairman Petersen asked what problems would be created by doing 
that. Harold Sawyer of the Department's Water Quality Division, 
replied that it would potentially produce a larger list of areas that 
would be in nonattainrnent. Mr. Schaedel said he did a quick 
assessment of how many water bodies would not meet the suggested 
chlorophyll a criteria of • 010 milligrams per liter and found there 
were approximately 16 to 19. That number would jump significantly 
if the annual phosphorous criteria were added. If the summer period 
total phosphorous only were taken into consideration, the number would 
be only about 31. Mr. Schaedel pointed out that one of the nearby 
rivers that would exceed the criteria would be the Metolius which 
had been tested at about .1 during the winter months. 

Mr. Schaedel explained that the Red Book being discussed was a 
rationale for the development of a criteria; not a national standard. 
He said there were very few states that had adopted the Red Book 
criteria. 

If Alternative 2 were adopted, Cornrnisioner Buist asked how the 
Department would deal with USA. Mr. Sawyer replied that the permit 
for the Durham plant had been drafted and was out on public notice. 
There had been a request for a hearing, and the Department was in 
the process of determining whether to go to hearing with the permit. 
The permit for the Rock Creek plant comes up for renewal at the end 
of the year. Mr. Sawyer said the Department proposed to issue a 
permit which imposed some additional monitoring requirements and 
some additional controls to address the issue of nutrients. If 
Alternative 2 were adopted, he continued, additional language would 
be added to the proposed permits. If the USA plants did not meet 
those permit requirements, they would be treated just like any other 
noncomplying source and a compliance schedule would be negotiated. 

Commissioners Buist and Bishop had questions about a timetable if 
a standard were adopted at this meeting. Director Hansen replied 
that if Alternative 1 were adopted there would be about 15-16 water 
bodies that would not be in compliance, and not all could be brought 

· into compliance at once. He said they would expect that the Tualatin 
River would be one of the areas the Department would look at first, 
however the Department would expect to come back to the Commission 
with a proposal of how it expected to bring the rest of those water 
bodies into compliance. The Commission could then look at that 
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proposal and alter it if they wished. The schedule wouldn't 
necessarily be the topic of a public hearing, but it would be in a 
public document presented to the Commission and open to public comment 
in that way. Mr. Schaedel said that it would take about one year 
for a study on the Tualatin River, other water bodies may take a 
shorter or longer period of time depending on the complexity of 
regulation. Director Hansen said that if the Commission was looking 
for a standard to be able to be imposed upon point sources directly 
and immediately, Alternative 2 was the only one that would do that. 
Commissioner Buist was concerned that there was really no definite 
step being taken to solve the existing problem which is getting very 
severe in some water bodies, and the best approach would be to come 
up with a strategy to solve the problem. But practically speaking, 
she continued, it was going to take a very long time and in the 
meantime the problem might not be solved at all. Mr. Schaedel said 
that there was no guarantee if the phosphorous content from the sewage 
treatment plants were brought down that the problem would be solved, 
because it could come from nonpoint sources such as stormwater runoff. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop 
and passed unanimously that both Alternative 1 and Alternative 2 be 
taken to public hearing. 

AGENDA ITEM M: Request for a variance from OAR 340-21-027(2) for 
the Brookings Energy Facility, Curry county 

This agenda item reviews the one-year variance which was granted to 
Brookings Energy Facility on September 14, 1984. The variance 
authorized the permittee to record temperatures manually in place 
of using automatic temperature recorders. The Commission requested 
this review in granting the variance. The proposed action recommends 
that the variance be allowed to expire and that the permittee be 
required to install and begin operating automatic temperature 
recorders. 

Director's Recommendation 

Based on the findings in the Summation in the staff report, it 
is recommended that the Commission allow the variance from 
OAR 340-21-027(2) for Brookings Energy Facility to expire and 
that no new variance be issued. The permittee should be 
instructed to immediately begin proper operation df the facility 
in accordance with the Commission's rules, including use of the 
temperature recorders. The permittee should be required to 
install and operate the temperature recorders within 45 days. 
During the 45 day installation period, the permittee shall 
maintain compliance with their Air Contaminant Discharge Permit 
No. 08-0039, Addendum No. 1, Condition 8. The Commission should 
instruct the Department to pursue additional enforcement actions 
if necessary to gain compliance with these requirements. 

It is also recommended that the Commision not undertake any 
reconsideration of OAR 340-21-027 until the Department has 
reevaluated subsection (2) and prepared its recommendations. 
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Richard AnFranc, member of the Curry County Budget Committee, 
testified that the outcome of this matter would have a financial 
effect on the cost of solid waste disposal in Curry County. He said 
the County Commissioners would like to have input into the 
Commission's decision, unfortunately because of other commitments 
they were unable to attend this meeting. County Commissioner John 
Mayea asked that the Commission grant an extension of Brookings Energy 
Facility's variance until the next regular meeting to allow the County 
Commissioners to testify. Mr. AnFranc submitted a letter from the 
equipment manufacturer, Consumat, showing that the Brookings Energy 
Facility was operating in accordance with manufacturer specifications. 
He said that this letter demonstrated to the county that no emergency 
exists so extending the variance would be reasonable. 

Chairman Petersen expressed concern that the Company was before the 
Commission a year ago and were granted a variance, contrary to 
Department recommendation, and it was his understanding the Company 
had not complied with the terms of that variance. He said he would 
not be so concerned if it was just a technical problem, but there 
were in fact violations occurring. 

Commissioner Buist commented that it was not clear to her why the 
temperature was not recorded when it should have been. Bruce Hammon of 
the Department's Coos Bay Office, replied that the Commission granted 
the variance in September 1984, and after considerable discussion 
with the Company recording began in December of 1984. In 
January of 1985, the facility was inspected and found to be in 
noncompliance. The Company was informed both verbally and in writing 
of the violation. Other violations were found after that time. To 
this date, Mr. Hammon continued, the Department had not seen 
improvement and asked that the Company be encouraged to comply and 
install temperature recording devices. 

In response to a question from Commissioner Buist, Mr. Hammon said 
after the Commission granted the variance, the Company was sent a 
letter explaining the terms. The Company felt it was unreasonable 
to be required to record for two hours after shutdown. From that 
point forward, Mr. Hammon continued, the Company was aware of the 
requirement and simply did not comply. 

Tom Bispham of the Department's Air Quality Division, addressed the 
health concerns. Mr. Bispham said that because of the solid waste 
disposal problem on the Coast the Department looked into alternatives 
including incineration. The Department felt it could modify the 
particulate standard to accommodate incineration and still protect 
the public and the workers at the site from any exposure to toxic 
compounds that come from the products of incomplete combustion. He 
said the carcinogenic aspects of products of incomplete combustion 
were well documented, and was one of the primary concerns of the 
federal government at this time. 

In 1984 the Commission made modifications to the coastal incinerator 
rules but took note that temperature needed to be maintained for those 
incinerators in order to protect against the emission of toxics and 
public exposure to those toxics. The Department feels strongly that 
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temperature recorders be required to insure that temperatures and 
residence times are maintained properly through the burn period for 
the protection of public health. 

Chairman Petersen asked if there would be potential harm to public 
health if the variance were extended another month. Mr. Bispham 
replied that that would be difficult to determine, but the Department 
was concerned that over a long period of time if this situation 
continued, adverse health effects would occur. Commissioner Buist 
agreed that a one month extension probably was not going to make 
much difference in anyone's health. 

The Commission agreed that it would be of no benefit to postpone 
action on this matter until another meeting and proceeded to take 
testimony. 

Pete Smart, operator of the Brookings Energy Facility, testified that 
this was more than a matter of just installing monitoring devices. 
He said the Department was asking for a significant change in the way 
they operate. Mr. Smart said they could install the pyrometers, but 
it was his belief it would just be a way of putting them out of 
business. 

Mr. Smart said he did not attend the public rulemaking hearings 
because first, he did not have the time, and second he thought they 
were going to relax the standards, which was done. In addition, 
however, the operating temperature was raised from 1600 degrees 
to 1800 degrees. He said they had tried to comply with 1800 degrees, 
and do most of the time. He was afraid they would not be able to 
maintain 1800 degrees during the winter months when there was a larger 
percentage of water in the garbage. 

Mr. Smart maintained that ORS 468.345, the statute authorizing the 
granting of a variance if special conditions render strict compliance 
unreasonable, burdensome, or impractical due to special physical 
conditions or cause, should be applied to them. He said they had 
lost money on this project and any additional requirements would be 
financially burdensome on them. 

Chairman Petersen asked if Mr. Smart was saying that the garbage 
they burned did not need to be burned at 1800 degrees. Mr. Smart 
replied that the manufacturer, Consumat, recommends burning at 1600 
degrees. Under ideal conditions, he continued, they can run at 1800 
degrees, but he did not want to be fined if they could not always 
maintain that temperature. 

Mr. Smart cited conditions in his old permit, issued in 1978, which 
allowed what he called a normal warmup time, a normal shutdown time, 
and running at 1600 degrees. He said his permit now required 
different warmup and shutdown times, and running at 1800 degrees. 

When he received the permit, Mr. Smart said he did not have time to 
read it carefully and did not think the permit requirements would 
be strictly enforced. Mr. Smart said he did not want to violate the 
rule, but if he put the pyrometers on he felt the Department would 
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not work with him and would issue him violations if he did not meet 
the temperature requirements. He said he had a job to do and the 
Department was interfering with it. 

Chairman Petersen asked Mr. Smart if he had been informed in writing 
of the terms of the variance he had been granted in 1984. Mr. Smart 
replied he had received the terms in writing, but they had not been 
clear to him until Bruce Hammon explained. 

Chairman Petersen asked if other coastal incinerators were having 
problems meeting 1800 degrees. Mr. Smart replied they were. Mr. 
Hammon explained that the incinerators at Coos county and Beaver Hill 
were experiencing difficulties with the startup requirements. But 
the difference between these facilities and the Brookings Energy 
Facility is that they operate continuously and have fewer 
shutdown and startup times than the Brookings Energy Facility. Mr. 
Smart said it was true that they operate more continuously in Coos 
County, but when the incinerators were bought in Curry County, it was 
realized that there was not enough garbage to run continuously. He 
said they had not had complaints from anyone except DEQ about the 
startup and shutdown times. 

Chairman Petersen asked why the terms of the variance had not been 
complied with. Mr. Smart replied that he had not realized until some 
months had gone by that he would be required to stay for two hours 
after shutdown to record the temperature. When notified that he was 
not meeting this requirement, Mr. Smart said he was not going to keep 
someone at the facility for two hours after shutdown to watch the 
temperature. In answer to Commissioner Petersen, Mr. Hammon said the 
violations were the failure to monitor two hours post-burn, and the 
failure to meet the temperature requirements. 

Mr. Smart said that after reading the Administrative Rules he found 
that an exemption was available for incinerators that burn 13 tons 
or less. He said his facility averages about 9 to 9 1/2 tons per 
day, so technically they could be exempted from the rule. Mr. Smart 
said he also found in the rules that they only apply to incinerators 
that were built in 1979 and after. He said his incinerators were 
purchased by the County in 1978. Chairman Petersen asked why the 
additional grounds for exemption were only being brought forward at 
this time. Mr. Smart replied that at the time of the variance hearing 
before the Commission in 1984 he had not gone through his permit.or 
tne Administrative rules thoroughly and did not realize the permit 
requirements were going to be strictly enforced. Mr. Smart said he 
had only recently begun researching. 

Chairman Petersen said he was disappointed Mr. Smart had not taken 
the terms of the permit more seriously. He was not sympathetic 
to the argument that Mr. Smart had not bothered to read the permit 
carefully because he thought it would be the same as his previous 
permit. Chairman Petersen said that a permit was clearly a contract. 
Chairman Petersen suggested that if Mr. Smart felt he had additional 
grounds for an exemption, he should either present those arguments 
himself, or hire a consultant or lawyer to figure out if a legitimate 
case can be made for an exemption and the Commission would consider 
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that at its next meeting. The Commission will consider all points 
raised, Chairman Petersen continued, but once the decision was made, 
Mr. Smart was going to have to live with it. 

Chairman Petersen asked the Department to cooperate fully with Mr. 
Smart in exploring the areas of possible exemption or areas of 
variance. However, unless the Company falls within the statutory 
criteria for a variance, or is exempt from the rule, the Commission 
has no choice but to enforce all the permit requirements. 

Mr. Smart asked if it would be possible to have his old permit back, 
which required 1600 degrees, and then he would put in the recording 
devices. Chairman Petersen suggested Mr. Smart take his comments to 
his attorney, John coutrakon, to prepare a presentation to the 
Commission at their next meeting. 

Chairman Petersen asked Mr. Smart if he understood that the variance 
was extended until this matter is resolved, and that the terms of 
the variance must be met. Mr. Smart replied he had no questions about 
the terms of the variance. Chairman Petersen also said he would not 
expect an enforcement action would be taken until a decision was made 
on this matter. 

It was MOVED by Commissioner Buist, seconded by Commissioner Denecke, 
and passed unanimously that the variance be extended, finding that 
special circumstances render strict compliance unreasonable, 
burdensome, or impractical due to special physical conditions or 
cause. 

AGENDA ITEM N: Request for a variance from OAR 340-21-015 and 
OAR-21-020, boiler visible and particulate matter 
emissions, and OAR 340-25-315(1) (b), veneer dryer 
emission limits, for Lang and Gangnes Corporation, 
dba Medply 

This is a variance request from Lang and Gangnes Corporation, dba 
Medply, a plywood manufacturing plant in White City. They are 
requesting that a variance be granted from the visible emission 
standards and particulate discharge limits from their boilers until 
December 15, 1985. They are also requesting a variance from the 
veneer dryer emission rules until March 31, 1986. 

The Department is recommending that the variance for the boilers be 
granted and the variance for the veneer dryers be denied. 

Director's Recornrnendation 

Based on the findings in the Summation in the staff report, it 
is. recommended that the Commission grant a variance for the Lang 
and Gangnes Corporation facility at White City, doing business 
under the name of Medply, from the boiler emission limitations 
for opacity (OAR 340-21-015) and particulate emission 
concentration (OAR 340-21-020). 
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It is further recommended that the Commission deny the request 
for a variance for the veneer dryers from OAR 340-25-315 and 
require that compliance be maintained by process control until 
scrubbers can be installed. 

The variance for the boilers should be subject to the following 
conditions: 

1. The two boilers must be permanently shutdown at the earliest 
possible date prior to December 15, 1985. 

2. Interim control measures must be used to reduce boiler 
emissions to the greatest extent possible, including: 

a. Proper operation and maintenance of the boilers to 
minimize emissions; 

b. Continuing to operate and maintain the scrubber on 
the boiler stacks; and 

c. Keeping veneer dryer 4 shutdown. 

Douglas Cushing, Attorney for Lang and Ganges, testified that the 
company was now in bankruptcy. He said the problem would be resolved 
by December with the delivery of steam from Biomass. This would 
enable the company to shut down the boilers completely. Mr. Cushing 
said they now had a compliance schedule they believed they could meet, 
and will meet it. Mr. Cushing said the company was a good candidate 
for a successful Chapter 11 bankruptcy. They supported the Director's 
Recommendation, but would also like to see the variance apply to the 
dryers as well. He said a 45 day variance on the dryers would be 
helpful. 

Director Hansen said the company had violated standards on an ongoing 
basis and he was troubled as they had continued to operate in 
violation while their competitors had to comply with the regulations 
thus giving Lang and Gangnes an economic·advantage. He said he was 
sympathetic to the problem but felt it could be controlled and 
requirements should be followed. 

Commissioner Buist asked if the plant was in a populated area. Mr. 
Cushing replied that White City was an industrial area with a 
population of about 4,000 to 5,000 about eight miles from Medford. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM D: Request for authorization to conduct a public hearing 
on the proposed amendment of notice of violation 
rules, OAR 340-12-040 
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The Department is proposing to amend rules pertaining to issuance 
of Notices of Violation for violations of hazardous waste 
requirements. The amendment would eliminate the existing requirements 
of OAR 340-12-040 that at least five days notice be provided prior 
to the assessment of a civil penalty. 

Recent revision to Oregon statutes by the 1985 Legislature deleted 
the prior notice requirement. Therefore, the proposed action merely 
codifies statutory changes to ORS 468.125. 

Director's Recommendation 

Based on the Summation, it is recommended that the Commission 
authorize a public hearing to take testimony on the proposed 
amendment of OAR 340-12-040. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Brill 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM E: Request for authorization to conduct a public hearing 
on proposed changes in rules relating to the 
"Qpportunity to Recycle" (OAR 340-60-025 (1) (c) and 
OAR 340-60-030(4), to create a west Linn wasteshed 

The Department is requesting authorization to hold a public hearing 
on a proposed rule change which would identify the City of West Linn 
as a separate wasteshed. West Linn is presently included in the 
Clackamas wasteshed by rule. They have appealed this situation under 
ORS 459.175(2) {a) and have requested identification as a separate 
wasteshed. 

Director's Recommendation 

Based on the Summation in the staff report, it is recommended 
that the Commission authorize a public hearing to take·testimony 
on the proposed rule change for OAR 340, Division 60. 

Commissioner Bishop commented that she had seen the program at West 
Linn and had. been very impressed. She said West Linn had been in the 
forefront of curbside recycling and education. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist 
and passed unanimously that the Director's Recommendation be approved. 
As a part of the motion the commission asked that a letter be prepared 
commending the City of West Linn for their model recycling program. 

AGENDA ITEM F: Request for authorization to conduct a public hearing 
on amendments to the State Implementation Plan 
regarding the Ozone Control Strategy for the Oregon 
portion of the Portland-Vancouver Interstate AQMA, . 
OAR 340-20-047, Section 4.3, and Growth Increment 
Allocation, OAR 340-20-241. 
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This agenda item requests authorization to conduct a public hearing 
on revisions to the State Implementation Plan that would: 

First, update the ozone control plan for the Portland area and 
provide larger growth cushion for use by new or expanding 
industries; and · 

Second, revise the formula for allocating the growth cushion 
for volatile organic compounds (or VOC) to new or expanding 
industries in the Portland and Medford areas. 

The Department has worked with an advisory committee, the Portland 
Ozone Task Force, to develop these proposed changes, 

Director's Recommendation 

Based on the Summation, the Director recommends that the 
Commission authorize a public hearing to consider public 
testimony on the proposed addendum updating the ozone control 
strategy for the Portland area as a revision to the State 
Implementation Plan (SIP). The proposed SIP revision includes: 
an addendum to Section 4.3 of the State of Oregon Clean Air Act 
Implementation Plan (OAR 340-20-047), and revisions to the new 
source review rules regarding allocation of growth increments 
(OAR 340-20-241). 

If Portland was redesignated as an ozone attainment area in 1987, 
Commissioner Buist asked, why then can a larger growth cushion be 
available? Merlyn Hough, of the Department's Air Quality Division, 
replied that the primary purpose of updating the plan would be to 
take care of the time between now and 1987 before attainment 
redesignation is made. He said there was some increase in the growth 
cushion that could be used between now and 1987, but there was a 
possible substantial increase upon redesignation using the latest 
emission information and projections. · 

Mr. Hough said the primary reason there would be more room is because 
automobile emissions are decreasing. The recession also had an 
effect, he said, because there was a certain amount of employment 
lost during that time which affects traffic projections and automobile 
emissions. 

Commissioner Buist asked what type of industries had asked for use 
of the growth cushion. Mr. Hough said the two pending requests were 
the Port of Portland umbrella permit to handle ship painting 
operations done in Port facilities by different contractors, and 
Tektronix. He said there had been a previous request by Intel, which 
produces semiconductors, but that has been withdrawn since they have 
postponed their expansion plans. 

It was MOVED by commissioner Bishop, seconded by Commissioner Brill, 
and passed unanimously that the Director's Recommendation be approved. 
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AGENDA ITEM G: Request for authorization to conduct a public hearing 
on amendments to the Volatile Organic Compound Rules, 
OAR 340-22-100 to 22-220, and Permit Rules, 
340-20-155(1), Table l; as a revision to the State 
Implementation Plan 

Volatile organic compound (VOC) rules, which primarily affect painting 
and gasoline marketing operations, are a key element in the 
Department's ozone control strategies. 

Over the last five years the Department has found problems with the 
voe rules. This agenda item proposes to begin the rule revision 
process to deal with these problems which include providing relief 
to smaller companies engaged in surface coating, who have not found 
feasible technology to comply with the rules, clarifications of 
several rules to address concerns of EPA, and several housekeeping 
changes to improve the enforceability of the rules. 

In some cases the rules are proposed to be made more stringent where 
technology is available. These cases include roadway traffic markings 
paint and low vapor pressure inks. 

The rule changes would not significantly affect the Department's ozone 
control strategies. 

Director's Recommendation 

It is recommended that the Commission authorize a public hearing 
to receive testimony on the attached proposed amended permit 
rule 340-20-155(1).and on voe rules 340-22-100 to 340-22-2020, 
as amendments to the State Implementation Plan. 

It was MOVED by Commissioner Bishop, seconded by Commissioner Buist 
and carried unanimously that the Director's Recommendation be 
approved. Commissioner Brill was absent at the time of the vote. 

AGENDA ITEM 0: Status of Marion county Solid waste program and 
r uest for extension on closure of Brown's Island 
Landfil unti Marion County Ogden Martin waste-to
energy facility becomes operational. 

At the April 8, 1983, Environmental Quality Commission meeting, Marion 
County was granted an extension to continue municipal solid waste 
disposal at the Brown's Island Landfill until May 29, 1986, or until 
a replacement facility became available, whichever came first. 

Marion County is now in an implementation/construction phase to 
provide new solid waste disposal facilities that will meet both 
federal and state regulations. Based on current construction status, 
the replacement facilities may not be fully operational until sometime 
in early 1987. ·Marion County has requested approval to continue use 
of the Brown's Island Landfill until construction of their new 
facilities are completed. This informational item outlines the 
county's progress since 1983 and the Department's proposed course 
of action. 
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Marion County submitted their recycling report required by Senate 
Bill 405, "Opportunity to Recycle." Marion County, thus, is the first 
entity to file the recycling repo~t statewide (due for all wastesheds 
by July 1, 1986). 

Randall Franke, Chair of the Marion County Board of Commissioners, 
testified in support of the staff report. He said the Department 
staff did an outstanding report, and told the Commission the County 
was six weeks ahead of schedule. He invited the Commission to tour 
the facility when they were in the area. 

The Commission accepted the staff report. Chairman Petersen 
congratulated the County on being the first to submit the Opportunity 
to Recycle report. 

Mr. Franke thanked Chairman Petersen and complimented the Department 
on its excellent staff. 

AGENDA ITEM H: Proposed adoption of modifications to a special 
groundwater quality protection rule in the Deschutes 
Basin water Quality Management Plan, 
OAR 340-41-580(1), for the LaPine shallow aquifer 

At the July 19, 1985 meeting, the Commission authorized the Department 
to hold a hearing to collect testimony concerning a specific boundary 
for sewering LaPine. The hearing was held on August 20, 1985. The 
staff prepared a hearing summary and proposed a rule 
modification that establishes the boundary. The boundary would 
designate the area in and around the unincorporated town of LaPine 
that will be served by a regional sewerage facility. The sewerage 
facility has been mandated by the EQC to resolve a nitrate problem 
in the LaPine area groundwater aquifer. 

Since the time the staff report was sent to the Commission, staff 
have double-checked the legal description of the boundary and made 
some corrections. The boundary is still the same as proposed, only 
the description has been refined. 

Orval D. Boyle, Director of Support Services for the Bend LaPine 
Public schools, submitted a written statement. He said the School 
District had recently invested over $150,000 in their sewage treatment 
and disposal system. Mr. Boyle submitted results of recent lab tests 
that would seem to indicate the system was operating very 
satisfactorily. The School District was concerned that after just 
investing this large amount of money in a system approved by DEQ, 
they were being asked to abandon it to pay somewhere between $800 
and $1600 a month for a core area sewerage system. Several school 
districts similar in size to the Bend LaPine District had been 
surveyed to determine the sewerage costs on a per person equivalent, 
he continued. These costs average $.30 to $.40 per person per month 
as compared to the cost of $1.96 per Person per month that was 
originally sought. For these reasons, Mr. Boyle said, the District 
considered the projected costs to be critically out of line with the 
state average costs and what is currently being required in the Bend 
area. 
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Commissioner Bishop asked if the Department knew there was a problem 
when the School District installed this system. Dick Nichols of the 
Department's Central Region Office, replied that in order to build 
the school it needed to be connected to an approved sewage treatment 
facility. All that was available at that time was a septic tank 
system. In 1978-79 the Department became aware of a nitrate problem 
in the LaPine area but did not know how extensive it was. A 
groundwater study completed in 1981-82 determined that the area needed 
to be sewered. Mr. Nichols emphasized that septic tanks do not remove 
nitrate. He also said that the nitrate levels in the lab tests that 
Mr. Boyle submitted seemed low. 

The Department has determined that there is a nitrate problem in the 
groundwater in LaPine, Mr. Nichols continued, but the problem has 
not been isolated to show that any particular structure is the 
contributor and that others are not. Frankly, he said, it would be 
impossible to make that determination. Mr. Nichols continued that 
if the Department would have to determine exactly which structures 
were contributing to the nitrate problem, it would be a very long 
time before the LaPine core area would be sewered. In addition, 
Mr. Nichols said that the school was seen by the residents as a major 
contributor to the problem. The Department would have a credibility 
problem if the School were not included. 

Chairman Petersen disqualified himself as his law firm represents the 
Bend LaPine School District. 

Mr. Nichols then appeared representing Mr. and Mrs. O.H. Lunda. Mr. 
and Mrs. Lunda had had to leave the meeting earlier because of health 
problems. The Lundas live on a corner of the existing sanitary 
district. They apparently got into the sanitary district by error 
and were now trying to get out. They believe it would be impractical 
to run the sewer to them. The Lundas have recently installed a system 
that is working well and their well does not show any nitrates. For 
these reasons the Lundas believe they should be excluded from the 
sewer boundary. The Lundas were excluded fram the proposed LaPine 
incorporation boundary which was defeated by the voters in 
March, 1985. 

Mr. Nichols said that when the Department first did the hearing 
summary on this matter, he proposed that the Lundas be excluded from 
the system. Subsequently, staff felt it could cause same 
administrative problems if the Lundas were excluded from the 
Department's boundary, but were still included in the Sanitary 
District. Staff felt it would be more appropriate to consider the 
Lunda's request when the regional sewage plan was reviewed. 

Commissioner Brill said it was his feeling to not include the school 
district at this time, but to include them if a nitrate problem 
develops. Mr. Nichols said that if the school were not included at 
this time, there would be no way to include them at a future time. 
Mr. Nichols said he felt that all sources in the core area should be 
sewered. 
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Cc:mmissioner Buist asked Director Hansen what the Commission's 
alternatives were. Director Hansen replied that one alternative would 
be to accept the boundary as it is, including the school district. 
As the regional sewage plan is developed, areas could potentially 
be included or excluded, however, Director Hansen said he felt that 
was unlikely. The decision would be based on where the nitrate 
loading was coming from, and whatever boundary is established at this 
meeting would generally be what the boundary is, with slight 
individual residence modifications, but probably not the school. 
The other choice is to exclude the school. Director Hansen said if 
that happened it would be more difficult to sewer LaPine. Director 
Hansen said he was concerned that if the sewage system were built 
without including the school, the system would not be large enough 
to include the school at a later time. 

It was MOVED by Commissioner Buist, seconded by Commissioner Bishop 
and passed with Commissioner Brill voting no and Chairman Petersen 
abstaining, that the Director's Recommendation be approved which 
included the school in the system. 

AGENDA ITEM I: Proposed adoption of amendments to establish 
boundaries and implement a Motor Vehicle Emission 
Inspection/Maintenance (I/M) program in the 
Medford/Ashland Air Quality Maintenance Area (AQMA) 
as a revision to the State Implementation Plan (SIP). 

This a request for rules adoption which would implement 
the provisions of Chapter 22 Oregon Laws 1985 (HB2845). The specific 
amendments would: 

1. Establish the Medford-Ashland A~ as the inspection program 
zone. The result of this rule adoption would be to implement 
the provisions of ORS 481.190. The effect of this action would 
be that effective January 1, 1986, the Motor Vehicles Division 
would require that vehicles registered within that area obtain a 
Certificate of Compliance prior to vehicle resignation renewal. 

2. Modify the inspection test procedure for 1974 and older vehicles 
by deleting the emission equipment portion of the inspection 
test throughout Oregon's I/M program. 

3. Adopt an addendum to the SIP that documents the effectiveness 
of this aspect of the caron monoxide control strategy to project 
compliance with the federal ambient health standards by the 
deadline date of December 31, 1987. 

Director's Recommendation 

Based upon the Summation in the staff report, it is recommended 
that OAR 340-24-301, the amendments to OAR 340-24-320 and 325, 
and the SIP addendum OAR 340-20-047 (section 4.9) be adopted. 
The effective date of OAR 340-24-301 would be January 1, 1986. 
The effective date of the remaining actions would be 
October 1, 1985. 
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Commissioner Buist asked how people would be informed if they were 
inside or outside the boundary, and how many more stations would be 
needed if the whole county were included. Director Hansen replied 
that the Department of Motor Vehicles would be sending notices to 
probably a larger area than the actual boundary, but there will be a 
phone number included for people to find out definitely. The same 
method is used in the Portland area, because notices are sorted by 
zip codes that do not necessarily follow boundary lines. Bill 
Jasper of the Department's Vehicle Inspection Section, said that if 
the whole county were included, then an additional 10,000 vehicles 
would be picked up which would require either an additional station 
or a mobile operation. 

Commissioner Buist asked how many vehicles per year did one station 
inspect. Mr. Jasper replied that it was roughly 300 per day or 42,000 
per year. 

It was MOVED by Commissioner Brill, seconded by Commissioner Bishop 
and passed unanimously that the Director's Recommendation be approved. 

In response to an inquiry by Director Hansen, the Commission declined 
to discuss the repair cap. 

AGENDA ITEM J: Proposed adoption of rules amending standards of 
performance for New Stationary sources, OAR 340-25-510 
to 25-805, to include new and amended Federal rules 
and to request delegation from the U.S. Environmental 
Protection Agency 

In the last year, the Environmental Protection Agency has promulgated 
seven more new source performance standards and amended five others. 
The Department has committed to bring State rules up-to-date with EPA 
rules on a once a year basis. Minimal comments were received at a 
hearing on the proposed rules. 

The source classes affected are: 

Amended Rules 

1. Rod casting at secondary bronze or brass plants 
2. Electric arc furnaces at steel mills 
3. Kraft pulp mills 
4. Gas turbines 
5. Leaks at chemical plants 

New Rules 

6. Argon decarburization at steel mills 
7. Lime manufacturing plants 
8. Vinyl and urethane coating and painting 
9. Leaks at refineries 

10. Synthetic fiber plants 
11. Petroleum dry cleaners 
12. Fiberglass insulation plants 
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If any of the following exiting sources in Oregon make major 
modifications, they will be subject to the proposed rules. 

1. Steel mills in Portland and McMinnville 
2. Ashgrove Cement lime plant in Portland 
3. Resin Plants: 

a. Reichhold, White City 
b. Borden, Springfield and La Grande 
c. Georgia Pacific, Albany 

4. Large dry cleaning plants using Stoddard solvent 

Director's Recommendation 

It is recommended that the Commission adopt the proposed attached 
amendments to OAR 340-25-520 to 340-25-805, rules on Standards 
of Performance for New Stationary Sources, and direct the 
Department to request EPA for authority to administer the 
equivalent Federal Rules in Oregon 

It was MOVED by commissioner Bishop, seconded by Commissioner Buist, 
and passed unanimously that the Director's Recommendation be approved. 

AGENDA ITEM K: Proposed adoption of revisions to New source Review 
RUle related to assessment of visibility impacts of 
major new or modified sources in Class I areas, 
OAR 340-20-276, as a revision to the State 
Implementation Plan 

This agenda item concerns adoption of changes to the visibility impact 
assessment requirements of the New source Review Rule. These changes 
are required to insure that the Department's rule is consistent with 
EPA regulations. The rule proposed for adoption has been modified 
in response to public comment to clarify the intent of the impact 
assessment exemption while insuring that visibility impacts from 
relatively small sources located close to Class I areas will be 
evaluated. 

Director's Recommendation 

Based on the summation in the staff report, the Director 
recommends that the commission adopt the revised proposed rule 
(OAR 340-20-220 through -276) as amended. 

John Charles and Ann Wheeler-Bartol representing the Oregon 
Environmental Council, Oregon Chapter of the Sierra Club and the 
Northwest Environmental Defense Center, submitted a written statement 
opposing the proposed amendment to OAR 340-20-276 and to the existing 
exemption language in the rule. By allowing this exemption, they 
said, the Department was violating the visibility provisions of the 
Clean Air Act. 

John Core of the Department's Air Quality Division, said that many 
of these issues were brought up in the public hearing. The issue 
as the Department saw it was one of whether or not the source should 
be responsible through the rule for analysis of their visibility 
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impacts or whether the Department should. The decision the Department 
reached after discussion was that it was appropriate for major sources 
of 100 tons or 250 tons to be responsible for doing the visibility 
impact analysis through the rule. Mr. Core said that after reviewing 
their comments it was determined that smaller sources, those between 
the significant emission rates of 25 tons per year and up to as much 
as 250 tons, could have a visibility impact on wilderness areas. 

Therefore, the Department opted to include in the staff report a 
commitment from staff that the Department would do that analysis. 
Mr. Core said the Department would have no objection to putting this 
commitment in rule form. 

Mr. Core emphasized that the exemption was only for analysis, not from 
control. Chairman Petersen said that was an important distinction. 
As long as the analysis was made, whether it was a self-analysis in 
the case of a large source, or a Department analysis, which they say 
they intend to do, the regulation is still there, he said. 

Commissioner Bishop asked if the analysis could be included as part 
of the rule. Tom Bispham of the Department's Air Quality Division, 
said that the Department faced the problem of an EPA requirement to 
complete adoption of this State Implementation Plan Amendment. Mike 
Gearheard, U.S. Environmental Protection Agency, Oregon Operatic~ 
Office, explained that EPA was under a court ordered deadline to 
promulgate the visibility State Implementation Plan. If the state 
did not act on this on schedule, then EPA was bound legally to begin 
its promulgation. 

Director Hansen said if the Director's Recommendation were adopted 
with further instructions to the Department to come back at the next 
Commission meeting with an amendment to accomplish in rule that which 
was in the staff report, that will satisfy EPA and the Department 
would work with the concerned pa_rties on that rule language. 

It was MOVED by Commissioner Bishop, seconded by coinmissioner Buist 
and passed unanimously that the Director's Recommendation be approved 
with the addition in the rule the Department's requirement for 
assessment as part of the normal permitting process, the exact 
language of that amendment to be presented at the next meeting. 

AGENDA ITEM L: Appeal of subsurface variance denial by Mr. and Mrs. 
Neil Sponaugle 

Mr. and Mrs. Sponaugle are appealing the decision of Mr. Sherman 
Olson, a department Variance Officer, denying their request for 
variance from the On-Site Sewage Disposal Rules. 

Mr. and Mrs. Sponaugle desire to remodel an existing building on their 
property into a residence. This may be accomplished only if a method 

'of sewage disposal acceptable to the Department is available to serve 
the house. 
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Mrs. Sponaugle informed the Department by letter that she feels denial 
creates a severe and unreasonable hardship. Her husband has a severe 
emotional handicap and is unable to work in public. He needs to be 
in the setting this property affords. Mrs. Sponaugle has had the 
property since 1971, and knows that it will drain, although there 
may be three (3) months each year when the drainage may not be 
everything desirable. She suggests using the septic tank as a holding 
tank when drainage is a problem, having it pumped as necessary. 

Director's Recommendation 

Based upon the findings in the summation in the staff report, 
it is recommended that the Commission adopt the findings of the 
variance officer as the Commission's findings and uphold the 
decision to deny the variance. 

Mrs. Sponaugle testified asking that they be allowed a gate· valve 
between the septic tank and drainfield which would allow the tank 
to be used as a holding tank during periods of· high water. Sherman 
Olson, of the Department's On Site Sewage Disposal Section, said that 
a valve would only work if it is used and it would be difficult to 
determine when to switch the valve. Also, the Department had 
experienced problems with the proper maintenance of this type of 
system. Mr. Olson said this system is generally used in business 
situations where they can afford to have it maintained. 

Mrs. Sponaugle said their only other alternative would be a lagoon, 
which would also be expensive to maintain. Most of the time on her 
property, she said, there was too little water. Mrs. Sponaugle felt 
that the holding tank was the most convenient and most desirable 
system to maintain. 

Commissioner Buist asked what other homes in the area were doing, 
and if their systems worked. Mrs. Sponaugle replied that the other 
homes have existing on-site systems, and as far as she knew they 
worked well. Mr. Olson said this was not a high density area, and 
there were no regional sewage facilities in the area. 

Commissioner Buist said it seemed resonable to look at the septic 
tank/holding tank alternative because a lagoon did not seem 
economically feasible. Mr. Olson said that both systems would be 
costly. A septic tank/holding tank would have to be designed so it 
would not pop out of the ground when it was pumped, he said. 

It was MOVED by commissioner, seconded by Commissioner Bishop and 
passed unanimously that the Director's Recommendation be approved 
which would deny the variance. Commissioner Buist said she was voting 
for the motion reluctantly. 

AGENDA ITEM P: Informational Report: Proposed enforcement guidelines 
and procedures for the Hazardous waste Program 

The Department has drafted proposed Enforcement Guidelines and 
Procedures for its hazardous waste program. The guidelines are 
intended to ensure that enforcement actions are appropriate, timely 
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and consistent statewide. 

DEQ will be soliciting comment on the proposed guidelines prior to 
finalizing the guidelines. Input from the Commission is also 
desired. 

The guidelines are necessary for the Department to receive Final 
Authorization from EPA for the state's hazardous waste program. 

Director's Recommendation 

It is recommended that the Commission: (1) concur with the 
Department's proposed schedule for development of final 
guidelines; (2) provide policy direction and comments on the 
proposed enforcement guidelines to Department staff; and (3) 
receive testimony from interested persons at this meeting. 

At this point in the meeting Chairman Petersen and Commissioner Buist 
had to leave because of other commitments. 

Tom Donaca, Associated Oregon Industries, began to testify, when 
Vice-Chairman Denecke expressed the concern that he would like the 
whole Commission to be able to hear this item. 

By unanimous consent of the remaining Commission members, this item 
was deferred to the Commission's next meeting. 

This ended the formal meeting. 

LUNCH MEETING 

All Commission members were present for the lunch meeting. 

Lydia Taylor of the Department's Management Services Division, 
informed the Commission that under the proposed plan for sewering 
East Multnomah county, the Department was being asked to finance $110 
million over a 17 year period. This would be secured by special 
assessment revenue bonds instead of the usual general obligation 
bonds the Department uses for security. 

John Core of the Department's Air Quality Division, presented a slide 
show on visibility in wilderness areas. 

Several local officials and interested persons attended the 
Commission's lunch at their invitation. 

OOY204.l 

Respectfully submitted, 

~~ 
Carol Splettstaszer 
EQC Assistant 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GO\IERtlOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. B, November 22, 1985, EQC Meeting 

August and September 1985 Program Activity Report 

Discussion 

Attached is the August and September 1985 Program Activity Report. 

ORS 468. 325 provides for Commission approval or disapproval of plans and 
specifications for construction of air contaminant sources. 

Water Quality and Solid waste facility plans and specifications approvals 
or disapprovals and issuance, denials, modifications and revocations of 
air, water and solid waste permits are prescribed by statutes to be 
functions of the Derartment, subject to appeal to the Commission. 

The purposes of this report are: 

1. To provide information to the Cornmission regarding the status of 
reported activities and an historical record of project plan and 
permit actions; 

2. To obtain confirming approval from the Commission on actions taken 
by the Department relative to air contaminant source plans and 
specifications; and 

3. To provide logs of civil penalties assessed and status of DEQ/EQC 
contested cases. 

Recommendation 

It is the Director's recommendation that the Commission take notice of 
the reported program activities and contested cases, giving confirming 
approval to the air contaminant source plans and specifications. 

SChew:y 
MD26 
229-6484 
Attachment 

Fred Hansen 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, 
Hazardous and Solid Waste Divisions 

(Reporting Units) 

SUMMARY OF PLAN ACTIONS 

Plans Plans 
Received Approved 

Month FY Month FY 

Air 
Direct Sources 7 15 6 8 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 7 15 6 8 

water 
Municipal 27 42 07 33 
Industrial 06 22 08 19 
Total 33 64 15 52 

Solid Waste 
Gen. Refuse 3 16 3 11 
Demolition 1 1 
Industrial 2 6 1 2 
Sludge 
Total 6 23 4 13 

Hazardous 
Wastes 1 3 

GRAND TOTAL 47 105 25 73 

MD26.B 1 

August 1985 
(Month and Year) 

Plans 
Disapproved Plans 
Month FY Pending ---

0 0 25 

0 0 25 

0 2 40 
0 0 10 
0 2 50 

29 
2 

16 

47 

3 

0 2 125 
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,, __ .. , SOlTRCE NUM:'"'" ------PROCESS DESCRIPTION 

068 ,,, 
.;_,y 

(•77 
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OTt 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Ai.i: Qu~liti Di.y1s1Qn Aygy;it 1985 
(Reporting Unit) (Month and Year) 

J:1;i,r1ict ;;Jgyi:ce(l 

New 

Existing 

Renewals 

Modifications 

Total 

In!;!;i.rect ,'.;loycce;i 

New 

Existing 

Renewals 

Modifications 
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!J!!AND IOIA!.::l 

Number of 
Pending P1icmit&1 

37 
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4 
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..JI. 
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MAR.5 
SB:p 

SUMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

Month 

3 

2 

14 

-1 
20 

1 

0 

0 

.Q. 

.1 

21 

n Month n Pending Permits 

7 5 6 20 

2 3 4 9 

23 8 20 118 

_Jj_ .lQ. -15. _6. 

36 26 45 153 1203 

6 5 5 7 

0 0 0 0 

0 0 0 0 

.Q. .Q. .Q. .Q. 

1 

42 31 50 160 1440 

Cgmment;i 
To be reviewed by Northwest Region 
To be reviewed by Willamette Valley Region 
To be reviewed by Southwest Region 
To be reviewed by Central Region 
To be reviewed by Eastern Region 
To be reviewed by Program Operations Section 
Awaiting Public Notice 
Awaiting end of 30-day Public Notice Period 

Sources 
Reqr' g 
Permits 

1232 

1476 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Diyision August 1985 
(Reporting Unit) (Month and Year) 

PERMIT ACTIONS COMPLETED 

* County 
• • 

* Name of Source/Project 
* /Site and Type of Same 
• 

Indirect Sources 

Washington 

Washington 

Washington 

Washington 

Multnomah 

MAR.6 (5/79) 
AP58 

Koll Center Creekside 
Ph IV, 242 Spaces, 
File No. 34-8310 

Koll Center Creekside 
Ph VII, 493 Spaces, 
File No. 34-8310 

Cornell Oaks Corporate 
Center-Phase III A, 
500 Spaces 
File No. 34-8307 

Fujitsu Manufacturing 
Facility, 700 Spaces, 
File No. 34-8508 

Fred Meyer Retail 
Store, 554 Spaces, 
File No. 26-8509 

* Date of * 
* Action * 
* " 

Action 

08/06/ 85 Final Permit Issued 

8/06/85 Final Permit Issued 

08/09/85 Final Permit Issued 

08/16/85 Final Permit Issued 

08/07 / 85 Final Permit Issued 

5 

* ti 

• 





DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 
Water Quality Division 

(Reporting Unit) 

* 
* 
* 

County 
PLAN ACTIONS CQMPLETED 

* Name of Source/Project * Date of 
* /Site and Type of Same * Action 
• * 

MUNICIPAL WASTE SOURCES 07 

Jackson 

Yamhill 

Washington 

Jackson 

Clackamas 

Clackamas 

Clatsop 

JLV:h 

MAR.3 (5/79) 

BCVSA 8-19-85 
White City Intertie 

Cove Orchard Service Dist. 8-22-85 
Collection/Treatment/ 
Disposal 
11,300 gpd 

USA (Forest Grove) 8-23-85 
Odor Pump Station 

BCVSA 8-30-85 
Whetstone Creek Trunk 

Tri-City Service Dist. 
Newell Creek Inter
ceptor; Schedules I, 
II, IIA, and III 

Tri-City Service Dist. 
Abernethy Interceptor 

Westport Service Dist. 
Collection/Treatment/ 
Discharge 50,000 gpd 

WH366 

9-3-85 

9-3-85 

9-5-85 

August 1985 
(Month and YearJ 

( 15) 
* Action * 

* 
* 

* • 

Provisional Approval 

Provisional Approval 

Approved 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Quality Division August 1985 
· (Reporting Unit) · · (Month and Year) 

PLAN ACTIONS CQMPLETED - 15 

* County 
* • 

* Name of Source/Project 
* /Site and Type of Same 

* 
INDUSTRIAL WASTE SOURCES - 08 

Linn 

Tillamook 

Tillamook 

Lane 

Tillamook 

Lane 

Washington 

Tillamook 

LDP:h 

MAR.3 (5/79) 

Teledyne Wah Chang 
Concrete Bottom of 
Existing Clarifier 
Albany 

Robert Wassmer 
Animal Waste Control 
Facility 
Tillamook 

Kenneth Jenck 
Manure Control System 
Tillamook 

Weyerhaeuser Company 
Leachate Control System 
Springfield 

John DeRuyter 
Animal Waste Control 
Facility 
Tillamook 

Gamble Farms 
Manure Control System 
Junction City 

Edwin Duyck 
Manure Control 
Facilities 
Cornelius 

Ken Tohl 
Manure Control 
Facilities 
Tillamook 

WH373 

* Date of * 
* Action * 
* * 

8-1-85 

8-6-85 

8-6-85 

8-6-85 

8-6-85 

8-9-85 

8-20-85 

8-29-85 

Action 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

II 

II 

* 
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lND 100105 NPDES R~O 

DOM 100107 NPDES RWO 

==================== 
,.; PC F 

==================== 

IND 100010 WPCF MWO 

DOM 100104 WPCF :JE\./ 

DO,"\ 100106 WPCF RWO 

S3l45 VAL~~TI~E, LEROY 

75541 ~A~AR, MAGA~. :. 

25?;7 EA3LE PJINT, cr:y SF 

24S2Q S~AYT0!~ C4:~NING CJ~?~~y, COOPERATIV~ 

90944 U. S. ~EPARTMENT OF AGRICULTURE - U~?QUA 
NATIONAL FOREST 

09650 S-C PAVING COMPPNY 

100G6e EAGLE CREST PARTNERS, LTD. 

91JOO u. s. .:i. R ~1 Y 

AND 31-~UG-85 
PEQMIT tlUM~ER 

CiiY 

EAGLE POI~·;T 

ST~YTC'-! 

TILLER RGR 

TILLA,".lOOK 

R=DMOND 

U.'1ATILLA 

.;. SEP 8 5 ?;\G:. 1 

~ATE 

cnuNTY/PEG!'.)N ISSUED 
D~TE 

EXP!PES 

SAKE::::/ER 88-AUG-85 31-JUL-86 

COLUM::IA/.'IJ\.'R 06-AUG-SS 31-0CT-87 

J,e..Ci<SON/SWR 08-A.UG-35 31-0CT-87 

MAR!'.)~l/\rJVR 12-AUG-55 31-MAY-90 

DOUGLA.S/$;.jt;; 21-AUG-85 31-MAR-90 

T!LLAMOOK/N~R 06-AUG-85 30-NOV-89 

DESCHUTES/CR 08-AUG-85 30-JUN-90 

Ul'!ATILLA/ER 12-AUG-BS 31-DEC-89 

( 

c 

i_ 

( 

\_ 

' 

(" 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division August 1985 
(Reporting Unit) (Month and Year) 

SQMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

General Refuse 
New 
Closures 
Renewals 
Modifications 
Total 

Demolition 
New 
Closures 
Renewals 
Modifications 
Total 

Industrial 
New 
Closures 
Renewals 
Modifications 
Total 

Sludge Disposal 
New 
Closures 
Renewals 
Modifications 
Total 

Hazardous Waste 
New 
Authorizations 
Renewals 
Modifications 
Total 

GRAND TOTALS 

Permit 
Actions 
Received 

Month FY 

1 
1 
3 

5 

1 

1 

1 

4 

5 

67 

67 

78 

2 
2 

18 
1 

23 

1 

4 

9 

13 

131 

131 

168 

Permit 
Actions 
Completed 

Month FY 

2 
1 O* 
12 

1 

1 

1 

67 

67 

81 

1 
4 

34 
39 

1 

1 

1 

1 

131 

131 

172 

Permit 
Actions 
Pending 

3 
6 

45 
1 

55 

2 
1 

3 

6 
5 

21 
1 

33 

8 

1 

9 

100 

Sites 
Under 
Permits 

17 8 

12 

103 

16 

14 

323 

Sites 
Reqr•g 
Permits 

17 8 

12 

103 

16 

18 

327 

*Permits amended by the Department, to require a place for collecting 
source-separated recyclable materials, in accordance with the Opportunity 
to Recycle Act, ORS 459.250(2). 

SB5055.B 
MAR.5S (11/84) 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

August 1985 
(Month and Year) 

PERMIT ACTIONS COMPLETED 

II County * Name of Source/Project II Date of * Action 
II • /Site and Type of Same * Action * 
II • • • 
Josephine Rough & Ready Lumber 8/1/85 Permit renewed 

Existing landfill 

Marion Salem Airport Landfill 8/1/85 Permit renewed 
Existing demolition site 

II 

• • 

Tillamook Albert Hanenkrat 8/12/85 Letter authorization 
New wood-waste site issued 

Curry Brookings Energy Facility 8/23/ 85 Permit renewed 
Existing incinerator site 

Douglas Canyonville Trnsfr. Sta. 8/23/ 85 Permit amended* 
Existing facility 

Douglas Elkton Transfer Station 8/23/85 Permit amended* 
Existing facility 

Douglas Glendale Trnsfr. Sta. 8/23/85 Permit amended* 
Existing facility 

Douglas Glide Transfer Sta. 8/23/85 Permit amended* 
Existing facility 

Douglas Lemolo Trnsfr. Sta. 8/23/ 85 Permit amended* 
Existing facility 

Douglas Lookingglass Trnsfr. Sta. 8/23/85 Permit amended* 
Existing facility 

Douglas Myrtle Creek Trnsfr. Sta. 8/23/85 Permit amended* 
Existing facility 

Douglas Oakland Trnsfr. Sta. 8/23/85 Permit amended* 
Existing facility 

*Permits amended by the Department, to require a place for collecting 
source-separated recyclable materials, in accordance with the Recycling 
Opportunity to Recycle Act, ORS 459.250(2). 

SB5055.D Page 1 
MAR.6 ( 5/79) 



* County * Name of Source/Project * Date of * Action 

* * /Site and Type of Same * Action * 
* * • • 
Douglas Reedsport Landfill 8/23/85 Permit amended* 

Existing facility 

Douglas Yoncalla Trnsfr. Sta. 8/23/85 Permit amended* 
Existing facility 

Lane Sharps Creek Trnsfr. Sta. 8/23/85 Permit renewed 
Existing facility 

Malheur Ore-Ida Foods 8/23/85 Permit renewed 
Existing landfill 

Union Boise Cascade, Elgin 8/23/85 Permit renewed 
Existing landfill 

*Permits amended by the Department, to require a place for collecting 
source-separated recyclable materials, in accordance with the Recycling 
Opportunity to Recycle Act, ORS 459.250(2). 

SB5055.D Page 2 
MAR.6 (5/79) 

13 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Solid Waste Division August 1985 
· (Reporting Unit) (Month and Year) 

HAZARDOUS WASTE DISPOSAL REQUESTS 

CHEM-SECURITY SYSTEMS• INC,, GILLIAM CO. 

II * 
ti Date * Type 

* * 
TOTAL REQUEST GRANTED - 77 

OREGON - 28 

8-5 

8-5 

Spent hydrofluoric/ 
chromic acid solution 

Sodium hydroxide 

WASTE DESCRIPTION 

• 
ti 

• 
Source 

* Quantity 
* Present * Future 
• • 

Electronic Co, O 4 .05 cubic 
yards 

Dept of O l drum 
Agriculture 

* 
* • 

8-5 Chrome contaminated 
solids 

Aerospace Co, O 30-55 gal, drums 

8-5 

8-5 

8-5 

8-5 

8-5 

ZF241 

Chromic acid plating 
solution 

Waste hydrofluoric 
acid 

Potassium hydroxide 

Potassium hydroxide 

Trichlorotri
fluoroethane, wax, 
floor dry 

MAR,15 (1/82) 

Electroplating O 

Integrated Cir- 0 
cuit manufacture 

Foundry O 

Foundry O 

Foundry 0 

14 

25 Drums 

40 ,ooo gal. 

120 cu, yds, 

81.6 cu. yds, 

330 gal. 

1 



* II 

* Date * 
ti • 

Type * 
* • 

Source 

8-5 

8-5 

8-5 

Sulfuric acid, State agency 
potassium chromate, 
mercuric sulfate, 
silver sulfate, water 

Methylene chloride, State agency 
chloroform, freon 

Ortho monitor 4 spray Chemical Co. 
(empty 5 ga cans) 

* Quantity 
* Present * Future 
* • 

0 .42 cu. yds. 

0 .28 cu. yds. 

5-55 ga pl O 
91-5 ga pl 

8-15 Water, hydrofluoric 
acid, chromic acid, 
silicon 

Electronic Co. O 4 .05 cu. yds. 

8-15 

8-15 

8-15 

8-15 

8-15 

8-15 

8-20 

ZF241 

Hydrochloric acid, 
hydrofluoric acid, 
Chromic acid, water, 
nitric acid 

Plating 0 48.51 cu yds. 
operation 

Sodium hydroxide, 
sodium carbonate, 
sodium metasilicate, 
epoxy pigments as 
sludge 

Plating 1 ,500 ga 0 

Cartridge filters 
contaminated with 
metals 

Electronic Co. O 28 cu. yds. 

Cartridge filters Electronic Co. 
contaminated with 
metals 

Fluoride - chelate Electronic Co. 
system filters 

Sand and metals Electronic Co. 

Potassium nitrate and Aerospace Co. 
nitrite, potassium 
chloride, sodium 
nitrate & nitrite, 
debris 

0 15 cu. yds. 

0 15 cu. yds. 

0 3 cu. yds. 

0 40 cu. yds. 

MAR.15 ( 1/82) 2 

• 
* 
* 



* * * Date * Type 
* • 

8-20 

8-20 

8-20 

8-22 

8-22 

8-22 

8-26 

8-26 

Straw contaminated w/ 
2,4 D herbicide, clay 
contaminated with 2, 
4 D herbicide, card
board/plastic sheeting 
contaminated with 2.4 D 

Natural clay & soil, 
concrete, water, iron, 
copper, sulfates, lead 

Iron, solids/dirt, 
hydrocarbons, cement 

Silicon fines, 
trichloroethylene 

Lagoon removal debris 

Moisture, chromic 
hydroxide, polymer 
& calcium chloride 

Nickel chloride, 
hydrochloric acid, 
water 

Barium, magnesium 
oxide, zr metal 
or mg metal, iron, 
ammonia 

* 
* • 

Source 

Spill 

Site Cleanup 

Oil Co. 

Electronic Co. 

Site cleanup 

Truck manuf. 

Plating 
operation 

* Quantity 
* Present * Future 
• • 

l.08 cu. 
yards 

400 cu. 
yards 

4.05 cu. 
yards 

385 ga. 

0 

0 

0 

0 

0 

0 

0 

1100 tons 

6600 ga. 

1.62 cu. yds. 

Metal reduction O 300 drums 

8-27 Phenolic contaminated Spill 
soil 

5.67 cu. 
yards 

0 

WASHINGTON - 32 

8-5 

8-5 

8-5 

ZF241 

Paint booth sludge -
solids 

Graphite, fiberglass, 
kevlar, epoxy resin 

Graphite, fiberglass, 
kevlar, epoxy resin 

MAR.15 (1/82) 

Waste Mgmt. Co. O 405 cu. yds. 

Aerospace Co. 0 500 cu. yds. 

Aerospace Co. 0 500 cu. yds. 

3 

• 
* • 



* * * Date * 
II * 

Type 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-15 

8-15 

8-15 

ZF241 

Graphite, fiberglass, 
kevlar, epoxy resin 

Graphite, fiberglass, 
kavlar, epoxy resin 

Graphite, fiberglass, 
kevlar, epoxy resin 

Graphite, fiberglass, 
kevlar, epoxy resin 

PCB contaminated 
solids 

Water, sodium 
hydroxide, petroleum 
oils, lime, paint 
pigment 

PCB contaminated 
debris 

Soil contaminated 
w/lead, copper, 
cadmium (possible 
hot spots) 

Sodium polysulfide 
compound clay mixture 

Naphthenic hydro
carbons, olefinics, 
aromatics, benzene, 
empty drums 

Paint still bottoms, 
Safe-T-Sorb 

Paint booth sludge -
solids 

Solid phenol 
formaldehyde & 
urea formaldehyde 
resin mixture 

MAR,15 (1/82) 

• 
* 
* 

* Quantity 
Source * Present * Future 

* * 

Aerospace Co. 0 500 cu, yds. 

Aerospace Co. 0 500 cu. yds, 

Aerospace Co, 0 500 cu. yds. 

Aerospace Co, 0 500 cu. yds. 

Site Cleanup O 60 tons 
(98 cu. yds.) 

* 
* 
* 

Paint spraying O 25-55 ga. drums 

Spill cleanup 0 20 drums 
(55 ga. ea.) 

Site cleanup 50 cu yds 0 

Chemical Co. 1 ga. 

Aluminum Co. O 

Solvent O 
recycling 

Waste Mgmt. Co. O 

Mfg, of 0 
synthetic urea 

0 

50-55 ga. 
drums 

5000 lbs. 

405 cu. yds. 

30 cu, yds. 

4 



* • 
* Date • 
• • 

Type * 
* 
* 

Source 

8-15 

8-20 

PCB contaminated fill Site cleanup 

8-20 

Lab pack - flammables Wood products 
company 

Lab pack - poison Wood products 
company 

* Quantity 
* Present * Future 
* * 

0 150 tons 

0 .81 cu. yds. 

0 1.62 cu. yds. 

• 
* 
* 

8-20 PCB contaminated 
hydraulic fluid 

Aluminum Co. 0 27 .OO cu. yds. 

8-20 

8-22 

8-26 

8-26 

8-26 

8-26 

8-26 

8-26 

ZF241 

Waste water treat
ment solids 

TCE contaminated 
soil 

Heavy metal 
contaminated filters 
and solids 

Solid paint sludge 
& sol vent still 
bottoms 

Malathion, floor 
sweeping, dirt, 
debris 

Excavated fill 
material containing 
copper solids 

Clothing, gloves, 
rags, dirt, mud, 
debris w/trichloro
ethylene, tetracholor
ethlene, trans 
dichloroethylene, 
methylene chloride 

Iron oxide Fe2o3 , 
Silicon Dioxide 
SiO , aluminum 
oxi~e A1 2o3 , calcium 
oxide Cao 

MAR.15 (1/82) 

Waste Mgmt. Co. 0 

Site cleanup 3500 cu. 
yards 

Waste Mgmt. Co. O 

Waste Mgmt. Co. 0 

Pesticide 
Production 

Site cleanup 

Site 
Investigation 

Sandblasting 

0 

0 

0 

32.40 
cu. yds. 

18 

4000 tons 

0 

27 cu. yds. 

321 cu. yds. 

20 drums 

500 tons 

1.08 cu. yds. 

0 

5 



I! • 

11 Date * Type 
II 

8-26 

8-26 

• 

Sulfuric acid with 
heavy metals 

Water, soil, 
trisodium phasphate 

* 
* • 

Source 

Circuit board 
electroplating 

!I 

• • 
Quantity 

Present • Future 
• 

6.75 0 
cu. yds. 

Site Remediation 410 ga. 0 

8-27 Excavated fill Site cleanup 130 tons 0 
contaminated with 
oil (oily dirt) 

8-27 Lab packs - flammable Waste Mgmt. Co. O 2000 drums 
(55 ga, ea) 

OTHERS - 17 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

8-5 

ZF241 

Betz 194 chromate 
power 

Waste mercuric 
nitrate 

Ammonium becarbonate, 
mis. water soluble 
fillers, adders, 
flowing agents 

PCB concrete, soil, 
& clean-up material 

PCB transformer body 
containing PCB oil 

Waste Cadmium sulfate 
solution 

Sodium bydroxide, 
non-hazardous material 
incl. organo phos
phate, polycarboxylic 
acid, silicate, salt, 
and water 

Sulfuric acid 
solution 

MAR.15 (1/82) 

Water treatment 0 3 drums 
(350 lbs,) process ID 

Research 
Facility 

Research 
Facility 

Spill 

Research 
Facility 

Research 
Facility 

Research 
Facility 

Research 
Facility 

175 lbs. o 
ID 

0 2 drums 
ID 

8 drums 0 

67 cu. ft. 0 
ID 

0 
ID 

0 
ID 

0 
ID 

19 

50 drums 
(55 ga. ea.) 

4 drums 

22 drums 

6 

• • • 



• * * • Ql!antitl!: • 
* Date * Type ti Source * Present * Future !I 

II * II • • • 

8-5 Organic solvent- Dept, of Labor 0 2.42 cu, yds, 
flammable liquid- UT 
ignitable (lab pack) 

8-5 Sodium sulfite Research 0 ,54 cu. yds, 
Facility ID 

8-5 Misc, rags, non- Spill 0 2,70 cu, yds, 
biodegradable ID 
absorbent, dirt, 
contaminated with 
Betz 45 chromate 
corrosive liquid 

8-5 PCB transformer Research 32,5 0 
containing fluid Facility cu. ft. 

ID 

8-5 PCB contaminated drums Research 18 cu. ft. 0 
Facility ID 

8-15 Sulfuric acid, spent Dept. of Labor 0 10 drums 
R0-1000/454) UT (30 ga. ea,) 
Lab Pack 

8-15 PCB Transformer Electric Utility 0 2000 ga. 
MT 

8-15 Chromic acid water Research 0 2,70 cu. yds, 
treatment chemical Facility ID 

8-15 Sulfamic acid Research 0 .54 cu. yds, 
Facility ID 

ZF241 
MAR.15 (1/82) ?Q' ..., ' 7 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

SUMMARY OF NOISE CONTROL ACTIONS 

Source 
Category 

Industrial/ 

Commercial 

Airports 

New Actions 
Initiated 

Mo FY 

15 31 

Final Actions 
Completed 

Mo FY 

3 8 

0 1 

21 

August, 1985 
(Month and Year) 

Actions 
Pending 

Mo Last Mo 

204 192 

1 1 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

County 

Columbia 

Multnomah 

Marion 

* 
* 

FINAL NOISE CONTROL ACTIONS COMPLETED 

Name of Source and Location 

Les Darr Trucking Company Quarry, 
Deer Island 

The Portland Bridge Center, 
Ka-May Building, Portland 

River Bend Sand & Gravel, 
Salem 

* 
* Date 

08/85 

08/85 

08/85 

August, 1985 
(Month and Year) 

* 
* Action 

In Compliance 

In Compliance 

No Violation 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1985 

CIVIL PENALTIES ASSESSED DURING MONTH OF AUGUST, 1985: 

Name and Location 
of Violation 

Alex Serdtsev 
Polk County 

Kenneth H. Kinsman 
Klamath Falls 

GB5057 

Case No. & 'Type 
of Violation Date Issued Amount Status 

SS-WVR-85-111 8/15/85 $100 Paid 9/12/85. 
Performed sewage 
disposal services 
without being 
licensed. 

SS-CR-85-123 8/22/85 $100 Paid 9/4/85. 
Installed an on-site 
sewage disposal system 
without obtaining a 
permit. 

23 
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August 1985 
DEQ/EQC Contested Case Log 

LAST 
ACTIONS MONTH PRESENT 

1 Preliminary Issues 
2 Discovery 
3 Settlement Action 

---
4 
0 
8 

4 Hearing to be scheduled 
5 Hearing scheduled 

0 
8 

6 HO's Decision Due 0 
7 Briefing 1 
8 Inactive 8 

SUBTOTAL of cases before hearings officer. 29 

9 HO's Decision Out/Option for EQC Appeal 
10 Appealed to EQC 

6 
2 

11 EQC Appeal Complete/Option for Court Review 
12 Court Review Option Pending or Taken 

0 
1 

13 Case Closed 

TOTAL Cases 

15-AQ-NWR-81-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
Hrng Rf rl 

Hrngs 
NP 
NP DES 

NWR 
oss 
p 
Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 

3 

41 

15th Hearing Section case in 1981 involving Air 
Quality Division violation in Northwest Region 
jurisdiction in 1981; 178th enforcement action 
in the Department in 1981. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General 1 
Air Quality Division 
Air Quality, Open Burning 
Central Region 
Date of either a proposed decision of hearings 
officer or a decision by Commission 
Eastern Region 
Field Burning 
Date when Enforcement Section requests Hearing 
Section schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System 
wastewater discharge permit. 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All parties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid Waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 

2 
0 
6 
0 
8 
0 
2 
8 

26 

3 
2 
1 
1 
5 

38 

Transcr 
Underlining New status or new case since last month's contested 

case log 
WQ 
WVR 

CONTES.B 

Water Quality Division 
Willamette Valley Region 

25 



Pet/Resp Hrng Hrng 
Name Rqst Rfrrl 

WAH CHANG 04/78 04/78 

WAH CHANG 04/78 04/78 

SPERLING, Wendell 11/25/81 11/25/81 
dba/Sperling Farms 

9I:.:EN6BR7-Bi±± 99f±9fSa 99f±3f Sa 
i;..,e. 

N 
HAYWORTH FARMS, 01/14/83 02/28/83 &:i. 
INC., and 
HAYWORTH, John W. 

McINNIS ENT. 06/17 /83 06/21/83 

McINNIS 09/20/83 09/22/83 
ENTERPRISES , 
LTD., et al. 

McINNIS 10/25/83 10/26/83 
ENTERPRISES, 
LTD.' et al. 

CONTES.T 

August 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case 
Date Code Type & No. 

Prtys 16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

Prtys 03-P-WQ-WVR-78-2012-J 
NP DES Permit 
Modification 

03/17/83 ~ 23-AQ-FB-81-15 
FB Civil Penalty 
of $3,000 

±9fae-a±f B3 Ber~ 33-W\:!-NWR-sa-+3 
±±fa-4f B3 W\;!-84'vi±-Pe8a±~y 

±±f±4-±Sf83 E>f-$±,599 
sfa4f S4 

04/04/84 Prtys 50-AQ-FB-82-09 
FB Civil Penalty 
of $1,000 

Prtys 52-SS/SW-NWR-83-47 
SS/SW Civil Penalty 
of $500 

Prtys 56-WQ-NWR-83-79 
WQ Civil Penalty 
of $14,500 

Prtys 59-SS-NWR-83-33290P-5 
SS license revocation 

- 1 -

Case 
Status 

Current permit in 
force. Hearing 
deferred. 

Current permit in 
force. Hearing 
deferred. 

Commission Order reducing 
penalty to $200 issued 
9/4/85. 

Decision issued 8/1/85 
No liability. 

Decision upholding penalty 
Appealed to EQC. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
action. 

Sep. 6, 1985 



Pet/Resp Hrng Hrng 
Name Rqst Rfrrl 

WARRENTON, 8/18/83 10/05/83 
City of 

CLEARWATER IND., 10/11/83 10/17/83 
Inc. 

CLEARWATER IND., 01/13/84 01/18/84 
Inc. 

MALPASS, 03/26/84 03/28/84 
David C. 

S:J;MM9NS' Wayf!e 93fi!1-f84 94fll5f84 
N 
'"'1 

BIELENBERG, 03/28/84 04/05/84 
David 

TRANSCO 06/05/84 06/12/84 
Industries, Inc. 

TRANSCO 06/05/84 
Industries, Inc. 

CONTES.T 

August 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case 
Date Code Type & No. 

Dept 57-SW-NWR-PMr-120 
SW Permit Appeal 

Prtys 58-SS-NWR-83-82 
SS Civil Penalty 
of $1000 

Prtys 02-SS-NWR-83-103 
SS Civil Penalty 
of $500 

09/13/85 Prtys 05-AQ-FB-83-14 
FB Civil Penalty 
of $500 

93f'l:4f85 Resi;> 91--h\;l-PB-83-i!ll 
PB-€4¥4'1:-Pef!a'l:~y 

e;l;-$389 

12/11/84 Prtys 09-AQ-FB-83-04 
FB Civil Penalty 
of $300 

11/05/85 Prtys l 7-HW-NWR-84-45 
HW Civil Penalty 
of $2,500 

11/05/85 Prtys 18-HW-NWR-84-46 
HW Compliance Order 

- 2 -

Case 
Status 

Department to report on 
case status. 

Hearing deferred 
pending conclusion 
of related court action. 

Hearing deferred 
pending conclusion 
of related court action. 

Hearing scheduled. 

Decision upholding penalty 
not appealed to EQC. Case 
closed 8/12/85. 

Decision upholding penalty 
appealed to EQC. 

Hearing scheduled. 

Hearing scheduled. 

Sep. 6, 1985 



N 
co 

August 1985 

DEQ/EQC Contested Case Log 

Pet/Resp 
Name 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

VANDERVELDE, Roy 

WESTERN PACIFIC 
LEAS ING CORP • , 
dba/Killingsworth 
Fast Disposal 

CLEARWATER 
INDUSTRIES, INC. 

LAVA DIVERSION 
PROJECT 

UNITED CHROME 
PRODUCTS, INC. 

N9E'S:E6FJR;-Ma"I< 

06/12/84 

06/01/84 

10/11/84 

12/14/84 

03fllf95 

CATHCART, Channing 03/11/85 
and Douglas 

FUNRUE , Amos 03/15/85 

CONTES.T 

06/12/84 

07 /23/84 

10/11/84 

12/27 /84 

02/19/85 

93fllf95 

03/11/85 

03/19/85 

08/22/85 Prtys 

10/14/85 Prtys 

Prtys 

Prtys 

09/16/85 Prtys 

9&fllf95 Be!>1= 

Prtys 

06/20/85 Prtys 

- 3 -

20-WQ-WVR-84-01 
WQ Civil Penalty 
of $2, 500 

22-SW-NWR-84 
Solid Waste Permit 
Modification 

24-SS-NWR-84-P 
Sewage Disposal 
Service License 
Denial 

25-WQ-CR-FERC-5205 
Hydroelectric plant 
certification 

02-HW-WQ-WVR-84-158 
$6,000 civil penalty 

93-A!2-E'B-94-1-44 
€~¥il-Penal~y-e~-$500 

04-AQ-FB-84-137 
Civil Penalty of $750 

05-AQ-FB-84-141 
Civil Penalty of $500 

' 

Case 
Status 

Post hearing briefing. 

Hearing scheduled. 

Hearing deferred 
pending conclusion of 
court actions. 

EQC certification denial 
appealed to Court of 
Appeals. 

Hearing scheduled. 

No liability. Decision 
not appealed to EQC. 
Case closed 8/29/85. 

Scheduled hearing 
postponed for settlement 
effort. 

Post hearing briefing. 

Sep. 6, 1985 



Pet/Resp Hrng Hrng 
Name Rqst Rfrrl 

BLADES, Wallace 03/18/85 03/19/85 

DOMES, William 03/20/85 03/21/85 

SM!PP!h-.:Fael< G3fl9f85 

EiANS-&-SPrNSNElS G3fi!Gf85 G3fillf 85 
€9RPT7-aeafMeaJ?lY 

N 
~ WARRENTON LANDFILL 02/28/85 04/04/85 

COOK, Robert 04/10/85 04/16/85 

KANGAS, M. R. 05/02/85 05/03/85 

JOSEPH FOREST 05/16/85 05/23/85 
PRODUCTS 

CONTES.T 

August 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case 
Date Code Type & No. 

Prtys 06-AQ-FB-84-139 
Civil Penalty of $750 

06/18/85 Dept 07-AQ-FB-84-151 
Civil Penalty of $300 

S&f i!-5f 85 Re SJ? &8-Pr!l-l'B-84-13& 
€±v~l-Penal~y-e~ 

$1,G~Hl 

G'l-fllf85 Re SJ? &9-Pr!l-SWR-85-15 
Pe~m~e-v~elae"6n 

€±v±i-Pena3:~y-e~ 

$3,G-5& 

Prtys 10-57-SW-NWR-83-PMr-120 
Landfill closure order 

Prtys ll-AQ-FB-84-138 
Civil Penalty of $500 

10/01/85 Prtys 12-AQ-FB-84-145 
Civil Penalty of $500 

Prtys 13-HW-ER-85-29 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

- 4 -

Case 
Status 

Scheduled hearing 
postponed for settlement 
effort. 

Department withdrew penalty. 
Order of Dismissal issued 
9/4/85. 

No appeal to EQC from 
decision upholding penalty. 
Case closed 8/28/85. 

No appeal to EQC from 
decision upholding penalty. 
Case closed 8/28/85. 

Settlement action. 

Scheduled hearing postponed 
for settlement effort. 

Hearing scheduled. 

Hearing deferred for 
informal resolution 
effort. 

Sep. 6, 1985 



~· 

0 

Pet/Resp 
Name 

MAIN ROCK 
PRODUCTS , INC • 

DANT & RUSSELL, 
INC. 

GREENE , TIMOTHY 

ALTHAUSER, 
GLENN L. 

WARNOCK, STEPHEN 

MERIT OIL & 

REFINING CO. 

CONTES.T 

August 1985 

DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case 
Rqst Rfrrl Date Code Type & No. 

05/31/85 10/10/85 

05/31/85 05/31/85 

07/10/85 07 /11/85 08/12/85 

07 /08/85 07 /16/85 09/20/85 

07 /08/85 07 /19/85 

Prtys 

Dept 

Resp 

Prtys 

Prtys 

14-WQ-SWR-85-31 
Violation of NPDES 
permit conditions 
Civil Penalty of 
$3,500 

15-HW-NWR-85-60 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

16-SS-SWR-85-P 
Denial of Certificate of 
Satisfactory Completion 

l 7-SW-NWR-85-77 
Unauthorized Waste 
Disposal 

18-SS-SWR-85-P 
S.S. Permit Revocation 

Case 
Status 

Hearing scheduled. 

Department to respond 
to request to stay 
proceedings. 

Decision issued denying 
certificate 7/31/85. 

Hearing scheduled. 

Order of Dismissal 
issued 9/4/85. 

07 /24/85 Prtys 19-WQ-NWR-85-59 Answer filed 9/5/85. 
20-WQ-NWR-85-61 
WQ Civil Penalty of $1,200 

- 5 - Sep. 6, 1985 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, 
Hazardous and Solid Waste Divisions se2ternber 1985 

(Reporting Units) (Month and Year) 

SUMMARY OF PLAN ACTIONS 

Plans Plans Plans 
Received Approved Disapproved Plans 

Month FY Month FY Month FY Pending ---
Air 
Direct Sources 4 19 9 17 0 0 20 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 4 19 9 17 0 0 20 

Water 
Municipal 12 54 11 44 0 2 42 
Industrial 08 30 07 26 0 0 15 
Total 20 84 18 70 0 2 57 

Solid waste 
Gen. Refuse 3 19 1 12 31 
Dernoli tion 1 2 
Industrial 2 8 3 5 15 
Sludge 
Total 5 28 4 17 48 

Hazardous 
wastes 1 4 3 3 1 

GRAND TOTAL 30 135 34 107 0 2 126 

MD26.C 

31 
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.. ..,_, 

' 

~ 
Vj 

COUNTY NUMBER 

-1..-~.0UGLA.S ___ .... _C~1 
COLUM9IA 054 
MU~TNOMAH C53 
UNION G93 
U..,AT!LLA. 09?. 
W,\SHINGTON 106 
JACKS ON 107 
CUR.RY -- -·- ~1 '.J8. 

YJ!..J.lHILL 100 
TOTAL NU~~ER ~UI:K 

DEPARTMENT O~ ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 
DIRECT SOURCES 

PLAN ACTIONS COMPLETED 

SOURCE PROCESS DESCRIPTION 
DATE OF 
ACTION ACTION 

SUN srucs, INC ______ ·-·· --- _CHI~.-_aIN __ - -~- .UY/_lJlts:>_.At't'KiJVt.D~ 
90ISE CASCADE PAPERS MONITORING SYSTE~ FOR rqs 02/11155 APPROVED 
KAISER CEMENT CORP M09ILE UNLOADING FACILITY 03/08185 APPROVED 
3 G ! 5 i;: CASCADE C 0 -~ e _ --· -·---· )-!_I G.~--~_F_F I __ C I.ENCY S £PAR ATOR S _ .:. OB/_30I_13 5_.AP P ROVE_D_ 
US GYPSU~ CO. 8.0ILER AND MULiICL'JNES 09/11/85 APPROVED 
ALLEN FOREST PRODUCTS CC CYCLONE 09/09/85 APPROVED i 

COrJ:NETT _LUM_9C:~ CO _R_EL_OC &_.~OD __ BLO-HOG SYSTEM. !)9/0_5/85 APPROV_EDJ 
T!DiwiTER coNr~q·A6.oiis r~;,·i:·oE•ATEPiNG ·TA,lK ·· ·· --·a11111ss A•PROVED 
PRANGERS PRECUT WOOD PROD BAGEOUSE ANO BIN 

LOCk'. R.E 0 qRT LI_tlES __ -----·-· ~t __ _ 

--·--·-----·----·- - ··--· ------~ 

08/08/85 APPROVED 

J 

-- ---- --i 
I 

) 

l ----: 
,' 

' ··---··------1 

----------! 
' 

i -- --1 
! 

; 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

A1i: Qygl1tx tl1~~!l12n ~!lllla:m!2!lc 1285 
(Reporting Unit) (Month and Year) 

SQMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources Sources 
Received Completed Actions Under Reqr' g 

MQnth n MQnth n P!!nding Permits Permits 

Il;!.ceQt SQyrce§ 

New 1 8 6 12 15 

Existing 1 3 1 5 9 
Renewals 6 29 7 27 117 

Modifications _Jl _.!!. .Ji. ....19. --6. 
Total 8 44 18 63 147 1289 1313 

In!l1c!!Qt ~QYCC!l!l 

New 3 9 2 7 8 

Existing 0 0 0 0 0 

Renewals 0 0 0 0 0 

Modifications .Q. .Q. .Q. .Q. .!l. 

Total 3. 9. .2. 1- .a 

Q!!Afltl IQIAI.~ 11 53 20 70 155 1528 1560 

Number of 
f11n!l1ng f!lcmU!l Comments 

38 To be reviewed by Northwest Region 
21 To be reviewed by Willamette Valley Region 
18 To be reviewed by Southwest Region 
3 To be reviewed by Central Region 
5 To be reviewed by Eastern Region 

21 To be reviewed by Program Operations Section 
37 Awaiting Public Notice 
.Ji. Awaiting end Of 30-day Public Notice Period 

147 

AS1612 34 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 
DIRECT SOURCES 
PERMITS ISSUED 

PERMIT APPL. 
SOURCE NUMBER RECEIVED STATUS 

;.t:Y'.::R!-!°'~'JS':fl ~U~t>;.,...; y 'JO 'JU'.' { JUIU'Jl,J:,..t t' ....... r" l ,;J" v "- . 
.5LJN ?LY~COD I•; 0: Ct ~103 07/05/85 P R~IT I 3SU D 
TIME ENER.GY SY5TE'1S !\.IC 31 0037 04/24155 P ~~IT ISSU 0 
MOU\TA!~ F:R LU~a~K co .:::. 00':3 Ob-/03/ 35 P ;;: ''<IT !SSU O_ 
CrlO"'.~.'I CJ,1P Li.!."\::i ::-: ~IV 1' ~J~~ 0?/23/85 P ~~IT ISSU J 
L;.i<:.::s I~ E I\J~s~;;_ICS 26 :')52 02/13/35 p P !·1 IT !SSU D 
acz s :=: CASC~DE c :i -~ ::> 31 OJ02 01/25/54 P P~!T !SSU D 
FU~LI~~~RS ?A=ER co cc 7IJ 91 00/QJ/OD P K~!T !SSU D 
G~~GJ~Y T:!tt,3ER ~::~ou=>c.:s n J045 04/25/84 ? Q~IT ISSU 0 
SAT~~AN ~J~ERAL ~C~E Z1 :iG55 Q4/11/85 P ~MIT ISSU D 
ST ;;~1 L F.:.::o ' .s·u::i?L Y ' " - 24 : 5,;1 ')5/21/85 ::- G ~l; T ! s.su c 
?;:;,\ .. ;L 7 .:::.?::::.:._rrc·. :: i- ~.:. ?.:. J:..t-::•Q/?_4 ? ~~IT !~SU ~ 
:~~~~~r~·j ?~?~ISM:~~ C}. ::. ~ ~J4~ )~/CJ/OD ~ R~!T I 3 SU O 
rl. :;_ • J::;·~:.3 V~J::.~~, ... ,. -.. •I..· 27 3\)J4 0:.+/14/SS P P.M IT !SJU D 
HEF.V!~: ~'.)~".:Ji-.'•Y 34 1~~3 02/25/BS P A~IT !SSU C 
?J~TL.7\'·J'.:; CµAI~i /"~~ C:) 34 ~555' UJ/0'.J/OG P R~!T !S5U C 
~T~7~ :~ :~F~:\ H~Y ;- r ·J '7 (:~f.1 .·:;fi/14/85 ? c~·rr r.::su c 
'-i .\ ;_ ·~ :. y .)·: c oi'. :. ;:; ~ '..': '\ ~ :·::; 37 C.3G.Z ~'.:t/13/~5 0 ;:i_ ·lr T I~iU C 

T QT !IL !,~ ~1.;:: ':/ .:. 'JI: r( LC::!<: -?.£::>0KT L:~<E.3 1 l 

DATE TYPE 
ACHIEVED APPL. PSEL 
._,._,, ........ .., .. ''" ~ 

08/26/85 NEW y 
OS/26/95 !llEW y 
C8/2t/35 N1:\.I y 
03/)[l/8-5 ~t<.J;J y 
08130/05 EXT y 

03/31J/b5 qN·.i y 
09/11135 fl,~O y 

09111185 R~W y 
CSf/11/55 t~:: .. N 
Q0/11135 Rt.-:..1 N 

:"~/11135 R'lW y 
J":/11185 ~0;} y 

G9/11/S5 R'" N 
09/11/~5 R~iitl y 
('9/111::5 ;-.'00 y 

09/11/~5 !li::;..i y 

G:;l/11/35 '<!:W y 

·- .... ,J ' 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Diyision 
(Reporting Unit) 

• County 
• 
II 

PERMIT ACTIONS CQMPLETED 

* Name of Source/Project · * Date of • 
• /Site and Type of Same * Action • 
ti II II 

Indirect Sources 

Washington 

Washington 

MAR.6 (5/79) 
AP58 

Costco Wholesale 
Warehouse, 661 Spaces 
File No. 34-8510 

Tualatin-Martinazzi 
400 Spaces 
File No. 34-8511 

09/04/85 

09/30/85 

36 

September 1985 
(Month and Year) 

Action 

Final Permit Issued 

Final Permit Issued 

* II 

• 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 
Water Quality Division September 1985 

(Reporting Unit) (Month and Year) 

* County 
* 
* 

PLAN ACTIONS COMPLETED (18) 

* Name of Source/Project 
* /Site and Type of Same 

* 

* Date of * 
* Action * 
* * 

Action * 
* 
* 

MUNICIPAL WASTE SOURCES 11 

Clackamas 

Clackamas 

Clackamas 

Clackamas 

Coos 

Coos 

Coos 

Benton 

Linn 

Coos 

Lincoln 

MAR.3 (5/79) 

Tri-City 
I/I Correction 

Tri-City 
Gladstone Force Main 

Tri-City 
West Linn Force Main 

and Gravity Sewer 

Tri-City 
Willamette Pump Station 

North Bend 
Sewer Separation 

9-13-85 

9-13-85 

9-12-85 

9-12-85 

9-23-85 

North Bend 9-23-85 
Sewer Rehabilitation 

Hil 1 Top Restaurant 9-23-85 
Recirculating Sand Filter 
and Drai nfield 
(1100 gpd) 

Philomath 9-20-85 
Sewer System Improvements 

Scio 9-12-85 
Thomas Creek Crossing 
(Inverted Siphon) 

Powers 
Sewer System Replacement 

Lincoln City 
West Devil's Lake Rd/ 
Hwy 101 Interceptor 

WM643 

9-11-85 

9-04-85 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 

Provisional Approval 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Water Oualjty Division September 1985 
(Reporting Unit) (Month and Year) 

* County 

* 
* 

PLAN ACTIONS COMPLETED - 18 

* Name of Source/Project 
* /Site and Type of Sane 

* 

* Date of * 
* Action * 
* * 

INDUSTRIAL WASTE SOURCES - 07 

Clackamas 

Clackamas 

Multnomah 

Clackamas 

Tillamook 

Clackamas 

Polk 

MAR. 3 ( 5179) 

Precision Castparts Corp. 9-3-85 
Spill Control System 
Milwaukie 

Portland General Electric 9-4-85 
Oil Containment System 
Boones Ferry Substation 

Portland General Electric 9-4-85 
Oil Containment System 
Substation E, Front Ave. 

Portland General Electric 9-4-85 
Oil Containment System 
Estacada Substation 

Sandra Thunh Chang 9-9-85 
Manure Control System 
Tillamook 

Portland General Electric 9-9-85 
Oil Containment System 
River Mill Dam 

Berend Faber 9-12-85 
Manure Control Facility 

WM646 
38 

Action 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

* 
* 
* 



SUMMRY-F SUMMARY OF ACTIONS TAKEN 7 OCT 85 
ON WATER PERMIT APPLICATIONS IN SEP 85 

NUMBER OF APPLICATIONS FILED NUMBER OF PERMITS ISSUED APPLICATIONS CURRENT TOTAL 
------------------------------------ ------------------------------------ PENDING PERMIT OF 

MONTI! FISCAL YEAR MONTI! FISCAL YEAR ISSUANCE (1) ACTIVE PERMITS 
----------------- ----------------- ----------------- ----------------- ----------------- -----------------

SOURCE CATEGORY NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN NPDES WPCF GEN 
&PERMIT SUBTYPE ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----

DOMESTIC 
NEW 2 2 0 2 6 0 0 1 0 0 2 1 5 14 0 
RW 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 
RWO 3 0 0 7 2 0 1 0 0 4 4 0 24 8 0 
MW 0 0 0 1 0 0 1 0 0 2 0 0 2 1 0 
MWO 1 0 0 4 0 0 1 0 0 2 0 0 6 1 0 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
TOTAL 6 2 0 14 8 0 3 1 0 8 6 1 38 24 0 237 146 71 

INDUSTRIAL 
NEW 0 1 0 1 7 6 0 2 3 0 4 5 4 11 4 
RW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
RWO 1 2 0 4 4 0 2 1 0 6 5 0 29 12 0 
MW 0 0 0 0 0 0 0 0 0 0 0 0 1 0 0 
MWO 1 0 0 2 2 0 1 0 0 3 1 0 4 1 0 

- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
TOTAL 2 3 0 7 13 6 3 3 3 9 10 5 38 24 4 168 143 286 

AGRICULTURAL 
NEW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
RW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
RWO 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
MW 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

~ MWO 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

'° ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
TOTAL 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 2 10 60 

===== === = == === 
GRAND TOTAL 8 5 0 21 21 6 6 4 3 17 16 6 76 48 4 407 299 417 

1) DOES NOT INCIIJDE APPLICATIONS WITIIDRAWN BY THE APPLICANT, APPLICATIONS WHERE IT WAS DETERMINED A PERMIT WAS NOT NEEDED, 
AND APPLICATIONS WHERE THE PERMIT WAS DENIED BY DEQ. 

IT DOES INCUJDE APPLICATIONS PENDING FROM PREVIOUS MONTIIS AND TI!OSE FILED AFTER 30-SEP-85. 

NEW - NEW APPLICATION 
RW - RENEWAL WITI! EFF1.UENT LIMIT CHANGES 
RWO - RENEWAL WITHOUT EFFIDENT LIMIT CHANGES 
MW - MODIFICATION WITI! INCREASE IN EFFIDENT LIMITS 
MWO - MODIFICATION WITHOUT INCREASE IN EFFLl.JENT LIMITS 



.p. 

1ISSUE2-R ALL PERMITS ISSUED BETWEEN Ol-SEP-85 AND 30-SEP-85 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB- SOURCE 
CAT NUMBER TYPE TYPE ID LEGAL NAME CITY 

General: Cooling Water 

IND 100 GENOl NEW 100095 DOUGIAS, CIAYTON H. SPRINGFIEill 

General: Placer Mining 

IND 600 GEN06 NEW 100096 BARRON, WILLlAM B. 

General: Gravel Mining 

IND 1000 GENlO NEW 90618 TYGH VALLEY SAND & GRAVEL, INC. TYGH VALLEY 

NPDES 

0 DOM 3792 NPDES MWO 60597 NEWBERG, CITY OF NEWBERG 

IND 100108 NPDES RWO 84088 STADEIMAN FRUIT, INC. ODEIL 

IND 100109 NPDES RWO 9444 BOISE CASCADE CORPORATION ELGIN 

DOM 3512 NPDES MW 55125 MEDFORD, CITY OF CENTRAL POINT 

DOM 100110 NPDES RWO 6836 BEAR CREEK VALLEY SANITARY AUTHORITY CENTRAL POINT 

IND 3443 NPDES MWO 96207 WEYERHAEUSER COMPANY KLAf!ATH FAILS 

7 OCT 85 PAGE 1 

DATE 
COUNTY/REGION ISSUED 

DATE 
EXPIRES 

lANE/WVR 04-SEP-85 31-DEC-85 

DOUGIAS/SWR 04-SEP-85 31-JUL-86 

WASCO/CR 03-SEP-85 31-DEC-86 

YAMHIIL/WVR 05-SEP-85 30-NOV-88 

HOOD RIVER/CR 05-SEP-85 31-AUG-90 

UNION/ER 09-SEP-85 31-AUG-90 

JACKSON/SWR 10-SEP-85 30-APR-87 

JACKSON/SWR 10-SEP-85 31-MAY-90 

KIAMATH/CR 26-SEP-85 31-0CT-86 



IISSUE2-R 

CAT 

WPCF 

IND 

IND 

IND 

DOM 

..... 
I-' 

PERMIT SUB-
NUMBER TYPE TYPE 
------ ----- ----

100111 WPCF RWO 

100112 WPCF NEW 

100113 WPCF NEW 

100114 WPCF NEW 

SOURCE 
ID 

------

91015 

100081 

90875 

100042 

AIL PERMITS ISSUED BETWEEN Ol-SEP-85 AND 30-SEP-85 7 OCT 85 PAGE 2 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

DATE DATE 
LEGAL NAME CITY COUNTY/REGION ISSUED EXPIRES 
--------------------------------------------- --------------- -------------- --------- ---------

UNITED STATES GYPSUM COMPANY PIIDT ROCK UMATILlA/ER 24-SEP-85 30-APR-90 

PRECIOUS METAL RECOVERY, INC. ASHWOOD JEFFERSON/CR 24-SEP-85 31-JUL-90 

UNION PACIFIC RAIIROAD COMPANY TilE DAILES WASCO/CR 24-SEP-85 31-JUL-90 

PALMER, MICHAEL WARRENTON CIATSOP /NWR 24-SEP-85 30-JUN-90 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division September 1985 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID AND HAZARDOUS WASTE PERMIT ACTIONS 

General Refyse 
New 
Closures 
Renewals 
Modifications 
Total 

Demolition 
New 
Closures 
Renewals 
Modifications 
Total 

Industrial 
New 
Closures 
Renewals 
Modifications 
Total 

Sludge Disposal 
New 
Closures 
Renewals 
Modifications 
Total 

Hazardous Waste 
New 
Authorizations 
Renewals 
Modifications 
Total 

GRAND TOTALS 

Permit 
Actions 
Received 

Month FY 

1 
1 
3 
1 
6 

3 

3 

1 
62 

63 

72 

3 
3 

21 
2 

29 

1 

4 

12 

16 

1 
193 

194 

240 

Permit 
Actions 
Completed 

Month FY 

1 

4 
20* 
25 

1 

1 

62 

62 

89 

1 
1 
8 

54 
64 

1 
1 
2 

1 

1 

2 

193 

193 

261 

Permit 
Actions 
Pending 

3 
7 

44 
2 

56 

2 
1 

3 

6 
5 

23 
1 

35 

9 

1 

10 

104 

Sites 
Under 
Permits 

17 8 

12 

103 

16 

14 

323 

Sites 
Reqr•g 
Permits 

178 

12 

103 

16 

19 

328 

*Permits amended by the Department, to require a place for collecting 
source-separated recyclable materials, in accordance with the Opportunity 
to Recycle Act, ORS 459.250(2). 

SB5128.B 
MAR.5S ( 11/84) 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

PERMIT ACTIONS COMPLETED 

* County * Name of Source/Project * Date of 
* * /Site and Type of Same * Action 
* * !I 

Baker Unity Landfill 913185 
Existing facility 

Benton Morse Bros. Landfill 913185 
Existing facility 

Deschutes Alfalfa Landfill 913185 
Existing facility 

Deschutes Bend Demolition Site 913185 
Existing facility 

Deschutes Negus Landfill 913185 
Existing facility 

Gilliam Arlington Landfill 913185 
Existing facility 

Grant Dayville Landfill 913185 
Existing facility 

Grant Long Creek Landfill 9/3/85 
Existing facility 

Grant Monument Landfill 9/3/85 
Existing facility 

Lane Glenwood Transfer Sta. 913185 
Existing facility 

Lane Low Pass Transfer Sta. 9/3/85 
Existing facility 

Lane Mapleton Transfer Sta. 9/3/85 
Existing facility 

September 1985 
(Month and Year) 

* Action 

* 
* 

Permit amended* 

Permit renewed 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit renewed 

Permit renewed 

Permit renewed 

*Permits amended by the Department, to require a place for collecting 
source-separated recyclable materials, in accordance with the Recycling 
Opportunity to Recycle Act, ORS 459.250(2). 

SB5129 .D Page 1 
MAR.6 (5/79) 
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* 
* 
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* County 

* II 

Lincoln 

Malheur 

Malheur 

Umatilla 

Umatilla 

Umatilla 

Umatilla 

Union 

Union 

Wheeler 

Deschutes 

Jefferson 

Baker 

Malheur 

* Name of Source/Project 
* /Site and Type of Same 
* 

No. Lincoln Landfill 
Existing facility 

Foothill Landfill 
Existing facility 

Lytle Blvd. Landfill 
Existing facility 

Pendleton Landfill 
Existing facility 

Pilot Rock Landfill 
Existing facility 

Rahn' s Landfill 
Existing facility 

Umatilla Tribal Landfill 
Existing facility 

Elgin Transfer Sta. 
Existing facility 

Union Transfer Sta. 
Existing facility 

Mitchell Landfill 
Existing facility 

Fryrear Landfill 
Existing facility 

Camp Sherman Transfer Sta. 
Existing facility 

Baker Landfill 
Existing facility 

McDermitt Landfill 
Existing facility 

* Date of * 
* Action * 
* * 

9/3/85 

913185 

9/3/85 

9/3/85 

913185 

913185 

9/3/85 

9/3/85 

9/3/85 

9/3/85 

9/4/85 

9/5/85 

9/16/85 

9/16/85 

Action 

Fermi t renewed 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Pemrit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

Permit amended* 

* 
* 
* 

Clatsop Astoria Transfer Sta. 
New facility 

9/25/85 Letter authorization 
issued 

*Permits amended by the Department, to require a place for collecting 
source-separated recyclable materials, in accordance with the Recycling 
Opportunity to Recycle Act, ORS 459.250(2). 

SB5129 .D 
MAR.6 ( 5/79) 

45 Page 2 



jDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-SEP-85 AND 30-SEP-85 for Chem-Security Systems, Inc., Gillian Co. 

DATE WASTE TYPE SOURCE 

23-SEP-85 POISON B LAB PACKS. PRIVATE HOUSEHOLDS 

1 Request(s) approved for generators in Alaska 

04-SEP-85 COPPER SULFATE, SODIUM CHLORIDE, WATER, ALL PETROLEUM REFINING 
ABSORBED ON TO FULLERS EARTH. (ASPHALT) 

18-SEP-85 SOIL AND DITCH SEDIMENTS. MERCURY. NON-SUPERFUND SITE 
CLEANUP 

2 Request(s) approved for generators in British Columbia 

10-SEP-85 LEAD, PAPER, RAGS AND DIRT. 

1 Request(s) approved for generators in Idaho 
~ 
en 
04-SEP-85 LAB PACKS - PESTICIDES. 

1 Request(s) approved for generators in Montana 

04-SEP-85 MAGNESIUM METAL, CUTTING OIL, ABSORBENT. 

04-SEP-85 MEK, 1,1,1 TRICHLOROETHANE, CLOTH, PAPER, 
FLOOR DRI, PROTECTIVE CLOTHING, RAGS, AND 
DEBRIS. 

04-SEP-85 PVC PIPE, LAGOON LINER, DIRT, SAND, COBBLE, 
DEBRIS. 

04-SEP-85 POTASSIUM CHLORIDE, SODIUM CHLORIDE, DIRT 
DEBRIS. 

RESEARCH & DEVELOPMENT 
LABS 

LAND & WILDLIFE 
CONSERVATION 

AIRCRAFT PARTS 

AIRCRAFT PARTS 

AIRCRAFT PARTS 

AIRCRAFT PARTS 

DISPOSE NOW 

0 

0 

22 CUBIC YARDS 

0 

1.08 CUBIC YARDS 

0 

0 

0 

0 

9 OCT 85 PAGE 1 

DISPOSE ANNUALLY 

28 DRUMS 

125 TONS 

0 

10 DRUMS (55 GALLONS 
EACH) 

0 

30 DRUMS (55 GALLONS 
EACH) 

100 DRUMS 

1100 TONS 

12 CUBIC YARDS 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-SEP-85 AND 30-SEP-85 for Chem-Security Systems, Inc., Gillian Co. 

9 OCT 85 PAGE 2 

DATE WASTE TYPE SOURCE DISPOSE NOW DISPOSE ANNUALLY 

04-SEP-85 ABSORBANT (OIL DRY), IRON, LEAD, SODIUM 
CHLORATE, WATER, SODIUM HYDROXIDE. 

04-SEP-85 SILICON FINES, TRICHLOROETHYLENE. 

04-SEP-85 PETROLEUM WAX 

04-SEP-85 PHENOLIC CONTAMINATED SOIL. 

10-SEP-85 SYNTHETIC RESIN, PIGMENT, WATER. 

10-SEP-85 · CARBON AND PAINT REMOVER. 

POWER DRIVEN HAND TOOLS 

SEMICONDUCTORS 

TRUCKING, EXCEPT LOCAL 

LAND & WILDLIFE 
CONSERVATION 

PAINTS 

AIRPORTS AND FLYING 
FIELDS 

0 

385 GALLONS 

0 

5.67 CUBIC YARDS 

0 

0 

15 DRUMS (55 GALLONS 
EACH) 

0 

25 DRUMS (55 GALLONS 
EACH) 

0 

75 DRUMS (55 GALLONS 
EACH) 

110 GALLONS 

10-SEP-85 PROTECTIVE CLOTHING AND GEAR CONTAMINATED 
WITH LEAD AND CADMIUM. 

HAZARDOUS WASTE DISPOSAL 8 DRUMS (55 GALLONS 0 
SITE EACH) 

10-SEP-85 WATER, SULFURIC ACID, PERCHLORIC ACID, LAND & WILDLIFE 0 
HYDROCHLORIC ACID, PHOSPHORIC ACID, NITRIC CONSERVATION 
ACID, POTASSIUM SULFATE. 

lt}SEP-85 DIRT CONTAMINATED WITH TRICHLOROETHYLENE. 

13-SEP-85 SULFURIC ACID, WATER ORGANIC CONTAMINATES. 

16-SEP-85 SOLVENT CONTAMINATED SOIL. 

18-SEP-85 PHENOXIES, DIRT, RUST. 

18-SEP-85 MERCURY SWITCHES, MERCURY, ABSORBENT. 

18-SEP-85 MOISTURE, CHROMIC HYDROXIDE, POLYMER AND 
CALCIUM CHLORIDE. 

RCRA SPILL CLEANUP 

SECURITY BROKERS & 
DEALERS 

OTHER ELECTRONIC 
COMPONENTS 

OTHER AGRICULTURAL 
CHEMICALS 

COOKIES & CRACKERS 

MOTOR VEHICLES & CAR 
BODIES 

1200 TONS 

3400-3800 GALLONS 

0 

0 

1 DRUM 

0 

18-SEP-85 WATER, LUB OIL, CUTTING OILS, HYDROLIC OIL, AIRCRAFT PARTS 
MINERAL OIL, COOLANT, TRIMSOL, ABSORBANT: 

0 

SPEEDI DRI; RAGS, DIRT PROTECTIVE CLOTHING, 
OTHER DEBRIS. 

18-SEP-85 WATER DEBRIS AND INERTS. 

18-SEP-85 DIRT AND DEBRIS, WATER CEMENT KILN DUST. 

HAZARDOUS WASTE DISPOSAL 0 
SITE 

HAZARDOUS WASTE DISPOSAL 0 
SITE 

4 DRUMS (55 GALLONS 
EACH) 

0 

0 

100 DRUMS 

10 DRUMS 

0 

6600 GALLONS 

125 DRUMS 

20000 GALLONS 

250 CUBIC YARDS 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-SEP-85 AND 30-SEP-85 for Chem-Security Systems, Inc., Gillian Co. 

9 OCT 85 PAGE 3 

DATE WASTE TYPE 

18-SEP-85 STRYCHNINE ALKALOID INERT INGREDIENTS. 

18-SEP-85 SULFURIC ACID, WATER, DIRT. 

23-SEP-85 WATER, SULFATE, ALUMINUM, SODIUM, ACID 
INSOLUBLE, PHOSPHATE. 

23-SEP-85 WATER, SULFATE, ALUMINUM, ACID INSOLUBLE, 
SODIUM. 

26-SEP-85 PARAFORMALDEHYDE, PHENOL, ABSORBANT AND 
RUB. 

26-SEP-85 ASBESTOS, INERT MATERIAL. 

27 Request(s) approved for generators in Oregon 

04-SEP-85 

04-SEP-85 

04-SEP-85 

04-SEP-85 

04-SEP-85 

04-SEP-85 

04-SEP-85 

09-SEP-85 

~ 
co 

RINSE WATER CONTAMINATED WITH LEAD AND 
CADMIUM. 

AQUEOUS COPPER SULFATE SOLUTION. 

DRY SLUDGE OF COPPER SULFATE FROM SULFURIC 
ACID AND COPPER SULFATE SOLUTION. 

LAB PACKS - FLAMMABLE. 

WATER, ACTIVATED CARBON, CHROME, COPPER, 
ZINC, NICKEL, LEAD, CADMIUM. 

LAB PACKS - CORROSIVE. 

FILL MATERIAL CONSISTING OF SOIL, WOOD 
CHIPS, ASPHALT RUBBLE, CLEAN UP DEBRIS, 
(GLOVES, BOOMS, TYVEK, ETC.) CONTAMINATED 
WITH OIL CONTAINI NG PAR'S. 

UNBURNED CARBON, VOLATILE SULFUR, BALANCE 
H20 VANADIUM, SODIUM, IRON, NICKEL, CALCIUM 
MAGNESIUM SILICON, ALUMINUM. 

SOURCE 

LAND & WILDLIFE 
CONSERVATION 

RCRA SPILL CLEANUP 

PLATING & ANODIZING 

PLATING & ANODIZING 

PLASTICS MATERIALS, 
SYNTHETICS 

COOKIES & CRACKERS 

HAZARDOUS WASTE DISPOSAL 
SITE 

OTHER ELECTRONIC 
COMPONENTS 

OTHER ELECTRONIC 
COMPONENTS 

INDUSTRIAL INORGANIC 
CHEMICALS 

AIRCRAFT 

RESEARCH & DEVELOPMENT 
LABS 

NON-RCRA SPILL CLEANUP 

PETROLEUM REFINING 
(ASPHALT) 

DISPOSE NOW 

1250 POUNDS 

0 

30 DRUMS 

0 

1 DRUM (55 GALLONS) 

15 DRUMS 

15 DRUMS (85 GALLONS 
EACH) 

5 DRUMS (55 GALLONS 
EACH) 

5 DRUMS (55 GALLONS 
EACH) 

0 

0 

0 

130 TONS 

0 

DISPOSE ANNUALLY 

0 

220 GALLONS 

0 

20 DRUMS (55 GALLONS 
EACH) 

0 

0 

0 

0 

0 

2000 DRUMS (55 
GALLONS EACH) 

30000 GALLONS 

16 DRUMS (55 GALLONS 
EACH) 

0 

30 DRUMS 



jDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-SEP-8S AND 30-SEP-8S for Chem-Security Systems, Inc., Gillian Co. 

9 OCT 8S PAGE 4 

DATE WASTE TYPE SOURCE DISPOSE NOW DISPOSE ANNUALLY 

09-SEP-8S OIL, ASPHALT, HEAVY METALS, DIRT, ROCKS, 
RAGS, GLOVES. 

10-SEP-8S SEE LAB PACK LIST. 

10-SEP-8S SEE LAB PACK LIST. 

INDUSTRIAL INORGANIC 
CHEMICALS 

RESEARCH & DEVELOPMENT 
LABS 

RESEARCH & DEVELOPMENT 
LABS 

10-SEP-8S MALATHION, INERT INGREDIENTS (WHEAT), PAPER OTHER AGRICULTURAL 
BAGS. CHEMICALS 

10-SEP-8S LAB PACKS. 

10-SEP-8S SOIL, METAL DRUM FRAGMENTS, CONTAMINATED 
CLOTHING, PAINT/PLYWOOD FILLER CHUNKS. 

10-SEP-8S SOLID, PCB OIL LESS THAN SQQ PPM. 

10-SEP-8S 1,1,l TRICHLOROETHANE, REACTION PRODUCTS 
W/GHLOROSILANES. 

10-SEP-8S DDT S% DUST UNUSED ORIGINAL CONTAINERS. 

13-SEP-8S METAL (TIN), PAINT RESIDUES, EPOXY 
RESIDUES, ADHESIVES RESIDUES, RESIN 
RESIDUES, OIL AND SOLVENT RESIDUES. 

RESEARCH & DEVELOPMENT 
LABS 

NON-SUPERFUND SITE 
CLEANUP 

ELECTRIC SERVICES 

OTHER ELECTRONIC 
COMPONENTS 

LAND & WILDLIFE 
CONSERVATION 

INDUSTRIAL INORGANIC 
CHEMICALS 

18-SEP-SS CREOSOTE, PENTAGHLOROPHENOL, WOOD CHIPS, WOOD PRESERVING 
TRASH, FILTERS, DIRT, COPPER-CHROME ARSENIC 
FLOOR DRY, MULTIGONE ASH. 

18-SEP-8S CAUSTIC SODA, SILICA, SODIUM CHLORIDE, WOOD PRESERVING 
SODIUM SULFIDE, ORTHO PHOSPHATE, FLOOR DRY, 
MULTIGONE ASH. 

18-SEP-8S SAND, METALLIC COPPER. OTHER ELECTRONIC 
COMPONENTS 

18-SEP-8S WATER, FREON, POLYOLS: GP6SOO, G31S, L-SSO RGRA SPILL CLEANUP 
& DIMETHYLETHANOLAMINE. REMAINING DRUM IS 
GLAY. 

18-SEP-8S CHROMIUM COMPOUNDS, ABSORBANT, RAGS, METAL INDUSTRIAL INORGANIC 
CONTAINERS, GLOVES, RAIN GEAR, INERT SOLID CHEMICALS 

M:;o. 
co 

AND DIRT. 

0 

0 

0 

0 

0 

30 CUBIC YARDS 

0 

0 

800 DRUMS 

24 DRUMS 

24 DRUMS (SS GALLONS 
EACH) 

20 DRUMS (SS GALLONS 
EACH) 

36 DRUMS (SS GALLONS 
EACH) 

0 

12S CUBIC YARDS 

SO DRUMS (SS GALLONS 
EACH) 

4 DRUMS (SS GALLONS 0 
EACH) 

0 2000 DRUMS (SS 
GALLONS EACH) 

0 

0 

0 

0 

0 

10S60 GALLONS 

SO DRUMS (SS GALLON 
EACH) 

660 GALLONS 

SS GALLONS 

600 DRUMS 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-SEP-85 AND 30-SEP-85 for Chem-Security Systems, Inc., Gillian Co. 

DATE WASTE TYPE 

18-SEP-85 SOLID SWABS OR SORBENT 
1,1,1-TRICHLOROETHANE. 

18-SEP-85 RAGS, PLASTIC BAGS, FLOOR DRI, DIATOMACEOUS 
EARTH, ACETONE, ISOPROPANOL, WATER, MISC. 
SPILL DEBRIS, INERT SOLIDS. 

18-SEP-85 WATER, SODIUM HYDROXIDE SLUDGE. 

18-SEP-85 GRAIN FUMIGANT EMPTY DRUMS. 

27 Request(s) approved for generators in Washington 

59 Requests granted - Grand Total 

~ 
0 

SOURCE DISPOSE NOW 

SEMICONDUCTORS 0 

SEMICONDUCTORS 0 

GENERAL AUTOMOTIVE REPAIR 0 
SHOP 

OTHER AGRICULTURAL 15 DRUMS 
CHEMICALS 

9 OCT 85 PAGE 5 

DISPOSE ANNUALLY 

220 GALLONS 

100 DRUMS 

400 GALLONS 

0 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program September, 1985 
(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

New Actions Final Actions Actions 
Initiated Completed Pending 

Source 
Category Mo FY Mo FY Mo Last Mo 

Industrial/ 10 41 7 15 207 204 

Commercial 

Airports 0 1 1 1 

I 
' 

51 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program 
(Reporting Unit) 

County 

Multnomah 

Multnomah 

Multnomah 

Lincoln 

Marion 

Lane 

Malheur 

* 
* 

FINAL NOISE CONTROL ACTIONS COMPLETED 

Name of Source and Location 

Benchmark. Design, Inc. 
Portland 

11 0 11 Brothers Auto Body 
Portland 

* 
* Date 

9/85 

9/85 

Portland General Electric Transformers 9/85 
SE 82nd & Harrison, Portland 

Telephone Utilities of Oregon 
Gleneden Beach 

Oak Park Church 
Salem 

Eugene Water & Electric Board 
Steam Plant, E. 8th St., Eugene 

Don 1 s Frozen Express 
Nyssa 

52 

9/85 

9/85 

9/85 

9/85 

September, 1985 
(Month and Year) 

* 
* Action 

In Compliance 

In Compliance 

No Violation 

In Compliance 

In Compliance 

In Compliance 

In Compliance 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1985 

CIVIL PENALTIES ASSESSED DURING MONTH OF SEPTEMBER, 1985: 

Name and Location 
of violation 

Robert L, Coats dba/ 
Deschutes Ready-Mix 
Sand & Gravel Co. 
Bend, Oregon 

E.J. Bartells Co. 
Portland, Oregon 

Amcoat, Inc. 
dba/Amcoat Enameling 
Portland, Oregon 

McClosKey Varnish Co, 
of the Northwest 
Portland, Oregon 

GB5131 

Case No, & Type 
of violation 

AQ-CR-85-102 
Opacity and fugitive 
emission permit 
violations. 

AQ/WQ/SW-NWR-85-78 
Failure to notify of 
demolition involving 
asbestos; improper 
storage and disposal 
of asbestos waste, 

HW/WQ-NWR-85-85 
Unauthorized disposal 
of hazardous waste. 

HW-NWR-85-104 
Unauthorized disposal 
of hazardous waste. 

Date Issued Amount Status 

9/3/85 $1 ,550 Response to 
notice due by 
10/11/85. 

9/4/85 $10,000 Hearing request 
and answer filed 
10/4/85. 

9/26/85 $5,000 Hearing request 
and answer filed 
10/15/85. 

9/26/85 $2,500 Paid 10/16/85. 
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September, 1985 
DEQ/EQC Contested Case Log 

LAST 
ACTIONS MONTH PRESENT 

1 Preliminary Issues 
2 Discovery 
3 Settlement Action 

2 
0 
6 

4 Hearing to be scheduled 
5 Hearing scheduled 

0 
8 

6 HO's Decision Due 0 
7 Briefing 2 
8 Inactive 8 

SUBTOTAL of cases before hearings officer. 26 

9 HO's Decision Out/Option for EQC Api;:eal 
10 Api;:ealed to EQC 

3 
2 

11 EQC Api;:eal Complete/Option for Court Review 
12 Court Review Option Pending or Taken 

1 
1 

13 Case Closed 

TOTAL Cases 

15-AQ-NWR-81-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
Hrng Rfrl 

Hrngs 
NP 
NP DES 

NWR 
oss 
p 
Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 

5 

38 

15th Hearing Section case in 1981 involving Air 
Quality Division violation in Northwest Region 
jurisdiction in 1981; 178th enforcement action 
in the Der:artment in 1981. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General 1 
Air Quality Division 
Air Quality, Oi;:en Burning 
Central Region 
Date of either a µ:oi:osed decision of hearings 
officer or a decision by Commission 
Eastern Region 
Field Burning 
Date when Enforcement Section requests Hearing 
Section schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System 
wastewater discharge i;:ermi t. 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All r:arties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid Waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 

2 
0 
3 
1 
8 
1 
3 
5 

23 

0 
2 
1 
1 
7 

34 

Trans er 
Underlining New status or new case since last month's contested 

case log 
WQ 
WVR 

CONTES .B 

Water Quality Division 
Willamette Valley Region 



Sepcember 1985 

DEQ/EQC Contested Case Log 

Pet/Resp Hrng Hrng Hrng Resp Case 
Name Rqst Rfrrl Date Code Type & No. 

WAH CHANG 04/78 04/78 Prtys 16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

WAH CHANG 04/78 04/78 Prtys 03-P-WQ-WVR-78-2012-J 
NPDES Permit 
Modification 

SPERLING, Wendell 11/25/81 11/25/81 03/17 /83 Resp 23-AQ-FB-81-15 
dba/Sperling Farms FB Civil Penalty 

of $3,000 

HAYWORTH FARMS, 01/14/83 02/28/83 04/04/84 Prtys 50-AQ-FB-82-09 
INC., and FB Civil Penalty 
HAYWORTH, John w. of $1,000 

<:.11 McINNIS ENT. 06/17/83 06/21/83 Prtys 52-SS/SW-NWR-83-47 
Ci) SS/SW Civil Penalty 

of $500 

Mc INNIS 09/20/83 09/22/83 Prtys 56-WQ-NWR-83-79 
ENTERPRISES, WQ Civil Penalty 
LTD., et al. of $14,500 

McINNIS 10/25/83 10/26/83 Prtys 59-SS-NWR-83-33290P-5 
ENTERPRISES, SS license revocation 
LTD.' et al. 

WARREN'P6N7----------8fl8f83----l8f8Sf83----------------Bepe-----S7-SW-NWR-PMl'-l~8 

e+ty-e£ SW-PeEm+e-Ap!!"al 

CONTF..S .T - 1 -

Case 
Status 

Current t=ermit in 
force. Hearing 
deferred. 

Current i:errnit in 
force. Hearing 
deferred. 

Commission Order reducing 
penalty to $200 issued 
9/4/85. 

Decision upholding penalty 
issued 7/18/85. To be 
heard Nov. 22, 1985. 

Hearing deferred pending 
conclusion of court 
action. 

Hearing deferred pending 
conclusion of court 
actio11:. 

Hearing deferred pending 
conclusion of court 
action. 

Executed stipulation and 
Final Order submitted 
9/17/85. Case closed. 

Oct. 22, 1985 



CJ'1 
...J 

Pet/Resp Hrng Hrng 
Name RSI St Rfrrl 

CLEARWATER IND., 10/11/83 10/17/83 
Inc. 

CLEARWATER IND., 01/13/84 01/18/84 
Inc .. 

September 1985 

DEQ/EQC Contested Case Log 

Hrng 
Date 

11/12/85 

11/12/85 

Resp 
Code 

Prtys 

Prtys 

Case 
Type & No. 

58-SS-NWR-83-82 
SS Civil Penalty 
cif $1000 

02-SS-NWR-83-103 
SS Civil Penalty 
of $500 

MllbPASSr------------e3f~&f84---93f~8f 84---9f±3f85------P~eys----85-A~-FB-83-±4--

9avia-e~ FB-Givi±-Pefta±ey 
e€-$5ee 

BIELENBERG, 
David 

TRANSCO 
Industries, Inc. 

TRANSCO 
Industries, Inc. 

VANDERVELDE, Roy 

WESTERN PACIFIC 
LEAS ING CORP • , 
dba/Killingsworth 
Fast Disposal 

CONTES.T 

03/28/84 04/05/84 12/11/84 

06/05/84 06/12/84 11/05/85 

06/05/84 11/05/85 

06/12/84 06/12/84 08/22/85 

06/01/84 07 /23/84 10/14/85 

Prtys 09-AQ-FB-83-04 
FB Civil Penalty 
of $300 

Prtys l 7-HW-NWR-84-45 
HW Civil Penalty 
of $2,500 

Prtys 18-HW-NWR-84-46 
HW Compliance Order 

Resp 20-WQ-WVR-84-01 
WQ Civil Penalty 
of $2,500 

Prtys 22-SW-NWR-84 
Solid Waste Permit 
Modification 

- 2 -

Case 
Status 

Hearing scheduled. 

Hearing scheduled. 

EQC approved settlement. 
Penalty mitigated to $300. 
Case closed. 

Decision upholding penalty 
appealed to EQC • To be 
heard Nov. 22, 1985. 

Hearing scheduled. 

· Hearing scheduled. 

DeEt's Eost-hearin2 
brief submitted 9/23/85. 

Sewer connection made. 
AEEeal withdrawn 10/15/85. 

Oct. 22, 1985 



CJ'1 
co 

September 1985 

DEQ/EQC Contested Case Log 

Pet/Resp Hrng Hrng Hrng Resp Case 
Name Rqst Rfrrl Date Code Type & No. 

CLEARWATER 10/11/84 10/11/84 11/12/85 Prtys 24-SS-NWR-84-P 
INDUSTRIES, INC. Sewage Disp:>sal 

Service License 
Denial 

LAVA DIVERSION 12/14/84 12/27 /84 Prtys 25-WQ-CR-FERC-5205 
PROJECT Hydroelectric plant 

certification 

UNITED CHROME 02/19/85 10/21/85 Prtys 02-HW-WQ-WVR-84-158 
PRODUCTS, INC. $6, 000 civil penalty 

CATHCART' Channing 03/11/85 03/11/85 10/8/85 Prtys 04-AQ-FB-84-137 
and Douglas Civil Penalty of $750 

FUNRUE , Amos 03/15/85 03/19/85 06/20/85 Resp 05-AQ-FB-84-141 
Civil Penalty of $500 

BI.hB!lS7--Wellaee-----63fl8f85---93fl9f85----------------PfEys----GG-AQ-FB-84-l39 
e±vil-Pefialey-ef-~+se 

-136M!lS,-W±llia1ft------63fr9f85---93frlf85---9Gfl8f85-----Bef'l;----~e+-AQ-FB-84--l5l 

eivil-Pefialey-ef-~366 

WARRBN'l'6N-bl\NBP~hh--9rfr8f85---94f94f85----------------PrEys----lG-5+-SW-NWR-83-PM'Jl-laG 

baftafil±-e±esHre-eraer 

COOK, Robert 04/10/85 04/16/85 11/15/85" Prtys ll-AQ-FB-84-138 
Civil Penalty of $500 

CONTES .T - 3 -

Case 
Status 

Hearing scheduled. 

EQC certification denial 
appealed to Court of 
Appeals. 

Hearing scheduled. 

Hearing scheduled. 

Respondent to file 
post-hearing reply 
brief 10/25/85. 

EQC approved settlement. 
Penalty mitigated to $600. 
Case closed. 

No appeal to EQC made. 
Case closed. 

Executed stipulation and 
Final-Order submitted 
9/17/85. Case closed. 

Hearing scheduled. 

Oct. 22, 1985 



en 
C.t:i 

Pet/Resp 
Name 

KANGAS, M. R. 

JOSEPH FOREST 
PRODUCTS 

MAIN ROCK 
PRODUCTS, INC. 

DANT & RUSSELL, 
INC. 

Hrng Hrng 
Rqst Rfrrl 

05/02/85 05/03/85 

05/16/85 05/23/85 

05/31/85 

05/31/85 05/31/85 

September 1985 

DEQ/EQC Contested Case Log 

Hrng Resp 
Date Code 

10/01/85 Hrgs 

Prtys 

12/13/85 Prtys 

Dept 

Case 
fype & No. 

12-AQ-FB-84-145 
Civil Penalty of $500 

13-HW-ER-85-29 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

14-WQ-SWR-85-31 
Violation of NPDES 
permit conditions 
Civil Penalty of 
$3,500 

15-HW-NWR-85-60 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

GRBBNB;-~~MEl'l'H¥-----87f±Bf85---87f±±f85---88f±~f 85-----Rea~-----±b-SS-SWR-85-P 

Bettia±-ef-eeEei£ieaee-ef 
Saeisfaeeefy-eempl-eeiett 

ALTHAUSER, 
GLENN L. 

07/08/85 07 /16/85 09/20/85 Resp 17-SW-NWR-85-77 
Unauthorized Waste 
Disposal 

WAHNeeK,-S~EPHBN----87f88f85---87f±9f85----------------PEeya----±8-SS-SWR-85-P 

STST-PeEmie-Reveeaeiett 

CONTES.T - 4 -

Case 
Status 

Decision due. 

Appeal request withdrawn. 
Dept. to present evidence 
in support of penalty. 

Hearing postponed to 
12/13/85 to allow 
settlement. 

Department to resµ:md 
to request to stay 
proceedings. 

No appeal from decision 
denying certificate. 
Case closed. 

Dept's. post-hearing brief 
filed 10/15/85. 

No appeal from Order of 
Dismissal. Case Closed. 

Oct. 22, 1985 



en 
0 

Pet/Resp 
Name 

MERIT OIL & 

REFINING CO. 

E.J. BARTELLS CO. 

CONTES.T 

Hrng Hrng 
Rqst Rfrrl 

07/24/85 

10/04/85 10/08/85 

September 1985 

DEQ/EQC Contested Case Log 

Hrng Resp Case Case 
Date Code Type & No. Status 

Prtys 20-WQ--NWR-85-61 Settlement action. 
WQ Civil Penalty of $1,200 

21-AQ/WQ/SW~NWR-85-78 Preliminary issues. 

- 5 - Oct. 22, 1985 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item c, November 22, 1985 EQC Meeting 

TAX CREDIT APPLICATIONS 

Background 

Attached are staff reports on applications for Pollution Control Tax Credit 
Certification. Facilities are subject to different statutes depending 
on the date of completion of construction of the facility. 

All pollution control facilities on which construction was completed before 
January 1, 1984 are subject to the old tax credit laws which require 
pollution control facilities to have a "substantial" purpose of preventing, 
controlling or reducing air, water or noise pollution or solid or hazardous 
wastes or used oil. "Substantial" purpose has been interpreted to mean 
that a large part of the function of the facility is pollution control. 
The facility does not need to be used solely for pollution control and 
does not need to be required by DEQ or EPA. 

All pollution control facilities completed on or after January 1, 1984 
are subject to the 1983 tax credit law which requires facilities either 
to have the "principal" purpose of complying with a DEQ or EPA requirement 
or to have the "sole" purpose of preventing, controlling or reducing a 
substantial quantity of air, water or noise pollution or solid or hazardous 
waste or to recycle or provide for the appropriate disposal of used oil. 
"Principal" purpose has been defined in the tax credit rules to mean the 
most important or primary purpose. "Sole" purpose is defined in the tax 
credit rules to mean the exclusive purpose. 

Director's Recommendations 

It is recommended that the Commission take the following action: 

1. Issue tax credit certificates for facilities subject to old tax credit 
laws: 
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Appl. No. 

T-1731 

T-1734 

T-1735 

T-1736 

T-1737 

T-1738 

T-1739 

T-1740 

T-1741 

T-1744 

T-1745 

T-1750 

T-1764 

T-1767 

T-1768 

T-1771 

Applicant 

Ellingson Lumber Co. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Boise Cascade Corp. 

Conrad Wood Preserving 
Co., Inc. 

Teledyne Industries, Inc. 

GNB Incorporated 

Georgia Pacific Corporation 

Hillcrest Corp. 

Facility 

Bag Filter 

Veneer dryer sealing 

Baghouse fabric filter 
units 

Scrubber system 

Scrubber systems 

Sanderdust fuel handling 
system with burner for 
existing boiler 

Ventri-rod Scrubber 

Four veneer dryers 

Lumber anti-stain control 
system 

Three veneer dryer 
sealings 

Ionic wet scrubber 

Concrete Drip pad with 
roof and support 
facilities 

Sulfur dioxide monitoring 
system 

Bag filter dust 
collection system 

Bag filter 

overtree sprinkler system 

2. Issue tax credit certificates for facilities subject to the new tax 
credit laws: 
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Appl. No. 

T-1724 

T-1728 

T-1732 

T-1742 

T-1746 

T-1749 

T-1753 

T-1754 

T-1755 

T-1756 

T-1770 

S. Chew:r 
(503) 229-6484 
11/8/85 
MR33 

Applicant 

Willamette Industries, Inc. 

Pope & Talbot, Inc. 

Praegitzer Industries, Inc. 

International Paper Company 

Owens-Corning Fiberglas 
Corporation 

Roseburg Lumber 

International Paper 

Praegitzer Industries 

Willamette Industries 

Willamette Industries 

Far West Fibers, Inc. 

Facility 

Bag filter 

Electrostatic 
precipitator upgrading 

Heavy metal pretreatment 
removal system and pH 
neutralization system 

AirPol Venturi Impactor 
Scrubber 

Fume incinerator 
installation 

Groundwater monitoring 
wells 

Continuous Emissions 
Monitoring Systems 

Fume scrubber 

Negative air system 
and bag filter 

Ducting cyclone exhaust 
to wet scrubber 

Stationary receiver 
container 

Fred Hansen 
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Proposed November 22, 1985 Totals~ 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

$ 4,765,663.49 
159,509.08 

5,569000 
-0-

1985 Calendar Year Totals before adding tax credits certified at this 
EQC meeting: 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

SChew 
229-6484 
11/4/85 

$ 638,465.10 
1,018,551.45 

523,489.00 
-0-

$ 2,180,505.55 



Application No. T-1731 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Ellingson Lumber Co. 
Isoboard Division 
PO Box 866 
Baker, OR 97814 

The applicant owns and operates a particleboard manufacturing plant at 
Baker, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Model 40-20G2 Clarkes• 
bag filter to control dust emissions from cyclones and a truck 
storage/loading bin. 

Request for Preliminary Certification for Tax Credit was made on 
June 10, 1983 and considered to have been issued on August 9, 1983, 
for reason that specific approval was not granted within the statutory 
60 day time limit. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637 1 Oregon Law 1983. 

Construction was initiated on the claimed facility on June 10, 1983 
and the facility was completed and placed into operation on October 1, 
1983. 

Facility Cost: $104 1708.74 (Accountant's Certification was 
provided). 

3. Eyaluation of Application 

Ellingson Lumber Company installed a new particleboard sander and a 
sanderdust transport and truck storage/loading bin. A Clarkes• 
bag filter was installed to control sander dust emissions from the bin 
cyclones. 

The operation is in compliance with emission standards. 

The gross cost of the baghouse, spark detection systems, dust 
transport ducts, fans for the cyclones and baghouse was 
$187,064.99. The company reduced the costs of some items based on 
reasonable estimates of their contribution to normal operation of the 
ducts and cyclones as process functions. The resulting claimed cost 
for pollution control facilities was $104,708.74. 
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There is no positive economic benefit to the company from the 
facility. Therefore, the $104,708.74 cost should be allocated at 
80 percent or more for pollution control tax credit. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constru.cted on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$104,708.74 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1731. 

D. Neff:s 
AS1817 
( 503) 229-6480 
October 8, 1985 



Application No. T-1734 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber and Wood Products Group 
PO Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood manufacturing mill at 
Medford. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is the sealing of one 14 
section Moore veneer dryer (dryer no. 1) to control fugitive 
emissions. 

Request for Preliminary Certification for Tax Credit was made on 
September 20, 1980 and approved on October 15, 1980. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on November 27, 
1980, completed on January 10, 1981, and the facility was placed into 
operation on January 11, 1981. 

Facility Cost: $139,884.00, as adjusted for eligible pollution control 
costs. (Accountant's Certification was provided). 

3. Eyaluation of Application 

The task of sealing veneer dryer no. 1 was undertaken for the purpose 
of reducing fugitive emissions. The Department had documented, prior 
to the project, that fugitive (blue-haze) visible emissions generated 
by the veneer dryer process exceeded the emission standards in that 
they were greater than 20 percent opacity. Veneer dryer nos. 2, 3, 4, 
and 5 were also sealed but under a separate construction and 
preliminary tax credit approval request. 

The sealing of the veneer dryer included the repair or replacement of 
damaged panels. Door posts, door hangers and doors are straightened 
or repaired to insure that the seals fit well against the mating 
surfaces. Controls and monitoring instrumentation were installed to 
improve equalization of the internal pressure throughout the dryer. 
Baffles were repaired or adjusted to balance the internal pressure. 
Seams of the dryer shell were filled with silicon foam. New jacketed 
door seals were installed. 

The sealing project on the dryer was beneficial for reducing fugitive 
visible emissions to a level of less than 10 percent opacity in 
compliance with state emission standards. 



Application No. T-1734 
Page 2 

The claimed cost of the project was $139,984.00 and has been adjusted 
downward to $139,884.00 as eligible pollution control facilities. The 
Department believes that the claimed expense of $100 for insulation 
in the door posts is for the purpose of energy savings rather than 
pollution control. 

There is no measurable benefit in production rate or energy 
consumption resulting from the sealing project. Therefore the 
adjusted facility cost is 100 percent eligible for pollution control. 

The application was received on June 3, 1985, additional information 
was received on October 15, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$139,884.00 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1734. 

D. Neff:s 
AS1903 
(503) 229-6480 
November 4, 1985 



Application No. T-1735 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber & Wood Products Group 
P.O. Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood and dimensional lumber 
manufacturing complex at Medford. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facilities described in this application are four baghouse fabric 
filter units, associated blowers and fire protection system to control 
wood dust emissions from eight existing cyclones. 

Request for Preliminary Certification for Tax Credit was made on 
June 14, 1977 with subsequent modifications and approved on June 24, 
1977 and August 30, 1978. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on November 1, 
1977, completed on January 14, 1979, and the facility was placed into 
operation on January 14, 1979. 

Facility Cost: $355,216, as adjusted for $15,000 salvage value of 
removed existing facility (Accountant's Certification was provided). 

3. Evaluation of Application 

Boise Cascade Corporation has installed four baghouse fabric filter 
systems to control wood dust emissions from eight existing cyclones. 
The project was necessary to comply with the DEQ's air emission 
standards. The replacement of an existing woodwaste hog (to reduce 
spark generation), fire detection and suppression systems, and safety 
facilities were a necessary part of the project. No tax credit has 
been previously certified for this facility. 

The Department considers each installed unit to be in compliance with 
emissions standards. 
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The claimed cost for the facilities was $370,216. 
eligible cost is $355,216, after the salvage value 
wood hog was subtracted from the claimed amount. 

The adjusted 
of the replaced 

The recovered woodwaste has an estimated value of about $400 per 
year. The operation and maintenance of the facilities are estimated 
at $70,400, which results in a net negative benefit to the company. 

The adjusted eligible expenditure of $355,216 should be certified for 
pollution control for credit of 80 percent or more. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80% or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $355,216 
with 80% or more allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1735. 

Donald K. Neff:l 
AL520 
(503) 229-6480 
November 5, 1985 



Application No. T-1736 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber & Wood Products Group 
P.O. Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood manufacturing plant at 
Medford, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Model B-5 Burley 
scrubber system to control air emissions from veneer dryer No. 5. 

Request for Preliminary Certification for Tax Credit was made on 
May 15, 1978, and approved on November 8, 1978, 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in September 1978, 
and was completed and placed into operation in January 1979. 

Facility Cost: $103,262 (Accountant's Certification was provided). 

3, Evaluation of Application 

Boise Cascade Corporation selected Burley Industries scrubbers as a 
means of controlling air exhaust emissions from veneer dryer No. 5 at 
the Medford plant. This was a prototype installation for possible 
similar installations for the other four dryers at the plant. The 
exhaust stack controls were required to attain compliance with the 
State veneer dryer emissions standards. Application for tax credit 
certification was also made for similar pollution control facilities 
in veneer dryers 1, 2, 3 and 4 has been reviewed as Application No. T-
1737, 

The project included the hardware and installation of one Model B-5 
Burley scrubber with a demister fan, a water clarification tank and 
end seal systems on the dryer heat section. 
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Prior to the installation of the scrubber, visible emissions were 
documented to be greater than the maximum allowable limit of 20 
percent opacity. The installation and operation of the scrubber has 
resulted in certification of the stack emissions to be in compliance 
with the visible emission standards at less than 10 percent opacity. 

The primary purpose of the installations was for air pollution 
control. There is no known significant benefit to the company from 
installing and operating the scrubber facility. Therefore, 80 percent 
or more of the facility cost is properly allocable to pollution 
control. 

4. Summation 

a. Facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80% or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $103,262 
with 80% or more allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1736. 

Donald K. Neff:l 
AL521 
( 503) 229-6480 
November 4, 1985 



Application No. T-1737 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Aoplicant 

Boise Cascade Corporation 
Timber & Wood Products Group 
P.O. Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood manufacturing plant at 
Medford, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facilities described in this application are four Model B-5 Burley 
scrubber systems to control air emissions from four veneer dryers. 

Request for Preliminary Certification for Tax Credit was made on 
January 10, 1979, and approved on February 8, 1979. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in February 1979, 
and was completed and placed into operation in September 1979. 

Facility Cost: $351,430 (Accountant's Certification was provided). 

3. Evaluation of Application 

Boise Cascade Corporation installed Burley Industries scrubbers as a 
means of controlling air exhaust emissions from four veneer dryers at 
their Medford plant. The company claimed these units were the most 
cost effective for achieving the required pollution control. Exhaust 
stack controls were required to attain compliance with the State 
veneer dryer emissions standards. Application for tax credit was also 
made for a similar pollution control facility on the fifth dryer and 
has been reviewed as Application No. T-1736. 

The project included the hardware and installation of four Model B-5 
Burley scrubbers with demister fans, a single water clarification tank 
and end seal systems on each dryer heat section. 
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Prior to the installation of the scrubbers, visible emissions were 
documented to be greater than the maximum allowable limit of 20 
percent opacity. The installation and operation of the scrubbers has 
resulted in certification of the stack emissions to be in compliance 
with the visible emission standards at less than 10 percent opacity. 

The primary purpose of the installations was for air pollution 
control. There is no known significant benefit to the company from 
installing and operating the scrubber facilities. Therefore, 80 
percent or more of the facilities cost is properly allocable to 
pollution control. 

4. Summation 

a. Facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80% or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $351,430 
with 80% or more allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1737· 

Donald K. Neff:! 
AL522 
(503) 229-6480 
November 4, 1985 



Application No. T-1738 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber and Wood Products Group 
PO Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood and dimensional lumber 
manufacturing complex at Medford. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a sanderdust fuel 
handling system and burner for an existing hogged fuel boiler. 

Request for Preliminary Certification for Tax Credit was made on 
February 17, 1981 and approved on March 3, 1981. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on April 1, 1981, 
and completed and placed into operation on November 19, 1982. 

Facility Cost: $263,614.00 (Accountant's Certification was 
provided). 

3. Evaluation of Application 

The facility provides a means of handling and burning sanderdust in an 
existing boiler separate from the other hogged fuel. The new sander
dust bin eliminates a fugitive emission source. The installation of 
the sanderdust burner in the boiler results in more efficient burning 
and fuel control than when this material was fed with the hogged fuel. 

The sanderdust handling and boiler emissions are in compliance with 
required emission standards. Based on a review of the particulate 
source test results, it is believed that the burning of sanderdust 
fuel through the new burner unit plays a significant part in good 
combustion and reduced particulate emissions. However, the installa
tion of a high efficiency scrubber (tax credit application T-1739) is 
the primary element responsible for reduced particulate emissions from 
the boiler. 
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The boiler has been certified in compliance with concentration, mass 
emission, and visible emission standards. There is an estimated 10 
percent gain in efficiency in burning of the sanderdust fuel through 
the new facility. The net annual savings based on 1,100 tons/year at 
$12/ton is $13,200/year. The net operating costs after subtracting 
the operating expenses of $13,250/year is $50. Therefore, 80 percent 
or more of the claimed cost is allocable to pollution control. 

The application was received on June 4, 1985, additional information 
was received on October 18, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a}. 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$263,614.00 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1738. 

D. Neff:s 
AS1899 
(503) 229-6480 
November 4, 1985 



Application No. T-1739 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber and Wood Products Group 
PO Box 50 
Boise, ID 83728 

The applicant owns and operates plywood and dimensional lumber 
manufacturing complex at Medford. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Riley ventri-rod 
scrubber for the existing boiler stacks. 

Request for Preliminary Certification for Tax Credit was made on 
January 10, 1979 and approved on January 24, 1979. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on 
1979, completed on January 4, 
operation on January 4, 1980. 
completed on July 23, 1981. 

the claimed facility on September 20, 
1980, and the facility was placed into 
Additional improvements were made and 

Facility Cost: $591,513.87 (Accountant's Certification was 
provided). 

3. Evaluation of Application 

Boise Cascade Corporation installed a Riley ventri-rod scrubber and 
associated water clarification recirculation system to control 
particulate emissions from the two hogged fuel fired boilers at their 
Medford wood products manufacturing complex. The scrubber was 
installed at a claimed cost of $591,513.87 for the purpose of 
complying with State emission standards. 
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A particulate source test performed on the scrubber controlled ';boiler 
stack has verified compliance with the 0 .05 gr/dscf emission st?andard. 
The estimated net particulate emission reduction is 75 tons ptj>r year. 
The only function of the facility is for pollution control. There are 
no identified economic benefits from installing and operating this 
facility. Therefore, 100 percent of the cost should be eligible for 
pollution control. 

The application was received on June 4, 1985, additional information 
was received on October 17, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recomroendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$591,513.87 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1739. 

D. Neff:s 
AS1906 
( 503) 229-6480 
November 4, 1985 



Application No. T-1740 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 , Applicant 

Boise Cascade Corporation 
Timber and Wood Products Group 
PO Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood manufacturing mill at 
Medford. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is the sealing of four 
veneer dryers (nos. 2, 3, 4 and 5) to control fugitive emissions. 

Request for Preliminary Certification for Tax Credit was made on 
February 3, 1981 and approved on February 23, 1981. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in February 1981, 
and completed and placed into operation on May 15, 1981. 

Facility Cost: $559,717.73, as adjusted to eligible pollution control 
facility expenses. (Accountant's Certification was provided). 

3, Eyaluation of Application 

The task of sealing veneer dryer nos. 2, 3, 4 and 5 was undertaken for 
the purpose of reducing fugitive emissions. The Department had 
documented, prior to the project, that fugitive (blue-haze) visible 
emissions generated by the veneer drying process exceeded the 20 
percent opacity emission standard. Veneer dryer no. 1 was also 
sealed but under a separate construction and preliminary tax credit 
approval request. 

The sealing of the veneer dryers included the repair or replacement of 
damaged panels. Door posts, door hangers and doors are straightened 
or repaired to insure that the seals fit well against the mating 
surfaces. Controls and monitoring instrumentation were installed to 
improve equalization of the internal pressure throughout the dryers. 
Baffles were repaired or adjusted to balance the internal pressure. 
Seams of the dryer shell were filled with silicon foam. New jacketed 
door seals were installed. 
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The sealing project on the dryer was beneficial for reducing visible 
fugitive emissions to a level of less than 10 percent opacity in 
compliance with state emission standards. 

The claimed cost of the project was $560,117.73 and has been adjusted 
downward by $400 to $559,717.73 as eligible pollution control 
facilities. The Department believes that the claimed expense of $400 
for insulation in the door posts is for the purpose of energy savings 
rather than pollution control. 

There is no measurable benefit in production rate or energy consump
tion as the result of the sealing project. Therefore the adjusted 
facility cost is 100 percent eligible for pollution control. 

The application was received on June 4, 1985, additional information 
was received on October 15, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$559,717.73 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1740. 

D. Neff:s 
AS1904 
(503) 229-6480 
November 4, 1985 



Application No. T-17 41 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 • Applicant 

Boise Cascade Corporation 
Timber and Wood Products Group 
P. O. Box 50 
Boise, ID 83728 

The applicant owns and operates a lumber mill at White City, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an upgraded lumber 
antistain control system consisting of the following items: 

1. Green chain concrete drip pad (120' x 26-1/2' x 4") with 
approximately 11" high curbs. 

2. 1,000 gallon concrete collection tank. 
3. Modified green chain sections and support facilities. 

Request for Preliminary Certification for Tax Credit was made Decem
ber 23, 1981 and approved December 23, 1981 • Facility is subject to 
the 1981 tax credit law. Construction was initiated on the claimed 
facility December 26, 1981 , completed April 30, 1982 and the facility 
was placed into operation April 30, 1982. 

Facility Cost: $49,032.05. (Accountant's Certification was provided). 

The Accountant's Certification showed a facility cost of $51 ,032.05. The 
Certification included a new 2,000 gallon dip tank at a cost of $2,000.00. 
Since the dip tank is a piece of process equipment and not a pollution 
control device, its cost was subtracted to result in a revised Facility 
Cost of $49,032.05 ($51 ,032.05 - $2,000 = $49,032.05). This action was 
discussed and agreed upon with the company. 

3. Evaluation of Application 

Prior to installation of the facilities, the green chain tetrachlorophenol 
antistain dip system was inadequately controlled. A galvanized metal drip 
pan was used to catch drippage from the outfeed side of the dip tank. 
However, the pan was badly deteriorated and there was no secondary 
containment for the dip tank. In addition to the miscellaneous loss of 
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antistain chemical onto the ground, the potential existed for a major 
release of the toxic chemical. The new dip tank, collection sump, chemical 
return pump, and contaminated green chain sections are all located over the 
new concrete drip pad which is sloped to the collection sump. All 
drippings are collected and returned to the dip tank. The new outfeed 
sections of green chain are steeply sloped to enhance the drippage of 
excess antistain chemical. The entire green chain facility is located 
under a roof. There has been no return on investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $49,032.05 
with 80% or more allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1741. 

Larry D. Patterson:m 
WM539 
( 503) 229-537 4 
September 11 , 1985 



Application No. T-1744 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber & Wood Products Group 
P.O. Box 50 
Boise, ID 83728 

The applicant owns and operates a plywood mill at White City. 

Application was made for tax credit for an air pollution control 
fucili~. 

2. Description of Claimed Facility 

The facility described in this application is the sealing of three 
veneer dryers to control fugitive emissions. 

Request for Preliminary Certification for Tax Credit was made on 
July 15, 1981 and approved on December 23, 1981. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in January 1982, 
completed in November 1982, and the facility was placed into operation 
on March 1, 1983. 

Facility Cost: $484,413.70 (Accountant's Certification was provided). 

3. Eyaluation of Application 

Sealing of the three veneer dryers for the purpose of reducing 
fugitive emissions was undertaken at Boise Cascade's plywood plant in 
White City. The Department had documented, prior to the project, that 
fugitive visible emissions (blue-haze) generated by the veneer drying 
process exceeded the 20 percent opacity state emission standard. 

The sealing of veneer dryers is a comprehensive task which includes 
making repairs and replacing damaged panels, door posts, and 
deteriorated sections of floors. This work is necessary to insure 
that sealing material fits well against the mating surfaces. To 
balance the internal pressure and minimize leakage of contaminated air 
out of the ends of the dryers, recirculating air baffles were repaired 
and air curtains with controls and monitoring instrumentation were 
installed. Seams of the shell are sealed with silicone foam and all 
door seals were replaced. 
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The sealing project on the three dryers was beneficial for reducing 
visible fugitive emissions to a level of less than 10 percent opacity 
in compliance with state emission standards. 

There is no measurable benefit in production rate or energy 
consumption resulting from the sealing project. There may be some 
benefit to the company in that certain repairs could extend the life 
of the dryers. Historically, the Department has considered that all 
non-major repair work associated with sealing of veneer dryers is 
reasonably necessary to accomplish the reduction of fugitive emissions 
and is allocable as pollution control. 

The total claimed cost of the project of $486,413.70 is properly 
allocable to pollution control. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $486,413.70 
with 80% or more allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1744. 

D. NEFF:a 
AA5060 
( 503) 229-6480 
November 5, 1985 



Application No. T-1745 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Boise Cascade Corporation 
Timber & Wood Products Group 
P.O. Box 50 
Boise, ID 83738 

The applicant owns and operates a plywood manufacturing plant at 
White City, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an ionic wet scrubber 
system (Ceilcote IWS 500) to control air emissions from three veneer 
dryers. 

Request for Preliminary Certification for Tax Credit was made on 
January 10, 1979, and approved on February 7, 1979. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in October 1, 1979, 
completed in November 1982, and placed into operation on March 1, 
1983. 

Facility Cost: $612,562.97 (Accountant's Certification was 
provided). 

3. Eyaluation of Application 

Boise Cascade Corporation operates three veneer dryers at their 
plywood manufacturing plant located at White City. 

To achieve compliance with the State emission standards, the company 
elected to install Ceilcote ionic wet scrubbers (IWS). Pilot testing 
had demonstrated that these units were capable of controlling both 
visible and mass emissions to the required standard. Other emission 
control systems were evaluated by the company but were not considered 
as effective as the Ceilcote IWS on wood fired veneer dryers. 
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The project had an extraordinarily long construction period. The 
project was expanded to include connecting the scrubber to a new (No. 
3) dryer. The mill did not operate for several months after the 
project was completed because of the suppressed market for plywood. 

The control system (IWS) consists of a prescrubber, and two ionizers, 
and charged particle scrubbers operating in series. A recirculation 
tank with a residue skimmer supplies water to the scrubbers. 

Prior to the installation of the scrubber, visible emissions were 
documented to be greater than the maximum allowable limit of 20 
percent opacity. The installation and operation of the scrubber has 
resulted in certification of the stack emissions to be in compliance 
with the visible emission standards at less than 10 percent opacity. 
The scrubber exhaust stack was source tested and demonstrated 
compliance with mass emission limits for direct wood-fired veneer 
dryers. 

There are no economic benefits from operation of the emission control 
system. The primary purpose of the project was to accomplish air 
pollution control, therefore, 80% or more of the $612,562 97 cost is 
allocable to pollution control. 

The revised application was received on October 21, 1985, and 
considered complete on October 24, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80% or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
$612,562.97 Pollution Control Facility Certificate with 80% or more 
allocated to pollution control, be issued for the facility claimed in 
Tax Credit Application No. T-1745. 

D. Neff:! 
AL525 
(503) 229-6480 
November 5, 1985 



Application No. 1750 
Date: October 11, 1985 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Conrad Wood Preserving Co., Inc. 
1221 N. Bayshore Drive 
Coos Bay, OR 97420 

The applicant owns and operates a wood pressure treating facility 
at Hauser, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a 43' x 120' concrete 
drip pad, and associated 60' x 130' roof and support facilities. 

Request for Preliminary Certification for Tax Credit was made 
September 24, 1979, and approved October 10, 1979. Facility is 
subject to the 1981 tax credit law. Construction was initiated on 
the claimed facility April 1, 1980, completed December 15, 1980, and 
the facility was placed into operation December 15, 1980. 

Facility Cost: $47,536 (Accountant's Certification was provided). 

3. Evaluation of Application 

The applicant came to the Department in 1979 with a proposal to build 
a new wood pressure treating facility in Hauser, Oregon. Because 
of surface and groundwater problems at existing pressure treating 
facilities, the Department required this operation to install a paved, 
roofed drip pad to provide a minimum of 24 hours storage of freshly 
treated lumber. After removal of the wood from the treating 
cylinders, excess chemical on the surface of the wood is removed with 
a water spray system. The bundles of treated wood are then stored 
on the pad for 1 to 2 days until all signs of dripping have stopped. 
The drippings flow into a collection system where they are used as 
makeup water for the water based treating chemicals. Even though 
the volume of recovered drippings is small, it could have had a major 
impact on the surrounding environment if left uncontrolled. The 
control system has worked quite well. 
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In comparison to the volume of water used in the process, the volume 
of recovered drippings is quite small. Theoretically, the value of 
the returned drippings could provide a return on investment. However, 
it is the Department's best professional judgement that the cost of 
pumping the drippings back to the process system far outweighs their 
value. Figures are not available for the volume of drippings 
recovered or the electrical usage of the return pump. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1) (a). 

c. Facility is designed for and is being operated to a substantial 
extent for the purpose of preventing, controlling, or reducing 
water pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $47,536 
with 80 percent or more allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1750. 

L.D. Patterson:y 
( 503) 229-5374 
October 11, 1985 

WY1010 



Application No. T-1764 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Aoplicant 

Teledyne Industries, Inc. 
Teledyne Wah Chang Albany 
PO Box 460 
Albany, OR 97321 

The applj.cant owns and operates a zirconium, hafnium, tantalum, 
titanium, and niobium production plant at 1600 Old Salem Road, Albany. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of a sulfur 
dioxide monitoring system. 

Request for Preliminary Certification for Tax Credit was made on 
02/28/78 and approved on 04/17/78. A subsequent modification was 
requested on 01/08/79 and. approved on 01/29/79· 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in June, 1979, 
completed in June, 1979, and the facility was placed into operation in 
June, 1979. 

Facility Cost: $14,049 (Complete Documentation by copies of invoices 
was provided.) 

3. Evaluation of Application 

The claimed facility consists of a sulfur dioxide monitoring system to 
determine sulfur dioxide (S02) levels in the zirconium oxide kiln 
stack. 

The claimed facility was required by the Department to reduce so2 
emissions resulting from improper or upset scrubber operation as 
determined by elevated levels of so2• Whenever levels of 400 ppm 
so2 are detected an audible and visual alarm alerts personnel and 
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allows corrective action to modify scrubber performance. Additional
ly, the claimed facility provides a record of actual concentration 
versus time. Exceedances of the standard are reported monthly to the 
Department. 

The Department routinely receives so2 data from the claimed facility 
which is adequate for Agency needs. In addition, Teledyne Wah Chang 
reports that the claimed facility is 100 percent effective in reducing 
so2 emissions from abnormal scrubber performance. 

The claimed facility, which was installed solely for air pollution 
control, produces no economic benefit. Therefore, there is no return 
on the investment in the facility and 80 percent or more of the 
facility cost is allocable to pollution control. 

The application was received on 09/18/85 and the application was 
considered complete on 09/18/85. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $14 ,049 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1764. 

w. J. Fuller:s 
AS1797 
(503) 229-5749 
November 4, 1985 



Application No. T-1767 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

GNB Incorporated 
Automotive Battery Division 
PO Box 64100 
St, Paul, MN 55164 

The applicant owns and operates a lead acid battery manufacturing 
plant at 576 Patterson Avenue, NW, Salem, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of a bag filter 
dust collection system. 

Request for Preliminary Certification for Tax Credit was made on 
October 18, 1979 and approved on November 20, 1979. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in December 1979, 
completed in May 1980, and the facility was placed into limited 
operation on April 21, 1980, prior to completion. 

Facility Cost: $34,047 
provided). 

3. Eyaluation of Application 

(Accountant's Certification was 

The claimed:i'iacility, consisting of a bag filter dust collector, fan, 
motor, ducting and hoods, was required to control lead oxide emissions 
from the lead pots located in the grid casting addition. 

The claimed facility, which was designed to collect 98.2 percent of 
the lead oxide particulate from the melting pots, has been inspected 
by Department personnel and has been found to be operating in 
compliance with Department regulations and permit conditions. 
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All material collected is sent to a lead smelter for recovery of 
metallic lead, Approximately 1,600 lbs/year, having a value of 
$0.0975/lb is collected annually. This represents a return on the 
investment in the facility of approximately $156.00 per year. This 
amount is insignificant, based upon a 12.5 year useful life and a 
facility cost of $34,047. The portion of costs allocable to pollution 
control using the method outlined in the "Pollution Control Tax Credit 
Handbook" would not be reduced. Therefore, the percent of actual cost 
of the claimed facility allocable to pollution control is 80 percent 
or more. 

The application was received on September 30, 1985, additional 
information was received on October 15, 1985, and the application was 
considered complete on October 15, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5, Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $34,047 
with 80 percent or more allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. T-1767. 

W. J, Fuller:s 
AS1901 
( 503) 229-57 49 
October 17, 1985 



Application No. T-1768 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Georgia Pacific Corporation 
Prairie Road Plant, Eugene Division 
PO Box 1618 
Eugene, OR 97440 

The applicant owns and operates a plywood manufacturing plant in 
Eugene. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed facility 

The facility described in this application is a 144-RJ96 Carter Day 
bag filter to control sanderdust emissions. 

Plans and specifications were reviewed and approved by Lane Regional 
Air Pollution Authority. 

Request for Preliminary Certification for Tax Credit was made on 
June 7, 1983 and approved on September 14, 1983. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on June 7, 1983, 
completed on September 27, 1983, and the facility was placed into 
operation on September 29, 1983. 

Facility Cost: $59,301.24, as adjusted for pollution control elements. 
(Accountant's Certification was provided). 

3. Evaluation of Application 

Increased production at Georgia Pacific's Prairie Road plant resulted 
in excessive emissions from the sanderdust pneumatic transport system. 
To correct the problem the company installed a bag filter to replace 
an existing cyclone. 

The company had initially claimed $91,457 .49 for the total project of 
modifying the sanderdust collection and transport system. The Depart
ment evaluated the dust pickup ducts and conveyors as part of the 
manufacturing operation, rather than pollution control at 100 percent 
tax credit allocable. Subsequently, Georgia Pacific supplied neces
sary detailed cost information and adjusted their claim to $59,301.24, 
which included only the bag filter and directly associated costs. 

In addition to the specific revised detailed cost breakdown for the 
bag filter system, the company claimed an "add on" amount of 10 per
cent for the difference between the bag filter system and the total 
sanderdust facility cost as originally claimed. The company stated 
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that this claim of $3,215.58 was for "processing time, CPA fee's and 
realistic additional costs incurred for added material and equipment 
directly related to the necessary changes made. 11 The Department 
recommends that this claim not be included with the certified amount 
because of its non-specific basis. 

Preliminary tax credit certification was granted for this facility, as 
well as for a revision of a hogged residue conveyance facility, as 
part of a total project for pollution control. They submitted a 
separate application for tax credit for the residue conveyors (T-
1773). The independent public accountants cost certification required 
as part of the application for tax credit was for the total project 
with a breakdown of individual costs for the two facilities. 

The facility is now in compliance with the required emission limits. 
There is no net economic benefit to the company from operating the 
facility. Therefore, the revised facility cost of $59,301.24 is 100 
percent eligible as pollution control. 

The application was received on October 1, 1985, additional 
information was received on October 21, 1985, and the application 
was considered complete on October 21, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$59,301.24 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1768. 

D. Neff:s 
AS1916 
( 503) 229-6480 
November 5, 1985 



Application No. T-1771 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Hillcrest Corp. 
1218 Third Avenue, Suite 2303 
Seattle, WA 98101 

The applicant owns and operates a pear orchard at 3285 Hillcrest 
Road, Medford, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an overtree sprinkler 
system used for both irrigation and frost protection in the orchard. 
The costs are: 

Water Storage Pond 
Overtree Sprinkler System 

Material 

$15,753.94 
48,250.53 

Labor 

$ 3,212.66 
14,832.02 

Total 

$18,966.60 
63.082.55 

$82,049.15 

Request for Preliminary Certification for Tax Credit was made on 
March 27, 1978 and approved on April 18, 1978 for the water storage 
pond, and made on January 22, 1979 and approved on February 14, 1979 
for the overtree sprinkler system. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on April 23, 1979, 
completed in April 1980, and the facility was placed into operation in 
April 1980. 

Facility Cost: $82,049.15 
provided). 

3. Eyaluation of Application 

(Accountant's Certification was 

The claimed overtree sprinkler system provides frost protection to 
approximately 24.5 acres of orchard, by replacing 596 oil-fired 
orchard heaters. The sprinkler system consists of a new water storage 
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pond, 2 main water lines, 2 electric pumps and the necessary sprinkler 
heads on risers to provide overtree sprinkling. The sprinkler system 
also replaces an existing undertree irrigation system. 

The orchard farmers desire a secure long-range solution to frost 
control that reduces or eliminates the smoke and soot nuisance 
produced by orchard heaters. The Environmental Quality Commission has 
previously certified six overtree sprinkler systems in the Medford 
area as pollution control facilities. Of these, four were for 
existing orchards with irrigation capabilities. These situations were 
essentially similar to that being considered in this application. 

The percent of the cost allocable to pollution control is based upon 
the estimated annual percent return on the investment in the facility 
where the return on the investment is determined by the savings 
resulting from not having to use fuel oil for frost protection. 

The fuel cost to operate the orchard heaters is shown on the 
application to be $18,536.46 at $0.89 per gallon fuel oil cost in 
1980. 

The pumping utility cost for overtree sprinklers is $500 per year. 
Other differences in operating expenses are considered insignificant. 
The savings of $18,036.46 is the net income. The useful life of the 
facility is 20 years. The percent of the actual cost of the claimed 
facility allocable to pollution control is determined by the method 
used by the Department in 1982: 

1. Factor of Internal Rate of Return =$82.049 = 4.55 
$18,036 

2. Rate of Return for 4.55 factor (20 years) from Table 2 of 
method = 21 .6% 

The Rate of Return is related to five percentage ranges of the percent 
of the actual cost of the claimed facility allocable to pollution 
control by a Table 1 of the 1982 method. The applicable range is 
shown below: 

Rate of Return 

19% to 24.99% = 

Percent of Actual Cost of Claimed 
Facility Allocable to Pollution Control 

20% or more but less than 40% 

The application was received on October 9, 1985, additional 
information was received on October 15, 1985, and the application was 
considered complete on October 16, 1985. 

4.~ 

a. The facility was constructed under a certificate of approval 
to construct issued pursuant to ORS 468.175. 
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b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 20 percent or more but less than 40 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$82,049.15 with 20 percent or more but less than 40 percent allocated 
to pollution control, be issued for the facility claimed in Tax Credit 
Application No. T-1771. 

R. Potts:s 
AS1902 
(503) 229-5186 
November 5, 1985 



Application No. T-1724 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Willamette Industries, Inc. 
Korpine Division 
2800 First Interstate Tower 
Portland, OR 97201 

The applicant owns and operates a particleboard manufacturing plant 
at Bend. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Carter-Day bag filter 
and portion of an expanded material metering bin on process line 2. 

Request for Preliminary Certification for Tax Credit was made on 
December 21, 1983, and approved on February 15, 1984. 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on December 21, 
1983, completed and placed into operation on January 26, 1984. 

Facility Cost: $42,914 as adjusted (Accountant's Certification was 
provided). 

3. Evaluation of Application 

To correct the discharge of excessive wood-dust emissions which 
occurred during frequent plug-ups of a cyclone on a process material 
metering bin, Willamette Industries made a major modification to this 
phase of the operation. They installed a larger metering bin for 
receiving and dispensing of board furnish material. A Carter-Day bag 
filter was installed on the bin to collect wood dust emissions from 
venting of the material transport air. 

The company initially claimed the total cost of $71,306.20 for the 
project which included the expansion and moving of a used bin and 
installation of a new bin vent filter. The Department recognizes that 
a larger bin could have reduced cyclone plug-ups and emissions had the 
original cyclone material entry configuration been retained. However, 
the larger bin is believed to be primarily production related rather 
than pollution control. The bin vent filter used on the replacement 
bin had an item cost of $5,210. The installation of this filter on 
the original bin would not have been a viable solution to the problem. 

To resolve this matter, the Department requested that the company 
provide a cost increment of the bin size which would be necessary to 
accommodate the bag filter. This requirement had also been noted in 
the preliminary certification approval by the Department. 
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The company responded with a cost proposal for installing a Western 
Pneumatics air filter on the original bin and cyclone as an alternate 
to the enlarged bin and bag filter. The cost of equipment, materials 
and installation was estimated at $42,914. 

The Statutes allow the Commission to consider alternative methods, 
equipment and cost for achieving the same pollution control objective. 
The vendor supplied cost estimate of installing a bag filter on the 
existing bin is an alternative believed to be a reasonable value for 
the pollution control portion of the actual constructed facility. 
Therefore, the $42,914 cost determined by the alternative analysis 
should be allocated as 100 percent pollution control. 

The quantitative reduction in mass particulate matter is unknown. 
The facility is now in compliance with visible particulate emission 
standards. 

The application was received on February 5, 1985, additional informa
tion was received on April 25, 1985 and October 16, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated for the 
principal purpose of preventing, controlling or reducing 
pollution and was required by the Department. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is $42,914. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of $42,914 
with 100 percent allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1724. 

Donald K. Neff:a 
AL529 
( 503) 229-6480 
November 4, 1985 



Application No. T-1728 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Pope & Talbot, Inc. 
PO Box 400 
Halsey, OR 97348 

The applicant owns and operates a pulp and paper manufacturing plant 
utilizing the Kraft process at 30470 American Drive, Halsey, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of an 
electrostatic precipitator upgrading. 

Request for Preliminary Certification for Tax Credit was made on 
04/04/84 and approved on 05/09/84 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on 05/07/84, 
completed on 06/19/84, and the facility was placed into operation on 
06/19/84. 

Facility Cost: $1,021,058.21 of which $309,401.02 is eligible. 
(Accountant's Certification was provided). 

3. Evaluation of Application 

The claimed facility is an upgrading of an existing electrostatic 
precipitator for which tax credit had been received. The upgrading 
consists of enlarging the existing precipitator by increasing the 
height of the collecting surface from 24 feet to 32 feet 10 inches, 
installation of pneumatic rappers, addition of a second transformer 
rectifier to the outlet field and replacement of wire electrodes with 
new mast electrodes. 

The claimed facility was required by the Department to reduce particu
late emissions which were being discharged at a rate close to permit 
levels and occasionally in excess of permit levels. Emissions were 
reduced from 1,633 lbs/day to 545 lbs/day--a net reduction of 
1,088 lbs/day. 

The claimed facility has been inspected by Department personnel and 
was found to be operating in compliance. 

Since the existing precipitator had received tax credit the eligible 
facility costs are limited. The eligible facility costs consist of 
the costs associated with the second transformer rectifier on the 
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second field and that portion of the remaining claimed facility cost 
that is attributable to the increased collecting surface. 

Second Transformer Rectifier Costs -- $24,060.18 

*Costs Attributable to Increased Collection Surface 

Percent increase = new height - original height 
new height 

Percent increase = 32.83 ft - 24.00 ft = 
32.83 ft 

8.83 ft = 0.2862 
32 .83 ft 

* = 0.2862 (claimed facility cost - transformer rectifier costs) 
* = 0.2862 ($1,021,058.21 - $24,060.18) 
* = 0.2862 ($996,998.03) = $285,340.84 

Eligible Facility Cost= $24,060.18 + $285,340.84 = $309,401.02. 

The value of the additional amount of saltcake (sodium sulfate) 
collected is estimated to be $26,518.20 annually, based on a value of 
$137 .40 per ton. 

Based on an eligible facility cost of $309,401.02, an annual cash flow 
of $26,518.20 and a useful life of 15 years, the portion of the 
eligible facility cost allocable to pollution control based on the 
"Pollution Control Tax Credit Handbook" is 84 percent. 

The application was received on 04/22/85, additional information was 
received on 07/16/85, and the application was considered complete on 
07 /16/85. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165( 1 )(a). 

c. The facility is designed for and is being operated for the 
principal purpose of preventing, controlling or reducing 
pollution and was required by the Department. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the eligible facility cost that is properly 
allocable to pollution control is 84 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the eligible cost of 
$309,401.02 with 84 percent allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1728. 

W. J. Fuller:s 
AS1816 
(503) 229-5749 
November 5, 1985 



Application No. T-1732 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

Praegitzer Industries, Inc. 
1270 Monmouth Cutoff 
Dallas, OR 97338 

The applicant owns and operates a printed circuit board manufacturing 
facility in Dallas, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a heavy metal (copper, 
nickel, and gold) pretreatment removal system and pH neutralization 
system. 

Request for Preliminary Certification for Tax Credit was made 
March 8, 1984 and approved April 25, 1984. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility April 1984, 
completed June 1984, and the facility was placed into operation June 
1984. 

Facility Cost: $70,606.50. (Accountant's Certification was provided). 

3, Evaluation of Application 

In early 1984, Praegitzer Industries, Inc., constructed a new 
specialty printed circuit board process line, Since the existing 
wastewater treatment system did not have adequate capacity to serve 
the new line, it was decided to construct a new treatment system to 
serve the new line. The treatment facility consists of electrolytic 
metal removal equipment, flocculation and settling facilities to 
remove heavy metals. Settled metal sludges are dewatered in a filter 
press and barrelled for final disposal at Arlington. Historically, 
about 1 to 2 barrels of sludge are generated per month. Copper and 
nickel removed by the electrolytic processes results in a sludge of 
some value. To date, nickel sludges have been sent to Arlington and 
copper sludges have been stored on-site. As yet there has been no 
sale of copper sludge. Al though the electrolytic process generates a 



Application No. T-1732 
Page 2 

3, Evaluation of Application (Continued) 

metal sludge which is recoverable, the electrical cost to run this 
system far outweighs the value of the recoverable metals. The treated 
effluent from this facility flows to the City of Dallas sewerage 
system. The Environmental Protection Agency established federal 
pretreatment standards in July, 1983, which requires metal finishing 
facilities (including printed circuit board manufacturing) to meet 
specific effluent limits prior to discharging to publicly owned 
municipal sewerage systems. The Department has an ongoing program to 
work with municipalities to insure compliance with these pretreatment 
requirements. The facility has consistently met the pretreatment 
requirements of the city and of the Environmental Protection Agency. 
There has been no return on investment from this facility. 

4. Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165(1)(a). 

c. Facility is designed for and is being operated for the principal 
purpose of preventing, controlling or reducing water pollution 
and was required by U. S. EPA. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468, and the rules adopted under that chapter 
and complies with DEQ statutes and rules. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

5, Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $70 ,606 .50, 
with 100% allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-1732. 

Larry D. Patterson/m 
229-537 4 
September 18, 1985 
WM540 



Application No. T-1742 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

International Paper Company 
Industrial Packaging Group 
77 West 45th Street 
New York, NY 10036 

The applicant owns and operates a pulp and paper mill utilizing the 
Kraft process at Gardiner, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of an AirPol 
Venturi Impactor Scrubber. 

Request for Preliminary Certification for Tax Credit was made on 
May 17, 1984 and approved on June 5, 1984. 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on October 1, 1984, 
completed on October 15, 1984, and the facility was placed into 
operation on October 15, 1984. 

Facility Cost: $152,380.96 (Accountant's Certification was 
provided). 

3. Evaluation of Application 

The applicant has installed an AirPol Venturi Impactor Scrubber to 
control emissions from the smelt dissolving tank vent (SDTV) #3. The 
scrubber functions by exposing the flue gas to a counter-current flow 
of weak wash prior to emission. The claimed facility replaces an 
obsolete demister pad system which was used for several months in an 
effort to achieve compliance. The demister system was never certified 
as an air pollution control facility. 

The claimed facility was source tested upon completion to determine 
compliance. The source test results indicated that the SDTV #3 
particulate emissions were reduced to 100 lbs/day or less, signi
ficantly below the 230 lbs/day permit limit. Prior to installation of 
the claimed facility, emissions were in excess of 300 lbs/day. 
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The claimed facility was required by the Department to reduce SDTV #3 
emissions to achieve compliance with Department regulations and permit 
co ndi ti ens. 

Sodium carbonate is removed and converted to green liquor by the weak 
wash, the main scrubbing media. Recovery of this material results in 
a $366.00 per month saving on sodium carbonate cost or $4,392.00 per 
year. Annual operating expenses total $14,688.03 and are broken down 
as follows: 

Utilities 
Maintenance 
Property tax 
Insurance 

Total 

$11,507.00 
64.00 

2,393.17 
123.86 

$14,688.03 

Since the annual operating expenses exceed the savings resulting from 
recovery of sodium carbonate, there is no return on the investment in 
the facility and 100% of the claimed facility cost is allocable to 
pollution control. 

The application was received on June 5, 1985, additional information 
was received on September 30, 1985, and the application was considered 
complete on September 30, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated for the 
principal purpose of preventing, controlling or reducing 
pollution and was required by the Department. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $152,380.96 
with 100% allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-1742. 

William J. Fuller:p 
AP202 
( 503) 229-57 49 
October 1 , 1985 



Application No. T-1746 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Owens-Corning Fiberglas Corporation 
Trumbull Asphalt Division 
Fiberglas Tower 
Toledo, OH 43659 

The applicant owns and operates an asphalt flux processing plant 
utilizing air blowing in vertical stills at 3605 NW 35th Street, 
Portland, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of a fume 
incinerator installation. 

Request for Preliminary Certification for Tax Credit was made on 
April 24, 1984 and approved on July 31, 1984. 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility in May 1984, 
completed on July 31, 1984, and the facility was placed into operation 
on July 31, 1984. 

Facility Cost: $97,745 (Accountant's Certification was provided). 

3. Evaluation of Application 

The claimed facility consisting of a fume incinerator, induced fan, 
controls and ducting was required to control fumes from the asphalt 
blowing process. The excessive emissions occurred as a result of a 
drastic change in boiler firing rate resulting from a process change 
which reduced plant steam requirements from 20,000-25,000 lbs/hr to 
3,000 lbs/hr. This adversely affected incineration of the fumes in 
the boiler resulting in complaints and the Department requiring 
corrective action. 

The claimed facility has been inspected and has been found to be 
operating in compliance with Department regulations and permit 
conditions. There has been no further complaints and source test 
results indicate emissions are well below allowable levels. 
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The waste heat from the fume incinerator is recovered by a waste heat 
boiler, which is not a part of the claimed facility, resulting in an 
average monthly fuel saving of approximately $2,400 for an annual 
saving of approximately $28,800. Operating expenses for the claimed 
facility exclusive of depreciation, taxes and fuel is $24,123. A 
breakdown of this amount is as follows: 

Maintenance -
Electrical 
Chemicals 

$15,000 
3,708 
5.415 

$24,123 

Therefore, the applicant realizes an annual net savings of $4,677 
($28,800 - $24,123) from operation of the claimed facility. 

Based upon an annual cash flow of $4,677, 10 year useful life and a 
facility cost of $97,745, the portion of costs allocable to pollution 
control using the method outlined in the "Pollution Control Tax Credit 
Handbook" is 100 percent. 

The application was received on June 17, 1985, additional information 
was received on October 4, 1985, and the application was considered 
complete on October 4, 1985. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated for the 
principal purpose of preventing, controlling or reducing 
pollution and was required by the Department. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of $97,745 
with 100 percent allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1746. 

W. J. Fuller:s 
AS1900 
( 503) 229-57 49 
October 17, 1985 



Application No. T-1749 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

Roseburg Lumber 
P. 0. Box 1088 
Roseburg, OR 97470 

The applicant owns and operates a lumber, particle board, and plywood 
manufacturing facility in Dillard, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a system of 5 
groundwater monitoring wells. The wells consist of 2" diameter 
schedule 80 PVC casings with steel security caps. 

Request for Preliminary Certification for Tax Credit was made 
September 5, 1984 and approved October 4, 1984. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility October 10, 1984, 
completed October 27, 1984, and the facility was placed into operation 
October 27, 1 984 • 

Facility Cost: $41,366.58. (Accountant's Certification was provided). 

3. Evaluation of Appljcation 

Roseburg Lumber Company operates an industrial solid waste disposal 
site near Dillard. The site is operating under a permit from the 
Department and is authorized to receive boiler ash and log deck 
cleanup materials. Due to concerns about possible contamination of 
industrial solvents (methyl isobutyl ketone) which may have been 
disposed in the landfill, the Environmental Protection Agency required 
a groundwater monitoring program under RCRA 3013 Order dated March 27, 
1984. The waste disposal site is east of the South Umpqua River in 
Dillard. The 5 monitoring wells were placed downgradient of the site, 
between the site and the river. The company is currently gathering 
groundwater data to determine the extent of any environmental impact. 
This facility was required by the federal government. There has been 
no return on investment from this facility. 
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4 • Summation 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 

b. Facility was constructed on or after January 1, 1967, as required 
by ORS 468.165( 1) (a). 

c. Facility is designed for and is being operated for the principal 
purpose of preventing, controlling or reducing water pollution, 
and was required by U. S. EPA. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468, and the rules adopted under that chapter 
and complies with DEQ statutes and rules. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $41,366.58, 
with 100% allocated to pollution control, be issued for the facility 
claimed in Tax Credit Application No. T-1749. 

Larry D. Patterson:m 
229-537 4 
September 11, 1985 
WM541 



Application No. T-1753 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

International Paper Company 
Gardiner Paper Mill 
Industrial Packaging 
77 West 45th Street 
New York, NY 10036 

The applicant owns and operates a pulp and paper mill utilizing the 
Kraft process at Gardiner, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of two continuous 
emissions monitoring systems and associated equipment. 

Request for Preliminary Certification for Tax Credit was made on 
August 3, 1983 and approved on August 10, 1983. 

The facility is subject to the prov1s1ons of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on August 15, 1983, 
and considered complete on December 6, 1984. 

Facility Cost: $207,853.09 (Accountant's Certification was provided), 
of which $187,853.09 is eligible. 

3. Evaluation of Application 

The claimed facility consisting of two Standard Technology Inc. (STI) 
monitoring systems, diluent analyzer and data processor was installed 
to monitor emissions from the lime kiln stack and from the stack 
serving two recovery boilers. The claimed facility, which monitors 
total reduced sulfur (TRS), sulfur dioxide (S02) and oxygen levels, 
replaced two Barton analyzers, which were certified as pollution 
control facilities on certificate nos. 123 and 127. The Barton 
analyzers were replaced because a plant modification resulted in the 
addition of monitors meeting federal New Source Performance Standards. 
The previous Barton monitors exhibited inadequate resolution of TRS 
and S02 levels below permitted levels and consistent operating 
problems resulting in undesirable amounts of void or unreliable data. 
The data collected is required by the Department to determine 
compliance. The applicant also uses the data to determine operating 
problems in sufficient time to avoid exceedance of permitted levels 
and to minimize emissions. 
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The claimed facility has been subjected to certification tests by 
independent contractors retained' by the applicant. The certification 
tests demonstrate compliance with EPA Standards of Performance for 
continuous monitoring of TRS and S02 at Kraft mills. The claimed 
facility has also been inspected by Department personnel and has been 
found to be meeting Department and EPA requirements for collection of 
TRS and S02 data. 

Since the replaced Barton analyzers had received tax credit and the 
certificates for both previous facilities have expired, i.e., all of 
the tax credit has been used, the claimed facility cost must be 
reduced by the like-for-like replacement cost of the original 
facilities per OAR 340-16-025(3) (f) (A). Therefore, the claimed 
facility cost of $207,853.09 must be reduced by $20,000 the 
like-for-like replacement cost of the original facility to arrive 
at the eligible cost of $187,853.09. The claimed facility produces 
no economic benefit. Therefore, there is no return on the investment 
in the facility and 100 percent of the eligible facility cost is 
allocable to pollution control. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165 (1) (a). 

c. The facility is designed for and is being operated for the 
principal purpose of preventing, controlling, or reducing 
pollution and was required by the Department and the EPA. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent of the eligible cost. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $187,853.09 
with 100 percent allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1753. 

W. J. Fuller:s 
AS1992 
(503) 229-5749 
November 8, 1985 



Application No. T-1754 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Praegitzer Industries, Inc. 
1270 Monmount Cut-Off Road 
Dallas, OR 97338 

The applicant owns and operates an electronics plant fabricating 
printed circuit boards at 1270 Monmouth Cut-Off Road, Dallas, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a fume scrubber 
installation. 

Request for Preliminary Certification for Tax Credit was made on 
October 29, 1984, and approved on December 12, 1984. 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on March 1, 1985, 
completed on June 19, 1985, and the facility was placed into operation 
on June 19, 1985. 

Facility Cost: $92,016.00 
provided}. 

3. Evaluation of Application 

(Accountant's Certification was 

The claimed facility, consisting of a fume scrubber, ducting, 
associated wiring, and fresh and waste water plumbing, was installed 
by the applicant to reduce acidic and caustic fumes emitted from 
plating, etching and stripping operations. Prior to installation of 
the claimed facility these fumes were being discharged uncontrolled 
into the atmosphere adjacent to an expanding residential area. 

The installation was inspected by Department personnel and was found 
to be operating in compliance with Department regulations. All 
discharge water from the scrubber is routed to the sanitary sewer 
after treatment. 
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The claimed facility, which is used solely for air pollution control, 
produces no income. The reported annual cost for operation of the 
claimed facility is $21,000. Therefore, 100 percent of the claimed 
facility cost is allocable to pollution control. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468 .165 (1) (a). 

c. The facility is designed for and is being operated for the sole 
purpose of preventing, controlling or reducing a substantial 
quantity of air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$92,016.00 with 100 percent allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. T-1754. 

W J. Fuller:s 
AS1993 
(503) 229-5749 

November 8, 1985 



Application No. T-1755 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Willamette Industries, Inc. 
Duraflake Division 
3800 First Interstate Tower 
Portland, OR 97201 

The applicant owns and operates a particleboard manufacturing plant 
at Albany. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a negative air system 
and bag filter for controlling fugitive wood dust emissions from the 
dry material storage building. 

Request for Preliminary Certification for Tax Credit was made on 
May 19, 1983 and approved on September 12, 1983. 

The facility is not subject to the provisions of the new tax credit 
law, Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on July 1, 1983 
completed on September 20, 1983, and the facility was placed into 
operation on July 15, 1983. 

Facility Cost: $33,587.73 
provided). 

3. Evaluation of Application 

(Accountant's Certification was 

The loading and unloading of dry wood chips in a raw material storage 
building stirs up wood dust which exits through openings in the 
building as fugitive dust emissions. Ambient air monitoring in the 
plant vicinity has documented violations of the particulate ambient 
air emission standards. 
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To reduce the dust emissions from the building, Willamette Industries 
installed a negative air system which pulls the dust laden air into a 
bag filter for collection of the wood fines. The system consists of a 
Carter Day 144 RJ-72 bag filter, a fan and connecting ducting. 

The Department considers the control of emissions from this source to 
be a factor in maintaining ambient air compliance in the vicinity. 
The facility is designed for and is being operated to a substantial 
extent for the purpose of reducing air pollution. 

The cost of operation is estimated at about $8,492 per year. There 
is no significant income from the wood dust material collected. 
Therefore, the facility is 100 percent eligible as a pollution control 
facility. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468 .165 (1) (a). 

c. The facility is designed for and is being operated to a 
substantial extent for the purpose of preventing, controlling, 
or reducing air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 80 percent or more. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that 
a Pollution Control Facility Certificate bearing the cost of 
$33,587.73 with 80 percent or more allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application No. T-1755. 

D. Neff:s 
AS1984 
(503) 229-6480 
November 8, 1985 



Application No. T-1756 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Willamette Industries, Inc. 
Duraflake Division 
3800 First Interstate Tower 
Portland, OR 97201 

The applicant owns and operates a particleboard manufacturing plant at 
Albany. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application consists of adding the 
cyclone exhaust from a newly installed wood material refiner to an 
existing modified Rotoclone wet scrubber. 

Request for Preliminary Certification for Tax Credit was made on 
April 10, 1984 and approved on February 28, 1984. 

The facility is subject to the provisions of the new tax credit law, 
Chapter 637, Oregon Law 1983. 

Construction was initiated on the claimed facility on April 25, 1984, 
completed on April 30, 1984, and the facility was placed into 
operation on May 1, 1984. 

Facility Cost: $44,964.24 
provided). 

3. Eyaluation of Application 

(Accountant's Certification was 

Willamette Industries installed a second raw material refiner at their 
Duraflake particleboard plant at Albany. The air exhaust from the 
material transport system cyclone was ducted to a wet scrubber to 
control dust emissions. The wet scrubber was an existing unit in 
service to control emissions from the cyclone on refiner no. 1. 

The cost claimed included expanding the Rotoclone scrubber to service 
two refiners and ducting the exhaust air to the scrubber. 
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The Department has certified the installation in compliance with the 
emission standards. There is no economic benefit to the company for 
installing and operating the scrubber. The scrubber and associated 
ducting has a sole purpose to reduce pollution. Therefore, the 
claimed facility is 100 percent eligible as a pollution control 
facility. 

4. Summation 

a. The facility was constructed in accordance with the requirements 
of ORS 468.175, regarding preliminary certification. 

b. The facility was constructed on or after January 1, 1967, as 
required by ORS 468.165(1)(a). 

c. The facility is designed for and is being operated for the sole 
purpose of preventing, controlling or reducing a substantial 
quantity of air pollution. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 468 and the rules adopted under that chapter. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 100 percent. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $44,964.24 
with 100 percent allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application No. T-1756. 

D. Neff:s 
AS1987 
(503) 229-6480 
November 7, 1985 



Application No. T-1770 

STATE OF OREGON - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Tax Relief Application Review Report 

1. Applicant 

Far West Fibers, Inc. 
P.O. Box 503 
Beaverton, OR 97075 

The applicant owns and operates a waste paper recycling facility 
at Beaverton, Oregon. 

Application was made for tax credit for a solid waste recycling 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a Force Northwest 
stationary receiver container model Nol. C40 to receive loose 
cardboard for recycling. 

Request for Preliminary Certification for Tax Credit was made April 
30, 1985 ana approved May 31, 1985. 

The facility is subject to the 1983 tax credit legislation. 

Construction was initiated on the claimed facility July 1, 1985, 
completed August 8, 1985, and the facility was placed into operation 
August 8, 1985. 

Facility Cost: $556~ Copies of the invoice and cancelled check were 
provided. 

3. Evaluation of Application 

The sole purpose of the container is to receive loose cardboard from a 
compactor located at united Grocers Warehouse for transfer to a 
cardboard bailer at the Far West Fibers Warehouse for recycling. 
Approximately 50 tons of cardboard will be recycled monthly. A 
request for the Tax Credit Certification by United Grocers for the 
compacter is pending. Average annual cash flow was estimated at $590. 
Return on investment factor = $5569 divided by $590 or 9.44. using the 
return on Investment Table 1 in OAR 340-16-030 for a 10 year life a 
1.00% ROI was established. From Table 2 a reference% return of 19.90 
was found. Percent allocable was obtained by RROI - ROI X 100 or 

19.90 - 1.00 x 100 = 95% 
19.90 

~m 

a. Facility was constructed in accordance with the requirements of 
ORS 468.175, regarding preliminary certification. 
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b. As required by ORS 468.165, the facility was under construction 
on or arter January 1, 1973, and 

(1) The sole purpose of the facility is to utilize material that 
would otherwise be solid waste, by chemical process use of 
materials which have useful physical properties and which 
may be used for the same or other purposes. 

(2) The end product of the utilization, other than a usable 
source of power, is competitive with an end product produced 
in another state; and 

(3) The Oregon law regulating solid waste imposes standards 
at least substantially equivalent to the federal law. 

c. Facility is designed for and is being operated for the sole 
purpose of preventing, controlling or reducing a substantial 
quantity of solid waste. 

d. The facility is necessary to satisfy the intents and purposes 
of ORS Chapter 459, and the rules adopted under that chapter 
and complies with DEQ statutes and rules. 

e. The portion of the facility cost that is properly allocable to 
pollution control is 95%. 

5. Director's Recommendation 

Based upon the findings in the Summation, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of $5569, with 
95% allocated to pollution control, be issued for the facility claimed 
in Tax Credit Application No. T-1770. 

Ernest A. Schmidt:f 
229-5157 
October 25, 1985 
SF453 



OE0-1 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR A T!YEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Addendum to Agenda Item c, Nov. 22,1985 EQC Meeting 

Tax Credit Applications 

Director's Recommendations 

It is reconunended that the Conunission take the following action: 

1. Revoke Pollution Control Facility Certificates 822, 830, 1018, 1019, 
1022, 1336, 1339, and 948 issued to Champion International Corporation 
and reissue them to Freres Lumber Company~ (letters attached) 

SChew 
229-6484 
11/20/85 

Fred Hansen 

/~ _:_ ·.] -



State of Oregon 
Department of Environmental Quality 

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATES 

1. Certificates issued to: 

Champion International Corporation 
Champion Building Products 
PO Box 10228 
Eugene, OR 97440 

The certificates were issued for air, water, and solid waste pollution 
control facilities. 

2. Summation: 

The Environmental Quality Conunission has issued 8 ce!tificates to the 
Champion International Corporation in Lebanon and Idanha, Oregon~ These 
facilitie~ have subsequently sold to Freres Lumber Co. The certificates 
were issued in 1977, 1978, 1979, and 1981. (Copies attached) Champion 
has notified the Department of the sale of their mill and Freres has re
quested a reissuance of the certificates under their name. (letters attached) 

3. It is recommended that Pollution Control Certificate Nos.822, 830, 1018, 
1019, 1022, 1336, 1339, and 948 be revoked and reissued to Freres Lumber 
Company; the certificates to be valid only for the time remaining from the 
date of the first issuance. 

SChew 
229-6484 
11/20/85 



Timberland~ 
P.O. Box 849 
Eugene, Oregon 97440 
503 687-4647 

~I Champion 
~ Champion International Corporation 

Freres Lumber Company 
Box 312 
Lyons, OR 97358 

Gentlemen: 

November 18, 1985 

The pollution control certificates listed below are available for 
use as a deduction from Oregon Income Tax. If you wish to use the 
remaining credit, you must ask the DEQ in Portland to transfer the 
certificates to Freres Lumber Co. I have notified the DEQ that Lebanon 
and Idanha have been sold to Freres Lumber Co., and listed the certificates 
available for transfer. 

Credit Remaining Yearly Used By Remaining 
Certificate No. 1/1/85 Credit CBP 1985 Credit 

822 2/3 of Cert. $ 14,814 $ 7,409 $1, 852 $ 5,557 
830 1,486 743 186 557 
1018 19,217 4,805 1,201 3,604 
1019 10,054 2,514 629 1,885 
1022 30,386 7,597 1,899 5 ,698 
1336 10,720 1, 787 447 1,340 
1339 145,409 24, 235 6,059 18, 176 
948 30,420 10, 140 2, 535 7,605 

Because Champion operated the mills for three months in 1985, we will 
take one-fourth of the credit available for 1985. Copies of the 
certificates are enclosed for reference. 

Very truly yours, 

~'-a:-. ~ 4ff 
Marvin F. Rapp 

MFR/se 
Enclosures 
cc W. O. Larson 



LUMBER CO., Inc. 

Ms. Maggie Conley 

P. 0. Box 312 I Lyons, Oregon 97358-0312 
503-859-2121 

November 20, 1985 

Department of Environmental Quality 
522 S.W. Fifth Avenue 
Portland, OR 97204 

Dear Ms. Conley: 

Freres Lumber Co., Inc. purchased 
Champion International's Lebanon and Idanha 
facilities on September 30, 1985. We 
request transfer of the enclosed pollution 
control certificates to our firm for use 
as a deduction from Oregon Income Tax. 

If I may be of any assistance I may 
be contacted at 859-2121. 

Sincerely, 

</(};l1 .. J .. -t~1..//...t.a-:d~ 
I 

Robert Freres, Jr. 
Vice President 



[') 
. . --" Certificate No. --'8"2"-'2=--

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 

Application No. T-905 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Cnampion International Corporatio1 Location of Pdllution Control Facility: 
Champion Bui 1 ding Products Divisio1 
P. o. Box 10228 Lebanon, Oregon 
Eugene, Oregon 97401 

As: 0 Lessee 10cowner 

Description of Pollution Control Facility: 

Buffalo No, B-48-20 bag house filter system on cyclones #37 and #38; f(DA~11c 

Buffalo No~ B-96-20 bag house filter system on cyclones #44 and #45; #27}17 Buffalo No. B-80-20 baghouse filter system on cyclones #24, #25 and 

Type of Pollution Control Facility: ~Air D Water D Solid Waste 

Date Pollution Control Facility was completed: F b 
e ruary 19z2 

Placed into operation: 
Februar'l 19Z2 

Actual Cost of Pollution Control Facility: 
$ 285.970.00 

Percent of actual cost properly allocable to pollution control: 

80% or more 

In accordance with the provisions of ORS 468.155 et seq., it is hereby certified that the facility described herein and 
in the application referenced above is a "Pollution Control Facility" within the definition of ORS 468.155 and that 
the air and water or solid waste facility was erected, constructed or installed on or after January 1, 1967, or Janu
ary 1, 1973 respectively, and on or before December 31, 1980, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing, controlling or reducing air, water or solid waste pollution, and 
that the facility is necessary to satisfy the intents and purposes of ORS Chapters 459, 468 and the regulations there
under. 

Therefore, this Pollution Control facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of EnvirOnmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly pro
vided. 

DEQ/TC~S 1~76 

1 Y' Uz~:J,~ /I 
.' I '-"1...-/ ~ 

Signed!_ . ..;..' ___________________ _ 

Title ~oe B, Richards, Chairman 

Approved by the Environmental Quality Commission on 

the -~2~3ur~d~ day of Septemoe r 



~. 

( ) Certificate No. _8~3~0 __ 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 9-23-77 

Application No. T -91 4 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Champion International Corporatio Location of Pdllution Control Facility: 
Champion Building Products Division 
P. o. Box 10228 Lebanon, Oregon 
Eugene, Oregon 97401 

~ c. 
As: D Lessee Cj\ Owner 

Description of Pollution Control Facility: 

Glue waste recirculation 

Type of Pollution Control Facility: D Air ljl Water D Solid Waste 

Date Pollution Control Facility was completed:
0 

b cto er 1973 Placed into operation: O b cto er 1923 
Actual Cost of Pollution Control Facility: $ 14.859.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

In accordance with the provisions of ORS 468.155 et seq., it is hereby certified that the facility described herein and 
in the application referenced above is a "Pollution Control Facility" within the definition of ORS 468.155 and that 
the air and water or solid waste facility was erected, constructed or installed on or after January 1, 1967, or Janu
ary 1, 1973 respectively, and on or before December 31, 1980, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing, controlling or reducing air, water or solid waste pollution, and 
that the facility is necessary to satisfy the intents and purposes of ORS Chapters 459, 468 and the regulations there
under. 

Therefore, this Pollution Control facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly pro
vided. 

DEQ/TC-6 l-76 

. .. ·-1 . 7 

/-/,f~)--v)_/1 .-/-
- / Ll/ ~--

Signed--~------------------
/··· 

' / 

Title Joe B. Richards Chairman 

Approved by the Environmental Quality Commission on 

the 23rd day of -~S"'e"'p'-'t,,e,,,m.,,b,.,e,,_,r ____ ~ rn_J_) 



.D,( 
. ....tate of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

'(· Cert!11cate No. 1018 

11/16/79 Date ot: Issue 

Application No. T-1122 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Champion International Corp. 
Products Lebanon, Oregon Champion Building 

P. o. Box 10228 
Euoene, Oregon 97440 

As: 0 Lessee Gt Owner 

Description of Pollution Control Facility: 

Two ( 2) baghouses to control wood dust emissions from 
cyclones 1139 and 1147. 

Type of' Pollution Control Facility: 4i/ . 0 . All' No1se 0 Water .c:J Sol.id Waste Cl Ba.zardaus Waste 0 tJsed Oil 

Date Pollution Control Facility was completed: 7/1/77 Placed into operation: 8/3/77 
Actual. Cost of Pollution Control Facility: $ • 

96.094.00 
Percent of actual cost properly allocable t.o pollution control: 

80% or more 

Based upon the information contained in tha application referenced above, the Environmeneal Quality 
Commission certifies that the facility described. herein was erected, constructed or installed in 
accordance with the requirements of ORS 468.175 and subSection (1) of ORS 4~.165, and is designed for, 
and is being operated. or will operate to a substantial. extent for the purpose of preventing,_ controlling 
or reducing air, water or noise pollution or solid waste, hazardous wastes or used oil, and that it is 
necessary to satisfy the intents-. and purposes· of ORS Chapters 454, 459, 467 and 468 and rules adopted 
thereunder. 

Therefore, this Pollution control. Facility Certificate. is issued this date subject to compliance with the 
statutes of the State of Oreqon, the regulations of the Department of Environmental QUality and the 
following special conditions~ 

1- The facility shal.l. be continuously operated at maximum efficiency for the. desiqned purposa of.. 
preventing, controllinq, and reducing the type of pollution as indicated above .. 

Z. The Department of Environmental Quality shall be ilrmledi~tely notified of any proposed change in use. 
or method of operation of the facility and if, for any reason .. the facility ceases to operate for 
its. intended. pollution. control. purpose •. 

3. Any reports or monitoring data requested by the Department of Environmental Qu&llty sha.ll. be promptly 
provided. 

NOTE" - The facili.ty described herein is not e.lig:ible- to receive tax. credit. certification. as· an Energy 
Conservation Facility under the provisions of Chapter 512, Oreqon Law 1979, if the person issued 
the Ce:ctificate. el.ea.ts·. to take. the.. tax:..cz:edi.t. re.Lier. undar. ORS. 116. •. 097 or, 3.1.7..0.72-. 

Signed 
/ 

Tille 
e B. Richards, Chairman 

Approved by the Environmental Quality Commission on 

16th November 79 the _____ day a:! ____________ 19 __ 

DEQ/TC-6 10/79 



1

ttate of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Certificate No. _1_0_1_9 __ 

Date ot: Issue 
11/16/79 

T-1123 
Application No. -----

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Champion International Corporation 
Champion Building Products Lebanon, Oregon 
P. o. Box 10228 
Eugene, Oregon 97440 

As: QLessee i;;g, Owner 

Description ot Pollution Control Facility: 

Veneer dryer washdown water recirculation system. 

Type ot Pollution Control Facility: 0 Air CJ Nohe C$l water CJ Solid Waste 0 Baz&rdous Waste 0 Dsed Oil 

Date Pollution Control Facility was completed: 10/15/77 Placed into operation: 11/28/77 
Actual_ Cost of Pollution Control Facility: $ • 

50.276.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

eased upon the information contained in the application referenced above. the Environmental Quality 
COlllDlission certifies that the facility described herein was erected, constructed or installed in 
accordance with the requirements of ORS 468 .. 175 and subsection (1) of ORS 468.165, and is designed for, 
and is being operated or will operate to a substantial. extent for th& purposa of f>X'&Venting, controlling 
or reducing air, water or noise pollution or solid waste, hazardous wastes or used oil, and. that it is 
necessary to satisfy the intents·. and purposes. of ORS Chapters 454, 459, 467 and 468 a.nd rules adopted 

thereunder. 

Therefore, th.is Pol.lution Control. Facili.ty Certificate is issued this date subject ta compliance with the 
statutes of the State of Oreqon, the requlations of the Department of Environmental. Quality and the 
following special conditionsr-

1- Th& facil.ity shall. be continuousl.y operated at maximum ef.ficiency for the. designed. purpose of.. 
preventing, controlllnq, aDd reducing the type of pollution as indicated above. 

z. The Department of Environmental Quality shal.l ba immecliiiitely notified ot any proposed change in use 
or method of operation of the facility and if, for any reason, the facility ceases to opera'Ce for 
its. intended po1lution.. control. purpose •. 

J. Any reports or DK?nitorinq data requested. by the Department: o:f Environmental Quality shAll.. be· promptly 
provided. 

NOTE." - The facil~ty described.herein is not eJ.igibla· to receive tax credit certification.as.an Energy 
Conservation Facility under the provisions of Chapter 512, Oregon r..aw 1979, if the person issued 
the cez:ti.ficate. elects~ to. take. the. tax..c:cedit·. :re.UeC. under. ORS. 316.-.097 or. 3.17.~0.72 ... 

Signed 

Title Joe B. Richards Chairman 

Approved by the Environmental Quality Commission on 

the 16th day o! --'N"-o"'-"v"'e"'m"'b"'e"'r"---- 19.22-

DEQ/TC-6 10/79 



() 
·State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

·Certificate No. -=1"'0"'2=-2=--

Date ot Issue 11/16/79 

T-1127 
Application No. 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Champion International Corporation 
Champion Building Products Lebanon, 

Oreg<e P. o. Box 10228 
Eugene, Oregon 97440 

As: 0 Lessee IX Owner 

Description of Pollution Control Facility: 

Clarke Bag house for.control of sanderdust emissions. 

Type of Pollution Control Facility: .a:t Air CJ Noise Cl Water CJ solid Waste CJ Hazardau& Waste 0 TJ.aed Oil 

Date Pollution Control Facility was completed: 7/1/77 Placed into operation: 7/15/77 
Actual_ Cost of Pollution Control Facility: 

$ isl.937.oo 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based upon the info:rmation contained·in the application referenced above, the Environmental Quality 
CoDllllission certifies that the facility described. herein_ was erected, constructed or installed in 
accordance with the requirements of ORS 468 .. 175 and subsection (1) ~ ORS 468.165, and is designed for, 
and is-being operated or wili operate to a substantial. aJttent for the purpoae of preventing, controlling 
or reducinq air, water or noise pollution or solid waste, hazardous wastes or used. oil, and that it is 
necessary to satisfy the intents· and purposes- of ORS Chapters 454, 459, 467 and- 468 and rules- adopted 
therewu:ler. 

Therefore, this Pollution Control. Facility Certi.fica.te- is issued this date subject to compliance with tha 
statutes of the State of Oregon, the regulations of the Department of Environmental Quality and the 
following special conditions~ 

l- The facility shall be continuously operated at maxiJmua efficienc:y fo~ the designed purpose oL 
preventing, control.ling, and reducing the type of pollution as indicated above .. 

z.. The Department of Environmental Quality shall be immediill.tely notified of any proposed change in use. 
or method of operation of the facility and if, for any reason, the facility ceases to operate for 
its. intended pol.lution. contx:o.L. purpose •. · 

3.. Any reports or monitorinq data requested by the Department of Environmental Quality- shall. be· promptly 
provided. 

NOTE' - The facility described herein is not ali.gible to receive tax credit certification as an Energy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued 
the Cer.tificate. elects: ta take. the. tax.. credit:·. ral.ie:C. under. ORS. 316. •. 097 or. ll7-0.72 .... 

Signed 
/ 

Title ,Jqe B. Bjcbards. Chajrman 

Approved by the Environmental Quality Commission on 

the 16th day of ---'N""o"-'-v-"e""m"'b"-e=r~-- 19..lL 

DEQ/TC-6 10/79 S~l-340 



.·.c-f 
Certificate No. 13 3 6 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 12/4/81 

Application .No. T-1430 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location pf Pollution Control Facility: 
Champion International Corporatio rl 
Building Products Division 
P. o. Box 10228 Lebanon, Oregon 
Eugene, OR 97440 

As: D Lessee IX Owner 

Description of Pollution Control Facility: 

A wastewater recirculation system consisting of a Liquatex 
separator with a 1 1/2 Hp pump, a 15 Hp recirculation pump, piping, 
an 8 'x8 'x8' concrete sump with a Brill oil skimmer and a 5 Hp pl:imp. 

Type of Pollution Control Facility: 0 Air 0 Noise *1 Water 0 Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 
Nov. 1979 

Placed into operation: 
Nov. 1979 

Actual Cost of Pollution Control Facility: $ 35,735.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described her.ein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, !or any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title _ _,,J,_,o"'e~_,,B7/,_·~R=i,,c,.,h~a=r_,,d..,,s,_,_, _,,Cc;_h..,a,,.1=· :r.,,m,,a"'n,_._ __ 

Approved by the Environmental Quality Commission· on· 

the _ _,4'-'t"'h"----- day of __ D_e_c~e~m~b~e~r ____ , 192.1 

DEQ;TC-6 10/79 SP•07063-340 



Certificate No. J 339 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 12/4 /81 

Application No. T- 1 4 3 3 

POLLUTION CONTROL FACILITY CERTIFICATE 

. 

Issued To: 
International 

Location of Pollution Control Facility: 
Champion Corp. 
Building Products Division 
P. o. Box 10228 Lebanon, Oregon 
Eugene, OR 97440 

As: D Lessee XJ Owner 

Description of Pollution Control Facility: 

Ducting of veneer dryer exhaust gases from six dryers to a 
hogged fuel boiler for incineration. 

Type of Pollution Control Facility: IX Air D Noise O Water D Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: May 1978 Placed into operation: Sept. 1, 197 
Actual Cost of Pollution Control Facility: $ 484,699.00 
Percent of actual cost properly allocable to pollution control: 

80% or more 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of pr~venting, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

DEQ;TC-6 10/79 

Signed 

.J 
! 

/ ,_,/'1 ( 
! .J'V '/ I ,/ ) / 'J1. ( ..--h--v 

Title __ J_o_e_B_._R_i_· _c_h_a-'{_d_· _s..:1_C_h_a_i_r_m_a_n __ _ 

Approved by the Environmental Quality Commission on 

4th December 81 
the----- day of-----------• 19 __ , 



( Certificate No. _9~4~8 __ _ 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue 12/15/78 

Application No. T- l 026 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Champion International Corporation 
Champion Building Products P.O. Box 248 
p .0. Box 10228 Idanha, Oregon 97350 
Euqene, Oreqon 97440 

As: D Lessee a owner 

Description of Pollution Control Facility: 

Hog fuel preparation system consisting of (l) Lamb Grays Harbor Hammer Hog 
(sin 76115-1), electric motor and related equipment, and (2) Peerless 42.5 
unit mono bin, conveyors and related equipment. 

Type of Pollution Control Facility: 0 Air O Noise D Water l6I Solid Waste 

Date Pollution Control Facility was completed: September l, 19 7 7 Placed into operation: S eD t • 
l ' 1977 

Actual Cost of Pollution Control Facility: 
$ ?11? 111111 <? . 

Percent of actual cost properly allocable to pollution control: 

100% 

In accordance with the provisions of ORS 468.155 et seq., it is hereby certified that the facility described herein and 
in the application referenced above is a "Pollution Control Facility" within the definition of ORS 468.155 and that the 
air or water facility was constructed on or after January 1, 1967, the solid waste facility was under construction on 
or after January 1, 1973, or the noise facility was constructed on or after January 1, 1977, and the facility is designed 
for, and is being operated or will operate to a substantial extent for the purpose of preventing, controlling or re
ducing air, water, noise or solid waste pollution, and that the facility is necessary to satisfy the intents and purposes 
of ORS Chapter 459, 467 or 468 and the regulations adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

L The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly pro
vided. 

Signed 

7 
' " ' /',· ; ' :··, t. ' /. . /~-r - _C.L-·-/L--...:C..,_ 

( 

Title Joe 3. Richards, Chairman 

Approved by the Environmental Quality Commission on 

15th Dece1.1ber 78 the--'-..:.....- day of------------· 19 __ . 

DEQ/TC-6 10/77 SP"54311-340 



DEQ-46 

VICTOR ATIYEH 
GOVERNOR 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item E, November 22, 1985 

Request for Authorization to Conduct a Public Hearing on 
Proposed Hazardous Waste Management Fees OAR 340-105-120 

The Comprehensive Environmental Response, Compensation, and Liability Act 
of 1980 (also known as CERCLA or Superfund) established a national program 
for cleaning up uncontrolled hazardous waste sites. Funded by a 
combination of taxes on petroleum products, forty-two industrial chemicals, 
and federal tax dollars, CERCLA also requires state matching funds before a 
federally funded cleanup can begin. For a site located on private land, 
the state match is 10% of the construction costs and first year operating 
costs. For a site on publicly-owned land, the state match is 50%. After 
the first year, the operating and maintenance requirements must be fully 
funded by the state. 

Over the last five years, five Oregon sites have been placed on the 
National Priorities list for possible detailed investigation and/or 
remedial action under the federal Superfund program. The five sites are: 



EQC Agenda Item E 
November 22, 1985 
Page 2 

Site/City 

United 
Chrome, 
Corvallis 

Gould Battery, 
Portland 

Martin 
Marietta, 
The Dalles 

Umatilla 
Army Depot, 
Hermiston 

Teledyne Wah 
Chang, Albany 

Principal 
Contaminant 

Hexavalent 
chrome 

Lead 

Cyanide 

Nitrates 

Radio
activity 

Project 
Status 

Remedial Investigation/ 
feasibility study 
completed 

Remedial Investigation/ 
feasibility study 
underway 

Remedial investigation/ 
feasibility study 
underway 

Preliminary Assessment 
completed 

Preliminary Assessment 
completed 

Probable 
Funding of 
Remedial Action 

Federal funds 

Responsible 
party 
(Gould) 

Responsible 
party 
(Martin 
Marietta) 

Responsible 
Party 
(Department of 
Defense) 

Responsible 
party 
(Teledyne 
Wah Chang) 

Based on the Remedial Investigation/Feasibility study completed for United 
Chrome, the remedial action may cost 2 million dollars to implement. The 
preferred alternative is yet to be selected, therefore, final plans and 
cost estimates have yet to be prepared. Since the City of Corvallis owns 
the land upon which the leased facility sits, the state• s share is at least 
50% or one (1) million dollars. The cost may be more since several of the 
alternatives include a 3-10 year program for treating groundwater which 
would require 100% state funding after the first year. Faced with a 
declining market for its services (United Chrome was heavily dependent on 
the wood products industry for business) and escalating cleanup liability 
costs, United Chrome voluntarily dissolved recently. 
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In anticipation of several federally funded cleanup projects being 
undertaken in Oregon, the Department approached the 1985 Legislature with a 
bill (HB 2146) to create a permanent financing mechanism for a State CERCLA 
matching account. Although originally patterned similar to the industry 
fees in the federal CERCLA program (a tax on petroleum products and 
industrial chemicals), after extensive debate a tax on hazardous waste and 
polychlorinated biphenyl (PCB) disposal was adopted. Chapter 733, Oregon 
Laws 1985 became effective September 20, 1985 and imposes a $10 per dry 
weight ton fee on operators of hazardous waste and PCB incineration and 
disposal facilities. At this time only one facility in Oregon, the 
Arlington Hazardous Waste Disposal facility, will be subject to this fee 
requirement. The hazardous waste management fees collected will be 
deposited in Oregon's CERCLA matching account. 

Section 19 of Chapter 733 further directs that the fees shall be calculated 
in the same manner as provided in Section 231 of CERCLA (see Attachment 
VI). Since Section 231 per se does not include any formula for calculating 
the fee, inquiries were made to the federal Internal Revenue Service (the 
agency designated to collect the fees) and the Environmental Protection 
Agency. Neither agency has developed any guidance on how to determine "dry 
weight ton. 11 The EPA representative indicated that they tried in 1983, but 
because of the heterogenous nature of hazardous waste could not develop a 
practical definition. The EPA representative further indicated that should 
Congress reauthorize this provision, it sunseted on September 30, 1985, 
Congress is prepared to change "dry weight ton" to "wet weight ton." Wet 
weight would be defined as the weight in tons as measured at the time of 
delivery to a disposal site. 

Considering there is no guidance available from either EPA or the federal 
IRS, its incumbent upon Oregon to adopt a rule setting out the procedure to 
calculate the proposed hazardous waste management fee. 

Therefore, the proposed rule OAR 340-105-120, is the subject of this agenda 
item. 

Discussion 

The Department proposes to amend OAR 340 - Division 105 by adding a new 
rule OAR 340-105-120 relating to hazardous waste management fees. 

Alternatives and Evaluation 

The proposed amendment to OAR 340- Division 105 is a codification of 
statutory changes contained in Section 19(1) of Chapter 733, Oregon 
Laws 1985 and includes a definition of dry weight ton. In the absence of 
any federal guidance on calculating fees under CERCLA, and considering 
EPA' s inability to define "dry weight ton" in 1983, the Department proposed 
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that "dry weight ton" mean actual weight as measured at the time of 
delivery. Since Chem-Security Systems, Inc. has previously installed a 
truck scale, they are capable of implementing this proposed rule on January 
1, 1986 without any capitol expenditure being required. 

The Department proposes to solicit public comments (Attachment IV) on the 
proposed rule prior to presenting a final recommendation to the Commission. 

Summary 

1. The federal Superfund program (CERCLA) currently requires a state 
match in order for a federal funded hazardous waste cleanup project to 
be undertaken in a state. 

2. Section 19(1) of Chapter 733, Oregon Laws 1985 established a State 
CERCLA matching account to be financed by a $10 per dry weight ton fee 
on hazardous waste and PCB incinerated or disposed of. 

3. Section 19(1) further directs that the fee shall be calculated in the 
same manner as provided in Section 231 of CERCLA. 

4. Since neither EPA or federal IRS defined "dry weight ton" the 
Department must come up with its own definition. The Department 
proposed that dry weight ton mean actual weight as measured at time of 
delivery to the Arlington disposal site. 

5. The attached proposed rule, OAR 340-105-120 codifies Section 19(1) of 
Chapter 733, Oregon Laws 1985 and defines how to calculate the 
hazardous waste management fee. 

Director's Recommendation 

Based on the summation, it is recommended that the Commission authorize a 
public hearing to take testimony on proposed rule OAR 340-105-120. 

Attachments I. 
II. 
III. 
IV. 
v. 
VI. 

1i\_~~ 
Fredir~sen 

Statement of Need for Rule 
Statement of Land Use Consistency 
Proposed Rule OAR 340-105-120 
Draft Public Notice of Rule 
Chapter 733, 1985 Oregon Laws (HB 2146) 
Section 231 of CERCLA 

Richard P. Reiter:f 
229-5774 
October 29, 1985 
ZF462 



Attachment I 
Agenda Item No. E 
11-22-85 EQC Meeting 

Before the Environmental Quality Commission of the State of Oregon 

In the Matter of 
Proposed Rule 
OAR 340-105-120 

Statutory Authority 

) 
) 
) 

Statement of Need for 
Proposed Rule and Fiscal 
and Economic Impact 

Section 19( 1) of Chapter 733, Oregon Laws 1985 imposes a $10 per dry weight 
ton fee on hazardous waste and PCB incinerated and disposed of. 

Section 5(3) of Chapter 733, Oregon Laws 1985 directs the Environmental 
Quality Commission to adopt any rules necessary to carry out the 
provisions of Chapter 733. 

Need for the Rule 

Proposed rule OAR 340-105-120 codifies Section 19(1) of Chapter 733, Oregon 
Laws 1985 and defines dry weight ton. In the absence of any EPA or federal 
IRS guidance, dry weight ton is defined to be actual weight as measured at 
the time of delivery to a disposal facility. 

Principal Documents Relied Upon 

Chapter 733, Oregon Laws 1985 
Comprehensive Environmental Response, Compensation and Liability Act of 
1980 

Fiscal and Economic Impact 

A $10 a ton increase in disposal charges at the Arlington Disposal Site 
would raise the average per ton disposal costs from $200 to $210 or about 
5%. In calendar year 1983, approximately 32,000 tons of wastes were 
disposed of at the Arlington Disposal site. Approximately 30% of that 
came from Oregon companies or about 9600 tons. At 9600 tons, Oregon 
companies would have payed $96,000 into the Oregon CERCLA matching 
account. Out-of-state companies utilizing the Arlington Disposal site 
would have paid $224,000 into the CERCLA matching Account. 

\ 

With the exception of small quantity generators, the burden would fall 
evenly on all generators in proportion to the weight of hazardous waste or 
PCBs incinerated or disposed of. Small quantity generators disposing of 
exempted quantities at local landfills would not be affected since the fee 
is payable only by operators of facilities subject to the interim status or 
permitting requirements of the hazardous waste program. 

ZF462 .I 



Attachment II 
Agenda Item E 
11-22-85 EQC Meeting 

Before the Environmental Quality Commission of the State of Oregon 

In the Matter of Proposed 
Rule OAR 340-105-120 

) Land Use Consistency 

The proposed rule does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

ZF462.II 



Hazardous Waste Management Fee 

Proposed Rule 
OAR 340-105-120 

Attachment III 
Agenda Item E 
11-22-85 EQC Meeting 

340-105-120 1) Except as provided by subsection (2) of this section, 
beginning January 1, 1986, every person who operates a facility for the purpose 
of disposing of hazardous waste or polychlorinated biphenyl (PCB) that is 
subject to interim status or a license issued under ORS 459.410 to 459.450 and 
459.460 to 459.690 shall pay a monthly hazardous waste management fee by the 
45th day after the last day of each month in the amount of $10 per dry weight 
ton of hazardous waste or PCB brought into the facility for treatment by 
incinerator or for disposal by landfill at the facility. 

2) When the balance in the Comprehensive Environmental Response, 
Compensation and Liability Act Matching Fund reaches $500,000 minus any moneys 
approved for obligation under subsection 3 of Section 20 of Chapter 733, Oregon 
Laws 1985, payment of fees required by subsection ( 1) of this section shall be 
suspended upon written notice from the Department. Payment of fees shall 
resume upon written notice from the Department when approval of funds by the 
Legislative Assembly or the Emergency Board decrease the balance in the fund to 
$150,000 or lower. 

3) The term hazardous wastes includes any residue or hazardous waste as 
defined in OAR 340 - Division 101 or 40 CFR Part 261 handled under the 
authority of interim status or a management facility permit • 

. 4) The term PCB shall have the meaning given to it in OAR 340 -
Division 110. 

5) The term "ton" means 2000 pounds. 
6) The term "dry weight ton" means weight of waste, including containers, 

in tons determined at the time of receipt at a hazardous waste or PCB 
management facility. 

7) In the case of a fraction of a ton, the fee imposed by 
subsection (1) of this section shall be the same fraction of the amount of such 
fee imposed on a whole ton. 

8) Every person subject to the fee requirement of subsection 1 of this 
section shall record actual weight of any hazardous waste and PCB received for 
treatment by incinerator or disposal by landfilling. Beginning January 1, 
1986, the scale shall be licensed in accordance with ORS Chapter 618 by the 
Weights and Measures Division of the Department of Agriculture. 

9) Accompanying each monthly, payment shall be a detailed record identifying 
the basis for calculating the fee that is keyed to the monthly waste receipt 
information report required by OAR 340-104-075(2)(c) and (2)(d). 

10) All fees shall be made payable to the Department of Environmental 
Quality. All fees received by the Department of Environmental Quality shall be 
paid into the State Treasury and credited to the Comprehensive Environmental 
Response, Compensation and Liability Act Matching Fund. 

ZF462.3 



Oregon Department of Environmental Quality 

Attachment IV 
Ao:enda Item E 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

BACKGROUND 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/16/84 

Proposed Rule Regarding Hazardous Waste Management Fees 

Date Prepared: 
Hearing Date: 
Comments Due: 

October 28, 1985 
January 6, 1986 
January 6, 1986 

Persons who operate hazardous waste and PCB incinerators and 
disposal sites and their customers. 

Chapter 733, Oregon Laws 1985, Section 19(1) requires the 
Department to collect a $10 per dry weight ton fee on all 
hazardous waste and PCB incinerated or land disposed of in the 
state. The collected fees will be used to create an Oregon 
Comprehensive Environmental Response, Compensation and Liability 
Act Matching Fund to be used to meet the state's match on 
federally funded superfund cleanups. 

A rule, OAR 340-105-120, to implement Section 19(1) Chapter 733 
Oregon Laws 1985. Collection of the hazardous waste management 
fee would begin January 1, 1986. 

0 Every operator of a facility incinerating or land disposing 
of hazardous waste and PCBs shall pay a $10 per dry weight 
ton hazardous waste management fee beginning January 1, 1986. 

o 11Ton 11 shall mean 2 ,ODO pounds 

o "Dry weight ton" means weight of waste, including 
containers, in tons determined at the time of receipt at a 
hazardous waste or PCB management facility. 

o Hazardous waste and PCB received by a facility shall be 
weighed as a basis for calculating the monthly fee. 

A public hearing to receive oral comments is scheduled for: 

Monday, January 6, 1986 
10:00 a.m. 
DEQ Portland Headquarters 
Room 1400 
522 S.W. Fifth Avenue 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



Attachment IV 
Agenda Item E 
Page 2 

WHAT IS THE 
NEXT STEP: 

ZF462.IV 

Written comments should be submitted at the public hearing or 
sent to DEQ, Hazardous and Solid Waste Division, Attn: Richard 
Reiter, P.O. Box 1760, Portland, OR 97207 by January 6, 1986. 

For more information, or to receive a copy of the proposed rules, 
contact: 

Richard Reiter at 229-5774 or toll-free at 1-800-452-4011. 

After the pubic hearing, DEQ will evaluate the comments, prepare 
response to comments, and make a recommendation to the 
Environmental Quality Commission on January 31, 1986. 
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Attachment V 
Agenda Item E 
11-22-85 EQC Meeting 

OREGON LAWS 1985 Chap. 733 

amount contributed by that person or political commit
tee. 

(C) More than $50 to a political committee support
ing or opposing both a candidate for state-wide office or a 
state-wide measure and a candidate for other than state
wide office or a measure other than a state-wide measure, 
and the total amount contributed by that person or 
political committee. 

The statement may list as a single item the total amount 
of other contributions, but shall specify how those contri
butions were obtained. [As used in this paragraph, "addr
ess" includes street number, and name or rural route 
number, city and state.] 

(b) Under expenditures, all expenditures made, show
ing the amount and purpose of each. Each expenditure in 
an amount of more than $50 shall be vouched for by a 
receipt or canceled check or an accurate copy of the 
receipt or check. A statement filed under ORS 260.058, 
260.063, 260.068 or 260.073 shall list the name of any 
person to whom expenditures were made totaling $100 or 
more, and the total amount of all expenditures. 

(c) Separately, all contributions made by the candi
date or political committee to any other candidate or 
political committee. 

(d) All loans, whether repaid or not, made to 
the candidate or political committee. The state
ment shall list the name and address of each person 
shown as a cosigner or guarantor on a loan and the 
amount of the obligation undertaken by each 
cosigner or guarantor. The statement also shall list 
the name of the lender holding the loan. 

(2) Anything of value paid for or contributed by any 
person shall be listed as both a contributjon and an 
expenditure by the candidate or committee for whose 
benefit the payment or contribution was made. 

(3) Expenditures made by an agent of a political 
committee on behalf of the committee shall be reported in 
the same manner as if the expenditures had been made by 
the committee itself. 

(4) As used in this section, "address" includes 
street number and name or rural route number, 
city and state. 

SECTION 6. ORS 260.993 is amended to read: 
260.993. (1) Except as provided in subsections (2) to 

(6) of this section, violation of any provision of this 
chapter is a Class A misdemeanor. 

(2) The penalty for violation of ORS 260.532 is 
limited to that provided in subsections (5) and (7) of that 
section. 

(3) Violation of ORS 260.555, 260.575, 260.615, 
260.645 or 260.715 is a Class C felony. 

(4) Violation of ORS 260.705 is a Class B misde
meanor. 

[(5) Violation of ORS 260.585 is a Class C misde
meanor.] 

1683 

[(6)] (5) Violation of ORS 260.560 or 260.685 (1) is 
punishable by a fine of not more than $250. 

[(7)] (6) Violation of any provision of Oregon Revised 
Statutes relating to the conduct of any election or to 
nominations, petitions, filing or any other matter prelimi
nary to or relating to an election, for which no penalty is 
otherwise provided, is punishable by a fine of not more 
than $250. 

SECTION 7. ORS 260.585 is repealed. 
Approved by the Governor July 13, 1985 
Filed in the office of Secretary of State July 15, 1985 

CHAPTER733 

AN ACT HB 2146 

Relating to environment; creating new prov1s1ons; 
amending ORS 401.025 and 468.070; repealing ORS 
468.810; and appropriating money. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. As used in sections 1 to 20 of this Act: 
(1) "Barrel" means 42 U.S. gallons at 60 degrees 

Fahrenheit. 
(2) "Cleanup" means the containment, collection, 

removal, treatment or disposal of oil or hazardous mate
rial; site restoration; and any investigations, monitoring, 
surveys, testing and other information gathering required 
or conducted by the department. 

(3) "Cleanup costs" means all costs associated with 
the cleanup of a spill or release incurred by the state, its 
political subdivision or any person with written approval 
from the department when implementing ORS 459.685, 
468.800 or sections 1 to 20 of this Act. 

(4) "Commission" means the Environmental Quality 
Commission. 

(5) "Department" means the Department ofEI)viron
mental Quality. 

(6) "Director" means the Director of the Department 
of Environmental Quality. 

(7) "Hazardous material" means one of the following: 
(a) A material designated by the commission under 

section 6 of this Act. 
(b) Hazardous waste as defined in ORS 459.410. 
( c) Radioactive waste and material as defined in 0 RS 

469.300 and 469.530 and radioactive substances as 
defined in ORS 453.005. 

(d) Communicable disease agents as regulated by the 
Health Division under ORS chapters 431 and 433. 

(e) Hazardous substances designated by the United 
States Environmental Protection Agency under section 
311 of the Federal Water Pollution Control Act, P.L. 
92-500, as amended. 

(8) "Oils" or "oil" includes gasoline, crude oil, fuel oil, 
diesel oil, lubricating oil, sludge, oil refuse and any other 
petroleum related product. 
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(9) "Person" means an individual, trust, firm, joint 
stock company, corporation, partnership, association, 
municipal corporation, political subdivision, interstate 
body, the state and any agency or commission thereof and 
the Federal Government and any agency thereof. 

(10) "Remedial action" means a permanent action 
taken to prevent or minimize the future spill or release of 
oil or hazardous material to prevent the oil or hazardous 
material from migrating and causing substantial danger 
to present or future public health, safety, welfare or the 
environment. "Remedial action" includes but is not lim
ited to: 

(a) Actions taken at the location of the spill or release 
such as storage, confinement, perimeter protection using 
dikes, trenches or ditches, clay cover, neutralization, 
cleanup of spilled or released oil or hazardous materials, 
recycling or reuse, diversion, destruction, segregation of 
reactive wastes, dredging or excavation; repair or replace
ment of leaking containers, collection of leachate and 
runoff, onsite treatment or incineration, provision of 
alternate water supplies, and any monitoring reasonably 
required to assure protection of the public health, safety, 
welfare or the environment. 

(b) Offsite transport of oil or hazardous material. 
(c) The storage, treatment, destruction or secure 

disposal offsite of oil or hazardous material under section 
11 of this Act. 

(11) "Reportable quantity" means one of the follow
ing: 

(a) A quantity designated by the commission under 
section 5 of this Act. 

(b) The lesser of: 
(A) The quantity designated for hazardous sub

stances by the United States Environmental Protection 
Agency pursuant to section 311 of the Federal Water 
Pollution Control Act, P.L. 92-500, as amended; 

(B) The quantity designated for hazardous waste 
under ORS chapter 459; 

(C) Any quantity of radioactive material, radioactive 
substance or radioactive waste; 

(D) If spilled into waters of the state, or escape into 
waters of the state is likely, any quantity of oil that would 
produce a visible oily slick, oily solids, or coat aquatic life, 
habitat or property with oil, but excluding normal dis
charges from properly operating marine engines; or 

(E) If spilled on land, any quantity of oil over one 
barrel. 

(c) Ten pounds unle.ss otherwise designated by the 
commission under section 5 of this Act. 

(12) "Respond" or "response" means: 
(a) Actions taken to monitor, assess and evaluate a 

spill or release or threatened spill or release of oil or 
hazardous material; 

(b) First aid, rescue or medical services, and fire 
suppress1on; or 

(c) Containment or other actions appropriate to pre
vent, minimize or mitigate damage to the public health, 
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safety, welfare or the environment which may result from 
a spill or release or threatened spill or release if action is 
not taken. 

(13) "Spill or release" means the discharge, deposit, 
injection, dumping, spilling, emitting, releasing, leaking 
or placing of any oil or hazardous material into the air or 
into or on any land or waters of the state, as defined in 
ORS 468.700, except as authorized by a permit issued 
under ORS chapter 454, 459, 468 or 469 or federal law or 
while being stored or used for its intended purpose. 

(14) "Threatened spill or release" means oil or haz
ardous material is likely to escape or be carried into the air 
or into or on any land or waters of the state. 

SECTION 2. Subject to policy direction by the 
commission, the department may: 

(1) Conduct and prepare independently or in coopera
tion with others, studies, investigations, research and 
programs pertaining to the containment, collection, 
removal or cleanup of oil and hazardous material. 

(2) Advise, consult, participate and cooperate with 
other agencies of the state, political subdivisions, other 
states or the Federal Government, in respect to any 
proceedings and all matters pertaining to responses, 
remedial a&tions or cleanup of oil and hazardous material 
IU)d financing of cleanup costs, including radioactive 
waste, materials and substances otherwise subject to ORS 
chapters 453 and 469. 

(3) Employ personnel, including specialists, consul
tants and hearing officers, purchase materials and sup
plies and enter into contracts with public and private 
parties necessary to carry out the provisions of sections 1 
to 20 of this Act. 

(4) Conduct and supervise educational programs 
about oil and hazardous material, including the prepara
tion and distribution of information regarding the con
tainment, collection, removal or cleanup of oil and 
hazardous material. 

(5) Provide advisory technical consultation and serv
ices to units of local government and to state agencies. 

(6) Develop and conduct demonstration programs in 
cooperation with units oflocal government. 

(7) Perform all other acts necessary to carry out the 
duties, powers and responsibilities of the department 
under sections 1 to 20 of this Act. 

SECTION 3. Nothing in sections 1 to 20 of this Act 
is intended to grant the Environmental Quality Commis
sion or the Department of Environmental Quality author
ity over any radioactive substance regulated by the Health 
Division under ORS chapter 453, or any radioactive 
material or waste regulated by the Department of Energy 
or Energy Facility Siting Council under ORS chapter 469. 

SECTION 4. (1) In accordance with the applicable 
provisions of ORS 183.310 to 183.550, the Environmental 
Quality Commission shall adopt an oil and hazardous 
material emergency response master plan consistent with 
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the plan adopted by the Interagency Hazard Communica
tions Council pursuant to the provisions of chapter 696, 
Oregon Laws 1985 (Enrolled House Bill 3005), and after 
consultation with the Interagency Hazard Communica
tions Council, the Oregon State Police, the Oregon Fire 
Chiefs Association and any other appropriate agency or 
organization. 

(2) The master plan adopted under subsection (1) of 
this section shall include but need not be limited to 
provisions for ongoing training programs for local govern
ment and state agency employes involved in response to 
spills or releases of oil and hazardous material. The 
department may coordinate its training programs with 
emergency response training programs offered by local, 
state and federal agencies, community colleges and 
institutes of higher education and private industry in 
order to reach the maximum number of employes, avoid 
unnecessary duplication and conserve limited training 
funds. 

SECTION 5. In accordance with applicable provi
sions of ORS 183.310 to 183.550, the commission may 
adopt rules including but not limited to: 

(1) Provisions to establish that quantity of oil or 
hazardous material spilled or released which shall be 
reported under section 7 of this Act. The commission may 
determine that one single quantity shall be the reportable 
quantity for any oil or hazardous material, regardless of 
the medium into which the oil or hazardous material is 
spilled or released. 

(2) Establishing procedures for the issuance, modifi
cation and termination of permits, orders, collection of 
recoverable costs and filing of notifications. 

(3) Any other provision consistent with the provi
sions of this Act that the commission considel'S necessary 
to carry out this Act. 

SECTION 6. (1) By rule, the comm1ss1on may 
designate as a hazardous material any element, com
pound, mixture, solution or substance which when spilled 
or released into the air or into or on any land or waters of 
the state may present a substantial danger to the public 
health, safety, welfare or the environment. 

(2) Before designating a substance as hazardous 
material, the commission must find that the hazardous 
material, because of its quantity, concentration or phys
ical or chemical characteristics may pose a present or 
future hazard to human health, safety, welfare or the 
environment when spilled or released. 

SECTION 7. Any person owning or having control 
over any oil or hazardous material who has knowledge of a 
spill or release shall immediately notify the Emergency 
Management Division as soon as that person knows the 
spill or release is a reportable quantity. 

SECTION 8. Any person owning or having control 
over any oil or hazardous material spilled or released or 
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threatening to spill or release shall be strictly liable 
without regard to fault fm the spill or release or threat
ened spill or release. However, in any action to recover 
damages, the person shall be relieved from strict liability 
without regard to fault if the person can prove that the 
spill or release of oil or hazardous material was caused by: 

(1) An act of war or sabotage or an act of God . 
(2) Negligence on the part of the United States 

Government or the State of Oregon. 
(3) An act or omission of a third party without regard 

to whether any such act or omission was or was not 
negligent. 

SECTION 9. (1) Any person liable for a spill or 
release or threatened spill or release under section 8 of this 
Act shall immediately clean up the spill or release under 
the direction of the department. The department may 
require the responsible person to undertake. such investi
gations, monitoring, surveys, testing and other informa
tion gathering as the department considers necessary or 
appropriate to: 

(a) Identify the existence and extent of the spill or 
release; 

(b) Identify the source and nature of oil or hazardous 
material involved; and 

(c) Evaluate the extent of danger to the public health, 
safety, welfare or the environment. 

(2) If any person liable under section 8 of this Act 
does not immediately commence and promptly and ade
quately complete the cleanup, the department may clean 
up, or contract for the cleanup of the spill or release or the 
threatened spill or release. 

(3) Whenever the department is authorized to act 
under subsection (2) of this section, the department 
directly or by contract may undertake such investiga
tions, monitoring, surveys, testing and other information 
gathering as it may deem appropriate to identify the 
existence and extent of the spill or release, the source and 
nature of oil or hazardous material involved and the 
extent of danger to the public health, safety, welfare or the 
environment. In addition, the department directly or by 
contract may undertake such planning, fiscal, economic, 
engineering and other studies and investigations it may 
deem appropriate to plan and direct clean up actions, to 
recover the costs thereof and legal costs and to enforce the 
provisions of this Act. 

SECTION 10. (1) If the commission finds that a 
proposed remedial action cannot meet any of the require
ments of ORS chapter 459 or 468 or any rule adopted 
under ORS chapter 459 or 468, the commission may issue 
a variance. 

(2) The commission may issue a variance under 
subsection (1) of this section if: 

(a) Special conditions exist that render strict com
pliance unreasonable, burdensome or impractical; 
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(b) Strict compliance would result in substantial 
delay or preventing a remedial action from being under
taken; or 

(c) The public health, safety, welfare and the environ
ment would be protected. 

SECTION 11. The director may allow a person to 
store, treat, destroy or dispose of offsite oil or hazardous 
material in lieu of other remedial action if the director 
determines that: 

(1) Such actions are more cost effective than other 
remedial actions; or 

(2) Are necessary to protect the public health, safety, 
welfare or the environment from a present or potential 
risk which may be created by further exposure to the 
continued presence of oil or hazardous material. 

SECTION 12. (1) In order to determine the need for 
response to a spill or release or threatened spill or release 
under this Act, or enforcing the provisions of this Act, any 
person who prepares, manufactures, processes, packages, 
stores, transports, handles, uses, applies, treats or dis
poses of oil or hazardous material shall, upon the request 
of the department: 

(a) Furnish information relating to the oil or haz
ardous material; and 

(b) Permit the department at all reasonable times to 
have access to and copy, records relating to the type, 
quantity, storage locations and hazards of the oil or 
hazardous material. 

(2) In order to carry out subsection (1) of this section, 
the department may enter to inspect at reasonable times 
any establishment or other place where oil or hazardous 
material is present. 

SECTION 13. (1) In order to determine the need for 
response to a spill or release or threatened spill or release 
under this Act, any person who prepares, manufactures, 
processes, packages, stores, transports, handles, uses, 
applies, treats or disposes of oil or hazardous material 
shall, upon the request of any authorized local govern
ment official, permit the official at all reasonable times to 
have access to and copy, records relating to the type, 
quantity, storage locations and hazards of the oil or 
hazardous material. 

(2) In order to carry out subsection (1) of this section 
a local government official may enter to inspect at reason
able times any establishment or other place where oil or 
hazardous material is present. 

(3) As used in this section, "local government official" 
includes but is not limited to an officer, employe or 
representative of a county, city, fire department, fire 
district or police agency. 

SECTION 14. (1) The Oil and Hazardous Material 
Emergency Response and Remedial Action Fund is estab
lished separate and distinct from the General Fund in the 
State Treasury. As permitted by federal court decisions, 
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federal statutory requirements and administrative deci
sions, after payment of associated legal expenses, moneys 
not to exceed $2.5 million received by the State of Oregon 
from the Petroleum Violation Escrow Fund of the United 
States Department of Energy that is not obligated by 
federal requirements to existing energy programs shall be 
paid into the State Treasury and credited to the fund. 

(2) The State Treasurer shall invest and reinvest 
moneys in the Oil and Hazardous Material Emergency 
Response and Remedial Action Fund in the manner 
provided by law. 

(3) The moneys in the Oil and Hazardous Material 
Emergency Response and Remedial Action Fund are 
appropriated continuously to the Department of Environ
mental Quality to be used in the manner described in 
section 15 of this Act. 

SECTION 15. Moneys in the Oil and Hazardous 
Material Emergency Response and Remedial Action 
Fund may be used by the Department of Environmental 
Quality for the following purposes: I! 

(1) Training local government employes involved in . 
response to spills or releases of oil and hazardous material. · .. 

(2) Training of state agency employes involved in 
response to spills or releases of oil and hazardous material. 

(3) Funding actions and activities authorized by sec
tion 9 of this Act, ORS 459.685, 468.800 and 468.805. 

( 4) Providing for the general administration of sec
tions 1 to 20 of this Act including the purchase of 
equipment and payment of personnel costs of the depart-
ment or any other state agency related to the enforcement 1. 

of this Act. I 
SECTION 16. (1) If a person required to clean up oil t 

or hazardous material under section 9 of this Act fails or [' 
refuses to do so, the person shall be responsible for the 
reasonable expenses incurred by the department in carry- l,i 

ing out section 9 of this Act. 
(2) The department shall keep a record of all expenses 

incurred in carrying out any cleanup projects or activities 
authorized under section 9 of this Act, including charges 
for services performed and the state's equipment and 
materials utilized. 

(3) Any person who does not make a good faith effort 
to clean up oil or hazardous material when obligated to do 
so under section 9 of this Act shall be liable to the 
department for damages not to exceed three times the 
amount of all expenses incurred by the department. 

( 4) Based on the record compiled by the department 
under subsection (2) of this section, the commission shall 
make a finding and enter an order against the person 
described in subsection (1) or (3) of this section for the 
amount of damages, not to exceed treble damages, and the 
expenses incurred by the state in carrying out the action 
authorized by this section. The order may be appealed in 
the manner provided for appeal of a contested case order 
under ORS 183.310 to 183.550. 
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(5) If the amount of state incurred expenses and 
damages under this section are not paid by the responsible 
person to the department within 15 days after receipt of 
notice that such expenses are due and owing, or, if an 
appeal if filed within 15 days after the court renders its 
decision if the decision affirms the order, the Attorney 
General, at the request of the director, shall bring an 
action in the name of the State of Oregon in a court of 
competent jurisdiction to recover the amount specified in 
the notice of the director. 

SECTION 17. (1) In addition to any other penalty 
provided by law, any person who violates a provision of 
sections 1 to 20 of this Act, or any rule or order entered or 
adopted under sections 1 to 20 of this Act, may incur a 
civil penalty not to exceed $10,000. Each day of violation 
shall be considered a separate offense. 

(2) The civil penalty authorized by subsection (1) of 
this section shall be established, imposed, collected and 
appealed in the same manner as civil penalties are estab
lished, imposed, collected and appealed under ORS 
468.090 to 468.125, except that a penalty collected under 
this section shall be deposited to the fund established in 
section 14 of this Act. 

SECTION 18. Violation of a provision of this Act or 
of any rule or order entered or adopted under this Act is 
punishable, upon conviction, by a fine of not more than 
$10,000 or by imprisonment in the county jail for not 
more than one year or both. Each day of violation shall be 
considered a separate offense. 

SECTION 19. (1) Except as provided by subsection 
(2) of this section, beginning on January 1, 1986, every 
person who operates a facility for the purpose of disposing 
of hazardous waste or PCB that is subject £0 interim 
status or a license issued under ORS 459.410 to 459.450 
and 459.460 to 459.690 shall pay a monthly hazardous 
waste management fee by the 45th day after the last day 
of each month in the amount of$10 per dry-weight ton of 
hazardous waste or PCB brought into the facility for 
treatment by incinerator or for disposal by landfill at the 
facility. Fees under this section shall be calculated in the 
same manner as provided in section 231 of the federal 
Comprehensive Environmental Response, Compensation 
and Liability Act, P.L. 96-510, as amended. 

(2) When the balance in the Comprehensive Environ
mental Response, Compensation and Liability Act 
Matching Fund established in section 20 of this Act 
reaches $500,000 minus any moneys approved for obliga
tion under subsection (3) of section 20 of this Act, 
payment of fees under subsection (1) of this section shall 
be suspended. Payment of fees shall resume upon 
approval of funds by the Legislative Assembly or the 
Emergency Board to the department sufficient to 
decrease the balance in the fund to $150,000 or lower. 

(3) If payment of fees is to be suspended or resumed 
under subsection (2) of this section, the department shall 
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give reasonable notice of the suspension or resumption to 
every person obligated to pay a fee under subsection ( 1) of 
this section. 

SECTION 20. (1) The Comprehensive Environ
mental Response, Compensation and Liability Act 
Matching Fund is established separate and distinct from 
the General Fund in the State Treasury. All fees received 
by the Department of Environmental Quality under sec
tion 19 of this Act shall be paid into the State Treasury 
and credited to the fund. · 

(2) The State Treasurer may invest and reinvest 
moneys in the Comprehensive Environmental Response, 
Compensation and Liability Act Matching Fund in the 
manner provided by law. 

(3) The moneys in the Comprehensive Environmen
tal Response, Compensation and Liability Act Matching 
Fund are appropriated continuously to the department to 
be used as provided in subsection ( 4) of this section and 
for providing the required state match for planned 
remedial actions financed by the federal Comprehensive 
Environmental Response, Compensation and Liability 
Act, P.L. 96-510, as amended, subject to site by site 
approval by the Legislative Assembly or the Emergency 
Board. 

(4) Up to 15 percent of the moneys appropriated 
under subsection (3) of this section may be used for 
investigating and monitoring potential and existing sites 
which are or could be subject to remedial action under the 
federal Comprehensive Environmental Response, Com
pensation and Liability Act, P.L. 96-510, as amended. 

SECTION 21. ORS 401.025 is amended to read: 
401.025. As used in ORS 401.015 to 401.105, 401.260 

to 401.325 and 401.355 to 401.580, unless the context 
requires otherwise: 

(1) "Administrator" means the Administrator of the 
Emergency Management Division. 

(2) "Beneficiary" has the meaning given that term in 
ORS 656.005 (3). 

(3) "Division" means the Emergency Management 
Division of the Executive Department. 

( 4) "Emergency" includes any man-made or natural 
event or circumstance causing or threatening loss of life, 
injury to person or property, human suffering or financial 
loss, and includes, but is not limited to, fire, explosion, 
flood, severe weather, drought, earthquake, volcanic 
activity, spills or releases of oil or [other substances] 
hazardous material as defined in section 1 of this 
1985 Act, contamination, utility or transportation 
emergencies, disease, blight, infestation, civil distur
bance, riot, sabotage and war. 

(5) "Emergency management agency" means an orga
nization created and authorized under ORS 401.015 to 
401.105, 401.260 to 401.325 and 401.355 to 401.580 by the 
state, county or city to provide for and assure the conduct 
and coordination of functions for comprehensive emer
gency program management. 
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(6) "Emergency program management" includes all 
the tasks and activities necessary to coordinate and 
maintain an emergency services system including, but not 
limited to, program development, fiscal management, 
coordination \Vith nongovernmental agencies and organi
zations, public information, personnel training and devel
opment and implementation of exercises to test the 
system. 

(7) "Emergency program manager" means the person 
administering . the emergency management agency of a 
county or city. 

(8) "Emergency service agency" means an organiza
tion within a local government which performs essential 
services for the public's benefit prior to, during or follow
ing an emergency. This includes, but is not limited to, 
organizational units within local governments, such as 
law enforcement, fire control, health, medical and sanita
tion services, public works and engineering, public infor
n1ation and communications. 

(9) "Emergency service worker" means an individual 
who, under the direction of an emergency service agency 
or emergency management agency, performs emergency 
services and: 

(a) Is a registered volunteer or independently volun
teers to serve without compensation and is accepted by 
the division or the emergency management agency of a 
county or city; or 

(b) Is a member of the Oregon National Guard 
Reserve acting in support of the emergency services 
system. 

(10) "Emergency services" includes those activities 
provided by state and local government agencies with 
emergency operational responsibilities to prepare for and 
car.ry out any activity to prevent, minimize, respond to or 
recover from an emergency. These activities include, 
\Vithout lin1itation, coordination, preplanning, training, 
interagency liaison, fire fighting, [hazardous substance 
management] oil or hazardous material spill or 
irelease clean up as defined in section l of this 1985 
Act, law enforcement, medical, health and sanitation 
services, engineering and public works, search and rescue 
activities, warning and public information, damage 
assessment, administration and fiscal management, and 
those measures defined as "civil defense" in section 3 of 
the Act of January 12, 1951, P.L. 81-920 (50 U.S.C. 2252). 

(11) "Emergency services system" means that system 
composed of all agencies and organizations involved in 
the coordinated delivery of emergency services. 

(12) "Injury" means any personal injury sustained by 
an emergency service worker by accident, disease or 
infection arising out of and in the course of emergency 
services or death resulting proximately from the perform
ance of emergency services. 

(13) "Local government" means any governmental 
entity authorized by the laws of this state. 

(14) "Major disaster" means any event defined as a 
"major disaster" by the Act of May 22, 1974, P.L. 93-288. 
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(15) "Search and rescue" means the acts of searching 

for, rescuing or recovering, by means of ground or rnarine 
activity, any person who is lost, injured or killed while out 
of doors. However, "search and rescue" does not include 
air activity in conflict with the activities carried out by 
the Aemnautics Division of the Department of Transpor
tation. 

(16) "Sheriff" means the chieflaw enforcement officer 
of a county. 

SECTION 22. ORS 468.070 is amended to read: 
468.070. (1) At any time, the department may refuse 

to issue, modify, suspend, revoke or refuse to renew any 
permit issued pursuant to ORS 468.065if it finds: 

(a) A material misrepresentation or false statement in 
the application for the permit .. 

(b) Failure to comply with the conditions of the 
permit. 

(c) Violation of any applicable [provision] provi
sions of this chapter or sections 1 to 20 of this 1985 
Act. 

(d) Violation of any applicable rule, standard or order 
of the commission. 

(2) The department may modify any permit issued 
pursuant.to ORS 468.065 if it finds that modification is 
necessary for the proper administration, implementation 
or enforcement of the provisions of ORS 448.305, 454.010 
to 454.040, 454.205 to 454.255, 454.405, 454.425, 454.505 
to 454.535, 454.605 to 454.745, sections 1 to 20 of this 
1985 Act and this chapter. 

(3) The procedure for modification, suspension, 
revocation or refusal to issue or renew shall be the 
procedure for a contested case as provided in ORS 183.310 
to 183.550. 

SECTION 23. ORS 468.810 is repealed. 

SECTION 24. (1) In addition to and not in lieu of 
any other appropriation or moneys made available by law 
or from other sources, there hereby is appropriated to the 
Department of Environmental Quality, for the biennium 
beginning July 1, 1985, out of the General Fund, the sum 
of $200,000 for the purposes described in section 4, 
subsection (3) of section 9 of this Act and section 15 of 
this Act. 

(2) In addition to the uses allowed under section 15 of 
this Act, when the commission determines that a suffici
ent amount of moneys is available from moneys in the Oil 
and Hazardous Material Emergency Response and 
Remedial Action Fund created in section 14 of this Act, 
but not later than six months after the receipt of such 
funds, the commission first shall reimburse the General 
Fund, without interest, in an amount equal to the amount 
from the General Fund appropriated under subsection (1) 
of this section. 

Approved by the Governor July 13, 1985 
Filed in the office of Secretary of State .July lfi, 1985 
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the Secretary determines to be catastrophic. 

(CJ ADVANCES FOR OTHER COSTS.-The maximum aggregate 
amount advanced to the Response Trust Fund which is 
outstanding at any one time for the purpose of paying costs 
other than costs described in section lll(al (1), (2), or (4l shall 
not exceed one·third of the amount of the estimate n1ade 
under subparagraph (Al. 

(D) FINAL REPAYMENT.-NQ advance shall be made to the 
Response Trust Fund after September 30, 1985, and all 
advances to such Fund shall be repaid on or before such date. 

(3) REPAYMENT OF ADVANCES.-Advances made pursuant to 
this subsection shall be repaid, and interest on such advances 
shall be paid, to the general fund of the Treasury when the 
Secretary determines that moneys are available for such pur· 
poses in the Trust Fund to which the advance was made. Such 
interest shall be at rates computed in the same manner as 
provided in subsection (b) and shall be compounded annually. 

Subtitle C-Post-Closure Tax and Trust Fund 

SEC. 231. I:\iPOSITtON OF TAX. 

(a) IN GENERAL.-Chapter 38, as added by section 211, is amended 
by adding at the end thereof the following new subchapter: 

"Subchapter C-Tax on Hazardous Wastes 

"Sec . .1681. Imposition of tax. 
"Sec . .l682. Definitions and special rules. 

"SEC. 46Bt. IMPOSITION OF TAX. 

"(a) GENERAL RuLE.-There is hereby imposed a tax on the receipt 
of hazardous waste at a qualified hazardous waste disposal facility. 

''(b) AMOUNT OF TAX.-The amount of the tax imposed by subsec
tion (a) shall be equal to $2.13 per dry weight ton of hazardous waste. 

"SEC. 4682. DEFINITIONS AND SPECIAL RULES. 

'
1(a) DEFINITIONs.-For purposes of this subchapter-

"(1) HAZARDOUS WASTE.-The term 'hazardous waste' means 
anywaste-

"(A) having the characteristics identified under section 
3001 of the Solid Waste Disposal Act, as in effect on the date 
of the enactment of this Act (other than waste the regulation 
of which under such Act has been suspended by Act of 
Congress on that date), or . 

"(B) subject to the reporting or recordkeeping require
ments of sections 3002 and 3004 of such Act as so in effect. 

"(2) QUALIFIED HAZARDOUS WASTE DISPOSAL FACILITY.-The 
term 'qualified hazardous waste disposal facility' means any 
facility which has received a permit or is accorded interim status 
under section 3005 of the Solid Waste Disposal Act. 

"(b) TAX IMPOSED ON OWNER OR 0PERATOR.-The tax imposed by 
section 4681 sh.a.II be imposed on the owner or operator of the 
qualified hazardous waste disposal facility. 

"{c) TAX NOT To APPLY TO CERTAIN w ASTES.-The tax imposed by 
section 4681 shall not apply to any hazardous waste Which will not 
remain at the qualified hazardous waste disposal facility after the 
facility is closed. 

"(d) APPLlCADILlTY OF SECTION.-The tax imposed by section 4681 
shall apply to the receipt of hazardous waste after September 30, 
1983, except that if, as of September 30 of any subsequent calendar 
year, the unobligated balance of the Post-closure Liability Trust Fund 
exceeds $200,000,000, no tax shall be imposed under such se<:tion 
during the following calendar year.". 

(b) C-ONFORMING AMENDMENT.-The table of S'.lbchapters for chap
ter 38 is amended by adding at the end thereof the following new 
item: 

"SUBCHAPTEn C-Ta:t on Hazardous Wastes.". 

SEC. 232. POST-CLOSURE LIABILITY TRUST FUND. 

(a) CREATION OF TRUST FuNo.-There is established in the Treasury 
of the United States a trust fund to be known as the "Post-closure 
Liability Trust Fund", consisting of such amounts as may be appro
priated, credited, or transferred to such Trust Fund. 

(b) EXPENDITURF..3 FROM POST-CLOSURE LIAlllLITY TRUST FUND.
Amounts in the Post·closure Liability Trust Fund shall be available 
only for the purposes described in sections 107(k) and 11 Hj) of this Act 
(as in effect on the date of the enactment of this Act). 

(cl ADMINISTRATIVE PROVISIONS.-The provisions of sections 222 
and 223 of this Act shall apply with respect to the Trust Fund 
established under this section, except that the amount of any repay· 
able advances outstanding at any one timo shall not exceed 
$200,000,000. 

TITLE lll-MISCELLANEOUS PROVISIONS 

REPORTS AND STUDIES 

SEC. 301. (a)(lJ The President shall submit to the Congress, within 
four years after enactment of this Act, a comprehensive report on 
experience with the implementation of this Act, induding, but not 
limited to-, _ ,_ 
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tive and reporting burdens on Government and industry, and the 
extent to which the tax burden falls on the substances and 
parties which create the problems addressed by this Act. In 
preparing the report, the President shall consult with appropri· 
ate Federal, State, and local agencies, affected industries and 
claimants, and such other interested parties as he may find 
useful. Based upon.the analyses and consultation required by 
this subsection, the President shall also include in the report any 
recommendations for legislative changes he may deem necessary 
for the better effectuation of the purposes of this Act, including 
but not limited to recommendations concerning authorization 
levels, taxes, State participation, liability and liability limits, and 
financial responsibility provisions for the Response Trust Fund 
and the Post-closure Liability Trust Fund; 

(H) an exemption from or an increase in the substances or the 
amount of taxes imposed by section 4661 of the Internal Revenue 
Code of 1954 for copper, lead, and zinc oxide, and for feedstocks 
when used in the manufacture and production of fertilizers, 
based upon the expenditure experience of the Response Trust 
Fund; . 

(I) the economic impact of taxing coal-derived substances and 
recycled metals. 

(2) The Administrator of the Environmental Protection Agency (in 
consultation with the Secretary of the Treasury) shall submit to the 
Congress (i) within four years after enactment of this Act, a report 
identifying additional wastes designated by rule as hazardous after 
the effective date_of this Act and pursuant to section 3001 of the Solid 
Waste Disposal Act and recommendations on appropriate tax rates 
for t>uch wastes for the Post-closure Liability Trust Fund. The report 
shall, in addition, recommend a tax rate, considering the quantity 
and potential danger to human health and the environment posed by 
the disposal of any wastes which the Administrator, pursuant to 
subsection 3001(b)(2){B) and subsection 300l(bl(3J(A) of the Solid 
Waste Disposal Act of 1980, has determined should be subject to 
regulation under subtitle C of such Act, (ii) within three years after 
enactment of this Act. a report on the necessity for and the adequacy 
of the revenue raised, in relation to estimated future requirements, of 
the Post-closure Liability Trust Fund, 

!bl The President shall conduct a study to detern1ine Ill whether 
adequate private insurance protection ts available on reasonable 
terms and conditions to the owners and operators of vessels and 
facilities subject to liability under section 107 of this Act, and (2J 
whether the market for sµch insurance is sufficiently competitive to 
assure purchasers of featfires such as a reasonable range of deducti
bles, coinsurance provisions, and exclusions. The President shall 
.~!lhrnit t.he results of his study, together with his recommendations, 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. F , November 22, 1985, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Rule Changes Which Would Allow Regional Air 
Pollution Authorities to Set a Permit Fee Schedule for 
Sources Within Their Jurisdiction 

The Lane Regional Air Pollution Authority (LRAPA) has operated in Lane County 
since 1968. State law provides for the formation of regional authorities to 
exercise the same functions within their areas of jurisdiction as the Commission 
and Department on air quality matters, except that certain emission source 
categories continue to fall under state regulatory control (automobiles, 
agricultural, and forestry operations). 

For areas where regional authorities exist, the Commission, through the 
Department, maintains a general oversight role to assure that organization and 
funding are sufficient, and that the programs conform to state and federal laws. 

Through the years, LRAPA has maintained several funding mechanisms, including 
state and federal grants, contributions from local participating cities and Lane 
County, permit fees, and fees for service. A number of factors having 
significant economic effects on government revenue sources have created large 
uncertainties in LRAPA's funding in recent years. 

There is a continuing high level of local support for LRAPA from the community 
and the participating governing entities. Because of the increasing potential 
of program disruption due to a downturn in the local economy, there is a clear 
need to develop a revenue base that is less vulnerable to short-term adverse 
fluctuations in local economies. One of the candidate strategies being 
considered to stabilize the revenue base is to adjust the permit fees to more 
adequately cover the cost of the program. LRAPA now uses fee Table 1 contained 
in state regulations (OAR 340-20-155). 

Fees for permits issued by LRAPA are retained locally. A review of administra
tive and inspection costs associated with the present program showed that 
current permit fees do not cover the costs of the source compliance program. 
There appears to be ample basis for adjusting the overall fee schedule to 
correct current inequities and recover a greater percentage of costs. 
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In a letter dated October 11, 1985 (see Attachment 1), Don Arkell, Director of 
LRAPA, requested that a rule revision be initiated which would allow Regional 
Air Pollution Authorities to set permit fees for sources within their 
jurisdiction. 

Problem Statement 

ORS 468.535 sets out the general functions of regional authorities and 
establishes powers and limitations. Included in the general functions are those 
of ORS 468.065, "Issuance of permits; content; fees; use. 11 ORS 468.555 allows 
the Commission to authorize, by rule, the issuance of permits by regional 
authorities. 

OAR 340-20-185 authorizes local permit programs, pursuant to ORS 468.555. 
Current regulations do not allow LRAPA to establish its own fee schedule. 
Before the LRAPA Board of Directors can begin its own process to consider 
amending the permit fee schedule within its jurisdiction, there must be 
authorization from the Commission to do so. 

One simple way to provide this authorization is a rule change to allow regional 
authorities to adopt permit fees different than the amounts contained in the 
Department's rules in accordance with ORS 468.065(2). OAR 340-20-165 could be 
amended to create a new subsection (12) to read and provide as follows: 

11 (12) pursuant to ORS 468.535. a regional authority may 
adopt fees in different amounts than set forth in Table 
1 proyided such fees are adopted by rule and after 
hearing and in accordance with ORS 468.065(2). 11 

Analysis of LRAPA Budget 

LRAPA is presently the only regional air pollution authority in Oregon. The 
proposed rule change would only affect the operation of LRAPA. 

In order to illustrate the financial implications for LRAPA, the current agency 
budget is presented as follows: 

Total Budget 

Revenue Sources: 

Local Government Contributions 
Federal Grants 
State Special Payment 
Permit Fees 
Cash Forward 

(from Capital Reserve) 
Service Contracts and 

Miscellaneous 

Operating Budget: 

Personal Services 
Materials/Supplies 
Capital 
Other (Ending Balance) 

$533 ,500 

$195,000 
151 ,ooo 
59,000 
41,000 
58,500 

29,000 

$343,500 
160 ,000 

-0-
30 ,000 
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A fiscal evaluation of the LRAPA permit program has been made. The cost 
associated with the permit program is approximately $68,000 per year. This 
amount covers the direct and indirect costs incurred to issue, monitor, and 
maintain compliance for about 180 permitted sources. Other field 
activities, such as complaint response and regulation of open burning, are 
not included in the $68,000 permit program costs. The revenue generated 
from the permit program using the current fee schedule is approximately 
$41 ,000. LRAPA would not anticipate adjusting the fee schedule to fully 
cover the current shortfall of $27,000; but there is a need to recover a 
significant portion in order for the permit program to be as nearly self
supporting as possible. 

In addition to an overall fee adjustment to more adequately recover costs, 
LRAPA would anticipate some redistribution of the fees within the table to 
account for specific regional compliance priorities. The designation of 
the Eugene-Springfield area as a nonattainment area for particulate has 
necessitated greater emphasis on certain emission source categories. The 
redistribution of fees is necessary to maintain equity within the fee 
schedule. 

Fiscal Impact 

The proposed rule change would in itself have no fiscal impact, but would 
authorize LRAPA's Board to adopt a fee table with different amounts than 
those adopted by the Commission. Procedurally, LRAPA would perform its own 
costs analyses for its permit program, and would base its fee table on 
anticipated costs as provided by statute. The format, including the types 
of fees assessed, would be the same as that of the Department. Each source 
holding a permit would be assessed fees which reflect the actual costs of 
filing and evaluating permit applications, and of an inspection program to 
assure and maintain compliance with permit conditions. The Commission 
would have the opportunity to review and approve any fee schedule that 
might be adopted by LRAPA's Board when those revised rules are submitted 
for incorporation into the State Implementation Plan. 

Summary 

1. LRAPA is a regional authority which exercises most of the functions of 
the Department and Commission in Lane County as authorized by the 
Commission. 

2. The community and participating local governmental entities have 
consistently provided strong and enthusiastic support for LRAPA. 

3. LRAPA has experienced uncertainty in its funding from local 
governments, due to the economic downturn, and seeks to add stability 
in this area through a variety of means. 

4. One such means under consideration is adjustment of permit fees to 
recover a larger percentage of actual costs of administering the 
permit program. 
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5. In order to further consider that option, LRAPA needs authorization 
from the Commission to set a different fee schedule, pursuant to 
statutory provisions of ORS 468.065. Authorization is requested to 
allow regional authorities to adopt, by rule, different fees than the 
state. A revision to OAR 340-20-165 is proposed. 

6. The Commission may grant such authorization, in accordance with ORS 
465.535. 

Director's Recommendation 

It is recommended that the Commission authorize a public hearing to receive 
testimony on the attached proposed rule revision concerning authorizing 
Regional Air Pollution Authorities to adopt a permit fee table that is 
different from the Department's. 

Attachments 

111A .k....A.~ 
Y' '('.::'. -0-

F red Hansen 

1. Letter of October 11, 1985, from Don Arkell, Director, LRAPA 
2. Proposed Rule Revision (OAR 340-20-165(12)) 
3. Proposed Notice of Public Hearing 
4. Rulemaking Statement 

L. Kostow:s 
229-5186 
October 25, 1985 

AS1874 



LANE REGIONAL 

AIR POLLUTION AUTHORITY 

October 11, 1985 

Fred Hansen, Director 
Dept. of Environmental Quality 
P. 0. Box 1760 
Portland, OR 97207 

Re: Authorization to Change Permit Fees 

Dear Fred: 
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(503) 686-7618 EQC Meeting 
1244 Walnut Street, Eugene, Oregon 97 403 

Donald R. Arkell, Director 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

fffi~@~~W~[ID 
. OCT 15 1985 

As I'm sure you are aware, LRAPA's financial picture has been somewhat 
tenuous, due primarily to reductions in revenues from our local sponsoring 
entities. To combat this state of affairs, we have a continuing program 
to institute cost-cutting measures and have been continuing to expand and 
diversify the revenue base for LRAPA. Our long-term goal is to provide 
greater financial stability for the program. During the course of this 
effort, a number of candidate strategies to cut costs and raise revenues 
have been developed and implemented. 

One of the developing revenue strategies is to increase cost recovery in 
the permit program through increased permit fees. Even though we are in the 
preliminary stages of developing this strategy, we have encountered a legal 
problem. According to Michael Huston of the state's Attorney General's 
office, Oregon Revised Statutes require that, in order for regional authori
ties to conduct permit programs, there must be explicit authority granted by 
rule from the Commission. While OAR provides adequate authority to operate 
a program, it apparently does not provide sufficient authority to set our 
own fee amounts. Our legal counsel, Tim Sercombe, agrees with this 
interpretation. The difficulty, of course, is that this places limits on 
the options available to stablize our local revenue, and we cannot proceed 
further unless the Commission's rules allow it. 

On behalf of the LRAPA Board of Directors, I am requesting that LRAPA be 
authorized to establish separate permit fee amounts than those established 
by the Commission. In discussing the matter with the staff of the Air 
Quality Division, it appears that the most appropriate mechanism for this 
would be to amend state rules. 

It is understood that the purpose of this request is to allow LRAPA some 
flexibility within the statutory constraints to establish its own permit fee 
amounts, and that actual implementation of a separate fee schedule would 
require a separate rulemaking by the LRAPA Board. 

Your support on this issue is appreciated. We believe there has been, 
overall, a complimentary relationship between LRAPA's air program and that 
of DEQ. There is strong local support, and an expressed desire to maintain 

Clean Air Is a Natural Resource - Help PreseNe It 
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maximum local jurisdiction on air quality matters in Lane County. While we 
recognize that the idea of permit fee adjustment may not have universal 
appeal, particularly among the regulated industries, we believe that the 
local option should still be available. 

I have provided appropriate 
staff for technical review. 
to respond. 

background material to the Air Quality Division 
If there are any questions, we will be pleased 

Thank you for your consideration. 

'J;JJ 
Donald R. Arkell 
Director 

DRA/mjd 

c: Michael Huston 
Tim Sercombe 
Tom Bispham 
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Proposed Rule Revision 

OREGON ADMINlSl'RATIVE RULES 
CHAl"TER 3411, DIVISION 20- DEPARTMENT OF ENVIRONMENTAL QUAUTY 

Fees 
34()..2()..165 (1) AU persons required to obtain a permit shall 

be subject to a three part fee consisting of a uniform non
refundable filing fee of $75, an application processing fee, and 
an annual compliance determination fee which are determined 
by applying Table I. The amount equal to the filing. fee, 
application processing fee, and the ann~~d con1phance 
determination fee shall be submitted as a required part of any 
application for a new permit. The amount equal t'! the fil~ng fee 
and the application processing fee shall be submitted with any 
application for modification of a ~rmit. The ~o':lnt equal to 
the filing fee and the annual comphance detemunatlof! fee shall 
be submitted with any application for a renewed pemut. 

(2) The fee schedule contained in the listing of air contami
nant sources in Table 1 shall be applied to determine the permit 
fees, on a Standard fndustriaJ Oassification (SIC) plant site 
basis. 

(3) Modifications of existing, unexpired permits vvhich are 
instituted by the Depa1tment or Regional Authority due to 
changing conditions or standards, receipts or additional 
information, or any other reason pursuant to applicable 
statutes and do not require refiling or review of an application 
or plans and specifications shall not require submission of the 
filing fee or the application processing fee. 

(4) Applications for multiple-source permits received 
purs~ant to OAR 340-20-160 shaH be subject to a singJe $75 
filing fee. The application processing fee and annual compli
ance determination fee for multiple-source permits shall be 
equal to the total amounts required by the individual sources 
involved, as listed in Table 1. 

(5) The annual compliance determination fee shall be paid 
at least 30 days prior to the start of each subsequent pei:nit 
year. Failure to timely remit the annual compliance deter:rruna
tion fee in accordance \¥ith the above shaJI be considered 
grounds for not issuing a permit or revoking an existing pennit. 

(6) If a permit is issued for a period le~s t~an one (1) year, 
the applicable annual compliance det~"!ltr~allon fee shall . be 
equal to the full annual fee. If a pemut 1s issued for a period 

greater than 12 months, the applicable annual compliance 
determination fee shall be prorated by multiplying the annual 
compliance deterrnination fee by the number of months 
covered by the permit and dividing by twelve (12). 

(7) In no case sha11 a permit be issued for 1nore than ten 
(10) years. 

(8) Upon accepting an application for filing, the filing fee 
shall be non-refundable. 

(9) When an air contaminant source \Vhich is in compliance 
with the rules of a permit issuing agency relocates or proposes 
to relocate ils operation to a site in the jurisdiction of another 
permit issuing agency having comparable control requirements, 
application may be made and approval may be given for an 
exemption of the application processing fee. l'be permit 
application and the request for such fee reduction shall be 
accompanied by: 

(a) A copy of the pennit issued for the previous location; 
and 

(b) Certification that the permittee proposes to operdte 
with the same equipment, at the same production rate, and 
under similar conditions at the new or proposed location. 
Certification by the agency previously having jurisdiction that 
the source was operated in compliance with aJJ rules and 
regulations will be acceptable should the previous permit not 
indicate such compliance. 

(10) If a temporary or conditional permit is issued in 
accordance with adopted procedures, fees submitted with the 
application for an air contaminant discharge pennit shall be 
retained and be applicable ro the regular permit when it is 
granted or denied. 

(t l) All fees shall be made payable to the permit issuing 
agency. 

"(12) pursuant. to ORS 1168.535. a regional aµttiru:'.ity may 
adopt fees in different amounts than set forth j n Tap.le. 
1 proyided sµch f'.fillli are adopted by rule and a~ter. 
.llftaring and in accordance with ORS 468.065(2). 
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WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/10/82 

Proposed Changes in Authority for Regional Air 
Pollution Authorities to Establish Permit Fees 

NOTICE OF PUBLIC HEARING 

Date Prepared: 
Hearing Date: 
Comments Due: 

Industrial air pollution sources in Lane County. 

November 1, 1985 
January 15, 1986 
January 22, 1986 

The Department of Environmental Quality is proposing to amend OAR 
340-20-165 to allow Regional Air Pollution Authorities to set permit 
fees for industrial sources within their jurisdiction that are 
different from the Department's fees. 

o Industrial permit fees for sources under the jurisdiction of the 
Lane Regional Air Pollution Authority (LRAPA) are currently the 
same as the fees for sources regulated by DEQ. 

o LRAPA has requested authority to set fees that are different from 
DEQ • s. 

o This proposed rule change would not change fees but would establish 
the authority for LRAPA's Board to do so in Lane County. 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland (522 s.w. Fifth Avenue) or the Lane 
Regional Air Pollution Authority. For further information contact 
Lloyd Kost ow at 229-5186. 

A public hearing will be held before a hearings officer at: 

1 : 00 p. m. 
January 15, 1986 
Springfield City Hall 
Conference Room 2 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Air Quality Division, 
P.O. Box 1760, Portland, OR 97207, but must be received by no later 
than January 22, 1986. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229~5696 in the Portland area. To avoid 
long distance charges from other parts of the state, call 1i;80f>::45~~nd ask for the Department of 
Environmental Quality. 1Jl,."80Q·452-40lll @ 

Contains 
Recyelorl 
Malerlals 



WHAT IS THE 
NEXT STEP: 

AS1874.A 

After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the U. S. Environmental Protection 
Agency as part of the State Clean Air Act Implementation Plan. The 
Commission's deliberation should come on March 14, 1986, as part of 
the agenda of a regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 
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Proposed Changes in Industrial Permit Fee Rules 
For Regional Air Pollution Authorities 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

This proposal amends OAR 340-20-165. It is proposed under authority of ORS 
465.065(2) and ORS 468.535. 

Need for the Rule 

Lane Regional Air Pollution Authority (LRAPA) has requested authority to 
establish an industrial permit fee schedule that is different from DEQ•s. 
The need for this authority is based on the differing revenue needs of 
LRAPA compared to DEQ. 

Principal Documents Relied Upon 

1. Letter from Don Arkell, Director of LRAPA, dated October 11, 1985. 

FISCAL AND ECONOMIC IMPACT STATEMENT: 

This proposed rule change has no direct economic impact. The proposed 
change would allow the LRAPA Board of Directors to modify the Air 
Contaminant Discharge Permit fees assessed on industrial sources in Lane 
County. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rule does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

AS1874.B 
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STATE OF OREGON 

MEMORANDUM Date: November 1, 1985 

TO: Environmental Quality Commission 

FROM: Linda K. Zucker 

SUBJECT: Agenda Item G 

Appeal of Hearing Officer's Findings of Fact, Conclusion of Law 
and Final Order in DEQ v Bielenberg, Case No. 09-AQ-FB-83-04, 
November 22, 1985. 

This matter is before the Commission on David Bielenberg's request for 
review of the hearing officer's decision that he is liable for a civil 
penalty of $300 for unlawful field burning. 

Enclosed for the Commission's review are: 

1. Hearing Officer's Findings of Fact, Conclusions of Law and Final Order 
2. Bielenberg's exceptions 
3. Copies of Bielenberg's 1981 through 1983 Federal Income Tax Returns 

TS:y 
RY2047 
Enclosure 



1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

4 
Department, 

5 v. 

6 David Bielenberg, 

7 .Respondent. 

8 BACKGROUND 

) 
) 
) 
) 
) 
) 

l 
) 

HEARING OFFICER'S 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
FINAL ORDER 
NO. 09-AQ-FB-83-04 
Mari on County 

9 David Bielenberg (Respondent) has appealed from Department's Notice 

10 of Assessment of Civil Penalty which alleged that on August 2, 1983 

11 Respondent violated a provision of the agency's open field burning rules 

12 by failing to actively extinguish all flames and major smoke sources when 

13 prohibition conditions were imposed by the Department. Department levied 

14 a civil penalty of $300, the minimum penalty established by the penalty 

15 schedule adopted by the Commission. 

16 Respondent denied liability and requested a hearing. Respondent 

17 contended that his financial condition justified penalty mitigation. 

18 A hearing was conducted on December 11, 1984. Neither Department 

19 nor Respondent was represented by counsel. 

20 FINDINGS OF FACT 

21 In 1983 Respondent registered 45 acres of perennial grass seed for 

22 burning under Department's smoke management program. The acreage is 

23 located in Zone 3, Marion County, Oregon, and consists of two fields, one 

24 approximately 12 acres and the other 33 acres in size. On August 2, 1983 

25 Respondent wanted to burn these fields if field burning was authorized 

26 by Department. At around noon Respondent placed his brother, Chr·is 

Page 1 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER 
HD1768 



1 Bielenberg, in charge of the fields with instructions that if he saw other 

2 fields burning in the area he should call the fire district and request 

3 authorization. 

4 At approximately 3:30 p.m. Chris Bielenberg saw plumes in the area 

5 and called the Silverton Fire District permit clerk who acted for 

6 Department in issuing burning permits. He was given authorization to 

7 burn both fields and was told that the "fires-out" time was 5 p.m. 

8 Mr. Bielenberg burned the smaller of the two fields first. The field 

g took less than 45 minutes to burn. 

10 At approximately 5 p.m. Mr. Bielenberg cal led the permit agent to 

11 report the completed burn and to confirm authorization for burning the 

12 second field. The permit agent told him that the "fires-out" time had 

13 been extended to 6 p.m. and approved burning 24 acres of the second field. 

14 Mr. Bielenberg lighted the field at approximately 5:10 by first 

15 lighting the borders at the far end of the field to protect neighbor's 

16 fields and then by strip lighting the interior. The fire burned rapidly 

17 and effectively until it reached the northwest corner which was 

18 significantly damper than the rest of the field. This area, about one 

19 and one-half acres in size, has both tree and ground cover which increases 

20 the field moisture content and acts as a wind barrier. The presence of 

21 moisture and the absence of a good draft resulted in the fire coming 

22 to an almost complete halt when it reached the northwest corner. 

23 Mr. Bielenberg had to decide whether to continue burning this difficult 

24 area or to extinguish the fire. He knew it was getting late but was not 

25 wearing a watch and did not know the exact time. Based on his observation 

26 of other smoke p 1 umes in the area and with the kn owl edge that the "fires-
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1 out time" had been repeatedly extended that day (from 3 to 4 p.m., from 

2 4 to 5 p.m., and finally from 5 to 6 p.m.), he assumed burning time 

3 remained and made the conscious decision to continue the burn. The time 

4 was approximately 6 p.m. 

5 Department's field inspector arrived at the field at approximately 

6 6:40, 40 minutes after the announced "fires-out time." The northwest corner 

7 of the field was still burning to the extent that it supported minimal 

8 flames and the damp grass was smoldering and putting up considerable 

g smoke. No effort was being made to actively extinguish the fire. The 

10 field inspector directed Mr. Bielenberg to extinguish the fire, which he 

11 did immediately • 

. 12 Economic evidence presented was sufficient to show Respondent suffered 

13 a signifkant net loss of income from his farming operations in 1983. 

14 A sim i 1 ar 1 oss .was a 1 so es tab 1 i shed for the years 1981 and 1982 .1 

15 Respondent has had to refinance his farm property and is now selling some 

16 of his holdings to stay in business. The penalty assessed is probably 

17 equal to or greater than the net annual income derived from the acreage. 

18 found to have been burning late. 

19 Respondent burns fewer than 100 acres a year. 

20 The fire would not normally have continued for five days. 

21 CONCLUSIONS OF LAW 

22 1. The Commission has personal and subject jurisdiction. 

23 

24 

25 !Respondent submitted copies of his 1981, 1982 and 1983 federal tax 
returns {Schedule F-Farm Income and Expenses). These returns are part 

26 of the case record, but are not included for publication in this order. 
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1 2. Dn August 2, 1983 Respondent violated OAR 340-26-010(5)2 by failing 

2 to actively extinguish all open field burning flames and major smoke 

3 sources when prohibition conditions were imposed by Department. 

4 3. Respondent is liable for a civil penalty for violation of this rule. 

5 The penalty range for this violation is $300 to $10,000. The penalty 

6 assessed, $300, is the minimum penalty which can be imposed for this 

7 violation. OAR 340-26-025(2)(b). Because the case facts support 

8 liability, Respondent is liable for the penalty assessed. 

9 

10 

11 

12 

4. In imposing a penalty the Commission is directed to consider 

Respondent's history of taking all feasible steps or procedures 

necessary or appropriate to correct a violation; Respondent's prior 

violations; and Respondent's economic and financial condition. ORS 

13 468.130(2). The Commission has.the authority to mitigate penalties 

14 below the mimimums established by schedule and may do so on such terms 

15 and conditions as it considers proper and consistent with the public 

16 health and safety. ORS 468.130(3). 

17 OPINION 

18 There is no real dispute that Respondent's field was still burning 

19 at 6 p.m., the announced "fires-out time." The purpose of this appeal 

20 was to seek reduction of the assessed penalty. The violation was not 

21 alleged to have involved consideration of aggravating factors and the 

22 penalty imposed was the minimum penalty set by agency rule schedule, OAR 

23 340-26-025(2)(b). 

24 

25 

26 
2oAR 340-26-010(5) was renumbered as 340-26-010(6) in May 1984. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ORS 468.130(1) directs the Commission to adopt schedules establishing 

amounts of civil penalties which may be imposed for particular violations. 

The Commission adopted OAR 340-26-025(2)(b) which sets a penalty range 

of $300 to $10,000 for violation of the active extinguishment rule. 

In authorizing the adoption of schedules, the Legislature also 

perscribed factors for the Commission to apply in imposing a penalty. 

ORS 468.130(2) provides: 

In imposing a penalty pursuant to the schedule 
or schedules authorized by this section, the 
commission and regional air quality control 
authorities shall consider the following factors: 

(a) The past history of the person incurring 
a penalty and taking all feasible steps or 
procedures necessary or appropriate to correct 
any violation. 

(b) Any prior violations of statutes, rules, 
orders and permits pertaining to water or air 
pollution or air contamination or solid waste 
disposal. 

(c) The economic and financial conditions 
of the person incurring a penalty. (Emphasis 
supplied.) 

By rule the Commission has imposed on Respondent the burden of proof 

and the burden of coming forward with evidence concerning economic and 

18 financial condition. OAR 340-12-045(3). 

19 The Legislature also granted the Commission the authority to reduce 

20 the penalty. ORS 468.130(3) provides: 

21 The penalty imposed under this section may 
be remitted or mitigated upon such terms and 

22 conditions as the commission or regional authority 
considers proper and consistent with the public 

23 health and safety. 

24 The facts of this case establish that the penalty assessed poses a 

25 substantial financial burden on this Respondent. Respondent's economic 

26 and financial condition were not considered by the Director in assessing 
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1 the penalty as that information was not available to him. The penalty 

2 imposed in this case was the minimum the Director could impose under the 

3 schedule. However, ORS 468.130(3) provides that the Commission may act 

4 to mitigate penalties. If the Commission wishes to mitigate this penalty, 

5 it has the authority to do so. 

6 OAR 340-ll-132(2)(a) provides that the Hearings Officer's Final Order 

7 shall be the final order of the Commission unless it is appealed to the 

8 Commission and allows any party or a member of the Commission to appeal 

9 the hearings officer's decision. In such an appeal to the Commission, 

10 the Commission may substitute its judgment for that of the hearings officer 

11 in making any particular finding of fact, conclusion of law, or order. 

12 OAR 340-ll-132(4)(i). 

13 ORDER 

14 WHEREFORE IT IS ORDERED THAT Respondent is liable for a civil penalty 

15 of $300 and that the State of Oregon have judgment therefor. 

16 

17 

18 

19 

20 

21 

22 

23 

Dated this ,. <f o-cl day of May, - 1985. 

Li da K. Zuck r 
Hearings Officer 

24 NOTICE: Review of this order is by appeal to the Environmental Quality 
Commission pursuant to OAR 340-11-132. Judicial review may be 

25 obtained thereafter pursuant to ORS 183.482. 

26 
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Environmental Quality Commission 
Box 1760 
Portland, OR 97207 

Dear Sir: 

June 26,198;F 

~·( toc~ "~·
Heaflng S:-ectiofi 

Re: DEQ v. Bielenberg 
No. 09-AQ-FB-83-04 
Marion County 

I request a review of my case by the Environmental Quality Commission. 

The only issue I take with the hearing officer's findings is on lines 
16 and 17 of page 3 concerning the severity of the penalty. The penalty 
does not only exceed the annual net income derived from the acreage 
found to have been burning late, but it exceeds the net income of the 
whole parcel on which the acreage burning late is included. 

I have presented my case and the hearings officer has found that the 
penalty poses a substantial financial burden on me. 

Since only the Commission can lower or eliminate the penalty below the 
schedule, I request the Commission's consideration. 

I would like to point out again that the people in charge of the burn 
cooperated with the inspector. We did not have a watch and were:, moni
toring other plumes that day. The 'fires out' time was changed several 
times that day. I was not a flagrant violator and have had no trouble 
burning fields with the DEQ or my local fire department. 

Sincerely, 
/ 

/ 

David J. Bielenberg 



! '1'040 Oepartm~nt af th• Tr•••ury-lntern•I Jllievenue S.nrice 

~®81 I ~ ... /, 
11.S. ladlvidual Income Tax Return . 

for the Yo.a_r ianu•ry 1-Decamb•r 31, 1981, or other tax Y••' ti.clnn1na • 1981, endln& '19 OMB No. 1545-a074 
' ' 

use Your socl•I security number 
IRS DAVID !l< MAf"\GARET BI ELEN8Ef"\G 544 62 597 
lobol. 

8 
lllher· Spouse's 1ocl1I 1ecurtty no.. 
wiH. 16425 HERIGSTAD F:D. N. 5112 54 504 
plea• 

Your occupation .... FAf"\MER print 

9 

.,1y .... Q1 uc:-i:oroN Of"\EGON 97381 Spouse'> occupation .... PHYS I CAL THERAF' y 

Presidential ~Do you wont $1 to go to this fund? ••••••• , ••• ; • . . .. !Yes .I XX No 
Campaj1n fund If joint return. does your spouse want $1 to go to this fund?. .... I Yes!l~I XX No 

filiac Stat as 1 >--- Single I for Privacy Act and Paperwork Reduction Act Notice, sea Instructions. 

2 xx Married filing joint return (even if only one had income) 
Check only 3 Married filing separate return. Enter spouse's social security no. above and full name here ~ ···-···-·-·---------.. -·--·---one box. -4 - Head of household. If Qualifying person Is your unmarried child, entor child's name ... ············-···-··-···----·-·· 

5 Qualifying widow( er) with dependent child (Year spouse died .... 19 ). 

·!1 "' xx Yourself CJ65 or over CJ Blind. } Enter number of I 
ll111Jtieal boxes checked 

~ xx Spouse 65 or over Blind on6aendb,.. 2 
Always check c First names of your dependent children who lived with you ~ 
the box '8"6ed RACHEL } Enter number D 
Yourself. of children 
Check otMr listed on 6c ... 1 
boxes tf they 

d Other dependents. (3) Number of (-4) Did d•Ptndent (S) Did )'OU pratid• 
•ppty. (2) Relationship month• llnd h,.. Income of mor. th•n on•·h•lf of 

Enter number D (1) Name In your homo fl,000 or morel d•Pt1nd•nt'1 suppoftl 
of other 
dependents ~ · 

Add numbers 
entered In • J 31 • Total number of exemptions claimed •••••••••••••••••• , , , ••• , • . . . . boxn •bov•• 

' ..... ~""~ '~· ... ' ' " " ' ' " ' " ' " " ' ' " " ' " " ' " " .• 21305. 
IMGml ( •ttoeh Schedule 8 /f ov•r $400 or) Ba 1,., '"14 

8a Interest Income you h•ve •nY All-Saven inhtrest • , , • • • • , • ..:... ..:... • 

Please attach b Dividends (attach Schedule B it over $400) • • , •••••• , • Sb 
Copy B of your d Exclusiqn • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 8d 
Forms W-2 here. 

• Subtract line Bd from the total of lines 8a and Sb (but not less than zero), a. 122'+. . . . . . . . . . . . 
If you do not have 9 Refunds of State and local income taxes ••••••••••••••••••••••• 9 
D W-2, see . . .. 
page 5 of 10 Alimony receivad • • •• · ••••••••••••••••••••••••••••••• . . . 10 
Instructions. 11 Business income or (loss) (attach Schedule C) ••••••••••••••••• .... 11 . ... 

12 .capital gain or (loss) (attach Schedule D), ••• , • , •••••••• , , ••• , • ... 12 4196. 
13 40% of capital gain distributions not reported on line 12 (See page 9 of Instructions) • ' . . . 13 

I- 14 Supplemental gains or (losses) (attach Form 4797) • • • • , • • • • • , . . . ... 14 
15 Fully taxable pensions and annuities not reported on line 16 • • ••••• . . . ' 15 

Please 16a Other pensions and annuities. Total received • • • • • • • · ••• I 161 I ~ 
attach check b Taxable amount. if any, from worksheet on page 10 of Instructions , ••• l6b 
or money ' .. . . . . 
order here. 17 Rents, royalties, partnerships, estates, trusts, etc. (attach Schedule E) •••• . . ' . 17 

18 Farm income or (loss) (attach Schedule F) ••••••• , , •••••••• , .......... 18 ( 79898. ) 
191 Unemployment compensation (Insurance). Total received • • • • • I 191 I 

, 

b Taxable amount, if any, from worksheet on page 10 of Instructions. . . . . . . . . . . . . 19b 
20 Other income .. 

--~-

?$,j 
20 

21 Total lncUme. Add amounts In column for lines 7 through 20 . ... .............. 21 ( 53173. ) 

Adjustments 
22 Moving expense (attach Form 3903 or 3903F) ••••. 22 

23 Employee business expenses (attach Form 2106) , •• 23 
to Income 24 Payments to an IRA (enter code from page 11 ........ ) • 24 ., 

(SM 25 Payments to a Keogh (H.R. 10) retirement plan , . ' 25 
lnstruc· 
tions on 26 Interest penalty on early withdrawal of savings •••• 26 
, ... 11) 27 Alimony paid •• , • • , •••••••••••• , , • , 27 

28 Disability income exclusion (attach Form 2440) • , •• 28 

2~ Other adjustments.-see page 12 ~ .................................... ., 29 
30 Total adju&tments. Add lines 22 through 29 • • • , • .... . . . . . . ' ... ' ' ' ...... 30 

Adi. Gr. Inc. 31 Adjusted gross Income. Subtract line 30 from line 21.· ••• , • , • ............. 31 ( 53173.' 
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r•rm 1040 (1981) 

Tu 
,Compu
tation 
(SH 
ln1truc· 
tlons on 
,.,. 12) 

Credits 
(See 
ln:truea 
tions on 
P•&• 13) 

Other 
Taxes 
(lnc:ludlns: 
Advance 
EiC 
Payments) 

06 

Payments 
Attach 
Forms W-2, 
W-2G1 and 
W-2P 
to front. 

Refund or 
Balance 
Oue 

Please 
Sign 
Hero 

Paid 
Preparers 
Ute Only 

321 Amount from Un• 31 (adjusted 1roH Income) • . . . . . . ... ' ............. . 
32b If you do not· itemize deduction•. enter zero ••••••••••••••• .- ••••••••• 

II )'Oii Itemize, complete Schedule A (Form 1040) 1nd inter the amount from Schedule A, lino 41 •••• , ,· • 
Caution; If you have unearned income and can be claimed as a dependent on your 
parent's return, check here ... Qand see page 12 of the Instructions. • 32c 

33 
JZt Subtract line 32b from line 321 • • • • • • • • • • • • • ••••••••••••••• 
33 Multiply $1,000 by the total number of exemptions claimed on Form 1040, line 6e •• 

34 ) 34 Taxable Income. Subtract lino 33 from /J.!l$ .~2c ·• ••••••• • ••• , • • • • • • • • • , •• f.-'"'-i--------
31 Tax. Enter tax here and check If from LJ:f.,,x Table,Q Tax Rate Schedule X, Y. or z. 

0 Schedule D,Qschedule G,orO Form 4726 ••••••••••••••••••••••• 'l-'3"5+-------
36 Additional Taxes. Ent-r here and check lffrom •• , •••••••• .' ••••• QForm 4970, }i.,.,;:3,;6+-------

Form 4972, Form 5544, or Section 72(m)(5) penalty tax . • • • • • • • • • • • , • R 
37 Total. Add lines 35 and 36 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ... 37 

31 Credit for contributions to candidates for public office , • 
3' Cr-.Jit for the elderly (attach Schedules R&RP) •••••••• 
40 Credit for child and dependent care expenses( Fo~::.·~:41) . .• 
4l Investment credit (attach Form 3468) ••• , •• 
42 Foreign tax credit (attach Form 1116) •• , •••• 
43 Work incentive (WIN) credit (attach Form 4874) , 
44 Jobs credit (attach Form 5884) •••• , ••• 
45 Residential energy credit (attach Form 5695) 

46 Total credits. Add lines 38 throu h 45 • 

38 

39 
40 
41 

. . 42 
43 

45 

47 Balance. Subtract line 46 from line 37 and enter difference but not less than zero) • 

46 
... 47 

48 Self·employment tax (attach Schedule SE) • , , • 'r'-1' ••• , , , •• , ••• , , • , , • , • l-"'4-"8-1--------
491 Minimum tax. Attach Form 4625 and check here ... LJ . . . . . . . . • • 491 
49b Alternative minimum tax. Attach Form 6251 and check here ... Q •• , , • • • • • • 49b 

50 Tax from recomputing prior·year investment credit (attach Form 4255). • • • • • • • 50 
511 Social security (FICA) tax on tip income not reported to employer (attach Form 4137). 511 
Sib Uncollected employee FICA and RRTA tax on tips (from Form W-2) , , • • • Slb 
52 Tax on an IRA (attach Form 5329) •••••• , , ••••••• , • , , • • • • 52 
53 Advance earned income credit (EiC) payments received (from Form W-2) • 
54 

55 
56 

57 

Total tax. Add lines 47 through 53 ••••••••••••• 

Total Federal Income tax withheld •• , •••••••• , , 
1981 estimated tax payments and amount applied from 1980 return • 
Earned Income credit. o • o • • I 0 0 o o 0 • o • o • • o 

55 
56 

57 

58 Amount paid with Form 4868 • • • • • • • • • • • • • • • • • • • f-5_8-r--------> 
59 Excess FICA and RRTA tax withheld (two or more O"Jployers). 1-5_9_,_ ______ __,, 

60 Credit for Federal tax on special fuel• and oils (attach 

Form 4136 or 4136-T) • • • ••••••••••••••••• 
61 Regulated Investment Company credit (attach Form 2439) 

62 Total. Add lines 55 through 61. ••• , ••••••••••• 

. . . . 60 
61 

• • • • • • • • • • • • ... 62 3551. 
63 If line 62 is larger than line 54, enter amount OVERPAID •••• , •••••••• , • • • • • ... f.-'63"-i-----~~~ 
64 Amount of line 63 to be REFUNDED TO YOU ••• , , • , •••• , , , •• , , • • • • • • • ... 1=64=t--------
65 Amount of line 63 to be applied to your 1982 estlmeted tax • • • • • • • ... ,_,6:::5..J..--------1~· 
66 If line 54 Is larger than line 62, enter BALANCE DUE. Attach check or money order for full amount pay· ~ 

able to "1ntemal Revenue Service." Write your social security number and "1981 form 1040" on il •••• ~ 66 
(Check ... if Form 2210 (2210Fl Is attached.. • ••••••••• , .... $ - 18! 
Under penalties of perjury, I declare that I have examined this return. lncl'uding accompanying schedules and statements. and to th• best 
of my knowledge end belief, it is tNe, correct, and complete. Declaration of preparer (other than ta~payer) is based on all information of 
which preparer has any knowled&•• 

~Your signature 

Preparer's ~ 
signature ,,. 

Oate 

Preparer's social security no. 

540 AO 890.'., 

93-06115881 

Preparer' s Edition 39-0964777 NTF i91.2 



SCHEDULE .F . . . FARM INCOME AND EXPENSES 1981 

DAVID BIELENBERG 
16 

5'14-62-5978 

FARM NAME DAVID 8IELENBERG 
e.. ADDRESS 

ID NUMBER: 

PART 1 FARM 
A.DESC 

INCOME--CASH METHOD 
B.AMOUNT C.COST 

PART 2 FARM DEDUCTIONS-
CASH &. ACCRUAL 

1. LI VESTOCf( 
HOGS 

2. OTHEF: ITEMS 

263830. I 70077 .. 

3.TOTALS 3. 
'1.PF:OFIT Of\ LOSS 

263830. 1 70077. 
11. 193753. 

SALES OF LIVESTOCK &. PRODUCE 
KIND AMOUNT 

S.CATTLE AND CALVES 
6.SHEEP 
?.SWINE 
8.POULTRY 
9.DAIRY PRODUCTS 
10.EGGS 
ll.WOOL 
12.COTTON 
13, TOC-lACCO 
14.VECETABLES 
15.SOYBEANS 
16. COf\N 
1 7. OTHER Gf.:11 IN 
18.HAY AND STRAW 
19.FRUITS AND NUTS 
20. MACHINE WORf( 
21A.PATRONAGE DIV 
21B. NmHNC. ITEMS 
21C.NET PATRONAGE DIV. 
22.PER-UNIT RETAINS 
23.NONPATRON DIST 
2A.AGRI PROG PMTS 
24A.CASH 
2AB.MATERIAL,SERV 
25. CF:EDIT LOANS 
26.FED GAS CREDIT 
27.STATE GAS REF 
28.CROP INSUR PROCEEDS 
29.0THER 

FEED 
RENT 

5. 
6. 
7. 

9. 
10. 
11. 
12. 
13. 
lA. 
1 ,-"'. 
16. 
17. 
18. 
19. 
20. 

218. 
21C. 
22. 
23. 
24. 
2LiA. 
2A[-l. 
25. 
26. 
27. 
28. 
29. 

36538. 

82416. 
120. 

15351. 
1682. 

1682. 

2381. 

13. 

3121. 
150. 

30. f1DD LS THRU 29 30. 141772. 

ITEMS 

32A. LA[;QR HIRED 
328.JOGS CREDIT 
32C.WIN CREDIT 

· 32D.TOTAL CREDITS 
32E.BALANCE 
33. REP•HRS 
3'+. INTEF:EST 
JS:RENT OF PASTURE 
36.FEED PURCHASED 
37.SEEDS PURCHASED 
JS.CHEMICALS 
39. Mf.1CHINE HH<E 
'+0.SUPPLIES PURCHASED 
'+1.BREEDING FEES 
42.VETERINARY FEES 
43.CAS,FUEL,OIL 
4Lf. STCJF:f.1GE 
'+S. T1;XES 
A6. IN~3URANCE 
A?.UTILITIES 
'+8. f7 REIGHT 
A9.CONSERVATION EXP 
SO.LAND CLEARING 
51.PENSION & 

PROFIT SHARING 
52.EMPLOYEE BENEFIT 

PROGRAMS 
53. OTHEF: 

SEED CLEANING 
MISC 
ACCOUNTING 
PEF\MITS 
SUBSCRIPTIONS 
HEDGING 

SA.ADD L32E THRU 53 
55. DEF'F<ECIATION 

31.GROSS PROFITS 31. 335525. 56.TOTAL DEDUCTIONS 
57.NET FARM PROFIT OR ILOSSl 
SB.IF A LOSS,DO YOU HAVE AMOUNTS FOR WHICH YOU ARE NOT 

"AT RISK'' IN THIS BUSINESS? 

SCHEDULE F PACE 1 CONTIN!JED 

AMOUNT 

32A. 
32[-l. 
32C. 
320. 
32E. 
33. 
3A. 
35. 
36. 
37. 
38. 
39. 
AO. 
'11. 
'+2. 
A3. 
'+A• 
1+5. 
A6. 
'+ 7. 
AB. 
A9. 
so. 
51. 

52. 

53. 

5A. 
55. 

19659. 

19659. 
18138. 
SA728. 
28933. 

177959. 
3370. 

37513. 
5688. 

1712. 
11999. 

3829. 
2076. 
37Q2. 

8398. 
681. 
510. 
A37. 
202. 

Al+OO. 

38A319. 
3110'+. 

56. 1+15423. 
[:.7. --79898.;¥'. 

y ' N 
1 x 



~ 1040 U.S. Individual Income Tax Return ~®82 
.for th• ye•r Ja.nuar)' 1-0.cembar 31. 1992, or olher tall ye•r be1innin1 , 1982, endln; ' 19 

UM 
IRI 
i.11o1. --, ..... 164?5 HERIGSTAD Rr. 

Your social secunty numbU' 

5'+4 62 57'7::: 
Spouse's aocial security no. 

5A2 54 50'+ ~ 

Your occupation ,... priM 
"''Y'"· Sil-''F.RTDH rJF~ECDN . r 

Check only 
one box. 

Always check 
the box labekd 
Yourself. 
CheoM etMr 
b oxes if tn.-t 
• pply . 

llo:~M 

:e••• attach 
opy B of your 

f 
c 
F orms W-2 here. 

f you do not h11ve 

• \'l-2, S1'e . 
p 
I 

age 5 ot 
nstructiona. 

Please 
1ttach check 
o)( money 
order here. 

Adjustments 
to ln~on:o 

(See 
lnstruc· 
tions on 
page 1:) 

! 

I 

Do you want $1 to go to tnis fund? .. , ... , . , , ... 
If joint return, does your spouse want $1 to go to this fund?. 

l 
2 
3 
4 
5 

Single For Privacy Act and Paperwork Reduction Act Notice, see lnstructicr..:. 
,-._,. Married filing jolnt return (even if only one had income) 

Married filing separate return. Enter spouse's social security no. above and full name here >'----------------
Head cf household If qualifying person ls your unmarried child, enter child's name :>-_______________ _ 
Qualifying widow(er) with dependent child (Year spouse died t> 19 ). 

6a .~ . . ': Yourself 65 or over Blind 

Blind 
boxes checked ! .-

} 

Enter number cf · 

b ,":\. : Spouse 65 or over on Ga and b t> l___:_ 

c ~,rtl~~'l'i'· Of yow .~epenr.nt cpi/?1··P who lived with you ,.. ____________ .(Enter number c. 
r,f-lL, 1<1 •• 1···'J !l-. . .Jl._ .. ~ L.,..... 5ofchildren -

l'st d 6c t> ' e on 
{J) Numb.r '.! (41 Old dtt>4ndtnt (5) Old you pr0Yld1 d Other d•pendents: (2) R1f1tion1hip monttu· liY•d 1101 lncom• of more thin ont•h1ll of 

{lJ Namt in your heme $!.000 or more? dependtnt's support7 Ent" nurr:!oer c 
' of ether 

I dependents t> 

Add· numbers .I 
entered in -• Total number of exemptions claimed . , boxes above t> 

7 Wages, salaries, tips, etc. 7 .L ,;.\.,· .. C'' -
s Interest income (a'ttach Schedule a it aver $400 or you h.~~ .an)' All·Sav•r1 interest) 8 

9a Dividends (attach Schedule B if over $400) 
I . .__".(;;; ..... 

, 9b Exclusion 
·2·c,·c)· .. · • • Subtract line 9b from line 9a . 9c 1.0r3S. . . 

10 Refunds of State and local income taxes ' ' 
10 J . . :J "· ,::. ~ 

ll Alimony received 11 
12 Business income or (loss) (attach Schedule C) . . ... 12 
13 Capital gain or (lass) (attach Sch•dule DJ " .. , 13 ::) -~ . .. .:. ~) , 
14 40o/0 capital gain distributions not reported on line 13 (See page 9 of Instructions) 14 
1~ Supplemental gains or (!asses) (attach Form 4797) , . . 15 
16 fully taxable pensions, IRA distributions, and annuities not reported on line 17. 16 
17a Other pensio11s and annuities. Total received .... , ••• , ! 17a ! ~ 

b Taxable amount, if any, from worksheet on page 10 of Instructions, 17b 
18 Rents; royalties, partnerships, estates, trusts, e~c. (attach Schedule E) . . 18 
19 Farm income or (loss) (attach Schedule F). .~ 19 '· ./'';"t)7 

20a Unemployment compensation (insurance). Total received ·120~ i ~Af 
b Taxable amount, if any, from worksheet on page 10 of Instructions. 20b 

21 Other income ~ ·%1i-f: 
3/Y~x 
21 

22 Total income. Add amounts in column for lines 7 through 21 . . ' ..... 22 '· .;-, 

23 Moving (attach Form 3903 3903F) 23 %'.·',;,;,-; expense or , 24 Employee business expenses (attach Form 2106) . 24 /1%%7. 
25 Payments to an IRA. You must enter code from page 11 ( __ ) 25 fif4;"~ 

26 Payments to a Keogh (H.R. 10) retirement plan . 26 f*~:1 
27 Penalty on early withdrawal of savings . 27 0:·'1 '· /;/// 

I ff{-" 28 Alimony paid 28 ·:$~?/ 
29 Deduction for a rnilrr1ed couple when both work 29 ! ii~1 
30 Disability income exclusion (attach Form 244L1) 30 

?.-::% ;@ffij! 
( ) 

~;%-/. 
;.;iW.'. 

31 Total adjustments. Add lines 23 through 30. ... 31 
Adi Gr. tn~. 1 32 Adjusted gross income. Subtract line 31 from Lne O? "--·. I>- 32 I ' '; -. ' 

Preparer s Edition " ---~9-U9£4, 'I - . -' 
Nf~ •. _ 



,.,.,. 10rl0 (1N2) 

33 Amount from line 32 (adjusted gross income) . . .. 33 ' 't J. . . 
Tax 34• If you Itemize. complete Schedule A (form 1040) and enter the amount from Schedule A, line 30 •.• ... •• :.'.b~l" 

c..,... Caution: If you have unearned income and can be claimed as a dependent on your 

tntlCI parent's return, check here ..,_ D and see page 1.2 of the Instructions. 

(- S4b If you do not itemize, complete the work.sheet en page 13. Then enter the allowable ~ 
lnl\t'UC• part of your charitable contributions here . ' . . . 34b 
Hons on 35 Subtract line 34a or .34b, whichever applies, from line 33 . 35 , ... 12) . 

36 Multiply $1,000 by the total number of exemptions claimed on Form 1040, line 6e . 36 bOOO. 

37 Taxable Income. Subtract line 36 from line 35 . 37 
38 Tax. Enter tax here and check if from[Kj.Jax Tabl~. [jTa~ R~t~ Sc

0

h~d~l~ X,' Y. ~;z: 
or OSchedule G • . • • . . • • • . . . . • . • , • • • • • • • • • • • • • • • • •• .. 38 

39 Additional Ta;ises. Enter here and check if from ••..••••.•••••.• O Ferm 4970,} 39 I 
nForm 4972, n Form 5544, or n section 72 penalty taxes .••..••..•.••• -40 Total. Add lines 38 and 39 .. .... 40 

41 Credit for the elderly (attach Schedules R&RP) . 41 
Credits 42 Foreian tax credit (attach Form 1116) . 42 

(See 43 Investment credit (attach Form 3468) . . 43 
Ins true. 44 Partial credit for political contributions . . . . . . • • • 44 
tlons on . { •tt•ch ) 
P•8• 13) 45 Credit for child and dependent care expenses Form 2441 • 45 

46 Jobs credit (attach Form 5884) 46 ,, 
47 Residential energy credit (attach Form 5695) 47 

"' 4S 9ther credits J> 48 
4!) Total credits. Add lines 41 through 48. ... 49 

50 Balance. Subtract line 49 from line 40 and enter difference (but not less than zero) . .. ... 50 

Other 51 Self-employment tax (attach Schedule SE) 51 

52 Minimum tax (attach Form 4625) . 52 Tuos 
53 Alternative minimum tax (attach Form 6251) •. 53 -

(lncJudinc 54 Tax from recapture of investment credit (attach Form 4255) 54 
Advance 

5!5 Social security (FICA) tax on tip income not reported to employer (attach Ferm 4137) . 55 I EiC 
P~ym•nt1) !56 Uncollected en1ployee FICA and RRTA tax on tips (from Form \V-2) • 56 

a1 Tax on an IRA (attach Form 5329) 57 

~" Advance earned income credit (EiC) payments received (from Form W-2) 58 
06 59 Total tax. Add lines 50 through 58. 13 5) 

60 Total Federai income tax withheld . 60 '"'' I ?aymantc 
61 1982 estimated tax payments and amount applied from 1981 return . 61 

. "'-'· I 
Attach 62 Earned income credit. . . 62 
Forms W-2. 

Amount paid with Form 4868 63 W-2G, and 63 

I W-2P 64 Excess FICA and RRTA tax withheld (two or more employers) . 64 
to front. 

55 Credit for FederJI tax on special fuels and oils (attach ,.~ 

Form 4136) 65 
, ~ w-t . . ,_ . . 

66 Regulated Investment Company credit (attach Foi'rn 2439) 66 fl _( ) 
67 Total. Add lines 60 through 66 ~ ~ 67 1.580. 
68 If line 67 is lorger than line 59, enter amount OVERPAID . .... 168 

l t)L)U ~ 

Refund or 69 Amount of line 68 to be REFUNDED TO YOU . .. • • .... 69 .I. t~ d 1.) • 

Amount 70 Amount of line 68 to be applied to your 1983 estimated tax. ~ !
0

7~ ·1 @';;~ 'ioa Owe 
.. 

71 If line 59 ls larger than line 67, enter AMOUNT YOU OWE. Attach check or money order for full amount ,, 
payable to Internal Revenue Service. Write your social security number and "1982 Form 1040" on it .. .... /71 
(Check .-n ii Form 2210 (22lOF) is allached. l .. $ ~.: :h;·~~;;~~f$$,:/' ·.·,:z:?(1"· ./- ·~Y-~ ;fi_;.· ,/"'/,::/. .. ,; ','./,_~,.:.-;-:. 

Under penaittcs cf pequry. I .declare that I have examined this return. including accompanying schedules and statements, and to the bes: 

Please of my knowledge· and belief, it is true, correct, and complete. Declaration of preparer (ether than taxpayer} 15 based on all information cf 
which preparer has any knowledge. 

Si:n 
llare 

t> Your s•gnatun; ~Spuuse·s sir11ature 11f fd1nic 1orn1iy, BOTH must si&:n) Date 

Preparer's l> ID•';, :.I Check d 
Preparer's sociai security n-::. ,.id signature / r.: ! ~:: 7 self·em· l>n .s ,'.f () ·~ tjr:;-·:"': --, l ,," , __ ,._. ployed ~+u 

Prepuer's 
Firm's r.ame (or r.:- (\ G.·] pnr-\{\i··! r·· [:, :~·1 I 

Use Only ours if self.ern lo ed i ,.., " " c·r'· 1 I .~ ;.J I q-i-.. n ./.\C . .: ·) 

I 
~nd address . P Y )t>-•-~[_ .. _r._n~r .. r .. r ~~·~-'~!···~-~· ___________ ,_E_._t._N_o_._~Jlo--~-~'cc''CCO',.-·'t7i_"_'_[_,f:_ .. _1_. _ 

,,,.----.,.-,;l.,.,,.------------"L'-'.1f"'·,_r_n.·:._c.;.;,:1ll_:.:~'.-~_f .. :~· r:-::n~1 !zip code P.. 97() /t 
Preparor 's Edition .~----:3"0."'0"95'",-=1"=1'"1---------------------,N°"T""'F 



'.SCHEDULF F 

DAVID BIELENGERG 

FARM NAME DAVID 81ELENnERG 
& ADDl'<ES::; 

Pi'-1F\T l F1~F:M H!COMF····-··Ct,'H MFTHDD 
A. DE.SC [-<" M-lnUt·! r r; •. COST 

:t. LTVEST0r:f{ 
HOGS J. 7'77~5 .. 

2. OTHEF: ITEMS 

3.TOTALS 3. 
4.F'ROFIT OR LOSS 

16939.:\. I 19773. 

SALES OF LIVESTOCK 
f(JND M·lOl.!nT 

5.CATTLE ANO CALVES 
6.SHEEP 
7.SlJINE 
8. F'OUl...Tf::y 
9 .. DAIRY F'ROD\JCTS 
10. EGG~:> 
l l. 4JOCH .. 
12.COTTO.'I 
13 .. TC1F:(11·:;-::n 
lit. '.'ECETt,DI .r::c: 
lS .. r10\'E~Et1Nr:-) 
16.com.1 
l.7. CjTJ··JE:r: GF'tiT~,1 

18.HAY AND STRAW 
19. FF:\JITS r;. ~-!!HS 

7-.!0 .. Mr-;Cl·iIJ.JF !.Jf.)F;~~( 

21A.PATRrli~~GE DIV 
~.?lB. f,lni'JTi...JC'., ITr:t'IS 
21CnNET PATRONAGF n·r 1J~ 

22.PER-UNIT RETAINS 
23.NONF'ATRON DIST 

" ···'" 

'··'" 

: ;, " 

·1 ? . 
'! ~.7. ., 
:. '·)" 

' r: ..... 
l ,<, .• 

: /" 

l F: .. 
' r·, 
!. 7" 

~-: t F~p 
? l c:" 
,...""!,..! 
'·· .... 
r:· pz 
,·, ···' .. 

24A.AG F'G~1 CASH 24~. 

248.~~ PGM MATERI~t.,SFR248 .. 
:?f':." ci:;:Er! IT 1 .. (Jtii'··lf:') 
26.FED G1'R CREDIT 
27.STATF r~s RFF 
28.CROP INSUR PROCEEns 

29r'1 .. f:;r:~N-r 

29~nCASH DISrOLJ~JTS 

30.ACD LS TfiRU 2° 
~1nGRGSS f~Rr)FTTS 

•; r:: 
.... '! " 

26 .. 

::.g .. 
~??t':i .. 
. :.~ \,) F: • 
~'9(:" 
-.. -. . __ ,;.)" 

:: I .. 
57uNET FARM F'ROFTT nR <! C1S3) 

t2S .. 

lOl:.'? .. 

l'.')()()9 ., " 

71.AO .. 

J()fl/• ·1 3." 

1.982 
1 t.~ 

TD NUMBEF:; 

· f" 1 <F:·T ~ FM':M rJEDIJ\:TIONS---· 
r:t1SH & r~CCF:u,:;1.. 

AMOUNT 

3:-·t;.. :. i-°'1BDP HI F:ED 
3?D .. JOnE CF\EDIT 
32C.t.32A MINLJS L328 
3·3 .. ;:::r::F'1;rr~s 
3-': .. H!TEF:EST 
3S.f:FNT 
36.FFFD PUPCHASED 
37 .. C;fFDS F'llF:Cl··!(;!:;[[i 
:~F) ~ C>!Fi"iI CA! .. f:) 
:::: .. :v.c!-HNF HIF:E 
':-0 .. ": 1 :r-r-t.. IES r·1,r~·c1V1S[[) 

41.P~EEDINC FEFS 
42 .. VFTERINARY FEES 
«,:\ .. Ct,'.:>, FUEL, OIL 

,'.11'·,., ·;·!"-;:::.UF~1-~1~·lCF 

i:7. 1JTTI. ITT Ff; 

32A. 
328. 
32C .. 
33. 
3i~ .. 
35 .. 
3fi. 
37 .. 
3B. 
39 .. 
~10 .. 

"1. 
'+2" 
'~3" 
AA. 

4/)" 
47. 

4n .. FPE:IGHT 48. 
49 .. CONSERVATJON E~P 49. 
!:;() .. ! f:iNC1 CLE(iF:It·-JG 50 .. 
St.PENSION/PROF SHARE 51. 
52.EMPLOYEE DENEFiT s~ 

E1A .. JEED CL~IBGR~JG 53A. 
SJ[; .. >! E>C 53[{. 
53C.ACCOUNT1NC 53C. 
530.DANV CHRCES 530. 
S3E.SUDSCRPTNS 53E. 
53F.~DDL EXF': SEE ATTCHD53F. 

. 
S.'.1. -\DD L.32C THF:I J f:>3 

s.;.7nTAL DEDUCTIONS r: 1.. .._, ....... 

1757C> .. 

:1. 757t.)·~ 

20Bf:l7. 
1,oon<,. 
17113. 
8697b .. 

6007. 
37 f,02. 

7912. 
11:l3. 

252 1t .. 

1.5397. 

(;71~3 .. 
2215 .. 
L}1A7 .. 

7li)O .. 
1;27. 
20(i,, 
1.22 .. 
1.3:1.. 

33132:~ .. 

331322 .. 

snH TF ;":°:-\ ! o~:;'._3~, [)(1 YC:~.J l!:~·it.ir:· f~1~iC1IJl'~Tf:) FDF: !,,J]··!TC:·l··! ··/Ci!_J l~1F-:E 1--!CiT 
11 (\l" r.:1~~-: 11 JN Ti··lT.C: r-:-:11r=:Ti'·JCf.=;s? 

S7. -22909. 
y I N 

~ x 



1 

~t2r 

~;~. 

: :1 

·;. 

.;.,. 

'~ ;'· 

.;::. 

For the year Janttary l·Oecernber 31 1983. or othe~ ta~ year beginnmg . 1983, endmg . 19 I OMS No_ 1545·0074 

Use 
IRS 
label. 
Other· 
wise. 
pie ate 
print 

l)~VID & M~RG~RET BICL .. ENBE~?G 
Your social security nt.mber 

i . .-) 
1 • .- ~· •• 

Spouse's social security number 

or type. SILVERTO~~, OREGON 97~31 
'four occupat1.:::i 

Spou~ s occupat1or\ 

Presidential 
Campaign Furn! 

FilL;g &~atas 

Check only 
one 001_ 

Oo you want $1 to go to th is fund? . 
If joint return, does your spouse want $1 to go to this fund? 

l Single 

2 Married f:!ingJoint return (even if on!y one had income) 

Yes 

Yes 

;<>< NO 
'-:.x No 

Note: Checkmg "fes" r.1u 
''Ot increase your t.J:t 
or -'educe your rcfur.d 

For Privacy Act and Paperwork Reducticn Act Notice, see lnslruct1or:s. 

3 Married filing separate return. Enter spouse's social security no. above and lull name here. _________________ _ 
4 Head of household it qualifying person is your unmarried cnild, enter child's name ___________________ _ 

---------'5"'-----l~c.;.-l.--"-"u'-"a!ify1ng widow( er) 'v'iith dependent child (Year spouse died !o- 19. __ .:.l:_· ~--~-------------~---
6a I ... 1 Yourseit LJ 65orover . Enter number of 

Ex i)lllfltions 
Always check 
the oox !aoeled 
Yol.:rselt 
Check other 
boxes it they 
aop!y 

Income 

Please attach 
Cvpy 8 of you• 

b LJ Spouse LJ 65 or o>oer 

Bi ind 

Bl!n,:,; l 
o::J;.~~t l.)llfl~ o1 yOlff1qep-inOer.t chil\¥~!'.l·'r"r:i i ... ed with you, ____________________ _ 
1,,,.,,t!l. __ , •.. 7 I·~,, __ .,·, ... , .. '/,, .. ,.,.,_.._. l 

d Other dependents: I (3) Nurnll~r of (4) Oid depenr!Pn'I 
1 

(5; ~ .. ~NJ prv~1d'! 
(2) Rel·at ·"hip mcn!hs 11ved ~a~'~ income c: rnate i~ar o~'! half o! (11 Name iiJ«v .. -----------------1---- 1n rur ~o;~:__,_·. $1 IJ~)O or il\01'!; d·~~oer.: s supoo1t1 

I l 1.· --i 
----!---~---+--- --1-. --~ 
------------'--------"------·----_.___ ___J 

bo:i:es ct:ec1>~d 
on 6a and b ,,. 
Enter number 
r..i cb:ldren 
!isted en 6c ~ 

Er:u n:imber 
of c:.;~r 
deoendent-:; .,.. 

.-, 

~ ' 

C 
!!ntered 10: 1 
lid .. flli'11Ue:s r-: 
b<>ie,; ab<".'~· >- S ! 

--------- ------- - --,--7-;-- ., ..... : .• ;·. 
7 \'I ages, salanes. tips, etc. . . . . . . . . . ~-t _ ., I\ 

8 Interest income (also Jttach Scr:edufe B if over $-400or vou 11~ve a11',: Al/ Savers .1, 1prec:t) . ~-
9a Dividends (also att;:cn ScheatJ!d B if ovfjr $4CO; '" , 9b £,c1us1or ______ ._. _ ~~l 

F orrns ii'/·2. W·2G Refunds of State and iocal !nccme taxes, f!om workshf'let on page 10 01 Instructions . . lo
(; Subtract :.ne 9b trorn l:ne 9a ana enter tne result · · · · · .. ·. i, :

9C!·c ,,. 

and W·2P hen: 

If you ao not ha\'e 
a 'll/·2. see 
page 5 of 
Instructions 

~-
Plli!ase 
attacr che.ck 
or mo.~ey 
orce1 nere. 

Adjustm1nts 
to l;icorr.a 
(See 
!nstruc· 
tlons on 
page 11) 

l l Alimony receued '-""--'---------

12 81.:siness income or (less) (attach Scheaule C) e>-• __ 1 __ -1----------.. 
ITT·~: 13 Capital gain or (loss) (attach S:hedule 0) 

14 40% capita! gain dist·1butmr.s not reported on !1ne 13 (See page 10 of lns:n,;cti?ris) 

;..;;j l_:._5 t-·----
16 

15 St.Jpplementai gains or (losses) (attach Forn~ 4797) 

16 Fully :axable pensions, !RA distributions, and ar.nuit'.· <;not reported on line 17. I 
17a 

b 

18 

Other pensions and annuities, including rollovers. Total received .. , .. cl_:l:.:7_:a:i.. ----------F===§':§j. 
Taxable amount, if Jny, from worksheet on page 10 of Instructions . l 7b 

Rents. royalties, partnerships, estates. trusts, etc. (attach Schedule£). 18 

19 Farm Income or (loss) (attach Schedule F) . . . . ..,. ~ 19 

20u Unerno!oymen~ ~.Jmoer.sat1on (!nsurance) Tota! received . ~:~~IL,----------'~ 
b Taxable amou

0

n_t_. i_f_a_n_y_. f_ro_m_'_''o_r_k_s_h_•e_t_c_. -p·a-g_e_1_1_0_1_1n_s_t_ru_c_t_1o_n_s_. _____________ _._· 2-0b- I 
21 Other income_ ~ 

---~--------------------~----' 
I 21 I 

22 Total j,jcome. Add amounts ifl columr, for lines 7 through 2 l II-('--"~-~'-· :"J.-"C~--
23 r,.,OVing e'-<per.se (attach F:Jrm 3903 or 3903F) . . ·. r' _2_3_._ __ 

24 Employee business expenses (attacn Form 2106) . ;..;;2:_•;_· -1--·----~----
25a IRA deduction, from the worksheet on page 12 , 25a.._. ___ _ 

b IRA payments rnada in 1984 included in llne 2=a ~·Ll--------1'~-2"-6~ 26 Paymer1ts toa Keogt1 (H.R. 10) ret:rement plan 6 I _________ _, 
27 PeriJ!ty on eariy w1thdrJwal 1Jf sav~ngs L~ 
28 Alimony paid . 1281---
29 Oeauc!ion for a marned couple when Joth work(atta::hS~·'leaute Wl : r-29 L ___ _ 
30 01sab1l1ty income e~1.:u!;1on (attach Form 24.JO) . .I 30 I 

31 Total adjustments. Add hnes 23 through 30 

Adj. Gr. Inc. 32 Ad1usted gross income. Su::Otra::t :.ne 31 fro.:1l1ne22. .. ' c: 1:: ,--. 

Preparer's Edition 39·0964777 NTF 2941 



Form 1040(1983) 

nx 
Compu· 
talion 
(Soe 
Ins true· 
t1on'l on 
page 13) 

Crediis 

(See 
Instruc
tions on 
page 14) 

Other 
Taxes 

(includ=ns 
.A.dvanc! 
EiC 
Payments) 

Payments 

Attach 
Forms W·2, 
W·2G_ 3nG 

W·2P 
to front 

Refund or 
Amount 
You Owe 

Please 
Sign 
Here 

Amount tram hne 32 (ad1usted gross 1ncome) 

l4a If you 1tem1ze. complete Schedule A (Form 1040} a11d enter the amo~Jnt from Sthedule A. line 2S-. 

Caution: lf you hav• unearned income and can be claimea as a dependent on your parent's return, 

check here • D and see page 13 of the Instructions. 

34b If you do.not itemize deductions on Schedule A (form 1040), complete the Y¥orksheet on page 14. 
Then enter the allowabie part of your charrtable contributions here 

35 Subtract hne 34a or 34b, whichever applies, from tine 33 . . . . . . . , .... 

Multiply $1,000 by the total number of exemptions claimed on Form 1040, line 6e. 

Taxable Income. Subtract une 36 from line 35 .. 

36 

37 

31 Tax. Enter tax here and check if from Ej Tax Table, 0 T.ax Rate Schedule X, Y, or Z, or 

0 Schedule G . . . . . . . . . . . . . . . . . . . . • • •.... 

39 Add1t1onal Taxes. (See page 14 of Instructions.) Enter here and check it from D Form 4970, 

D Form 4972, n Form 5544. or 0 section 72 penalty taxes. 

Totat Add lines 38 and 39, ......... ... 

41 Credit for the eiderly (attach Schedule~ R&RP). 41 

42 Foreign tax credit (attach Form 1116) . 42 

43 ln\lestment credit (attach Forrn 3468) ..... 43 

44 Partial credit tor pohtica! contributions_. 44 
45 Credit for child and dependent care expenses (attacn Form 2441) . 45 

46 Jobs credit (attach Form 5884) ... , . , .. 46 ·---
47 Res1der:t1a! energy credit (atta=h Form 5695) 47 

[Other credits. ____________________ _ 

43 Total credits. Add !ir.es 4 l through 4 7 . 48 
49 Balance. Subtract line :18 from 11ne 40 and enter difference (but not less tn;in zero) ... 49 
50 Self·empioyment tax (attach Schedule SE) 

51 Alternative minimum tax (dttJch For,716251) . 

52 T?."< from recapture c. '. 1nvestme:-:t credit (attach Form 4255) 

53 Social ~ecurity tax on tip 1:1ccme not reported to emp,'oyer(attaci'i Form 4137) . 

54 Uni.;oHected employee social security tax a:id RRTA tax on tips (from Forin W·2) 

55 Tax on an IRA (attach Form 5329) 

64 

65 
66 

·-------·------------_] 

Total paymll!'nts. Add !1nes 57 through 63 

1i line 64 1s larger than fine 55. enter amount OVER~AID 

Amount of line 65 to t'-e REFUND£0 TO YOU 

57 

58 

59 
60 
61 
62 

63 

67 .t1111ount of line 65 to be applied to yo!Jr 1984 estimated tax .,.. 67 
~~c..,-,,.--...,.-----

68 1~ hr.e 56 is larger than line 64 en~er AMOUNT YOU OWE. A:tach check or mor'.ey orde' !or full amount 

payabie to "Internal RevenL!e Service·· Write your social security number and ''1983 Forrr. 1040" on 1t ..... ,.. 

50 

5! 
52 

() 

" ·-.'" 

(Check ... n if Forrr. 22 !O !22 lOF) :s attached. See page 17 of lnstruCtJOOS.) $ ~~~~ 
Unaer pena1t'eS of ;:ier".;r:.. I .Jec'.HC t:~;H I "!Jve c~amw-?d this ·<>t~;•n and acco;T'Odr>,.-.g sctiedu!es and stdte~·-!rils . .:.r:1 to i'1e best of my 1rnow1e::ige ar.d 
behel, they are tri.:c, cv~rect. arc co:o·p1e1e Oecldriil1011 ol prepar<:>r lOther than ta~i: · 1<:!r)1;; t·asea ori all 1nformat",i~· of wti.ch preparer lias any knowledge 

~ -'°-,-, -5'-gn-,~,-u,-,---- ·------------------c~,~,-,- ~ Soo.;St" s signature (1t t1i111g •0•'1t1y, BOTH··:-,u-,~ts-,g-,~,)-------
Pr.:!parer's ~ I Oat.',.·. Check if 1 PrepJrer's soc1JI sec<J~1ty no. 
s•15nature _ -1 d I 

Paid ------------------------------~-----'~·,~:~~·~·_.__'~'r'·_•_m_o_'o_v_•_.__.__,r"c~1,~r~'-~'"'-'''-~r-.>~(~ 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVEANOA 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM Date: November l, 1985 

TO: Environmental Quality Commission 

FROM: Linda K. Zucker 

SUBJECT: Agenda Item H 

Appeal of Hearings Officer's Findings of Fact, Conclusions of Law 
and Final Order in DEQ v Hayworth, Case No. 50-AQ-FB-82-09, 
November 22, 1985. 

This matter is before the Commission on a request for review of the hearing 
officer's decision that Hayworth Farms, Inc. and John Hayworth are liable 
for a civil penalty of $1,000 in connection with unlawful field burning. 

Enclosed for the Commission's review are: 

1. Hearing Officer's Findings of Fact, Conclusions of Law and Final 
Order. 

2. Hayworth's exceptions and brief. 
3. DEQ's brief. 
4. Hayworth's reply brief. 
5. Transcript of hearing. 
6. Exhibits. 

TS:y 
RY2046 
Enclosures 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

Department, 
v. 

HAYWORTH FARMS, INC. 
AN OREGON CORPORATION, and 
JOHN W. HAYWORTH, 

Respondent. 

} 
) 
) 

l 
) 
) 
) 
) 

l 

HEARING OFFICER'S 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
FINAL ORDER 
NO. 50-AQ-FB-82-09 
Linn County 

g BACKGROUND 

10 Hayworth Farms, Inc. and John W. Hayworth have appealed from a Notice 

11 of Assessment of Civil Penalty issued by the Department of Environmental 

12 Quality (DEQ). The notice alleged failure to actively extinguish all 

13 flames and major smoke sources in two perennial grass seed fields when 

14 burning was prohibited. DEQ assessed a civil penalty of $1,DOO. Hayworth 

15 and Hayworth Farms, Inc. denied liability and affirmatively alleged that: 

16 

17 

1. A portion of their late burning was a necessary precaution to 

control a wild fire; 

18 2. That same emergency had forced them to leave a late burning field 

19 unattended; and 

20 3. Late burning was common practice agreed to by DEQ. 

21 A hearing was conducted on April 4, 1984 and April 11, 1984. The 

22 record closed on December 15, 1984. DEQ was represented by Michael 

23 Weirich, Assistant Attorney General. Hayworth and Hayworth Farms, Inc. 

24 

25 

26 

Page 

were represented by J. W. Walton, their attorney. 

Ill! 

Ill/ 
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1 FINDINGS OF FACT 

2 1. John Hayworth is the owner with his wife of Hayworth Fanns, Inc. He 

3 

4 

is a grass seed grower who farms 5,000 acres and participates in the 

field burning smoke management program administered by DEQ. 

5 2. At approximately 2:30 p.m. on September 3, 1982, Hayworth received 

6 

7 

8 

authorization to open field burn 200 acres of grass seed fields near 

Harrisburg, Oregon. At that time, he was told that fires would have 

to be extinguished by 3:45 p.m., the fires-out time. 

g 3. First, Hayworth successfully burned the 90 acre southern half of field 

10 

· 11 

12 

13 

14 

15 

16 

17 

18 

4125-5. Then he tried to burn the northern half. When it would not 

ignite beyond its perimeter, he took his crew and left the field while 

it was still smoldering because, as he explained: 

" ..• we were very closely pressed for time to 
get down there and burn the other fields; we 

· didn't want to use our water; we thought the fire 
was going out; we didn't think it was going to 
burn there. We used the time to get down there 
and try to burn these other fields before the 
3:45 closing time." 

It would have taken about 10 minutes to extinguish the field with 

water. 

19 4. Part of the crew was sent to a 50 acre field. The crew burned this 

20 

21 

field uneventfully in about 30 minutes and then joined Hayworth at 

a 38 acre field (4124-5). 

22 5. At approximately 3:40 p.m., while this 38 acre field was being burned, 

23 

24 

25 

26 

Page 

a gust of wind carried flames into a fence row on the edge of the 

field. This "wild fire" was a low level emergency which was 

contro 11 ed in approximately 10-15 minutes.. Some time was then spent 

widening the back fire for safety. 
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1 5. After the wild fire was controlled and the back fire widened, Hayworth 

2 

3 

4 

5 

6 

decided to burn the remaining 11 to 12 acres of the 38 acre field 

rather than applying water to extinguish the fire. His stated reasons 

were that he believed he did not have enough water to do the job, 

and he believed it would have taken 1 onger and created more smoke 

to extinguish the field with water than to burn it. 

7 7. Hayworth's fire fighting equipment was the best in the area and 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

included a fire rig with a 3600 gallon water capacity and a tank truck 

with a 1500 gallon capacity. When he ignited the 38 acre field, 

Hayworth had as much as 3200 gallons of water available. After 

putting out the wild fire, he had between 1500 and 1800 gallbns left, 

although he was required to leave some water in the tanks or lose 

his prime. Additional water was available from an irrigation pump 

at Hayworth's fann 5 miles away, and from the Harrisburg Fire 

Department, 1-1/2 miles away. It takes 15 minutes to fill a truck. 

It would have taken another 15 to 20 minutes to eliminate the flames 

in the field by extinguishing than with water. 

18 8. At 4:10 p.m. Hayworth was still actively lighting the 38 acre field. 

19 9. At 4:19 p.m. flames were observed and photographed in the 38 acre 

20 field. 

21 10. After replenishing his water supply, Hayworth returned to the northern 

22 

23 

24 

90 acre field. This field had visible flames 4 to 5 inches high and 

was still smoldering. ·Hayworth extinguished the field with water 

in 10 to 15 minutes, finishing by about 5:30 p.m. 

25 11. Hayworth acknowledged he tried to burn too many acres in too short 

26 

Page 

a time. 
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1 CONCLUSIONS OF LAW 

2 1. The Corrmission has jurisdiction. 

3 2. On September 3, 1982 Hayworth violated OAR 340-26-010(5) by failing 

4 

5 

to actively extinguish all flames and major smoke sources when 

prohibition conditions were imposed by DEQ. 

6 3. Hayworth has not proved any defense to liability for this violation. 

7 4. Hayworth is liable for a civil penalty of $1,000 as assessed. 

8 OPINION 

9 The rule under which Hayworth was cited provides: 

10 OAR 340-26-010(5) Any person open field burning 
under these rules shall actively extinguish all 

11 flames and major smoke sources when prohibition 
conditions are imposed by the Department. 

12 

13 The case record establishes that fields 4124-5 and 4125-5 were burning 

14 ·and producing flames and significant smoke after prohibition conditions 

15 were imposed by DEQ. 

16 Despite this late burning, Hayworth disputes liability under the rule . . 
17 Hayworth contends that OAR 340-26-010(5) must be read as including an 

18 implied term of reasonableness in time and manner of compliance. He 

19 reasons that the term "actively extinguish" must be construed because it 

20 is not defined, and urges a construction which requires a grower to do 

21 only what is "practical" and "reasonable." Using this construction, he 

22 argues that the rule allows a grower to ignite his field after fires-out 

23 time if he believes this to be good smoke management practice. In his 

24 

25 

26 

Page 

case, Hayworth contends ignition of the field was good management practice 

because it quickly exhausted the fuel source--straw--and caused the fire 

to go out. 
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1 Not every term used in a regulation must be defined. If a term is 

2 clear and unambiguous it does not require or allow interpretation. Schoen 

3 v. University of Oregon, 21 Or App 494, 535 P2d 1378 (1975). In the 

4 context of the smoke management rules, the meaning of the term "extinguish" 

5 is clear and unambiguous. The Random House Dictionary of the English 

5 Language, The Unabridged Edition (1973), defines "extinguish'': 

7 1. to put out (a fire, light, etc.); put 
out the flame of (something burning or 

8 lighted): to extinguish a candle. 
2. to put an end to or bring to an end; wipe 

9 out of existence; annihilate: to extinguish 
hope. 

10 3. to obscure or eclipse as by superior 
brilliancy: Her beauty extinguished that of all 

11 other women. · 
4. Law. to discharge (a debt), as by 

12 payment.-zEmphasis in original.) 

13 Ignite is defined as follows: 

14 1. to set on fire; kindle. 
2. Chem. to heat intensely; roast. 

15 3. to take fire; begin to burn. 

16 Using these definiti ans, a flame cannot be ex ti ngui shed--put out--by 

17 igniting it--setting it on fire. The term "extinguish" is clearly defined 

18 and needs no interpretation. 

19 However, even if this regulation were ambiguous, and susceptible to 

20 interpretation, it would be construed under the guide that words of common 

21 usage are to be given their natural, plain and obvious meaning, Perez v. 

22 State Farm Mut. Auto Ins. C~ •• 289 Or 295, 613 P2d 32 (1980); and would be 

23 construed to avoid absurd or unreason'able results. State v. Linthwaite, 

24 295 Or 162, 170, 655 P2d 863 (1983). The natural, plain and obvious 

25 meaning of this regulation is that burning is to stop. In the context 

26 

Page 

of the field burning program, Hayworth's interpretation would lead to 
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1 the unreasonable result of delegating to the regulated individuals the 

2 authority to regulate themselves. That is, each grower would be allowed 

3 to determine when it would be desirable to put out fires and when it would 

4 be desirable to ignite them. It does not appear that the legislature or 

5 the agency intended this result. 

6 An additional approach in determining the regulation's meaning is 

7 to examine its context, background circumstances and purpose; and to read 

8 it in its entirety. Peters v. McKay, 195 Or 412, 238 .P2d 225, rehearing 

9 denied 195 Or 412, 246 P2d 585 (1952). The obvious purpose of this 

10 regulation, and of the entire program, is to give DEQ the ability to 

11 control the time when.burning can take place. Although not embodied in 

12 a rule, the agency's interpretation of its regulation is clearly set out 

13 in the field burning permits which are employed in program operation: 

14 Item 2.f. on the reverse side of the permit says: 

15 "The permittee shall monitor and burn in 
accordance with Department open field burning 

16 radio announcements and shall immediately cease 
igniting and actively extinguish all fires as 

17 rapidly as possible when a stop burning order 
is issued by the Department." 

18 

19 There is nothing in DEQ's construction of its rule which conflicts with 

20 the ordinary meaning of the words it uses. A grower is required to 

21 immediately cease igniting and actively extinguish all fires as rapidly 

22 as possible when a stop burning order is issued by DEQ. 

23 Hayworth has misconstrued Sullivan v. Mountain States Power Co., 

24 139 Or 282, 9 P2d 1038 (1932), in citing it as support for authority to 

25 ignite the remainder of his field. In Sullivan, the language of the 

26 

Page 

regulation being construed specifically required the use of "every possible 
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1 effort." The Sul1 iv an court did not engraft a "best efforts" clause onto 

2 every regulation; it merely construed a regulation already containing such 

3 a clause. The case has no application to Hayworth's circumstances. 

4 Hayworth had read the permit condition requiring a grower to 

5 "immediately cease igniting and actively extinguish al 1 fires" under 

6 prohibition conditions. Nonetheless, he claimed that he was authorized 

7 by smoke management program personnel to ignore .the literal regulatory 

8 directive and to use his judgment whether to stop burning. Hayworth was 

g vague about the terms of this authority. He did not recall present program 

10 management authorizing late burning. Asked when he had been told it was 

11 "okay" to actively ignite a field after the fires-out time, Hayworth said 

12 he had been told by a previous program administrator: 

13 ••• Back in the days when he administered the 
program. I cannot tell you what day. We've had 

14 problems on different fires, he said use your 
judgment. Different people that are paid in the 

15 program--smoke management--we have suggested that 
we expedite the fire, use our judgment. We've 

16 gone over with our torches and helped neighbors 
that were caught in similar situations. 

17 

18 Hayworth's claim of authgrity to violate the rule is not borne out by the 

19 case record. Under the circumstances described by Hayworth, a reasonable 

20 person participating in a highly regulated activity would not rely on the 

21 described "authorization" to burn when the regulations required him to 

22 stop burning. A reasonable person would not rely on it years later under 

23 changed program management and after receipt of a permit containing the 

24 recited language. 

25 Hayworth argues that DEQ's issuance of a permit to burn 200 acres 

26 created a presumption that it was reasonable to burn all 200 acres that 
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1 day. Hayworth's interpretation of the. permit's effect is refuted by the 

2 terms of the pemit itself. The permit said: "The grower ••. is 

3 authorized to open burn the fields listed on the reverse side hereof, 

4 subject to the fo 11 owing conditions and terms ... " What fo 11 owed were 

5 the essential terms and conditions of the field burning program operation. 

6 Among these terms was the previously cited requirement that the permittee 

7 immediately cease igniting and actively extinguish all fires as rapidly 

8 as possible when a stop burning order was issued by DEQ. It is hard to 

9 see how that requirement is consistent with the creation of a presumption 

10 that issuance of the permit authorizes violation of its terms. 

11 Hayworth contends that his conduct constituted active extinguishment 

12 of all flames and major smoke sources under the circumstances existing 

13 at the time. The day's events provide the best test of that contention. 

14 Hayworth argues that his conduct should be viewed under the standard that 

15 one may not be held liable for a mistake of judgment when it is formed 

16 in or under the stress of an emergency. Despite the many discrepancies 

17 in Hayworth's witnesses testimony regarding the time and circumstances 

18 of the day's burning, the fact of the wildfire is accepted. When it was 

19 controlled, Hayworth had to decide what to do about the remaining unburned 

20 acres. By all accounts, this decision was made after fires out time. 

21 As Hayworth explained in his Answer: 

22 "A small fire was set after prohibition conditions 
were imposed based upon the respondent's judgment 

23 that such a method was a more expeditious way to 
extinguish the fi~e." 

24 

25 Once the wildfire was controlled there was no longer an emergency. Thus, 

26 

Page 

the standard proposed has no application to Hayworth's circumstances. 
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1 Hayworth further argues that "(i)f the circumstances dictate that it 

2 is quicker to let the fire burn out with the help of a wind-aided strip 

3 burn, rather than dousing the flames with water, then that method should 

4 .not be penalized as a regulatory violation." In his case, he believed 

5 that continued burning rather than water extinguishment was the best way 

6 to extinguish all flames and major smoke sources as quickly as possible. 

7 This contention presents a broader issue--the extent to which a regulated 

8 party may examine the wisdom of a regulation and determine for himself 

9 whether to comply with it. 

10 The authority to determine field burning practice is given to 

11 the regulator not to grass seed growers. See ORS 468.450. If an 

12 ad'ninistrative order is authorized by statute its reasonableness will 

13 be presumed. Sunshine Oairy v. Peterson, 183 Or 305, 93 P2d 543 (1946). 

14 While the case record contains testimony both supporting and refuting 

15 the merits of continued burning versus water extinguishment as smoke 

16 management tools, it is no more the job of the reviewer than of the 

17 individual grower to name the victor in that debate. The decision is a 

18 policy judgment made by the Environmental Quality Commission and embodied 

19 in the administrative rules which guide the conduct of the smoke management 

20 program and its participants. OAR 340-26-010(5) says extinguish fires. 

21 Thus, growers are required to extinguish fires. They are not authorized 

22 to continue burning in the supposed hope of diminishing the adverse 

23 environmental effect of the fires they may have started. 

24 Hayworth's conduct illustrates the folly of leaving the decision 

25 to the grower. The case record does not support the contention that 

26 

Page 

continued burning was a significantly faster way to expedite the conclusion 
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1 of the fire. 

2 Hayworth's earlier decision to leave his 90 acre field showed similar 

3 indifference to program requirements. He justified this decision as one 

4 made on the basis of many years of grass seed farming judgment and 

5 supported by community practice. He conceded, however, that it was 

6 an error in judgment to believe that the field would not continue burning, 

7 and described his mistake as a reasonable one made in good faith. 

8 The rule under which Hayworth was cited states an absolute obligation 

9 to extinguish fires on time. Even if the rule provided relief from 

10 liability for reasonable conduct, Hayworth would not be excused from 

11 liability. First, it was not reasonable to leave the 90 acre field 

12 smoldering with the potential for reignition when he could have 

13 extinguished it in ten minutes. Second, when confronted with a choice, 

14 Hayworth elected to complete burning the 38 acre field and risk exceeding 

15 his legal authority. The case facts do not support a finding that Hayworth 

16 did everything possible to comply with the regulation at issue. Rather, 

17 h~1-.did what was expedient in an effort to burn as much as possible. 

18 Hayworth is a member of the Oregon Seed Council. The Council has 

19 a significant role in the smoke management program. See ORS 468.485(3). 

20 

21 

22 

23 

24 

25 

26 

Page 

\ 
' 

Hayworth is well-placed to argue for practical changes in agency rules. 

In the meantime he is required, along with other program participants, to 

exercise the restraint and judgment that will assure compliance with the 

rules as written. 

/Ill 

/Ill 

/Ill 

10 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER 
HD1824.A 



1 ORDER 

2 IT IS ORDERED THAT Hayworth Farms, Inc. and John Hayworth are liable 

3 for a civil penalty of $1,000 and that the State of Oregon have judgment 

4 for that amount. 

5 

6 

7 

8 

9 

10 

11 

12 

Dated this ~-1"; day of July, 1985. 

13 NOTICE: Review of this order is by appeal to the Environmental Quality 
Conmission pursuant to OAR 340-11-132. Judicial review may be 

14 ·obtained thereafter pursuant to ORS 183.482. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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'Hearing Section 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION\.:>:,£;r~~~Iki~~.g{~ii~~ 
OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

Department, 

vs. 

HAYWORTH FARMS, INC., an Oregon 
corporation, and JOHN W. HAYWORTH, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 50-AQ-FB-82-09 
Linn county 

WRITTEN EXCEPTIONS 
AND BRIEF 

The respondents, Hayworth Farms, Inc. and John Hayworth, 

hereby objects to the following findings of fact and conclu-

sions of law of the Hearing Officer in the above-entitled 

case. 

1. Findings of Fact Numbers 3 through 11. 

2. Conclusions of Law Numbers 2, 3 and 4. 

See below for respondents' reasoning. 

PROPOSED ALTERNATIVE FINDINGS OF FACT, CONCLUSIONS OF LAW 

AND FINAL ORDER 

Findings of Fact 

1. John Hayworth and his wife own Hayworth Farms, Inc., 

a corporation. He is a grass seed grower who farms 5,000 

acres and participates in the field burning smoke management 

program administered by DEQ. 

2. At approximately 2:30 p.m. on September 3, 1982, Mr. 

Hayworth received authorization to open field burn 200 acres 

of grass seed fields near Harrisburg, Oregon. At that time, 
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he was told that fires would have to be extinguished by 3:45 

p.m. 

3. Mr. Hayworth initially attempted to burn a 90-acre 

bluegrass field at approximately 3:00 p.m. (Tr. 16). After 

igniting the field's perimeter, Mr. Hayworth sent part of his 

crew to a 50-acre field at approximately 3:15 p.m. (Tr. 374). 

At approximately 3:25 p.m. Mr. Hayworth, unable to ignite the 

remainder qf the 90-acre field, left for another 38-acre 

field. (Tr. 35, 375). 

4. Mr. Hayworth left the 90-acre field while it was 

still smoldering because he believed it would burn itself out 

and not be dangerous because of: (1) A lack of combustible 

materials in the field; (2) the fact the field consisted of 

green stubble blue grass which smolders and does not burn; and 

(3) the fact that the perimeter was well burnt. (Tr. 398, 

406, 420, 476). 

5. The crew sent to the 50-acre field burned this field 

successfully and arrived at the 38-acre field between 3: 30 

p.m. and 3:35 p.m. (Tr. 379-80). 

5. The 38-acre field was lit around 3:35 p.m. (Tr. 380). 

Within minutes of lighting the fire on this field, a gust of 

wind carried flames into the fencerow on the northern edge of 

the field. (Tr. 216). A fire truck in use by the Hayworth 

crew spent about fifteen minutes controlling this wildfire by 

lighting a backfire. (Tr. 216). During this time, the remainder 

of the backfire on this 38-acre field continued to burn. 
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(Tr. 439). When the wildfire was controlled, sometime between 

3:55 and 4:05 p.m., the crew continued backfiring and rapidly 

burned the remaining unburned portion of the field, roughly 

10,..11 acres. (Tr. 45, 417, 424). 

7. Mr. Hayworth ignited the remaining 10-11 acres on 

this 38-acre field for four reasons: 

(1) He had been told by the former coordinator of 
the Department's field burning program, Mr. Scott 
Freeburn, that it was proper to ignite the remainder 
of a. burning field after the 'fires-out' time if 
that would cause the fire to burn itself out faster 
and with less smoke than dousing it with water. 
(Tr. 445, 490). 

(2) Mr. Hayworth and his crew believed that a rapid 
burn of the remaining 10-11 acres would extinguish 
the fire quicker and with less smoke than dousing it 
with water. (Tr. 203, 213-14). 

(3) After controlling the wildfire, Mr. Hayworth's 
fire trucks were low on water. Extinguishing the 
fire in the 38-acre field would have required refilling 
the trucks and then returning to douse the fire 
which would have taken over one-half hour. He 
believed it 'would be quicker and less smoky to 
rapidly burn the remaining acreage on the 38-acre 
field. 

(4) It was common practice among grass seed growers 
in the area to extinguish a fire by rapidly burning 
the remaining crops in a field so that the fire 
would not have anything to burn. (Tr. 470-71, 
74-75). 

8. At approximately 4:10 p.m. Mr. Hayworth learned that 

the 90-acre field was still smoldering. (Tr. 362). Very 

shortly after 4:19 p.m. Mr. Hayworth sent a crew to the 50-acre 

field to insure it was extinguished. (Tr. 363). He took his 

two fire trucks to refill them with water and then drove to 

the 90-acre field, arriving there at roughly 5:22 p.m. (Tr. 100, 
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427). He then proceeded to extinguish any remaining fire at 

the 90-acre field, finishing shortly after 5:30 p.m. (Tr. 364). 

9. That defendant acted reasonably under the circumstances 

then existing and was not negligent. 

Conclusions of Law 

1. The Commission has jurisdiction. 

2. OAR 340-26-010 ( 5), as in effect on September 3, 

1982, must be construed as including an implied term of 

reasonableness in the time and manner of compliance. 

3. Defendant did not violate OAR 340-26-010 ( 5) by 

rapidly burning the remaining portion of a burning field when 

that burning created less smoke and caused the fire to extinguish 

more rapidly than dousing it with water. 

4. Defendant did not violate OAR 340-26-·010(5) by 

leaving a smoldering field without completing extinguishing it 

when he had a reasonable belief that the field would burn 

itself out because it had a burned perimeter, little remaining 

combustible material and a crop which did not burn readily. 

5. The respondent is not liable for a civil penalty. 

Final Order 

It is ordered that the respondent did not violate OAR 

340-26-010(5) and is not liable for a civil penalty .. 

ARGUMENT 

Introduction 

Under OAR 340-ll-132(4)(i) the Commission may substitute 

its judgment for that of the Hearings Officer in making any 
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particular finding o,f fact, conclusion of law, or order. The 

respondent maintains that the above proposed alternative 

findings of fact, conclusions of law and final order are 

supported in the record and best reflect an effort to reasonably 

implement the state's policy concerning field burning. 

A. Required conduct under administrative regulation 

OAR 340-26-010(5) must be read as including an 

implied term of reasonableness in time and manner 

of compliance. 

Respondent was cited for failing to "Actively extinguish 

all flames and major smoke sources" upon imposition of prohibi-

ta ti on conditions. OAR 340-26-010(5). Absent definitions 

clarifying what is meant by the term "actively extinguish," 

the regulation must be construed. 

A basic tenet of statutory construction is that a statute 

or regulation is to be construed so as to avoid absurd or 

unreasonable results. State v. Linthwaite, 295 Or 162, 170, 

655 P2d 863 (1983); Stovall v. Perius, 61 Or App 650, 654, 

659 P2d 393 (1983). 

An analagous statutory provision existing in 1932 made it 

unlawful for anyone accidently setting a fire to fail in using 

every "possible" effort to extinguish it. In construing the 

statutory language the court held the provision to require 

nothing more than what is practicable and reasonable under the 

circumstances. Sullivan v. Mountain States Power Co., 139 Or 282, 

9P2dl038 (1932). The court's reasoning is instructive. 
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"We come now to the defendant's criticism of the 
word 'possible' . Generally, an absurdity can be 
created in the requirements of any legislation by 
placing upon the meaning of some word found in the 
act its most extreme meaning, and then pushing the 
selected interpretation to its furthermost limit. 
But the courts, in construing an enactment, presume 
that the legislature intended no absurd consequences 
and strive for a meaning that will prevent hardship 
and injustice: It seems clear that the 
legislature by the use of the single word 'possible' 
did not intend to demand that those subject to the 
act should do things that were neither reasonable 
nor practicable. . It is our opinion that the 
words 'every possible effort' exact everything that 
is practicable and reasonable, but no more." 139 Or 
supra at 307-308. 

The Sullivan court, faced with undefined statutory language, 

inferred a term of reasonableness for a person charged for 

violating the statutory duty to use "every possible effort" in 

extinguishing a fire. 

The administrative regulation at issue here expresses a 

duty to "actively extinguish," yet provides no time or specific 

manner in which to do so. Based upon the Sullivan analysis 

and fundamental principles of statutory construction, there is 

a term of reasonableness for complying with the regulation 

herein. Hence, to avoid an absurd result, OAR 340-26-010(5) 

should be read to require a person to actively extinguish all 

flames and major smoke sources within a reasonable time and 

manner. 

The testimony of the Department's field burning coordinator, 

Sean O'Connell, made it clear that the Department's regulations 

do not require that fires be extinguished by water. (Tr. 310). 

The rules merely state that fires shall be actively extinguished. 
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The phrase "actively extinguish" is not defined in any Depart

mental regulation and so is subject to interpretation. 

The Department points to the field burning permit for 

authority that "actively extinguish" is defined to mean to 

'put out a fire with water.' There is no evidence, however, 

that the language on the field burning permit is the result of 

a departmental promulgation or exercise of its rule making 

authority. The meaning of "actively extinguish", therefore, 

remains open to interpretation. 

The respondent testified that the coordinator of the 

Department's field burning_program prior to Sean O'Connell, 

Scott Freeburn, told him on several occasions that it was 

proper to ignite the remainder of a burning field after the 

' fires out' tirrie if that would cause the fire to burn itself 

out faster than dousing it with water. (Tr. 445, 490). The 

Hearings Officer stated that Mr. Hayworth should not have 

relied upon this representation. In contrast to the Hearing 

Officer's opinion, it is submitted that a reasonable grass 

seed farmer with many years of experience could properly rely 

on this representation. This is especially true when the 

representation is consistent with the grass seed farmer's own 

experience. Respondent's witnesses also testified that to 

their knowledge this practice was common practice among grass 

seed farmers. (Tr. 213, 237, 352-53, 471). 

Respondent's interpretation of actively extinguish is 

entirely logical and reasonable under these circumstances. A 
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burning grass seed field will extinguish when it has burned 

all the available fuel on that field. If the unburned portion 

of field is relatively small, its rapid ignition will exhaust 

the fire's fuel souree and cause the fire to go out. The 

respondent's actions were a common sensical, logical and 

acceptable solution to the problem of rapidly extinguishing a 

field in these circumstances. 

B. Respondent's conduct constituted active extinguish

ment of all flames and major smoke sources under 

the circumstances existing at the time. 

38-acre Field 

On the day Mr. Hayworth was cited for a violation of the 

regulatory provision, he had ignited his fields well within 

the time permitted and had done so pursuant to a proper permit 

registration. During the course of the burn and prior to the 

time restrictions, the fire on the 38-acre field identified as 

Reg. #4124-5-38 jumped several yards and ignited a fence row 

adjacent to another farmer's field. 

Burning of the fence row along the property line created 

a critical situation for respondent in light of present liability 

laws for the spread of fire onto the land of another. Property 

owners have been held liable for damages of fire spreading 

from their premises to those of another since early common 

law. 45 C.J. Negligence, p. 850, §272. Today's liability 

principles are even more harsh. In recognition of the inherent 

risks associated with field burning, the Oregon Supreme Court 
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has imposed strict liability a farmer who allows a fire on his 

premises to escape and burn an adjacent person's land. Koos v. 

Roth, 293 Or 670, 652 P2d 1255 (1982). Due to such strict 

liability provisions, as well as safety considerations, immediate 

attention to the fence row fire was required and justified. 

This emergency required respondent to take time to contain 

and prevent the spread of the fire along the property line. 

This dangerous distraction resulted in two important facts: 

(1) the respondent used a great deal of his water in fighting 

the wildfire and (2) it prevented him from finishing burning 

the 38-acre field prior to 3:45 p.m. 

An actor may not be held liable for a mistake of judgment 

when it is formed in or under the stress of an emergency. 

Brown v. Spokane P. & S. Ry. Co., 248 Or 110, 123, 431 P2d 817 

(1967). Parallel to that rule is the common law principle 

that the standard of care of one to prevent the spread of 

fire, is the care that would be exercised by a reasonably 

prudent person under the same or similar circumstances. 

Dippold v. Cathlemet Timber Co., 111 Or 199, 206, 225 P 202 

(1924). That is the standard upon which respondent's conduct 

must be viewed. 

Respondent not only had to be concerned with putting out 

the fence row fire and avoiding its spread onto his neighbor's 

property, but he also had to ascertain the most expeditious 

means of extinguishing the fire and smoke from the 38-acre 

field which, at the time, was twelve acres short of being 
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burned. A small fire was set after prohibition conditions 

were imposed based upon the respondent's judgment that such a 

method was a more expeditious way to extinguish the fire. 

Respondent's water truck was low due to attempts to put out 

the fence row fire. Therefore, to extinguish the main fire 

line would have required the water truck to leave the scene, 

fill up with water and return. To then douse the flames with 

water would have created excessive low altitude smoke for a 

substantial period of time. Respondent's actions were therefore 

the best way to accomplish DEQ's purpose of extinguishing all 

flames and major smoke sources as quickly as possible. Indeed, 

Richard Peterson, Mayor of Harrisburng, former Chief of the 

Harrisburg Rural Fire Department and the operator of respondent's 

fire truck that day, testified that burning the remainder of 

the field caused the fire to extinguish faster and with less 

smoke than dousing it with water. (Tr. 203, 213-14). 

Given the circumstances existing at the time and the few 

remaining unburned acres left, an into the wind strip burn was 

the best means to extinguish the existing fire. Such a method 

produces far less smoke as the Department recognizes in its 

own regulations, see OAR 340-26-005(17). An "into the wind 

strip burn" maximized plume rise, and reduces burning time 

thereby minimizing the adverse environmental impact of the 

smoke source. It is more in conformance with the stated 

policy guidelines of the DEQ. It was a technique which respondent 

determined would produce a condition "as free from air pollution 
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as practicable" under . the circumstances. OAR 340-23-025; 

see also ORS 468.455. 

The administrative regulation at issue requires that the 

extinguishment of flames and smoke sources be accomplished, 

presumably within a reasonable time frame. It does not set 

forth any particular means of accomplishing that purpose. If 

the circumstances dictate that it is quicker to let the fire 

burn out ·with the aid of an into the wind strip burn rather 

than dousing the flames with water, then that method should 

not be penalized as a regulatory violation. Respondent's 

conduct constituted the active extinguishment of all flames 

and major smoke sources under the circumstances. 

90-Acre Field 

The respondent demonstrated the reasonableness of leaving 

this field unattended at 3:20 p.m. Both the respondent and 

his son testified that they felt the field would burn itself 

out and would not be dangerous due to the lack of fuel in the 

field, the nature of the crop being burned and the fact the 

perimeter was well burnt. (Tr. 398, 406, 420). It should be 

stressed that the respondent has been grass seed farming since 

1950 and his son for five years. (Tr. 33, 344). The respondent's 

expert witness, Donald Estergard, has grass seed farmed for 25 

years. (Tr. 469) . Mr. Estergard stated that based on the 

testimony concerning this particular field, he would have done 

the same as the respondent. (Tr. 483). Richard Peterson, 

Mayor of Harrisburg and former Chief of the Harrisburg Rural 
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Fire Department, also testified that he believed it was safe 

to leave this field unattended. {Tr. 235). 

The respondent did not take an 'extra' ten minutes to 

insure this field was out because of his decision, based on 30 

years experience, that the field would go out on its own 

.accord. The respondent also knew that any smoldering areas 

that did not immediately go out would not be dangerous due to 

the field's extensive perimeter burn. The field consisted of 

green stubble which normally just smolders and will not burn. 

(Tr. 476-77). 

The wildfire in the 38-acre field prevented the respondent 

from returning to the 90-acre field before 5:20. Because of 

the water used to fi~ht this wildfire and wet down the perimeter 

of the fields burnt that day, it was necessary to refill the 

respondent's fire trucks before returning to the 90-acre 

field. It is not disputed that the respondent's fire trucks 

were low on water by the time the respondent learned the 

90-acre field was still burning. It was therefore prudent and 

reasonable for the respondent to refill them before going to 

investigate and douse the 90-acre field. (Tr. 427). 

The respondent's actions upon learning of the continued 

smoldering of the 90-acre field are even more reasonable when 

contrasted to the Department's original argument. The Department 

argues that the respondent should have used water to extinguish 

the fire in the 38-acre field after controlling the wildfire. 

It is undisputed that the respondent would have needed to 
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spend a minimum of 20 minutes refilling his fire trucks to do 

this. After this time and the time needed to douse and extin-

guish the fire in the 38-acre field, the respondent would have 

needed to refill his fire trucks again before heading over to 

the 90-acre field. The respondent's course of action allowed 

him to extinguish the fire in the 38-acre field with a minimum 

amount of smoke and without the delay of filling his fire 

trucks. He was then able to proceed to the 90 acre field 

after stopping to fill his fire trucks as a reasonable pre-

cautionary measure. 

CONCLUSION 

The respondent has demonstrated the reasonableness of his 

efforts to actively extinguish his two fields. The Department's 

regulations do not specify what method must be used to actively 

extinguish a fire and allow for a flexibility of methods based 

on the circumstances. Respondent's actions were based on 30 

years experience as a farmer and were supported by the testimony 

of three witnesses with many cumulative years experience in 

farming. It is submitted that the respondent has shown that 

the actions at the 38-acre field actually resulted in less 

smoke and a quicker extinguishment of the fire. For the above 

reasons, the Commission should adopt the alternative proposed 

*** 
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findings of fact, conclusions of law and final order as set 

forth by the respondent. 

Respectfully submitted, 

RINGO, WALTON, EVES & STUBER, P.C. 
Attorneys for Respondent 

By_--c:-,.../-~1.,,.' 7}~_:.:-::-.:.,,.~ _:,,..'.J • .,..;_'.' ___ .. ;_:_:~._·1 _______ _ 

J. w. Walton 
OSB No. 53108 
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BEFORE. THE ENVIRONMENTAL QUALITY COMMISSION __,,1" f::.::c: .,,,_ 
'llearing s"ciion 

OF THE STATE OF OREGON 

., ('~ 1985 
'' 

DEPARTMENT OF ENVIRONMENTAL ) 
QUALITY of the State of Oregon, ) 

) 
Department, ) No. AQ-FB-82-09 .-.~\:~~'.:<:;~~;~: .: "~~~~~;~;:::;;r~ 

) 
v. ) 

) 
HAYWORTH FARMS, INC., an Oregon ) 
corporation, and ) 
JOHN W. HAYWORTH, ) 

) 
Respondents. ) 

DEPARTMENT'S ANSWERING BRIEF 

The Department of Environmental Quality ("department") 

agrees with the findings of fact, conclusions of law and final 

order of the hearings officer. Accordingly, the department 

hereby incorporates by reference such findings, conclusions and 

final order. (A copy of the order is attached hereto, and marked 

as Exhibit A). Furthermore, the department adopts by reference 

its own closing argument earlier filed in this matter. (A copy 

of the argument is attached hereto and marked as Exhibit B). 

The department in ,its answering brief will address the 

points and issues made by respondents in their filed exceptions. 

The department will first address selected suggested findings 

submitted by respondents. The department will then comment on 

the legal issue concerning OAR 340-26-010(5) raised by respon-

dents. 

COMMENTS ON SELECTED FINDINGS PROPOSED BY RESPONDENTS 

1. As its proposed Finding No. 3, respondent states: 
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"3. Mr. Hayworth initially attempted to burn a 
90-acre bluegrass field at approximately 3:00 p.m. 
(Tr. 16). After igniting the field's perimeter, Mr. 
Hayworth sent part of his crew to a SO-acre field at 
approximately 3:15 p.m. (Tr. 374). At approximately 
3:25 p.m. Mr. Hayworth, unable to ignite the remainder 
of the 90-acre field, left for another 38-acre field. 
(Tr. 35, 375).' 

The department agrees with this finding except for the 

underlined portion. The cited transcript pages do not support 

the statement that respondent was "unable to ignite the remainder 

of the 90-acre field." In fact, the respondent's own testimony 

is that he left the 90-acre field burning and smoldering. (Tr. 

434-435). 

2. Respondent's Finding No. 4 provides: 

"4. Mr. Hayworth left the 90-acre field while it 
was still smoldering because he believed it would burn 
itself out and not be dangerous because of: (1) A lack 
of combustible materials in the field; (2) the fact the 
field consisted of green stubble blue grass which 
smolders and does not burn; and (3) the fact that the 
perimeter was well burnt. (Tr. 398, 406, 420, 476)." 

The department disagrees that this finding is supported by 

the evidence found at the cited transcript pages. The transcript 

at page 398 only provides testimony that it was rare for respon-

dent to leave a field and return to find it burning. The reason 

for this, according to respondent, is because "the fields burn 

.!:!£• or they don't burn at al 1." (Emphasis added) • 

The transcript at page 406 only provides testimony that 

there was not enough fuel at the 90-acre field to make a wildfire. 

The transcript at page 420 provides testimony from respon-

dent that he was not concerned about leaving the field unattended 
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because "there was no fuel there to really make a fire hardly 

burn, other than a flame maybe 3 inches high." (Emphasis added). 

Finally, the testimony of Mr. Estergard at page 476 supports 

the general statement that green stubble blue grass smolders but 

does not burn. However, the witness concedes on the same page of 

the transcript that he had no personal knowledge of the field in 

question or the state of ignition it was in when left by respondent. 

Thus, the pages of transcript cited by respondent do not 

support his proposed finding of fact. On the contrary, these 

same pages only support a finding that respondent left the 

90-acre field in a state of ignition. The department's position, 

as endorsed by the hearings officer, is that respondent left the 

field while it was ignited and smoldering because, as respondent 

testified, he was in a hurry to burn his other fields several 

miles away. (Tr. 435; 456; Hearings Officer Finding# 3). 

3. Respondent's Finding No. 6 (mislabeled as 5) provides: 

"The 38-acre field was lit around 3:35 p.m. (Tr. 
380). Within minutes of lighting the fire on this field, 
a gust of wind carried flames into the fence.row on the 
northern edge of the field. (Tr. 216). A fire truck in 
use by the Hayworth crew spent about fifteen minutes con
trolling this wildfire by lighting a backfire. (Tr. 216). 
During this time, the remainder of the backfire on this 
38-acre field continued to burn. (Tr. 439). When the 
wildfire was controlled, sometime between 3:55 and 4:05 
p.m., the crew continued backfiring and rapidly burned 
the remaining unburned portion of the field, roughly 
10-11 acres. (Tr. 45, 417, 424)." (Emphasis added). 

The department agrees with this finding with the exception 

of the underlined portions. The first underlined portion of 

finding is incorrect in that the testimony on page 216 of the 
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transcript states only that the fire got out of control within 

one and one-half minute of being lit, 

The second underlined portion is incorrect in two respects. 

First, if the fire was lit at 3:35 p.m. and the wildfire com-

menced at approximately 3:37 p.m. and was controlled within 15 

minutes (compare Tr. 26: 10-15 minutes), then the time of day 

when the fire was under control was approximately 3:52 p.m. 

Furthermore, the finding that the crew "rapidly burned" the 

remaining acreage at the 38-acre field is not supported by the 

evidence. Respondent did initially testify that, when he lit the 

head fire at 4:10 p.m., it only took "3 or 4 minutes" for the 

remaining acreage to burn. (Tr. 44~45). However, this testimony 

occurred before respondent had reviewed Exhibits 5 and 6, aerial 

photos of the field taken at 4:19 p.m. by Brian Finneran. After 

reviewing these photos, respondent admitted that the field had 

not burned as quickly as he earlier estimated. (Tr. 452). 

Indeed, respondent revised his "3-4 minute" estimated burn time 

for the remaining acreage to the "15 to 20 minutes" testimony 

found on transcript page 417 cited in respondent's exceptions. 

Inspector Lebens testified, however, that he still observed smoke 

from the field at 4:45 p.m. - approximately one hour after the 

wildfire was controlled and the 3:45 p.m. extinguishment time. 

(Tr. 162). Clearly, the remaining acreage was not "rapidly 

burned" as asserted in proposed Finding No. 6. 

4. Respondent's Finding No. 7 provides: 

"7. Mr. Hayworth ignited the remaining 10-11 acres 
on this 38-acre field for four reasons: 
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"(l) He had been told by the former coordinator of 
the Department's field burning program, Mr. Scott Freeburn, 
that it was proper to ignite the remainder of a burning 
field after the 'fires-out' time if that would cause the 
fire to burn itself out faster and with less smoke than 
dousing it with water. (Tr. 445, 490). 

"(2) Mr. Hayworth and his crew believed that a rapid 
burn of the remaining 10~11 acres would extinguish the 
fire quicker and with less smoke than dousing it with 
water. (Tr. 203, 213-214). 

" ( 3) After controlling the wildfire, Mr. Hayworth' s 
fire trucks were low on water. Extinguishing the fire 
in the 38-acre field would have required refilling the 
trucks and then returning to douse the fire which would 
have taken over one-half hour. He believed it would be 
quicker and less smoky to rapidly burn the remaining 
acreage on the 38-acre field. 

"(4) It was common practice among grass seed growers 
in the area to extinguish a fire by rapidly burning the 
remaining crops in a field so that the fire would not have 
anything to burn. (Tr. 470-71, 74-75)." 

The department disagrees with this finding in the following 

respects, the numbers corresponding to respondent's paragraph 

numbers. 

(1) The cited testimony at page 445 only contains 

respondent's recollection that a former field burn program 

manager told him that it was "okay" to ignite a field after the 

extinguishment time. There is no evidence in the transcript, even 

from respondent's memory, to the effect that it was proper to 

ignite the remainder of a burning field as a means to extinguish 

the field. 

(2) The proposed finding may accurately state respondent's 

allegation but it is not supported by the testimony found at the 

cited transcript pages. 
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(3) There is no cited testimony to support this finding. 

The hearings officer's findings state that the trucks were only 

one and one-half miles from a water source. In addition, the 

trucks were only one-half empty and therefore could be filled in 

seven and one-half minutes. (Hearings officer Finding # 7). 

Respondent's finding also ignores the fact that respondent could 

have commenced extinguishment operations with one water truck 

while sending the second truck to be refilled. The second truck 

could have then finished up the watering if necessary or pro-

ceeded directly on to the burning 90-acre field. 

(4) Respondent's suggested finding is supported generally 

by the testimony from grower Estergard at transcript pages 

470-71. (The otner cited transcript pages, 74-75, are inappli-

cable and irrelevant). However, the testimony from Estergard 

does not state that it is common practice among growers to acti-

vely "ignite to extinguish" after fires out time. In fact, 

Estergard stated that he had never been cited for a late burn 

himself and had never had a fire burning longer than an hour 

after the extinguishment time. (Tr. 486). The witness is not 

personally qualified to say what is common extinguishment prac-

tice for a late burn. The finding at paragraph ( 4) is not 

meaningful in that it does not address common practice among 

grass seed growers in extinguishing late burns. 

In any event, the department decrees what the "extinguish-

ment practice" shall be for burns. "Common practice" which is 

not in accordance with the department's requirements is unlawful 

and without effect. 
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s. Respondent's Finding No. 8 provides: 

11 8. At approximately 4:10 p.m. Mr. Hayworth learned 
that the 90-acre field was still smoldering. (Tr. 362). 
Very shortly after 4:19 p.m. Mr. Hayworth sent a crew to 
the SO-acre field to insure it was extinguished. (Tr. 363). 
He took his two fire trucks to refill them with water and 
then drove to the 90-acre field, arriving there at roughly 
S:22 p.m. (Tr. 100, 427). He then proceeded to ex
tinguish any remaining fire at the 90-acre field, 
finishing shortly after S:30 p.m. (Tr. 364). 

The department disagrees with the underlined portion of this 

finding in the following respects. 

The underiined sentence states that the respondent sent a 

crew to the SO-acre field shortly after 4:19 p.m. The cited 

transcript page, containing testimony from respondent's son, 

makes no mention of the time of day at which the crew left. In 

fact, the testimony from the same witness on the preceding 

transcript page states that the wit.ness thought that the 3S-acre 

field was burned out at 4:10 p.m. or 4:1S p.m. (Tr. 362). As 

discussed, Exhibits S and 6, photographs taken of this field at 

4:19 p.m., conclusively show that the field was burning strongly 

at that time. The witness's recollection is therefore suspect 

and his testimony does not establish the finding stated. There 

is no clear evidence from respondent concerning when the fire at 

the 38-acre field was extinguished and the crews departed. The 

department's evidence on this issue, testimony from Inspector 

Leben's, shows that the area was still smoking at 4:4S p.m. (Tr. 

162) • 

6. Respondent's Finding No. 9 provides: 

"9. That defendant acted reasonably under the 
circumstances then existing and was not negligent." 
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The department disagrees with this finding because it 

constitutes a conclusion of law and not a finding of fact. 

"ACTIVELY EXTINGUISH" DOES NOT INCLUDE IGNITION OF FIELD 

The rule under which respondent was cited provides that: 

"Any person open field burning under these rules 
shall actively extinguish all flames and major smoke 
sources when prohibition conditions are imposed by the 
department." OAR 340-26-010(5) (emphasis added). 

Respondent argues that the term "actively extinguish" may be 

construed to include extinguishment by flame as well as by water. 

Under this interpretation, respondent argues that his actions at 

the 38-acre field are excused. 

Before discussing respondent's suggested legal interpreta-

tion of OAR 340-26-010(5), it is important to separate the rele-

vant issues surrounding the application of this rule to the pre-

sent case. As stated in its closing argument, it is the 

department's position that respondent was initially negligent in 

attempting to burn the 38-acre field so close to the extinguish-

ment time. This act of negligence occurred irrespective of 

respondent's subsequent unlawful act of "extinguishment by flame." 

As the record shows, respondent initially lit the field at 

3:35 p.m. This late lighting only allowed respondent 10 minutes 

to completely burn his field before the 3:45 p.m. extinguishment 

time. Even assuming that a "wild fire" occurred at the site, 

respondent's own testimony confirms that the fire was controlled 

by 3:50 to 3:55 p.m. (Tr. 26). The photos taken at 4:19 p.m. 
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(Exhibits 5.and 6) show that a good portion of the field is still 

unburhed 25 to 30 minutes after the "wildfire" was controlled. 

Thus, it is the department's position that respondent was ini-

tially negligent in allowing only 10 minutes to burn the field. 

Accordingly, whether OAR 340-26-010(5) may be interpreted to 

allow "extinguishment by fire" is not relevant to respondent's 

liability in this case. Furthermore, even assuming interpreta-

tion of this rule is relevant to respondent's liability on the 

38-acre burn, resolution of this issue does not relieve respon-

dent of his liability for late burn of the 90-acre field. 

Turning to the merits of respondent's claim concerning OAR 

340-26-010(5), the department directs the commission's attention 

to the hearings officer's discussion found at pages 5 to 11 of her 

order. The department agrees wi.th this discussion and would only 

add that the term "extinguishment" has also been defined by 

leading legal authorities to mean: 

"to put out, quench, stifle, as to extinguish 
fire or flame." See 35 CJS "Extinguish" 352 ( 1960); 
Black's Law Dictionary 524 (5th ed 1979). 

Respondent's suggested interpretation is unreasonable, unsup-

ported and inconsistent with the purposes and practices of the 

field burning program. 

CONCLUSION 

The department will not burden the commission by restating 

both the findings and conclusions in the hearings officer's order 

and its own earlier filed closing argument. The commission is 

II 
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l requested to read both these documents in lieu of an argument in 

2 this brief. The department requests that the penalty ordered by 

3 the hearing's officer be reaffirmed by the commission. 

4 Respectfully submitted, 

5 DAVE FROHNMAYER 
Attorney General 
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Michael T. Weirich 
Assistant Attorney General 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

Department, 
v. 

HAYWORTH FARMS, INC. 
AN OREGON CORPORATION, and 
JOHN W. HAYWORTH, 

Respondent. 
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HEARING OFFICER'S 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
FINAL ORDER 
NO. 50-AQ-FB-82-09 
Linn County 

9 BACKGROUND 

10 Hayworth Fanns, Inc. and John W. Hayworth have appealed from a Notice 

11 of Assessment of Civil Penalty issued by the Department of Environmental 

12 Quality (DEQ). The notice alleged failure to actively extinguish all 

13 flames and major smoke sources in two perennial grass seed fields when 

14 burning was prohibited. DEQ assessed a civil penalty of $1,000 •. Hayworth 

15 and Hayworth Farms, Inc. denied liability and affirmatively alleged that: 

16 

17 

1. A portion of their late burning was a necessary precaution to 

control a wild fire; 

18 2. That same emergency had forced them to leave a late burning field 

19 unattended; and 

20 3. Late burning was common practice agreed to by DEQ. 

21 A hearing was conducted on April 4, 1984 and April 11, 1984. The 

22 record closed on December 15, 1984. DEQ was represented by Michael 

23 Weirich, Assistant Attorney General. Hayworth and Hayworth Farms, Inc. 

24 

25 

26 
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were represented by J. W. Walton, their attorney. 

Ill/ 

Ill/ 
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1 FINDINGS OF FACT 

2 1. John Hayworth is the owner with his wife of Hayworth Fanns, Inc. He 

3 

4 

is a grass seed grower who farms 5,000 acres and particip~tes in the 

field burning smoke management program administered by DEQ. 

5 2. At approximately 2:30 p.m. on September 3, 1982, Hayworth received 

6 

7 

8 

authorization to open field burn 200 acres of grass seed fields near 

Harrisburg, Oregon. At that time, he was told that fires would have 

to be extinguished by 3:45 p.m., the fires-out time. 

9 3. First, Hayworth successfully burned the 90 acre southern half of field 

10 

11 

12 

13 

14 

15 

16 

17 

18 

4125-5. Then he tried to burn the northern half. When it would not 

ignite beyond its perimeter, he took his crew and left the field while 

it was still smoldering because, as he explained: 

" ••• we were very closely pressed for time to 
get down there and burn the other fields; we 
didn't want to use our water; we thought the fire 
was going out; we didn't think it was going to 
burn there. We used the time to get down there 
and try to burn these other fields before the 
3:45 closing time." 

It would have taken about 10 minutes to extinguish the field with 

water. 

19 4. Part of the crew was sent to a 50 acre field. The crew burned this 

20 

21 

field uneventfully in about 30 minutes and then joined Hayworth at 

a 38 acre field (4124-5). 

22 5. At approximately 3:40 p.m., while this 38 acre field was being burned, 

23 

24 

25 

26 

Page 

a gust of wind carried flames into a fence row on the edge of the 

field. This "wild fire" was a low level emergency which was 

controlled in approximately 10-15 minutes. Some time was then spent 

widening the back fire for safety. 
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7. 

After the wild fire was controlled and the back fire widened, Hayworth 

decided to burn the remaining 11 to 12 acres of the 38 acre field 

rather tlian applying water to extinguish the fire. His stated reasons 

were that he believed he did not have enough water to do the job, 

and he believed it would have taken longer and created more smoke 

to extinguish the field with water than to burn it. 

Hayworth's fire fighting equipment was the best in the area and 

included a fire rig with a 3600 gallon water capacity and a tank truck 

with a 1500 gallon capacity. When he ignited the 38 acre field, 

Hayworth had as much as 3200 gallons of water available. After 

putting out the wild fire, he had between 1500 and 1800 gallons left, 

although he was required to leave some water in the tanks or lose 

his prime. Additional water was available from an irrigation pump 

at Hayworth's farm 5 miles away, and from the Harrisburg Fire· 

Department, 1-1/2 miles away. It takes 15 minutes to fill a truck. 

It would have taken another 15 to 20 minutes to eliminate the flames 
• 

in the field by extinguishing then with water. 

18 8. At 4:10 p.m. Hayworth was still actively lighting the 38 acre field. 

19 9. At 4:19 p.m. flames were observed and photographed in the 38 acre 

20 field. 

21 10. After replenishing his water supply, Hayworth returned to the northern 

22 90 acre field. This field had visible flames 4 to 5 inches high and 

23 was still smoldering. Hayworth extinguished the field with water 

24 in 10 to 15 minutes, finishing by about 5:30 p.m. 

25 11. Hayworth acknowledged he tried to burn too many acres in too short 

26 

Page 

a time. 
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1 CONCLUSIONS OF LAW 

2 1. The Canmission has jurisdiction. 

3 2. On September 3, 1982 Hayworth violated OAR 340-26-010(5) by failing 
.. 

4 to actively extinguish all flames and major smoke sources when 

5 prohibition conditions were imposed by DEQ. 

6 3. Hayworth has not proved any defense to liability for this violation. 

7 4. Hayworth is liable for a civil penalty of $1,000 as assessed. 

8 OPINION 

9 The rule under which Hayworth was cited provides: 

10 OAR 340-26-010(5) Any person open field burning 
under these rules shall actively extinguish all 

11 flames and major smoke sources when prohibition 
conditions are imposed by the Department. 
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The case record establishes that fields 4124-5 and 4125-5 were burning 

and producing flames and significant smoke after prohibition conditions 

were imposed by DEQ. 

Despite this late burning, Hayworth disputes liability under the rule. 

Hayworth contends that OAR 340-26-010(5) must be read as including an 

implied term of reasonableness in time and manner of compliance. He 

reasons that the term "actively extinguish" must be construed because it 

is not defined, and urges a construction which requires a grower to do 

only what is "practical" and "reasonable." Using this construction, he 

argues that the rule allows a grower to ignite his field after fires-out 

time if he believes this to be good smoke management practice. In his 

case, Hayworth contends ignition of the field was good management practice 

because it quickly exhausted the fuel source--straw--and caused the fire 

to go out. 
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1 Not every tenn used in a regulation must be defined. If a tenn is 

2 clear and unambiguous it does not require or allow interpretation. Schoen 

3 v. University of Oregon, 21 Or App 494, 535 P2d 1378 (1975). In the 

4 context of the smoke management rules, the meaning of the term "extinguish" 

5 is clear and unambiguous. The Random House Dictionary of the English 

6 Language, The Unabridged Edition (1973), defines "extinguish": 

7 1. to put out (a fire, light, etc.); put 
out the flame of (something burning or 

a lighted): to extinguish a candle. 
2. to put an end to or bring to an end; wipe 

9 out of existence; annihilate: to extinguish 
hope. 

10 3. to obscure or eclipse as by superior 
brilliancy: Her beauty extinguished that of all 

11 other women. 
4. Law. to discharge (a debt), as by 

12 payment.--rE°mphasis in original.) 

13 Ignite is defined as follows: 

14 1. to set on fire; kindle. 
2. Chem. to heat intensely; roast. 

15 3. to take fire; begin to burn. 

16 Using these definitions, a flame cannot be extinguished--put out--by 

· 17 igniting it--setting it on fire. The term "extinguish" is clearly defined 

18 and needs no interpretation. 

19 However, even if this regulation were ambiguous, and susceptible to 

20 interpretation, it would be construed under the guide that words of common 

21 usage are to be given their natural, plain and obvious meaning, Perez v. 

22 State Farm Mut. Auto Ins. Co., 289 Or 295, 613 P2d 32 (1980); and would be 

23 construed to avoid absurd or unreasonable results. State v. Linthwaite, 

24 295 Or 162, 170, 655 P2d 863 (1983). The natural, plain and obvious 

25 meaning of this regulation is that burning is to stop. In the context 

26 
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of the field burning program, Hayworth's interpretation would lead to 
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the unreasonable result of delegating to the regulated individuals the 

authority to regulate themselves. That is, each grower would be allowed 

to determine when it would be desirable to put out fires and when it would 

4 be desirable to ignite them. It does not appear that the legislature or 

5 the agency intended this result. 

6 An additional approach in determining the regulation's meaning is 

7 to examine its context, background circumstances and purpose; and to read 

8 it in its entirety. Peters v. McKay, 195 Or 412, 238 P2d 225, rehearing 

9 denied 195 Or 412, 246 P2d 585 (1952). The obvious purpose of this 

10 regulation, and of the entire program, is to give DEQ the ability to 

11 control the time when burning can take place. Although not embodied in 

12 a rule, the agency's interpretation of its regulation is clearly set out 

13 in the field burning permits which are employed in program operation: 

14 Item 2.f. on the reverse side of the permit says: 

15 "The permittee shall monitor and burn in 
accordance with Department open field burning 

16 radio announcements and shall immediately cease 
igniting and actively extinguish all fires as 

17 rapidly as possible when a stop burning order 
is issued by the Department." 

18 

19 There is nothing in DEQ's construction of its rule which conflicts with 

20 the ordinary meaning of the words it uses. A grower is required to 

21 immediately cease igniting and actively extinguish all fires as rapidly 

22 as possible when a stop burning order is issued by DEQ. 

23 Hayworth has misconstrued Sullivan v. Mountain States Power Co., 

24 139 Or 282, 9 P2d 1038 (1932), in citing it as support for authority to 

25 ignite the remainder of his field. In Sullivan, the language of the 

26 

Page 

regulation being. construed specifically required the use of "every possible 
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effort." The Sullivan court did not engraft a "best efforts" clause onto 

every regulation; it merely construed a regulation already containing such 

a clause. The case has no application to Hayworth's circumstan~es. 

Hayworth had read the permit condition requiring a grower to 
11 i11111ediately cease igniting and actively extinguish all fires" under 

prohibition conditions. Nonetheless, he claimed that he was authorized 

by smoke management program personnel to ignore the literal regulatory 

directive and to use his judgment whether to stop burning. Hayworth was 

vague about the terms of this authority. He did not recall present program 

management authorizing late burning. Asked when he had been told it was 

"okay" to actively ignite a field after the fires-out time, Hayworth said 

he had been told by a previous program acministrator: 

••• Back in the days when he administered the 
program. I cannot tell you what day. We've had 
problems on different fires, he said use your 
judgment. Different people that are paid in the 
program--smoke management--we have suggested that 
we expedite the fire, use our judgment. We've 
gone over with our torches and helped neighbors 
that were caught in similar situations. 

Hayworth's claim of authority to violate the rule is not borne out by the 

case record. Under the circumstances described by Hayworth, a reasonable 

person participating in a highly regulated activity would not rely on the 

described "authorization" to burn when the regulations required him to 

stop burning. A reasonable person would not rely on it years later under 

changed program management and after receipt of a permit containing the 

recited language. 

Hayworth argues that DEQ's issuance of a permit to burn 200 acres 

created a presumption that it was reasonable to burn all 200 acres that 
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day. Hayworth's interpretation of the permit's effect is refuted by the 

terms of the permit itself. The permit said: "The grower ••• is 

authorized to open burn the fields listed on the reverse side h~reof, 

subject to the following conditions and terms ••• " What followed were 

the essential terms and conditions of the field burning progrClll operation. 

Amoryg these terms was the previously cited requirement that the permittee 

immediately cease igniting and actively extinguish all fires as rapidly 

as possible when a stop burning order was issued by DEQ. It is hard to 

see how that requirement is consistent with the creation of a presumption 

that issuance of the permit authorizes violation of its terms. 

Hayworth contends that his conduct constituted active extinguishment 

of all flames and major smoke sources under the circumstances existing 

at the time. The day's events provide the best test of that contention. 

Hayworth argues that his conduct should be viewed under the standard that 

one may not be held liable for a mistake of judgment when it is formed 

in or under the stress of an emergency. Despite the many discrepancies 

in Hayworth's witnesses testimony regarding the time and circumstances 

of the day's burning, the fact of the wildfire is accepted. When it was 

controlled, Hayworth had to decide what to do about the remaining unburned 

acres. By all accounts, this decision was made after fires out time. 

As Hayworth explained in his Answer: 

"A smal 1 fire was set after prohibition conditions 
were imposed based upon the respondent's judgment 
that such a method was a more expeditious way to 
extinguish the fire." 

Once the wildfire was controlled there was no longer an emergency. Thus, 

the standard proposed has no application to Hayworth's circumstances. 
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1 Hayworth further argues that "(i)f the circumstances dictate that it 

2 is quicker to let the fire burn out with the help of a wind-aided strip 

3 burn, rather than dousing the flames with water, then that method should 

4 not be penalized as a regulatory violation." In his case, he believed 

5 that continued burning rather than water extinguishment was the best way 

5 to extinguish all flames and major smoke sources as quickly as possible. 

7 This contention presents a broader issue--the extent to which a regulated 

8 party may examine the wisdom of.a regulation and determine for himself 

g whether to comply with it. 

10 The authority to determine field burning practice is given to 

11 the regulator not to grass seed growers. See ORS 468.450. If an 

12 adninistrative order is authorized by statute its reasonableness will 

13 be presumed. Sunshine Dairy v. Peterson, 183 Or 305, 93 P2d 543 (1946). 

14 While the case record contains testimony both supporting and refuting 

15 the merits of continued burning versus water extinguishment as smoke 

16 management tools, it is no more the job of the reviewer than of the 

17 individual grower to name the victor in that debate. The decision is a 

18 policy judgment made by the Environmental Quality Commission and enbodied. 

19 in the administrative rules which guide the conduct of the smoke management 

20 program and its participants. OAR 340-26-010(5) says extinguish fires. 

21 Thus, growers are required to extinguish fires. They are not authorized 

22 

23 

24 

25 

26 
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to continue burning in the supposed hope of diminishing the adverse 

environmental effect of the fires they may have started. 

Hayworth's conduct illustrates the folly of leaving the decision 

to the grower. The case record does not support the contention that 

continued burning was a significantly faster way to expedite the conclusion 
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of the fire. 

Hayworth's earlier decision to leave his 90 acre field showed similar 

indifference to program requirements. He justified this decision as one 

made on the basis of many years of grass seed farming judgment ·and 

supported by community practice. He conceded, however, that it was 

an error in judgment to believe that the field would not continue burning, 

and described his mistake as a reasonable one made in good faith. 

The rule under which Hayworth was cited states an absolute obligation 

to extinguish fires on time. Even if the rule provided relief from 

liability for reasonable conduct, Hayworth would not be excused from 

liability. First, it was not reasonable to leave the 90 acre field 

smoldering with the potential for reignition when he could have 

extinguished it in ten minutes. Second, when confronted with a choice, 

Hayworth elected to complete burning the 38 acre field and risk exceeding 

his legal authority. The case facts do not support a finding that Hayworth 

did everything possible to comply with the regulation at issue. Rather, 

hJ· did what was expedient in an effort to burn as much as possible. 

. · Hayworth is a member of the Oregon Seed Council. The Council has 

a significant role in the smoke management program. See ORS 458.485(3). 

Hayworth is well-placed to argue for practical changes in agency rules. 

In the meantime he is required, along with other program participants, to 

exercise the restraint and judgment that will assure compliance with the 

rules as written. 

/Ill 

/Ill 

/Ill 
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ORDER 

IT IS ORDERED THAT Hayworth Farms, Inc. and John Hayworth are liable 

for a civil penalty of $1,000 and that the State of Oregon have judgment 

for that amount. 

Dated this __ ...L;2~1j"'-_71J_ day of July, 1985. 

NOTICE: Review of this order is by appeal to the Environmental Quality 
Conmission pursuant to OAR 340-11-132. Judicial review may be 
obtained thereafter pursuant to ORS 183.482. 
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BEf'ORE THE ENVIRONMENTAL OUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 DEPARTMENT OF ENVIRONMENTAL, 
of the state of Oregon, 

4 
Department, 

5 
v. 

6 
HAYWORTH FARMS, INC., 

7 an Oregon corporation, and 
JOHN W. HAYWORTH, 

8 
Respondents. 

9 

) 
) 

) 

) No. AQ-FB-82-09 
) 
) CLOSING ARGUMENT. 
) 
) 
) 
) 
) 
) 

10 In accordance with the hearing officer's instructions, the 

11 department will delete the statement of facts and proceed 

12 directly to closing argument. 

13 I • Theme of Case 

14 The respondents, Hayworth Farms and John w. Hayworth, 

15 hereinafter referred to as respondent, are charged with two counts 

16 of late burning in violation of OAR 340-26-010( 5). It is the 

17 Department's general argument that respondent is responsible for 

18 the late burns, either through his negligent or intentional 

19 actions, because he was trying to burn too much acreage, too far 

20 apart, in too little time. Respondent concedes that he was 

21 "pushing it" on the day in question. (Tr. 4 5 6) • 

22 II. The Late Burn at the 90-Acre Field 

23 The evidence presented at the hearing indicates that the 

24 90-acre field was lit at approximately 3 p.m. and was left 

25 smoldering by respondent at approximately 3:20 p.m. Respondent 

26 testified that it would have taken him about 10 minutes to 
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extinguish the field before .he left. (Tr.435). Hechose 

2 instead to leave his field in its half-lit condition in order to 

3 hurry to burn other fields several miles away. ( Tr • 4 5 6 ) • At 

4 approximately 4:10 p.m., while burning the 38-acre field, defen-

5 dant learned that the 90-acre field was still burning and putting 

6 out smoke. Instead of immediately sending part of his crew to 

7 inspect the 90-acre field, respondent continued with his burn of 

g the 38-acre field. After the 38-acre field was burned, respondent 

9 then sent half his crew to check another field while the 

IO re'llaining crew filled up both water trucks before returning to 

11 the 90-acre field. While the exact time is unclear, approxima-

12 tely one hour elapsed between the time defendant first learned 

13 that his 90-acre field was still burning and the time his crew 

14 arrived at that field. 

15 Exhibits 7 through 10, photographs taken of the 90-acre 

16 field at approximately 5:22 p.m., clearly show that the field is 

17 burning and putting forth considerable smoke. The field was not 

18 ~xtinguished entirely, using water, until sometime after 5:30 

19 p.m. Thus, it is not in dispute that the 90-acre field was 

20 burning and putting forth smoke for approximately two hours after 

w 
(.) 

21 the 3:45 p.m. extinguishment time. 
;::: 
Cl) 

22 ::> -, 
These facts show that respondent was negligent in the 
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following particulars: 

1. In leaving the burning field unattended; 

2. In leaving the burning field unattended in order to 

26 burn other fields; 
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3. In not immediately sending at least part of his crew to 

2 extinguish or check on the field after he learned it was still 

3 burning; and 

4 4. In taking the time to fill both water trucks before 

5 returning to the 90-acre field rather than sending one truck on 

6 ahead to commence extinguishment operations. 

7 Respondent argues that he is excused for the late burn of the 

8 field because he did not think it would continue to burn and 

9 because an alleged "wildfire" at the 38-acre field unexpectedly 

JO delayed his return. The facts show, however, that the alleged 

11 "wildfire" was under control by no later than 3:55 p.m. 

12 Respondent could have easily sent part of his crew to the unat-

13 tended 90-acre field by 4 p.m. to make sure that it was in fact no 

14 longer burning. 

15 The key fact to keep in mind, however, is that respondent did 

16 not have to leave to chance his ability to return to the 90-acre 

17 field. Respondent could have safely avoided the late burn 

18 entirely by simply taking the 10 minutes to extinguish the slow 

19 burning field before departing. Even respondent's "expert grower 

20 witness," Donald Estergard, conceded that, in order to minimize 

21 smoke from burns, growers should take a few minutes extra time 

22 to extinguish a field before departing. (Tr. 484). 
0 
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III. Late Burn of the 38-Acre Field 

A. Field was Burning at Least 35 Minutes or More Past 
Extinguishment Time , 

26 The only evidence available, respondent and his crew's testimony 
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indic~tes that defendant initially lit the 38-acre field 

sometime between 3:30 and 3:35 p.m. Photographs (Exs. 5, ~) show 

that the field is still burning strongly and giving off con-

siderable smoke at 4:19 p.m. It is unclear when the fire at the 

38-acre field was finally extinguished. Defendant initially 

testified, before viewing Exhibits 5 and 6, that the field was 

essentially extinguished by 4:20 p.m. (Tr. 48). After viewing 

the photographs taken at 4:19 p.m., however, respondent admitted 

that he thought the field was further along in its burn by that 

time. (Tr. 452). This is to be compared with Russell Hayworth's, 

the respondent's son, testimony to the effect that he considers 

exhibits 5 and 6 to show a field which is essentially out. (Tr. 

388). Inspector Lebens testified, however, that at 4:45 p.m. he 

could still see, from a distance, smoke coming from the 38-acre 

field. (Tr. 162). 

In any event, respondent's 38-acre field was clearly not 

extinguished, and in fact was burning strongly, at least 35 minu-

tes after the extinguishment time. 

B. Evidence Does Not Establish a "Wild Fire" at the 
38-acre Field 

As an excuse for the late burn of the 38-acre field, respon-

dent argues that he was delayed by a "wild fire" which unexpec-

tedly occurred. This self-serving allegation is suspect for 

several reasons. 

The first time respondent informed anyone from the department 

of this "wild fire" was in respondent's answer to the department's 
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notice of proposed penalty. Respondent did not mention the "wild 

fire• to Inspector Lebens when Lebens issued respondent a preli-

minary notice of violation shortly after the "wild fire" had been 

"controlled." Respondent did not tell Brian Finneran of the "wild 

fire" when Finneran called on behalf of the department approxima-

tely three weeks after the incident in order to determine whether 

the department should further pursue the matter. When respondent 

was asked at the hearing why he did not mention the "wild fire" 

to Inspector Lebens, he could only respond "I don't know that he 

asked me." (Tr. 453-54). 

In addition, Inspector Lebens, observing from the ground, and 

Brian Finneran, viewing the .field from the air, both testified that 

they did not see any evidence that a "wild fire" had occurred. 

By defendant's own testimony, and that of Mr. Petersen, the hose-

man on the water truck, whatever did occur at the field was not 

so serious that it could not be handled by a two-man ~rew 

operating a water truck. 

Thus, respondent's evidence does not support his allegation 

that a "wild fire" occurred at the 38-acre field. At best the 

evidence indicates that, as respondent himself put it, a "low 

level emergency" occurred and was quickly controlled by 

respondent's two-man water truck crew. 

c. Assuming a "Wild Fire" Did Occur, it Simply Made a 
Late Burn Later 

Assuming some type of emergency did occur as respondent 

26 testifies, the surrounding facts show that it is not an adequate 
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excuse for the late burn of the 38-acre fiel~. Respondent 

testified that he thought he could burn the field in 7 to 10 

minutes. According to respondent's testimony, the "wild fire" 

was controlled by approximately 3:50 to 3:55 p.m. Respondent then 

continued to burn the field as planned. Inspector Lebens testi-

fied that he observed respondent's crew lighting a "head fire" at 

4:10 p.m., however, and it is unclear what occurred in the 15 to 

20 minutes between the time the wild fire was controlled and 

Inspector Lebens' observations. It is clear that respondent could 

not even burn that portion of the field which remained after the 

"wild fire" in this 15 to 20-minute time period. Equally clear 

are the photographs taken at 4:19 p.m., exhibits 5 and~. which 

show that a good portion of the field is still unburned 9 minutes 

after the head fire was lit. Respondent's initial assertion, 

later supported by his son's testimony, that only "spot fires" 

remained at 4:20 p.m. is completely inconsistent with the pho-

tographs. 

Accordingly, even giving respondent the benefit of the doubt 

that some type of emergency occurred at the field, the field was 

~till burning at least 30 minutes after the emergency was 

controlled. Clearly, the field could not be burned in the 7 to 

10 minutes which respondent allotted for it on his busy day of 

field burning. 

D. "Actively extinguish" Does Not Include Ignition of Field 

Respondent argues that his continued lighting and burning of 

the 38-acre field after the 3:45 p.m. extinguishment time 
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cornpl ies with OAR 340-26-010( 5) 's requirernent that "any person 

2 open field burning under these rules shall actively extinguish 

3 all flames in major smoke sources when prohibition conditions are 

4 im~osed by the department." (Emphasis added) • It is the 

5 department's position that whether respondent's ignition-of the 

6 field after the fire's out time complies with the rule is a moot 

7 issue because respondent was negligent in trying to burn the 

8 38-acre field so close to the extinguishment time. Thus, respon-

9 dent is liable for the late burn of the 38-acre field, through 

10 his sloppy, hurried burning practices that day, regardless of 

11 whether he can show that torching the field to extinguish it is 

12 an acceptable practice under the department's rule. 

13 Assuming that respondent's culpability rests on this issue, 

14 howeyer, it is the department's position that "actively extinguish" 

15 means to extinguish with water not flame. Sean O'Connell, 

16 manager of the field burning program, testified that all inspec-
• 

17 tors are told that "extinguish" means to put water on the field. 

18 (Tr. 253). Mr. O'Connell also stated that the growers are made 

19 aware of this policy through their burning permit, exhibit 14, 

20 which provides that when a stop burning order is issued the 

u 21 growers "shall immediately cease igniting and actively extinguish 
2 

all fires." These permits are sent to the growers and respondent 

concedes that he received his permit, read the prohibition con-

cerning ignition, understood what it meant and chose not to 

follow it. (Tr. 448-49). 

26 II 
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The department contends that it is not within the 

respondent's discretion to choose to ignore their rul.es, policies 

and practices. Respondent's "rule of reason" argument, which 

implies that he knows more than the department about field 

burning, would also allow him to claim that he is justified in 

ignoring all the deparement's rules and policies if he believes 

them to be "unreasonable." Respondent is clearly not above the 

law and if he chooses to ignore the department's prohibitions he 

must accept the consequences. 

On a practical level, respondent's ignition method of 

extinguishment simply does not make sense. Carried to its logi-

cal conclusion, respondent's method of extinguishment would 

always allow growers to continue to burn and ignite fields after 

the fires out time when, in their judgment, such a method would 

be the best way to extinguish the field. Such a practice wn~ld 

obviously undermine the objectives of the field burning program. 

IV. Past Practies of the Department Do Not Allow Growers 
Unbridled Flexibility In Extinguishing Burns 

As part of his answer, respondent alleges that the depart-

ment consistently allows late burners "great flexibility" in the 

time required to extinguish fires. Respondent presents no evi-

dence, however, to support this position. Evidence presented by 

the department shows that it does not purposely allow growers 

leeway in extinguishing fires. It was shown at the hearing that 

the field burning program operated with only four inspectors for 

the entire valley during the summer of 1982, and growers with 
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' late burns were cited as was possible with the department's 

2 limited manpower. Respondent's claim on this issue is without 

3 merit. 

4 v. Conclusion 

5 In brief, the evidence presented shows that respondent tried 

6 to burn too much acreaye, too fast, with too little time to 

7 complete the burn. Respondent left the 90-acre field smoldering 

R unattended, itself a dangerous practice, because he was in a 

9 hurry to burn as much other acreage as possible. Respondent has 

JO no excuse for the fact that the field continued to burn and in 

11 fact was not extinguished until almost two hours after the fires 

12 out time. 

13 Respondent lit the 38-acre field so late in the day that it 

14 would have to have been burned out completely within 10 minutes 

15 in order to be extinyuished by the 3:45 p.m. fires out time. 

16 Even assuming that a "wild fire" occurred, the evidence shows 

17 that respondent was unable to burn the portions of the field 

18 remaining after the wild fire within 30 minutes. Clearly, the 

19 10-minute burn time allowed by respondent for the 38-acre field 

20 was completely unrealistic. 

.u 

" 
21 Respondent used negligent, dangerous and sloppy practices in 

fl 
22 :i ., order to try to burn as much acreage as possible within the 
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limited time allowed for burning. From the evidence presented, 

it is even possible to conclude that respondent's actioris were a 

calculated, intentional effort to burn more than' he knew was 

26 possible in the limited time available. The department requests 
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that respondent be fined in accordance with the amount stated in 

the proposed notice of assessment. 

Respectfully submitted, 

T Wei-rich 
/s/ Michael • 

Michael T. Weirich 
Assistant Attorney General 

10 - CLOSING ARGUMENT (2l:mlm:deq.l) 
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BEFORE THE ENVIRONMENTAL QUALITY 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY of the State of Oregon, 

Department, 

vs. 

) 
) 
) 
) 
) 
) 
) 

HAYWORTH FARMS, INC., an Oregon ) 
corporation, and JOHN w. HAYWORTH, ) 

Respondents. 

Findings of Fact 

) 
) 

No. AQ-FB-82-09 

REPLY BRIEF 

Despite the Department of Environmental Quality's 

(department) attempt to refute the respondent's Findings of 

Fact, the respondent contends that the record supports the 

following findings: 

(1) The respondent left the 90 acre field at approximately 

3:25 p.m. because he believed the few smoldering fires on the 

field would soon burn out due to the lack of dry, combustible 

material. 

(2) The respondent's expert witness testified that the 

respondent's actions in leaving this field were reasonable. 

It is submitted that this expert witnesse's lack of personal 

knowledge of the field in question is irrelevant. Expert 

witnesses may give testimony based upon facts made known to 

them at or prior to a hearing. (OEC Rule 703). 

(3) The respondent did not finish burning the 38 acre 

field in question prior to the 'fires-out' time due to a 

wildfire. 
1 - REPLY BRIEF 

DEQ v. Hayworth 
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( 4) Once the wildfire was contained, the respondent 

determined that an into the wind burn would extinguish the 38 

acre field sooner than using water. 

(5) The respondent had been told by a former coordinator 

of the department's field burning program that it was proper 

to ignite the remainder of a burning field after the 'fires-out' 

time if that would cause the fire to burn itself out faster 

and with less smoke than dousing it with water. 

( 6) The respondent extinguished the 90 acre field as 

soon as possible upon learning it was still burning. 

Argument 

The respondent does not dispute the department's use of 

the definition "to put out, quench, stifle, as to extinguish 

fire or flame," for the term extinguishment. The respondent 

points out that this definition does not limit the method by 

which a fire may be put out or stifled. Assuming that "quench" 

refers to extinguishment by water, the words "put out" and 

"stifle" must allow alternative methods of extinguishment. 

Indeed, it is common practice when extinguishing forest fires 

to ignite large areas of timber so as to burn up the fire's 

available fuel so it will go out. The respondent's acts were 

analogous to this practice. In addition, the respondent was 

acting in such a way so as to limit the amount of smoke created. 

Extinguishing the fire in the 38 acre field with water would 

have created a dense cloud of low-lying smoke. 

2 - REPLY BRIEF 
DEQ v. Hayworth 
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Finally, the department incorporates its closing argument 

and· the Hearings Officer's findings and opinion into its 

answering brief. The Hearings Officer refers to the policy 

judgments which are embodied in the administrative rule in 

question. The respondent maintains that an additional policy 

judgment which must be considered is the legislature's decision 

that administrative rules should not unduly hinder the operation 

of small businesses in Oregon. See, ORS 183.540 et seq. A 

grass seed farmer is the owner/operator of a small business. 

Farming is a difficult business in the best of times. Farming 

has been beset recently by chronically low prices and continued 

high operating costs. The Commission should consider the 

economic impact on grass seed farmers when weighing the competing 

policy judgments inherent in this case. 

Conclusion 

The Commission should substitute its judgment for that of 

the Hearings Officer and find that the respondent's acts were 

reasonable under the circumstances and that he is not liable 

for a civil penalty. 

3 - REPLY BRIEF 
DEQ v. Hayworth 

Respectfully submitted, 

RINGO, WALTON, EVES & STUBER, P.C. 
Attorneys for Res ondents 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. I, November 22, 1985, EQC Meeting 

Background 

Proposed Adoption of Rule Amendments Regarding Notice of 
Violation for Hazardous Waste Program Requirements. 
OAR 340-12-040. 

The Resource Conservation and Recovery Act of 1976 (RCRA) established a 
national program for hazardous waste management. RCRA further provides for 
delegation of implementing authority, termed "authorization", to states to 
operate equivalent state hazardous waste management programs. Once 
authorized, a state program operates in lieu of the federal program. 

RCRA sets forth the following six statutory standards which state programs 
must meet in order to qualify for Final Authorization: 

1. Equivalent Program 
2. No less Stringent Program 
3. Consistent Program 
4. More Stringent Program (allowable) 
5. Adequate Enforcement 
6. Notice and Hearing in the Permit Process. 

These standards are further interpreted by the Environmental Protection 
Agency (EPA) in regulations at 40 CFR Part 271. 

On June 1, 1984, the Department of Environmental Quality (DEQ) submitted on 
behalf of the State of Oregon, an application for Final Authorization to 
EPA. In subsequent comments, EPA raised a strong concern with the state's 
ability to impose equivalent penalties and thereby provide for adequate 
enforcement (RCRA standards# 1 and 5). EPA took issue with the 
requirement in Oregon Revised Statutes (ORS) 468.125(1) that five days 
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advance notice be given prior to the assessment of a civil penalty. The 
five-day notice would allow a violator at least five days after receipt of 
the notice to correct a violation before a penalty could be assessed • In 
general, if the violation is corrected, a penalty could not be assessed. 
In contrast, EPA' s national enforcement response policy requires that 
penalties be assessed for violators with Class I 1 violations (called High
Priority Violations by EPA). EPA concluded that ORS 468.125 would preclude 
the state from taking an equivalent enforcement action in those cases where 
a Class I violation is corrected within five days after receipt of the 
notice. 

A related issue identified by EPA pertained to the state's authority to 
recover civil penalties for each day of violation. EPA viewed ORS 468.125 
as precluding the Department from recovering penalties for each day of 
violation prior to the notice, as well as for each day of the prescribed 
five-day notice period. Again, EPA's conclusion was that ORS 468.125 
constrained the state's ability to take equivalent enforcement actions. 

The Department maintained that it had adequate and equivalent enforcement 
authority. DEQ's response to EPA's concerns included three major points. 
First, the Class I violation category (as defined by EPA) contained 
violations of the type which generally could not be corrected within five 
days. Hence, as a matter of practicality, the Department would not be 
precluded from assessing penalties subsequent to a five-day notice. 
Second, ORS 468.125 allows for civil penalties without prior notice if 
violations are intentional or involve unauthorized disposal of hazardous 
waste. Last, DEQ pointed out that ORS 459.995(2) provided that penalties 
could be assessed for each day of a violation. 

EPA was not swayed by DEQ and in November 1984 formally advised DEQ that 
statutory amendments to ORS 468.125 would need to be sought to ensure the 
state program was equivalent to the federal program and could qualify for 
Final Authorization. 

1c1ass I violations, as defined in the Department's proposed Enforcement 
Guidelines and Procedures are violations which: 

Create a likelihood for harm or for significant environmental 
damage, or have caused actual harm or environmental damage; 
Involve the unauthorized disposal of hazardous waste; 
Result in the failure to assure that groundwater will be 
protected or that proper closure and post-closure activities will 
be undertaken; or 
Involve the failure to establish and maintain financial assurance 
mechanisms. 
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Accordingly, the Department pursued the needed legislation during the 1985 
Oregon Legislative Assembly. House Bill 2145 (Attachment V), as amended by 
the House Committee on Environment and Energy, proposed to amend ORS 
468.125(2) to eliminate the requirement for five days advance notice prior 
to a penalty when it is assessed for a violation of ORS 459.410 to 459.450 
and 459.460 to 459.690 (i.e., hazardous waste program requirements). HB 
2145 was subsequently passed by the Legislature and signed by the Governor. 

Although HB 2145 became effective September 19, 1985, the Department of 
Justice advised the Department that OAR 340-12-040, regarding Notice of 
Violation for civil penalty assessment, should be amended to conform to the 
statutory change in ORS 468.125(2). Therefore, the proposed amendment of 
OAR 340-12-040 is the subject of this agenda item. 

Discussion 

The Department proposes to amend OAR 340-12-040 (Attachment III). The 
proposed change to section (1) of 340-12-040 is a technical correction of 
existing improper references in the phrase "subsection ( 3) of this 
section ••• 11 to "· •• section (3) of this rule ••• 11 A change to 340-12-
040(3) (b) would replace the word "where" with the phrase "under sections 
( 1) and (2) of this rule if:" to conform to the change in statutory wording 
of ORS 468.125(2). 

Finally, a new subparagraph (F) would be added to 340-12-040(3)(b) to 
specify that no advance notice is required if "the penalty to be assessed 
is for a violation of ORS 459.410 to 459.450 and 459.460 to 459.690 or 
rules adopted or orders or permits issued pursuant thereto. 11 

Pursuant to notice (Attachment IV), a public hearing on the proposed 
amendment of OAR 340-12-040 was held on October 16, 1985. Although seven 
persons attended the hearing, no testimony was offered (see Hearing 
Officer's Report, Attachment VI). One letter, supporting the proposed rule 
amendment, was received. 

The final rule amendment (Attachment III) is unchanged from the amendment 
proposed. 

Alternatives and Evaluation 

The proposed amendment to OAR 340-12-040 is merely a codification of 
statutory changes to ORS 468.125. Although ORS 468.125 is effective on its 
own, since OAR 340-12-040 codifies the existing provisions of ORS 468.125, 
a conforming change to the rule is necessary to ensure consistency between 
statute and rule. Additionally, since the Department's rules (as opposed 
to statutes) are used generally by the regulated community and public as a 
reference for DEQ requirements and procedures, it is important that the 
rules be kept up to date with statutory changes. 
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Not adopting the proposed rule amendment would cause an inconsistency 
between the statute, ORS 468.125, and its implementing rule, OAR 340-12-
040. This inconsistency could cause confusion among potentially affected 
parties. Additionally, not amending OAR 340-12-040 could jeopardize the 
Department's receipt of final authorization from EPA. 

Summary 

1. The DEQ presently operates a comprehensive state hazardous waste 
management program. 

2. The Department desires and has been advised by the public, regulated 
community and legislature to seek RCRA Final Authorization, which 
requires an equivalent state program that provides for adequate 
enforcement. 

3. EPA has advised DEQ that an equivalent state program must provide for 
assessment of civil penalties for each day of violation including 
prior to and during any notice period. 

4. Recently enacted statutory changes to ORS 468.125 eliminate the 
requirement for five days notice prior to assessment of civil 
penalties for violations of hazardous waste program requirements. The 
statutory change was determined by EPA to be necessary for the state 
to be able to qualify for Final Authorization. 

5. Opportunity for public comment was provided through written notice to 
approximately 1,000 persons and conduct of a hearing. No objections 
have been received. 

6. The attached proposed amendment to OAR 340-12-040 codifies the recent 
changes to ORS 468.125 and is necessary: 1) to ensure consistency 
between the statute and implementing rule, and 2) for the Department 
to receive final authorization for its hazardous waste program. 

Director's Recommendation 

Based on the Summation, it is recommended that the Commission adopt the 
proposed amendment of OAR 340-12-040. 

~~~ 
'''C(re~Hansen 

Attachments I. Statement of Need for Rules 
II. Statement of Land Use Consistency 

III. Proposed Amendment of OAR 340-12-040 
IV. Draft Public Notice of Rule Amendment 

V. Oregon Law 1985 C. 735 (HB 2145) 
VI. Hearing Officer's Report 

Alan S. Goodman:f 
229-5254 
ZF208 



ATTACHMENT I 
Agenda Item No. I 
11/22/85 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF AMENDING 
OAR CHAPTER 340 , 
RULE 340-12-040 

Statutory Authority: 

ORS 459.995(2) and (3) provide that: 

STATEMENT OF NEED FOR RULE 
AMENDMENT AND FISCAL AND 
ECONOMIC IMPACT 

2. In addition to any other penalty provided by law, any person who 
violates ORS 459.410 to 459.450 and 459.460 to 459.690, a license 
condition or any commission rule or order pertaining to the 
generation, treatment, storage, disposal or transportation by air or 
water of hazardous waste, as defined by ORS 459.410, shall incur a 
civil penalty not to exceed $10,000 for each day of the violation. 

3. The civil penalty authorized by subsections (1) and (2) of this 
section shall be established, imposed, collected and appealed in the 
same manner as civil penalties are established, imposed and collected 
under ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745 and ORS Chapter 468. 

ORS 468.125, as amended by Oregon Law 1985, c. 735 states: 

1. No civil penalty prescribed under ORS 468.140 shall be imposed until 
the person incurring the penalty has received five days' advance 
notice in writing from the department or the regional air quality 
control authority, specifying the violation and stating that a penalty 
will be imposed if a violation continues or occurs after the five-day 
period, or unless the person incurring the penalty shall otherwise 
have received actual notice of the violation not less than five days 
prior to the violation for which a penalty is imposed. 

2. No advance notice shall be required under subsection (1) of this 
section if: 
a. The violation is intentional or consists of disposing of solid 

waste or sewage at an unauthorized disposal site or constructing 
a sewage disposal system without the department's permit. 

b. The water pollution, air pollution or air contamination source 
would normally not be in existence for five days, including but 
not limited to open burning. 

c. The water pollution, air pollution or air contamination source 
might leave or be removed from the jurisdiction of the department 
or regional air quality control authority, including but not 
limited to ships. 

d. The penalty to be imposed is for a violation of ORS 459.410 to 
459.450 and 459.460 to 459.690. 
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Need for the Rules: 

Existing 340-12-040 codifies the provisions of ORS 468.125 which were in 
effect prior to Oregon Law 1985, c.735. The changes to ORS 468.125 made by 
the 1985 Oregon Legislative Assembly necessitate a conforming revision of 
OAR 340-12-040. Adoption of the proposed amendment would ensure 
consistency between ORS 468.125 and OAR 340-12-040. 

Principal Documents Relied Upon: 

ORS 468.125 as amended by Oregon Law 1985, c.735; 
ORS 459.995; and OAR 340-12-040. 

Fiscal and Economic Impact: 

The proposed rule amendment does not affect the substantive or 
administrative requirements pertaining to hazardous waste handlers and 
therefore will have no measurable fiscal or economic impact. 

The small business impact is similar to that noted above. 

ZF208.I 



ATTACHMENT II 
Agenda Item No. i 
11/22/85 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF AMENDING 
OAR CHAPTER 340 
RULE 340-12-040 

) 
) 

LAND USE CONSISTENCY 

The proposed rule amendment does not affect land use as defined in the 
Department's coordination program approved by the Land Conservation and 
Development Commission. 

ZF208 .II 



Proposed Amendment to 
OAR 340-12-040 

Attachment III 
Agenda Item No. I 

11 /22/85 EQC Meeting 

(Deleted material is in brackets [ ] and new material to be added is 
underlined). 

Notice of Violation 

340-12-040 (1) Except as provided in [sub]section (3) of this [section] 
.r:.1!l..!l., prior to the assessment of any civil penalty the Department shall 
serve a Notice of Violation upon the respondent. Service shall be in 
accordance with rule 340-11-097. 

(2) A Notice of Violation shall be in writing, specify the violation and 
state that the Department will assess a civil penalty if the violation 
continues or occurs after five days following receipt of the notice. 

(3}(a) A Notice of Violation shall not be required where the respondent 
has otherwise received actual notice of the violation not less than five 
days prior to the violation for which a penalty is assessed. 

(b) No advance notice, written or actual shall be required [where] 
under sections (1) and (2) of this rule if: 

(A) The act or omission constituting the violation is intentional; 

(B} The violation consists of disposing of solid waste [hazardous waste] 
or sewage at an unauthorized disposal site; 

(C} The violation consists of constructing a sewage disposal system 
without the Department's permit; 

(D) The water pollution, air pollution, or air contamination source would 
normally not be in existence for five days; [or] 

(E) The water pollution, air pollution or air contamination source might 
leave or be removed from the jurisdication of the Department[.]_;_m: 

(Fl The penalty to be imposed is for a violation of ORS 459.410 to 459.450 
and 459.460 to 459.690. or rules adooted or orders or permits issued 
pursuant thereto. 

ZB4967 (8/85) 



Attachment IV 
Agenda Item No. r ' 
11/22/85 EQC Meeting 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON ... 

WHO IS 
AFFECTED: 

BACKGROUND 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

P.O. Box 1760 
Portland, OR 97207 

8/16/84 

ZF208 •. IV 

Proposed Amendment to Rule Regarding Notice of Violation 

Date Prepared: 
Hearing Date: 
Comments Due: 

August 28, 1985 
October 16, 1985 
October 16, 1985 

Persons who manage hazardous waste, including generators, air and 
water transporters, and owners and operators of hazardous waste 
treatment, storage and disposal facilities. 

0 Existing 340-12-040 implements provisions of Oregon Revised 
Statutes (ORS) 468.125 regarding advance notice prior to 
assessment of civil penalties by the Department. 

o ORS 468.125 was amended by the 1985 Oregon Legislative Assembly 
to eliminate the notice requirement for hazardous waste 
violations. 

The Department of Environmental Quality (DEQ) proposes to amend OAR 
340-12-040, regarding Notice of Violation for Violations of the DEQ 1 s 
hazardous waste management rules, to ensure consistency with ORS 
468.125 as amended. 

0 The rule amendment would eliminate the existing requirement of 
OAR 340-12-040 that the Department provide five-days notice prior 
to assessing civil penalties. 

o The rule amendment would allow the Department to assess civil 
penalties without prior notice for violations of hazardous waste: 

- statutes, 
- rules adopted by the Environmental Quality Commission, 
- Commission orders, and 
- permits (licenses) 

Public Hearing to receive oral comments is scheduled for: 

Tuesday, October 16 
9:30 a.m. 
DEQ Portland Headquarters 
Room 1400 
522 S.W. Fifth Avenue 

Written comments should be submitted at the public hearing or sent to 
DEQ, Hazardous and Solid Waste Division, Attn: Alan Goodman, 
P.O. Box 1760, Portland, OR 97207, by October 16, 1985. 

For more information, or to receive a copy of the proposed rules 
contact Alan Goodman at 229-5254. 

After the public hearing, DEQ will evaluate the comments, prepare 
response to comments and make a recommendation to the Environmental 
Quality Commission on November 22, 1995. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, ca!! 1-800-452-4011. 



CHAPTER735 

AN ACT HB 2146 

Relating to hazardous waste; creating new provisions; 
amending ORS 459.455 and 468.125; and repealing 
ORS 459.455. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. ORS 459.455 and 459.695 are added to 
and made a part of ORS 459.460 to 459.690. 

SECTION 2. ORS 459.455 is amended to read: 
459.455. The commission and the department are 

authorized to perform or cause to be performed any act 
necessary to gain interim and final authorization of a 
hazardous waste regulatory program under the provisions 
of the Federal Resource Conservation and Recovery Act, 
P.L. 94-580 [as amended] and P.L. 98-616, and federal 
regulations and interpretive and guidance documents 
issued pursuant to P.L. 94-580 and P.L. 98·616. The 
commission may adopt, amend or repeal any rule or 
license and the commission or department may enter into 
any agreement necessary to implement this section. 

SECTION 3. ORS 468.125 is amended to read: 
468.125. (I) No civil penalty prescribed under ORS 

468.140 shall be imposed until the person incurring the 
penalty has received five days' advance notice in writing 
from the department or the regional air quality control 
authority, specifying the violation and stating that a 
penalty will be imposed if a violation continues or occurs 
after the five-day period, or unless the person incurring 
the penalty shall otherwise have received actual notice of 
the violation not less than five days prior to the violation 
for which a penalty is imposed. 

(2) No advance notice shall be required[, however, 
where] under subsection (1) of this section if: 

(a) The violation is intentional or consists of dispos· ·. 
ing of solid waste[, hazardous waste] or sewage at an 
unauthorized disposal site[,] or constructing a sewage' 
disposal system without the department's permit. [or 
where] 

(b) The water pollution, air pollution or air con
tamination source would normally not be in existence for 
five days, including but not limited to open burning. [or 
where] 

(c) The water pollution, air pollution or air con
tamination source might leave or be removed from the 
jurisdiction of the department or regional air quality 
control authority, including but not limited to ships. 

(d) The penalty to be imposed is for a violation 
of ORS 459.410 to 459.450 and 459.460 to 
459.690. 

SECTION 4. (1) ORS 459.455 is repealed. 
(2) The repeal of ORS 459.455 by this section does 

not become operative until July l, 1987. 
Approved by the Governor July 13, 1985 
Filed in the office of Secretary of State July 15, 1985 

ATTACHMENT V 
Agenda Item No., I 
11/22/85 EQC Meeting 



MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Attachment VI 
Agenda Item No. I 
11/22/85 EQC Meeting 

Alan Goodman, Hearings Officer ~ -~-
Hearing Officer's Report 

Summary of Public Testimony on Proposed Amendment of Notice 
of Violation Rule. OAR 340-12-040. 

Pursuant to notice, a hearing was conducted on October 16, 1985 in Room 
1qoo of the Department's offices in Portland, Oregon, to receive testimony 
on the proposed amendment of OAR 340-12-040. The hearing was authorized by 
the Environmental Quality Commission on September 27, 1985. 

Seven persons attended the hearing. No verbal or written testimony was 
presented during the hearing. 

One written comment supporting the proposed rule amendment was received 
prior to the hearing and is attached. 

ZF45b 
Attachment 



DeJ.)artment of Environmental Quality 
Hazardous and Solid Waste Division 
P,O, Box 1760 
Portland, Oregon 97207 

Attentions Mr. Alan Goodman 

'""'1>illlim & ~o~d 'II~ mv11w 
._ ot t.nvironmenta\ Q~a!ity -

t~llD lt ij ~ [t ~ffctober 4, 1985 

IMli",i! 1 'l!ffi IJ);ln C, Neely, Jr, 
"WI 

1 
oOO Horn Lane 

Eugene, OR 97'Hl4 

Rei Agenda Items No.s D and P - A chance to comment on - Hearing lllte1 O::to 16, '85 

No. D. WHAT ARE THE HIGHU':IBTSi 11 
••• eliminate the existing requirement in OAR Y+o-

12-o40 that the De:partment -provide f'ive...J.ays notice prlor to assessing civS.l 
:penalties~" is not fulfilled. in "Iroposed Amendment to OAR )40-12-04011 for all of 
the potential violators 3.n disposal of hazardous wastes. Have the civil assessment 
be the Notice of Violation and the a.mount of the civil assessment be graduated as 
prorate of volume, concentration, type of toxic and unintentional or intentional 
be the deciding composlte applicable factorso No "ifs"• "ands" or any other type of 
gob'ble...a.e ... gook loopholes. Keep it simple and directo 

Noo Po BACKG:?.OUND's1' 1'As a requirement for Final Authorization• D~ must develop 
gi.tidelines which identify how the DeJ;)i.U"tment will enforce the state hazardous waste 
program." should be 00.sed ln United States Code~ 1982, Title JO, Volume thirteen, 
paragraph 12..52 0 subparagraph (2)1 this on the 'oa.s~\'3 that hazardous wastes are toxic 
wastes which eventuate into the food and water suplies for animals - including humans. 
As presently understood. the UoSg EPA requires the more stringent of state or federal 
regulations/requi.rementa shall apply. This has made no affectiv~differenca to EPA 
Region X and to Dm;i. This :pertains to Agenda Items No.a D e.nd J?, based in re!erences 
as next follow 1 

1. The Eugene NPDES Permit Noe 1941-J and the Springfield NPDES Permit No. 19'-}2-J were 
signed by a D~ Director in 1975 and both pernd ts had the S2 Special Requirement to 
secondary treat all wastes collected during the wet seasons by no later than July 
31, 198J. This was after the extent of federal funding became generally known from 
U.S.P,L. 92-500/Clean Water Act. and before the Eugene-Springfield-Lane County a.rea. 
officials had formed the MWMC to receive federal funds for a 'regional' sewer ple.nt., 

2~ Just 25 days :past July Ji, 1983 a DE);t Director did, on August 25, 198J,sign the new 
•regional' sewe.'t' plant's NPDES Permit No, 3721-J with only OAR )40-41-44.5 in its 
Schedule A, 2. being a controlling :parameter, which does not require secondary 
treating all wastes collected during the wet sea.sons. OAR Jl+0-41-455 does require 
secondary treating all wastes collected during wet seasons BUT OAR Jtr'-41-455 IS 
NO'f ON TitlS No, 3721-J pormi t. This change has accurred AFTEll 'll!E FEDERAL FUJIDS 
and local funds HAVE BEZN SPENT OR COMMITTED TO SPENDING or misspending. Federal 
funding has been based in representations to have obtained the federal funds 0 '!he 
representations include local officials and DEQ to EPA, upon which EPA has placed 
reasonable reliance, then came RPDES Permit No. 3721-J with a change in the 
representationo These three elements establish estoppel in Oregon. The nm was 
es-topped from lllc:i.king '!:.his downgrading of ti'ea.tment from secondary dur:1.ng the wet 
seasonso 'Ihis downgrading of treatment has not been ma.de available to the property 
owners who voted for the local bonding. The loca.l officials and DEXt ha.ve the 
necessity to speak to those voterso '!heir silence when speaking is necessary. when 
the local officials and D~ have had their prof{fessiona.1 o:pportuni ties to know, 
violates Oregon's Clean Hands Doctrine whioh essentially requires the violator to 
lose all standing in equity. This should establish that the local voters and the 
EPA are qualified on demand to have those funds returned et interesto 

J .. The M'lillC 1 s August 9, 198ll· meeting packet's in-house BCS/IfflMC memorandums July, J1, 
1984 pertaining to M61-6 and August 2, 1934 contain sufficient evidence opposing 
the representations made to the voters and EPA to substa.ntiate their demands. 'Ihe 
11WMC staff was concerned, before it occurred, for the factor 0 •of ... six-increase .. ln
wet-seasons-flow-over"'<iry-seasons-flow~ Their concerns were well-founded wheri the 
new sewer plant bYPlSSed to the river on November 27, 19e4 - as EXPECTi.!:D~ Dlis 
says the cl ty and DEQ, off:lcials had their profossior..al o:p:,:ortuni ties to k:1ow this 
OfOuld occur :from ~xcessive in:filtratione Both cities had com~letad their !·iit~CR 
32'd::!:R R:!:HAB. and Eugene's NAJOR 32WZR R:iJLIB. prio:r to th.'i.s August z, 1984 memo. 
Therefore, inflow should ha.vs been cor~ectedo ~pringfield now projacts $251 000p000 
to repair or replace its sewer lines on the 'ha.sis tha·t. uet seasons flow is 10 
percent sewage and 90 percent infiltration. Both cities should have eliminated the 
inf'iltration before applying for federal funds.Infiltration in wet seasons is the 
source of' exfiJ.tration in dry seasons. 'lh.is exfiltrating raw sewage does not get 
to the plant to be treated at aJ.lo This violates the UoS .. Code cited in para. 2; 
the groundwater is not protected IN ~\NY AREA HAVING CENTRALIZ£'.D SZr·lAGE CCLLlro'I'IGNo 

4. i·'."W!·\C 1 s IAC produced a bar graph showing extensive hazardous/toxic wastes increase 
more then the doNestic dilution increase for industries s~if-monitoring. Is Oregon 
to rely on DE:Q. as llllimiieacha.bla enforcing agent? NO: ~ C!, ~~., )-t-. 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item J , November 22, 1985, EQC Meeting 

Proposed Adoption of Additions to New Source Review Rule 
Regarding Visibiljty Impacts Exemptions. OAR 340-20-
276(1)(a). as a Revision to the State Implementation Plan. 

At the September 27, 1985 meeting of the Commission, comments were 
presented by the Oregon Environmental Council (OEC) requesting that the 
wording of the visibility impact assessment exemption should be changed to 
include a Department commitment to complete visibility impact assessments 
exempted by the Rule. The Commission directed staff to develop wording 
acceptable to OEC and Department legal counsel. 

Problem Statement 

The Department's commitment to complete visibility impact assessments for 
sources exempted by section 276(1)(a) of the Rule was contained in the 
staff report to the Commission rather than in the Rule. The OEC felt that 
the commitment should be in the Rule to insure its implementation. 

Alternatives and Evaluation 

Two alternatives are possible. These are: (a) to deny adoption of the 
proposed addition to the Rule, leaving the impact assessment commitment in 
the staff report, or (b) to add the wording to the rule. 

Rule Development 

The Commission directed the Department to develop acceptable wording for 
inclusion in the Rule that would commit the Department to conduct impact 
analysis for sources exempt from the Rule requirements. A one sentence 
addition to the Rule incorporating wording acceptable to OEC, the 
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Department and Department's legal counsel, reads as follows: "The 
visibility impact assessment for sources exempted under this section shall 
be completed by the Department." 

Summation 

( 1) At the September 27, 1985 meeting of the Commission, the Oregon 
Environmental Council requested that the wording of the visibility 
impact exemption (OAR 340-20-276(1)(a)) be changed to include a 
Department commitment to complete assessments exempted by the Rule. 

(2) The Department, in consultation with the OEC and legal counsel, has 
drafted proposed wording acceptable to all parties. 

Director's Recommendation 

Based on the Summation, the Director recommends that the Commission adopt 
the proposed addition to the Rule (OAR 340-20-276(1)(a)). 

J. Core:s 
229-5380 
October 29, 1985 

AS1928 

y 
Fred Hansen 
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340-20-276 - Visibility Impact 

New major sources or major modifications located in Attainment, 
Unclassified or Nonattainment Areas shall meet the following visibility 
impact requirements: 

(1) Visibility Impact Requirements and Analysis. 

(a) The owner or operator of a proposed major source or major 
modification shall demonstrate that the potential to emit any 
pollutant at a significant emission rate (OAR 340-20-225, 
definition (22)) in conjunction with all other applicable 
emission increases or decreases (including secondary emissions) 
permitted since January 1, 1984, shall not cause or contribute to 
significant impairment of visibility within any Class I area. 

Proposed sources which are exempted under OAR 340-20-245(3), 
excluding section (3)(a)(A) are not required to complete a 
visibility impact assessment to demonstrate that the sources do 
not cause or contribute to significant visibility impairment 
within a Class I area. The visibility impact assessment for 
sources exempted under this section shall be completed by the 
Department. 

(b) The owner or operator of a proposed major source or major 
modification shall submit all information necessary to perform 
any analysis or demonstration required by these rules pursuant to 
OAR 340-20-230(1). 

(2) Air Quality Models 

All estimates of visibility impacts required under this rule shall be 
based on the models on file with the Department. Equivalent models 
may be substituted if approved by the Department. The Department 
will perform visibility modeling of all sources with potential 
emissions less than 100 tons/year of any individual pollutant and 
locating closer than 30 Km to a Class I area, if requested. 

(3) Determination of Significant Impairment 

The results of the modeling must be sent to the affected land managers 
and the Department. The land managers may, within 30 days following 
receipt of the source's visibility impact analysis, determine whether 
or not impairment of visibility in a Class I area would result. The 
Department will consider the comments of the Federal Land Manager in 
its consideration of whether significant impairment will result. 
Should the Department determine that impairment would result, a permit 
for the proposed source will not be issued. 

AS1942 
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MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. K, November 22, 1985, EQC Meeting 

Proposed Adoption of Rules Formalizing the Suspension of 
Motorcycle Noise Testing Requirements OAR 340-24-311. 

Background and Problem Statement 

At the EQC Meeting of June 7, 1985, the Commission adopted emergency rules 
suspending the motorcycle noise testing requirements. The suspension 
delayed the implementation of motorcycle noise testing. A copy of that 
report on the emergency rules adoption is included as Attachment D. 

The Legislative Subcommittee on Ways and Means had not authorized the 
Department's supplemental budget request. The items contained in that 
budget request were necessary to conduct the motorcycle noise testing 
program. Because of the lack of budget approval, the Department could 
not operate a program. As the rule was in place requiring motorcycle noise 
inspection, it was necessary that an emergency rule repealing or suspending 
that action be adopted. The Commission chose to suspend the 
implementation. The emergency rule expires at the end of the year. 

At the time of the emergency rule adoption, the Commission also authorized 
a public hearing. The purpose of the hearing was to take testimony on 
making permanent, the emergency rule adopted at the June 7, 1985 EQC 
meeting. A hearing was held September 17, 1985. A copy of the hearing 
officer's report is included as Attachment c. The proposed rule, statement 
of need, and hearing notice are included as Attachments A and B. 

Alternatives and Evaluations 

Motorcycle noise inspection, if implemented, would require all motorcycles, 
scooters, and mopeds to comply with State noise criteria in order to obtain 
registration from the Oregon Motor Vehicles Division. The inspection 
requirement would not apply to vehicles that are not registered for highway 
use including off-road motorcycles and ATV's (all terrain vehicles). The 
Commission's emergency action, suspending the motorcycle noise testing 
requirement expires at the end of the year. The options that were offered 
in the June staff report remain the same; repeal, suspend, or implement 
motorcycle noise testing. 
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The temporary rule adopted by the Commission was offered for public 
comment. Comments from the hearing can be divided into three categories: 

1. Support for the proposal to continue the suspension of the 
motorcycle noise inspection rules; 

2. Support for the implementation of compulsory motorcycle noise 
inspection at this time; and 

3. Suggestions for procedural changes that relate to inspection 
procedures for Harley-Davidson motorcycles. 

The roadblock to implementing the motorcycle noise inspection program 
continues to be the inability to accept or expend funds to hire the 
necessary staff due to the lack of legislative budget authorization. 
No change in the approved budget is expected at this time. 

Testimony supporting the implementation of noise testing for motorcycles 
centered upon the noise impact on their neighborhoods. They cited lack 
of police resources to deal with the problem and the need to have 
motorcycles tested so that excessively noisy motorcycles could be 
identified. The testimony did not, however, offer any new options on how 
to obtain the required fiscal authorization. 

Those in favor of continued suspension of the rule based their support 
primarily upon the need to resolve technical inspection test procedure 
issues. It was their opinion that the noise test as it is currently 
defined unfairly measures Harley-Davidson motorcycles noise levels. Those 
in favor of continued suspension indicated that they might support a 
procedure that was fairer, but would rather not have any inspection. 

The staff is aware of the technical problems relating to the testing of 
some Harley-Davidson motorcycles. The staff has investigated alternative 
procedures to address these concerns. If and when motorcycle noise testing 
is implemented, these modifications would be incorporated into the rule 
package for the Commission's consideration. However, since it is the 
recommendation of the staff that the suspension of motorcycle noise 
inspection be continued, no additional rules providing for implementation 
are proposed. 

A third option, repeal of these noise testing rules, is still an 
alternative that the Commission could consider. The June 7, 1985 staff 
report, Attachment D, recommended repeal. 
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Summation 

Continued suspension until further direction by the Commission as provided 
by OAR 340-24-311(6) will continue the status quo. The Department will 
report to the Commission when and if a change in the current situation 
takes place. At that time the Department would submit rule amendments 
proposing repeal of the suspension. Test procedure changes would be 
proposed at that time. 

Director's Recommendation 

Based upon the summation, it is recommended that OAR 340-24-311(6) be 
adopted, making the temporary rule permanent. 

Attachments: 

Attachment A: 
Attachment B: 
Attachment C: 
Attachment D: 

~/~ 
Fred~nsen 

Proposed Rule OAR 340-24-311. 
Statement of Need and Notice of Public Hearing. 
Hearing Officer's Report, September 17, 1985. 
Agenda Item No. O; June 7, 1985; EQC Meeting. 

William P. Jasper:y 
(503) 229-5081 
11-05-85 
VY999 
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Attachment A 
Agenda Item No. K 
November 22, 1985 
EQC Meeting 

MOTORCYCLE NOISE EMISSION CONTROL TEST METHOD 

(1) The vehicle is to be in neutral gear with the brake engaged. 
If the vehicle has no neutral gear, the rear wheel shall be at least 2 
inches clear of the ground. 

(2) The engine is to be accelerated to a speed equal to 45 percent 
of the red line speed. Red line speed is the lowest numerical engine speed 
included in the red zone on the motorcycle tachometer. If the red line 
speed is not available, the engine shall be accelerated to 50 percent of 
the speed at which the engine develoP3 maximum rated net power. 

(3) If it is judged that the vehicle may be emitting p:opulsion 
exhaust noise in excess of the noise standards of rule 340-24-337, adopted 
pursuant to ORS 467.030, then a noise measurement is to be conducted and 
recorded while the engine is at the speed specified in Section (2) of this 
rule. A reading from each exhaust outlet shall be recorded at the raised 
engine speed. 

(4) If it is determined that the vehicle complies with the standards 
of rule 340-24-337, then, following receipt of the required fees, the 
vehicle emission inspector shall issue the required certificates of 
compliance and inspection. 

(5) No Certificate of Compliance or inspection shall be issued unless 
the vehicle complies with all requirements of these rules and those 
applicable p:ovisions of ORS 468. 360 to 468. 405, 481.190 to 481. 200, 
483.800 to 483.825 and 467.030. 

(6) This rule and subsection (2) of rule 340-24-337 shall become 
effective upon further action of the Environmental Quality Commission. 

VY999 .A 
(10/85) 
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A CHANCE TO COMMENT ON • • • 
Proposed Suspension of Motorcycle Noise Inspection Requirements 

NOTICE OF PUBLIC HEARING 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

S/10/82 

Date Prepared: 
Hearing Date: 
Comments Due: 

July 15, 
September 
September 

1985 
17' 1985 
17' 1985 

Residents, motorcycles owners, and people engaged in the business of 
selling or repairing motorcycles in the greater Portland metropolitan 
area (Metropolitan Service District) will be affected by this 
proposal. 

The Department of Environmental Quality is proposing to amend OAR 
OAR 340-24-311, formally suspending the motorcycle noise inspection 
requirement pending further action by the Environmental Quality 
Commi'ssion. 

The Department of Environmental Quality is proposing to formally amend 
OAR 340-24-311 to be consistent with the Commission emergency action 
of June 7, 1985. The noise emission standards and test methods for 
in-use motorcycles are proposed to be suspended until further 
direction of the Commission. 

Copies of the complete proposed rule package may be obtained from the 
Department of Environmental Quality, Vehicle Inspection Program, P.O. 
Box 1760, 522 Southwest Fifth Avenue, Portland, Oregon 97201. For 
further information contact William P. Jasper at 229-6235 or John 
Hector at 229-6085. 

A public hearing will be held before a hearings officer at: 

10:00 a.m. 
September 17, 1985 
DEQ Hearing Room, Room 1400 
522 S.W. Fifth Avenue 
Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Vehicle Inspection Program, 
P.O. Box 1760, Portland, OR 97207, but must be received by no later 
than 5:00 p.m., September 17, 1985. 

FOR FURTHER INFORMATION: 
Contact the person or division identified In the public notice by calling 229-5696 in the Portland area. To avoid 
long distance charges from other parts of the state, call 1 868 462~ and ask tor the Department of 
Environmental Quality. l·800·452·40ll 

~'~ v., ..... 
·e 

C.,n!~•n• 

"•<:><..., .......... 
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After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed _amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
Commission's deliberation should come on November 15, 1985 as part 
of the agenda of a regularly scheduled Commission meeting to be held 
in Portland. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 



PROPOSED SUSPENSION OF MOTORCYCLE NOISE INSPECTION REQUIREMENTS 
RULEMAKING STATEMENTS 

STATRMBRT QF NEBP FOB RDLEMAJXRQ. 

Pursuant to ORS 183.335 1 these statements provide information on the 
intended action to amend a rule. 

LEGAL AUTHORITY 

This proposal amends OAR 340-24-311. It is proposed under authority of ORS 
468.370. 

NEED FOR THE RULE 

The proposed amendment is needed to replace a temporary rule which expires 
December 31, 1985. Legislative budget approval for motorcycle noise 
inspection was not received and this action suspends the requirement under 
ORS 481.190, for the Oregon Motor Vehicles Division to require a 
Certificate of Compliance for motorcycle registration or renewal of 
registration. 

PRINCIPAL DOCUMENTS RELIED UPON 

1. DEQ Budget for FY 19~5-87 

2. EQC Staff Report and Director's Statement, June 7 1 1985 

3. EQC Minutes of Meeting, June 7, 1985 

FiscAL AND ECONQMIC IHPACT STATEMBNT 

As this action amends OAR 340-24-311 before its effective date, there is no 
fiscal or economic impact. 

LAID USE CONSISfRHCY STATEMENT 

This action does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

AS1558.A 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Hearings Officer 

Subject: Motorcycle Noise Inspection Public Hearing September 17, 1985 

On September 17, 1985 at 10 a.m. a public hearing was held to receive 
testimony on an amendment suspending the motorcycle noise testing 
requirement. This hearing was authorized by the Commission when it adopted 
emergency rules suspending motorcycle noise requirements June 7, 1985. 

Four individuals offered testimony at the hearing. 

Dave Scandiffio spoke about the motorcycle noise standards. He stated 
he owned a 1975 Harley-Davidson with a stock exhaust system and it measured 
106 dBA. He indicated that the test method does not fairly measure sound 
levels from Harley-Davidson motorcycles because it does not take into 
account muffler Placement. 

Gary Vinson, Northeast Portland Chapter Coordinator of the ABATE Oregon, 
would like to see the noise rule for motorcycles suspended permanently. 
Mr. Vinson had test sheets showing several Harley-Davidson motorcycles 
with new mufflers consistently failing the DEQ noise test. Mr. Vinson 
stated that the cost of new exhaust systems is very high and having to 
continually reptace these systems ptaces an unfair burden on Harley
Davidson owners. Mr. Vinson suggested that either the standard be raised 
or the entire program be abolished. He stated that if DEQ had a noise 
program for motorcycles this would effectively raise prices of used 
motorcycles. 

Jacob Morgan stated that he was a post state coordinator of ABATE and a 
Harley-Davidson mechanic. Mr. Morgan expressed his opinion that the DEQ 
noise test does not accurately measure noise. He stated that the DEQ noise 
test does not distinguish between different noise frequencies and that 
frequency was a factor in how far sound carries. He stated that the test 
was unfair. He indicated that some of his customers would circumvent the 
noise requirement. He also stated that the noise test RPM used at DEQ 
stations was too high, since normal Harley-Davidson's RPM readings in city 
traffic was about 2000 RPM. He also mentioned that some of the motorcycle 
noise could be considered safety protection for the rider. 
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John Edwards, State Coordinator for ABATE, stated that he represents 900 
people. He stated that the noise standards are so tight that 3/4 of ABATE 
members would have to buy mufflers. If the procedure was changed to be 
fairer, it would be an improvement. 

In addition to the oral testimony, written testimony was received from 
Lennart A. Swenson, Karen Upton and John Hilley. Copies of those letters 
are attached. 

Mr. Swenson stated that the noise inspection p:ogram was necessary and 
should not be suspended. 

Karen Upton supports compulsory noise compliance for motorcycles and 
does not support the continued suspension of the noise measure requirements 
for motorcycles. 

John Hilley supports the noise inspection program for motorcycles. He 
cited statistics indicating the magnitude of the motorcycle noise problem. 
He stated that there was no equity if cars should be inspected but not 
motorcycles. He questioned why the Emergency Board would not allow a self
funding program to operate. 

AD2256 
Attachments: Letter from Lennart A. Swenson 

Letter from Karen Upton 
Letter from John Hilley 

William P. Jasper:d 
229-5081 
October 1, 1985 
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STATE OF OREGON 
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AUG 2 81985 
llcpt. of Environment.al Quality 

Vehlole Inspection Division 



DEQ Inspection Program 
P. o. Box 1760 
Portland, OR 97207 

Gentlemen: 

STATE OF OREGON 
RECEIVED 

SEP 161985 
!lept. .01 Eovircn111r.n1a1 Quality 

llcl!n1le lni:p~cli~n llivlsion 

6401 S, E. Thiessen 
Milwaukie, OR 97267 
8eptember 15, 1985 

I would like to comment; on the proposed suspension of noise emission testing of 
motorcycles. 

DEQ estimates (and their estima:t.es are usually conservatl.ve) that 25% of 30,000 
motorcycles in the metropolitan area will fail noise emissions tests. If 7,500 
non-compliant cycles roar past l,OOO homes daily (a conservative estimate on 
average), the people in those· 1,000 homes experience 7 ,500,000 impacts of delete
rious· (health affecting) noise that ranges from some~vhat bothersome to truly 
devastating levels day after da:y after day. Unl:l.ke air pollution, pollution from 
vehicles (noise and fumes alike) is not dispersed throughou·t a wide area; rather, 
vehicular pollution is concentrated along major traffic routes. Probably fewer 
than 10% of the people endure 95% of our poorJ;ir controlled vehicle noise. I have 
known housewives ·on the ·verge of' nervous·· breakdowns, their conditions a result 
of young cyclists who rode all day, day after day after day, in a given neighbor
hood. ~ point? A need for control exists. 

It seems to me there is no equity under law if cars are to be muffled yet cycles 
can produce as much noi.se as their macho-imaged (shades of' Bamba) riders can 
achieve. We live in a society so crime ridden that the crime of producing hor~ 
rendous noise is ignored by the police. Such a general condition (mfunor crimes 
ignored) is preciSBly why we have so much major crime. So many lavm are broken 
or ignored that breaking the law becomes a major way of life, 

I feel puzzled about two things: 

Why did the Emergency Board not approve the DEQ proposal to monitor 
motor vehicle noise if the process was to prove self-supporting through 
testing f'ees'l 

Why does the DEQ need more testimony when they have already received 
essentially reams of' testimony (within the last year) that would con
v:i.rice any fair-minded· person that uncontrolled vehicle noise 1.s a 
major problem to a significant portion of the public? 

Perhaps time will see a resolution of some of the obstacles blocking implemen
tation of a relatively practical solution to yet another unanswered social 
problem. 
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EXCERPT FROM 

Attachment D 
Agenda Item No. K 
November 22, 1985 
EQC Meeting 

ENVIRONMENTAL QUALITY COMMISSION MINUTES 

June 7, 1985 

AGENDA ITEM O: Emergency repeal of motorcycle noise testing 
requirements for the Vehicle Inspection Program, OAR 
340-24-311 and 24-337(2). 

On November 2, 1984, the Commission adopted rules incorporating noise 
testing of motorcycles into the inspection program with an effective 
date of July 1, 1985. As directed by the Commission, the Department 
sought supplemental budget authority to carry out the motorcycle 
inspection task. Budget approval was not granted by the Legislature 
and thus, the Department is not now in a position to test and inspect 
motorcycles. 

ORS 481.190 directs the Motor Vehicles Division not to renew the 
vehicle registration of a vehicle which does not have a Certificate 
of Ccrnpliance attesting to conformance with the noise control and 
emission standards adopted under ORS 468.370. Thus, after July 1, 
1985, motorcycle owners who live in the Portland Metropolitan area 
would be severely prejudiced by not being able to renew their 
motorcycle registrations. 

The Commission is being asked to: 

1. Enter a finding that failure to act promptly will result in 
serious prejudice to the public interest because motorcycle 
owners within the Portland area would not be able to re-register 
their motorcyclesi 

2. Issue an emergency repeal or suspension of OAR 340-24-311 and 
24-337(2)1 and 

3. Authorize the Department to hold public hearings on this matter. 

Since the signing of this report, the Director was asked to reconsider 
his recommendation to repeal this rule. In light of the public 
support for motorcycle noise inspection, the Director was persuaded 

D01923.D -11-
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to recommend an emergency rule amendment that would suspend rather 
than repeal this rule. This proposed rule amendment reads as follows: 

Proposed Amendment to Rule 340-24-311 
Motorcycle Noise Emission Control 

Test Method 

(6) '!his rule and subsection (2) of rule 340-24-337 
shall become effective upon the approval of 
necessary budget"Tfiiiitations and staff by t:he 
Oregon Legislative Assembly. 

This amendment will allow the motorcycle standards, that have been 
approved after considerable public testimony, to remain in the rules 
and become effective after budget issues are resolved. 

Chairman Petersen noted that the Commission had received additional 
written testimony on this matter from John Broome, Tualatin; Chad 
Metzger, Lake Oswego; Jane Cease, District 10 Senator; and Else 
Coleman, Commissioner Mike Lindberg's office. 

Carolyn Johnson, Citizen's Association of Portland, testified that 
her group's purpose was to protect and enhance the livability of 
Portland neighlX>rhoods. They felt it was imperative to reduce noise 
pollution from all sources, including motorcycles, heavy trucks and 
buses. They were opposed to the omission of any category of vehicle 
from the noise inspection program. 

Jim Owens, President of Oregon Environmental Council (OEC), said that 
the compromise rule amendment proposed by the Director was acceptable. 
The OEC did not want to see motorcycle noise testing deleted and asked 
that the Commission do whatever was necessary to implement motorcycle 
noise inspection along with all other vehicles. Mr. Owens continued 
that OEC would support the Department asking for Emergency Board 
approval for funding to conduct motorcycle noise testing. He asked 
if it was possible to implement the program with existing resources. 

Commissioner Denecke asked if the legislative Ways and Means Cammi ttee 
had taken any position on this matter. Director Hansen replied that 
the Ways and Means Subcommittee had not approved the supplemental 
budget request the Department submitted which conta.ined funding for 
motorcycle noise testing. He felt the subcommittee clearly thought 
the program was a bigger regulatory burden than they were willing 
to approve. 

It was Mr. Hansen's belief that by the full Legislature approving 
the Department's budget, they also approved the actions of the Ways 
and Means Subcommittee, and the Legislature would not expect the 
program to go ahead as presented in the Department's supplemental 
budget request. If the Department were to ask for Emergency Board 

(_ approval, it would have to be in a different form. 
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Director Hansen said the options were to ask for Emergency Board 
approval, or wait until the next Legislative session and present the 
matter again. 

Chairman Petersen commented that he thought the Commission had the 
statutory authority to regulate motorcycle noise. 

Commissioner Denecke asked about revenue from fees. Director Hansen 
replied that the Department could collect fees, but had to have 
authority from the Legislature to spend those fees and hire the 
personnel necessary to conduct the testing. He said the Commission 
could direct the Department to go ahead with the testing, 
understanding with no additional personnel the testing time per 
vehicle would be slower. However it was his feeling that going ahead 
in any fashion at this time would not be appropriate in view of the 
Legislature's action. 

Chairman Petersen said he was not sure the Legislature had sent a 
clear message not to conduct the program; only that they would not 
fund it. 

Linore Allison, Livable Streets Coalition, testified that her group 
did not want to see a repeal of motorcycle testing as it was really 
important to the public. She said something needed to be done sooni 
people could not wait forever. Ms. Allison was not convinced the 
full legislative assembly felt the same way the ways and Means 
Subcommittee did, as all the legislators she spoke with were 
supportive of the program. She expressed willingness to work with 
the Department to implement the program and to lobby the Legislature. 
In response to Commissioner Denecke, Ms. Allison said it was probably 
too late in the session to get Ways and Means to reverse its decision 
on this matter. She said Senator Jane Cease had recommended keeping 
the rule as it stands and asking for Emergency Board approval to 
implement the program. 

Molly O'Riley suggested that if testing was started, the different 
circumstances would be created which could be taken to the E-Board. 

The Commission discussed the ramifications and it was decided that 
to maintain good relations with the legislature, patience should be 
exercised. 

It was MOVED by Commissioner Denecke, seconded by Commissioner Bishop 
and passed unanimously that the effective date of July 1, 1985 be 
suspended to sane later date when the Commission shall take action. 

Michael Huston, Assistant Attorney General, reminded the Commission 
this was a temporary rule which would be in effect for 180 days. 
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Environmental Quality Cornmission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. o, June 7, 1985, EQC Meeting 

Emergency Repeal of Motorcycle !'Loise Testing Requirements 
for the Vehicle Inspection Program, OAR 340-24-311 an<l 
24-337(2) 

Background and Problem_Statement 

At the EQC meeting of November 4, 1984, rules were adopted which added 
vehicle noise testing requirements to the vehicle inspection program test 
procedures, The rule adoption incorporating passenger cars and light duty 
truck noise testing was effective April 1, 1985. On that date, compliance 
with the noise inspection requirement became compulsory in addition to the 
e.mission test requirements. At that same meeting, the Commission directed 
that motorcycle noise testing be included with an effective date of ,July 1, 
1985; and that necessary funding tc accomplish that task be obtained. 

At the Commission's direction, the Department submitted a supplemental 
budget proposal. The budget proposed would have provided for three 
full time equivalent (FTE) positions and provided for an increase in fees 
received due to the 30,000 projected motorcycles and mopeds which would be 
tested and purchasing Certificates of Compliance. The supplemental budget 
request was specifically rejected by the Joint Subcommittee on Regulation 
and the full Committee on Ways and Means; and was not included in the 
budget passed by the Legislature and submitted to the Governor. 

ORS !181.190 provides that "motor vehicles registered within the boundaries, 
designated in ORS 268 .125, of the metropoU.tan service distric·t formed 
under ORS Chapter 268 for the metropolitan area, as defined in subsection 
(3) of ORS 268.020, which includes the City of Portland, Oregon, shall be 
equipped with a motor vehicle pollution control system and shall comply 
with the motor vehicle pollutant, noise control and emission standards 
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adopted by the Environmental Quality Commission pursuant to ORS 46 8. 370." 
The Commission, pursuant to ORS 468.370, adopted motorcycle noise standards 
OAR 340-24-311 and 340-24-337(2). ORS 481.190 further directs that the 
Motor Vehicle Division shall not issue a registration or renewal of 
registration for a motor vehicle subject to these requirements unless the 
division receives, with the registration or renewal of registration, a 
completed Certificate of Compliance. Without budget authority, the 
Department is not now in a position to test motorcycles and mopeds and 
issue Certificates. The motorcycling public, therefore, would be severely 
prejudiced by not being able to renew their motorcycle registrations. 

If the Department were to utilize its existing resources, and incorporate 
motorcycle noise testing, existing levels of service to the public would be 
severely affected and the Department would be taking an action specifically 
disapproved during the Legislative budget hearings. If no action is taken, 
potentially both the Department and the Motor Vehicles Division could be 
open to citizen suit. 

~rnatiyes and Evaluations 

The motorcycle noise testing rules previously adopted by the Commission are 
effective July 1, 1985. The program is now required, but does not have 
specific legislative budget authorization. There are four major options 
open for Commission consideration: 

1. Issue an emergency repeal of OAR 340-21-311 and OAR 340-24-337(2) and 
authorize public hearings on a permanent repeal of the rule; 

2. Issue an emergency rule change of the effective date of implementation 
of OAR 340-24-311 and 24-337(2), and direct the Department to seek 
fiscal approval for positions and revenue from the State Emergency 
Board so that motorcycle testing may be started at a later date; 

3. Direct the Department to implement motorcycle and moped noise testing 
on schedule without legislative budget approval and thus directly 
impact our service levels to the motoring public; or 

4. Take no action. 

ORS 183.335 provides for emergency adoption, suspension, or repeal of 
administrative rules when failure to act promptly would result in serious 
prejudice to the public interest. Emergency actions expire 180 days after 
implementation, requiring finalization through the standard rulemaking 
process. 



EQC Agenda Item No. O 
June 7, 1985 
Page 3 

Summation 

Emergency repeal or suspension of the rules which provide for motorcycle 
noise testing is necessary to prevent serious prejudice to the public 
interest because the Oregon Legislature has withheld budget approval for 
that aspect of the inspection program operation. Prompt emergency action 
is required because a July 1, 1985 start-up date is incorporated in the 
noise testing rules. If no action is taken to repeal or suspend the rules, 
the Motor Vehicles Division is directed by ORS 481 • 190 to demand a 
Certificate of Compliance prior to motorcycle registration. If the 
Department began testing motorcycles and issuing Certificates , it would be 
operating outside of its legislatively approved budget. These alternatives 
are unacceptable. 

Director's Recommendation 

Based upon the summation, it is recommended that: 

1. The Commission enter a finding that failure to act promptly will 
result in serious prejudice to the public interest. The specific 
reason for this prejudice is that if no action is taken, motorcycle 
owners within the Portland area would not be able to re-register their 
motor cycles. 

2. The Commission issue an emergency repeal of OAR 340-24-311 and 
OAR 340-24-337(2) under its authority contained in ORS 183.335 and 
468.370. 

3, The Commission authorize the Department to hold public hearings on a 
formal repeal of OAR 340-24-311 and OAR 340-24-337(2). 

Fred Hansen 

Attachments: 1. OAR 340-24-311 and 340-24-337 
2. Statement of Need for Rulemaking 

William Jasper :p 
AP73 
229-5081 
May 21, 1985 



[MOTORCYCLE NOISE EMISSION CONTROL TEST METHOD 

340-24-311 
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( 1) The vehicle is to be in neutral gear with the brake engaged. If 
the vehicle has no neutral gear, the rear wheel shall be at least 2 inches 
clear of the ground. 

(2) The engine is to be accelerated to a speed equal to 45 percent of 
the red line speed. Red line speed is the lowest numerical engine speed 
included in the red zone on the motorcycle tachometer. If the red line 
speed is not available, the engine shall be accelerated to 50 percent of 
the speed at which the engine develops maximum rated net power. 

(31 If it is judged that the vehicle may be emitting propulsion 
exhaust noise in excess of the noise standards of rule 340-24-337, adopted 
pursuant to ORS 467.030, then a noise measurement is to be conducted and 
recorded while the engine is at the speed specified in Section (2) of this 
rule. A reading from each exhaust outlet shall be recorded at the raised 
engine speed. 

( 4) If it is determined that the vehicle complies with the standards 
of rule 340-24-337, then, following receipt of the required fees, the 
vehicle emission inspector shall issue the required certificates of 
compliance and inspection. 

(5) No Certificate of Compliance or inspection shall be issued unless 
the vehicle complies with all requirements of these rules and those 
applicable provisions of ORS !!68.360 to 468.405, 481.190 to 481.200, 
483 .800 to 483 .825 and %7 .030.] 

MOTOR VEHICLE PROPULSION EXHAUST NOISE STANDARDS 

340-24-337 

(1) Light duty motor 
be exceeded as measured at 
atmosphere downstream from 

Vehicle Type 

Front Engine 
Rear and Mid Engine 

vehicle propulsion exhaust noise levels not to 
no less than 20 inches from any opening to the 
the exhaust ports of the motor vehicle engine: 

Maximum Allowable Noise Level 

93 dBA 
95 dBA 

[(2) Motorcycle propulsion exhaust noise levels not to be exceeded as 
measured at no less than 20 inches from any opening to the atmosphere 
downstream from the exhaust ports of the motorcycle engine: 

Model Year 

Pre-1976 
1976 and later 

Maximum Allowable Noise Level 

102 dBA 
99 dBA] 

i2.)_ [(3)] The Director may establish specific separate standards, 
differing from those listed in subsections ( 1) and (2), for vehicle classes 
which are determined to present prohibi.tive inspection problems using the 
listed standard. 

AP73. 1 
SIP.A (8/83) 
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Emergency Rules to Vehicle Inspection Program Rules 
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Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

Legal Authority 

This proposal repeals OAR 340-24-311 and OAR 340-24-337(2). It is proposed 
under authority of ORS 468.370. 

Need for the Rule 

The emergency repeal is necessary to prevent prejudice to the public 
interest because some motorcycles will not be able to 1·enew, as required by 
ORS 481 .190, their motorcycle registration after July 1, 1985 because the 
Legislature withheld budgetary authority to implement these referenced 
rules. 

Fiscal and Economic Impact Statement 

As this action repeals or suspends OAR 340-24-311 and 24-337(2) before its 
effective date, there is no fiscal or economic impact. 

Land Use Consistency Statement 

This action does not affect land use as defined in the Department's 
coordination program approved by the Land Use Conservation and Development 
Commission. 

AP73 .1 
SIP.A (8/83) 
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DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. L, November 22, 1985, EQC Meeting 

Proposed Approyal of Amendments to Lane Regional Air 
Pollution Authority Rules Concerning "Standards of 
Performance for New Stationary Sources" 

The Lane Regional Air Pollution Authority (LRAPA) revised its "Standards 
of Performance for New Stationary Sources" rules at its September 10, 
1985 meeting. The revision consisted of rewriting the first 14 standards 
to improve readability, adding 21 standards not previously adopted, and 
renumbering the section from 37 to 46. 

Problem Statement 

State statute, ORS 468.535(2), requires that LRAPA rules must not be less 
strict than State rules. This statute also requires that the Environmental 
Quality Commission (EQC) must approve LRAPA's rules because these rule 
revisions and additions are emission standards. 

LRAPA is requesting that these rules be part of an amended State Imple
mentation Plan. However, the Environmental Protection Agency's (EPA) 
Region X office has recently clarified that under the Clean Air Act, EPA 
has no authority to approve and enforce State or LRAPA Standards of 
Performance for New Stationary Sources (NSPS) as a State Implementation 
Plan Revision. Rather, the Clean Air Act requires establishment of a 
federal program (and federal rules) which can be delegated to the State and 
to LRAPA to enforce if they have comparable rules. Only programs which the 
State and LRAPA adopt to address ambient air quality standards are allowed 
to be adopted and enforced by EPA under the Clean Air Act as a State 
Implementation Plan Revision. The proper procedure for DEQ to follow in 
this case would be to request delegation of the pertinent NSPS Rules for 
administration by LRAPA. 
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Evaluation 

The Department has determined that LRAPA's new title 46 rules are as strict 
as the State's rules. Indeed, they are identical to state and federal 
rules. The Department will request EPA to delegate its authority to 
administer these rules to LRAPA after the Commission approves the attached 
LRAPA rules. 

Summation 

1. Lane Regional Air Pollution Authority (LRAPA) has revised its 
"Standards of Performance for New Stationary Sources," rules (Title 
46). 

2. Statute requires both that LRAPA air quality standard rules must not 
be less strict than State rules, and that the EQC must approve such 
LRAPA standards. The Department has reviewed LRAPA's rule revision 
and finds that it is no less stringent than State rules. 

3. The Department will seek delegation from EPA for LRAPA to administer 
these rules in Lane County after the Commission approves the new LRAPA 
rules. 

Director's Recommendation 

It is recommended that the EQC approve LRAPA's rule revisions concerning 
"Standards of Performance for New Stationary Sources." 

Attachments: LRAPA's revised rules, Title 46 

P. B. Bosserman:s 
( 503) 229-627 8 
November 6, 1985 

AS1911 



LANE REGIONAL AIR POLLUTION AUTHORITY 

TITLE 46 

Standards of Performance for New Stationary Sources 

Section 46-005 Applicability 

This rule shall be applicable to stationary sources identified in Sections 
46-025 through 46-195, for which construction or modification has been commenced 
after the effective dates of these rules. 

Section 46-010 General Provisions 

Title 40, CFR, Part 60, Subpart A, as promulgated prior to August 2, 1985, is by 
this reference adopted and incorporated herein. Subpart A includes paragraphs 
60.l through 60.16 which address, among other things, definitions, performance 
tests, monitoring requirements, and modification. 

Section 46-020 Federal Regulations Adopted by Reference 

Title 40, CFR, Parts 60.40 through 60.154 and 60.250 through 60.685, as 
established as final rules prior to August 2, 1985, are by this reference 
adopted and incorporated herein. As of August 2, 1985, the federal regulations 
adopted by reference set emission standards for the new stationary source cate
gories enumerated in Sections 46-025 through 46-195. (These are summarized here 
for easy screening, but testing conditions, the actual standards, and other 
details will be found in the Code of Federal Regulations.) 

Section 46-025 Standards of Performance for Fossil-Fuel-Fired Steam Generators 

1. The pertinent federal rules are 40 CFR 60.40 through 60.46, also known as 
Subpart D. 

2. The following emission standards, summarizing the federal standards set 
forth in subpart D, apply to each fossil-fuel-fired and to each combination 
wood-residue, fossil-fuel-fired generating unit of more than 73 megawatts 
(250 million Btu/hr.) heat input. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which: 

(1) Contain particulate matter in excess of 43 nanograms per joule heat 
input (0.10 lb./million Btu) derived from fossil fuel or fossil fuel 
and wood residue. 

(2) Exhibit greater than 20 percent opacity except for one six-minute 
period per hour of not more than 27 percent opacity. 

B. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which contain sulfur dioxide in excess of: 
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(1) 340 nonograms per joule heat input (0.80 lb./million Btu) derived 
from liquid fossil fuel or liquid fossil fuel and wood residue. 

(2) 520 nanograms per joule heat input (1.20 lb./million Btu) derived 
from solid fossil fuel or solid fossil fuel and wood residue. 

(3) When different fossil fuels are burned simultaneously in any com
bination, the applicable standard shall be determined by proration 
using the following formula: 

so2 = y (340) + z (520) 
y + z 

where: 

(a) y is the percentage of total heat input derived from liquid 
fossil fuel; and 

(b) z is the percentage of total heat input derived from solid 
fossil fuel, and 

(c) S02 is the prorated standard for sulfur dioxide when burning 
different fuels simultaneously, in nanograms per joule heat 
input derived from all fossil fuels and wood residue fired. 

(4) Compliance shall be based on the total heat input from all fossil 
fuels burned, including gaseous fuels. 

C. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which contain nitrogen oxides, expressed as N02 in excess of: 

(1) 86 nanograms per joule heat input (0.20 lb./million Btu) derived 
from gaseous fossil fuel or gaseous fossil fuel and wood residue. 

(2) 130 nanograms per joule heat input (0.30 lb./million Btu) derived 
from liquid fossil fuel or liquid fossil fuel and wood residue. 

(3) 300 nanograms per joule heat input (0.70 lb./million Btu) derived 
from solid fossil fuel or solid fossil fuel and wood residue (except 
lignite or a solid fossil fuel containing 25 percent, by weight, or 
more of coal refuse). 

(4) When different fossil fuels are burned simultaneously in any com
bination, the applicable standard shall be determined by proration 
using the following formula: 

PNO = w(260) + x(86) + y(l30) + z(300) 
x w+x+y+z 

where: 

(a) PNOx is the prorated standard for nitrogen oxides when burning 
different fuels simultaneously, in nanograms per joule heat 
input derived from all fossil fuels and wood residue fired; and 

(b) w is the percentage of total heat input derived from lignite; 
and 
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(c) x is the percentage of total 
fossil fuel; and 

heat input derived from gaseous 

(d) y is the percentage of total heat input derived from liquid 
fossil fuel; and 

(e) z is the percentage of total heat input derived from solid 
fossil fuel (except lignite). 

(5) When a fossil fuel containing at least 25 percent, by weight, of 
coal refuse is burned in combination with 
solid fuel or wood residue, 46-025{2){C). 

gaseous, liquid or other 

(6) Section 46-025(2) does not apply to Electric Utility Steam 
Generating Units for which construction is commenced after 
September 18, 1978. These units must comply with the more stringent 
46-055. 

Section 46-030 Standards of Performance for Incinerators 

1. The pertinent federal rules are 40 CFR 60.50 through 60.54, also known as 
Subpart E. 

2. The following emission standards, summarizing the federal standards set 
forth in subpart E, apply to each incinerator whose charging rate is more 
than 45.36 metric tons (50 tons) per day: 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere any gases which contain particulate 
matter in excess of 0.18 g/dscm {0.080 gr/dscf) corrected to 12 percent 
C02. 

Section 46-035 Standards of Performance for Asphalt Concrete Plants 

1. The pertinent federal rules are 40 CFR 60.90 through 60.93, also known as 
Subpart I. 

2. The following emission standards, summarizing the federal standards set 
forth in Subpart I, apply to each asphalt concrete plant: 

A. No owner or operator subject to the provisions of this rule shall cause 
the discharge into the atmosphere from any affected facility any gases 
which: 

(1) Contain particulate matter in excess of 90 mg/dscm (0.040 gr/dscf). 

{2) Exhibit 20 percent opacity or greater. 

Section 46-040 Standards of Performance for Storage Vessels for Petroleum 
Liquids 

1. The pertinent federal rules are 40 CFR 60.110 through 60.115a, also known as 
Subparts K and Ka. 

2. The following requirements, summar1z1ng the federal requirements set forth 
in Subparts K and Ka, apply to each storage vessel for petroleum liquids 
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which has a storage capacity greater than 151,412 liters (40,000 gallons). 
These requirements do not apply to storage vessels for petroleum or conden
sate stored, processed and/or treated at a drilling and production facility 
prior to custody transfer. "Petroleum liquids" means petroleum, condensate, 
and any finished or intermediate products manufactured in a petroleum refin
ery, but does not mean Number 2 through Number 6 fuel oils as specified in 
ASTM-0-396-69, gas turbine fuel oils Numbers 2-GT through 4-GT as specified 
in ASTM-0 2880-71, or diesel fuel oils Numbers 2-0 and 4-0 as specified in 
ASTM-O-g75-68. 

A. The owner or operator of any storage vessel to which this section 
applies shall store petroleum liquids as follows: 

(1) If the true vapor pressure of the petroleum liquid as stored is 
equal to or greater than 78 mm Hg (1.5 psia), the storage vessel 
shall be equipped with a floating roof, a vapor recovery system, or 
an equivalent. 

(2) If the true vapor pressure of the petroleum liquid as stored is 
greater than 570 mm Hg (11.1 psia), the storage vessel shall be 
equipped with a vapor recovery system or its equivalent. 

(3) If construction is commenced after May 18, 1978, vessels in category 
46-040(2)(A)(l) above shall have double seals if external floating 
roof vessels, and comply with 40 CFR 60.llOa to 115a. 

(4) If construction is commenced after May 18, 1978, vapor recovery 
systems allowed by (1) and (3) above, and required by (2) above 
shall be designed so as to reduce Volatile Organic Compounds 
emissions to the atmosphere by at least 95 percent by weight. 

Section 46-045 Standards of Performance for Iron and Steel Plants 

1. The pertinent federal rules are 40 CFR 60.140 through 60.144, also known as 
Subpart N. 

2. The following emission standards, summar1z1ng the federal standards set 
forth in Subpart N, apply to each basic oxygen process furnace in iron and 
steel plants subject to this rule: 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which: 

(1) Contain particulate matter in excess of 50 mg/dscm (0.022 gr/dscf), 
and 

(2) Exit from a control device and exhibit 10 percent opacity or 
greater, except that an opacity of greater than 10 percent but less 
than 20 percent may occur once per steel production cycle. 

Section 46-050 Standards of Performance for Sewage Treatment Plants 

1. The pertinent federal rules are 40 CFR 60.150 through 60.154, also known as 
Subpart 0. 
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2. The following emission standards, summarizing the federal standards set 
forth in Subpart O, apply to each incinerator which burns the sludge pro
duced by municipal sewage treatment facilities: 

A. No owner or operator of any sewage sludge incinerator subject to the 
provisions of this rule shall cause the discharge into the atmosphere 
of: 

(1) Particulate matter at a rate in excess of 0.65 g/Kg (l.30 lb./ton) 
dry sludge input; 

(2) Any gases which exhibit 20 percent opacity or greater. 

Section 46-055 Standards of Performance for Electric Utility Steam Generating 
Units 

1. The pertinent federal rules are 40 CFR 60.40a through 60.49a, also known as 
Subpart Da. 

2. The following emission standards, summarizing the federal standards set 
forth in Subpart Da, apply to each electric utility steam generating unit 
that is capable of combusting more than 73 megawatts (250 million Btu/hour) 
heat input of fossil fuel (either alone or in combination with any other 
fuel) and for which construction commenced after September 18, 1978. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which contain particulate matter in excess of: 

(1) 13 ng/J {0.030 lb./million Btu) heat input derived from the 
combustion of solid, liquid, or gaseous fuel, 

(2) 1.00 percent of the potential combustion concentration when 
combusting solid fuel, and 

(3) 30 percent of the potential combustion concentration when combusting 
liquid fuel; 

(4) An opacity of 20 percent, except for one six-minute period per hour 
of not more than 27 percent opacity. 

B. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which contain sulfur dioxide in excess of: 

(1) 520 ng/J (l.20 lb./million Btu) heat input for solid fuel or solid
derived fuel and 10 percent of the potential combustion concentra
tion (90 percent reduction), or 

(2) 30 percent of the potential combustion concentration (70 percent 
reduction), when emissions are less than 260 ng/J (0.60 lb./million 
Btu) heat input for solid fuel or solid-derived fuel. 

(3) 340 ng/J {0.80 lb./million Btu) heat input from liquid or gaseous 
fuels and 10 percent of the potential combustion concentration (90 
percent reduction), or 
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(4) When emissions are less than 80 ng/J (0.20 lb./million Btu) heat 
input from liquid or gaseous fuels, 100 percent of the potential 
combustion concentration (zero percent reduction), 

(5) 520 ng/J (l.20 lb./million Btu) heat input from any affected faci
lity which combusts 100 percent anthracite or is classified as a 
resource recovery facility. 

C. No owner or operator subject to the prov1s1ons of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which contain nitrogen oxides in excess of: 

(1) 86 ng/J heat input for gaseous fuels except for coal-derived gaseous 
fuels; 

(2) 130 ng/J heat input for liquid fuels except for coal-derived or 
shale oil; 

(3) 210 ng/J heat input for coal-derived gaseous, liquid, and solid 
fuels; for shale oil; or for subbituminous coal; 

(4) 260 ng/J heat input from bituminous and anthracite coal; from 
lignite except as noted in (5) below; from all other solid fossil 
fuels not specified elsewhere in this rule; 

(5) 340 ng/J heat input from any solid fuel containing more than 25 
percent by weight of lignite mined in the Dakotas or Montana, and 
combusted in a slag tap furnace; 

(6) No limit for any solid fuel containing more than 25 percent by 
weight of coal refuse. 

Section 46-060 Standards of Performance for Coal Preparation Plants 

1. The pertinent federal rules are 40 CFR 60.250 through 60.254, also known as 
Subpart Y. 

2. These standards, summarizing the federal standards set forth in Subpart Y, 
for particulate matter and for visible emissions, apply only to coal pre
paration plants which process more than 200 tons of coal per day. An owner 
or operator shall not cause to be discharged into the atmosphere from: 

A. Any thermal dryer gases which 

(1) Contain particulate matter in excess of 0.070 g/dscm {0.031 gr/ 
dscf); 

(2) Exhibit 20 percent opacity or greater; 

B. Any pneumatic coal cleaning equipment, gases which 

(1) Contain particulate matter in excess of 0.040 g/dscm (0.018 gr/ 
dscf); 

(2) Exhibit 10 percent opacity or greater. 
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Section 46-065 Standards of Performance for Ferroalloy Production Facilities 

1. The pertinent federal rules are 40 CFR 60.260 through 60.266, also known as 
Subpart Z. 

2. These standards, summarizing the federal standards set forth in Subpart Z, 
for ferroalloy plants are applicable only to electric submerged arc furnaces 
and to dust handling equipment, built or modified after October 21, 1974. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any electric submerged arc 
furnace any gases which: 

(1) Exit from a control device and contain particulate matter in excess 
of 0.45 Kg/MW-hr (0.99 lb./MW-hr) while silicon metal, ferrosilicon, 
calcium silicon, or silicomanganese zirconium is being produced; 

(2) Exit from a control device and contain particulate matter in excess 
of 0.23 Kg/MW-hr (0.51 lb./MW-hr) while high-carbon ferrochrome, 
charge chrome, standard ferromanganese, silicomanganese, calcium 
carbide, ferrochrome silicon, ferromanganese silicon, or silvery 
iron is being produced; 

(3) Exit from a control device and exhibit 15 percent opacity or 
greater; 

(4) Escape the capture system at the tapping station and are visible for 
more than 40 percent of each tapping period, except a blowing tap is 
exempted. 

B. No owner or operator subject to the provisions of these rules shall 
cause to be discharged into the atmosphere from any dust-handling equip
ment any gases which exhibit 10 percent opacity or greater. 

C. No owner or operator subject to the provisions of these rules shall 
cause to be discharged into the atmosphere from any electric submerged 
arc furnace any gases which contain, on a dry basis, 20 or greater 
volume percent of carbon monoxide. 

Section 46-070 Standards of Performance for Steel Plants: Electric Arc 
Furnaces 

1. The pertinent federal rules are 40 CFR 60.270 through 60.276a, also known as 
Subpart AA and AAa. 

2. These standards, summarizing the federal standards set forth in Subpart AA 
and AAa, for steel plants are applicable only to electric arc furnaces, 
argon-oxygen decarburization vessels, and dust-handling equipment, built or 
modified after October 21, 1974. 

A. No owner or operator shall cause to be discharged into the atmosphere 
from an electric arc furnace any gases which: 

(1) Exit from a control device and contain particulate matter in excess 
of 12 mg/dscm (0.0052 gr/dscf); 
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(2) Exit from a control device and exhibit 3.0 percent opacity or 
greater; 

(3) Exit from a shop and, due solely to operations of any electric arc 
furnaces or argon-oxygen decarburization vessels, exhibit 6 percent 
or greater shop opacity except that, if constructed before August 7, 
1983, the shop opacity must be only less than 20 percent during 
charging periods and only less than 40 percent during tapping 
periods. 

B. No owner or operator sha 11 cause to be discharged into the atmosphere 
from dust-handling equipment any gases which exhibit 10 percent opacity 
or greater. 

Section 46-075 Standards of Performance for Kraft Pulp Mills 

1. The pertinent federal rules are 40 CFR 60.280 through 60.286, also known as 
Subpart BB. 

2. The standards for kraft pulp mills' facilities, summarizing the federal 
standards set forth in Subpart BB, are applicable only to a recovery fur
nace, smelt dissolving tank, lime kiln, digester system, brown stock washer 
system, multiple-effect evaporator system, black liquor oxidation system, 
and condensate stripper system built or modified after September 24, 1976. 

A. No owner or operator shall cause to be discharged into the atmosphere 
particulate matter: 

(1) From any recovery furnace 

(a) in excess of 0.10 g/dscm (0.044 gr/dscf) corrected to 8 percent 
oxygen; or 

(b) exhibit 35 percent opacity or greater; 

(2) From any smelt dissolving tank in excess of 0.10 g/Kg black liquor 
solids, dry weight, (0.20 lb./ton); 

(3) From any lime kiln 

(a) in excess of 0.15 g/dscm (0.067 gr/dscf) corrected to 10 percent 
oxygen, when gaseous fossil fuel is burned; 

(b) in excess of 0.30 g/dscm (0.13 gr/dscf) corrected to 10 percent 
oxygen, when liquid fossil fuel is burned. 

B. No owner or operator shall cause to be discharged into the atmosphere 
Total Reduced Sulfur compounds (TRS), which are hydrogen sulfide, methyl 
mercaptan, dimethyl sulfide, and dimethyl disulfide: 

(1) From any digester system, brown stock washer system, multiple-effect 
evaporator system, black liquor oxidation system, or condensate 
stripper system in excess of 5.0 ppm by volume on a dry basis, 
corrected to the actual oxygen content of the untreated gas stream; 

(2) From any straight kraft recovery furnace in excess of 5.0 ppm by 
volume on a dry basis, corrected to 8 percent oxygen; 
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(3) From any cross recovery furnace in excess of 25 ppm by volume on a 
dry basis, corrected to 8.0 percent oxygen; 

(4) From any smelt dissolving tank in excess of 0.0084 g/Kg black liquor 
solids, dry weight (0.0168 lb./ton); 

(5) From any lime kiln in excess of 8.0 ppm by volume on a dry basis, 
corrected to 10 percent oxygen. 

Section 46-080 Standards of Performance for Glass Manufacturing Plants 

1. The pertinent federal rules are 40 CFR 60.290 through 60.296, also known as 
Subpart CC. 

2. The following particulate matter standard, summarizing the federal standard 
set forth in Subpart CC, applies to each glass-melting furnace which com
menced construction or modification after June 15, 1979 at glass manufac
turing plants, but does not apply to hand glass-melting furnaces, furnaces 
with a design capacity of less than 4,550 kilograms of glass per day, or to 
all-electric melters. 

A. No owner or operator of a glass melting furnace subject to this rule 
shall cause to be discharged into the atmosphere from a glass-melting 
furnace particulate matter exceeding the rates specified in 40 CFR 
60.292. 

Section 46-085 Standards of Performance for Grain Elevators 

1. The pertinent federal rules are 40 CFR 60.300 through 60.304, also known as 
Subpart DD. 

2. The following emission standards, summarizing the federal standards set 
forth in Subpart DD, apply to any grain terminal elevator (over 2.5 million 
bushel storage capacity) or any grain storage elevator (over 1 million 
bushel storage capacity) which commenced construction, modification, or 
reconstruction after August 3, 1978. 

A. On and after the 60th day of achieving the maximum production rate, but 
no later than 180 days after initial startup, no owner or operator shall 
cause to be discharged into the atmosphere any gases or fugitive dusts 
which exhibit opacity greater than: 

(1) Zero percent opacity from any column dryer with column plate perfo
ration exceeding 2.4 mm (0.094 inch) diameter, 

(2) Zero percent opacity from any rack dryer in which exhaust gases pass 
through a screen filter coarser than 50 mesh, 

(3) 5.D percent opacity from any individual truck unloading station, 
railcar unloading station, or railcar loading station, 

(4) Zero percent opacity from any grain handling operation, 

(5) 10.0 percent opacity from any truck loading station, 

(6) Any barge or ship loading station which exhibits greater than 20 
percent opacity. 
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B. After initial startup, no owner or operator shall cause to be discharged 
into the atmosphere from any affected facility, except a grain dryer, 
any process emission which: 

(1) Contains particulate matter in excess of 0.023 g/dscm (0.010 gr/ 
dscf), 

(2) Exhibits greater than zero percent opacity. 

C. The owner or operator of any barge or ship unloading station shall 
operate as follows: 

(1) The unloading leg shall be enclosed from the top (including the 
receiving hopper) to the center line of the bottom pulley and ven
tilation to a control device shall be maintained on both sides of 
the leg and the grain receiving hopper. 

(2) The total rate of air ventilated shall be at least 32.l actual cubic 
meters per cubic meter of grain handling capacity (ca. 40 ft3/bu). 

(3) Rather than meet the requirements of subparagraphs (1) and (2) of 
this paragraph, the owner or operator may use other methods of 
emission control if it is demonstrated to the Authority's satisfac
tion that they would reduce emissions of particulate matter to the 
same level or less. 

Section 46-090 Standards of Performance for Gas Turbines 

1. The pertinent federal rules are 40 CFR 60.330 through 60.335, also known as 
Subpart GG. 

2. The following emission standards, summar1z1ng the federal standards set 
forth in Subpart GG, apply to any stationary gas turbine with a heat input 
at peak load equal to or greater than 10.7 gigajoules per hour (1,000 HP) 
for which construction was commenced after October 3, 1977. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any stationary gas turbine, 
nitrogen oxides in excess of rates specified in 40 CFR 60.332. 

B. Owners or operators shall: 

(1) Not cause to be discharged into the atmosphere from any gas turbine 
any gases which contain sulfur dioxide in excess of 150 ppm by 
volume at 15 percent oxygen, on a dry basis; or 

(2) Not burn in any gas turbine any fuel which contains sulfur in excess 
of 0.80 percent by weight. 

Section 46-095 Standards of Performance for Automobile and Light-Duty Truck 
Surface Coating Operations 

1. The pertinent federal rules are 40 CFR 60.390 through 60.398, also known as 
Subpart MM. 
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2. The following emission standards, summar1z1ng the federal standards set 
forth in Subpart MM, apply to automobile or light-duty truck assembly plants 
surface coating operations: 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility voe 
emissions in excess of: 

(1) 0.16 kilograms of voe per liter of applied coating solids from each 
prime coat operation; 

(2) 1.40 kilograms of voe per liter of applied coating solids from each 
guide coat operation; 

(3) 1.47 kilograms of voe per liter of applied coating solids from each 
topcoat operation. 

Section 46-100 Standards of Performance for Nitric Acid Plants 

1. The pertinent federal rules are 40 CFR 60.70 to 60.74, also known as Subpart 
G. 

2. The following emission standards summarizing the federal standards set forth 
in Subpart G apply to each nitric acid plant which produces "weak nitric 
acid," which is 30 to 70 percent in strength by either the pressure or 
atmospheric pressure process. 

A. No owner or operator subject to the prov1s1ons of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which: 

( 1) Contain nitrogen oxides, expressed as NOz, 
metric ton of acid produced (3.0 lb./ton), 
expressed as 100 percent nitric acid; 

(2) Exhibit 10 percent opacity or greater. 

in excess of 1.5 Kg/ 
the production being 

Section 46-105 Standards of Performance for Sulfuric Acid Plants 

1. The pertinent federal rules are 40 CFR 60.80 through 60.85, also known as 
Subpart H. 

2. The following emission standards summarizing the federal standards set forth 
in Subpart H, apply to each sulfuric acid production unit but do not include 
facilities where conversion to sulfuric acid is utilized primarily as a 
means of preventing emissions to the atmosphere of sulfur dioxide or other 
sulfur compounds. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which: 

(1) Contain sulfur dioxide in excess of 2.0 Kg/metric ton of acid 
produced (4.0 lb./ton), the production being expressed as 100 
percent H2S04. 
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B. No owner or operator subject to the prov1s1ons of this rule shall cause 
to be discharged into the atmosphere from any affected facility any 
gases which: 

(1) Contain acid mist expressed as H2S04, in excess of 0.075 Kg/metric 
ton of acid produced {0.15 lb./ton), the production being expressed 
as 100 percent H2S04. 

(2) Exhibit 10 percent opacity or greater. 

Section 46-110 Standards of Performance for Secondary Lead Smelters 

1. The pertinent federal rules are 40 CFR 60.120 through 60.123, also known as 
Subpart L. 

2. The following emission standards, summarizing the federal standards set 
forth in Subpart L, apply to the following facilities subject to this rule 
in secondary lead smelters: Pot furnaces of more than 250 Kg. {550 lb.) 
charging capacity, blast (cupola) furnaces, and reverberatory furnaces. 

A. No owner or operator subject to the provisions of this rule shall cause 
the discharge into the atmosphere from a blast (cupola) or reverberatory 
furnace any gases which: 

(1) Contain particulate matter in excess of 50 mg/dscm (0.022 gr/dscf); 

(2) Exhibit 20 percent opacity or greater. 

B. No owner or operator subject to the provisions of this rule shall cause 
the discharge into the atmosphere from any pot furnace any gases which 
exhibit 10 percent opacity or greater. 

Section 46-115 Standards of Performance for Secondary Brass and Bronze 
Production Plants 

1. The pertinent federal rules are 40 CFR 60.130 through 60.133, also known as 
Subpart M. 

2. The following emission standards, summar1z1ng the federal standards set 
forth in Subpart M, apply to the following affected facilities in secondary 
brass or bronze production plants subject to this rule: Reverberatory and 
electric furnaces of 1000 Kg. (2205 lb.) or greater production capacity and 
blast (cupola) furnaces of 250 Kg/hr. {550 lb./hr) or greater production 
capacity. 

A. No owner or operator subject to the prov1s1ons of this rule shall cause 
the discharge into the atmosphere from a reverberatory furnace any gases 
which: 

(1) Contain particulate matter in excess of 50 mg/dscm (0.022 gr/dscf); 

(2) Exhibit 20 percent opacity or greater. 

B. No owner or operator subject to the provisions of this rule shall cause 
the discharge into the atmosphere from any blast (cupola) or electric 
furnace any gases which exhibit 10 percent opacity or greater. 
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Section 46-120 Standards of Performance for Metal Furniture Surface Coating 

1. The pertinent federal rules are 40 CFR 60.310 through 60.316, also known as 
Subpart EE. 

2. The following emission standard, summarizing the federal standard set forth 
in Subpart EE, applies to metal furniture surface coating operations in 
which organic coatings are applied which use 1,000 gallons of coating per 
year or more and commenced construction, modification, or reconstruction 
after November 28, 1980: 

A. No owner or operator shall cause to be discharged into the atmosphere 
Volatile Organic Compounds in excess of 0.90 kilograms per liter of 
coating solids applied. 

Section 46-125 Standards of Performance for Lead-Acid Battery Manufacturing 
Plants 

1. The pertinent federal rules are 40 CFR 60.370 through 60.374, also known as 
Subpart KK. 

2. The following standards, summarizing the federal standard set forth in 
Subpart KK, apply to any lead-acid battery manufacturing plant that produces 
or has the design capacity to produce in one day (24 hours) batteries con
taining an amount of lead equal to or greater than 5,g Mg (6.5 tons), for 
which construction or modification of any facility affected by the rule 
commenced after January 14, 1980. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere: 

(1) From any grid casting facility any gases that contain lead in excess 
of 0.40 milligram of lead per dry standard cubic meter of exhaust 
(0.000176 gr/dscf); 

(2) From any paste mixing facility any gases that contain in excess of 
1.00 milligram of lead per dry standard cubic meter of exhaust 
(0.00044 gr/dscf); 

(3) From any three-process operation facility any gases that contain in 
excess of 1.00 milligram of lead per dry standard cubic meter of 
exhaust (0.00044 gr/dscf); 

(4) From any lead oxide manufacturing facility any gases that contain in 
excess of 5.0 milligrams of lead per kilogram of lead feed (0.010 
lb./ton); 

(5) From any lead reclamation facility any gases that contain in excess 
of 4.50 milligrams of lead per dry standard cubic meter of exhaust 
(0.00198 gr/dscf); 

(6) From any other lead-emitting operation any gases that contain in 
excess of 1.00 milligram per dry standard cubic meter of exhaust 
(0.00044 gr/dscf); 

(7) From any affected facility other than a lead reclamation facility 
any gases with greater than 0 percent opacity; 
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(8) From any lead reclamation facility any gases with greater than 5 
percent opacity. 

Section 46-130 Standards of Performance for Publication Rotogravure Printing 

1. The pertinent federal rules are 40 CFR 60.430 through 60.435, also known as 
Subpart QQ. 

2. The following emission standard, summarizing the federal standard set forth 
in Subpart QQ, applies to publication rotogravure printing presses, but not 
proof presses, which commenced construction, modification, or reconstruction 
after October 28, 1980. 

A. No owner or operator subject to the provisions of this rules shall cause 
to be discharged into the atmosphere Volatile Organic Compounds in 
excess of 16 percent of the total mass of Volatile Organic Compounds 
solvent and water used at that facility during any one performance
averaging period. 

Section 46-135 Standards of Performance for Tape and Label Surface Coating 

1. The pertinent federal rules are 40 CFR 60.440 through 60.447, also known as 
Subpart RR. 

2. The following emission standard, summarizing the federal standard set forth 
in Subpart RR, applies to each coating line used in the manufacture of 
pressure-sensitive tape and label materials which commenced construction, 
modification, or reconstruction after December 30, 1980. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere Volatile Organic Compounds in 
excess of 0.20 kilograms per kilogram of coating solids applied, 
averaged over a calendar month. 

Section 46-140 Standards of Performance for Large Appliance Surface Coating 

1. The pertinent federal rules are 40 CFR 60.450 through 60.456, also known as 
Subpart SS. 

2. The following emission standard, summar1z1ng the federal standard set forth 
in Subpart SS, applies to large appliance surface coating lines which com
menced construction, modification, or reconstruction after December 24, 
1980. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere Volatile Organic Compounds in 
excess of 0.90 kilograms per liter of coating solids applied. 

Section 46-145 Standards of Performance for Metal Coil Surface Coating 

1. The pertinent federal rules are 40 CFR 60.460 through 60.466, also known as 
Subpart TT. 

2. The following emission standard, summarizing the federal standard set forth 
in Subpart TT, applies to each prime coating operation, and/or to each 
finish coating operation, at a metal coil surface coating facility, which 
commenced construction, modification, or reconstruction after January 5, 
1981. 
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A. No owner or operator subject to the prov1s1ons of this rule shall cause 
to be discharged into the atmosphere more than: 

(1) 0.28 kilogram voe per liter (kg VOC/l) of coating solids applied for 
each calendar month for each affected facility that does not use an 
emission control device(s); or 

(2) 0.14 kg VOC/l of coating solids applied for each calendar month for 
each affected facility that continuously uses an emission control 
device(s) operated at the most recently demonstrated overall 
efficiency; or 

(3) 10 percent of the VOC's applied for each calendar month (90 percent 
emission reduction) for each affected facility that continuously 
uses an emission control device(s) operated at the most recently 
demonstrated overall efficiency; or 

(4) A value between 0.14 (or a 90 percent emissions reduction) and 
0.28 kg VOC/l of coating solids applied for each calendar month 
for each affected facility that intermittently uses an emission 
control device operated at the most recently demonstrated overall 
efficiency. 

Section 46-150 Standards of Performance for Asphalt Processing and Asphalt 
Roofing Manufacture 

1. The pertinent federal rules are 40 CFR 60.470 through 60.474, also known as 
Subpart UU. 

2. The following emission standards, summarizing the federal standards set 
forth in Subpart UU, apply to each saturator and each mineral handling and 
storage facility at asphalt roofing plants; and each asphalt storage tank 
and each blowing still at asphalt processing plants, petroleum refineries, 
and asphalt roofing plants. The standards apply to facilities commenced 
after November 18, 1980. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any saturator: 

(1) Particulate matter in excess of: 

(a) 0.04 kilograms of particulate per megagram of asphalt shingle or 
mineral-surfaced roll roofing produced; or 

(b) 0.4 kilograms per megagram of saturated felt or smooth-surfaced 
roll roofing produced; 

(2) Exhaust gases with opacity greater than 20 percent; and 

(3) Any visible emissions from a saturator capture system for more than 
20 percent of any period of consecutive valid observations totaling 
60 minutes. 

B. No owner or operator shall discharge or cause to be discharged into the 
atmosphere from any blowing still: 
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(1) Particulate matter in excess of 0.67 kilograms of particulate per 
megagram of asphalt charged to the still when a catalyst is added to 
the still; and 

(2) Particulate matter in excess of 0.71 kilograms of particulate per 
megagram of asphalt charged to the still when a catalyst is added to 
the still and when No. 6 fuel oil is fired in the afterburner; and 

(3) Particulate matter in excess of 0.60 kilograms of particulate per 
megagram of asphalt charged to the still during blowing without a 
catalyst; and 

(4) Particulate matter in excess of 0.64 kilograms of particulate per 
megagram of asphalt charged to the still during blowing without a 
catalyst and when No. 6 fuel oil is fired in the afterburner; and 

(5) Exhaust gases with an opacity greater than 0 percent unless an 
opacity limit for the blowing still when fuel oil is used to fire 
the afterburner has been established by the Authority. 

C. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any asphalt storage tank 
exhaust gases with opacity greater than 0 percent, except for one con
secutive 15-minute period in any 24-hour period when the transfer lines 
are being blown for clearing. The control device shall not be bypassed 
during this 15-minute period. 

D. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from any mineral handling and 
storage facility emissions with opacity greater than 1 percent. 

Section 46-155 Standards of Performance for VOC Leaks from Synthetic Organic 
Chemical Manufacturing 

1. The pertinent federal rules are 40 CFR 60.480 through 60.489, also known as 
Subpart VV. 

2. The emissions standards, summarizing the federal standards set forth in 
Subpart VV, apply to VOC leaks from the following equipment which commenced 
construction of modification after January 5, 1981: 

A. The affected facilities are those in the Synthetic Organic Chemicals 
Manufacturing Industry with a design capacity of 1000 Mg/yr (1102 tons/ 
yr) or greater: 

(1) Pumps in light liquid service; 

(2) Compressors; 

(3) Pressure relief devices in gas/vapor service; 

(4) Sampling connection systems; 

(5) Open-ended valves or lines; 

(6) Valves; 

(7) Closed-vent systems and control devices. 
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B. The detailed standards are found in seven pages of federal rules, along 
with the record-keeping and reporting requirements. 

Section 46-160 Standards of Performance for Beverage Can Surface Coating 

1. The pertinent federal rules are 40 CFR 60.490 through 60.496, also known as 
Subpart WW. 

2. The following emission standard, summarizing the federal standard set forth 
in Subpart WW, applies to beverage can surface coating lines which commenced 
construction, modification, or reconstruction after November 26, 1980. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere Volatile Organic Compounds (VOC) 
that exceed the following volume-weighted calendar month average 
emissions: 

(1) 0.29 kilograms of VOC per liter of coating solids from each two
piece can exterior base coating operations, except clear base coat; 

(2) 0.46 kilograms of VOC per liter of coating solids from each two
piece can clear base coating operation and from each overvarnish 
coating operation; and 

(3) 0.89 kilograms of VOC per liter of coating solids from each two
piece can inside spray coating operation. 

Section 46-165 Standards of Performance for Bulk Gasoline Terminals 

1. The pertinent federal rules are 40 CFR 60.500 through 60.506, also known as 
Subpart XX. 

2. The following emission standard, summarizing the federal standard set forth 
in Subpart XX, applies to each gasoline tank truck loading rack at a Bulk 
Gasoline Terminal, which commenced construction, modification, or 
reconstruction after December 17, 1980. 

A. The emission to the atmosphere from the vapor collection system due to 
the loading of liquid product into gasoline tank trucks are not to 
exceed 35 milligrams of total organic compounds per liter of gasoline 
loaded, except as noted in section B of this rule. 

B. For each affected facility equipped with an existing vapor processing 
system, the emissions to the atmosphere from the vapor collection system 
due to the loading of liquid product into gasoline tank trucks are not 
to exceed 80 milligrams of total organic compounds per liter of gasoline 
loaded. 

Section 46-170 Standards of Performance for Lime Manufacturing Plants 

1. The pertinent federal rules are 40 CFR 60.340 through 60.344, also known as 
Subpart HH. 

2. The following standards set forth in Subpart HH apply to each rotary lime 
kiln used in the manufacture of lime, except those at kraft pulp mills, for 
which construction or modification of any facility affected by the rule 
commenced after May 3, 1977. 
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A. No owner or operator subject to the prov1s1ons of this rule shall cause 
to be discharged into the atmosphere from any rotary lime kiln any gases 
which: 

(1) Contain particulate matter in excess of 0.30 kilogram per megagram 
(0.60 lb/ton) of stone feed; 

(2) Exhibit greater than 15 percent opacity when exiting from a dry 
emission control device. 

Section 46-175 Standards of Performance for Flexible Vinyl and Urethane Coating 
and Printing 

1. The pertinent federal rules are 40 CFR 60.580 through 60.585, also known as 
Subpart FFF. 

2. The following emission standards set forth in Subpart FFF apply to each 
rotogravure printing line used to print or coat flexible vinyl or urethane 
products, for which construction, modification, or reconstruction was 
commenced after January 18, 1983. 

A. Each owner or operator subpart to this subpart shall either: 

(1) Use inks with a weighted average voe content of less than 1.0 
kilogram voe per kilogram ink solids, or 

(2) Reduce VOC emissions to the atmosphere by 85 percent. 

Section 46-180 Standards of Performance for Synthetic Fiber Plants 

1. The pertinent federal rules are 40 CFR 60.600 through 60.604, also known as 
Subpart HHH. 

2. The following emission standards, summar1z1ng the standards set forth in 
Subpart HHH, apply to each solvent-spun synthetic fiber process that pro
duces more than 500 megagrams of fiber per year, that commenced construction 
or reconstruction after November 23, 1982. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere, from any process, voe in excess 
of: 

(1) 10 kilograms of voe per megagram of solvent fed to the spinning 
solution preparation system or precipitation bath for processes 
producing acrylic fibers, or producing both acrylic and non-acrylic 
fiber types; 

(2) 17 kilograms of voe per megagram of solvent feed if producing only 
non-acrylic fiber types. 

Section 46-185 Standards of Performance for Petroleum Dry Cleaners 

1. The pertinent federal rules are 40 CFR 60.620 through 60.625, also known as 
Subpart JJJ. 

2. The following work practice standards, summar1z1ng the standards set forth 
in Subpart JJJ, apply to petroleum dry cleaning plants with a total dryer 
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capacity equal to or greater than 38 kilograms {84 pounds), for which 
construction or modification was cormlenced after December 14, 1982. 

A. Each dryer shall be a solvent recovery dryer; 

B. Each filter shall be a cartridge filter, which shall be drained in its 
sealed housing for at least eight (8) hours prior to its removal; 

C. Dryers, washers, filters, stills, and settling tanks shall have a leak 
repair instruction posted on the unit and printed in the operating 
manual by the manufacturer. 

Section 46-190 Standards of Performance for Fiberglass Insulation Manufacturing 

1. The pertinent federal rules are 40 CFR 60.680 through 60.685, also known as 
Subpart PPP. 

2. The following emission standard, surmlarizing the standard set forth in 
Subpart PPP, applies to each rotary spin wool fiberglass insulation manufac
turing line for which construction, modification, or reconstruction was 
cormlenced after February 7, 1984. 

A. No owner or operator subject to the provisions of this rule shall cause 
to be discharged into the atmosphere from an affected facility any gases 
which contain particulate matter in excess of 5.5 kg/Mg (11.0 lb./ton) 
of glass pulled. 

Section 46-195 Standards of Performance for Nonmetallic Mineral Processing 
Plants 

1. The pertinent federal rules are 40 CFR 60.670 through 60.676, also known as 
Subpart 000. 

2. The following standards, surmlarizing the federal standards set forth in 
Subpart 000, apply to affected facilities in fixed or portable nonmetallic 
mineral processing plants which commenced construction, modification, or 
reconstruction after August 31, 1983. Exempted from these standards are 
fixed sand and gravel plants and crushed stone plants with capacities less 
than or equal to 25 tons per hour, portable sand and gravel plants and 
crushed stone plants with capacities less than or equal to 150 tons per 
hour, and common clay plants and pumice plants with capacities less than or 
equal to 10 tons per hour. 

A. On and after the date on which the required performance test is 
completed, no owner or operator of an affected facility shall cause to 
be discharged into the atmosphere any stack emissions which contain 
particulate matter in excess of 0.05 g/dscm. 

B. On and after the 60th day after achieving the maximum production rate at 
which the facility will be operated, but not later than 180 days after 
initial startup, no owner or operator of an affected facility shall 
cause to be discharged into the atmosphere fugitive emissions which 
exceed opacity limits defined in Subpart 000. 

Section 46-200 Compliance 

Compliance with standards set forth in this rule shall be determined by perfor
mance tests and monitoring methods as set forth in the federal regulation 
adopted by reference in Section 46-010 and 46-020. 
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Section 46-205 More Restrictive Regulations 

If at any time there is a conflict between Authority or Oregon Department of 
Environmental Quality rules and the federal regulation (40 CFR, Part 60), the 
more stringent shall apply. 
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VICTOR ATIYEH 
GOVERNOR 

DEQ-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. M,, November 22, 1985, EQC Meeting 

Request for Adoption of Rules for Granting Water Quality 
Standards Compliance Certification·Pursuant to Requirements 
of Section 401 of the Federal Clean Water Act. 

Any person who applies for a federal license or permit to conduct any 
activity including, but not limited to, the construction or operation of 
facilities which may result in any discharge into navigable waters is 
required by Section 401 of the Federal Clean Water Act to obtain a water 
quality compliance certification from the state in which the discharge 
originates. That certification must state that any such discharge or 
activity will comply with applicable effluent limitations, water quality 
standards and implementation plans, national standards of performance for 
new sources, and toxic and pretreatment effluent standards adopted pursuant 
to the Clean Water Act. The Department has been implementing this section 
of the federal law since 1973, without having adopted specific procedural 
rules regarding certification. 

At the EQC meeting on September 24, 1984, the Commission authorized the 
Department to hold a hearing on proposed procedural rules for granting 
water quality standards compliance certification pursuant to the 
requirements of Section 401 of the Federal Clean Water Act. The hearing 
was held on November 28, 1984. 

At tne January 25, 1985 meeting, the Department returned to the Commission 
witn a proposal to adopt rules as modified in response to hearing 
testimony. The Commission received additional public testimony and, after 
discussion, voted to defer action on the proposed rules pending further 
discussion. 

At the EQC meeting on July 19, 1985, the Commission again considered 
proposed rules. In the intervening period, the Commission had considered 
tne appeal of the denial of the 401 certification of the Lava Diversion 
Hydroelectric Project on the Deschutes River south of Bend. In addition, 
the legislature considered 401 certification issues and enacted HB 2990 
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(Chapter 569, Oregon Laws 1985) which sets forth requirements for 
hydroelectric projects. 

The July 19, 1985 staff report (See Attachment B) presented discussion of 
several issues for Commission discussion as well as proposed revised rules. 

The Commission received public comment, discussed the issues presented, and 
authorized the Department to go to public hearing on the revised proposed 
rules. 

Notice of the hearing was given by publishing in the Secretary of State• s 
Bulletin, September 1, 1985, and by mailing to the Department• s water 
quality rule-making mailing list on August 19, 1985. A hearing was held at 
10:00 a.m., October 8, 1985. The record remained open until October 10, 
1985, at 5:00 p.m. The hearings officer's report is attached as Attachment 
c. 

Discussion and Evaluation of Testimony 

The testimony presented at the hearing focused on a number of specific 
issues. The summary and analysis which follows is presented by issue to 
facilitate discussion. 

Activity vs. Discharge 

Proposed Rule 340-48-015 identifies the situations where 401 certification 
is required from the Department. The Department chose to paraphrase the 
1 anguage of Section 401 (a)( 1) of the Federal Clean Water Act to achieve 
greater simplicity and clarity. 

Testimony of the City of Klamath Falls argues that reference to 
"activities" in this section is inappropriate because 401 certification 
requirements apply only to discharges and that the federal law does not 
extend coverage to activities. 

The Department does not agree with the City of Klamath Falls. Section 401 
begins, "Any applicant for a Federal license or permit to conduct 
any activity including, but not limited to, the construction or operation 
of facilities, which may result in any discharge into the navigable waters, 
shall provide the licensing or permitting agency a certification from the 
state in which the discharge originates ..... that any such discharge will 
comply with the applicable provisions of sections 301, 302, 303, 306, and 
307 of this act." [emphasis added]. This section starts referring to 
"activity including but not limited to ... discharge" and ends referring to 
"discharge". 

The Department believes that the broader term 11activi ty" is certainly 
appropriate and has therefore proposed to use activity in lieu of discharge 
for greater clarity. It is also noted that most of the applications for 
401 certification that the Department processes relate to construction 
activities in or adjacent to waterways where the construction activities 
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themselves impact water quality. In some cases, the operation of 
facilities constructed may have a continuing impact on water quality. 

No change from the proposed language taken to hearing is recommended. 

Waiver of Certification 

Proposed Rule 340-48-025( 1) paraphrased the language of Section 401 of the 
Federal Clean Water Act to note that the certification requirement is 
waived if the Department fails to act within one year of an applicant• s 
request for certification. This rule also provides that the Department 
shall serve written notice of granting or denial of certification within 90 
days of receiving a complete application. The Department may extend the 90 
day time period but the total time allowed shall not exceed 1 year. 

Testimony from Representative Carl Hosticka suggested that the rules be 
modified to reflect the intent of HB 2990 to not allow the Department to 
waive certification. Section 7 of HB 2990 begins, "The Director of the 
Department of Environmental Quality shall approve or deny 
certification ... "· 

The proposed rule was intended to direct the Department to act to issue or 
deny within 90 days under most circumstances and within 1 year in those 
cases where more time was required. The rule also noted the fact of 
federal law the certification requirement is waived if the state fails to 
act within 1 year of an applicants request. 

The Department• s proposed rule was intended to be consistent with both 
then federal law and the intent of HB 2990. This may not be as clear as it 
should be. Alternatives would be to either delete the last sentence of 
340-48-025( 1) which refers to the federal waiver provision, or add 
additional wording to further emphasize that the Department shall act to 
grant or deny in all cases. 

The Department would propose to delete the last sentence as the means to 
clarify the intent. 

Relationship to Energy Facility Siting Council Site Certification Process 

Testimony of the city of Klamath Falls incorporates their petitions for 
declaratory ruling and rule-making by reference. One of the issues in the 
petition for declaratory ruling was a request for clarification of whether 
the Energy Facility Siting Council (EFSC) statute preempts DEQ 
certification authority for projects which require an EFSC site certificate 
and clarification of the role of DEQ and EQC in the certification process. 

Testimony of the Department of Energy suggests that applicants meet all 
EFSC siting standards before they are granted a 401 certification. 

The Department believes it is clear that DEQ is the agency of the State of 
Oregon designated to implement the provisions of the Clean Water Act. (See 
ORS 468.730 and HB 2990) The proposed rules set forth the process where the 
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director or the director's authorized representative makes the decision to 
grant or deny certification in accordance with timetables and procedures 
established in the rules. The director's decision may be appealed by the 
applicant to the EQC. The Department believes that the procedures for 
acting on an application are clear. 

The EFSC statute is intended to provide a one-stop process for facilities 
that are covered by the EFSC law. The statute provides that if a site 
certificate is issued, state and local agencies shall issue the necessary 
permits and approvals to implement the site certificate. DEQ permits and 
approvals are covered by this act. 

DEQ must generally find a way to comply within the EFSC law without being 
in conflict with federal requirements. In the case of 401 certification, 
the most difficult issue is timing of a 401 certification decision. 

Section 401 establishes a period of 1 year from the request for 
certification as the outer limii; for a decision (otherwise the requirement 
is waived). The Federal Energy Regulatory Commission (FERC) recently 
proposed rules that would establish a reasonable deadline for 401 
certification to be 90 days from FERC publication of notice of an 
application or 1 year from the state's receipt of a request from the 
applicant, whichever comes first. 

The chances of EFSC completing action on an application for a site 
certificate within the timetable proposed by FERC appears very slim. 
Similarly, it would be very difficult to determine that all EFSC siting 
standards are met before the deadline for acting on a 401 certification 
request expires. 

The Department concludes that it must proceed to grant or deny a request 
for certification within the timeframes allowed by the federal agencies. 
In order to clarify procedures, comply with the provisions of HB 2990, and 
be consistent with the EFSC law, any granted certification should be 
conditioned to be effective upon receipt of an EFSC site certificate where 
one is required. Any certification denied may also be subject to 
reconsideration if EFSC later issues a site certificate. 

The Department proposes to modify the rules to require granted certificates 
contain a condition for obtaining an EFSC site certificate. 

Degree of Consideration of Factors Other Than Water Quality. Including Land 
Use Compliance. Other Agency Requirements. and Beneficial Use Impacts 
Other Than Water Quality 

Tesi;imony of the Northwest Environmental Defense Center (NEDC), the City of 
Klamath Falls, and the Department of Energy (DOE) raise the issue of the 
degree to which 401 certification should be based upon factors other than 
water quality. 
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NEDC continues to stress the view that certification should be denied if 
beneficial uses noted in DEQ rules are adversely impacted by a project even 
though water quality is not adversely affected and water quality standards 
(criteria) are not violated. 

Klamath Falls argues in their petition for declaratory ruling (incorporated 
in their testimony by reference) that it is inappropriate to consider land 
use compliance or any other requirements of state and local law that the 
director determines are appropriate pursuant to Section 401 of the Clean 
Water Act. 

The DOE suggests that 401 certification should not be granted without first 
determining that all EFSC siting standards are met. 

HB 2990 clearly indicates that for hydroelectric projects, DEQ should enter 
findings that a proposed project is consistent with standards established 
by the Water Resources Commission and EFSC to implement the hydroelectric 
policy enacted in HB 2990. This bill also requires findings that the 
proposed project is consistent with standards of other state and local 
agencies that the director determined are other appropriate requirements of 
state law according to Section 401 of the Federal Water Pollution Control 
Act, PL 92-500, as amended. 

The Department interprets the Federal Clean Water Act to allow the state to 
consider factors other than water quality that are requirements of state 
law when it acts on a 401 certification application. The Department does 
not interpret the Clean Water Act to require consideration of anything but 
compliance with the water quality standards (criteria) necessary to protect 
identified beneficial uses. Therefore, the rules adopted should establish 
the policy to be followed by DEQ. 

The Department has identified several areas where other "requirements of 
state law" are closely related to water quality and are considered 
appropriate for reference in the rules. 

ORS 197 .180 requires state agencies to have an approved coordination 
agreement with the Land Conservation and Development Commission. The 
statute also requires agency actions to be compatible with local 
comprehensive plans and land use regulations and in compliance with state 
planning goals. The DEQ' s approved coordination progran identifies a 401 
certification decision as an action which requires a determination of 
compatibility or consistency. The proposed rules (OAR 340-48-020(2) (h)) 
require a land use compatibility statement from the appropriate local 
government to be filed as part of an application for 401 certification. The 
rules also require certification to contain findings that the project is 
compatible with the local comprehensive plan (OAR 340-48-025(2) (f)). 

In some cases, the local comprehensive plan may allow a proposed use 
subject to a conditional use or similar land use permit being obtained. 
Experience has shown that the local government may not be able to complete 
a statement of compatibility in such cases within the time frames necessary 
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for a decision by DEQ. Rule language has been added to OAR 340-48-025(2) (f) 
to allow conditional issuance of a 401 certification in such an instance 
if the local government certifies that the project is allowable under their 
plan subject to issuance of the local permit. The conditional 401 
certification would require that compatibility with the local comprehensive 
plan be established by issuance of the required local permit prior to 
initiating any activity. 

As previously noted, HB 2990 requires the Department to enter findings that 
a proposed hydroelectric project complies with the standards established in 
Sections 3 and 5 of the act and rules adopted by the Water Resources 
Commission and Energy Facility Siting Council to implement such standards. 
The proposed rules reflect this requirement in OAR 340-48-025(2) (g)(C). 

The Department interprets state law to require the Water Resources 
Commission to determine which beneficial uses are appropriate in various 
waters of the state and to resolve conflicts between competing or 
conflicting beneficial uses. 

The Department also notes that the Energy Facility Siting Council is 
required to evaluate and balance a broad array of beneficial use interests 
for those projects where it must make a decision on a site certificate. 

The water quality standards adopted by the EQC are intended to assure water 
quality to support the beneficial uses designated by the Water Resources 
Commission. Specific water quality standards (criteria) have been 
established for the most significant parameters relative to the identified 
beneficial uses. Thus, the initial step in evaluation of a 401 
certification application is to determine compliance with those standards. 
To assure water quality to support identified beneficial uses however, it 
may be necessary for the Department to evaluate water quality impacts from 
a proposed project or activity based upon other factors or additional 
parameters for which specific water quality standards (criteria) have not 
been established. OAR 340-48-020(7) has been modified to preclude any 
conflict with the responsibilities of other agencies and still not restrict 
the extent of water quality evaluation undertaken by the Department. This 
section has also been modified to clearly note that the purpose of the 
Department's evaluation of an application is to be able to make the 
findings required by OAR 340-48-025(2) prior to issuance of a 401 
certification. 

In order to assure that the 401 certification is timely and properly 
reflects beneficial use determinations required by other agencies pursuant 
to state law, the Department proposes to modify the rules to add OAR 
34U-480-025(2) (h) which would require a 401 certification to be conditioned 
upon obtaining a site certificate from the Energy Facility Siting Council or a 
water appropriation permit from the Water Resources Commission where such are 
required by state law. 

The Department has not identified any other "requirements of state law" 
appropriate for incorporation in these proposed rules. 
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Miscellaneous Comments 

Representative Hosticka recommended that DEQ provide notice of 401 
certification requests to adjacent property owners. HB 2990 imposes such a 
requirement upon the Water Resources Commission and EFSC. To implement 
such a request, DEQ proposes to modify the rules to require applicants to 
provide the names and addresses of adjacent property owners as part of its 
application. DEQ would then add such names to the notice mailing list for 
the application. 

The Department of Water Resources recommended that the rules refer to the 
Water Resources Commission ratner than the Water Policy Review Board to be 
consistent with 1985 legislation. They also recommended that a reference 
to counties as an applicant be broadened.to include cities as well. The 
Department agrees with the changes recommended by the Department of Water 
Resources. 

The Department of Land Conservation and Development recommended that "local 
planning agency" or "county" be changed to "local government" in several 
places in the rules. They also suggested that "consistent" or 
"compatibility" be replaced in some places with "complies" or "compliance" 
as it relates to land use requirements. The Department reviewed the 
proposed rules and adjusted references to be consistent with statutory 
language. 

Baker County requested a change in the wording of the proposed rules for 
land use compatibility " ... to allow the jurisdiction to sign off 
compatibility for more than one competing application without that 
signature indicating any preference as to which application will be awarded 
the FERC license. Otherwise, when a jurisdiction is one of the applicants, 
the land use authority of that jurisdiction is in a position of conflicting 
interest. " 

The DEQ has since determined through discussion with staff of the 
Department of Land Conservation and Development that compatibility 
statements for competing applications can be satisfactorily produced 
without need of added regulatory language. Competing projects may each be 
compatible, but that determination must be made by the local government. 

Summation 

1. Section 401 of the Clean Water Act requires states to review 
proposals for federal licenses or permits and to certify that the 
proposals will meet federal and state requirements for the 
protection of public waters. 

2. The Department has been operating since 1973 without specific 
procedural rules for 401 certification. The staff has relied upon 
established procedures and statuory requirements. 
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3. After notice and hearing, rules were presented to the Commission for 
adoption at the January 25, 1985, EQC meeting. In response to 
additional testimony at the EQC meeting, the Commission deferred 
action pending further discussion. 

4. At the meeting of the EQC on July 19, 1985, the major 
brought before the Commission for further discussion. 
Commission authorized the Department to go to hearing 
proposed rules. 

issues were 
The 

on modified 

5. Notice of hearing was published in the Secretary of State's 
Bulletin on September 1, 1985. Notice was also mailed to the 
Department• s water quality rule-making mailing list on August 19, 
1985. The hearing was held on October 8, 1985. 

6. The testimony has been evaluated and changes to the proposal taken 
to hearing are recommended. 

Director's Recommendation 

Based on the summation, the Director recommends that the Commission adopt the 
rules, OAR 340-48-005 to 340-48-040, as presented in Attachment A. 

Fred Hansen 
Director 

Attachments: 

A - Proposed Rule OAR, Chapter 340, Division 48 
B - Agenda Item L, July 1 9, 1985 , EQC Meeting 

WM670 

C - Public Hearing Regarding Revisions of Proposed Rules ..• memo dated 
10/30/85 

Charles K. Ashbaker:m 
229-5325 
November 12, 1985 



ATTACHMENT A 

Note: The rules presented below are new rules proposed for adoption. 
Modifications indicated by underlining and brackets reflect changes 
from the draft taken to the public hearing. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

OREGON ADMINISTRATIVE RULES 
Chapter 340, Division 48 

DIVISION 48 

Water Quality Program 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY REQUIREMENTS AND STANDARDS. 

Purpose 

340-48-005 The purpose of these rules is to describe the procedures 
to be used by the Department of Environmental Quality for receiving and 
processing applications for certification of compliance with water quality 
requirements and standards for projects which are subject to federal agency 
permits or licenses and which may result in any discharge into navigable 
waters or impact water quality. 

Definitions 

340-48-010 As used in these rules unless otherwise required by 
context: 

( 1) "Certification" means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
suoject to federal permii; or license requirements will not violate 
applicable water quality requirements or standards. 

(2) "Clean Water Act" means the Federal Water Pollution Control Act 
of 1972, PL 92-500, as amended. 

(3) "Coast Guard" means U.S. Coast Guard. 

(4) "Commission" means Oregon Environmental Quality Commission. 

(5) "Corps" means U.S. Army Corps of Engineers. 

(6) "Department" or "DEQ" means Oregon Department of Environmental 
Quality. 
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(7) "Director" means Director of the Department of Environmental 
Quality or the Director's authorized representative. 

(8) "Local Government" means county and city government. 

Certification Required 

340-48-015 Any applicant for a federal license or permit to conduct 
any activity, including but not limited to the construction or operation of 
facilities which may result in any discharge to waters of the State, must 
provide the licensing or permitting agency a certification from the 
Department that any such activity will comply with Sections 301, 
302, 303, 306, and 307 of the Clean Water Act which generally prescribe effluent 
limitations, water quality related effluent limitations, water quality standards 
and implementation plans, national standards of performance for new sources, and 
toxic and pretreatment effluent standards. 

Application for Certification 

340-48-020 ( 1) Except as provided in section (6) below, completed 
applications for project certification shall be filed directly with the DEQ. 

(2) A completed application filed with DEQ shall contain, at Jl. 

minimum, the following information: 
(a) Legal name and address of the project owner. 
(b) Legal name and address of owner's designated official 

representative, if any. 
(c) Legal description of the project location. 
i.Ql Names and addresses of immediately adiacent property owners. 

i§l [(d)] A complete description of the project proposal, using written 
discussion, maps, diagrams, and other necessary materials. 
ill [(e)] Name of involved waterway, lake, or other water body. 
igl [(f)] Copies of the environmental background information required by 
the federal permitting or licensing agency or such other environmental 
background information as may be necessary to demonstrate that the proposed 
project or activity will comply with water quality requirements. 
ill [ (g)] Copy of any public notice and supporting information, issued by 
the federal permitting or licensing agency for the project . 
.Lil [(h)] A statement from the appropriate local government [planning 
agency] that the project is compatible with the acknowledged 
local comprehensive plan and land use regulations or that the project 
[is consistent] complies with statewide planning goals if the local plan 
is not acknowledged. If a local government [county] is the applicant for 
a project for which it has also made the land use compatibility 
determination, the State Land [Use] Conservation and Development Department 
may be asked by DEQ to review and comment on the local 
government's [County's] compatibility determination. 

i.il Specific detailed documentation of compliance with the 
hydroelectric project standards established in Sections 3 and 5 of Chapter 
569, Oregon Laws 1985 and rules adopted by the Water Resources Commission 
and Energy Facility Siting Council implementing such standards. 
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( 3) The DEQ reserves the right to request any additional information 
necessary to complete an application or to assist the DEQ to adequately evaluate 
the project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certification. 

(4) In order to inform potentially interested persons of the application, 
a public notice announcement shall be prepared and circulated in a manner 
approved by the Director. Notice will be mailed to adiacent property owners as 
cited in the application. The notice shall tell of public participation 
opportunities, shall encourage comments by interested individuals or agencies, 
and shall tell of any related documents available for public inspection and 
copying. The Director shall specifically solicit comments from affected state 
agencies. The Director shall provide a period of not less than 30 days 
following the date of the public notice during which time interested persons may 
submit written views and comments. All comments received during the 30-day 
period shall be considered in formulating the Department• s position. The 
Director shall add the name of any person or group upon request to a mailing 
list to receive copies of public notice. 

(5) The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of persons to request 
or petition for a public hearing with respect to certification applications. If 
tne Director determines that new information may be produced thereby, a public 
hearing will be held prior to the Director's final determination. Instances of 
doubt shall be resolved in favor of holding the hearing. There shall be public 
notice of such a hearing. 

(6) For projects or activities where the Division of State Lands is 
responsible for compiling a coordinated state response (normally 
applications requiring permits from the Corps or Coast Guard), the 
following procedure for application and certification shall apply: 

(a) Application to the Federal agency for a permit constitutes 
application for certification. 

(b) Applications are forwarded by the Federal Agency to the 
Division of State Lands for distribution to affected agencies. 

(c) Notice is given by the Federal Agency and Division of State 
Lands through their procedures. Notice of request for DEQ 
certification is circulated with the Federal Agency Notice. 

(d) All comments including DEQ Water Quality Certification are 
forwarded to the Division of State Lands for evaluation and coordination of 
response. The Division of State Lands is responsible for assuring 
compatibility with the local comprehensive plan or [consistency] 
compliance with statewide planning goals. 

(7) In order to make findings required by OAR 340-48-025(2). the 
[The] Department's evaluation of an application for project certification 
[will] may include but need not be limited to the following: 

(a) Existing and potential beneficial uses of surface or groundwater 
which could be affected by the proposed facility. 
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(b) 
chemicals 

(c) 
(d) 
(e) 

Potential impact from the generation and disposal of waste 
or sludges at a proposed facility. 
Potential modifi ca ti on of surf ace water quality or quantity. 
Potential modification of groundwater quality. 
Potential impacts from the construction of intake or outfall 

structures. 
( f) Potential impacts from waste water discharges. 
(g) Potential impacts from construction activities. 
(h) The project's compliance with plans applicable to Section 208 of 

tne Federal Clean Water Act. 
(i) The project's compliance with standards [to be] established 

in Sections 3 and 5 of Chapter 569. Oregon Laws 1985 and [by the] rules 
adopted by the Water Resources Commission [Policy Review Board] and the 
Energy Facility Siting Council implementing such standards [for hydro
electric projects pursuant to HB2990.] 

Issuance of a Certificate 

340-48-025 (1) Within ninety (90) days of rece1v1ng a complete application 
for project certification, the DEQ shall serve written notice upon the applicant 
that the certification is granted or denied or that a further specified time 
period is required to process the application. Written notice shall be served 
in accordance with the provisions of OAR 340-11-097 except that granting of 
certification may be by regular mail. Any extension of time shall not exceed 
1 year from the date of filing a completed application. [If the Department 
fails to take timely action on an application for certification, the 
certification requirements of Section 401 of the Clean Water Act are waived.] 

(2) DEQ's Certification for a project shall contain the following 
information: 

(a) Name of Applicant; 
(b) Project's name and federal identification number (if any); 
(c) Type of project activity; 
(d) Name of water body; 
(e) General location; 
(f) Findings that the project is compatible with the local 

comprehensive plan or complies with [and/or the] statewide planning goals, 
except for those projects for which the Division of State Lands coordinates 
tne response. If a local government certifies that the proposed project 
is allowable under their plan subject to issuance of a conditional use or 
similar land use permit. in lieu of findings. 401 certification may be 
granted subject to the condition that compatibility with the land use plan 
be established by issuance of the required permit. 

(g) Findings that the proposed project is consistent with: 
(A) Rules adopted by the EQC on Water Quality; 
(B) Provisions of Section 301, 302, 303, 306 and 307 of the 

Federal Water Pollution Control Act, PL 92-500, as amended; 
(C) For hydroelectric projects, standards established .i.n 

Sections 3 and 5 of Chapter 569. Oregon Laws 1985 and rules adopted 
by the Water Resources Commission [Policy Review Board] and Energy 
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Facility Siting Council implementing such standards; [to implement 
the state hydroelectric policy enacted by the 1985 legislature 
in HB2990;] 

(D) Standards of other state and local agencies that the director 
determines are other appropriate requirements of state law according 
to Section 401 of the Federal Water Pollution Control Act, PL 92-500, 
as amended. 
ihl For projects requiring a site certificate from the Energy 

Facility Siting Council or a water appropriation permit from the Water 
Resources Commission. DEQ shall include a condition requiring such 
certificate or permit to be obtained prior to initiating the activity for 
which 401 certification is granted. 

(3) If the applicant is dissatisfied with the conditions of any granted 
certification, the applicant may request a hearing before the Commission. Such 
requests for a hearing shall be made in writing to the Director within 20 days 
of the date of mailing of the certification. Any hearing shall be conducted 
pursuant to the rules of the Commission for contested cases. 

(4) Certifications granted pursuant to these rules are valid for the 
applicant only and are not transferable. 

Certification Delivery 

340-48-030 For projects where application for certification is filed 
directly with DEQ by the applicant, the DEQ certification will be returned 
directly to the applicant. For those applications that are coordinated by the 
Division of State Lands, DEQ certification will be delivered to the Division of 
State Lands for distribution to the applicant and the federal permitting 
agencies as part of the State of Oregon coordinated response. 

Denial of Certification 

340-48-035 If the Department proposes to deny certification for a project, 
a written notice setting forth the reasons for denial shall be served upon the 
applicant following procedures in OAR 340-11-097. The written notice shall 
advise the applicant of appeal rights and procedures. A copy shall also be 
provided to the federal permitting agency. The denial shall become effective 20 
days from the date of mailing such notice unless within that time the applicant 
requests a hearing before the Commission or its authorized representative. Such 
a request for hearing shall be made in writing to the Director and shall state 
the grounds for the request. Any hearing held shall be conducted pursuant to 
the rules of the Commission for contested cases. 

Revocation or Suspension of Certification 

340-48-040 ( 1) Certification granted pursuant to these rules may be 
suspended or revoked if the Director determines that; 

(a) The federal permit or license for the project is revoked. 
(b) The federal'. permit or license allows modification of the project 

in a manner inconsistent with the certification. 
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(c) The application contained false information or otherwise 
misrepresented the project. 

(d) Conditions regarding the project are or have changed since the 
application was filed. 

(e) Special conditions or limitations of the certification are being 
violated. 

( 2) Written notice of intent to suspend or revoke shall be served upon the 
applicant following procedures in OAR 340-11-097. The suspension or revocation 
shall become effective 20 days from the date of mailing such notice unless 
within that time the applicant requests a hearing before the Commission or its 
authorized representative. Such a request for hearing shall be filed with the 
Director and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to the rules of the Commission for contested cases. 

GDC:h 
WT245. A 
Revised 10/30/85 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOV~Rl<OR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEMORANPUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. L, July 19, 1985, EQC Meeting 

Background 

Consideration of Proposed Rules for Granting Water 
Quality Standards Comoliance Certification Pursuant 
to Requirements of Section 401 of the Federal Clean 
Water Act 

At the EQC meeting on January 25, 1985, the department proposed adoption of 
procedural rules for granting of water quality standards certification 
pursuant to the requirements of Section 401 of the Federal Clean Water Act. 
(See Attachment D) The department had previously held a public hearing 
on the proposed rules on November 28, 1984, after receiving commission 
authorization for such a hearing at the September 24, 1984 EQC meeting. 

The commission heard additional testimony at the January 25, 1985 meeting 
from Jack Smith, Jack Churchill, and John Charles. The essence of their 
testimony was that DEQ is viewing 401 cer\ification much too narrowly by 
looking at water quality impacts only. DEQ should be more aggressive in 
the 401 certification process, should establish maximum allowable pollutant 
loadings and consider impacts upon them, should look at overall impacts on 
water uses rather than just water quality, and should allow a process for 
the aggrieved public to appeal DEQ and EQC decisions. They suggested 
several specific amendments to the proposed rules. (See Attachment B) 

After some discussion, the Commission voted to defer action on the proposed 
rules pending further discussion. ' 

Since that time, the commission has considered the appeal of the depart
ments denial of 401 certification for the Lava Diversion Hydroelectric 
Project on the Deschutes River south of Bend. The EQC upheld the 
department's denial action. The EQC decision has now been appealed to 
the Oregon Court of Appeals by the applicant. The Northwest Environmental 
Defense Center has filed as cross petitioner seeking judicial review of the 
Commission's decision. The petition asserts that the Commission failed to 
consider the petitioner's position on beneficial use impacts as advanced by 
petitioner's Vice Pres.ident, Jack Smith, during rule making proceedings and 
at the public forum prior to the contested case hearing. 
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There has also been significant discussion on the 401 certification issue 
before the Joint Water Committee of the Oregon Legislature. HB 2990, 
enacted by the legislature establishes a state policy regarding new 
hydroelectric generating facilities. Sections 6, 7 and 8 of this bill 
require the department to withhold certification to projects that do not 
comply with the new hydro policy and rules of the Department of Energy and 
Water Policy Review Board that are intended to implement that new policy. 
(See Attachment C) 

Before procedural rules can be adopted regarding 401 certification, the 
issues outlined in the next section need to be discussed and resolved. 

Discussion of Issues 

ISsuE -- In acting on a request for 401 certification, does the Federal 
Clean Water Act (1) prohibit; (2) require; or (3) allow DEQ to 
consider matters other than the impact of a proposed project or 
activity on water quality? 

Discussion -- The department has taken the position that Section 401 
requires consideration of the impact of a proposed project on water 
quality but also allows (does not prohibit and does not require) the 
state to consider other factors that are requirements of state law. 

ORS 468.735 authorizes the commission to establish water 
quality standards that are in accordance with the policy set forth 
in ORS 468.710 and are • ••• consistent with policies and programs for 
the use and control of the water resources of the state adopted by 
the Water Policy Review Board ••• n. 

ORS 468.710, in part, declares it to be the policy of the state "· •• 
to protect, maintain and improve the quality of the waters of the 
state for public water supplies, for the propogation of wildlife, 
fish and aquatic life and for domestic, agricultural, industrial, 
municipal, recreational and other legitimate beneficial uses ••• •. 

It seems clear under both federal and state law that projects which 
alter water quality in a manner which adversely impacts recognized 
beneficial uses do not qualify for certification. 

Testimony presented has asserted that the words "water quality 
standard" have a different meaning under state law than under 
federal law. Under state law, a •standard" is adopted to describe 
the specific level of a quality criterion that is necessary to 
protect a designated •use". It has been suggested that Section 303 
of the Federal Clean Water Act requires the state to adopt 
standards, which consist of a •use• and the •criteria• to protect 
the use, i.e. STANDARD = USE+ CRITERIA. Thus, the testimony argues 
that a state •standard" is equivalent to a federal •criteria•. The 
testimony further argues that compliance with a federal water 
quality standard means that the designated .!.!§ft is protected and 
further that the water quality criteria are not violated. For 
example, the testimony suggests that reduction of stream flow by 
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diversion of water for out of stream use such that instream uses for 
aquatic life, recreation, or visual enjoyment are reduced violates 
federally required standards, even though water quality is not 
measurably altered, (i.e. the use is violated, therefore the 
standard is violated). 

The department does not agree with this interpretation of federal 
law. Section 101(g) of the Federal Clean Water Act provides that 
• ••• the authority of each state to allocate quantities of water 
within its jurisdiction shall not be superseded, abrogated or 
otherwise impaired by this Act.• This section was enacted in 1977 to 
preclude using the federal clean water act as justification for 
efforts to block the granting of water rights for out of stream use 
under state law. State law gives the Water Resources Department 
responsibility for water use and allocation decisions, and DEQ 
responsibility for assuring that water quality is adequate to 
support the designated uses. The passage of HB 2990 by the 1985 
legislature further clarifies the intent with respect to 
hydroelectric projects. The Water Policy Review Board (WPRB) and 
the Energy Facilities Siting Council (EFSC) are the principal 
agencies responsible for implementing state policy regarding the 
impact of hydroelectric generation on other uses of the state water 
resources. DEQ actions are expected to reinforce WPRB/EFSC 
decisions consistent with federal requirements. 

Water Quality Standards adopted by the EQC have been approved by EPA 
as meeting the requirements of Section 303 relative to water quality 
standards. The EQC rules identify the uses that are to be protected 
and the standards (quality criteria) that must be met in order to 
support the uses. Compliance with the standards is considered to be 
evidence of use protection. 

Based on the above discussion, it seems clear that any project which 
causes a water quality criteria or standards (adopted to assure 
protection of a beneficial use) to be violated does not qualify for 
certification. It further seems clear that a project which alters 
stream flow but does not cause a change in water quality is not 
precluded by federal law from certification. 

An additional component of ti} is issue is whether the Federal Clean 
Water Act allows DEQ flexibility to consider specific requirements 
of state law other than those specifically and narrowly related to 
water quality as it makes a 401 decision. As noted, the department 
believes that the state is afforded discretion in this area. 
The appeal of the Lava Diversion Project denial to the Court of 
Appeals will add some clarity to this area of interpretation. 

ISSUE -- Is it necessary to establish or modify maximum allowable 
pollutant loadings before a determination can be made on a 401 
certification application? 

Discussion --- Section 303(d)(1)(C) of the Federal Clean Water Act 
requires states to establish total maximum daily pollutant load 
limits for those stream segments where implementation of federal 
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effluent guidelines (secondary treatment and best practicable 
control technology (BPT)) for municipal and industrial discharges 
will not improve water· quality enough to meet water quality 
standards. The total maximum daily load would be the maximum load 
the stream segment could assimilate and still meet water quality 
standards. The total maximum daily load for each parameter would 
then be allocated to the sources discharging to the stream segment 
and incorporated into the permit as the discharge limit for more 
stringent controls. 

The Department established pollutant load limits for all permitted 
discharges prior to passage of the Federal Clean Water Act in 1972. 
Water quality standards were substantially met with a factor of 
safety (to accommodate new sources) by the established pollutant 
load limits. In particular, water quality in the Willamette River 
improved enough to meet critical low flow period standards for all 
parameters except bacteria. The Department's Water Quality 
Management Plan further requires that more stringent treatment be 
employed by existing sources as necessary to accommodate growth 
without increasing discharge loads. This program was considered 
sufficient to meet the intent of Section 303(d)(1)(C) of the Federal 
Clean Water Act. 

Continued study and refinement of load allocations and load limits 
is desirable and necessary. As priority problem areas are scheduled 
for water quality studies and update of management plan provisions, 
load allocations will be evaluated and adjusted as appropriate. 
This will be an ongoing effort as resources permit. 

The department believes that pollutant loadings are appropriately 
considered in the process of evaluating proposed projects for 401 
certifications. The vast majority of projects considered for 
certification do not involve ongoing discharges. They involve 
temporary impacts during construction. Where discharges are 
involved, impacts of discharges must be considered in conjunction 
with other discharges in the area. If evaluation shows that a 
proposed addition of a discharge would cause water quality standards 
to be violated or beneficial uses to be impaired by a change in 
water quality, certification would be denied. 

For example, assume that stream flow is reduced by a diversion of 
water pursuant to a state water right and the reduced stream flow 
results in existing discharges downstream causing water quality 
standards to be exceeded. If a federal permit or license were 
required for the project which diverts the water, the department 
would be required to deny 401 certification, because the project 
would cause an alteration in water quality which would impair 
beneficial use (standards violation). However, if no federal permit 
or license was required, and the matter was governed only by state 
law, DEQ would be required to impose more stringent discharge 
requirements on the downstream discharges to restore water quality. 
This is an example of the difference in results when the decision is 
governed by federal and state laws. 
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ISSUE -- Should the EQC by rule allow the public to appeal department 
decisions to the commission although state statutes only require 
that the applicant be allowed to appeal? 

Discussion -- This issue has been considered by the commission before. 
The commission has previously elected not to extend the 
administrative appeal process to the general public by rule. 
Instead, the commission has relied on the courts as the vehicle 
available for the public to challenge an action of the department 
or commission. 

This is a valid issue that applies to far more than the 401 
certification process. The commission may want to direct the 
department to prepare a discussion paper on this issue for further 
commission consideration. 

In addition to the above issues, there were other recommendations in 
testimony that the department has considered. 

The department has proposed some amendments to the rules presented to the 
Commission for adoption at the January 25, 1985 meeting. The amendments 
are intended to further clarify the proposed rules, and address the 
specific requirements of HB 2990. 

Proposed further amendments are as follows: 

340-48-015 - replace the word "discharge• with the word •activity• as 
recommended by Mr. Smith. 

340-48-020(2)(f) - expand the language to more clearly require the 
applicant to provide background environmental information to 
demonstrate that the proposed project will comply with water 
quality requirements. 

340-48-020(4) - a sentence has been added to require specific request for 
comments from affected state agencies in response to the 
provisions of HB 2990. 

340-48-020( 5) - modify the wording in an effort to tighten the language as 
requested by Chairman Petersen. 

340-48-020(7) - language has been expanded to reference the new hydro
electric policy and requirements established in HB 2990. 

340-48-025(2) - paragraphs (f) and (g) were replaced with an adaptation 
of language taken from HB 2990 • 

The department does not propose modifications suggested to (1) deny 
certification based on impacts on beneficial use outside the area of water 
quality (with exception for specific state law requirements); (2) extend 
appeal rights; or (3) notify applicants that their application is denied 
until certification is granted. 
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The specific rule amendments are underlined in the proposed rules presented 
in Attachment A. 

Summation 

1. The department proposed adoption of rules regarding 401 certification 
at the January 25, 1985 EQC meeting. 

2. The commission considered additional testimony and deferred action 
pending further deliberations. 

3. The legislature has enacted HB 2990 which impacts the 401 certification 
process. 

4. The preceding report presents discussion of several issues regarding 
the 401 certification process. 

Director's Recommendation 

Based on the summation, it is recommended that the commission discuss the 
rules as proposed, make changes as appropriate based on the discussion, and 
authorize the Department to take the draft contained in Attachment A, as 
modified, back out to public hearing. 

Attachments: A. 
B. 
c. 

Fred Hansen 

Proposed Rules 
January 25, 1985 Testimony of J. D. Smith 
HB 2990 

D. January 25, 1985 Staff Report to EQC 

Harold L. Sawyer:m 
WM329 
229-5324 
July- 19, 1985 
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ATTACHMENT A 

Proposed Rules with Modifications 
to Reflect Public Comment 

DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

OREGON ADMINISTRATIVE RULES 
Chapter 340, Division 48 

DIVISION 48 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY REQUIREMENTS AND STANDARDS. 

Purpose 

340-48-005 The purpose of these rules is to describe the procedures 
to be used by the Department of Environmental Quality for receiving and 
processing applications for certification of compliance with water quality 
requirements and standards for projects which are subject to federal agency 
permits or licenses and which may result iil any discharge into navigable 
waters or impact water quality. 

Definitions 

340-48-010 As used in these rules unless otherwise required by 
context: 

(1) •certification• means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
subject to federal permit or license requirements will not violate 
applicable water quality requirements or standards. 

( 2) "Clean Water Act• means the Federal Water Pollution Control Act 
of 1972, PL 92-500, as amended. 

(3) •coast Guard" means U.S. Coast Guard. 

(4) "Commission• means Oregon Environmental Quality Commission. 

( 5) "Corps• means U. s. Army Corps 'of Engineers. 

(6) "Department" or "DEQ" means Oregon Department of Environmental 
Quality. 

(7) "Director• means Director of the Department of Environmental 
Quality or the Director's authorized representative. 

( 8) "Local Government 11 means county and city government. 

1-Div. 48 -Al
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Certification Required 

340-48-015 Any applicant for a federal license or permit to conduct 
any activity, including but not limited to the construction or operation of 
facilities which may result in any discharge to waters of the State, must 
provide the licensing or permitting agency a certification from the 
Department that any such [discharge] activity will comply with Sections 301, 
302, 303, 306, and 307 of the Clean Water Act which generally prescribe effluent 
limitations, water quality related effluent limitations, water quality standards 
and implementation plans, national standards of performance for new sources, and 
toxic and pretreatment effluent standards. 

Application for Certification 

340-48-020 (1) Except as provided in section (6) below, completed 
applications for project certification shall be filed directly with the DEQ. 

(2) A completed application filed with DEQ shall contain, at minimum, the 
following information: 

(a) Legal name and address of the project owner. 
(b) Legal name and address of owner's designated official 

representative, if any. 
(c) Legal description of the project location. 
(d) A complete description of the project proposal, using written 

discussion, maps, diagrams, and other necessary materials. 
(e) Name of involved waterway, lake, or other water body. 
(f) Copies of the environmental background information required by 

the federal permitting or licensing agency or such other enyiroomental 
background information as may be necessary to demonstrate that the proposed 
project or aqtiyity will comply with water quality requirements, 

(g) Copy of any public notice and supporting information, issued by 
the federal permitting or licensing agency for the project. 

(h) A statement from the appropriate local planning agency that 
the project is compatible with the acknowledged local comprehensive plan or 
that the project is consistent with statewide planning goals if the local 
plan is not acknowledged. If a county is the applicant for a project 
for which it has also made the land use compatibility determination, the 
State Land Use Conservation and Development Department may be asked to 
review and comment on the County's compatibility determination. 

(3) The DEQ reserves the right to request any additional information 
necessary to complete an application or to assist the DEQ to adequately evaluate 
the project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certification. 

(4) In order to inform potentially interested persons of the application, 
a public notice announcement shall be prepared and circulated in a manner 
approved by the Director. The notice shall tell of public participation 
opportunities, shall encourage comments by interested individuals or agencies, 
and shall tell of any related documents available for public ir.spection and 
copying. The Director shall specifically solicit comments from affected state 
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agencies. The Director shall provide a period of not less than 30 days 
following the date of the public notice during which time interested persons may 
submit written views and comments, All comments received during the 30-day 
period shall be considered in formulating the Department's position. The 
Director shall add the name of any person or group upon request to a mailing 
list to receive copies of public notice. 

(5) The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of persons to request 
or petition for a public hearing with respect to certification applications. If 
the Director determines that [useful] .ll.fill inf'ormation may be produced thereby, 
[or if there is significant public interest in holding a hearing,] a public 
hearing will be held prior to the Director's final determination. Instances of 
doubt shall be resolved in favor of holding the hearing, There shall be public 
notice of such a hearing, 

(6) For projects or activities where the Division of State Lands is 
responsible for compiling a coordinated state response (normally 
applications requiring permits from the Corps or Coast Guard), the 
following procedure for application and certification shall apply: 

(a) Application to the Federal agency for a permit constitutes 
application for certification. 

(b) Applications are forwarded by the Federal Agency to the 
Division of State Lands for distribution to affected agencies. 

(c) Notice is given by the Federal Agency and Division of State 
Lands through their procedures. Notice of request for DEQ 
certification is circulated with the Federal Agency Notice. 

(d) All comments including DEQ Water Quality Certification are 
forwarded to the Division of State Lands for evaluation and coordination of 
response. The Division of State Lands is responsible for assuring 
compatibility with the local comprehensive plan or consistency with 
statewide planning goals. 

(7) The Department's evaluation of an application for project 
certification will include but not be limited to the following: 

(a) Existing and potential beneficial uses of surface or groundwater 
which could be affected by the proposed facility. 

(b) Potential impact from the generation and disposal of waste 
chemicals or sludges at a proposed facility. 

(c) Potential modification of surface water quality or quantity. 
(d) Potential modification of groundwater quality. 
(e) Potential impacts from the construction of intake or outfall 

structures. 
(f) Potential impacts from waste water discharges. 
(g) Potential impacts from construction activities, 
(h) The project's compliance with plans applicable to Section 208 of 

the Federal Clean Water Act. 
Ci) The project's compliance with standards to be established by the 

Water Policy Review Board and the Energy Facility Siting Council for 
hydroelectric projects pursuant to HB2990. 
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Issuance of a Certificate 

340-48-025 (1) Within ninety (90) days of receiving a complete 
application for project certification, the DEQ shall serve written notice upon 
the applicant that the certification is granted or denied or that a further 
specified time period is required to process the application. Written notice 
shall be served in accordance with the provisions of OAR 340-11-097 except that 
granting of certification may be by regular mail. Any extension of time shall 
not exceed 1 year from the date of filing a completed application. If the 
Department fails to take timely action on an application for certification, the 
certification requirements of Section 401 of the Clean Water Act are waived. 

(2) DEQ's Certification for a project shall contain the following 
information: 

(a) Name of Applicant; 
{b) Project's name and federal identification number (if any); 
(c) Type of project activity; 
(d) Name of water body; 
(e) General location; 

[(f) Statement that the project complies with applicable 
requirements of the Federal Clean Water Act;] 

[(g) Special conditions if necessary to assure compliance with 
Sections 301, 302, 303, 306, and 307 of the Clean Water Act and state water 
quality requirements.] 
.Lfl [(h)] Findings that the project is compatible with the local 
comprehensive plan and/or the statewide planning goals, except for those 
projects for which the Division of State Lands coordinates the response. 

(gl Findings that the proposed project is consistent with: 
(Al Rules adopted by the EQC on Water Quality; 
(Bl Proyisions of Section 301. 302. 303. 306 and 307 of the 

Federal Water Pollution Control Act, PL 92-500. as amended; 
(Cl For hydroelectric projects. standards established by the 

Water Policy Review Board and Energy Facility Siting Council tg 
implement the state hydr9electric policy enacted by the 1985 
legislature in HB2990: 

(Dl Standards of other state and local agencies that the 
director determines are other appropriate requirements of state law 
according to Sect~on 401 of the Federal Water Pollution Control Act. 
PL 92-500. as amended. 

(3) If the applicant is dissatisfied with the conditions of any granted 
certification, the applicant may request a hearing before the Commission. Such 
requests for a hearing shall be made in writing to the Director within 20 days 
of the date of mailing of the certification. Any hearing shall be conducted 
pursuant to the rules of the Commission for contested cases. 

(4) Certifications granted pursuant to these rules are valid for the 
applicant only and are not transferable. 
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Certification Delivery 

340-48-030 For projects where application for certification is filed 
directly with DEQ by the applicant, the DEQ certification will be returned 
directly to the applicant. For those applications that are coordinated by the 
Division of State Lands, DEQ certification will be delivered to the Division of 
State Lands for distribution to the applicant and the federal permitting 
agencies as part of the State of Oregon coordinated response. 

Denial of Certification 

340-48-035 If the Department proposes to deny certification for a project, 
a written notice setting forth the reasons for denial shall be served upon the 
applicant following procedures in OAR 340-11-097. The written notice shall 
advise the applicant of appeal rights and procedures. A copy shall also be 
provided to the federal permitting agency. The denial shall become effective 20 
days from the date of mailing such notice unless within that time the applicant 
requests a hearing before the Commission or its authorized representative. Such 
a request for hearing shall be made in writing to the Director and shall state 
the grounds for the request. Any hearing held shall be conducted pursuant to 
the rules of the Commission for contested cases. 

Revocation or Suspension of Certification 

340-48-040 (1) Certification granted pursuant to these rules may be 
suspended or revoked if the Director determines that: 

(a) The federal permit or license for the project is revoked. 
(b) The federal permit or license allows modification of the project 

in a manner inconsistent with the certification. 
(c) The application contained false information or otherwise 

misrepresented the project. 
(d) Conditions regarding the project are or have changed since the 

application was filed. 
(e) Special conditions or limitations of the certification are being 

violated. 

(2) Written notice of intent to suspend or revoke shall be served upon the 
applicant following procedures in OAR 340-11-097. The suspension or revocation 
shall become effective 20 days from the date of mailing such notice unless 
within that time the applicant requests a hearing before the Commission or its 
authorized representative. Such a request for hearing shall be filed with the 
Director and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to the rules of the Commission for contested cases. 
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Before the Environmental Quallty Commission 

of the 

State of Oregon 

In the matter of the request for 
adoption of rules for granting 
water qual lty standards compliance 
certification pursuant to require
ments of section 401 of the Federal 
Clean Water Act 

TEST I 1-0NY OF 

OSCC AND HEDC 

ATTACHMENT B 

My name ls Jack Douglas Smith, residing at 6980 SW 68th Avenue, Portland, 
OR 97223. I am test l fy l ng for and on be ha If of the Oregon Shores Conser
vation Coa I It Ion and the Northwest Env lron110nta I Defense Center at the 
Northwestern School of Law at Lewis and Clark University. 

We concur, at least In part, with the statement of Lynn Frank In his 
January 3 letter appended to the DEQ staff report as Attachment F that 
"This Is an Issue of great Importance to the state and Its citizens. In 
order for the state to play a meaningful role In the federal decision 
making process on hydroelectric facl I !ties, the state must have an effec
tl ve Instrument for coordinated review of these fact I ltles. We bel !eve 
that section 401 certification Is such en Instrument." Mr. Frank's por
traya I of sect I on 401 as "en effect! ve Instrument for coord I nated rev l ew" 
In fact greatly understates the "meaningful role" that section 401 provides 
the state of Oregon In the federal decision making process on hydroelectric 
fact I !ties. 

The first paragraph In section 401 of the Federal Clean Water Act states 
b I unt I y that "No ( federa I l I I cense or perm It sha I I be granted If cert If I ca
t I on has been denied by the State ••• " The final paragraph In section 401 
ernds w I th the spec If I cat I on that "Any cert l fl cat l on prov l dad under th Is 
section shall set forth any effluent 1 lmltatlons and other I Imitations •••• 
necessary to assure that any app I t cant for a Federa I I l cense or perm It w I I I 
comply wlth ••••• !appl !cable sections of the Clean Water Actl ••••• and with 
any other appropriate requirement of State law set forth ln such certifica
tion, and shal I become a condition on any Federal l lcense or permit subject 
to the provisions of this section." Section 401 ls not simply an Instru
ment for review of federal I tcenslng and permitting activities; lt ls .:tb.e 
Instrument aval I able to the state for completely control I Ing, to the point 
of ab so I ute I y deny l ng~ those act l v It I es af feet Ing the waters of the state 
wh l ch are subject to federa I I I cense or perm It. 
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This Is the reason we have been and continue to be so Interested In this 
partlcular proposal for rules. We be! !eve that DEQ should be responsible 
for the ex ere l se of a far more aggress Ive ro I e In assert l ng the state's 
Interests In federal I lcanslng and permitting activities effecting the 
state's waters than the present I y proposed ru I es Ind I cate. The burden In 
section 401 Is not placed on the state to provide certification; the 
burden Is on the appl leant for the federal I lcense or permit to obtain the 
n.ecessary cert! fl cat I on of comp l lance from the state, and thereby to pro
v I de the state with convincing Information and arguement es to why the 
state should not deny this certification. 

In the DEQ staff report, on page 5, you w I I I not Ice that NEDC requested 
"extens Ive l nformat I on re I atl ng to the Department's cert If l cat I on rev l ews 
during the past 5 years" and that we were "Informed that the material Is In 
the department ti !es and Is aval fable tor (our) review at DEQ offices." We 
have aval led ourselves of and have reviewed this Information at the DEQ 
offices. We have reviewed the tiles of over 200 appl !cations for certltl
catlon of Federal Energy Regulatory Commission CFERC) hydroelectric I lcen
ses dating from this week back through 1982. In al I these appl !cations, we 
found two which had been denied. One was the Go! d HT I I Project on the 
Rogue River CFERC 3210), which.was den led because the Oregon Leglslature 
had spec If I ca I I y w l th drawn hydroe l ectr I c development as a benef l c I a I use 
for that section of the Rogue River CORS 538.270). The second was the Lava 
Diversion Project on the Deschutes River CFERC 5205), which was denied 
untl I the project app I leant adequate I y addresses some spec! f le water qua I l
ty Impacts Identified by DEQ and untl I the project appl leant obtains a land 
use compatabl I lty statement from Deschutes County offlclals. Certifica
tions for al I the remaining FERC appl !cations were found to have been 
either waived or granted outright with a generally amiable one-page letter 
stating that "the proposed project ls not I lkely to cause any slgnlflcant 
change Jn existing water qua I lty" or slml far language. The only appl !ca
tion fl le we found that Included any ldentlflable pub I le notlflcatlon was 
that tor the Lava Diversion Project. That was also the only appl !cation 
fl le which contained an evaluation report more comprehensive than the one
page letters waiving or granting the requested certlflcatlons. In only the 
Gold H l I I Project den la I of cert! fl cat! on "as there any recogn It I on that 
the des l gnated uses of the state's waters m I ght be a cons l de rat 1 on l n the 
evaluatlon of certification appl !cations. 

Of the five speclflcal ly cited provisions of the Federal Clean Water Act 
with which section 401 requires appl !cants to provide certlflcatlon, sec
tion 303 Includes the broadest represent~tlon of the state's Interests In 
!ts waters. It ls section 303(c)(2J, for. example, which defines the 
state's water qua I lty standards to cons l st not on I y of 11ater qua I l ty er 1-
ter 1 a but also and ftrst the designated~ of the waters Involved. It Is 
th Is sect I on that states: "Such standards sha I I be such as to protect the 
pub I le health or welfare, and ••••• shall be establ !shed taklng Into consi
deration their use and value for ••••• propagatlon of fish and wlldllfe, 
recreat l ona I purposes ••••• and other purposes, and a I so tak l ng Into con-

2 



slderatlon their use and value for navigation." 

It ls our observation that DEQ has historically simply waived Its oppor
tunity or obi lgatlon to deny certification of comp I lance of FERC 1 lcense 
appl !cations with the water use requirements of section 303. Its most 
recent cons! deratl on of such app I l cat! ons, e.g., the Lava DI vers l on Project 
on the Deschutes River, was narrowly concerned with Impacts on water qua It
ty criteria: dlssol ved oxygen, temperature, turbidity, etc., rather than 
the broader and more fundamental questions of Impact on the .JL.:iS> of the 
affected waters. 

A second crucial part of section 303 Is the requirement that the state 
establ lsh the allowable "total maximum dally load" for pollutants based on 
the water qua I lty needs of the affected waters. The reason for being 
concerned with this requirement In the 401 certification (or denlall pro
cess Is that the es tab I I shment of any a I I owab I e po I I utant I oad wl I I neces
sar I I y be a f unct I on of streamf I ow or· streamf I ow cond It I on s. Lower stream
f I 01ot or Impounded flow, for example, wl 11 translate generally Into a lesser 
allowable pollutant load; higher streamflow wll I translate Into a higher 
allowable pollutant load (more aval I able di lutlon, for example). It Is 
difficult to see how a (FERC or any other) project which proposes to change 
streamflow conditions can very easl ly be certified to comply with an estab-
1 lshed allowable pollutant load when the changed streamflow conditions wl 11 
change the allowable pollutant load. Certification of comp I lance with this 
particular section of the Federal Clean Water Act would seem to require the 
slmu ltaneous establ I sh Ing of a new and different "total maximum dally load" 
for po I I utan ts. We antic I pate prov Id Ing more extens Ive test I mony to the 
Canmlsslon regarding the Department's comp I lance or lack of comp! lance with 
this part of section 303 of the Clean Water Act when the Department's 
proposed revised water qua I lty standards come eventually before the Commis
sion tor adoption. 

We hope these comments and observations make clear to the Canmlssion why we·. 
are concerned about the adequacy of the proposed rules for section 401 
certification of federal iy 1 lcensed or permitted activities. The rules as 
proposed do not cl ear I y enough l nd l cate or recognize the broad authority 
granted to the state by section 401 to assert the state's Interests In 
protecting the uses of Its waters from such federally I lcensed or permitted 
activities. The fol lowing are some specific recommendations for changes or 
additions to the rules presently proposed as Attachment A to the DEQ staff 
report wh I ch we be I I eve w I l I strengthen somewhat these ru I es, 

The f lrst paragraph on page 1 of the staff report speaks of certification 
of "any such discharge or activity." The Summation section on page 5 of 
the staff report speaks of a requ lrement to rev lew and to cert! fy "the 
proposal" and of "requirements for the protection of pub I le waters." Under 
the description of Purpose on page 1 of Attachment A ls language about 
certification "for projects." On page 2 of Attachment A, however, under 
Certification Required Is the more narrowly construed description of a 
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certlf lcatfon of "any such discharge." We recommend that this phrase be 
changed from "any such d I scharge" to the more broad I y construed any such 
act I y I ty. 

On page 2 of Attachment A under the Information requirements I tsted as 340-
48-020(2), we recommend the addition of the fol lowing subsection: JJJ. 
Information and eytdence demonstrating that the prp!ect ts cgnoatab!e and 
cpnslstent with al I designated beneficial yses pf the affected waters. 

Also on page 2 of Attachment A under 340-48-020(3), to the end of the 
sentence presently ending with the phrase •project Impacts on water qua I I
ty" we recommend the addition of the words or designated beneficial yses pf 
the affected waters. 

On page 4 of Attachment A under Issuance of a Cartlf lcate, the last sen
tence under 340-48-025(1) should be stricken Jn Its entirety and replaced 
w I th the sentence: The app I I cant sha I I be opt If I ed prompt I y that ynt I I the 
Deoartment cgnp!ete; action pn the app! !cation fqr certlflcatlqn the certl
f!catlqn sha! I be considered to be denied. 

Also on page 4 of Attachment A under 340-48-025(2), we recommend the addi
tion of the fol !owing subsection: ill Findings that the project Is com
patab!e and cpnslstent with al I designated beneflcla! yses qt the affected 
yaters, 

It Is our be! Jef that these recommended changes and additions wl 11 make 
more clear the role that section 401 provides to the State of Oregon In 
control t Ing federally J Jcensed or permitted activities affecting the waters 
of the state and the responsJbt 1 lty that DEQ has In afflrmatlvefy exerci
sing that role. On behalf of both the Oregon Shonls Conservation Coalition 
and the Northwest EnvlrOR11Bntal Defense Center, I thank you for your atten
tion and cons! deratlon. 

JOS:pc 
1/25/85 
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ATTACHMENT C 

6Jrd OREGON LEGISLATIVE ASSEMBL Y-1985 Regular Session 

HOUSE AMENDMENTS TO 
HOUSE BILL 2990 

By JOINT COMMITTEE ON WATER POLICY 

May 31 

Amended Summary 

[Declares state policy to protect natural resources and other beneficial uses of water in process of permitting 
activity that uses waters of this state. Prohibits Water Policy Rf!View Board or Energy Facility Siting Council from 
issuing permit, license. or site certificate for project that impacts certain natural resources without finding of need 
for additional power.] 

Requires Director of Department of Environmental Quality to make certain findings before certifying 
federally licensed or permitted project. Makes related changes. 

[Declares emergency, effective on passage.] 
Declares state policy to permit siting of bydroeiectric power projects subject to strict standards to protect 

natural resotJrces. Prescribes minimum standards for consideration by Water Policy Review Board and Energy 
Facility Siting Council. Requires Department of Environmental Quality certifications under Federal Clean Water 
Act to be consistent with specified standards. Requires notification of landowners potentially affected. 

Prescrib~s October 1, 1985, effective date. 

On page 1 of the printed bill, line 2, delete "543.150," and insert "543.135, 543.220 and" and delete "and''. 

Delete line 3 and insert ''; and prescribing an effective date.". 

Delete lines 5 through 26 and pages 2 through 7 and insert: 

"SECTION 1. Sections 2 and 3 of this Act are added to and made a part of ORS 543.010 to 543.620. 

"SECTION 2. The Legislative Assembly declares that it is the policy of the State of Oregon: 

"(l) To protect the natural resources of this state from possible adverse impacts caused by the use of the 

waters of this state for the development of hydroelectric power. 

"(2) To permit siting of hydroelectric projects subject to strict standards established to protect the natural 

resources of Oregon. 

"(3) To require the Water Policy Review Board, the Energy Facility Siting Council, the Department of 

Environmental Quality and other affected state agencies to participate to the fullest extent in any local, state or 

federal proceedings related to hydroelectric powe~r development in order to protect the natural resources of 

Oregon. 

"SECTION 3. (1) In order to carry out the policy set forth in section 2 of this 1985 Act, the following 

minimum standards shall apply to any action of the Water Policy Review Board relating to the development of 

hydroelectric power in Oregon: 

"(a) The anadromous salmon and steelhead resources of Oregon shall be preserved. The board shall not 

approve activity that may result in mortality or injury to anadromous salmon and steelhead resources or loss of 

natural habitat of any anadromous salmon and steelhead resources except when an applicant proposes to modify 

an existing facility or project in such a manner that can be shown to restore. enhance or improve anadromous fish 

populations within that river system. 
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"(b) Any activity related to hydroelectric development shall be consistent with the provisions of the 

Columbia River Basin Fish and Wildlife Program providing for the protection, mitigation and enhancement of 

the fish and wildlife resources of the region as adopted by the Pacific Northwest Electric Power and Conservation 

4 Planning Council pursuant to Public Law 96-50 I. 

5 "(c) Except as provided in this paragraph, no activity may be approved that results in a net loss of wild game 

6 fish or recreational opportunities. If a proposed activity may result in a net loss of any of the above resources, the 

7 board may allow mitigation if the board finds the proposed mitigation in the project vicinity is acceptable. 

8 Proposed mitigation \vhich may result in a wild game fish population or the fishery the wild game fish population 

9 provides, being converted to a hatchery dependent resource is not acceptable mitigation. A water dependent 

10 recreational opportunity must be mitigated by another water dependent recreational opportunity. Mitigation of 

11 water dependent recreational opportunities which, in the judgment of the board, are of state-wide significance 

12 with a recreational opportunity that is readily available on other waters of this state is not acceptable mitigation. 

13 Iil deciding whether mitigation is acceptable, the board shall consult with other local, state and federal agencies. 

14 ''(d) Other natural resources in the project vicinity includii;ig water quality, wildlife, scenic and aesthetic 

15 values, historic, cultural and archaelogical sites, shall be maintained or enhanced. No activity may be approved 

! 6 which, in the judgment of the board after balancing gains and losses to all affected natural resources, may- result in 

17 a net loss of natural resources. In determining \vhether the proposed activity may result in a net loss of natural 

18 resources, the board may consider mitigation if the board determines th~ proposed mitigation in the project 

19 vicinity is acceptable. Mitigation may include appropriate measures considered necessary to meet the net loss 

20 standard. In determining whether mitigation is acceptable the board shall consult with appropriate state, federal 

21 and local agencie_s. 

22 "(2) The board shall adopt all necessary rules to carry out the policy set forth in section 2 of this 1985 Act and 

23 to implement the minimum standards set forth in subsection (1) of this section. In the absence of implementing 

24 rules, any action of the board relating to hydroelectric development shall comply with the standards as set forth in 

25 this section. In adopting rules under this subsection, t.he board shall consult with the Energy Facility Siting 

26 Council in order to coordinate rules adopted under this section with rules adopted by the Energy Facility Siting 

27 Council under section 5 of this 1985 Act. 

28 "SECTION 4. Section 5 of this Act is added to and made a part of ORS 469.300 to 469.570. 

29 ''SECTION 5. (I) In order to carry out the policy set forth in section 2 of this 1985 Act, the following 

30 minimum standards shall apply to any action of the Energy Facility Siting Council relating to the development of 

31 hydroelectric power projects in excess of 25 megawatts in Oregon: 

32 ••(a) The anadromous salmon and steelhead resources of Oregon shall be preserved. The council shall not 

33 approve activity that may result in mortality or injury to anadromous salmon and steelheadresources or loss of 

34 natural habitat of any anadromous salmon and steelhead resources except when an applicant proposes to modify 

35 an existing facility or project in such a manner that can be shown to restore, enhance or improve anadromous fish 

36 populations within that river system. 

37 

38 

'"(b) Any activity related to hydroelectric development shall be consistent with the provisions of the 

Columbia River Basin Fish and Wildlife Program providing for the protection, mitigation and enhancement of 

HA to HB 2990 Page 2 

-C2-
= Bl8= 



\ 

the fish and wildlife resources of the region as adopted by the Pacific Northwest Electric Power and Conservation 

2 Planning Council pursuant to Public Law 96-501. 

3 "(c) Except as provided in this paragraph, no activity may be approved that results in a net loss of wild game 

4 fish or recreational opportunities. If a proposed activity may result in a net loss of any of the above resources, the 

5 council may allow mitigation if the council finds the proposed mitigation in the project vicinity is acceptable. 

6 Proposed mitigation which may result in a wild game fish population or the fishery the wild game fish population 

7 provides, beirig converted to a hatchery dependent resource is not acceptable mitigation. A water dependent 

8 recreational opportunity must be mitigated by another water dependent recreational opportunity. Mitigation of 

9 water dependent recreational opportunities which, in the judgment of the council, are of state~wide significance 

IO with a recreational opportunity that is readily available on other waters of this state is not acceptable mitigation. 

11 In deciding whether mitigation is acceptable, the council shall consult with other local, state and federal agencies. 

12 "(d) Other natural resources in the project vicinity including water quality, wildlife, scenic and aesthetic 

13 values, historic, cultural and archeological sites shall be maintained or enhanced. No activity may be approved 

14 which, in the judgment of the council, after balancing gains and losses to all affected natural resources, may result 

15 in a net loss of natural resources. In determining whether the proposed activity may result in a net loss of natural 

16 resources, the council may consider mitigation if the council determines the proposed mitigation in the project 

17 vicinity is acceptable. Mitigation may include appropriate measures considered necessary to meet the net loss 

18 standard. In determining whether mitigation is acceptable the council shall consult with appropriate state, federal 

and local agencies. 19 

20 "(2) The council shall adopt all necessary rules to carry out the policy set forth in section 2 of this 1985 Act 

2 l and to implement the minimum standards set forth in subsection ( l) of this section. In the absence of 

22 implementing rules, any action of the council relating to hydroelectric development shall comply with the 

23 standards as set forth in this section. In adopting rules under this subsection, the council shall consult with the 

24 Water Policy Review Board in order to coordinate rules adopted under this section with rules adopted by the 

25 Water Policy Review Board under section 3 of this 1985 Act. 

26 "SECTION 6, Sections 7 and 8 of this Act are added to and made a part of ORS 468.700 to 468.778. 

27 "SECTION 7. The Director of the Department of Environmental Quality shall approve or deny certification 

28 of any federally licensed or permitted activity related to hydroelectric power development, under section 401 of 

29 the Federal Water Pollution Control Act, P.L. 92-SOO, as amended. In maldng a decision as to whetherto approve 

30 or deny such certification, the director shall: 

31 "(l) Solicit and consider the comments of all affected state agencies relative to adverse impacts on water 

32 quality caused by the project, according to sections 301, 302, 303, 306 and 307 of the Federal Water Pollution 

33 Control Act, P.L. 92-500, as amended. 

34 "(2) A.pprove or deny a certification only after making findings that the approval or denial is consistent with: 

35 "(a) Rules adopted by the Environmental Quality Commission on water quality; 

36 "(b) Provisions of sections 301, 302, 303, 306 and 307 of the Federal Water Pollution Control Act, P.L. 

37 92-500, as amended; 
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"(c) Standards established in sections 3 and 5 of this 1985 Act and rules adopted by the Water Policy Review 

Board and the Energy Facility Siting Council implementing such standards; and 

3 "(d) Standards of other state and local agencies that are consistent with the standards of sections 3 and 5 of 

4 this 1985 Act and that the director determines are other appropriate requirements of state law according to 

5 section 401 of the Federal Water Pollution Control Act, P.L. 92-500, as amended. 

6 "SECTION 8. Within 60 days after the Department of Environmental Quality receives notice that anY 

7 federal agency is considering a permit or license application related to a change to a hydroelectric project or 

8 proposed hydroelectric project that was previously certified by the director of the Department of Environmental 

9 Quality according to section 401 (1) of the Federal Water Pollution Control Act P.L. 92-500, as amended: 

to "( l) The director shall: 

l l "(a) Solicit and consider the comments of all affected state agencies relative to adverse impacts on water 

12 quality caused by changes in the project, according to sections 301, 302, 303, 306 and 307 of the Federal Water 

13 Pollution Control Act, P.L. 92-500, as amended. 

14 "(b) Approve or deny a certification of the proposed change after making findings that the approval or denial 

15 is consistent with: 

16 "(A) Rules adopted by the Environmental Quality Commission on water quality; 

17 "(B) Provisions of sections 301, 302, 303, 306 and 307 of the Federal Water Pollution Control Act, P.L. 

18 92-500, as amended; 

19 "(C) Standards established in sections 3 and 5 of this 1985 Act and rules adopted by the Water Policy Review 

20 Board and the Energy Facility Siting Council implementing such standards; and 

21 "(D) Standards of other state and local agencies that are consistent with the standards of sections 3 and 5 of 

22 this 1985 Act and that the director determines are other appropriate requirements of state law according to 

23 section 401 of the Federal Water Pollution Control Act, P.L. 92-500, as amended. 

24 "(2) On the basis of the evaluation and determination under subsection (l) of this section, the director shall 

25 notify the appropriate federal agency that: 

26 "(a) The proposed change to the project is approved; or 

27 "(b) There is no longer reasonable assurance that the project as changed complies with the applicable 

28 provisions of the Federal Water Pollution Control Act, P.L. 92-500, as amended, because of changes in the 

29 proposed project sir;tce the director issued th!;! construction license or permit certification. 

30 "SECTION 9. Sections 10 to 12 of this Act are added to and made a part of ORS 543.010 to 543.620. 

31 "SECTION 10. (1) Whenever the Water Resources Department receives an application to appropriate water 

32 for hydroelectric power under ORS 537.140 to 537.320 or for a hydroelectric permit or license under ORS 

33 543.010 to 543.620, the department shall determine whetherthe impacts of the project would be cumulative with: 

34 "(a) Impacts of other proposed hydroelectric projects for which an application is pending before the 

35 department or before the Energy Facility Siting Council under ORS 469.320 to 469.440; or 

36 "(b) Existing hydroelectric projects in the same river basin. 

37 ''(2) If the department determines that there is no possibility that the hydroelectric projects proposed in 

38 pending applications or existing projects may have cumulative effects, the department shall issue an order setting 
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forth the department's determination that there are no cumulative effects and the department's decision that 

2 consolidated review is not required. 

3 "(3) If the department determines that pending applications or existing projects may have cumulative 

4 effects, the department shall conduct a consolidated review before approving any applic~tion in the affected river 

5 basin. A consolidated review process shall be conducted as a contested case hearing under the applicable 

6 provisions of ORS 183.3!0 to 183.550 and shall include a study of the individual and cumulative effects of 

7 proposed hydroelectric projects for \vhich applications are pending before the department or the Energy Facility 

8 Siting Council and existing hydroelectric projects. In its final order on an application, the department Shall 

9 include its findings on cumulative impacts. The findings of the department under this section must be sufficient 

1 o to support the department's decision to approve or deny a,n application. 

11 "(4) Any application for a project in the same river basin filed after the department begins a consolidated 

12 review contested case hearing shall not be reviewed until the department has issued final findings on cumulative 

13 effects for all projects included in the consolidated review proceeding. 

14 "(5) At the request of an applicant for a permit to appropriate water for hydroelectric purposes under ORS 

15 537.140 to 537.320 or for a permit or license under ORS 543.010 to 543.620, the department may immediately 

16 upon receiving such application begin the consolidated review proceeding under subsection (3) of this section. 

17 ~~SECTION 11. The Water Resources Department shall immediately initiate rulemaking proceedings 

18 according to the applicable provisions of ORS 183.3 l 0 to 183.550 to implement the consolidated review process 

19 under section 10 of this 1985 Act. Before adoption of the rules, the department shall submit the rules to the Joint 

20 Legislative Committee on Water Policy for review and recommendation. 

21 "SECTION 12. Any application pending before the Water Resources Department for which the record for 

22 the hearing under ORS 537.170 or 543.225 has not been closed on or before the effective date of this Act shall be 

23 subject to the consolidated review process set forth in section 10 of this 1985 Act and to rules adopted by the 

24 Water Policy Review Board under section l l of this 1985 Act. 

25 "SECTION 13. Sections 14 to 16 of this Act are added to and made a part of ORS 469.300 to 469.570. 

26 "SECTION 14. ( l) Whenever the Energy Facility Siting Council receives an application for a site certificate 

27 for a hydroelectric project under ORS 469. 320 to 469.440, the council shall determine whether the impacts of the 

28 project v.·ould be cumulative with: 

29 "(a) Impacts of other proposed hydroelectric projects for which an application is pending before the council 

30 or before the Water Resouces Department under'ORS 537.140 to 537.320 or 543.010 to 543.620; or 

31 "(b) Existing hydroelectric projects in the same river basin. 

32 "(2) If the council determines that there is no possibility that the hydroelectric projects proposed in pending 

33 applications or existing projects may have cumulative effects, the council shall issue an order setting forth the 

34 council's determination that there are no cumulative effects and the council's decision that consolidated review is 

35 not required. 

36 "(3) If the council determines that pending applications or existing projects may have cumulative effects, the 

37 council shall conduct a consolidated review before issuing any site certificate for a hydroelectric project in the 

38 affected river basin. A consolidated review process shall be conducted as a contested case hearing under the 
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applicable provisions of ORS l 83.310 to l 83.550 and shall include a study of the individual and cumulative 

effects of proposed hydroelectric projects for which applications are pending before the council or the Water 

Policy Review Board and existing hydroelectric projects. In its final order on a site certificate, the council shall 

4 include its findings on cumulative impacts. The findings of the council under this section must be sufficient to 

5 support the council's decision to issue or deny a site certificate. 

6 '"(4) The council shall not issue a site certificate for any application for a project in the same river basin filed 

7 after the council begins a consolidated review contested case hearing until the· council issues final findings on 

8 cumulative effects for all projects included in the consolidated review proceeding. 

9 "(5) At the request of an applicant for a site certificate for a hydroelectric project under ORS 469.320 to 

10 469.440;the council may immediately upon receiving such application begin the consolidated review proceeding 

I l under subsection (3) of this section. 

12 "(6) The time limits for review of the applications provided by ORS 469.370 are not applicable to 

13 applications for site certificates subject to this section. 

14 "SECTION ~5. The Energy Facility Siting Council shall immediately initiate rulemaking proceedings 

t 5 according to the applicable provisions of ORS 183.310 to 183.550 to implement the consolidated review process 

16 under section 14 of this 1985 Act. Before adoption of the rules, the council shall submit the rules to the Joint 

17 Legislative Committee on Water Policy for review and recommendation. 

18 

19 

20 

21 

22 

"SECTION 16. Any application pending before the Energy Facility Siting Council for which the record for 

the hearing under ORS 469.370 has not been closed on or before the effective date of this Act shall be subject to 

the consolidated review process set forth in section 14 of this 1985 Act and to rules adopted by the council under 

section 15 of this 1985 Act. 

"SECTION 17. ORS 469.370 is amended to read: 

23 "469.370. { 1) The council shall hold public hearings in the affected area and elsewhere. as it deems necessary, 

24 on the application for a site certificate. At the conclusion of its hearings the council shall either approve or reject 

25 the application. The council must make its decision by the affirmative vote of at least four members, approving 

26 or rejecting any application for a certificate. 

27 "(2) Rejection or approval of an application, together with any conditions that may be attached to the 

28 certificate, shall be subject to judicial review as provided in ORS 469.400 (l). 

29 '"(3) The council shall either approve or reject an application for a site certificate: 

30 "(a) Within 24 months after filing an application for a nuclear installation, or for a thermal power plant, 

31 other than that described in paragraph (b) of this subsection, with a name plate rating of more than 200,000 

32 kilowatts; 

33 "(b) Within nine months after filing of an application for a site certificate for a combustion turbine power 

34 plant, a geothermal~fueled power plant or an underground storage facility for natural gas: 

35 "(c) Within six months after filing an application for a site certificate for an energy facility, if the application 

36 is: 

37 "(A) To expand an existing industrial facility to include an energy facility; 
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"(B) To expand an existing energy facility to achieve a nominal electric generating capacity of between 

25,000 and 50,000 kilowatts; or 

'"(C) To add generating capacity to an existing darn; or 

"(d) Within 12 months after filing an application. for a site certificate for any other energy facility. 

"(4) The council shall reject an application for a site certificate for a hydroelectric project if the council finds 

the project does not comply with the standards set forth in section 5 of this 1985 Act or rules adopted by the 

council under section 5 of this 1985 Act. 

"SECTION 18. ORS 537.160 is amended to read: 

"537.160. (l) Subject to the provisions of subsections (2) and (3) of this section, and of ORS 537.170 to 

537.190, the Water Resources Director shall approve all applications made in proper form which contemplate 

the application of water to a beneficial use, unless the proposed use conflicts with existing rights. 

"(2) No application for a permit" to appropriate waste or seepage water, which is to be carried through an 

existing ditch or canal not owned wholly by the applicant, shall be approved until the applicant has filed with the 

director an agreement between the applicant and the owner of the ditch or canal, authorizing its use by the 

applicant to carry the water. 

"(3) The director shall reject every application for a permit to appropriate water in excess of a flow of 10 

cubic feet per second, concerning which the applicant has failed, after 30 days' notice and demand from the 

director, to furnish proof satisfactory to [him] the director of the applicant's ability to construct the proposed 

project, and of [his] the applicant's intention in good faith to construct it with due diligence. 

"(4) The director shall reject every application for a permit to appropriate water to develop hydroelectric 

power if the director finds that the proposed project does not comply with the standards set forth in section 3 of 

this 1985 Act or rules adopted by the board under section 3 of this 1985 Act. 

"SECTION 19. ORS 537.170 is amended to read: 

"537.170. (l) If, in the judgment of the Water Resources Director, the proposed use may prejudicially affect 

the public interest, or is to develop hydroelectric power in excess of 100 theoretical horsepower, the Water Policy 

Revielv Board shall hold a public hearing on the application on proper notice to the applicant and to anyone 

objecting thereto. 

"(2) If applicable, an application to appropriate water for the generation of electricity submitted under ORS 

537.140 shall be included in the consolidated review and hearings process under section 10 of this 1985 Act. 

"(3) If, in the opinion of the board, sufficient information is not available to enable the board t9 determine 

\vhether or not the proposed use would impair or be detrimental to the public interest, the board may enter an 

interim order continuing the hearing for a period not to exceed three years, unless extended by the board, in order 

to afford all interested persons an opportunity to complete investigations to obtain the required information. The 

interim order may specify in particular the information required for the determination by the board. 

"[(2)] (4) If, after the hearing, the board determines that the proposed use does not comply with the standards 

set forth in section 3 of this 1985 Act or rules adopted by the board under section 3 of this 1985 Act or would 

otherwise impair or be detrimental to the public interest, it shall enter an order rejecting the application or 
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requiring its modification to conform to the public interest, to the end that the highest public benefit may result 

from the use to which the water is applied. If, after the hearing, the board determines that the proposed use would 

not impair or be detrimental to the public interest, it shall enter an order approving the application. An order 

4 · approving an application or requiring its modification may set forth any or all of the provisions or restrictions to 

5 be included in the permit concerning the use, control and management of the water to be appropriated for the 

6 project, including, but not limited to, a specification of reservoir operation and minimum releases to protect the 

7 public interest. 

8 "[(3)] (5) In determining whether the proposed use would impair or be detrimental to the public interest, the 

9 Water Policy Review Board shall have due regard for: 

10 '"(a) Conserving the highest use of the water for all purposes, including irrigation, domestic use, municipal 

l l water supply, power development, public recreation, protection of commercial and game fishing and wildlife, fire 

12 protection, mining, industrial purposes, navigation, scenic attraction or any other beneficial use to which the 

13 water may be applied for which it may have a special value to the public. 

14 "(b) The maximum economic development of the waters involved. 

15 "(c) The control of the waters of this state for all beneficial purposes, including drainage, sanitation and flood 

16 control. 

17 "(d) The amount of waters available for appropriation for beneficial use. 

18 "(e) The prevention of wasteful, uneconomic, impracticable or unreasonable use of the waters involved. 

19 "(!)All vested and inchoate rights to the waters of this state or to the use thereof; and the means necessary to 

20 protect such rights. 

21 "(g) The state water resources policy formulated under ORS 536.300 to 536.350 and 537.505 to 537.525. 

22 "[(4)] (6) After the entry of the order specified in subsection [(2)] (4) of this section, the application for a 

23 permit shall be referred to the Water Resources Director for [such] further proceedings [as are not inconsistent 

24 therewith] consistent with the order. 

25 "SECTION 20. ORS 543.225 is amended to read: 

26 "543.225. (1) The Water Resources Director shall refer any application or amended application for a 

27 preliminary permit or for a license for a major project of more than 100 theoretical horsepower to hearing, and 

28 shall also refer to hearing, an application for preliminary permit or license for a minor project of less than 100 

29 theoretical horsepower if the board concludes it is in the public interest to do so. 

30 "(2) The board shall hold a public hearing on 'an application referred under subsection ( l) of this section, on 

31 proper notice to the applicant and to each protestant, if any. If, after the hearing, the board determines that the 

32 proposed project does not comply with the standards set forth in section 3 of this 1985 Act or rules adopted by the 

33 board under section 3 of this 1985 Act, or would otherwise impair or be detrimental to the public interest so far as 

34 the coordinated, integrated state \Vater resources policy is concerned, it shall enter an order rejecting the 

35 application or requiring its modification to conform to such public interest, to the end that the highest public 

36 benefit may result from the proposed project. The order may set forth any or all of the provisions or restrictions 

37 to be included in a preliminary permit or license concerning the use, control and management of the water to be 
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appropriated for the project, including, but not limited to, a specification of reservoir operation and minimum 

releases to protect the public interest. 

"(3) In determining whether the proposed project would impair or be detrimental to [such] the public 

interest, the board shall have due regard for: 

.. (a) Conserving the highest use of the water for all purposes, including irrigation, domestic use, municipal 

water supply, power development, public recreation, protection of commercial and game fishing and wildlife, fire 

protection, mining, industrial purposes, navigation, scenic attraction or any other beneficial use to which the 

water may be applied for which it may have a special value to the public. 

"(b) The maximum economic development of the waters involved. 

"(c) The control of the waters of this state for all beneficial purposes, including drainage, sanitation and flood 

control. 

"(d) The amount of waters available for appropriation for beneficial use. 

"(e) The prevention of wasteful, uneconomic, impracticable or unreasonable use of the waters involved. 

"(f) All vested and inchoate rights to the waters of this state or to the use thereof, and the means necessary to 

protect such rights. 

"(g) The state water resources policy formulated under ORS 536.300 to 536.350 and 537.505 to 537.525. 

"(4) After the entry of the order specified in subsection (2) of this section, the application for a preliminary 

permit or for a license shall be referred to the Water Resources Director for such further proceedings as are not 

inconsistent therewith. 

"SECTION 21. Section 22 of this Act is added to and made a part of ORS 537.140 to 537.230. 

"SECTION 22. (I) Whenever an application is made for a permit to appropriate water for hydroelectric 

purposes, the board shall give written notice of the filing of the application to the owner of any land that is: 

"(a) Adjacent to any portion of the stream in which the quantity of water will be decreased by the project; or 

"(b) Adjacent to the site of the proposed hydroelectric project. 

"(2) The board shall also publish notice of the application once each week for at least four successive weeks 

and for such further time, if any, as the board shall determine, in a newspaper of general circulation in each 

county in which the project covered by the application is located. 

"SECTION 23. ORS 543.220 is amended to read: 

"543.220. (1) Whenever an application is made for a preliminary permit and after said application has been 

referred to hearing, the board shall give written notice of the filing of the application to: 

"(a) Any municipality or other person or corporation which, in the judgment of the board, is likely to be 

interested in or affected [thereby,] by the proposed project; and 

"(b) The owner of any land that is: 

"(A) Adjacent to any portion of the stream in which the quantity of water will be decreased by the project; or 

"(B) Adjacent to the site of the proposed project. 

"(2) The board shall also publish notice of the application once each week for at least four successive weeks 

and for such further time, if any, as the board shall determine, in a newspaper of general circulation in each 

county in which the project covered by the application is located. 
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" [(2)] (3) No application for the appropriation or use of water for the development of 1,000 theoretical 

horsepower or more shall be granted until at least six months after the application for a preliminary permit has 

been filed. 

"SECTION 24. ORS 543.135 is amended to read: 

"543.135. (I) In any case where a hydroelectric project has been licensed by the Federal Power Commission, 

as of March 16, 1961, and said project has been constructed and is in operation without license under ORS 

543.010 to 543.620, 543. 705 to 543.830 and 543.990, or when such a federally licensed project comprises more 

than one hydroelectric plant, as soon as each hydroelectric plant in said license has been constructed and is in 

operation, the Water Resources Director may, upon application made therefor as provided in ORS 543.010 to 

543.620, 543. 705 to 543.830 and 543.990 and without public hearing, grant a license for such project, waiving and 

modifying such of the terms, conditions and requirements of ORS 543.010 to 543.620, as the Water Resources 

Director, by order, after full investigation, finds to be in conflict \.vith the license issued by the Federal Power 

Commission, except the period for which license may be issued and the annual charge as determined by the 

Water Resources Director under ORS 543.300 (5). An application for license under this section shall not be 

subject to referral to the Water Policy Review Board under provisions of ORS 543.225 and shall not be subject to 

the provisions of ORS 543.220 [(2)] (3). 

"(2) Nothing in this section is to be const~ed to authorize any person, firm or cOrporation to begin or' 

construct any water power project before obtaining a license for such project. 

"SECTION 25. The landowner notification requirements under ORS 543.220 and section 22 of this Act 

shall apply to any application for a permit to appropriate water for hydroelectric purposes under ORS 537.140 to 

537.230 or for a preliminary permit under ORS 543.220 for which a hearing has not yet been held before the 

Water Policy Review Board, or, if for less than 100 theoretical horsepower, has not yet been acted upon by the 

Water Resources Director on or before the effective date of this Act. 

"SECTION 26. This Act shall apply to any of the following applications for which the hearing record has not 

been closed on or before the effective date of this Act: 

"(l) An application for a permit to appropriate water for hydroelectric purposes under ORS 537.140 to 

537.211. 

"(2) An application for a preliminary permit or license for a hydroelectric power project under ORS 543.010 

to 543.620. 

"(3) An application for a site certificate for a hydroelectric power project under ORS 469.300 to 469.570. 

"SECTION 27. Nothing in this Act applies to any hydroelectric project in _excess of 25 megawatts for which 

fonding has been approved by the governing body of a city on or before May 15, 1985. · 

"SECTION 28. This Act takes effect on October I, 1985.". 
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ATTACHMENT D 

Envlronmental Quality Commission 
Mniling Address: BOX 1760. PORTLAND. OR 97207 

522 SOU'HWEST 5:h AVENUE. PORTLAND, OR 97204 PHONE (503) 229-5696 
.._ ___ _, 

OE0-i6 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

.Director 

Agenda Item !lo. F, January 25, 1985, EQC Meeting 

Reguest for ~doption of Rules for Granting Water Oualitv 
Standards Complianqe Certifiq.:1tion Pursuant to Requirements 
of Segtion 401 of the Federal Clean Wgter Act 

Any person who applies for a Federal license or permit to conduct any 
activity including, but not limited to, the construction or operation of 
facilities which may result in any discharge into navigable waters is 
required by Section 401 of the Federal Clean Water Act tc obtain a water 
quality compliance certification from the state in which the discharge 
originates. That certification must state that any such discharge or 
activity will comply with applicable effluent limitations, water quality 
standards and implementation plans, national standards of performance for 
new sources, and toxic and pretreatment effluent standards adopted 
pursuant to the Clean Water Act. 

The Department has been implementing this section of the federal law since 
1973, without having adopted procedural rules regarding certification. 
The DEQ has evaluated slightly over 5400 waterway project proposals under 
federal permitting programs since 1975. Approximately 1800 of these 
required water quality certification. 

Until recently, nearly all requests for certification have been for 
projects in navigable waters or adjacent wetlands requiring permits from 
the U.S. Army Corps of Engineers or the U.S. Coast Guard. In both of these 
cases the State of Oregon has a well established agency coordination 
program where the Division of State Lands receives applications from the 
applicant (by way of the federal agency), distributes them to natural 
resource agencies for review and comment, and compiles comments into a 
coordinated state response to the applicant. Under this coordinated 
program, the federal agency issues public notice of the project on behalf of 
all of the agencies. DEQ's notice of request for certification is 
circulated with the project information package by the federal agency. 
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DEQ's certification is forwarded to the Division of State Lands. The 
coordinated response is then released by the Division of State Lands when 
agency comments are compiled and the project is determined to be compatible 
with land use requirements. This process has been quite efficient and 
effective. 

Since few permits from other federal agencies were encountered, no formal 
procedure for processing requests was established. 

Recently, numerous applications for certification of projects subject to 
licensing by the Federal Energy Regulatory Commission have demonstrated the 
need to clarify procedures for receiving applications and processing 
certifications pursuant to Section 401 of the Clean Water Act. 

There were two basic alternatives available at that time. The easiest 
would have been to continue as in the past with some administrative 
clarification of procedures but without adopting rules. While this may be 
satisfactory in most cases, there will likely be times when such informal 
procedures will lead to problems--particularly if a certification is 
challenged. 

The preferred alternative was to adopt procedural rules which clearly 
define the procedure for receiving applications, giving public notice as 
required by Section 401 of the Clean Water Act, and issuance or denial of 
certification. Draft rules were written to formalize and continue the 
present streamlined procedure for coordinated agency response through the 
Division of State Lands for U.S. Corps of Engineers and U.S. Coast Guard 
permit applications. In addition, the draft rules define procedures for 
receiving, processing, and taking final actions on all other applications 
for certification. 

On September 14, 1984, the Commission authorized a public hearing on the 
draft rules. The agenda item prepared for that Commission meeting is 
attached as background for this report (Attachment E). 

Notice was given by publishing in the Secretary of State's Bulletin 
November 1, 1984, and by mailing to the Department's rule making mailing 
list on October 23, 1984. A hearing was held at 1 p.m., November 28, 1984. 
The hearing record remained open until 5 p.m. The hearing officer report 
is attached as Attachment B. 

piscussion and Evaluation of Testimony 

•:,. 

As noted in the hearing officer's report, the Deschutes and Coos County 
Planning Departments wanted the proposed rule 340-48-020(6)(d) rewritten so 
that it did not appear that the Division of State Lands was preempting the 
counties in land use compatibility determinations. Although most land use 
compatibility determinations are provided by local planning agencies, state law 
does not preclude other parties from making land use findings where 
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appropriate. In order to clarify the issue, but not predlude any of the 
various mechanisms for arriving at adequate land use compatibility 
determinations, the rules have been modified to state that the Division of State 
Lands is responsible to assure that the compatibility determination has been made 
rather than being responsible for determining compatibility. 

The Baker County Planning Department suggested that the required land use 
compatibility statement from a local planning agency could result in a 
conflict of interest if the county was also the applicant for the permit or 
license requiring certification. Legal counsel disagrees that a conflict 
of interest occurs in that circumstance. However, in order to provide some 
response to that concern, language has been added to the rules to indicate that 
the State Land Conservation and Development Department may be asked to review the 
county determinations in those instances. 

Testimony received at the public hearing suggested that the draft rules 
were inadequate because they did not include "specific factors" the 
Department would evaluate before certifying a project's compliance with 
applicable portions of the Federal Clean Water Act and State Water Quality 
Standards. It was also suggested that the review evaluate compliance with 
applicable 208 plans. 

Because each project is different, it is hard tb identify common factors 
which could be used in addressing all projects. However, in order to 
address those concerns, the following review factors have been added to the 
proposed rules: 

1. EXisting and potential beneficial uses of surface water or groundwater 
which could be affected by the proposed facility. 

2. Potential impact from the generation and disposal of waste chemicals 
or sludges at the proposed facility. 

3. Potential modification of surface water quality or quantity. 

4. Potential modification of groundwater quality. 

5, Potential impacts from the construction of intake or outfall 
structures. 

6. Potential impacts from waste water discharges. 

7. Potential impacts from construction activities. 

8. The project's compliance with applicable 208 plans. 
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Testimony at the hearing also suggested that the public participation 
procedures should be equivalent to the NPDES permitting process found in 
OAR 340-45-035. In response to that request, 340-48-020(4) has been 
reworded to more closely compare with the public participation procedures 
in OAR 340-45-035. Of course, there are several agencies involved in 
reviewing these projects. The public participation procedure in the 
proposed rules only pertains to areas under DEQ review. 

Other testimony at the public hearing suggested that the Department is 
currently in violation of Section 303 of the Federal Clean Water Act in 
that the total maximum daily loading of pollutants has not been established 
for each of the state•s river basins. It was suggested that determination 
should precede or at least be concurrent with these rules. 

Staff do not agree with the view that the Department is in violation of Section 303 
of the Clean Water Act. Staff also do not believe that further efforts to establish 
total maximum daily loads should be a prerequisite to adoption of procedural rules 
for certification under Section 401. 

Section 303(d)(1)(C) of the Federal Clean Water Act requires states to establish 
total maximum daily pollutant load limits for those stream segments where 
implementation of federal effluent guidelines (secondary treatment and BPT) for 
municipal and industrial discharges will not improve water quality enough to meet 
water quality standards. The total maximum daily load would be the maximum load the 
stream segment could assimilate and still meet water quality standards. The total 
maximum daily load for each parameter would then be allocated to the sources 
discharging to the stream segment and incorporated into the permit as the discharge 
limit for more stringent controls. 

The Department established pollutant load limits for all permitted discharges prior 
to passage of the Federal Clean Water Act in 1972. Water quality standards were 
substantially met with a factor of safety (to accommodate new sources) by the 
established pollutant load limits. In particular, water quality in the 
Willamette River improved enough to meet critical low flow period standards for all 
parameters except bacteria. The Department's Water Quality Management Plan further 
requires that more stringent treatment be employed by existing sources as necessary 
to accommodate growth without increasing discharge loads. This program was 
considered sufficient to meet the intent of Section 303(d)(1}(C). 

The Department agrees that continued study and refinement of load allocations and 
load limits is desirable and necessary. As priority problem areas are scheduled for 
water quality studies and update of management plan provisions, load allocations will 
be evaluated and adjusted as appropriate. This will be an ongoing effort as 
resources permit. 
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During the public participation pe.riod, the Department received a request 
from the Northwest Environmental Defense Center (NEDC) for extensive 
information relating to the Department's certification reviews during the 
past 5 years and all pending applications. They have been informed that the 
material is in the department files and is available for their review at 
DEQ offices. 

The NEDC also requested that the rules provide a means for an aggrieved 
member of the public to appeal a certification which was improperly given. 
In the past, the Commission has limited rule making to address only those appeal 
procedures for applicants who may be aggrieved by Department actions. Nothing 
is being proposed in these rules which would vary from that practice. The 
Courts are the vehicle available for an aggrieved third party to appeal a 
Department or Commission Action. 

On January 4, 1985, the Department received a request from the State Department of 
Energy (Attachment F) requesting that language be added to the rules to require that 
a completed application for certification of an energy facility larger than 
25 megawatts must contain a certificate or permit from the Energy Facility Siting 
Council. Further evaluation of this proposal is needed before a recommendation can 
be made. If it appears appropriate to adopt this type of provision, the Department 
will initiate rule modification including appropriate public participation 
procedures. 

Alternatives 

1. Adopt the proposed rules as modified in response to the hearing testimony 
(Attachment A). 

2. Adopt the rules as initially proposed and taken to hearing. 

3. Do not adopt any rules. 

The Department believes that continued reliance on informal procedures is not 
desirable. Adoption of the proposed rules as modified in response to public 
testimony is the preferred alternative. 

Summa.ti on 

1. Section 401 of the Clean Water Act requires states to review proposals for 
federal licenses or permits and to certify that the proposal will meet 
federal and state requirements for the protection of public waters. 

2. The Department has been operating since 1973 without procedural rules. The 
staff have relied upon established procedures and statutory requirements. 

3. Procedural rules are needed to clarify the Department's practices for handling 
requests for certification. 
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4. Notice of a public hearing was given in the Secretary of State's Bulletin 
November 1, 1984, and mailed to the Department's rule making mailing list 
on October 23, 1984. 

5. A hearing was held at 1 p.m. on November 28, 1984. The record was kept 
open until 5 p.m. 

6. All public testimony has been reviewed and evaluated. The proposed rules 
(Attachment A) have been revised in response to the testimony received. 

p1rector's Recommendation 

Based on the summation, the Director recommends that the Commission adopt the rules, 
OAR 340-48-005 to 340-48-040, as presented in Attachment A. 

Attachments: 

Glen D. Carter 
229-5358 
WL3921 
1I10/85 

A. 

B. 
c. 
D. 
E. 
F. 

/ \ - \ 

--T-'--
--~ 

Fred Hansen 

Proposed Rules with Modifications 
to Reflect Public Comments 
Hearings Officer's Summary of Public Testimony 
Public Hearing Notice 
Statement of Need for Rulemaking 
Commission Agenda Item D, September 4, 1984, EQC Meeting 
Letter From Department of Energy 
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ATTACHMENT A 

Proposed Rules with Modifications 
to Reflect Public Comment 

DEPARTMENT OF ENYIRONNENTAL QUALITY Water Quality Program 

OREGON ADMINISTRATIVE RULES 
Chapter 340, Division 48 

DIVISION 48 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY REQUIREMENTS AND STANDARDS. 

Purpose 

340-48-005 The purpose of these rules is to describe the procedures 
to be used by the Department of Environmental Quality for receiving and 
processing applications for certification of compliance with water quality 
requirements and standards for projects which are subject to federal agency 
permits or licenses and which may result in any discharge into navigable 
waters or impact water quality. 

Definitions 

340-48-010 As used in these rules unless otherwise required by 
context: 

(1) •certification• means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
subject to federal permit or license requirements will not violate 
applicable water quality requirements or standards. 

(2) "Clean Water Act• means the Federal Water Pollution Control Act 
of 1972, PL 92-500, as amended. 

(3) •coast Guard" means U.S. Coast Guard. 

(4) •commission• means Oregon Environmental Quality Commission. 

(5) •corps• means U.S. Army C0rps of Engineers. 

(6) •Department• or "DEQ" means Oregon Department of Environmental 
Quality. 

(7) "Director• means Director of the Department of Environmental 
Quality or the Director's authorized representative. 

(8) "Local Government• means county and city government. 

1-Div. 48 
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Certification Required 

340-48-015 Any applicant for a federal license or permit to conduct 
any activity, including but not limited to the construction or operation of 
facilities which may result in any discharge to waters of the State, must 
provide the licensing or permitting agency a certification from the 
Department that any such discharge will comply with Sections 301, 302, 303, 306, 
and 307 of the Clean Water Act which generally prescribe effluent limitations, 
water quality related effluent limitations, water quality standards and 
implementation plans, national standards of performance for new sources, and 
toxic and pretreatment effluent standards, 

Application for Certification 

340-48-020 (1) Except as provided in section (6) below, completed 
applications for project certification shall be filed directly with the DEQ. 

(2) A completed application filed with DEQ shall contain, at minimum, the 
following information: 

(a) Legal name and address of the project owner. 
(b) Legal name and address of owner's designated official 

representative, if any. 
(c) Legal description of the project location. 
(d) A complete description of the project proposal, usirig written 

discussion, maps, di·agrams, and other necessary materials. 
(e) Name of involved waterway, lake, or other water body. 
( f) Copies of the environmental background information required by 

the federal permitting or licensing agency. 
(g) Copy of any public notice and supporting information, issued by 

the federal permitting or licensing agency for the project. 
(h) A statement from the appropriate local planning agency that 

the project is compatible with the acknowledged local comprehensive plan or 
that the project is consistent with statewide planning goals if the local 
plan is not acknowledged. If a county is the appliqant for a project 
for wbic.h it ha,s also made the land use compatjbility determinatiqn. t..he 
State Land Use Conseryation and Deyelopment Department may be asked to 
reyiew and cpmment on the County'= compatibility determination. 

(3) The.DEQ reserves the right to request any additional information 
necessary to complete an application or to assist the DEQ to adequately evaluate 
the project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certification. 

(4) [Public notice of all applications filed with DEQ shall be by 
publication in the Secretary of State's Bulletin, mailing of notification to 
those persons who request to be on a DEQ mailing list for receiving such 
notices, and mailing of notification to local governments in the project area. 
Notices shall specify the duration of the comment period which will normally 
be 30 days.] In order to inform potentially interested persons of the 
aoplicatjon. a publig notice announcement shall be prepared and circulated in a 
manner approved by the Director. The notige shall tell of public participation 
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opportunities. shall enqourage comments by interested indiyiduals or agencies. 
and shall tell of any related documents ayailable for public inspection and 
convina. The Director shall proyide a perigd of not less than 30 days following 
the date of the public notice during which time interested persons mav submit 
written views and gpm,meots. All comments receiyed during the 30-day period 
shall be considered in formulating the pepartment's pgsition. The Director 
shall add the name of anv oerson or group upgn request to a mailing 11st to 
receive copies of publiq notice, 

(5) The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of persons to 
request or petition for a public hearing with respect to certification 
applications. If the Director determines that useful information may be 
produced thereby, or if there is significant public interest in holding a 
hearing, a public hearing will be held prior to the Director's final 
determination. Instances of doubt shall be resolved in favor of holding 
the hearing. There shall be public notice of such a hearing. 

(6) For projects or activities where the Division of State Lands is 
responsible for compiling a coordinated state response (normally 
applications requiring permits from the Corps or Coast Guard), the 
following procedure for application and certification shall apply: 

(a) Application to the Federal agency for a permit constitutes . 
application for certification. 

(b) Applications are forwarded by the Federal Agency to the 
Division of State Lands for distribution to affected agencies. 

(c) Notice is given by the Federal Agency and Division of State 
Lands through their procedures. Notice of request for DEQ 
certification is circulated with the Federal Agency Notice. 

(d) All comments including DEQ Water Quality Certification are 
forwarded to the Division of State Lands for evaluation and 
coordination of response. The Division of State Lands is responsible for 
[determination of] assuring compatibility with the local comprehensive plan 
or consistency with statewide planning goals. 

(7) The pepartment's_evaluation of an application .fgr projegt 
certifigatjqn will inclyde but not be limited to the following; 

(a) Existing and potential benefiqial uses of surface gr groundwater 
which could be affected by the prgpgsed faqility, 

(b) Potential impaqt from the generation and disposal pf waste 
chemiqals or sludges at a proposed facility. 

(g) Pqtential modifiqation of surfaqe water quality or guantitv, 
(d) Pptential modification of groundwater quality. 
(e) Potential impacts from thg gonstruction of intake or outfall 

structures, 
(f) Potential impaqts from waste water discharges. 
Cg) Pgtential impacts from qonstruction actiyitjes, 
(h) The project's gomoliance with plans applicable to 8ection 208 of 

the Federal Clean Hater Agt. 

3-Div. 48 
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Issuance of a Certificate 

340-48-025 ·c 1) Within ninety ( 90) days of receiving a complete 
application for project certification, the DEQ shall serve written notice upon 
the applicant that the certification is granted or denied or that a further 
specified time period is required to process the application. Written notice 
shall be served in accordance with the provisions of OAR 340-11-097 except that 
granting of certification may be by regular mail. Any extension of time shall 
not exceed 1 year from the date of filing a completed application. If the 
Department fails to take timely action on an application for certification, the 
certification requirements of Section 401 of the Clean Water Act are waived. 

(2) DEQ's Certification for a project shall contain the following 
information: 

(a) Name of Applicant; 
(b) Project's name and federal identification number (if any); 
(c) Type of project activity; 
(d) Name of water body; 
(e) General location; 
(f) Statement that the project complies with applicable 

requirements of the Federal Clean Water Act; 

(g) Special conditions if necessary to assure compliance with 
Sections 301, 302 1 303, 306, and 307 of the Clean Water Act and state water 
quality requir~ments. 

(h) Findings that the proiept is gomp@tible with the local 
compr9hensiye plan and/or the statewide pJaoning gpals. except for those 
proiegts for which the Diyisioo of State tands cogrdinates the response. 

(3) If the applicant is dissatisfied with the conditions of any granted 
certification, the applicant may request a hearing before the Commission. Such 
requests for a hearing shall be made in writing to the Director within 20 days 
of the date of mailing of the certification. Any hearing shall be conducted 
pursuant to the rules of the Commission for contested cases. 

(4) Certifications granted pursuant to these rules are valid for the 
applicant only and are not transferable. 

Certification Delivery 

340-48-030 For projects where application for certification is filed 
directly with DEQ by the applicant, 'the DEQ certification will be returned 
directly to the applicant. For those applications that are coordinated by the 
Division of State Lands, DEQ certification will be delivered to the Division of 
State Lands for distribution to the applicant and the federal permitting 
agencies as part of the State of Oregon coordinated response. 

Denial of Certification 

340-48-035 If the Department proposes to deny certification for a project, 
a written notice setting forth the reasons for denial shall be served upon the 
applicant following procedures in OAR 340-11-097. The written notice shall 
advise the applicant of appeal rights and procedures. A copy shall also be 
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provided to the federal permitting agency. The denial shall become effective 20 
days from the date of mailing such notice unless within that time the applicant 
requests a hearing before the Commission or its authorized representative. Such 
a request for hearing shall be made in writing to the Director and shall state 
the grounds for the request. Any hearing held shall be conducted pursuant to 
the rules of the Commission for contested cases. 

Revocation or Suspension of Certification 

340-48-040 (1) Certification granted pursuant to these rules may be 
suspended or revoked if the Director determines that: 

(a) The federal permit or license for the project is revoked. 
(b) The federal permit or license allows modification of the project 

in a manner inconsistent with the certification. 
(c) The application contained false information or otherwise 

misrepresented the project. 
(d) Conditions regarding the project are or have changed since the 

application was filed. 
(e) Special conditions or limitations of the certification are being 

violated. 

(2) Written notice of intent to suspend or revoke shall be served upon the 
applicant following procedures in OAR 340-11-097. The suspension or revocation 
shall become effective 20 days from the date of mailing such notice unless 
within that time the applicant requests a hearing before the Commission or its 
authorized representative. Such a request for hearing shall be filed with the 
Director and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to the rules of the Commission for contested cases. 

GDC :t 
WT245.A 
Revised 1/3/ 85 

5-Div. 48 
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ATTACHMENT B 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVH!UE. PORTLAND, OR 97204 PHONE (503) 229-5696 

November 29, 1984 

MEMORANDUM 

Environmental Quality Commission 

Kent Ashbaker, Hearings Officer 

Public Testimony Regarding Proposed Rules which Establish 
Department Procedures for Certification of Federal Licenses 
or Permits Pursuant to Section 401 of the Federal Clean 
Water Act 

A public hearing was held in Room 1400 of the Yeon Building at 1 p.m., 
November 28, 1984. Other than members of the staff, there were five 
persons who attended the hearing, three of whom gave oral testimony. 
Previous to the hearing, the Department received written testimony from 
five public entities. A summary of attendees and other testimony 
received is as follows: 

Person gr Organization 

Oregon State Highway Division 
Deschutes County 
Washington County 
Coos County 
Baker County 
Oregon Shores Conservation 

Coalition 
Northwest Environmental Defense 

Center 
Portland General Electric 
Oregon Environmental Council 
Jack Churchill 
Land Conservation and Development 

Summary of Individual Testimony 

Written 
Testjmonv 

Yes 
Yes 
Yes 
Yes 
Yes 

Yes 

Yes 
No 
No 
No 
No 

Oral 
Testimony 

No 
No 
No 
No 
No 

Yes 

Yes 
No 
Yes 
Yes 
No 

Attended 
Hearing 

No 
No 
No 
No 
No 

Yes 

Yes 
Yes 
Yes 
Yes 
Yes 

The State Highway Division stated that as long as the rules proposed no 
change from existing procedures, they had no need to comment. 

Deschutes County was concerned that the present language in the draft rules 
would appear to allow the Division of State Lands to make the land use 
compatibility determination, rather than the local land use agency. They 
propose clarifying language to assure that it was the local land use agency 
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which determined consistency with acknowledged comprehensive plans or 
statewide planning goals. 

Washington County sent a letter of support for the draft rules. 

Coos County also questioned the language on land use compatibility. They 
requested that the language in the rules be changed to clarify the issue. 

Baker County also commented on the land use compatibility question. 
However, their primary concern was the apparent conflict of interest when 
the county is the applicant and also the agency which provides the land use 
compatibility determination. They suggested that an alternative mechanism 
be provided to remove that potential conflict of interest •. 

Mr. J. D. Smith, representing Oregon Shores Conservation Coalition, 
suggested that the rules were completely inadequate in their present form. 
He stated that the rules should include all the specific factors the 
Department would evaluate before certifying that the project would comply 
with applicable portions of the Federal Clean Water Act and State Water 
Quality Standards. He also stated that the rules should contain the 
specific criteria used in evaluating each of the established factors. 

Mr. Smith also suggested that the public should be involved in the 
evaluation procedure. At a minimum, the public participation procedures 
should be equivalent to those of the NPDES permitting process found in 

. OAR 340-45-035. 

Mr. Smith stated that the Department is currently in violation of Section 
303 of the Federal Clean Water Act in that the total maximum daily loading 
of pollutants has not been established for each of the state's.river 
basins. He suggested that that determination should precede or at least 
be concurrent with these rules. 

Mr. J. D. Smith also presented oral testimony for the Northwest 
Environmental Defense Center (NEDC). He said that NEDC supported the 
comments from the Oregon Shores Conservation Coalition. In addition, they 
requested that the Department send them extensive information regarding 
DEQ 1 s past certification procedures.including a copy of the technical 
evaluation of all certifications for the past 5 years and the public notice 
given. They also requested a list of all pending 401 certification 
requests. 

Jack Churchill testified.on behalf of himself. He requested that the rules 
specify that all facilities requesting certification be required to be in 
compliance with 208 plans. He also stated that the rules should contain 
what information DEQ would require of the applicant upon which DEQ would 
base its judgment as to the impact the facility would have on water quality 
standards and all beneficial uses. Benefits from any proposal must be 
compared to all potential impacts on water quality, not just those impacts 
related with point source discharges. 
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John Charles, representing Oregon Environmental Council, expressed the same 
concerns as expressed by ~.r. Smith and Mr. Churchill. Rules should contain 
criteria for evaluating compliance with 301, 302, 303, 306, and 307, of the 
Clean Water Act. He also stated that the Department should be developing 
river basin maximum daily loadings prior to or concurrent with these rules. 
Mr. Charles also requested that the rules provide a means f'or an aggrieved 
member of the public to appeal a certification which was improperly given. 

As there were no other persons desiring to testify, the hearing was closed 
at 2 p.m. It was announced that the hearing record would remain open for 
written comments until 5 p.m. No further written testimony was received. 

Charles K. Ashbaker:l 
WL3902 
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ATTACHMENT C 

Oregon Department of Environmental Quality 

A CHANCE TO CO~Ji"11!ENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WP.AT ARE THE 
HIGHLIGHTS: 

SPECIAL 
CONDITIONS: 

HOW TO COMMENT: 

WHAT IS THE 
NEXT STEP: 

. PUBLIC HEARING ON RULES FOR 
WATER QUALITY STANDARDS COMPLIA11CE CERTIFICATION 

Date Prepared: 
Notice Issued: 
Comments Due: 

10-8-84 
10-23-84 

11-28-84 
5 p. m. 

Any person or party applying for a federal agency permit or license to 
construct and/or operate facilities which may affect waters of the 
state and persons who use the waters of the state. 

The DEQ is proposing procedural rules for processing applications and 
issuing water quality standards compliance certifications for water 
related projects subject to federal agency permit or license. 
Projects include waterway fills, instream construction, hydroelectric 
projects, etc. 

Some federal agencies issue permits for facilities and activities in 
waters of the state that.result in discharges of materials that may 
po1rute the water. Consequently, Section 401 cf the Federal Clean 
Water Act of 1977, requires that· the applicant for such a federal 
permit must first obtain certification from the DEQ that there is 
reasonable assurance the proposed discharge or activity will ~ct 
violate applicable water quality requirements and standards. The DEQ 
must also provide procedures for public notice and public hearing of 
its actions. 

The proposed rules require a land use compatibility determination fer 
each project prior to certification. 

A public hearing will be held to receive oral comments on: 

Date: November 28, 1984 
Time: 1 p.m. 
Place: Room 1400, Yeon Building 

522 s:w. 5th, Portland, Oregon 

Written comments should be sent to the Department of Environnental 
Quality, Water Quality Division, P.O. Box 1760, Portland, OR, 97207. 

Any questions or requests for additional information should be 
directed to Glen Carter of the Water Quality Division, 229-5358 or 
toll free 1-800-452-4011. 

Once the public testimony has been received and evaluated, the rules 
will be revised if necessary, and then presented to the Environmental 
Quality Commission for adoption. d WT246 FOR FURTHER INFORMATION: 

P.O. Box 1750 
Portland, OR 97207 

ai1o:a2 

Contact the person or ct1vis1cn 1de11t1 fled 1 n tl'le pub11c notice by calling 229--5696 1n the Port!and .'.lr~a- To avoid 
long distance charge! 1'rom otner parts ot the state. call ~~and ask for the Department of 
Environmental Quality. 130· .; . ...: ·l'Jll .. ·,L •• 
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ATTAC!ll1ENT D 

STATEMENT OF NEED FOR RU!.EMAKING 

Pursuant to ORS 183,335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule. 

(1) Legal Authority 

ORS 468.020 authorizes the Commission to adopt rules necessary and 
proper in performing the functions vested by law in the Commission. 

ORS 468.730 authorizes the Commission to adopt the necessary rules to 
implement those provisions of the Federal Water Pollution control Act 
which are within the jurisdiction of the state. 

(2) Need for the Rule 

Under the Federal Water Pollution Control Act (Clean Water Act) the 
Department of Environmental Quality has the responsibility to review 
applications for a Federal license or permit to conduct any activity 
which may result in any discharge into navigable waters. After 
review, the Department must certify whether the discharge or activity 
will comply with effluent limitations, water quality standards, 
national standards of performance for new sources, and toxic and 
pretreatment standards. Rules are needed to establish procedures for 
applying for certification, providing for public input in the 
certification process, ~ddressing land use issues and concerns, and 
describing certification issuance, denial and appeal procedures. 

(3) Principal Documents Relied Upon in This Rulemaking 

a. ORS 468.020 
b. ORS 468. 730 
c, Federal Water Pollution Control Act (Clean Water Act) 

Title I'l, Section 401. 

LAND USE CONSISTENCY 

The proposed rules appear to affect land use and to be consistent with the 
Statewide Planning goals. 

Goal 6 (Air, Water and Land Resources Quality): This proposal is deemed to 
improve and maintain water quality and is consistent with the goal because 
the DEQ certification assures compliance with state and federal water 
quality standards and requirements, 

These rules are also deemed compatible with the Statewide Land Use Planning 
goals since they require an application for certification to contain a 
statement of land use compatibility from the appropriate planning agency. 

The rule does not appear to conflict with other goals. 
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Public comment on any land use issue involved is welcome and may be 
submitted in the same manner as indicated for testimony in this notice. 
It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting 
land use and with Statewide Planning goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflicts brought 
to our attention by local, state or federal authorities. 

FISCAL AND ECONOMIC IMPACT STATEMENT 

The proposed rules should have minimal impact on small businesses. The 
requirement for certification has been in effect for more than 10 years, 
and certifications have been routinely processed throughout this period. 
The rules codify the procedure that has evolved over time. This should 
make it easier for applicants to understand and meet requirements for 
certification. The rules clarify the requirement for land use consistency 
for projects to be certified. The rules benefit project applicants, 
including small businesses, by reducing the normal response time from 
1 year allowed by federal law to 90 days. 

GDC:l 
WL3639 
S£ptember 4, 1984 
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ATTACHMENT E 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VtCTOR AT!'tt'.:1-1 

(!("''""'"' 
522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OfQ.4f• 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. D, September 14, 1984, EQC Meeting 

Bequest for Authorization to Conduct a Public Hearing on 
Proposed Rules for Granting Water Quality Standards 
Compliance Certifications Pursuant to Section 401 of the 
Federal Clean Water Act 

Section 401 of the Federal Clean Water Act requires any applicant for a 
Federal license or permit to pr,ovide the licensing or permitting agency with 
a certification from that state that the project will comply with effluent 
limitations, water quality related effluent limitations, water quality 
standards and implementation plans, national standards of performance for 
new sources, and toxic and pretreatment effluent standards adopted pursuant 
to the Clean Water Act. 

The Department has been implementing this section of the federal law without 
having adopted procedural rules regarding certification. Recently, numerous 
applications for certification of projects subject to licensing by the 
Federal Energy Regulatory Commission have demonstrated the need to clarify 
procedures for receiving applications and processing certifications pursuant 
to Section 401 of the Clean Water Act. In particular, the Department's 
Agreement for Coordination with the Land Conservation and Development 
Commission (LCDC) identifies Section 401 Certification as an activity 
affecting land use and thus requires a determination of consistency prior 
to issuance of certification. Procedures need to be clarified regarding 
this determination. 

Until recently, nearly all requests for certification have been for projects 
in navigable waters or adjacent wetlands requiring permits from the U.S. 
Army Corps of Engineers or from the U.S. Coast Guard for structures that may 
impact navigation. For these applications, the State of Oregon has a well 
established agency coordination program where the Division of State Lands 
receives applications from the applicant (by way of the Federal Agency), 
distributes them to state natural resource agencies for review and comment, 
and compiles comments into a coordinated state response to the applicant. 
Under this coordinated program the federal agency issues public notice of 
the project on behalf of all of the agencies. DEQ's notice of request for 
certification is circulated with the package by the Federal Agency. DEQ's 
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certification is forwarded to the Division of State Lands. 
response is then released when agency comments are compiled 
is determined to be compatible with land use requirements. 
been quite efficient and effective. 

The coordinated 
and the project 
This process has 

Alternatives and Evaluation 

There are two basic alternatives available at this time. The easiest would 
be to continue present procedures with some administrative clarification 
regarding land use compatibility statements, but without adopting rules. 

While this may be satisfactory in most cases, there will likely be times 
when such informal procedures will lead to problems--particularly if a 
certification is challenged. This alternative is not recommended. 

The recommended alternative is to adopt procedural rules which clearly 
define the procedure for receiving applications, giving public notice as 
required by Section 401 of the Clean water Act, and issuance or denial of 
certification. 

Draft rules have been developed which define the minimum information needed 
to constitute a complete application. In addition t~ the applicant's normal 
project descriptive information, the rules require submittal of a stata~ent 
from the appropriate local planning jurisdictiori that the project is eithBr 
compatible with the acknowledged local comprehensive plan, or is consistent 
with statewide planning goals if the local plan is not acknowledged. 

The rules also provide that failure to complete an application or supply 
requested additional information will be grounds for denial of 
certification. 

DEQ's Cocrdination Agreement with LCDC anticipated that DEQ may in some 
instances need to proceed to review an application without a land use 
determination from the local agency. In such case, DEQ's action would be 
conditional upon the applicant obtaining such a statement prior to 
initiating work. This process was necessary in the beginning when most 
jurisdictions were fully involved in plan preparation and unable to promptly 
respond to requests for compatibility determination. Since most 
jurisdictions now have acknowledged plans, and the local planning agencies 
are better able to review and respond to proposals, it is appropriate to 
make the land use statement a necessary part of a completed application. 
DEQ does not propose to grant certification without the local land use sign 
off, 

The draft rules further describe public notice procedures and procedures 
for issuance, denial, revocation and suspension of certification. The 
federal law allows up to one year to process certifications; if action is 
not complete within that time, the certification requirement is waived. 
The Department proposes to act within 90 days. This allows for receiving 
applications, forwarding notice to the Secretary of State Bulletin 10 days 
in advance of the nearest publication date (1st or 15th of each month), 
30 days notice period for public comment and approximately 30 to 45 days 
for evaluation of comments and final action by the Department. A process 
is also provided for extending the period for action beyond 90 days where 
necessary to allow Eor hearing, submittal of additional information or other 
cause. 
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Draft rules have been written to formalize and continue the present 
streamlined procedure for coordinated agency response through the Division 
of State Lands for U.S. Corps of Engineers and U.S. Coast Guard permit 
applications as an exception to the normal process. 

The following is a brief outline of the proposed rules: 

48-005 

48-010 

48-015 

48-020 

48-025 

48-035 

48-040 

Summation 

Purpose 

Definitions 

Certification Required--describes situations where certification 
will be required. 

Application for Certification--describes conten.ts of a complete 
application, including requirement for land use compatibility 
statement, and public no.tice requirements. Describes procedures 
for requesting a hearing on any application. Describes alternative 
procedure for applications processed through Division of State 
Lands Coordination program. 

Issuance of Certificate--describes time limits for processing 
completed applications, the form of certification, and procedures 
for appealing the conditions of granted certifications. 

Certification D.elivery--describes procedure for forwarding 
certificates to applicant or Federal permitting agency. 

Denial of Certification--describes procedure for denial of 
certification, notification of applicant, and appeal. 

Revocation or Suspension of Certification--describes conditions for 
revocation or suspension of certification and procedures for 
notification and appeal. 

1. Section 401 cf the Federal Clean Water Act requires cpplicants for 
Feder·al permits and licenses to obtain certification from the State that 
the proposed activity will comply with water quality requirements and 
standards. 

2. The Department has been processing applications for certification since 
the Clean Water Act was passed, relying on the language of the Federal 
Statute to guide the process rather than specific rules adopted by the 
Commission. 

3. Recent changes in the number and nature of applications as well as the 
need to clarify land use compatibility requirements have demonstrated 
the need for clarification of application processing procedures by 
adoption of specific procedural rules. 
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Director's Recommendation 

Based on the Summation, it is recommended that the Commission authorize the 
Department to conduct a public hearing on proposed rules for certification 
of compliance with Water Quality Requirements and Standards pursuant to 
Section 401 of the Federal Clean Water Act as contained in Attachment 1. 

Attachments: 3 
1 • Draft Rules 
2. Public Notice 
3. Statement· of Need 

Glen D. Carter 
229-5358 
WL3640 
September 4, 1984 

Fred Hansen 
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ATTACHMENT F 

Department of Energy 
LABOR & INDUSTRIES BUILDING, ROOM 102, SALEM, OREGON 97310 PHONE 378-4040 

TOLL FREE 1-800-221-8035 

January 3, 1985 

Fred Hansen, Director 
Department of Environmental ()Jality 
P;o. Box 1760 
Portland, OR 97207 

RE: Draft ·Rules, Chapter 340, Division 48 

Dear Fred: 

This letter is to urge a revision in your proposed rules. Section 
340-48-020(2)(h) of that draft provides that a.complete application for 
certification must contain "a statement from the appropriate local 
planning agency that the project is compatible with the acknowledged 
local comprehensive plan or that the project is consistent with 
state-wide planning goals if the local plan is not acknowledged." We 
support that approach as a way of ensuring local input into the 
certification process and ultimately into the federal permitting 
process. This is of particular concern with respect to hydroelectric 
projects under the jurisdiction of the Federal Energy Regulatory 
Corrmission (FERG). 

We believe that this approach would also be useful as a means of ensuring 
other state agency input into the process as well. We would urge the 
Corrmission to condition its certffication upon receipt of appropriate 
state agency endorsements, especially for Energy Facility Siting Council 
approval of hydroelectric projects larger than 25 megawatts. For this 
reason, we suggest the following additional language for OAR 
340-48-020(2). 

"( i) a complete application for certification must contain a 
certificate or permit from the Energy Facility Siting Council for 
projects 1 arger than 25 megil'f1atts." 
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This lanquage will ass11re that existing state statutory reQJirements are 
effectively implemented. 

For example, ORS 469.310 provides the following: 

In the interests of the pubic health and the welfare of the people of 
this state, it is the declared public policy of this state that the 
siting, construction and operation of energy facilities shall be 
accomplished in a manner consistent with protection of the public 
health and safety and in compliance with the energy policy and air, 
water, solid waste, land use and other environmental protection 
policies of this state. It is, therefore, the purpose of ORS 469.300 
to 469.570, 469.590 to 469.621, 469.930 and 469.992 to exercise the 
jurisdiction of the State of Oregon to the maximum extent permitted 
by the United States Constitution and to establish in cooperation 
with the Federal Government a comprehensive system for the siting, 
monitoring and regulating of the location, construction and operation 
of all energy facilities in this state. [Formerly 453.315] 

Further, ORS 469.520 requires that rules and actions of other state 
agencies be consistent with this policy. Finally, ORS 469.400(5) 
requires that approval of permits for energy facilities by state and 
local agencies must be consistent with site certificate decisions of the 
Energy Facility Siting Council. 

This is an issue of great importance to the state and its citizens. In 
order for the state to play a meaningful role in the federal decision 
making process on hydroelectric facilities, the state must have an 
effective instrument for coordinated review of these facilities. We 
believe that section 401 certification is such an instrument. It could 
be strengthened further by explicitly including the Energy Facility 
Siting Council approval as a prerequisite to issuance of the section 401 
certification. 

Thank you for your consideration of these comments. 

LF:kk 
83851 
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VICTOR ATIYEH 
GOVERNOR 

OEQ-46 

ATTACHMENT C 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMO 

TO: Environmental Quality Commission DATE: October 30, 1985 

FROM: Kent Ashbaker, Hearings Officer 

SUBJECT: PUBLIC HEARING REGARDING REVISIONS OF PROPOSED RULES WHICH 
ESTABLISH DEPARTMENT PROCEDURES FOR CERTIFICATION OF FEDERAL 
LICENSES OR PERMITS PURSUANT TO SECTION'401 OF THE FEDERAL 
CLEAN WATER ACT. 

The draft rules were originally proposed and presented at a public hearing 
November 28, 1984. Since that hearing, the Legislature promulgated HB 2990 
(now Chapter 56 9, Oregon Laws 1985), which defines certain requirements 
regarding the review of hydroelectric projects. Sections were added to the 
proposed rules to address the requirements of HB 2990. 

Because of the significant changes made in the proposed rules, another 
hearing was scheduled and held on October 8, 1985. The hearing was held in 
Room 1400 of the Ye on Building at 10: 00 a. m. There were five persons who 
attended the hearing, as follows: 

Jake Szramek, 
Cyndy Mackey 
Stan Katkansky 
Hunter Emerick 
Ken Carlson 

Department of Water Resources 
Northwest Environmental Defense Center 
Portland General Electric Company 
Attorney, Klamath Falls 
Beak Consultants, Portland 

Cyndy Mackey, representing NEDC, was the only one who gave oral testimony. 
Written testimony was received from the following: 

Cyndy Mackey NEDC 
City of Klamath Falls 
Representative Carl Hosticka 
Department of Land Conservation and Development 
Baker County 
Water Resources Department 
Department of Energy 

With only one person testifying, the hearing was closed at 10:30 a.m. The 
record was left open until October 10 at 5:00 p.m. to receive written 
testimony. 
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Summary of Individual Testimony 

Cyndy Mackey, representing NEDC, testified that they have no difficulty 
with the way the 401 rules are written. They want some assurance that the 
DEQ staff will interpret the rules such that they comply with the intent 
of the Clean Water Act; specifically, to the consideration of designated 
use and water quality criteria. They also presented for the record a 
series of issues and answers sent them by EPA in response to specific 
questions regarding designated uses. 

Through their attorneys, the City of Klamath Falls submitted written 
documents which object to certain parts of the rules. They challenge the 
use of the term "activity" in Section 340-48-015. They contend that 
Section 401 of the Clean Water Act only pertains to discharges, not 
activities. Further, they contend that certain sections of the rules, 
namely 340-48-020(2){h) and 340-48-025(2){f) which require land use 
compatibility certification, and 340-48-025(2) (g)(D) which requires a 
project to be consistent with standards of other state and local agencies, 
are invalid with regard to the Salt Caves Project. They incorporate by 
reference the City's September 20, 1985, "Petition for Declaratory Ruling 
as to Non-Applicability of Laws, Regulations and Standards to Section 401 
Certification of Salt Caves Project; Petition for Rulemaking; Request for 
Hearing; Request for Stay. 11 

Representative Carl Hosticka suggested two changes to bring the proposed 
rules into conformance with HB 2990. First, that for hydroelectric 
projects, notification of adjacent property owners be made part of the 
public notice procedures and, second, that the language of HB 2990 does 
not allow the Department to waive certification of hydroelectric projects. 
They must be certified or denied. 

Jim Knight of the Department of Land Conservation and Development submitted 
a marked up copy of the proposed rules, with some minor housekeeping 
changes. 

Baker County requested that the rules contain language which allow the land 
use jurisdictions to sign off compatibility for more than one competing 
application without indicating preference as to which application will be 
awarded the FERC license. They indicated that that should avoid a conflict 
of interest if the land use agency is one of the applicants. 

The Water Resources Department suggested two minor changes in the rules: 

340-48-020( 2) (h) 

Cities that make application for hydrolicenses should be treated the 
same as counties in that the land use compatibility question will be 
determined by LCDC, 

340-48-020(7)(i) and 025{2){g)(c) 

Change the reference of Water Policy Review Board to the Water 
Resources Commission 

The Department of Energy stated that to be consistent with current 
interagency agreements, all applicants who require both a 401 
certification and a site certificate should meet the siting standards 
before they are granted a 401 certification. 

CKA:m 
WM671 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item N, November 22, 1985, EQC Meeting 

Petition for Declaratory Ruling by Brazier Forest Products 
as to the Applicability of ORS 459.005 to 459.285 and OAR 
Chapter 340. Division 61 to its Storage Pile of Sawmill 
Residual Material. 

Several months ago, Department staff discovered what appeared to be a 
typical woodwaste disposal site at a sawmill located near Molalla, in 
Clackamas County. The facility is operated by Brazier Forest Products of 
Oregon, Inc. (hereafter referred to as "Brazier"). The "disposal site" 
consists of sawdust, bark, scrap wood, soil, rock and some tires and metal, 
covering about one acre and measuring from two feet to twelve feet in 
depth. A company representative stated that the site has been used since 
the early 1970 1 s. 

By letter dated July 15, 1985, the Department notified Brazier that the 
"disposal site" required a solid waste disposal facility permit, in 
accordance with ORS 459.205. Brazier was asked to submit an application 
for a permit by September 15, 1985. 

In response, the Department received a petition for Declaratory Ruling, 
dated September 17, 1985, from John c. Caldwell, on behalf of Brazier (copy 
attached). The petition seeks a ruling with respect to the applicability 
of ORS 459.005 to 459.285 and OAR Chapter 340, Division 61 to Brazier's 
pile of sawmill residual materials. The petition contends that the 
material is not "waste" or "solid waste" because it has economic value. 
Futhermore, that if the material should be determined to be solid waste, 
that the pile is exempt from the permit requirement, by virtue of OAR 340-
61-020(2) (d). This citation exempts "facilities which receive only source 
separated, recyclable materials excluding putrescible materials. 11 The 
specific ruling requested by the petition is that Brazier is not required 
to obtain a permit from the Department. 

Pursuant to ORS 183.410 and OAR 340-11-062, the Commission may, at its 
discretion, issue a declaratory ruling with respect to the applicability, 
to any person, property or state of facts, of any rule or statute 
enforceable by the Department or Commission. The procedure for making such 
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a ruling is to first conduct a hearing on the matter. The Department's 
rules require that, within 30 days after a petition is filed, the 
Department must notify the petitioner of the Commission's decision to not 
issue a Declaratory Ruling or notify the petitioner that a hearing has 
been scheduled. In this case, the petitioner (Brazier) has agreed to waive 
this 30-day time limit, since the Commission was not scheduled to meet 
within 30 days of the date when the petition was filed. A copy of this 
waiver is attached. 

The terms "solid waste", "waste", "disposal site" and "resource recovery" 
are defined in ORS 459.005 as follows: 

1. "Solid waste" means "all putrescible and nonputrescible wastes, 
including but not limited to ••• industrial. •• wastes •••• " 

2. "Waste" means "useless or discarded materials." 

3. "Disposal site" means "land and facilities used for the disposal, 
handling or transfer of or resource recovery from solid waste •••• " 

4. "Resource recovery" means "the process of obtaining useful material 
or energy from solid waste •••• " 

ORS 459.205 requires each person owning or controlling a solid waste 
disposal site to obtain a permit from the Department. 

Woodwaste from Oregon's wood products industries began to be a solid waste 
management issue in the late 1960's and early 1970's. Prior to that time, 
woodwaste was typically burned in "wigwam" burners. With the passage of 
the Clean Air Act and other air pollution control legislation, however, 
these burners were phased out and woodwaste disposal sites began to appear 
throughout the state. 

The disposal sites soon became a concern to the Department for a variety of 
reasons. Woodwaste was often dumped indiscriminantely and many disposal 
sites received little or no attention. Water quality problems were 
created when leachate or contaminated drainage from woodwaste entered 
public waters. The leachate has a significant chemical oxygen demand and 
contains lignins, tannins and other contaminants that can affect the color, 
taste, odor and hardness of water. The leachate from Western Red Cedar 
bark is toxic to fish fry in only very small quantities. Poorly compacted 
woodwaste landfills have also been sources of spontaneous fires and 
landslides. 

The Department's rules have required permits for industrial waste disposal 
sites since the early 1970's. Currently, there are 103 industrial waste 
sites under permit statewide. Ninety of these receive woodwaste, either 
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exclusively or in combination with lesser amounts of other mill waste. 
The woodwaste typically consists of sawdust, bark and small, irregular 
pieces of wood contaminated with soil and rock. In a few cases, metals, 
chemical residues and other contaminants may also be present. 

Evaluation 

The basic issues in this matter are (1) at what point does a material 
become "waste" and (2) to what degree should the Department regulate 
beneficial uses of waste. These issues are not new and have been 
considered by the Commission on at least three previous occasions. On 
January 22 and March 5, 1982, the Department requested policy guidance from 
the Commission concerning beneficial uses of solid waste. The primary 
issue was whether or not a fence constructed of used automobile tires 
constituted a "disposal site" and, if so, whether or not a permit from the 
Department was required. However, the discussion included beneficial uses 
of solid waste in general. On June 29, 1984, the commission adopted 
amendments to the Department's solid waste management rules concerning the 
regulation of facilities which receive only source separated recyclable 
materials. Copies of the staff reports for those meetings are attached. 

Brazier's first contention is that the material in question is not "waste" 
because it has or may have economic value. Brazier admits that the 
material currently is "not immediately marketable" but they contend that it 
will have value for horticulture or landscaping purposes, if it is first 
allowed to decompose naturally. 

As part of its investigation into the tire fence matter in 1981-1982, the 
Department obtained a formal legal opinion from the Attorney General (copy 
attached). This opinion clearly indicates that in determining whether or 
not a material is a "waste", the economic value of the material (if any) is 
irrelevant. In the opinion of the Attorney General, a material is a 
"waste" if it has "lost its value for the purposes for which it was 
intended by the prior owner and is now fit only (if for anything) for 
remanufacture into something else or some other use which differs 
substantially from its original use. 11 In addition, this legal opinion 
states that land and facilities used to receive and store waste materials, 
from which saleable products will be made or extracted, including source 
separated recyclable material, constitute a "disposal site" as defined in 
ORS 459.005. 

In this case, Brazier obtains logs for the purpose of manufacturing 
lumber. The residual bark, sawdust and small, irregular wood pieces, 
contaminated with soil and rock, are worthless for the purpose of making 
lumber and have value or potential value only for horticulture or 
landscaping purposes. Therefore, in accordance with the Attorney General's 
opinion, the material is "solid waste" and the area where it is stockpiled 
is a "disposal site." 
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On March 3, 1982, the Commission voted to concur with the Department's 
proposal to "regulate the storage of solid waste in cases where waste is 
stored for more than six months and there is no clear evidence that the 
waste will be used productively or where the nature, amount or location of 
the stored waste is such that, in the Department's opinion, it constitutes 
a potential environmental problem. 11 Brazier indicates that its storage 
pile has been in existence since the early 1970's and they have presented 
no evidence that any of the material has ever been marketed. 

Brazier's second contention is that the storage site is exempt from the 
permit requirement, in accordance with OAR 340-61-020(2)(d), because it 
receives only source separated recyclable materials which presumably are 
not putrescible. It appears to the Department that Brazier has made no 
attempt to separate these wastes from other wastes or from contaminants. 
The wastes are simply scooped up as they are produced and then dumped at 
the disposal site. A review of the staff report for the Commission's 
June 29, 1984 meeting, at which this rule was adopted, indicates that the 
intent was only to exempt recycling depots or related facilities that pose 
no significant threat to the environment. 

The Brazier site is located within about 30 feet of a watercourse and 
within 1/4 to 1/2 mile of several residences. Neighbors have expressed 
interest in the site and concern that it be appropriately regulated. 
Leachate has been observed at the site and there is a potential for surface 
water or groundwater contamination. Brazier's activities are typical of 
the many other sawmill residue disposal sites of concern to the Department 
and regulated by permit, and should not be exempted. Regulation by permit 
would not necessarily prevent any future beneficial uses of the waste 
materials. 

The Commission may, at its discretion, authorize a hearing and issue a 
Declaratory Ruling as to the applicability of the statutes and rules to 
Brazier. The Department believes that such an action is unnecessary. 
Brazier's situation is not unique and there are no new issues to be 
considered. Brazier's "storage site" is typical of 90 others currently 
under permit. The two primary issues in this case have previously been 
considered by the Commission and the Attorney General. The Commission has 
previously agreed with the Department's policy concerning the regulation of 
storage sites. Accordingly, the Department recommends denial of Brazier's 
request for a Declaratory Ruling. 

Summation 

1. Brazier Forest Products of Oregon, Inc. (Brazier) operates a sawmill 
near Molalla, Oregon. The operation generates residual materials 
which the company is accumulating on a one-acre site on its property. 
This practice has been occurring since the early 1970's. 
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2. State law defines the terms "solid waste" and "disposal site" and 
requires that operators of solid waste disposal sites obtain a permit 
from the Department. 

3, Brazier has petitioned the Commission for a Declaratory Ruling as to 
the applicability of the statutes and the Department's solid waste 
management rules to its practices. Brazier contends that a permit 
from the Department should not be required. 

4. The Commission may issue a Declaratory Ruling, at its discretion, in 
accordance with ORS 183.410 and OAR 340-11-062. 

5. The Commission has considered the issue of regulation of beneficial 
uses of solid waste on at least three previous occasions. In 
addition, the Attorney General has previously issued a formal legal 
opinion on this matter. 

6. The Department believes that there are no new issues to consider and 
that Brazier's situation is not unique. It is typical of 90 other 
woodwaste facilities currently under permit. Accordingly, the 
Department believes that going through the Declaratory Ruling process 
would be futile. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission not issue a 
Declaratory Ruling to Brazier Forest Products of Oregon, Inc. 

Attachments I. 

ZF455 

II. 
III. 
IV. 

v. 
VI. 

William H. Dana:f 
229-6266 
October 29, 1985 

~I~ 
Fred Hansen 

Petition for a Declaratory Ruling, dated September 17 1 

1985, from John C, Caldwell 
Agenda Item O, January 22, 1982 EQC meeting 
Agenda Item J, March 5, 1982 EQC meeting 
Legal Opinion from Attorney General Dave Frohnmayer, dated 
0ctober26, 1981 
Agenda Item K, June 29, 1984 EQC meeting 
Waiver letter from John C. Caldwell, dated October 18, 
1985 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
1 

of the 
2 

State of Oregon 
3 

In the matter of the application 

6 

4 of Brazier Forest Products of 
Oregon, Inc., an Oregon 
corporation, for a declaratory 
ruling as to the applicability of 
ORS 459.005 to 459.285 and 
Chapter 340, Division 61, OAR to 
the storage of residual materials 
from its sawmill 

5 

7 

PETITION FOR 
DECLARATORY RULING 

8 

9 1. Petitioner, Brazier Forest Products of Oregon, Inc. is a 

10 corporation with mailing address of P. O. Box 330, Molalla, 

11 Oregon 97038. 

12 2. Petitioner maintains a sawmill near Molalla in Clackamas 

13 County, Oregon. Said sawmill, in the course of manufacturing of 

14 lumber, produces sawdust, barkchips, and dust and other small 

15 irregular items of wood which are not immediately marketable. 

16 Petitioner stores said material on its property. As the wood 

17 material breaks down from natural action, it becomes valuable 

18 for horticultural purposes. There is a regular market for the 

19 by-products of sawmills, such as sawdust, barkchips and the like 

20 for horticultural and landscaping purposes. 

21 3. A claim has been made that said materials constitute waste 

22 as defined in ORS 459.005 to 459.285 and in Chapter 340, Division 

23 61 OAR. Petitioner seeks a declaratory ruling with respect to 

24 the applicablity of said statutes and regulations to its storage 

25 pile of sawmill residual products. 

26 4. Petitioner contends that the material stored is not waste 

Page 1 - PETITION FOR DECLARATORY RULING 

HIBBARD, CAL.DWELL, BOWERMAN, SCHULTZ Be HERGERT, P.C. 
ATTORNEYS AT LAW • P,O, BOX IUl7, OREGON CITY, OREGON 97045 •ISOlj eso~szoo 
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or solid waste because it has economic value. In the 

alternative, petitioner contends that if the materials stored 

should be determined to be waste (which is specifically denied by 

petitioner), that the storage site is exempt from the requirement 

of a permit pursuant to OAR 340-61-0202(d). The declaratory 

ruling requested will eliminate any necessity on the part of 

petitioner to obtain a permit for solid waste storage if favor-

able to petitioner. 

5. The specific ruling requested by petitioner is that peti-

tioner is not required to obtain a permit under OAR 340-61-020(1) 

for the above-referred to storage site. 

12 6. Donalda Porter whose address is c/o John Lowe, Attorney at 

13 Law, 2941 Warner Milne Road, Oregon City, Oregon 97045 has a 

14 special interest in the requested declaratory ruling as shown by 

15 a letter from Mr. Lowe written on her behalf dated February 4, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

1985 to the Department. 

DATED this /7{ day of -~~ , 1985. 

HIBBARD, CALDWELL, BOWERMAN, 
SCHULTZ & HERGERT 

By~~i:-22~=f_~·~·~~·~~~-~··~~= 
Jo. Caldwell, OSB # 50015 
~rk I. Balfour, OSB #79152 

Of Attorneys for Petitioner 

2 - PETITION FOR DECLARATOR~ RULING 
HIBBARD, CALDWELL, BOWERMAN, SCHULTZ 8: HERGERT, P.C. 

ATTORNEYS AT LAW • P,O, BOX 11117, OREGON CITY, OREGON !17045 •lso3j 11511·5200 
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Mm'JRANPUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item 0, January 22, 1982, EQC Meeting 

Background 

Informational Report: Attorney General's Opinion Concerning 
Solid Waste Disposal and Resource Recovery from Solid waste 

The following report is being presented at the Department's initiative to 
inform the Conmission of a recent Attorney General's opinion and to seek 
the Conmisssion's concurrence with the Department's intended course of 
action relative to this opinion. 

ORS 459.005 broadly defines both "Solid waste" and "Solid Waste 
Disposal" to include virtually all discarded materials and a wide range of 
waste management activities. For example, the definition of "Disposal 
Site" includes not only landfills, incinerators, etc., but also facilities 
where recycling, salvaging or reuse of solid waste occurs. Traditionally, 
however, the Department has limited its regulatory activities to the more 
conventional f orrns of solid waste disposal and has only attempted to 
regulate productive uses of solid waste where there is some clear threat to 
public health or the environment. 

Recently the Department has received a number of complaints concerning an 
individual in Yamhill County, William C. Remoir, who is constructing a 
fence around his farm with scrap automobile tires. Also, the Solid waste 
Division recently received several inquiries from entrepreneurs and 
regional staff regarding permit requirements for facilities which are 
producing fuel or other marketable conmodities from scrap tires and for 
sites at which tires are being stored for such purposes. In addition, 
there has been a long standing debate concerning the degree to which the 
Department should regulate recycling and resource recovery from municipal 
solid waste in general. 

DE0.-46 
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In order to clarify legislative intent in these areas the Department 
requested and obtained a formal legal opinion from the Attorney General · 
(copy attached) • The opinion confirms that the Department has broad 
authority in the area of solid waste management and potentially could 
greatly increase both the nurrber and types of activities which it 
regulates. For example, the Department apparently could regulate such 
things as newspaper collection boxes, the entire waste paper and scrap 
metal industry, the collection and reprocessing of beverage containers 
under the Bottle Bill, second hand or resale shops, Goodwill Industries, 
etc. In addition, the Department was advised that it could prohibit the 
landfilling of materials which are readily recyclable or reusable. 

The Department obviously does not intend to exercise the full range of 
authority which this legal opinion suggests may be available. The 
opportunity to use discretion in the application of regulatory authority is 
well documented in legal precedent. Specifically, the Department intends 
to continue the current policy of routinely regulating the more 
conventional forms of "disposal" such as landfilling, open burning and 
incineration and not regulating productive uses of solid waste (i.e., 
"Resource Recovery" as defined in ORS 459.005) unless there is a potential 
threat to i;;ublic health or the environment. For example, a facility 
processing municipal garbage would normally be regulated, but a paper 
baling operation would normally not be regulated. 

In regard to the tire situation in Yamhill County, staff of the Willamette 
Valley Regional Office have inspected the site and confirmed that the 
accumulated tires are in fact being used to construct a fence by stacking 
and interlacing (some complainants initially alleged that Mr. Remoir was 
merely accepting tires for a fee and had no intention of constructing a 
fence). Also, the staff noted that the location of the property is such 
that tires are not likely to escape to i;;ublic waters. 

The staff did not observe mosquito breeding or any evidence that rodents 
were using the tires for harborage. This is not to say that such 
activities won't occur. It is the staff's opinion, however, that there are 
many other natural sources of mosquito breeding and rodent harborage in the 
area that would be equally attractive to vectors. In short, the staff do 
not believe that the presence of vectors in itself is cause for DEQ action. 
Nor is the fact that the tires, if ignited, can bum persistently and 
generate dense smoke necessarily a cause for DEQ action. Traditionally, 
vector control and fire control have been the responsibility of local 
agencies and/or other state agencies. 

In general, the Department views the tire fence as a matter of land use and 
aesthetics rather than environmental quality. While we may sympathize with 
neighbors who find the fence unsightly and fear that it may adversely 
affect property values and/or be an additional source of vector problems, 
we have not found that the fence poses any significant threat to the 
environment. Therefore, we are proposing not to initiate any enforcement 
action against Mr. Remoir at this time, particularly in view of recent 
staff reductions. 
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Finally, Yamhill County recently adopted an ordinance specifically to 
regulate tire fences. We understand that Mr. Remoir applied for a permit 
to extend his fence under this ordinance and that the application was 
denied. We also understand thp.t the county is not proposing to make 
Mr. Remoir remove or alter his existing fence. 

For reasons similar to those related above, the Department is also 
proposing not to routinely require permits from other individuals who are 
using solid waste for productive purposes. The decision to regulate or not 
to regulate will be made on a case-by-case basis with environmental impact 
being the major consideration. 

In regard to storage, the Department proposes to continue to consider the 
long term (more than six months) accumulation of solid waste of any type to 
constitute "disposal," unless the property owner or person in control of 
the waste can reasonably demonstrate that the material is being or will be 
used productively. Short-term accumulation of solid waste may also be 
subject to regulation if the nature, amount or location of the accumulated 
waste is such that, in the Department's opinion, it constitutes a potential 
environmental problem. In either case, such " disposal sites" may be 
required to obtain a permit or to otherwise comply with the Department's 
rules as circumstances so warrant. For example, at a site where tires are 
being accumulated and where there is no clear evidence that the tires will 
be used productively, the Department would typically require that some 
spacing be provided for fire protection and that the tires ultimately be 
buried or removed. 

The issue of prohibiting the landfilling of readily recyclable solid waste 
is one that the Department is not prepared to deal with at this time. This 
concept is one that deserves considerable thought and deliberation. It is 
the Solid Waste Division's intent to explore it with industry, local 
government, our citizen's advisory group and others before proposing a 
course of action. The Department may be returning to the Commission in 
the near future to discuss this matter in greater detail. 

Director's Recorrnnenaation 

It is recornnended that the Commission concur in the following course of 
action to be pursued by the Department: 

1. Continue to regulate solid waste disposal in its traditional sense, 
including but not limited to landfilling, open burning, incineration 
and composting. 

2. Continue to regulate "Resource Recovery" as defined in ORS 459.005 
only where there is a potential threat to public health or the 
environment. 

3. Not initiate any enforcement action at this time against Mr. William 
c. Remoir for construction of a tire fence, based on the information 
currently available to the Department. 
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4, Continue to regulate the storage of solid waste in cases where waste 
is stored for more than six months or where the nature, amount or 
location of the stored waste is such that, in the Department's 
opinion, it constitutes a p:itential environmental problem. 

5. Explore the concept of prohibiting the disposal of certain readily 
recyclable materials at landfill sites with affected parties and 
rep:>rt back to the Corrmission in the future. 

William H. Young 

Attachment: Attorney General's Opinion No, 8069 

w. H. Dana:hc 
SH202 
229-6266 
January 6, 1982 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Connnission 

Director 

Agenda Item No. J, March 5, 1982, EQC Meeting 

Information Report: SupPlemental Material Concerning 
Attorney General's Opinion on Resource Recovery from Solid 
Waste. 

At the Connnission's January 22, 1982 meeting, the staff reported on a 
recent Attorney General's opinion concerning resource recovery from solid 
waste. 

The staff described the possible implications of this opinion and presented 
a proposed course of action for dealing with small scale resource 
recovery/recycling activities. Because of the wide range of activities 
and facilities that could fall within this broad definition, the staff 
proposed that the Department would normally regulate only those practices 
and facilities which clearly posed a potential threat to public health 
or the environment. In addition, several citizens testified to the 
Commission and requested that the Department take action against an 
individual who had constructed a fence from used automobile and truck 
tires. 

The Conunission accepted the staff's report and asked the staff to report 
back at this meeting with more detailed information on the implications 
of attempting to regulate resource recovery facilities. 

Discussion 

Under Oregon law (ORS 459.005), "solid Waste Disposal Site• means "land 
and facilities used for the disposal, handling or transfer of, or resource 
recovery from solid wastes • Under the same statute, "Resource 
Recovery• is defined to include: 

(a) "Energy recovery," which means "recovery in which all or a part 
of the solid waste materials are processed to utilize the heat 
content, or other forms of energy, of or from the material." 
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(b) "Material recovery," which means "any process of obtaining from 
solid waste, by presegregation or otherwise, materials which 
still have useful physical or chemical properties after serving 
a specific purpose and can, therefore, be reused or recycled for 
the same or other purpose.• 

(cl "Recycling," which means "any process by which solid waste 
materials are transformed into new products in such a manner 
that the original products may lose their identityi• and, 

(d) "Reuse,• which means "the return of a commodity into the economic 
stream for use in the same kind of application as before without 
change in its identity.• 

ORS 459.205, requires that no person shall establish, operate or maintain 
a •solid Waste Disposal Site" without first obtaining a permit from the 
Department. Accordingly, the Department could initiate enforcement action 
against a wide range of individuals and facilities who are using or dealing 
in used goods. In an attempt to quantify the potential impact of such 
action, the staff has made a brief survey of known low technology "Resource 
Recovery• facilities. The results of that survey are as follows: 

1. There are currently 267 recycling depots and markets around the state 
registered with the Department's Recycling Information Office, 
including 157 in the Portland metropolitan area. In addition, there 
are innumerable newpaper drop-off boxes located around the state. 

2. . Statewide there are five firms, three in Portland, one in Eugene and 
one in the Coos Bay area that receive scrap tires and process them 
into fuel or other usable products. 

3. The Oregon Gasoline Dealer's Association estimates that there are 
between 1,800 and 1,900 service stations statewide. Pacific Northwest 
Bell's Business to Business Yellow Pages lists 102 tire dealers in 
Oregon. It is the staff's experience that virtually all such 
facilities have accumulations of scrap tires that range in number 

4. 

from a few to several hundred. At least two of the larger tire 
centers, the Les Schwab facility in Prineville and the Steve Wilson 
facility in White City, have accumulations substantially greater 
than 10,000. 

Tires are commonly used by farmers statewide as weights to hold down 
silage covers and as barriers around corrals and livestock holding 
areas. The number of tires used on a farm may vary from a few to 
several hundred. As reported to the Commission in January, one farmer 
in Yamhill County has constructed a livestock control fence involving 
30,000 or more tires. Staff has also observed similar, but less 
extensive fences, on farms in Benton and Clatsop Counties. An article 
in the December 1981 issue of Solid waste Management magazine reports 
that the Oklahoma Rubber Fence Company, Inc. has installed 350,000 
feet of rubber fencing, consisting of strips cut from old tires, in 
six states since October 1980. 

) 
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s. Staff has observed two auto wrecking yards, one near Hillsboro and 
one near Willamina, that have fences constructed from old automobile 
wheels and tires, respectively. Also, near Hermiston, a farmer has 
constructed a fence out of old appliances (stoves, refrigerators, 
etc.) 

6. An article in the fall 1981, issue of Exxon USA magazine reports that 
Tire Playground, Inc., a New Jersey firm, has placed approximately 
60,000 scrap tires in 200 playgrounds around the country. In Oregon, 
innumerable playgrounds, school yards and parks use tires as part 
of their recreational equipment. 

1. Klamath County operates a large tire storage site in an isolated 
cinder pit. Many thousands of tires are involved. The county has 
been trying to find a productive use for the tires, but is prepared 
to bury them if necessary. 

a. Tires are commonly used around the state at marinas, wharfs, loading 
docks, auto race tracks, etc. as bumpers and barriers. 

Clearly, there are thousands of "Resource Recovery Facilities" in Oregon, 
if one wishes to strictly interpret the law. The staff, however, believes 
that DEQ regulation of more than a few such facilities is not practicable. 
Facilities which receive mixed municipal refuse (containing 
food wastes, hospital wastes, small quantities of chemicals, etc.) 
obviously should be regulated. These wastes clearly constitute a potential 
threat to public health and the environment if improperly managed. 

Other wastes, such as wood, glass, metals, rubber, plastics, etc. are 
essentially inert, except that bark and some metals may leach in a· 
saturated environment. Accordingly, the staff believes that accumulations 
or reuse of such materials should not be a matter of DEQ concern, except 
where there may be a threat to water quality. It is a fact that these 
relatively inert materials may, because of their shape or form, trap rain 
water and, therefore, serve as a medium for mosquito breeding or may 
provide incidental harborage (not a food source) for rodents. There are 
innumerable structures, man-made and natural, which also serve as breeding 
places for mosquitoes or harborage for rodents. In the staff's opinion, 
however, vector control should be a priority concern of this Department 
only where putrescible wastes (rapidly decomposing organic matter, such 
as food scraps, animal waste, sewage sludge, etc.) are involved. 

This discussion of the Department's appropriate regulatory role in the 
area of resource recovery was precipitated largely because of the 
persistent complaints we have received concerning one tire fence in Yamhill 
County. In this regard, it is important to note that the Department has 
received virtually no complaints about any of the other Resource Recovery 
Facilities described above, including the other tire fences which were 
observed. 
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As the Commission is well aware, the Department's budget has 
been substantially reduced and we are now facing further reductions. 
As a result, we have had to eliminate many worthwhile activities 
which we were doing or would like to do. In view of all these 
facts, we do not believe that there is sufficient justification for taldng 
on the additional burden of routinely regulating small scale Resource 
Recovery Facilities at this time. 

Conclusion 

At the Commission's request, the staff has further evaluated and 
reconsidered the proposed policy which was presented at the Commission's 
January 22, 1982 meeting. As a result of this additional study, the staff 
continues to believe that the regulation of Resource Recovery Facilities 
should be on a case-by-case basis only, due to the large number of 
facilities which potentially could be involved, the apparent lack of public 
concern about all but a few such facilities and the recent reductions in 
the Department's staff and budget. Therefore, the Department again 
proposes the following course of action: 

1. Continue to regulate solid waste disposal in its traditional sense, 
including but 11ot limited to landfilling, open burning, incineration 
and composting. 

2. Continue to regulate "Resource Recovery" as defined in ORS 459.005 
only where there is a potential threat to public health or the 
environment and leave the regulation of vector control, aesthetic 
nuisances and land use to local agencies. 

3. Continue to regulate the storage of solid waste in cases where waste 
is stored for more than six months and there is no clear evidence 
that the waste will be used productively or where the nature, amount 
or location of the stored waste is such that, in the Department's 
opinion, it constitutes a potential environmental problem. 

William H. Dana:o 
229-6266 
February 11, 1982 
S0202 (2) 

William H. Young 
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Attachment IV 
Agenda Item N 
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No. 8069 

This opinion is issued in response to questions presented by 

William H. Young, Director, Department of Environmental Quality. 

FIRST QUESTION PRESENTED 

Do land and facilities used for preparation for and 
construction of a livestock control fence consisting of 
used motor vehicle tires constitute a "disposal site" as 
defined by ORS 459.005(4)? 

ANSWER GIVEN 

Probably. The commission may make the 
determination in a contested case proceeding. 

SECOND QUESTION PRESENTED 

Do land and facilities used to receive and collect 
used tires from the public for use as raw material for 
the production of salable products from the used tires, 
constitute a ''disposal site" as defined in ORS 
459.005(4)? 

ANSWER GIVEN 

Yes. 



THIRD QUESTION PRESENTED 

Do land and facilities used to collect used 
cardboard, glass containers, metal cans and newspapers 
from the public, and to make salable products from these 
materials, constitute a "disposal site'' as defined in 
ORS 459.005(4)? 

ANSWER GIVEN 

Yes. 

FOURTH QUESTION PRESENTED 

Do land and facilities used to receive loads of 
mixed used materials, such as cardboard, glass 
containers and metal cans, to sort the materials to 
extract the materials having economic value for sale, 
and to ship the residue to a permanent disposal site 
constitute a ''disposal site" as defined by ORS 
459.005(4)? 

ANSWER GIVEN 

Yes. 

FIFTH QUESTION PRESENTED 

Does the burden belong to the Department of 
Environmental Quality (department) and Environmental 
Quality Commission (commission) or to the operator of a 
site such as described in questions 1 to 4, to prove 
that a material received by the operator at the site is 
or is not solid waste? 

ANSWER GIVEN 

The department and commission, in order to exercise 
their regulatory authority over solid waste, must be 
prepared to prove that the material in question is solid 
waste and that the site in question is a disposal site. 
However, any person relying upon an exclusion from a 
definition relating to solid waste has the burden of 
proving qualification for the exclusion. 

SIXTH QUESTION PRESENTED 

Do the department and commission have authority to 
prohibit landfills from receiving materials which are 
readily recyclable or reusable, on the ground that 
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landfilling is not the best available management 
practice for those materials? 

ANSWER GIVEN 

Yes. 

DISCUSSION 

We are first asked whether land and facilities used for 

preparation for and construction of a livestock control fence 

from used motor vehicle tires constitute a "disposal site" as 

defined by ORS 459.005(4). 

ORS 45.9.205 requires that a permit be obtained from the 

department before a disposal site may be established. "Disposal 

Site" is defined by ORS 459.005(4),,. which provides: 

"'Disposal site' means land and facilities used for 
the disposal, handling or transfer of or resource 
recovery from solid wastes, including but not limited to 
dumps, landfills, sludge lagoons, sludge treatment 
facilities, disposal sites for septic tank pumping or 
cesspool cleaning service, transfer stations, resource 
recovery facilities, incinerators for solid waste 
delivered by the public or by a solid waste collection 
service, and composting plants; but the term does not 
include a facility subject to the permit requirements of 
ORS 468.740; a landfill site which is used by the owner 
or person in control of the premises to dispose of soil, 
rock, concrete or other similar nondecomposable 
material, unless the site is used by the public either 
directly or through a solid waste collection service; or 
a site licensed pursuant to ORS 481.345." (Emphasis 
added.) 

The definition includes land and facilities used for the 

disposal, handling or transfer of solid waste or for resource 

recovery from solid waste. Resource recovery is the process of 

obtaining useful material or energy from solid waste. ORS 

459.005(9). 

3 



The definition of the term "solid waste" is not an easy task. 

ORS 459.005(11) provides: 

"'Solid Waste' means all putrescible and 
nonputrescible wastes, including but not limited to 
garbage, rubbish, refuse, ashes, waste paper and 
cardboard; sewage sludge, septic tank and cesspool 
pumpings or other sludge; commercial, industrial, 
demolition and construction wastes; discarded or 
abandoned vehicles or parts thereof; discarded home and 
industrial appliances; manure, vegetable or animal solid 
and semisolid wastes, dead animals and other wastes; but 
the term does not include: 

" (a) Hazardous wastes as defined in ORS 4 59. 41 0. 

"(b) Materials used for fertilizer or for other 
productive purposes or which are salvageable as such 
materials are used on land in agricultural operations 
and the growing or harvesting of crops and the raising 
of fowls or animals." (Emphasis added.) 

"Solid waste" is a subcategory of "waste." "Waste," as defined 

at ORS 459.005(14), consists of "useless or discarded material." 

(Emphasis added.) All materials categorized as "solid waste," as 

defined in ORS 459.005(11), must necessarily be "useless or 

discarded.'' 39 Op Atty Gen 772 (1979). 

Though the phrase ''useless or discarded" is used to define 

the term "waste," it is nowhere itself defined. In Sprinqfield 

Education Assn. v. Springfield School District No. 19, 290 Or 

217, 621 P2d 547 (1980), the court described three classes of 

statutory terms and discussed the authority of agencies to 

interpret terms of each class. The three classes are: 

"1.) Terms of precise meaning, whether of common 
or technical parlance, requiring only factfinding by the 
agency and judicial review for substantial evidence; 
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"2. l Inexact terms which require agency 

interpretation and judicial review for consistency with 
legislative policy; and 

"3.) Terms of delegation which require legislative 
policy determination by the agency and judicial review 
of whether that policy is within the delegation." Id. 
at 223. 

We believe that the term ''useless" is at least of the second 

class, and possibly of the third. The term "discarded" is 

probably of the first class, but possibly of the second. In 

discussing the second class of terms the court said: 

" . Where the applicability of the term is not 
certain, its meaning is not a question of lexigraphy, 
but rather a question of the policy which is 
incorporated in the legislative choice of that word. 
The processes of administrative application of such 
terms and judicial review must be performed to 
effectuate the complete legislative policy judgment 
which such terms represent." Id .. at 226. 

( In discussing the third class of terms the cour.t said: 

" ... The task of the agency administering such a 
statute is to complete the general policy decision by 
specifically applying it at retail to various individual 
fact situations ..•. 

" 

'' . The discretionary function of the agency is to 
make the choice and the review function of the court is 
to see that the agency's decision is within the range of 
discretion allowed by the more general policy of the 
statute. . " Id. at 228-229. 

Though the breadth of permissible agency interpretation and 

the scope of judicial review varies from class to class, under 

Springfield, the touchstone remains the policy behind the 

legislation: The legislature has sought to explain the policies 

behind ORS 459.005 - 459.285 in ORS 459.015. The conunission is 
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in a far better position to assess and apply these policies than 

are we. As an aid to the commission in defining the term "solid 

waste," however, we make the following observations. 

Generally, the term "waste" includes manufactured articles 

which are useless for the original purpose for which they were 

made and are fit only for either: (1) remanufacture into 

something e~se; or (2) some other use which differs substantially 

from their original use for which they are no longer fit. 

Studner v. United States, 300 F Supp 1394 (Cust Ct 1969). There 

is of course a third category, of articles which are useless for 

their original and any other purpose. 

In Studner, a customs case, the defendant was involved in the 

importation of used print rollers. The print rollers were to be 

used not for their original purpose, but rather as bases for a 

variety of objects including lamps, trophies and smoking stands. 

Before being imported, one end of the rollers was straight cut. 

Before use as bases for these objects, another straight cut was 

usually required. The defendant sought to have the print rollers 

classified as "waste" in order that their import would be subject 

to a lower tariff than if they were classified as wholly or 

partially manufactured goods. 

The Customs Court held that the blocks were "waste'' and 

should not have been taken out of that classification merely 

because they could be used for another purpose without 

remanufacture. In coming to this conclusion, the court stated: 
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"In the instant case, the print blocks were 
incapable of use for their original purpose and were 
'waste' as far as their use in printing was concerned. 
They would have been considered 'waste' if another use 
had been found for them that involved remanufacture. 
The use to which they are in fact put differs 
substantially from their original use. It would 
be illogical to hold that 'old waste', such as this 
merchandise, has been taken out of the classification, 
waste, merely because it can be used for another purpose 
without remanufacture." Id. 1398. 

We believe that it is with reference to the prior owner, not 

the operator of the alleged disposal site, that uselessness is 

probably determined. In Kirksey v. City of Wichita, 103 Kan 761, 

175 P 974 (1918), the court stated that: 

"The words 'rejected' and 'waste,' as used in 
connection with garbage materi~l, carry practically the 
same implication, indicating material that has lost its 
value for the ur oses for which it was handled b the 
owner and been cast aside." Emphasis added.) 

We recommend that in order for a material item to be classified 

as "useless and discarded," it be established that: 

be: 

1. The item has lost its value for the purposes 
for which it was intended by the prior owner; and 

2. It is fit only (if for anything) for: 

a. remanufacture into something else; or 

b. some other use which differs substantially from 
its original use. 

Thus, in order to classify material as "solid waste," it must 

1. "Useless or discarded"; and 

2. Included within the list of items set forth at 
the beginning of ORS 459.005(11), or a like item; and 

3. Not fall within the exceptions specified in ORS 
459.005 (11) (a) or (b). 
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Applying these tests to the tires in question, we find on the 

facts presented to us that the tires are "waste." They probably 

do not have value as recappable tires and are therefore "useless" 

for their originally intended purpose, that is, as vehicle tires, 

and in any event they have been "discarded" for that or any 

similar use. Use as a livestock control fence is certainly 

substantially different from the original use. 

The second test is whether they are "solid waste" as defined 

in ORS 459.005(11). In our opinion, a tire is a vehicle part, 

essential to its operation to the same extent as an engine, 

transmission or axle, and thus specifically within the definition 

when discarded or abandoned. Even if held to be not a "part" but 

an "accessory,'' if there is a difference, the statute covers 

items "including but not limited to'' discarded vehicle parts. 

The word "including" in a statute is a word of enlargement, or of 

illustrative application, as well as of limitation. Premier 

Products Co. v. Cameron, 240 Or 123, 400 P2d 227 (1965). Thus 

under the rule of ejusdem generis, the definition extends to 

discarded tires which are clearly of the same type or general 

class as any other discarded vehicle part. See State v. 

Brantley, 201 Or 637, 271 P2d 668 (1954); Skinner v. Keeley, 47 

Or App 7 51 , 615 P2d 3 8 2 ( 19 8 0) . 

The third test is applicability or nonapplicability of the 

exceptions set forth in ORS 459.005(11) (a) or (b). The only 

possibly applicable exception is use of the tires for ''productive 

purposes . . . in . . . the raising of fowls or animals." ORS 
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459.005(11) (b). An exception from a statutory definition is 

generally to be narrowly construed. Jensen v. Garvison, 241 F 

Supp 523 (D Or 1965); Aaker v. Kaiser Co., 74 F Supp 55 (D Or 

1947). It would be a very broad construction of ORS 

459.005(11) (b) to interpret it to exclude discarded or abandoned 

vehicles or parts thereof (or any of the other listed wastes) if 

used as livestock fencing. The corrunission may conclude that such 

a use would be inconsistent with the policies behind ORS 459.005 

to 459.285. 

The term "productive purposes" in this context appears to be 

an inexact term, the second category in Springfield Education 

Assn v. Springfield School District No. 19, supra, which requires 

agency interpretation consistent with legislative policy. As the 

statute ~s worded, the 1egislative policy appears to have been to 

exempt waste materials which produce crops or livestock, (i.e., 

are used as fertilizer, feed or the like) from the category of 

"solid wastes." Within the context of the statute, the term 

''productive'' does not seem to include the use of tires for a 

fence to confine livestock. Tires therefore probably ought not 

to be exempt from solid waste classification when used for this 

purpose. 

Inexact terms may be defined by the agency within the scope 

of a contested case proceeding. Prior rulemaking is not 

required. Springfield Education Assn., supra, 290 Or at 226. It 

is therefore appropriate for the agency to interpret the statute 

in such a contested case proceeding, to determine the meaning the 
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legislature intended for the term "productive" and to determine 

whether livestock fencing was intended to be included as a 

"productive" use. 

If, however, after examining the available evidence as to 

legislative intent, the agency determines that the legislature 

may have intended or did intend to delegate to the agency 

authority to make its own determination as to what is a 
·' 

productive use, the agency may under ORS 183.355(5) nevertheless 

do so in the contested case proceeding without delay for 

rulemaking. 

ORS 183.355(5) provides that: 

" ... if an agency, in disposing of a contested case, 
announces in its decision the adoption of general policy 
applicable to such case and subsequent cases of like 
nature the agency may rely upon such decision in 
disposition of later cases." 

This clearly contemplates that contested cases need not be held 

up because of a conclusion, in a borderline case, that the 

legislature has placed policy-making discretion in the agency 

which should be exercised by rule. A rule should always be 

adopted first, if it comes to the attention of the agency that 

such a delegation to it has been made. This is not always 

possible, however. It is recommended, although not statutorily 

required, that such a policy decision made in the course of a 

contested case hearing be followed up by adoption of a confirming 

rule. 

It may not be necessary in the particular case to determine 

whether use as livestock fencing is or is not a "productive 

10 
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purpose" within the legislative intent, or whether the 

legislature intended to delegate responsibility to the agency to 

decide the question. It is represented to us that in the 

particular case as many as 200,000 tires, for which disposal fees 
·' 

have been received, are involved; and that the use as "livestock 

fencing" is merely a subterfuge. If the agency so finds on the 

basis of the evidence, it would be unnecessary for it to 

determine the scope of the term "productive purpose.'' 

Should the commission conclude that the used tires are within 

the definition of "solid waste," it follows that the land and 

facilities used for their disposal, handling or transfer, or for 

recovery of resources from them, would be a "disposal site'' 

unless the site falls within the exceptions listed in ORS 

( 
459.005(4). The exceptions, however, are not applicable under 

the facts involved in this question. 

The fact that tire disposal fees are sometimes collected by 

individuals apparently is not determinative in answering the 

first question. The same answer would probably be reached 

whether or not a fee is collected for the disposal of the used 

tires. A disposal charge, at most, is a further indication that 

the materials are useless or discarded and are solid waste. 

We do not reach, in this opinion, the question of 

applicability of the statute to land and facilities used for 

disposal, handling and transfer of "trade in" tires. The former 

owner may or may not have received a "trade in" allowance on the 

price of new tires purchased. A tire may be reusable, perhaps 

1 1 



after repair, or it may be recappable, and thus not "useless" 

because still fit for its original or a similar purpose. Other 

tires may be useless as tires, and therefore ''useless." The 

status of many of the tires may not have been determined by the 

owner. In such a context, it seems likely that it would be held 

to be the agency's responsibilty to adopt rules consistent with 

the legislative policy to determine whether or when such tires 

are to be deemed to be or to become useless, and thus solid 

waste. That is to say, the term ''useless'' in such a context is a 

term of delegation under Springfield Education Assn v. 

Springfield School District No. 19, supra. Of course, once the 

tires are factually determined to have been rejected for any 

future use as tires, they are "discarded'' and outside any such 

delegation of discretionary rulemaking power. 

The above discussion is, for the most part, applicable to the 

second question presented as well. It asks whether land and 

facilities used by a firm to receive and collect used tires for 
' 

use as raw material for the production of salable products 

constitute a "disposal site.'' We conclude that they do because 

they are used for disposal, handling, transfer of and recovery of 

resources from tires no longer fit for vehicle use. The 

exceptions in ORS 459.005(11){a) and (b) are clearly 

inapplicable. 

The third and fourth questions presented can be handled 

similarly. The third question asks whether land and facilities 

used to collect used cardboard, glass containers, metal cans and 
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newspapers from the public and to make salable products from 

these materials is a "disposal site." The fourth question 

presented asks whether land and facilities used to receive 

similar loads of mixed used materials, to sort the materials, 

extracting those of value for sale and shipping the residue to a 

permanent disposal site is itself a "disposal site." We believe 

both are disposal sites. 

We note that such groups and firms sometimes pay the public 

for these materials, in recognition of their salvage value. This 

does not necessarily mean that the materials are not essentially 

useless to or discarded by the disposers. The materials may 

still be classified as solid waste. 

Our answers to questions three and four are not intended to 

cover the case in which reusable and repairable clothes, 

appliances, furniture and other items are solicited and received. 

In such cases most of the material is still intended to be used 

for its original purposes, and much of it can again be used for 

its original purposes. The donors' intention may be to discard, 

or it may be no more to discard than in the case of a donation of 

money. Some and perhaps much of the material will in fact be 

useless. We suggest that as applied to this situation the term 

"discarded" would again be a term of delegation, in the third 

category under Springfield Education Association. 

The answers to the first four questions are not different if 

the receivers of the solid waste merely accumulate it in 

anticipation of eventually finding a use or market for it. 

1 3 
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Fifth, we are asked whether the department and the commission 

or the operator of an alleged disposal site has the burden of 

proving the character of alleged solid waste received by the 

operator at the site. The general rule is that the burden of 

proof rests on the party who has the affirmative of the issue. 

Gibson v. Gibson, 216 Or 622, 340 P2d 190 (1959). The burden 

falls on the party that would be unsuccessful if no evidence at 

all were presented. Pacific Portland Cement Co. v. Food 

Machinery and Chemical Corp., 178 F2d 541 (9th Cir 1949). 

Generally, this is the plaintiff. Mccaffrey v. Glendale Acres, 

Inc., 250 Or 140, 440 P2d 219 (1968), held, in accordance with 
., ·-

the general rule, that a party has the burden of proof as to 

those issues as to which it has the affirmative, although 

plaintiff has the burden of proof as to all the elements of its 

claim or cause of action. 

The department and commission, constituting a regulatory 

agency of the state, can only exercise such authority as is 

granted to them by law. Morse v. Oregon Division of State Lands, 

34 Or App 853, 856-857, 581 P2d 520 (1978) aff'd 285 Or 197, 590 

P2d 709 (1979). Thus, to regulate, the agency must be prepared 

to demonstrate such authority, including proof that the subjects 

sought to be regulated come within the definitions in the laws 

authorizing regulation by the agency. 

Persons seeking to avail themselves of exclusions from legal 

definitions, however, are in a better position to prove 

affirmatively the facts allegedly qualifying them for the 
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exclusion than is the regulatory agency to prove the negative of 

such facts, especially when these facts are uniquely within the 

knowledge of such persons seeking to so qualify. Therefore, the 

law places the burden of proof on the persons seeking 

qualification under the exclusion from the definition. 

Sixth, we are asked whether the department and commission 

have authority to prohibit landfills from receiving materials 

which are readily recyclable or reusable on the ground that 

landfilling is not the best available management practice for 

these materials. ORS 459.015 declares as state policy the 

establishment of a comprehensive statewide program for solid 

waste management which will promote means of preventing or 

reducing at the source, materials which otherwise would 

constitute solid waste; and application of resource recovery 

systems which preserve and enhance the quality of air, water and 

land resources. ORS 459.015 (9), (10); see ORS 459.057 

(presenting an example of the implementation of such policies). 

The commission is required to adopt reasonable and necessary 

solid waste management rules governing the accumulation, storage, 

collection, transportation and disposal of solid wastes. ORS 

459.045. Landfills are specifically included in the statutory 

definition of "disposal sites" in ORS 459.005(4), and disposal 

sites are subject to regulation by department permits. ORS 

459.205. 

We conclude that the commission, by rule consistent with 

legislatively declared state policy, and the department, by 
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permit regulation pursuant to commission rules, may prohibit 

landfills from receiving materials that are readily recyclable or 
-·~ 

reusable on the ground that landfilling is not the best available 

management practice for those materials. Any such rule must 

contain clear standards as to what materials landfills may not 

receive, in order that the rule may be effectively implemented. 

DF :RPU: jo 
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MEMORANDUM 

DE0-46 

TO: 

subject: 

]3ackground 

Environment.al Quality Commission 

Director 

Agenda Item No. K, June 29, 1984, EQC Meeting 

Proposed Adoption <?_f a Rule Exempting Certain Classes of 
Disposal Site from the Sol}d Waste Permit R~~ntsL 
OAR 340-61-020(2) 

At its April 6, l.984 meeting, the Conunission granted the Department 
authori. ty to conduct a public hearing on the proposed exemption of certain 
classes of disposal sites from the solid waste permit requirements. 'rhe 
Department proposes to exempt recycling and salvage facilities .and refuse 
collection vehicles that serve as mobile transfer stations. On the advice 
of legal counsel, the Department is formalizing existing informal policy, 
with one exception. None of the facilities that are proposed to be 
exempted have ever been required to obtaJ.n a permit. The exception i.s 
that one class of disposal site, known as reload facilities, will now be 
required to obtain solid waste disposal permits. A copy of Agenda 
Item F, for the April 6, 1984 c&unission meeting is attached. 

Pursuant to public notice, a hearing was held in Portland, on May 17, 1984. 
Copies of the Hearing Officer's report and the Department's Response to 
Public Comment ar<i attached. As a result of the public conunent, the 
proposed rule has been changed slightly. The Department now requests 
adoption of the proposed rule (Attachment 4). The Conunission is authorized 
to adopt such a rule by ORS 459.215. Statements of Need, Statutory 
Authority, Fiscal Impact and Principal Documents Relied Upon are included 
in Attachment 5. A Land Use Consistency State.rnent is Attachment 6. 

Alternatives and Evaluation 

Four people attended the May 17, 1984 public hearing. Two of these people 
testified. In addition, seven people submitted written testimony. All 
testimony received was given consideration. The Hearing Officer's report 
is Attachment 2. Several issues came to light during the rule development 
and public comment periods. These are described in the attached copies 
of Agenda Item F, foi: the April 6, 1984 Commission meeting and the 
Department vs Response to Public Comment. 'llhe four 1nost significant issues 
are strmmari2:ed below. 
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First, is the issue of whether or not the Department should regulate 
single-company reload facilities. These facilities are private transfer 
stations used by the refuse collection industry. They are not open for use 
by the general public. 'l'he industry contends that there is no demonstrated 
need to regulate such facilities and points to the fact that the Department 
previously exempted two such facilities as a matter of policy. It is the 
Department's position that these facilities can receive substantial amounts 
or solid waste and pose a potential threat to public health, safety and the 
environment. Also, the recent proposed construction of several of these 
facilities in Columbia, Washington and Yamhill Counties has created 
planning problems for the local government and revealed a need for 
additional state regulatory attention. 

Second, is ,the issue of whether or not existing reload facilities should be 
e"empted. Industry argues that at least two facilities were built with DEQ 
approval and with the understanding that no permit would be required. They 
say the Department is obligated to continue this previous, informal 
exemption. The Department's legal counsel has advised, however, that the 
previous informal exemption of reload facilities by Department staff was 
improper. Therefore, that decision should not be binding. We now believe 
that such facilities should be under permit and do not agree that existing 
facilities should be granted a special exemption. 

Third, is the issue of whether or not local solid waste management program 
approval should be required as part of the permit application for a reload 
facility. Industry argues that local solid waste programs needlessly. 
duplicate the state program and that, local approval adds unnecessary extra 
review to the permitting process. The Department finds clear statutory 
directives that encourage local !;olid waste management programs and require 
local input in the permitting process, if such programs exist. 

Fourth, is the issue of whether or not legislative intent has changed with 
the passage of the Recycling Opportunity Act (SB 405) such that recycling 
depots should no longer be considered to be "solid waste disposal sites" 
(i.e., that recycling facilities should be exempted by definition). This 
question demands a legal interpretation of the statutes. The Department 
has asked counsel for an opinion, but has not yet received a response. 
As a practical matter, we believe it is best to adopt the proposed rule 
amendment relating to recycling facilities now and to resolve this issue 
later. Failure to do so would subject existing recycling depots to permit 
fees on July 1, 1984. Also, this action would assure that recycling depots 
are exempted, which is what the Department and recyclers want, regardless 
of how legal counsel interprets the law. 

A final, minor issue concerns the vmrding of the proposed exemption for 
recycling facilities. Comments from Portland Recycling suggest that the 
term "material" be substituted for the term "waste." This change would 
make the rule consistent wi.th the language in the statute, as amended by 
SB 405. The Department agrees that change is proper and has amended the 
proposed rule accordingly. 
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Summation 

1. On the advice of legal counsel, the Department is proposing to 
formally exempt, from the solid waste permit requirements, certain 
classes of disposal sites that were previously informally exempted. 
Facilities to be exempted include recycling and salvage operations and 
refuse collection vehicles that serve as mobile transfer stations. 

2. The Department proposes to require permits·for reload facilities, 
which were previously exempted, due t.o envirornnental and public health 
considerations and because of demonstrated need for so1id waste 
management planning consideration by local and state government. 

3. A public hearing on the proposed rule was held in Portland on May 17, 
1984. All testimony received has been evaluated and one minor change 
was made in the proposed rule. The Department now seeks adoption of 
the proposed rule, 

4. The Commission is authorized to exempt classes of disposal sites from 
the permit requirements by ORS 459.215. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission adopt. the 
proposed rule, OAR 340-61-020(2). 

Attachments 1. 
2. 
3. 
4. 
5. 
6. 

' 

Fred Hansen 

Agenda Item F, April 6, 1984, EQC Meeting 
Hearing Officer's Report 
Department's Response to Public Comment 
Proposed Rule, OAR 340-61-020(2) 
Statement of Need and Fiscal Impact 
Land Use Consistency Statement 

William H. Dana:b 
229-6266 
June 6, 1984 
SB3506 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. F, April 6, 1984, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on a 
Proposed Rule Amendment Relating to the Exemption of Certain 
Classes of Disposal Sites from the Solid Waste Permit 
Requirements, OAR 340-61-020(2). 

Background & Problem Statement 

Operators of solid waste disposal sites are required to 
the Department. The term "disposal site" is defined by 
340-61-010 to include "land and facilities used for the 
or transfer of or resource recovery from solid wastes . 
"transfer station" is defined to include both "fixed or 
and the term "resource recovery" is defined to include 

obtain permits from 
ORS 459.005 and OAR 
disposal, handling 

" The term 
mobile" facilities 

"recycling." 

Traditionally, the Department has exercised discretion and has not strictly 
enforced the permit requirement for "disposal sites" that receive only 
source separated recyclable materials (i.e., salvage businesses and 
recycling depots). \iith an increase in the number of recycling facilities 
anticipated, as a result of the new Opportunity to Recycle Act (SB 405), 
and with permittees now being required to pay fees for permits, it is 
appropriate to clarify the status of such facilities and either formally 
exempt them or put them under permit. 

In addition, a new form of transfer station that is used only by refuse 
collectors and is not open to the public has recently appeared. With 
several more of these facilities now being proposed, it is also appropriate 
to make a decision as to whether those operations should be permitted or 
exempted. 

We have discussed this matter with legal counsel and have been advised that 
any proposed exemptions should be in the form of a rule amendment. 
Accordingly, the Department has drafted proposed amendments to OAR 
340-61-020(2) which would formally exempt certain classes of disposal sites 
from the Department's permit requirements. The Department now requests 
authority to conduct a public hearing to receive testimony on this matter. 
ORS 459.215 provides that, by rule, the Commission may exclude classes of 
disposal sites from the permit requirement • 
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Alternatives and Evaluation 

l 

Salvage/recycling operations have traditionally been excluded from routine 
regulation by the Department, because the potential environmental and 
public health impacts of such facilities are typically minimal. Normally, 
source separated recyclable wastes do not include putrescibles (i.e., 
rapidly decomposing materials) which may cause malodors, and which may 
serve to attract or sustain disease vectors such as flies and rodents. It 
is true that some recycling or salvage operations may be unsightly, but 
this is a subjective matter that is best dealt with by local agencies. 
Accordingly, the Department believes that its limited resources should more 
appropriately be restricted to the regulation of mere significant sources. 
A few recycling operations do accept fcod scraps and the like for 
composting. Such facilities may pose a threat to public health, and we 
therefore do not propose to exempt them from permit requirements. 

Another factor to consider is that the recently adopted schedule of fees 
for Solid Waste Disposal Permits may serve as a disincentive to the 
establishment of conveniently located recycling depots, unless an exemption 
is granted. The Department expects and encourages an increase in the 
number of such facilities as Oregon's new Opportunity to Recycle Act 
(SB 405) is implemented. 

During January and March, 1982, the Commission discussed the issue of 
regulating recycling/salvage operations as the result of an Attorney 
General's opinion that the Department bad received on this matter. At its 
March 5, 1982 meeting, the Commission directed the Department to, among 
other things, •regulate resource.recovery as defined in ORS 459.005 only 
where there is a potential threat to public health or the environment and 
leave the regulation of vector control, aesthetic nuisances and land use to 
local agencies.• The Department believes that the proposed exemption of 
recycling/salvage facilities merely confirms this existing policy. A copy 
of Agenda Item J, March 5, 1982, EQC Meeting is attached. 

Transfer stations are facilities at which solid waste is "transferred" from 
one vehicle to another to provide more efficient and cost effective 
transport of wastes. For example, at a typical public-use transfer 
station, wastes from many small vehicles (i.e., cars, pickups, etc.) are 
transferred to large 45 or 50 cubic yard containers which, when full, are 
loaded onto trucks and taken to a disposal site. The greater the distance 
to the disposal site, the more cost effective such a system becomes. 
Transfer stations may be fixed or mobile and may or may not be open to 
public use. 

For many years, refuse collectors have used a private, mobile transfer 
system which employs what they call a •mother truck." In this system, a 
large truck receives wastes from several smaller trucks at various 
locations along the collection route. While the large truck goes to the 
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disposal site or to a fixed transfer station, the smaller trucks are able 
to continue collecting refuse. These facilities, of course, are for the 
use of the refuse collector only and are not available for direct use ·by 
the public. Traditionally, the Department has not attempted to regulate 
these private, mobile transfer operations. They simply have not been a 
problem, except for some occasional lealrnge, spillage or noise. Also, as a 
practical matter, mobile facilities are inherently difficult to monitor and 
there may be large numbers of these systems in operation around the state. 
The Department now proposes to formally exempt mobile, private-use transfer 
vehicles from the permit requirement. 

Recently, some collectors have proposed building fixed transfer stations, 
using 45-50 cubic yard containers, for their own use. One has been 
constructed (with DEQ oversight) in Marion County, two are proposed in 
Yamhill County, two are proposed in Washington County and three have been 
proposed in Columbia County. In each case, the existing local solid waste 
management plan does not address such facilities, which are known in the 
trade as •reload facilities.• Potentially, refuse collectors could 
circumvent local solid waste management plans and thus interfere with the 
orderly implementation of those plans. DEQ regulation would pull these 
facilities back into the system by requiring that the permit applicant 
obtain local approval and demonstrate that the proposal is compatible with 
the local solid waste management plan. 

In addition to these planning considerations, it is the Department's 
position that these fixed, private-use reload facilities pose some of the 
same potential impacts on public health and the environment as do public
use facilities. We believe that.these potential problems are primarily a 
function of waste type and volume rather than ownership or public access. 
In both cases large amounts of putrescible wastes may be stored for up to 
seven days in a single location. This circumstance creates a significant 
potential for malodors, litter, the attraction and sustenance of disease 
vectors (i.e., insects and rodents) and related nuisance conditions for 
neighbors if improperly located or managed. Some of the proposed single 
company reload facilities are quite large. The proposed Hillsboro Garbage 
Disposal, Inc. facility, for example, would receive an estimated 150 cubic 
yards of refuse a day. In addition, a Washington County corporation, 
consisting of four refuse collection companies, has requested an exemption 
on the basis that it is essentially a single company, private-use 
operation. This proposed facility would receive an estimated 180 cubic 
yards of refuse per day. Such a broad interpretation could allow other 
large facilities to avoid regulation, if an exemption is granted to •single 
company" reload facilities. Accordingly, the Department is now proposing 
to .!lQ.l;. exempt fixed reload facilities from the permit requirement, design 
review and subsequent inspection. 

The Department considered, but rejected, the idea of excluding reload 
facilities that receive less than some specific amount of waste per unit of 

!".'.~ time. Our reason for rejection is that this type of facility is new and, 
:,,/· at this time, we have no experience upon which to establish a minimum level 
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of waste flow for regulatory purposes. We would be willing to reconsider 
this matter based on future experience. 

Summation 

1. The Department proposes to formalize existing policy and exempt 
salvage and scrap material businesses, recycling depots and mobile, 
private-use transfer stations from the permit requirement. 

2. The Department proposes to not exempt fixed, private-use transfer 
stations (reload facilities), including "single company" facilities, 
because of the potential for environmental, public health and nuisance 
problems. 

3, The Department has drafted a proposed rule amendment and requests 
authorization to conduct a public hearing. 

4. The Commission is authorized to exempt classes of disposal sites from 
the permit requirement by ORS 459.215. 

Director's Recommendation 

Based upon the Summation, it is recommended that the Commission authorize a 
public hearing to take testimony on the proposed exemption of certain 
classes of disposal sites from the Department's permit requirements, OAR 
340-61-020(2). ' 

Attachments I. 
II. 

III. 
IV. 
v. 

William H. Dana:b 
229-6266 
March 8, 1984 
SB3099 

u~~~ 
Fred Hansen 

Agenda Item J, March 5, 1982, EQC Meeting 
Draft Statement of lleed and Fiscal Impact 
Draft Hearing Notice 
Draft Land Use Consistency Statement 
Draft Rule OAR 340-61-020(2) 
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OAR 340-61-020(2) is proposed to be amended as follows: 

340-61-020(2) Persons owning or controlling the following classes of 
disposal sites are specifically exempted from the above requirements to 
obtain a permit under these rules, but shall comply with all other 
provisions of these rules and other applicable laws, rules, and regulations 
regarding solid waste disposal: 

(a) Disposal sites, facilities or disposal operations operated 
pursuant to a permit issued under ORS 459.505, 459.510 or 468.740. 

(b) A landfill site used exclusively for the disposal of soil, rock 
concrete, brick, building block, tile or asphalt paving. 

Note: Such a landfill may require a permit from the Oregon Division 
of State Lands. 

(c) Composting operations used only by the owner or person in control 
of a dwelling unit to dispose of food scraps, garden wastes, weeds, lawn 
cuttings, leaves, and prunings generated at that residence and operated in 
a manner approved by the Department. 

(d) Facilities which receive only source separated. recyclable 
materials excluding putrescible materials. 

(el Solid waste collection vehicles. operated by commercial solid 
waste collection companies or government agencies. which serve as mobile 
and roving transfer stations that are not available for direct use by the 
general public and do not stay in one location for a period to exceed 24 
hours. 

SB3099.5 
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• ALSO ADMITTED IN MINNESOTA 
f LL.M. IN TAXATION 

Mr. Ernest A. Schmidt 

PHONE: 503-656-5200 

October 18, 1985 

Department of Environmental Quality 
Post Office Box 1760 
Portland, Oregon 97207 

RE: Brazier Forest Products 
our File No. 05337-013 

Dear Mr. Schmidt: 

ESTABLISHED 1897 AS 

U
0

REN AND SCHUEBEl. 

This will confirm our telephone conversation in which I advised 
you the petitioner waives the requirement that a decision be 
made promptly on whether the Commission will accept the petition 
for declaratory ruling. We consent that the matter be taken up 
at the Commission meeting scheduled for November 22, 1985. 

We look forward to receiving a copy of the staff report which I 
understand will be available about two weeks before the meeting 
date. 

Please advise of the time and place for the meeting. If 
possible, I would like to know about when the matter is expected 
to come up on the agenda. 

Ver'f;e--t~. u. l.· y. o .. s·,· _ ....-..--? ./ - --, /-'/ ,.</ /' 

( / /r. // ""~/&/ ~ 
. <::... ~: ... . :-(___.-e-e:;~,.. --
'J'oti£--C. Caldwell 

fcc/1m 
cc: Mr. Luther Steinhauer 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item O, November 22, 1985, EQC Meeting 

Variance Review for Brookings Energy Facility. Curry County 

Background and Problem Statement 

On September 27, 1985, the Environmental Quality Commission reviewed -'the 
performance of the Brookings Energy Facility (B.E.F.) during the one'year 
variance from OAR 340-21-027(2). (See Attachment 1, Agenda Item M for the 
September 27, 1985 EQC meeting.) Prior to the September 27, 1985 meeting, 
Mr. John Mayea, Chairman of the Curry County Board of Commissioners, 
requested that action regarding the variance be postponed until the 
November 22, 1985 meeting so that a Curry County Commissioner could attend 
and submit testimony, The Environmental Quality Commission heard testimony 
from representatives of B.E.F. and from the Department on September 27, 
1985. The Commission then extended the variance until November 22, 1985 in 
response to the Curry County request and to give B.E.F. an opportunity to 
reassess its position. This report addresses issues which have been raised 
since the previous report was prepared, Many of these issues are beyond 
the scope of the particular variance being reviewed, but are addressed 
because they were raised, 

Evaluation 

Possible Exemption from OAR 340-21-027 

Mr. Pete Smart of Brookings Energy Facility testified that B.E.F. could be 
exempted from OAR 340-21-027(1)(a) and (b) on the grounds that the average 
throughput of each of the 24 ton per day design capacity units is about 9 
to 9 1/2 tons each day and the units were purchased in 1978. The relevant 
subsection, OAR 340-21-027(4), exempts only "Municipal waste incinerators 
in coastal areas, installed between 1970 and 1982, of 13 tons/day capacity 
or less •••• " Since the rule is based on the physical capacity of the units, 
and the capacity of the B.E.F. units is over 13 tons/day, B.E.F. is clearly 
subject to the rules. 
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Original Air Contaminant Discharge Permit Requirements 

Mr. Smart asked if he could request a variance to operate under the 
requirements of the permit issued on July 30, 1979. While the original 
permit required an operating temperature of 1600°F rather than 18oo°F, it 
also required the recording devices necessary to record secondary chamber 
temperatures. The same type of recorders are now required under OAR 340-
21-027. Further, the original permit limited particulate emissions to 0.1 
grains per dry standard cubic foot (gr/dscf) rather than the current limit 
of 0.2 gr/dscf, To the Department's knowledge, no particulate emissions 
tests have been conducted on the B.E.F. units. However, data from similar 
facilities show that this type of equipment is not capable of achieving 
compliance with a 0.1 gr/dscf emission limit without the addition of par
ticulate emission control equipment. The rule relaxation from 0.1 gr/dscf 
to 0.2 gr/dscf and the adoption of higher operating temperature require
ments was intended to minimize toxic air pollutant emissions without 
requiring the installation of the costly controls. 

Consumat Systems. Inc. Criteria 

At the last meeting of the Commission, a letter from Consumat Systems, Inc. 
to Mr. Pete Smart was submitted for the Commission's consideration. As 
suggested in that letter and affirmed in additional communications between 
Consumat Systems, Inc. and the Department, the units owned by B.E.F. can be 
operated with a secondary chamber set-point temperature of 18oo°F. For 
units with energy recovery, 1800°F is the minimum set-point used by 
Consumat. Since the units owned by B.E.F. were installed without energy 
recovery, the original set-point was established at 1600°F to minimize the 
usage of auxiliary fuel in the secondary chamber. 

Auxiliary Fuel Usage 

Auxiliary fuel is used in Consumat incinerators principally to maintain 
the set-point temperature in the secondary chamber. Auxiliary fuel is also 
used in the primary chamber during start up. The annual reports submitted 
by B.E.'F. show the following usage of auxiliary fuel: 

( 1979) 

1980 
1981 
1982 
1983 
1984 

gallons/ton of garbage 

(28.5) initial installation used auxiliary 
fuel only 

3.4 
1. 1 

• 19 
,55 

fuel usage data not submitted 

These figures show that the permittee has reduced auxiliary fuel usage in 
an apparent attempt to minimize operating costs. Minimal auxiliary fuel 
usage is one of the reasons for low start up and shutdown temperatures. 
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Start Up Requirements 

As discussed in the staff report for the September 27, EQC meeting, the 
Department intends to reevaluate the start up requirements for coastal 
incinerators. The permittee was requested to perform a demonstration of 
the start up capabilities of the B.E.F. units. This demonstration has not 
yet been conducted, so the Department has not been able to proceed with its 
review. 

A demonstration of the start up capabilities of the units should be 
coordinated with the Department and conducted within sixty days. The 
demonstration should be designed to show the heating capabilities of the 
auxiliary fuel burners prior to the introduction of municipal solid waste 
and the amount of time needed to raise the temperature from 1600°F to 
18oo°F after the first waste is charged. During operation, the teml5!;rature 
in the secondary chambers should be maintained at a minimum of 1800 F from 
30 minutes (subject to reevaluation) after the introduction of municipal 
solid waste until the final load is charged, and then at a minimum 1600°F 
for two hours. Auxiliary fuel should be used as necessary to maintain 
these temperatures. The permittee should explore schedule options with the 
County and/or the Department which could reduce the number of start ups 
without incurring significant added cost, and report to the Department on 
this issue within sixty days. 

Operation of B.E.F. Since September 27. 1985. EOC Meeting 

B.E.F. was inspected by the Department on October 17, 1985. Operation of 
the facility had improved but remained out of compliance with some of the 
permit and variance requirements. The facility was generally operating for 
two shifts per day. Since approximately October 7, 1985, the temperatures 
have been recorded for the required two hours after the final charge. 
However, the recordings show that the temperatures are dropping below the 
required 1600°F point during this two hour period. Further, many of the 
recordings show monitoring at 30 minute intervals throughout the second 
shift, rather than the required 15 minutes intervals. 

Summation 

1. Brookings Energy Facility (B.E.F.) has a one year variance from OAR 
340-21-027(2) which requires municipal waste incinerators to use 
continuous recorders to record combustion temperatures. 

2. The Department has recommended that this variance not be extended and 
that B.E.F. be required to install the temperature recorders as soon 
as possible. 

3. The Department has requested B.E.F. to conduct a test of the existing 
incinerator units to document the temperature capabilities of the 
incinerators. This test would include a review of start up 
capabilities, auxiliary fuel usage requirements, and operating 
schedule. This testing has not yet been conducted. 
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Director's Recommendation 

It is recommended that the Commission terminate the variance from OAR 340-
21-027(2) for the Brookings Energy Facility and require that the 
temperature recording equipment be installed and operated as required by 
the rule without delay. 

It is further recommended that the Commission endorse the following 
Departmental plan of action. The Department proposes to require Brookings 
Energy Facility to: 

1. Conduct a test of the temperature capabilities of the incinerators 
within sixty days. The test shall be conducted according to a plan 
approved in advance by the Department and at a time which will enable 
a Department representative to be present. 

2. Prior to establishment of a compliance schedule (established in No. 3 
below) make every attempt to operate in compliance with the required 
minimum exhaust gas temperatures. At a minimum this shall include 
adequately preheating the incinerators using auxiliary fuel prior to 
charging with garbage to ensure adequate combustion of garbage and 
using auxiliary fuel when necessary to maintain minimum exhaust gas 
tem!l!lratures and residence times between 1800°F for one (1) second or 
1700°F for two (2) seconds. 

3. Follow a compliance program to be established by the Department if the 
required testing shows that the facility is not able to comply with 
the temperature requirements. Such a compliance program would 
include, but not be limited to, a final date for achieving compliance, 
interim operating procedures, and measures to be used to achieve 
compliance. Final compliance may be based on facility modifications, 
rule revisions, revising the operating schedule to minimize the need 
to operate the incinerators in a start up mode, or other actions. 

In addition to developing the compliance program described above, if it is 
necessary, the Department would take enforcement actions against Brookings 
Energy Facility based on currently existing regulations if Brookings Energy 
Facility fails to perform these actions in a timely manner. 

Fred Hansen 

Attachments 
1. Agenda Item No. M, September 27, 1985, EQC Meeting 

w. Sims:s 
229-6414 
November 13, 1985 
AS1921 



VJCTOR ATIYEH 
GO\'Ef\l..'Of\ 

OE0-46 

Attachment 1 
Agenda Item No.() 
November 22, 1985 

Environmental Quality Commission EQc Meeting 

Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. M, September 27, 1985, EQC Meeting 

Variance Review for Brookings Energy Facility, Curry County 

Background and Problem Statement 

On September 14, 1984, the Environmental Quality Commission granted a one 
year variance from OAR 340-21-027(2) for the Brookings Energy Facility 
(B.E.F.) (Attachment A-Agenda Item No. J of the September 14, 1984 
Commission Meeting). As a provision of that action, the Commission 
requested that the performance of the permittee during the variance period 
be reviewed at the end of the one year period. 

The variance request was precipitated by the Commission's adoption of OAR 
340-21-027, Municipal Waste Incinerators in Coastal Areas on January 6, 
1981~. The rule allows an increased total particulate emission rate for 
coastal incinerators and requires that continuous temperature recorders be 
operated and that specified minimum operating temperatures be met. Toxic 
organic compounds, such as dioxins and furans, can be emitted from waste 
combustion operations if adequate temperatures are not maintained. 

The rule was adopted to provide control of toxic organic compound emissions 
while eliminating the need for variances from the particulate emission 
standards or for expensive pollution control equipment. B. E. F. received 
notification of the proposed rulemaking and public hearing but did not 
submit written or oral testimony. 

The variance granted to B.E.F. allowed manual recording of operating 
temperatures instead of the automatic recording specified by the rule. In 
approving Alternative 2 as presented in the September 14, 1984 ~taff 
report, the Commission authorized manual recording for one year. During 
the Commission's consideration of the variance request, the Commission 
confirmed that the readings would be required at five minute intervals 
during warm-up and at fifteen minute intervals during the combustion phase. 
The variance deals only with the met.hod and frequency of obtaining 
permanent temperature records. The variance did not exempt the permittee 
from meeting the temperature and other operating requirements in the rule. 
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The Commission acted on the basis of ORS 468.345(1)(b). This statute 
authorizes the granting of a variance if "special circumstances render 
strict compliance unreasonable, burdensome or impractical due to special 
physical conditions or cause." The cost of obtaining and installing the 
required recording equipment was considered to be an applicable special 
circumstance. Cost estimates were not submitted by the permittee, but 
based on information submitted for a similar facility in Coos County, the 
Department estimated the cost of compliance to be approximately one 
thousand dollars. 

During the past year, the permittee has failed to fully comply with the 
variance requirements. The Department provided the permittee with forms 
for recording temperatures by letter of October 22, 1984 (Attachment B). A 
draft permit addendum specifying the variance requirements was sent on 
October 25, 1984. In response, the Department received a letter from Mr. 
Pete Smart, President of B.E.F., on November 15, 1984 (Attachment C). Mr. 
Smart had not yet implemented the manual temperature recording. In his 
letter he professed to be unaware of the Commission's instructions and the 
frequency requirements for manual recording. Mr. Smart•s view that a two 
hour interval for monitoring is sufficient for temperature monitoring 
particularly concerned the Department. On December 17, 1984 Permit 
Addendum No. 1 was finalized (Attachment D). The permittee began to 
manually record temperatures shortly thereafter. 

The facility was inspected by the Department on January 11, ·1985. While 
the incinerators were not in operation at the time, temperature recording 
sheets were available and were reviewed. These recordings showed 
violations of the temperature and recording requirements. Specifical!y, 
the permittee had failed to record the temperatures for the required two 
hour period after the last charges were loaded and to follow the specified 
warm-up schedule. A typical warm-up period appears to be four hours, or 
about half the daily operating time, rather than the specified thirty 
minutes. B.E.F. personnel typically leave the site shortly after loading 
the last charge making further manual recording during the burndown phase 
impossible. The facility appears to be operating at temperatures lower 
than those required for more than half of the daily operating cycle. These 
violations were discussed with the facility operator during the inspection 
and with Mr. Smart on January 15, 1985. 

Subsequent record sheets have not shown a trend toward resolving these 
problems. Conditions had not changed when inspections were conducted on 
April 3 and June 19, 1985. On July 23, 1985, a Notice of Violation was 
issued for temperature violations and recording violations observed during 
the inspection in June (Attachment E). At the request of Mr. John 
Coutrakon, attorney for B.E.F., Air Quality and Regional staff met with Mr. 
Coutrakon, Mr. Smart, and other representatives of B.E.F. on August 12, 
1985. Attachments F, G, and H relate to that meeting. Responses to 
questions raised by Mr. Coutrakon are included as Attachments I and J. 
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.Q.yrrent St~ 

B.E. F. and the Department continue to disagree about the need for specified 
operating temperatures and the need to monitor and record those tempera
tures. B.E.F.•s attorney has requested that Commission consideration of 
the variance be deferred, pending further analysis of the need for these 
requirements. This report is being presented in response to the 
Commission's expressed intention of reviewing the variance at this time. 

In July of 1985, the Department learned of plans to convert B. E. F. to an 
energy recovery facility. Mr. Tom Bradley, a consultant and professor at 
Oregon Institute of Technolo©r, has been retained to implement the 
conver•sion and Mr. Smrt has referred the Department to Mr. Bradley for all 
questions regard:Lng the conversion project. As a part. of the project, a 
temperature recorder for each unit has been or•dered and delivered to Mr. 
Bradley. The Department i.s awaiting an answer to a request for cost data 
on the recorders. On August 20, 1985, Mr. Bradley informed the Department 
that the recorders are ready for installation at any time. The Department 
further understands that a power sales contract has been obtained by B.E.F. 
from the Coos Curry Electric Cooperative and that all equipment has either 
been obtained or placed on order. Installation is expected to proceed in 
the near future. 

During the past year, representatives of B.E.F. have expressed, verbally 
and in writing, the desire to be allowed to operate the facility in 
conformance with the original Air Contaminant Dischai•ge Permit issued in 
1979 prior to the adoption of the Coastal Incinerator rules by the 
Commission. That permit required a secondary chamber temperature of 
1600°F', a mor•e stringent particulate emissions rate of 0 .1 grains per dry 
standard cubic foot or less, and the operation of temperature recorders. 
The permittee was cited for failure to install and operate temperature 
recorders as required in that permit in a Notice of Violation and Intent to 
Assess Civil Penalty (AQ-SWR-82-40) on May 5, 1982. The primary arguments 
the permittee has presented in support of allowing the lower operating 
temperature are the improvement the incinerators provide over the previous 
practice of open burning of the waste and the continued authorization of 
open burning at other locations, such as at Powers. The Department 
believes that the B. E. F. and Coos County incinerators (the two facilities 
that are subject to the rule) did not operate in compliance with those 
earlier permit conditions and for that reason proposed the adoption of the 
Coastal Incinerators rules in 1983. 

The Coastal Incinerator Rules (OAR 340-21-027) were adopted on the basis of 
technical reports on municipal solid waste incineration and the destruction 
of toxic organic compounds. A large body of information is available on 
these topics. Additional technical literature reviewed by the Department 
since the adoption of those rules firmly supports the residence time and 
temperature requir•ements. However, subsection 340-21-027 ( b) (A) specifj,es 
the minimwn temperatures required during burner warm-up. This subsection 
was adopted to ensure that garbage is not introduced to a cold unit and to 
ensure that the temperature is rapidly brought up to 180o°F once garbage is 
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introduced. This subsection is currently under review by the Department, as 
the operators of both B.E.F. and the Coos County incinerators have 
questioned the feasibility of the start up .requirements. The Department is 
delaying further enforcement action of this subsection until additional 
data can be collected, provided that this is done within a .reasonable time 
frame. Both pe.rmittees have been asked to document the maximum achievable 
start-up temperature profile. Neither permittee has done this to date, 
although Coos County officials have recently agreed to do so. Review of 
subsection (2) has not changed the Department's support of the provisions 
of OAR 340-21-027 which require the use of automatic temperature recorders 
and ope1•ation at 18oo°F after the specified warm-up period. 

AlternBtiyes and Eyaluations 

The variance granted by the Commission on September 14, 1984 has 
effectively expired unless further action is taken. The Commission has 
the following alternatives: 

Alte.rnatiye 1 

The Commission could simply let the variance expire since the 
variance was adopted for a one year period, which has now ended. 
There are numerous factors which support this course of action. 
For one, the original basis for the variance no longer exists. 

The variance was granted on the grounds that the pe.rmittee could 
not afford to obtain the required instrumentation. Since that 
time, temperature recorders have been obtained, although they are 
not yet installed. This alternative would, in effect, mandate 
expeditious installation and ope.ration of the recorders. 

In addition, the pe.rmittee has failed to comply with the variance 
requirements. One provision of OAR 340-21-027 specifies that 
recording be continued until two hours after the last load is 
charged. Since the variance provided relief only of the means of 
recording and not the periods of recording, the permittee•s 
failure to .record during this burn-down phase is a violation of 
the variance. 

Throughout the variance period the permittee violated other 
provisions of the Air Contaminant Discharge Permit culminating in 
the issuance of a Notice of Violation on July 23, 1985. 

Use of the recorders would also be required if B.E.F. is 
conve1•ted to an energy recovery facility. Now would seem to be 
an appropriate time to ensure that the facility can be operated 
in accordance with the regulations, rather than extending the 
problems to an expanded facility. 
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The Commission could extend the variance for some period. This 
alternative would allow the permittee to continue with manual 
recording of the secondary chamber temperature, as specified in 
the September 14, 1984 variance approval. This variance was 
highly unsuccessful in that the permittee failed to comply with 
all of the Commission's directions and was issued a Notice of 
Violation for failing to comply with a variance provision and 
related operating requirements. The variance was adopted because 
the cost of obtaining and installing the required temperature 
recorders represented an economic hardship, as allowed fer in ORS 
468.345(1)(b). The temperature recorders have since been ordered 
and are available for installation as part of an energy recovery 
conversion, so the economic hardship basis is no longer viable. 
The Commission would have to discover some other basis to support 
a variance before an extension could be issued. 

The Commission may be presented with a request to exempt B.E.F. from other 
provisions of OAR 340-21-027 or to rescind some or all of the rule. Since 
this agenda item does not anticipate any such action by the Commission, 
those alternatives are not listed. The Department has continued to review 
the basis for the rule and, with the exception of the start up provisions 
which are still under review, finds no basis for its relaxation in this or 
any other case. The Department finds the permittee•s reluctance to commit 
to operating at the required temperature to be contradictory with the 
permittee•s progress in converting to energy recovery. The temperatures 
specified in the rules will be essential to the successful operation of an 
energy recovery facility. 

SummatJ,Qn 

1. On September 14, 1984 the Commission granted to Brookings Energy 
Facility a one year variance from OAR 340-21-027(2) to allow manual, 
rather than automatic, temperature recording. 

2. During the variance period, the permit tee repeatedly violated 
provisions of the variance and Air Contaminant Discharge Permit and 
a Notice of Violation was issued on July 23, 1985. 

3. The basis on which OAR 340-21-027 was adopted, control of toxic 
organic compounds by operating at 1800°F with a gas retention time of 
one second, has continued to be supported by technical reports 
published since the rule was adopted. The Department considers these 
operating conditions and the use of automatic temperature recorders 
essential to insure that toxic air pollutant emissions from incomplete 
combustion of refuse are minimized. 
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4. The basis on which the variance was authorized, economic hardship, is 
no longer valid since the per•mittee has ordered and has available the 
required equipment. 

5. Unless a basis for a continued variance is established, the Commission 
should find that a further variance is not warranted and the use of 
automatic temperature recorders should be required. 

Director's RecowmendatioQ 

Based on the findings in the Summation, it is recommended that the 
Commission allow the variance from OAR 340-2'1-027(2) for Brookings Ene1•gy 
Facility to expire and that no new variance be issued. The permittee 
should be instructed to immediately begin proper operation of the facility 
in accordance with the Commission• s rules, including use of the temperature 
recorde1•s. The permittee should be required to install and operate the 
temperature r•ecorders within 45 days. During the 115 day j.nstallation 
period, the permittee shall maintain compliance with their Air Contaminant 
Discharge Pe1•mit No. 08-0039, Addendum No. 1 1 Condition 8. ~'he Commission 
should instruct the Department to pursue additional enforcement actions if 
necessary to gain compliance with these t•equirements. 

It is also recommended that the Commission not undertake any t•econsidera
tion of OAR 340-21-027 until the Department has re··evaluated subsection (2) 
and prepared its recommendations. 

Attachments: A. 
B. 
c. 
D. 
E. 
F. 
G. 
H. 
I. 
J. 

Wendy Sims:s 
229-6414 
September 12, 1985 

AS1656 

/\ ( 
-~-~--

Fred Hansen 

09/14/85 Agenda Item No. J 
DEQ letter of 10/22/85 
BEF letter of 11/09/84 
Permit Addendum #1 with issuance letter 
Notice of Violation, NOV-AQ-SWR/C-85-72, July 23, 1982 
w. L. Sims memo to file 
08/15/85 letter to Fred Hansen from John Coutrakon 
08/15/85 letter to Wendy Sims from John Coutrakon 
DEQ letter of 08/22/85 
DEQ letter of 08/30/85 
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Environmental Quality Comm1:"Jsion 
Mailing Address: BOX 1760, PORTLAND, OR 97207 
522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-56»ti 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. J, September 14, 1984, EQC Meeting 

Request fqr a variance From OAR 340-21-027(2) for Broqkings 
Energy Facility, Curry Cqunty 

Backgrqund & Problem Statement 

On July 18, 1984, a variance request was received from Mr. Pete Smart, 
President of the Brookings Energy Facility (Attachment A). This facility 
incinerates municipal solid waste from Curry County in two modular 
incinerators under the authority of Air Contaminant Discharge Permit 08-
0039. Mr. Smart has requested that a variance from Conditions 8 and 10 of 
that permit (Attachment B) be granted to the Brookings Energy Facility 
(BEF). These conditions require the installation and operation of a 
continuous temperature recorder (pyrometer) pursuant to Oregon 
Administrative Rule 340-21-027(2). 

The above cited rule was adopted by the Environmental Quality Commission on 
January 6, 1984. OAR 340-21-025 was amended at the same time. As a result 
of these new rules, the maximum allowable particulate emission rate for 
small coastal municipal waste incinerators changed from from 0.1 to 0.2 
grains/dry standard cubic foot and minimum exhaust gas temperatures/gas 
residence times were established. The operator of an incinerator was 
further required to install a temperature recording pyrometer. This 
requirement is to insure a continuous temperature level capable of' destroy
ing toxic air pollutants. 

Comments on the new rule were solicited from both the BEF and the Curry 
County Board of Commissioners. A public hearing was held on November 21, 
1983. An announcement of the hearing containing the hearing notice and the 
complete proposed rules package was mailed to both parties on October 4, 
1983 (Attachments C,D). An additional hearing announcement was sent to the 
Brookings Energy Facility on October 20, 1983. The prop9sed temperature 
monitoring requirements were prominently mentioned in all of the documents. 
No written testimony was received from either party, nor was either 
represented at the public hearing. 

' I 
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After expiration of' the previous Air Contaminant Discharge Permit, a pro
posed renewal permit was,isent to BEF on April 4, 1984. The proposed permit 
incorporated the temperatUl"er recorder requirement from the new rules. The 
final date for submission of written comments on the proposed permit was 
May 15, 1984. ·on May 16 and May 18 respectively, comments were received 
from BEF and the Curry County Board of' Commissioners (see Attachment A). 
Both requested deletion of the temperature recorder requirement in favor of 
manual recording. Similar comments were received from the City of Brook
ings on May 29, 1984. After considering the comments that were received, 
the Department issued the Air Contaminant_ Discharge Permit on May 25, 1984 
without changes from the proposed permit. 

The Department does not have the authority to revise the permit conditions 
as requested because the conditions are based on the Commission's rules. 
The Department advised the permittee that a variance could be requested 
from the Commission (Attachment E). 

Alternatiyes and Evaluations 

Several alternatives are available to the Commission. The variance request 
can be approved, approved with conditions concerning manual recording, 
approved with reinstatement of' the previous particulate emissions 
limitation, or denied. 

Under ORS 468.345(1), the Commission is authorized to grant variances from 
any rule if any of' the following conditions are met: 

(a) Conditions exist that are beyond the control of the persons granted 
such variance; or 

(b) Special circumstances render strict compliance unreasonable, burden
some or impractical due to special physical conditions or cause; or 

(c) Stric1;! compliance would result in substantial curtailment or closing 
down of a business, plant or operation; or 

(ti} No other alternative facility or method of handling is yet available. 

Subparts (b) and (c) are claimed by the permittee as reasons for the 
variance request. It is the responsibility of the permittee to supply 
documentation to support these claims. 

Subpa~t (b), as noted above, applies in cases where special physical 
conditions make compliance unreasonable, burdensome, or impractical. 
Both incinerators at Brookings are already equipped with primary and 
secondary chamber temperature probes and gauges. Space is not unduly 
restricted at the site, so the addition of a recorder does not present any 

' . • I', 

( 
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physical problem. A recorder could be mounted on each incinerator or the 
wires could be extended to allow for installation at'a -location more, ,, 
convenient to the operator. Space requirements coUld''be further reduced by 
the use of a multi-channel recorder which could simultaneously record' 
temperatures from both incinerators. In his letter of August 15, 1984 
(Attachment H), Mr. Smart maintains that environmental conditions can 
constitute special physical conditions. The Commission considered the 
environmental conditions in making its decision to adopt the coastal 
incinerator rules. The Department believes that a less restrictive rule 
would increase the potential for emissions of toxic air contaminants. 

Subpart (c) applies in cases where compliance is not economically 
feasible. The permittee has stated that enforcement of the rule "could 
very possibly" cause closing down of the operation. The Department 
requested that the BEF supply economic data including financial reports 
and temperature recorder cost estimates (Attachments E,F). In response, an 
earnings statement for 1983 was submitted (see Attachment H). This state
ment indicates that Brookings Energy Facility incurred a net loss of 
$5,740.33 on income revenues totalling $317,405.26 in 1983. According to 
Item M on page 3 Of Attachment H, representatives of the Brookings Energy 
Facility do not have any data on the cost of temperature recorders. Based 
on a cost estimate submitted for the Coos County incinerators (see 
Attachment G), the Department estimates the cost of compliance to be 
approximately one thousand dollars. 

The permittee maintains that since he is discussing c6st reduction 
possibilities with Curry County officials, additional costs would 
jeopardize the operation. Disposal costs are generally a small portion of 
the total cost of handling solid waste, with collection and hauling 
contributing the major share. Even if compliance resulted in a small 
increase in disposal rates, the Department would not expect an appreciable 
increase in the customer billing rate. 

While recognizing the net loss incurred at the BEF in 1983, the Department 
can find no justification for the permittee•s request for a variance based 
on subparts (b) or (c). Subparts (a) and (d), which the permittee did not 
request consideration under, are not applicable. 

ORS 468.345(4) requires consideration of the equities involved and the 
advantages and disadvantages to residents and to the operator of the BEF. 
The only other facility subject to the temperature recorder rule is the 
Coos County incinerator installation at Beaver Hill. This facility had a 
variance from the particulate emissions limitation which was withdrawn 
after adoption of the relaxed limits. This facility is required to install 
and operate temperature recorders. No other facilities burn municipal 
solid waste in Oregon. A permit issued for the proposed facility in Marion 
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County, which would be much larger than the coastal incinerators, also 
requires continuous temperature recording. 

The capital expenditure needed to comply with the rule appears to be 
slight, so there is little probability ~f a facility closure. If closure 
occurred, an alternate means of disposal would have to be developed and 
would most likely offset job losses. Similarly, any outcome of the 
variance request review is unlikely to affect the competitive position of 
the facility, since it is not in a competitive market. 

Residents of the areas surrounding the facility could be affected by 
increased emissions of toxic air pollutants and by a change in garbage 
collection fees. The need for high temperatures to destroy potential toxic 
air pollutants is not at issue in this variance request, rather the means 
of documenting the actual operating temperatures. The more reliable and 
accurate the means, the lower the possibility of increased toxic air 
pollutant emissions. 

A temperature recorder has the advantage of providing a continuous readout. 
Accuracy is maintained by performing maintenance and calibration checks at 
an interval appropriate to the specific instrument. 

In contrast, manual recording is much less reliable in terms of frequency (. 
of recording and accuracy. Human error is not the only disadvanatage. 
Further problems are caused by the variable nature of municipal solid 
waste. BTU value, moisture content, ash content, and other variables which 
affect combustion fluctuate. Data must be collected often enough to insure 
that the proper temperatures are maintained at all times. 

The superior ventilation along the Oregon coast assists in removal of 
pollutants from the ambient air. However, this may not be adequate in the 
case of toxic contaminants. Effects from toxic air pollutants may result 
from very low concentrations. Concerns have been raised that these effects 
may not be seen for many years during which time some pollutants may 
accumulate in body tissues. 

The potential for deviations in temperature control and toxic air pollutant 
emissions are compared below for each alternative. 

Alternative 1: Approval of Variance Request 

The request, as submitted, would be a permanent variance. Any impacts from 
granting the variance would continue for the lifetime of the facility. In 
addition, the variance request and other communications received from Mr. 
Pete Smart propose that the temperatures be manually recorded, at times yet 
to be specified, during the daily operating schedule. No detail on these 
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specified times or identification of how or by whom the times would be 
chosen is given. 

This alternative has the highest probability of temperature deviations and 
adverse air pollution effects. Since the variance would be permanent, the 
effects would continue indefinitely. 

Alternative 2: Approval of Modified Variance 

Under this alternative, the facility operator would be allowed to manually 
record temperatures for a specified time period, such as one year from the 
date of approval, Temperatures would be recorded at each incinerator at 
five minute intervals during warm-up and at fifteen minute intervals during 
the combustion phase. 

This alternative is a compromise between the rule and the variance request. 
It provides ample time for the permittee to procure the necessary capital 
for the recorders. The frequency of manual data collection should help to 
guard against lengthy temperature drops. The possibility of human error is 
not diminished, however. 

( Al termative 3: Approval With Particulate Emissions Limitations 

This alternative would allow manual temperature recording and reduce the 
particulate emissions limit from 0.2 grains per standard cubic foot of 
exhaust gases to the previous limit of 0.1. Since gaseous toxic air 
pollutants tend to adsorb onto particulate matter, the loss of control over 
operating temperature would be compensated for by the increased removal of 
toxics-laden particulate matter. 

Adequate control of toxic emissions would be achieved under this option. 
However, particulate emission control equipment would probably have to be 
installed. Coos County estimated that such equipment would cost aver 
$500,000 for the Coos County facility. Since the cost of this equipment 
would far exceed the cost of temperature recorders, there does not seem to 
be an advantage to this alternative. 

Alternative 4: Denial of Variance Request 

Denial of the variance request would provide the intended control of toxic 
air pollutant emissions and the associated protection of the public health. 
Any fluctuation in temperature, either above or below 18000 F, could be 
readily detected. 

This alternative has additional benefits to the incinerator operator. By 
correlating incinerator temperature and auxiliary fuel usage with other 
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operating parameters, such as the mix of garbage charged, the need for 
auxiliary fuel could be minimized. The cost of auxiliary fuel was a major 
issue raised at the November 21, 1983 hearing. In addition, an employee 
would be freed from having to manually record the temperatures. 

Summary 

1. The operator of the Brookings Energy Facility is seeking a variance 
from OAR 340-21-027(2) which requires the installation of temperature 
recorders at coastal municipal waste incinerators. 

2. OAR 340-21-025 was modified in January 1984 to allow for increased 
particulate emissions from coastal municipal waste incinerators. OAR 
340-21-027 was simultaneously adopted to establish combustion 
temperature and residence time requirements, The temperature/time re
quirements are integral to controlling toxic air pollutant emissions at 
the higher particulate emission rates. The use of temperature 
recorders was required to insure and document compliance with the 
temperature requirements. 

3, Manual temperature recording would be less effective than automatic 
recording given the variable composition of municipal. solid waste and 
the possibility of operator error. 

4. The president of the Brookings Energy Facility and the Curry County 
Board of Commissioners did not comment during the public comment period 
or the public hearing concerning the adoption of OAR 340-21-025 and 
-027. Objections to the proposed Air Contaminant Discharge Permit 
requirement of temperature recorders were received from both parties 
after the permit was re-drafted to include the rule requirements. 

5. The applicant has requested the variance on the basis of ORS 
468.345(1)(b) and (c) for special physical conditions and cost 
implications. The applicant has not adequately documented either 
consideration. 

6. Approval of the variance request could result in increased ambient 
concentrations of toxic air pollutants, due to deviations from the 

• required operating temperatures. 

7, The Department has been unable to establish any basis for granting the 
variance request. 

·· .. 
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Director's Recommendation 

Based upon the findings in the Summation, it is recommended that the 
Commission deny the variance request from OAR 340-21-027(2) for the 
Brookings Energy Facility. 

~~\J./UZ,~ 
~d-H~nsen 

·' 
Attachments: A. Request for Variaijce From Mr. Pete Smart, Brookings 

Energy Facility I 
B. Air Contaminant Discharge Permit 08-0039, Brookings 

Energy Facility 
c. Letter to Boa1·d of Commissioners, Curry County, 

October 4, 1983 
D. Letter to Pete Smart, October 4, 1983 
E. Letter to Pete Smart, June 22, 1984 
F. August 3, 1984 letter from DEQ to Mr. Pete Smart 
G. Testimony from J.R. Perkins, Public Works Director, 

County of Coos 
( H. Letter from Pete Smart to EQC, August 13, 1984 

WENDY L. SIMS:a 
229-5259 
August 15, 1984 
AA4612 

·~··· 
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BROOKINGS ENERGT FACILITY 
BOX 1240 

BROOKINGS, OR 97415 

July 14, 1984 

Environmental ~uality Commission 
P. O. Box 1760 
Portland, OR 97207 

Dear Commissioners: 

The purpose of this letter is to request a variance to certain "special 
conditions" of Air Quality Permit No. 08-0039 as provided by ORS 468.345, 
subsections l-a, b, c and 4. 

About April 10, 1984 we received a letter with a copy of the proposed 
permit attached from LLoyd Kostow. This letter WqS in response to an 
earlier application from us for renewal of Permit no. 08-0039 and was 
dated April 4, 1984. In this letter Mr. Kostow invited written comments 
which were to be considered before final Jhssuance of the permit. We 
submitted a letter of comment, objecting to two special conditions of 
the proposed permit. Letters from the Curry County Commission and the 
city of Brookings (site of the facility) were also sent to Mr. Kostow 
requesting a variance from those same two special conditions. A letter, 
dated May 25, 1984, was received from Mr. Kostow informing us that the 
permit would not be changed. He cited OAR 340-21-027(2) and attached a 
copy of Permit No. 08-0039 identical to the draft copy received in April. 
Mr. Kostow also informed us that we may appeal to a representative of 
the Environmental Qua1ity Com~ission. This prompted us to send such an 
appeal to Fred Hansen, Director. We have just received a letter from 
Mr. Hansen, dated June 22, 1984, from which we quote: "An exemption 
from the rules would require a variance which can only be granted by 
the E Q C. 11 Copies of all the above mentioned letters are attached and 
we .would like for their content to be a part of this appeal for variance. 

We are requesting a variance to Special Conditions 8 and 10 of Permit 
No. 08-0039, which conditions require installation and operation of 
continuous recording pyrometers according to a ~ ecific time frame. 
We propose that we be allowed to manually record lower and upper chamber 
temperatures ·at specified times during the daily operating schedule. 
This request is primarily based on information that has already been 
detailed in letters to Lloyd Kostow and Fred Hansen (attached and marked'}. 

We believe that the geographic, demographic, and economic situations of 
Curry County and Brookings Energy Facility are such that a variance should 
be granted according to ORS 468,345, subsections 1-4. This ORS states that 
a specific variance shall be granted if the commission finds (1-b) "that 
strict compliance with the rule or standard is inappropriate because: special 
circumstances render strict comp}iance unreasonable, burdensome, or impractical. 
Also (4), "The commission ••• shall consider ••• the addfa.at.age,s,~aalio>cd-~ 
aa" w~-·-~ and to the person conducting the activity for which 
the variance is sought. 11 We believe the evidence to show that in this case 
"strict compliance" to the rules to be unreasonable, burdensome, and im
practical when all conditions are considered. We also believe that strict 
compliance 1lrOtril!ii! ,.iif .. ~l J>i1aa1mmag~ of Curry County 
and to B E F, the entity that disposes of the s'olid waste for the residents. 

II 



"' 
( ( 

Page 2 

We urgently request careful consideration of marked sections of all the 
attached material. Granting of this variance will allow us to continue 
with the job at hand (disposing of solid waste in a safear.idreasonable 
manner). We are presently discussing possible methods by which disposal 
costs may be reduced with county officials. Any additional cost could 
very possibly cause the whole operation to fit into a category to which 
ORS 368.345, subsection le could apply. 

We have been operating for some five years in the same spot and even now 
many residents of the area do not know where the facility is. That should 
say something about the the lack of pollution of the operation. 

R/Pjtfu1:1"y Yours, / 

y~,d/~ 
Pete Smart, President 
Brookings Energy Facility 
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POL1,1fflON CONTROL 468.345 

issue an order. the failure shall be con.sidered a 
determination that the construction may pro
ceed. The construction mu.st comply with the 
pla:ns, spec'.fications and any corrections or 
revisions thereto or other information, i£ any, 
previously submitted. 

(5) AI:iy person agajn.st whom the order is 
directed may, within 20 days from the date of 
mailing· of the order, demand a hearing. The 
de=d shall be in writing, shall state the 
grollllds for hearing and shall be mailed to the 
director of the department. The hearing shall be 
conducted pursuant to the applicable provisions 
of ORS 183.310 to 183.550. 

(6) For the purposes of this section, "con
structionn includes installation and establish
ment of new air contamination sources. Addition 
to or enlargement or replacement of an air con
tamination source, or any major alteration or 
modification therein that significantly affects 
the emission of air contaminants shall be consid
ered as construction of a new air contamination 

·source. [Formar!y 449.7121 

468.3.30 Duty to comply with laws, 
rules e.nd standards. Any person who com
plies with the provisions of ORS 468.325 and 
receives notification that construction may 
proceed in accordance t.herewith is not thereby 
relieved from complying with any other applica· 
ble law, rule or standard. [Formerly 449.7391 

468.335 Furnishing copies of l'Ules 
a:ad standards to building permit issuing 
agencies. Whenever under tl1e provisions of 
ORS 468.320 to 468.340 n11es or standards ara 
adopted by either the co=ission or a regional 
authoricy, the co=ission or regional authority 
shall furnish to all building permit issuing agen· 
cies within its jurisdiction copies of such rules 
and standards. [Formerly 449. 7221 

468.340 Measurement and testing of 
contamination sources. (1) Pursuant to rules 
adopted by the coIDJllission, the department 
shall establish a program for measurement and 
testing of contamination sources and may per· 
form such sampling or testing or may require 
any person in control of an air contamination 
source to perform the sampling or testing, sub
ject to the provisions of subsections (2) to (4) of 
this section. Whenever samples for air or air 
contaminants are taken by the department of 
analysis, a duplicate of the analytical report shall 
"be furnished promptly to the person owning or 
operating the air contamination source. . ·, 

(2) The departmeut may require any person 
in control of an air contamination source to 
provide necessary holes in stacks or ducts and 

proper sampling and testing facilities, as may be 
necesa.ary and reasonable for the accurate deter· 
mination of the nature, extent, quantity and 
degmi of air contaminants which are emitted as 
the remit of operation of the source. 

(3) All sampling and· testing shall be con· 
ducted in accordance with methods used by the 
department or equivalent methods of measure
ment acceptable t,o the department. 

(4) All sampling and testing performed 
under this section shaU be conducted in accord· 
ance with applicable safety rules and procedures 
established by law. [Formerly 449.7021 

468.345 Variances from air contaJ:!'.ti:,. 
nation rul!O!L.an.d ~tB.1;1_<4.i.'.d:;; delegation to 
local governments; notices. ( 1) The com· 
mission may grant specific variances which :nay 
be limited in time from the particular require
ments of any rule or standard to such specific 
persons or class of persons or such specific air 
contamination source, upon such conditions as it 
may consider necessary to protect the public 
health and welfare. The commissld!l'lehall 11 
~;11pe<:i:fic,Narian . y• 1t cfin that;;;e~ 
J;!,)mll - . ~·>"). cthe rule or.standard is inapotlll'. 
~;oecaui!§: ~ 

r (a) Conditions exist. th.at are beyond the 
con l of the persons granted_~llch~ce; or ) 

(b) $i:ieeili:l7fuCumstances render 11trietocom-
, " · nablei burdensome drjmprartiaj. . 

~al-phys!¢~1'.ll'-E!-...CSIJSClt 01\> . 

c("c) Strict compliance would result in--SU~ 
stantial curtailment or closinw.dowru.2ia bu.si· 
,ness, plant or operatiQl'.!I or -(d) No other alternative facility or method of 
handling is yet available. · 

(2) The commission may delegate the power 
to grnnt vari:mces to legislative bodies of local 
units of government or regional air quality con· 
trol authorities in any area of the state on such 
general conditions as it may find appropriate. 
However, if the commission delegates authority 
to grant variances tc a regional authority, the 
commission shall not g:rant similar authority to 
any city or county Within the territory of the 
regional authority. 

(3) A copy of each variance granted, renewed 
or extended by a local governmental body or 
regional authority shall be filed with the com
mission within 15 days after it is granted. The 
cotnmission shall review the variance and the 
reasons therefor within 60 days of receipt of the 
copy and may approve, deny or modify the vari
ance terms. Failure of the commission to act on 
the variance within the 60-day period shall be 
considered a determination that the variance 
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468.350 PUBLIC HEALTH AND SAFETY 

granted by the local governmental body or re
gional authority is approved by the commission. 

(4)1n determining whether or not a variance 
shall be granted, the commission or the local 
~vemment81 body or regional authority sfulih 
.('.,OD$idei;,tbe equities involved and the.advantag
es and ,diS&dvantages:cto .residents.· and to the 
~l"!lQn,~onducting ·the activity:. for .. ..which, the 
~.is sought_. 

(5) A variance may be revoked or modified 
by the granter thereof after a public hearing held 
upon not less than 10 clays' notice. Such notice 
shall be served upon all persons who the granter 
knows will be subjected to greater restrictions if 
such variance is revoked or modified, or are 
likely to be affected or who have filed with auch 
granter a written request for such notification. 
[Formerly 449.810] 

468.350 Air and water pollution con• 
trol permit for geothermal well drilling 
and operation; enforcement authority of 
director. (I) Upon issuance of a permit pur· 
suant to ORS 522.115, the director shall accept 
applications for such appropriate permits under 
air and water pollution control laws as are neces
sary for the drilling of a geothermal well for. 
which the permit has been issued and shall, 
within 30 clays, act upon such application. 

(2) The director shall continue to exercise 
enforcement authority over a permit issued 
pursuant to this section; and shall have primary 
responsibility in carrying out the policy set forth 
in ORS 468.280, 468.710 and rules adopted 
pursuant to ORS 468.725, for air and water 
pollution control at geothermal wells which have 
been unlawfully abandoned, unlawfully suspend
ed, or completed. [1975 c.552 §34] 

ing actions if that governmental entity otherwise 
has the power to do so: 

(A) Prohibiting residential open burning; 

(B) Allowing residential open burning on 
fewer days tban the number of clays on which 
residential open burning is authorized by the 
commission; or 

(C) Taking other action that is more restric
tive of residential open burning tban a rule 
adopted by the commission under this section. 

(b) Nothing in this section affects any local 
government ordinance, rule, regulation or provi· 
sion that: 

(A) Is more restrictive of residential open 
burning than a rule adopted by the commission 
under this section; and 

(B) Is in effect on August 21, 1981. 

(c) As used in this subsection, "local govern· 
ment" means a city, county, other local govern· 
mental subdivision or a regional air quality 
control authority established under ORS 
468.505. [1981 c.765 §2] 

MOTOR V'EillCLE 
POLLUTION CONTROL 

468.360 Definitions for ORS 468.380 
to 468.•105. As used in ORS 468.360 to 
468.405: 

(1) "Certified system" means a motor vehicle 
pollution control system for which a certificate 
of approval has been issued under ORS 468.375 
(3). 

(2) "Factory-installed system" means a 
motor vehicle pollution control system installed 
by the manufacturer which meets criteria for 
emission of pollutants in effect under federal 
laws and regulations applicable on September 9, 
1971, or which meets criteria adopted pursuant 
to ORS 468.375 (1), whichever criteria are strict-

468.355 Open burning of vegetative 
debris; local government authority. (1) 
The Environmental Quality Commission shall 
establish by rule periods during which open 
burning of vegetative debris from residential 

· yard cleanup shall be allowed or disallowed based er· 
on daily air quality and meteorological condi
tions as determined by the department. 

(3) "Motor vehicle" includes any self. 
propelled vehicle used for transporting persons 
or commodities on public roads and highways, 
but does not include a motor vehicle of special 
interest as that term is defined in ORS 481.205 
(6)(c). 

(2) After June 30, 1982, the commission may 
prohibit residential open burning in areas of the 
state if the commission finds: 

(a) Such prohibition is necessary in the area 
affected to meet air quality standards; and 

(b) Alternate disposal methods are reason
ably available to a substantial majority of the 
population in the affected area. 

(3)(a) Nothing in this section prevents a 
local government from taking any of the follow-

(4) "Motor vehicle pollution control system" 
means equipment designed for installation on a 

· motor vehicle for the purpose of reducing the 
pollutants emitted from the vehicle, or a system 
or engine adjustment or modification which 
causes a reduction of pollutants emitted from the 
vehicle. [Formerly 449.949; 1975 c.670 §4) 

756 
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CURRY COUNTY OREGON BOARD OF COMMISSIONERS 

Donald K. Buffington Kelly G. Ross John Glenn Mayea 

BOX746 GOLD BEACH, OREGON 97444 (503) 247-7011 

May 15, 1984 

Department of Environmental Quality 
Lloyd Kostow, Manager 
P.O. Box 1760 
Portland, Oregon 97207 

Mack Arch Ort the Curry Coe~t 

RE Brookings Energy Facility No. 9047 -- Discharge Permit 
No. 8-0039. 

Dear Lloyd: 

We respectfully request that you consider deleting items 8 and 
10, page 3, from the proposed Air Contaminant Discharge Permit. 
We feel that the .a.a~'!1'1:'"~~11~11t'l'fiimedi&hY""'a..manua.il. 
~..;.a~~~ at specified times in the operating 

.schedule. 

Curry County leases the equipment to B.E.F. and an~~ 
tli>ell!ffl>w;j.l.:l.,,;i:e,su,1r1.t;,'"'~ll>~lr~~-lil..)ll!t~.tl-~ Under 
present budget constraints any additional costs would be very 
difficult for us to cope with. We live in a sparsely populated 

. h "'-- .<.-"1.- • • . d. . . . u d area wit our own •<7U""""'~l""&1-•rll·l1'~gaos.ys®em .. an we 
feel this is~aeee~ for the efficient operation of this 
facility. 

Thank you for your consideration in this matter of great concern 
to us. 

Maye a 

JGM:db 
pc: B.E.F. 

Commissioner Ross 
Commissioner Buffington 
City of Brookings 
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(- ATTACHMENT A.:..4 
BROOK\,,!GS 

896 Ell< Orm ' 
Broold"gg· Oreoon 97415 

The Horne of \/Vinter Flowers 

: ' 
' ' 
I ! 

Department of Environmental Quality 
Lloyd Kostow, Manager 
P.O. Box 1760 
Portland, Oregon 91207 

I 

May 25, 1984 

REFERENCE: Brookings Energy Facility No. 9047 
Discharge Permit No. 8-0039 

Dear Lloyd: 

We realize that our comments are past the May 15, 1984 deadline 
for comments, but we ask you to consider our comments. 

The City staff supports and agrees with the Curry County request 
for deletion of items 8 and 10 on page 3 of the Discharge Permit 
No. 8-0039. 

Continuous monitoring is needed in an urban setting and/or where 

, ' " 
" 

a i r i n v er s i on s ex i s t, but the &&M41"11i~'9"'~~'lf'Ci!t.;;}.ik~,.d;~Jl~,e (" 
~·~~Sir. · The ~"'fl'ti~'f'i'fd:s1a 
~---~~Mli~b~t;~,~t.J1,ei11ian.e:a., and the w i n d s pre v a i l 
f4;; &'f'dr'B "'M;~,1J;._~::t_1i;~Peil. 

Con t i nu o u s mo n i to r i n g e q u i pm en t ~'f1Vil.ne5'.wmJl;t.._e~a,t1ntten.an.a.er 
~mrlf1'1"!•So~.& toward the daily operations. The p·roposed 
alternative of manually recording the maximum and minimum temper-
a tu re s i s ,a,.,...-<D'~:tt'"w,udlla''1Ainu11. 

The Brookings Energy Facility proposal may not be ideal b.ut 
------·---~~-M'~~~e<.wai.d~.~t.!3and ·could suffi<:e until energy 

sales reach a sufficient level to purchase· the pyrometer. 

'' i 
i' 
' 

Curry County and th~ Brookings Energy Facility budgets will be 
G» a cl.~~e-xl=t.'O:l!ll~ilii?"'~'Pe<"<li'P'"f-J:nit-eofl4lli We fee 1 t ha t the 
opPrator will make the manual reading alternative work ai:id the 
plant is designed to reduce pollutants to a minimum. 

Thank you for your ionsideration in this matter. 

LL/dmvn 
'i 
cc: Brookings Ener~y Facility 

;.--Curry County Co.mmissioners 

Respectfully, 

0/-U) c{~ 
Leo Lightle 
Engineering Technician 



:i ····-.' q .,_ 

·1: .. 

" ' ·. ' :~« . 

·>-,,. 

··:·: t. 

. ·2,J. I (.pl'(/. ·r I l D 
·, . -. ! -

"'\' 

( 

Department. of Environmental Quality 
,. ::'., \ . -. :~--\:j l~·'.'·.;;:.::'.-':,-f_, •: ·-~;·• ,~', J .__. . _c. -

522 S0UTHWEST5TH /:\VE. PORTLAND, OREGON 
·~·· ' . 

MAILING ADDR~SS: P.O. BOX 1760,. PORTLAND, OREGON 97207. 

April 4, 1984 

. , • i · · '.Brookings Energy .Facility, Inc. 
· ··· P,O, Box 121\0 

,.. ·· · · : Brooltings, OR 97 415 
' .~1~ 

.. , ·. 
-;·-:· 

-~- ''·· 

.. ,,. ' 

' 

.>! 

... : .Ge.ntlemen: 

Final Date for Submission 
of Written Comn:ent;s: 
May 15, 1981\ 

Re: Applicatirrn No. 9011'( 
Proposed Air Contaminant 
Dincharge PN'mit Nn. C'IJ·-0039 

. ''· : ( 
. :.: Your applies tion for renewal of your Air Contaminant Discharge Permit has 

been reviewed by the· Department of Environmental Quality and proposed air 
contaminant dischari:;e permit provisions have been drafted: You are invited 

·to revieu the attachrn:i copy and. submit any comments you may have in writing 
· 1.1y the final nubm;l.so:!.on tlnto nnted C1hove, If thn proposml permit ts 

'_;·. 

l'.; 

. ... ": • cnti<1factory, no rcnponce to thirJ notice io nocconary • 
.-- . 

. ;·\i~c~osed for your information is a copy of the public notice concerning 
'.' ~ ... 'your P2!'ffiit. This notice is published in the Secretary of State• s bulletin 

and distributed to the media and interested individuals . 
. o, ••• ~: •• 

. >, ... _:~·=_,_ ... ;All. comments received will be evaluated by the Department of Envirrrnment.al 
·•. · ... · .. ·Quality and action on your application will be taken in 'the near future . 

• - ·:>~·· - ' 

,,'\· 

;; 

JO: a 
.• Al\4297. 
'Enclosuroe 
cc: Coos Bay Branch, DEQ 

s.outhwost !logion, DEQ 

. . 

.'·j 
\ . , . 

!•' 

Sincerely, 

'"Z' .J. I / . t. . . ... ! n· .. -, /,..., .. 1r . 
.::::.-::-. .(}·-:{,r.~ , I .frv_,•. :! i. • · 

Lloyd Kost ow, Manai;er 
Program Operations 
Air Quality Division 
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a. Prior to the initial charge of wastes and for the first 30 minutes 
of incineration of the initial charge, 1600° F for 1 second. 

b. For the period beginning 30 minutes after the initial charge of 
wastes to the time of the final charge, 1800° F for 1 second or 
17000 F for 2 seconds or a temperature and corresponding residence 
time linearly interpolated between the aforementioned two points. 

c. For a 2 hour period after the final charge of waste, 1600° F for 
1 second. 

~ The permittee shall install, calibrate, maintain, and operate 
~· according to manufacturer• s specifications a continuous recording 

pyrometer. The pyrometer shall be located at a point within the 
incinerator exhaust system which has been approved by the Department. 

9. The pennittee shall not incinerate any materials which may emit 
potentially poisonous or toxic substances. Materials which are not to 
be incinerated should include any significant identifiable quantities 
of pesticides and herbicides, electrial switching gear, or heavy metals 
such as zinc, cadmium, lead and mercury. 

Cgmpliance Demonstration Schedule 

·.,he permittee shall provide for recording pyrometers as specified in 
_,;, ,tion 8 in accordance with the following schedule: 

{::\;) ~By no later than 60 days after issuance of this permit, the 
~ permittee shall submit detailed plans and specifications, to the f Department of Environmental Quality for review and approval. 

~,~ By no later than 120 days after issuance of this permit, the V •· permit tee shall complete the installation of and place in 
: operation the recording pyrometers. 

j Within seven (7) days after item b above is completed, the 
ti} permittee shall inform the Department in writing that the item 
~/ has been accomplished. 

Honitgring anc! Repgrting 

11. The permittee shall effectively inspect and monitor the operation 
and maintenance of the plant and associated air contaminant control 
facilities. A record of all such data shall be maintained for a 
period of two years and be available at the plant site at all times 
for inspection by the authorized representatives of the Department. 
At least the following parameters shall be monitored and recorded 
at the indicated interval. 

/ ·,, '11 

( 



~ YD l<O:;:;TOW ·1 F'R1)Dt\1~1"! 

~ G!UAl_ITY DIVISION, 
P 0 BOX 1760 
PORTLAND, OR 97207 

DEAF: SIR:: 

OP. MOR. 
.Ci t: G~ 

1::::'?\C J. I_ l TY 

97444 

ATTACHME3l ~-17__ 
.5/ /ij Ji ') 

RE•APPLICATION NO. 9047 
DI SCHARCiE PERMIT NO:;:--(H):3•;1 

YOUR LETTER OF !1PR IL '1·. ~·I TH THE ENCLo:;.:ED DRAFT OF THE l"'l"':OPO:c:E[l 
DI :=;i::HARGE F'ERM IT NO. OE:-00:39 HA::: BEEN RECEIVED AND RE\i I EIAED.. IT Vi: 
CLEAR T'Hf~T D ;::;: Ci :3TAFF HA:::: APF'LIED i'lliC:H TIME r~ND EFFOFlT IN THI~ DEVEL
OPMENT OF. THE f"ROPO:=:ED F'ERl'I IT WI TH RECiAHD TO BOTH GENERAL. AND :=:PEC IF IC 
A IR 1:!1JAL I TY CONTHOUC:" WE (-\PPF<EC I (HE THI~ i~EED OF MI I~ IM I z I NG eo1_L.UT I 01~ 
FOR THE OVERALL LIVEABILITY OF OUF': STATE AND FOi'< :311FETY AND \'1ELFl1F<E 
OF THE PEOPLE. 

THERE AHE, HOWEVEF<, AT LEA:=:T TWO :~:PECIFIC:3 OF THE PF<DF'OSED !""Ef\1'·1l:T 
WHICH, IF APPLIED TO THE OPERATION OF THE f:l I:~ F INCI~IEF:ATORS-, WOUl_D 
'=:EVEF<ELY IMPACT BOTH THE OF'El::;;ATOF<:=: OF THE ;=AGILITY AND THE l"'EOPLE DF 
CUHF<Y COUNTY~ THI:=: \HTHOUT Al\IY APF'f':ECIABLE BEl\IEFIT TO THE UVEABILITY 
OF THE i~l::;;EA OR THI~ HEALTH !1ND \..JEU=ARE OF THE CITIZENS.. THl~:;:E THINOS 
AF<E DET!ULED 01'" F'AGE ::;: OF THE Pr-\OPo:::i~D PEF,MIT-, ITEM:::. f:::'; AND 10 .. 

WE HE:o:F'ECTFULLY i''EG!UE:=:T THAT THl~:O:E TWO ITEMS t<E DELETl~D IN THEii:;; 
ENTIRETY FRCil"i THE F'Ef.:11 IT. WE PROF·o:=:E TO REPU\CE THEM l.J I TH ~\ REGl!J I HE-
1'11~NT THAT THE PERl1ITTEE MANUALLY i"i:ECOF<D '-OWER Al\ID ui=·1=·ER Cl-11)1"1Br:::f\ TEl'IF"
ERATUF<l:O:f:; AT SPECIFIED TIME:::. DLIF<Il\IC THE OF'ERATI~IC: SCHEDULE .. (ji.1ii,,t'(@J.8!fi!N!it 
~e·"·"'D!.~1 . 
l ~ DUE TO <~ COMBINATIOl\I OF F"ACTOI::;;::: THE Il\ISTiiLL.ATIOl\I, ;<IAINTENAJ\ICE 
'-" Al\l[I OPERATIO~i OF ~litfl'1tli J .. l!~~,f!Efi"l"\!l!f.!M~'*I 
~~~~~:IYll:<'l\lifl~~~~~·-Q 
~ilo~~~llitii£tl\04 

,;. INCINl~RATIOi\I c:G!IJIPMEl\IT II~ u:=;E I:o; ~~'li;:;,i,tfolii!ilio"@ll'ill"'Ee TO 
~~~W.illl'.Am.~~I. SIMILAF< EG!IHPMENT u:: IN U.~;E 

11~ THI'"' :".:T,1~TE, IN OTHEF< :3Tf4TE:=;, AND IN OTHEF< COUl\ITF<IE:=:, 1:~.1 
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Department of Environmental Quality 

VICTOR ATIYEH 
Governor 622 S.W. FIFTH AVENUE, 801~ PORTLANO, OREGON 97207 PHONE: (5031 229-5696 

\J May 25, 1984 

• 

'' I' 
'' 

Mi•. Pete Smart, President 
Brookings Energy Facility, Inc. 
PO Box 1240 
Brookings, OR 97415 

Dear Mr. Smart: 

Re: Renewal of Air Contaminant 
Discharge Permit No.: 08-0039 
Application No.: 9047 

The Department of Environmental Quality has completed processing your 
permit application. Based upon the material contained in your application, 
the additional submissions and comments made by you and the comments , 
received in response to the public notice·, the Department has issued the 
enclosed Air Contaminant Di~charge Permit. This permit was issued to you 
pursuant to Oregon Revised Statutes 468.310 and 468.320 and Oregon 
Administrative Rules, Chapter 340, Divisions 14-005 through 14-050, and 20-
140 through 20-185. 

Comments on the proposed permit were received from you and from the 
Chairman of the Curry County Board of Commissioners. Both parties 
requested that conditions 8 and 10 of the proposed permit, requiring 
continuous recording pyrometers, be deleted in favor of manual temperature 
control verification, 

'' 

Continuous recording pyrometers are requ:tred at the Brookings Energy 
Facility in accordance .with Oregon Admin.i.stra tive Rule 340-21-027 ( 2). This 
regulation was promulgated by the Envirormental Quality Commission on' 
January 6, 1984, as part of a package of regulations for small municipal 
waste incinerators in coastal areas. Prior to adoption, a public hearing 
on the proposed regulations was held on November 21, 1983. Written 
comments were also solicited. 

DEQ notified you of the proposed rulemaking and the opportunity for comment 
in a letter dated October 4, 1983. However, DEQ received no commentaj 
either written or oral, on the proposed regulations from any party 
associated with the Brookings Energy Facility. In particular, no objection 
to the requirement that continuous recording pyrometers be installed at 
Brookings was received; 

i 

I 

I 
I 
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Mr. Pete Smart 
May 25, 1984 
Page 2 

( 

In addition to the pyrometer requirement, the regulations adopted on 
January 6, 1984 relax the maximum allowable particulate emissions rate. 
This change was made in recognition of some of the factors highlighted in 
your letter, including the meteorological and population density 
characteristics of the coastal areas, and the difficulty in attaining the 
existing standard with the type of equipment in use along the coast. 
Temperature requirements were added to insure that the relaxed particulate 
standards would not result in increased emission of toxic organic 
compounds, such as dioxin. The continuous recording pyrometers are a 
necessary tool for insuring compliance with the temperature requirements 
and, as a result, preventing excessive emissions of organic compounds. On 
this basis, the ,-cotrtrl:bututlO!r. of the recording pyrometers to preventing 
the deterioration of air quality cannot be dismissed. 

CQntinuous recording pyrometers are the most effective way of collecting 
the required temperature data. They can provide continuous, accurate, and 
reliable data at an operating cost lower than that which would likely 
result from effectiv·e manual data collection. As a result, the requirement 
for installation of this equipment is retained in the enclosed permit. 

If you wish to appeal any of the conditions or limitations contained in the 
permit, you may request a hearing before the Environmental Quality 
Commission or its ~~en~ pursuant to OAR, Chapter 340, 
Divisions 14-025(5), and 11-005 through 11-140, and ORS Chapter 183. If 
you have any questions, please contact John Odisio at 229-5057. 

You are urged to carefully read the permit and to take all possible steps 
to comply with the conditions contained therein so as to minimize 
degradation to the environment of Oregon. 

WS:" 
AS113 
Enclosure 

cc: Southwest Regional Office 
Coos County Branch Off ice 

EPA 

Sincerely, 

- (" ( 
-' ~ ~ ...... 

I . , 
I " • 1 

' ' • 1 

' 
Lloyd Kostow, Manager 
Program Operation; 
Air Quality 
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ATTACHMENT A-9 

. FF:ED HAM:c:~:h [Ir RECTOR 
1::. (J BOX l ?l:-0 
F·ORTLAND, OH ·n~W7 

DEAR :3IR: 

DI.IRING THI~ .::·A:":T ·o:EVERAL l,./~EEl<S HE 1·114'JE HE:EN •::OMMUl\l!CATHJG <AITH VARIOIJ'.:: 
PER:::o1,1:0:: I i'I your, AGENCY BOTH BY LETTEF: Ai'I[) BY TELEPHONE CONCERN I NCi OUR 
DISCH1~RCiE r''EPMIT MO. 0:::-01;1:3·;>. IN f':EPL.Y TO ,,, L.ETTEf': FROM i..J_OYD l<ASTOW 
DATED APf':IL 4, 19:34 1,)[ :::UBMITTED CERTArn COMMENT::. vlITH REOARD TO THE 
ABOVE MENTIONED PERMIT CC0111'1ENT:3 ATTACHEDJ. ~it1111 AND THE 

~A~L~L~1~JF~~T~H~E~~~=:E~c~:i~J1~11~1~E~N~T~::~: ~1::::::::;:::::::;·-:·;:~:::;::~: .. ·oF THE1:'.:~1;6~~~MIT. 
As l.~RITTEN, THE PROPo:=:ED ~·ERMIT REG!UIF\ED CONTINIJOU:o: RECORDINC; PYRO
METERS C F'Ci 3, F'F' ::3, .I. 0 J. ' ALL THO:::E C011ME\llT I \110 F'ROM TH I~; ARf~A REOUES:T--
f::D THAT BE"F E<E ALLOl,,!l:D TO MANUi'oLLY RECORf: EXHAUST TEMPERATURES:. 
J,IE l'lECEIVED t<El~EWAL DF OUR PERMIT \IO. •X:---oo:::q \.JJTH AN ATTACHEO LETTER 
FROl"I Mf':. 1<0::.To\.; Df.\TED MAY: 25. i'=''"'' . TH r :=. l_ETTl;:I~ DE\\lt EL< ri-ir: f~EIWE'.::T:::' 
RETAINING PP 8 AND 10 IN THE PERMIT. 

i' 
\.IE DO Nl.:1T FEEL THAT THo:::E::j ff'ECIFJ.C CONDITION:;. SHOULD BE A PART OF THI!i:: 
f~ENE\..IED Pe:RMIT. 1=·RIOR TO' .JAl'llJAF:Y \, .l9:::s, AS A ·::oNCLUSION 1'(1 NEOOTIA
T I 01'1:::: "'' T TH lil F\ G!UAL I TY OFF' I c I ACS, OUF F'FPM IT w:;:::: Al'IENDEfl AU_(ll,l.l NG u~:: 
TO i1rC1NIJl'lLL y MON I TOR AND ·'lE~COFm THE '-'F"Ffl~ AND U)\.olEF< CHAMPEH TfoMP[f'lATURE 
AT' 3F'EC:lFUT1 TIME·::. AND F:EF·ORT THEM Al\11\llJAU.Y. l,,)F AF:E F<Ec•ur:::::THl() THAT 
YOl.J, i-1:'.:. Tl··IE itlti"'' q·~T:ii( ... lf.i@Ji~pn.Ujg; !J·u-· iWtii'h (:t)!'-.1::-:T['E!~ i"JIJF~ r.;:F.(llJFST AND 
(; F<l'1i'l'l TI ·11° >iHili'"*il>*•l""'°"'~~J;;il>l~l•ilfl:lil<ll!l"'ll>l#l-l>l~~lllilzo~lil~l>l>'fll>llli•;ii. 
:o:Ol'1E \11~(1"':UN:::: FOR TH Is ,,EG:!UE:c:T Ge1\\I BF: FC"..li"ID u~ •)UR UoTTEf:: ·:·1F l'llW I.~ T(I 

MR. l<0:3Tf)l1! CCOF'Y ATTACHl~Dj. IAE HA'.JF: ESPFCI1~LLY MARKED :=:oMt=: :=:TATFCMENr=. 
ON THAT O:\JPV. \,JE ARE ~:UF'lr'L y ING ADD l TI 01\illL. :r NF ORM~\ TI ON IWC< C:Yf''Ll'lNATI ON 
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A'l"l'Al:tlMEN'r A-10 

Department of Environmental Quality 
~,· . .. . . ' 

522 SW. FIFTH AVENUE, BOX 1760, POATLANO, OREGCN 97W7 PHONE: 1503) 2295696 

June 22, 19311 

... ; ·". 

: ; ' 

. ,.c.;: 

-,,; 

.,. ·. 

Mr. Pete Smart, President 
Brookings Energy Facility,. Inc. 
PO Box 1240 

· Brookings, OR 97444 

·near Mr. Smart: 

Re: Air Contami,'ant Discharge 
Permit 06-0039 

.I have rcvfowed your letter of June 9, 1984 regarding f.i.r' Contami1'1rn!:. 
':·Discharge Pormit 08-0039 for the Br'ookings Energy Fae.ility. The letter 

:'<'relluested that an amendment or variance be made regarding the permit 
.,,. , <''requirement for continuous. temperature recorders • 

. . :, As the Air Quality. staff has informed you, under Oregon Adminsi trative 
· :·.Ru1es /OAR) 3110-111-025( 5), a permit tee can appeal the conditions or 
.''limitations of a permit by presenting to the Director a written request for 
.: a hearing. Ho1rnver, deletiqn of permit conditions 8 and 10 regarding 

: /:.:recording p,•rometors would be a violation of OAR 340-21-027(2), and is 
,'<:;>consequently beyond the authority of the Dit·ector, An exemption from the 

·"; .. , · ';;; r'ules would require a variance, uhich can only be granted by the 
",,. .·:. ' ' Environmental Quality Commission. 

· 'l'.J1e'. Commission cono.iders specific variance requests in accordance with 
.. ':; Oi;eBOn Regulatory Statute 468.3115 (enclosed). A permit tee must dcrnon3tratc 
' . ';'that compliance with the rule being contested is inappropriate for one of 

·· · . .•. -:r···, the SP9Cial circumstances listed in subsections (a) through (d) of the 
'';•:'.'. . ,···,,,.'.statute, If the variance request is .being justifier! in' part or in whole on 

\;; f.inancial grounds, cost information and other economic data must be 
... ''''Ill"OVidcd, 

_;:,::.'~ i?:J.Eiane note that varia~ces. may be limited in time. Historically, the 
:·.Commission has granted variances only in cases where the permit tee 

'Qeoonstrates' a· need for additional time to meet the permit conditions. 
-~ ' 

.. :,.Conclltion 10 of permit 08-0039 contains a timetable for installation of the 
, '<;.recording pyrometer, 'l.'his condition is onf'orccable unless a request fot' a 

· _cVaI'iance is pending before the Commis'sion. .Any;crequest·:.for .. •a:;,variance> 
, : . J.1hould,:;beru>r~s~nj;.~\1.~to;.;,j;qe;;Commission,:cat:c.the.address.given .above, with the 

':' · . time frame required for submittal of pyrometer plans and specifications. 

... '; . 

. ·. ,FH:s : 
'AS173 . , 
·Enclosure , . · · : . · 

Air Quality Diyision 
,, , · Southwest Regional Office 

· Sincerely, 

/.1ru ~ ,\-i~\vl,\r-. 
_:...~;~-H~nsen 

Director 

,\' - \ t 

( 

( 
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DEQ/LRAPA GU1dance to Applicants for 
Air Quality Control Variances 

State statutes authorize the EQC and LRAPA Board of Directors to deny, 

grant, modify or revoke specific variances to air contamination rules and 

standards, subject to the conditions and limitations of ORS 468.345. 

The following requirements and criteria are applicable to all air program 

variance requests: 

First, any variance must meet the conditions of ORS 468.345. If the 

Commission or Board approves a variance request, it must make a 

finding, based en.the evidence presented, that strict compliance is 

inappr~priate due to any of the conditions below: 

a) Conditions e::d.st that are beyond the control of the persons 

granted such variance : or 

b) Special circumstances render strict compliance unreasonable, 

burdensane or impractical due to special physical conditions 

or cause; or 

o) Strict compliance would result in substantial curtailment or 

closing down of a business, plant or operation; or 

d) No other alternative facility or method of handling is yet 

available. 

- 1 -
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The information, data, reports and documentations supporting at least one 

of these specific assertions must be· submitted by the applicant. 

It econanic hardship is the basis for requesting a variance, to the extent 

practicable, the following information should be submitted: 

1. Complete copy of most recent financial statement. 

At a minimum, this should include a balance sheet and income 

statement, but any related schedules also should be obtained. 

(e.g., Statement of changes in financial position, supplemental 

schedule of administrative expenses, etc.) 

2. Complete copies of financial statements for the prior two or three 

years. ( 

3. Copies of tax returns for the prior two or three years. 

4. Detail of ownership. (i.e., Is company owned by a single 

individual; a family; a wide variety of individuals; another 

company?) 

5. Do the owners of the company in question own any other related 

companies/ If so, obtain financial statements and tax returns for 

all such entities. 

- 2 -
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6. Name and phone number of company's accountant or chief financial 

officer. 

7, Name and phone number of company's outside accountants. 

8. A clear, written evaluation and statement by the applicant of the 

financial consequences of failure to obtain the requested 

variance. 

Secondly, in considering the merits of the r9<1uest, the Commission or Board 

must evaluate the equities involved, the advantages and disadvantages to 

residents affected by the emissions, and to the person conducting the 

~ctivity for which the variance is sought. The following criteria are 

typicallY used to make that evaluation: 
.•. --· 

( 
a) Demonstration of good-faith effort to comply prior to applying for 

the variance; 

b) How the situation of the applicant presents an unusual hardship in 

comparison with similar sources in the same general area; 

o) What alternate er interim control measures are to be implemented 

throughout the variance period; 

d) Whether the variance is properly conditioned to protect air 

quality to the fullest extent, including requirements for inter-

- 3 -
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mediate compliance steps, and submittal of plans, specifications 

and progress reports; 

( 

e) If the requested variance period is the shortest time practicable 

and compliance will be achieved at the end of it. 

The information, data, reports and documentation pertaining to the opera-

tion for which the variance is sought must be submitted by the applicant. 

The DEQ, or LRAPA staff report will also address these criteria lUll1 air 

quality impact, public health and welfare impacts, equities, advantages and 

disadvantages. 

Under LRAPA rules, variances cannot be for a period of time longer than 

twelve months from the date of issuance. 

Requests for variance must be filed, in writing, with the appropriate DEQ 

Regional Office, DEQ Headquarters or LRAPA Offices, The information 

contained in the written request should address the appropriate 

requirements and criteria listed above as fully as Practicable. The 

request should include supporting documents, data, reports, or corres-

pondenoe sufficient in scope to allow the Commisison/Board to make a 

specific finding as required by ORS 468.345 .and to rule on the r!'!quest. 

- 4 -
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The DEQ or LRAPA Director will review the request and, based on the 

int'ormation and supporting material contained therein, will present recom-

mendations including, but not limited to, approval, conditional approval, 

or denial of the request. The requestor should be prepared to appear at a 

regularly scheduled EQC or LRAPA Board meeting to support his request to 

the Commission or Board. 

( 

AA3117 
- 5 -
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Permlt Number: 08-0039 
Expiration Date: 2-1-89 
Page 1 of 5 Pages 

AIR CONTAMINANT DISCHARGE PERMIT 

Department of Environmental Quality 
522 Southwest Fifth, Portland, OR 97204 

Mailing Address: Box 1760, Portland, OR 97207 
Telephone: (503) 229-5696 

Issued in accordance with the provisions of ORS 468.310 

ISSUED TO: 

Brookings Energy Facility, Inc. 
P.O. Box 1240 
Brookings, OR 97415 

PLANT SITE: 

3/4 of a mile off of Highway 101 
on Carpenterville Road, 
Brookings, Oregon 

INFORMATION RELIED UPON: 

Application No. 9047 

Date Received: 1-13-84 

ISSUED x;:PARTMENT OF ENVIRONMENTAL QUALI'l'Y 

Q ~lM,.(V- May 25, 1984 
FRED HANSEN, Director Dated 

Source(s) Permitted to Discharge Air Contaminants: 

Name of Air C'2lll".sminant S?urce 

Incinerator - 1000 pounds per hour 
and greater capacity 

Permitted Actiy1t1es 

Standard Industry Code as !.ist<id 

4953 

The permittee is herewith allowed to discharge exhaust gases containing 
air contaminants only in accordance with the permit application and the 
limitations contained in this permit. Until such time as this permit 
expires or is modified or revoked, the permittee is herewith allowed to 
discharge exhaust gases from those processes and activities directly 
related or asaociated thereto in accordance with the r•equirementa, 
limitationB, and conditions of this permit from the air contaminant 
source(s) liated above. 

The specific listing or requirements, limitations and condi tior.s contained 
herein does not relieve the permittee rrom complying with all other rules 
and standards of the Department, nor docs J.t all.ow significant levels of 
emissions ol' air contaminants not limited in this permit or contained in 
~he per•tnit applicnti<m~ 

!'' 
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l'ert Number: 08-00.39 
F: } . .. tion Date: 2-1-89 · 
P<.1!e 2 rif S Pages 

Per(ormao~e Standat'.ll.ll. 

1 • 

2. 

4. 

The permittee shall at all times mal.ntain and operate all air 
contaminant generating p1•ocesses and all contaminant control equipment 
at full efficiency and effectiveness, such that tho emissions of air 
contaminants are kept at the l.owest practicable levels. 

Particulate emissions from each incinerator shall not exceed 0.2 
grains per standard cubic foot corrected to 12% C02. 

Visible emissions from either incinerator shall not equal or exceed an 
opacity of twenty percent (20%) for a period aggregating more than 
three (3) minutes in any one (1) hour. 

The permittee shall not use any distillate fuel oil containing more 
than: 

a. 0.3 percent sulfur by weight for ASTM Grade 1. 

b, 0.5 percent sulfur by weight for ASTM Grade 2. 

5. The permittee shall minimize fugitive dust emission by: 

a. Oiling, watering, or paving, or otherwise treating vehicular 
traffic areas of the plant site under the control of the 
permit tee. 

b. Soaking the ash from the incinerators with water prior to 
disposal in the landfill trench. 

Pl ant Site Emission Limit ( PSE!.l 

6. Emissions from the sources listed shall not exceed the following: 

Particulate CO 
Sou re!) lbs/hr tqos/yr. tons/yr 

NO 
tons7vr 

voe 
tons/yr ~.xc 

Burner 111 

Burner 12 

Fugitives 

Totals 

Special Cgnditloos 

10.2 

10.2 

11 .a 
11.8 

Negligible 

59 

59 

5.1 

5.1 

2.6 

2.6 

7, The permitteo shall maintain minimum exhaust gas temperatures and 
residence times as follows: 

4.2 

4.2 

.. 
'. 
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Pe~mit Number: 03-0039 
E:<pirat5.'>n Date: 2-1-89 
Page 3 of s Page:< 

a, Prior to the initial charge of wast('" ancl for the first 30 minutes 
of incineration of the initial charge, 1600° F for 1 second, 

b, For the period beginning 30 minutes after the initial charge of 
wastes to the time of the final charge, 1809~1'. _ _i'nc-1-.se_concLor. __ _ 
17000 F for 2 seconds or a temperature and corresponding residence 
time linearly interpolated between the aforementioned two points. 

c. For a 2 hour period after the final charge of waste, 1600° F for 
1 second. 

8. The permittee shall install, calibrate, maintain, and operate 
according to manufacturer's specifications a continuous recording 
pyrometer. The pyrometer shall be located at a point within the 
incinerator exhaust system which has been approved by the Departu:ent. 

9. The permittee shall not incinerate any materials which may emit 
potentially poisonous or toxic substances, Materials which are not to 
be incinerated should include any significant _identifiable quanUties 
of pesticides and herbicides, electrial switching gear, or heavy met.-J.s 
such as zinc, cadmium, lead and mercury. 

Cpmpliance Demonstration SQbedule 

10. The permittee shall provide for recording pyrometers as specified in 
Condition 8 in accordance with the following schedule: 

a. By no later than 60 days after issuance of this permit, the 
permittee shall submit detailed plans and specifications, to the 
Department or Environmental Quality for review and approval. 

b. By no later than 120 days after issuance of this permit, the 
permi.ttee shall complete the installation of and place in 
operation the recording pyrometers. 

o. Within seven (7) days after item b above is oompleted, the 
permit tee shall inform the Department in writing that the item 
ha11 been accomplished. 

Monitoring and Reporting 

11 • The permittee shall effectively inspect and monitor the operation 
and maintenance of the plant and associated air contaminant control 
facilities. A record of all such data shall be maintained for a 
period Of_ t110 years and~e. aya1J ·~~e at the plant site at all times 
for inspection by the atrhoYt:rna··representatives of the Department. 
At least the following parameters shall be monitored and recorded 
at the indicated interval. 
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l'et"m' ~ tb'1': 08-0039 
ExpH;j;,;J.un Date: 2-1-89 
Page 4 of 5 Pages 

Mlnimum Uonitorlng Frequenr..:! 

a. 

b. 

o. 

The amount of aolid waste incln~rated 

Fuel consumption (total) 

Secondary chamber temperature 

Monthly 

Monthly 

Continuous 

The permittee shall report to the Department by January 15 a~ each 
year this permit is in effect the following information for the 
preceding calendar year: 

a. Quantity of solid waste incinerated on annual basis. 

b. Maximum quantity of solid waste incinerated per day (calculated 
or actual). 

c. Quantities and types of fuels used on annual basis. 

d. Maximum quantity of fuel Uf<ed per day. 

Fee Schedule 

13. The Annual Compliance Determination Fee for this permit is due on 
January 1 of each year this permit is in effoct, An invoice 
indicating the amount, as determined by Department regulations, will 
be mailed prior to the above date. 

P08003.9 
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Gen~ral <:2!!ditions and D!~~~ 

~""t'.''"1.t ~~umoer: Qfl-f103') 
t,:c) 3tion Date: 2-1-119 
Page 5 ..if 5 Pages 

GJ.. The permittee shall allow Department of Environment.al QUality representatives 
access to the plant site and pertinent records at all reasonable times for the 
purposes of making inspecticns, surveys, c<Jllecting sa:nples, obtaining data, 
reviewing and copying air contaminant emission discharge records and othe~wisa 
conducting all neces3ary fw1ctions related to this permit. 

G2. The permittee is prohibited from conducting open burning except as may be 
allowed by OAR Chapter 340, Sections ·23-025 through 23-US. 

' 
G3. The permittee shall notify the Oepart:nent in writing using a Departmental 

"Notice of Construction• form, or Permit Application Form, and obtain written 
approval before: 

a. Constructing or installing any new ~ource of air contaminant emissions, 
including air pollution control equipment, o• 

b. MOdifying or altering an existing source that may significantly affect 
the emission of ait contaminants, or 

c. Making any physical change which increases emissions, or 

d. Changing the method of operation, the process, or the fuel use, or 
increasing the normal hours of operation to levels above those contained 
in the permit application and reflected in this permit and which result 
in increased emissions. 

G4. The permittee shall notify the Department at least 24 hours in advance of any 
planned shutdown of air pollution control equipment for scheduled maintenance 
that· may cause a violation of applicable standards. 

GS. The permittee shall notify the Department by telephone or in person within one 
(l) hour of any malfunction of air pollution c.:introl equipment or other upset 
condition that may cause a violation of the applicable standards or within one 
(l) hour of the time the permittee knew or reasonably should have known of its 
occurrence. Such notice shall include the nature and quantity of the increased 
emissions that have occurred and the expected duration of the breakdown. The 
Departmental telephone numbers are: 

Portland 
Salem 
Bend 

229-5263 
378-8240 
Jaa-6146 

Medford 
Pendleton 

776-60l0 
276-4063 

G6. The permitte<1 shall at all times conduct dust suppression measures to meet 
the requirements set forth in "Fugitive Emissions• and "Nuisance Conditions• 
in OAR Chapter 340, Sections 21-050 through 21-060. 

en; Application for a modification of this per:uit must be submitted not less 
than 60 days pcior to the source modification. A Filing Fee and an 
Application Processing Fee must be submitted with an application for the 
permit modification. 

GS. Application for renewal of this permit must be submitted not less than 60 days 
prior to the permit expiration date. A Filing Fee and an Annual Compliance 
Determination Fee must be submitted with the application for tho permit 
renewal. 

G9. The issuance of this permit does not convey any property rights in either real 
or personal property, or any exclusive privileges, nor does it authorize any 
injury to private property or any·Jnvasion of personal rights, nor any· 
infringement of federal, state, or local laws or regulations, 

GlO. This permit is subject to revocation for cause as provided by law. 

AQ,GC (4/83) 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLANO, OREGON 97207 PHONEo (503) 229-5696 

Board ot Com!niesionera 
Curry County · 
Curr:; County Courtbouse 
Gold Beaob, OR 97444 

Gentlemen: 

Ootober Ii , 1983 

l:le 1 l?ubl io Bearing on Proposed 
Coastal InoineratQr Rule 

Enoloeed is the announcement of a public hearing on a propoeal by the 
Department of Envirollll!ent.al Quality to adjust its rules tor amall municip;lll 
waste inoineratore operated on the coast of O~gon, 

The bearing will be conaidered for authorization at the October 7 0 1983 
Enviror.mental Quality COlllll!ission aeetillS to be bald in Portland at 9100 a.m. 
at 522 s.w. 5th, room 1400. 

The hearing is eet for !lcvlll!lber 21, 1963 at 12:00 noon. tile Monday ot Tllank&
givins week, in the City Council Cballlbere at Seaside' 111 City Rall, 851 Droad
Wl!l1• See ATTACHMmt'l' B of the enololll&d for details. It you desire to teatifY 
at Seaside after 2:00 p.m., please notify the undersigned 1110 thnt the bearing 
will not be adjourned before you are able to testify. 

lour intoreet. 1111 wtderatood and 70W' collll:lents 'Ifill be taken into conllider- · 
auon. 

FBB:a 
AA3885 

Sincerely, 

f!J_ 
Peter B. Bosaarman 
Senior Envirolllllental Engineer 
Air Quality D1v11lion 

Bnolosurea Complete Proposed Rule Package 
(Agenda Itelll D) 

Cc; c~ ~ C/f'"-
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Department of Environmental Quality 

VICTOR ATIYEH 
Governor 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (5031229·5696 

0 Pete SmQrt 
Broold.nglil Energy Faoil1ty 
Box 1240 
Brookings, OR 97415 

Gentlseni 

Ootober 4, 1903 

Re: Publ.10 l!ear.1ng on Propo110d 
Coastal I.no!nerator l'lUle 

Enoloaecl ia the announcement of a publio bearing on a proposal by tb1ll 
Department of Environmental Quality to adjust !ts rulea for small llll:m!o!pal 
waste 1noineratore operated on tile ooaat of Oregon. 

The bearing will be con&dered for autborizatJ.on at the October 7, 1983 
Environmental Quality Commission meeting to ~ beld in Portland at 9100 a.m, 
at 522 s.w. 5th, room 1400, 

The hearing is set tor Novctnber 21, 1983 at. 12100 noon, tbe Monday of Tha~ 
giving week, !n tbe C!t.y Council Chambers at. Seaside' a City llall, 851 Brroad
W$¥• Sae ATTACHMENT B ot the enQloaed for detaile. If you desire to teat.!fy 
at Seais!do aft.er 2:00 p.m. • please notify the und<J1raigned so that the bearing 
will not bo adjourned before you are able to teetity. 

You.r interest 1s understood and your OOWlllJntlil u!ll be taken into conaider
at:ion. 

PBBia 
AA3885 

S!noeraly, 

(fJJ. 
Peter B. Boseennan 
Senior Emrironmental Engineer 
Air Qi:al.1ty Division 

Enoloeure: C0111plete Propaaed Bulo. PaclalSQ 
(Agenda Item D) 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORT LANO, OREGON 97207 PHONE: (5031229·5696 

Mr. Pet.e Sllllilrt, l'r<tsident. 
Brookings En&rGY Facility, Ino. 
l'O B~ 1240 

· B:-ookinss, oia 974114 

De&r Hr. Sta.art.a 

June 22, 1934 

lie: Air C<.>ntaminant. D.hehar&l!I 
Pel'1llit oa..0039 

I have reviewect f'->W' letter or Juno 9, 1984 regard!ns Air Ci>ntl.ll!linant 
Diaobarge Po.rmit 08-0039 for the Broold.llg!I Eners.v Fnoility. The lotter 
reque:ste4 that an lllmOllcl~nt. or var:1.e.noe be W1cl11 l"G;S<lrding the i»mit. 
roquil'Gllleat. tor oontinl.lt)Ue temperature recorders. 

M tbe Air Qw:il.U.y et.oft bas int'ormed 100, under O~;;on Adri!iml.\.t.raU:n 
Rules (OAR) 340-14-025( 5), a permit.toe can appeW. t.llo oonditiono or 
limitaUona or 11 IX!l"ll:lit by proeenUng to tbo Director a written reque1:1t for 

· e bearin3. However, del.eUon of pemit conditions 3 and 10 regarding 
M1oord.1ng pytc1:1oter11 \10uld be a violation ?t OAR 340w21-02'7(2) • and !I.I 
ocnsequently beyond the authority of tbe Director. An e:oc-aption fl"Olll tile 
·rules wouJ.4 require a VlU"!anco, which oan only ba grMted by the 
Bnvir'OllSIGnteJ. Quality CO!llmiaaion. · 

The COl!illll14s1on oon:Udera sl11'9oifio var:il.l.nou requests in acoordanoe witb 
OJ"Ogon Bogu1atory Statute 468,345 (enclosed). A PQMll1ttoo must demonstrate 
tbat 00111planoo with the rule being oontea~ed .to in.appropriate for OM of 
tile s~aial oiro\ll.~stanoes listed in subaeotions (a) through (d) of the 
statute. U the verianae request is being justified in part O.\" in whole on 
finsnoial iJ"Ol.mdo, oost infQf'lllatJ.on and other GCOn-:lmiO data mu11t be 
provided. 

l?lea8$ nt:1te that varionoos may be limited 1n time. lilstm-ically, the 
~eion baa ganted variances only Sn oiaeea ubero the pem.1.ttoe 
demonstrates a ll!llllld tor add1tionml t.l.cie to ~eet the PE!l"lll1t Q!>l!ditions. 

Condition 10 Of permit 08-0039 oont.aina a tiallilttablo for in::itallGt!'>n Qf the 
reQOrd1ng pyr<meter. Thil!I condition 1a enforceable unles11 a request for a 
variance io pending befQl'e tho COllll'.l:l.eaion. Any request. tor a var1anoe 
ebetUld be preoonted to the Cc:mi:Js1ont et the addr11111e Siven al:nve, with the 
t11119 frame required tor submittal of pyrometer plane and OV110ifiaati'>na. 

!m10 
AS1'13 
Enclosure 
eat Air Quality Divi~:l.on 

Soutbweut Reeional Off 1oe 

s1noerel7, 
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Department of Environmental Quality 

522 5,W, FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229·5696 

Hr. Pete Smart, President 
Brookings Energy Faoility 
PO Box 1240 
Brookings, OR 97415 

Dear Mr. Smart: 

August 3 1 1984 

Your raqueat for anoe from oortain conditions of Air Contaminant 
Discharge Perra t 08-0039 )Q.3 been received by the Department, The request 
will be submitt nvironmental Quality Commission for the September 
14 1 1984 meeting in Bencl, You will be given the opportunity to provide 
comments to the Collllllission at that time. 

A report is enclosed which explains the process used by the Commission to 
evaluate a variance request, It also higbl.igbts the responsibilitiea of 
the applicant for providing supporting information. Pages 2 and 3 detail 
the information which should be eubttltted if the basis for the varianoe 
request is econ0111ic hardship. Noto that Item 8 requires an e:i:planation of 
the financial consequences of not obtaining the variance, i.e., the cost or 
l')btaining and inotal.l!ng the required equJ.p;uent. The letter of June 22, 
19811 from Fred Hansen, Director of DEQ, to you mentioned that this 
information ie required. 

You have also cited 1168.3115 (1)(b) in the variance request. This 
subsection applies to "special physical conditions, 11 It would be helpful 
it you oould document precisely what spacial phy5ical oonditil)ns enst at 
your facility. In otber words, what is the space restriction or l)ther 
physical problem which prevents installation of the required equipment? 

The infcnnation just desoribed must be available to the Cl)illroission if they 
are t., make an infonned decis,ton on your request, Failure t.o submit the 
infol'!llation would not seem to be to your benefit. Because of the 
scheduling deadlines involved, it is important that we receive any further 
input frOlll you by August 15, 19811. 

If you have any further questions, please contact Hendy Sims of the Air 
Quality Division at 229•5259 or Reuben l'..retzGchmar Of the C1Jos !'lay Dranch 
Office at 269-2721. 

WS:s 
AS351 
Enclosure 
cc: Coos Bay Branch Office 

Southweat ilegi.,n Office 

Sinoerely, 

Lloyd Kostow, Manacer 
Program Operations 
Air Quality Division 
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November 2, 1983 

Department of Environmental Quality 
Attn: Peter B. Bosserman 

Senior Environmental Engineer 
Air Quality Division 

522 S.W. Fifth Avenue 
Box 1760 
Portland OR 97207 

RE: Proposed Amended Rule 

Dear Mr. Bosserman: 

( 

County of Coos 
HIGHWAY DEPARTMENT 

COOS COUNTY COURTHOUSE 
COQUILLE, OREGON 97423 

The Coos County Solid waste Department supports the pro
posed change in the emission limits and requirements. 
The increareto .2 grains per cubic foot will allow us to 
operate without a variance to the permit. 

The proposed requirements regarding temperature and time 
should present no problems as we are currently operating 
at these levels. The units are now equipped with pyro
meters but not recorders. 

A requirement for continuous recording would necessitate 
purchasing and installing this extra equipment. While 
this is not a great cost (est. of $500.00 per unit x 4) 
it along with the continuing service and maintenance, does 
add another cost to the facility. We would therefore 
propose a requirement for the plant operator to log the 
temperatures, each 1/2 hour on start up and shut down, 
each hour during continuous operation. 

Sincerely, 
COOS COUNTY HWY DEPT. 

0b!LL 
, J. R. Perkins, 

Public Works Director 

JRP/de 

c.c. County Counsel 
Board of Commissioners 
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Brookings Energy Facili·ty· 
Post Office flox 12li0 
Brookings, OR 97lil5 

~\:f.J. 

A.ugust 13, 1981.: 

Environmental Quality Commission · 
Post Office Box 1760 
Portland, OR 97207 

Dear Commissioners: 

This letter is continuing our urgent request fer a variance as 
described in our letter of July 14, 1984 (attached as Exhibit A). 

Due to being allowed only a few days to submit certain information 
in preparation for your meeting September 14, 1984 in Bend (Exhibit K) 
we are forced to abbreviate this letter by referring to prior corre
spondence by "Exhibits." (copies all attached) We do this since we 
have no way to know. that you have all the information we have sent 
previously. 

Our request is being made on the basis of (1) Common sense, 
(2) ORS 468~345 subsections 1-4, and (3) Economic Hardship. 
These three items will be addressed individually although at 
certain points the discussion will overlap. 

(l)Common sense: It is unreasonable to assume that the legis
lature meeting in air conditioned rooms in Salem or D E Q staff 
working in similar quarters can know more about the quality of the 
air in rural Curry County than the people who live, work, and 
breathe here every day. This facility has been in operation for 
five years yet no visitor to Brookings from anywhere has ever 
registered any complaint about pollution of the air. We see no 
need to change something that is working so well; (See Exhibits 
C and D). Also see page 2, Ekhibit A, underlined in red. 
Please also note marked sections of Exhibit G. We repeat our 
statement of July 14, 1984 (borrowed from ORS 358.345); We believe 
that strict compliance to the rules of D E Q in this case to be 
unreasonable, burdensome, and impractical ••• 11 

(2)0RS 368.345: This statute gives authority t~ grant 
variances to OAR 340-21-027 to the Evironmental Quality'Comm
ission if it finds strict compliance to be inappropriate. 
We believe subsection (1) (b) to apply particularly to Curry 
County's position and situation, with regard to both 11 common 
senne" and "econo!:l'..c hardship": see Exhibit B. Mr Kostow, 
in his letter (Exhibit K) interprets "physical" to mean 
"space restriction". We do not agree with that limited definition 
of "physical 11 condi ticn. 11 It could also be applied to environmentsl 
conditions which are also ,».ysical. 
3ub5ection (4) has a bearing on Curry county&s situation in that 
it obligates the body aut'1·J·•i:i:,·: ·1;0 Cl'P,!~ v1,·'.11ces to give con
sideration to equities invclved and to weigh aclvan~.1ges and dis
advantages to residents of the area. At this point t,he discussion 
of ORS 35B.345 certainly cro>i3es into the c·~:rnomic oittiRtlon. 

.. 
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(:jj..i..;Jnorni.c hardship: As Comm1ss1.cm•ir Mayea explains in his ( 
letter to D E q (Exhibit C) the arr1ngement for solid waste disposal 
in Curry County is a cooper3tive effort of publi:: and private entities. 
At present county funds pay about 70% of solid waste disposal costs, 
meaning that increased costs could affect ccsts by all residents of 
the county. The impending shut-down of one of the largest employers 
in Curry County will make increased costs in the future ev.en harder 
to take. As n~" operating, the system is doing the job well, partic-
ularly when compared to the situation only a fn• years ago (see Ex.'iibit 
I, page 1-red marked). Brookings Energy Facility has continually 
operated a a loss even with everyone involved "cllipping in". Anyone 
who has closely observed the operation can testify that it is run 
using the least expense as possible. If A NY expense is added, 
everyone- - - Curry residents, Curry County Agencies, and operators 
of B E F will feel it. A negative margin of profit simply means 
that there is no room for any non-profit making expenditures. We 
know that the added equipment we are being asked to install ~nd 
maintain and operate is not designed or expected to make any profit 
for anybody. 

Since our time is limited (we work in solid waste disposal and do 
not have an office staff and secretaries), we wi.11 curtail our re
marks here except to respectfully request that the commission 
carefully consider all the attached Exhibits. Our accountant is 
Jeff Kemp who may bereached at 247-7216 in Gold B"ach. The 
County Commissioners can be reached in Gold Beach at 247-7011. 

We will make every effort to be in attendance at your meeting in 
Bend although that could be difficult since we have no travel 
budget.or replacement personnel for our everyday jobs. We have 
also asked county officials to attend. 

R~:r~ 
Pete Smart, President 
Brookings Energy Facility 
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LIST OF ATTACHED EXHIBITS 

A. letter to EQC from BEF-7/14/84 

B. ORS 468.3u5 

~~'* 
Location in Staff Report 

see Attachment A 

see Attachment A 

c. letter to DEQ from Curry County Commissioners-5/l4/8u see Attachment A 

D. letter to DEQ from City of Brookings-5/25/84 

E. letter to BEF from DEQ-4/4/84 

F. page 3 of Permit #08-0039 

G. letter to DEQ from BEF-5/14/84 

H. letter to BEF from DEQ-5/25/84 

I. letter to DEQ (Hansen) from BEF-6/,/84 

J, letter from DEQ to BEF-6/22/84 

K. letter from DEQ to BEF-8/3/84 

L. Earnings statement for BEF 1983 

see Attachment A 

see Attachment A 

Attachment B 

see Attachment A 

see Attachment A 

see Attachment A 

Attachment E 

Attachment F 

attached 

M. Detail of cost of purchase, installation, and maintenance did not 
reach us intime--can be supplied later 

* This column added by DEQ 



BR'cnf'KINGS.ENERGY FACILITY 
EARNINGS STATEMENT 
l/ l/83 TO 12/31/83 

REVENUE 
COUNTY ADVANCES · 
TIPPING FEES 
CARDBOARD SALVAGE 

TOTAL REVENUE 

OPERATING EXPENSES 

$ 

$ 

WAGES & SALARIES EXP $ 
PAYROLL TAXES EXP 
SUPPLIES EXPENSE 
REPAIRS-MAINTENANCE 
ADVERTISING EXPENSE 
UTILITIES EXPENSE 
PROFESSIONAL FEES 
VEHICLE EXPENSE 
INSUF.ANCE EXPENSE 
TELEPHONE EXPENSE 
DUES, LICENSES, FEES 
PROPERTY TAXES EXP. 
FACILITY LEASE $1331 
OFFICE EXPENSE 
TRAVEL EXPENSE 
RENT .EXPENSE 
FUEL EXPENSE 
PROPANE 
EMPLOYEE BENEFITS 
HOUSING 
LAND LEASE 
TIRES 
ORGANIZATION EXPENSE 
FREIGHT 

TOTAL OPERATING EXPENSES $ 

OPERATING I'ROFIT (.LOSSl. $ 

OTHER INCOME 
SAIF DIVIDEND 

-w.c. DISPOSAL FEES 
HORTON OVERCHARGE 

TOTAL OTHER INCOME 

OTHER EXPENSE 
INTEREST EXPENSE 

" BEF HAULING .1'.SH ' 
. STATE EXCISE TAX: 

' -W .C. HAULING I 
-W,C, LABOR . 

· W,C, CAT WORK , 
-W.C. SUPERVISION' 

DEPRECIATION EXPENSE 
ORGANIZATION EXP', · 

TOTAL OTHER EXI'EHS~ 
; 

NET P:E\OFIT (LOSSL i 
! 

$ 

$ 

$ 

$ 
QUARTER 

% 

57,179,57 
32,396.66 

790.32 
90,366.55 

16,147.13 
1,388,85 
1, 038. 98 
6,130.71 

4B.Ol 
926.02 
729.00 

24.85 
2,042.69 
1,154,39 

340,00 
178,20 

5,324.00 
15.10 

750,00 

268,39 

750,00 
1,350,00 
1,494.92 
c 134,00) 

39,967.24 

so,399,31 

2,145,50 
6, 501. 00 

· · · a,646.so 

l,081,30 
600.00 
10,00 

1,525,oo 
2,550,00. 
l,625,00 

675.00. 
28,195,00 

272.00 
36,533,30 

63,3% $ 
35.9 

0.9 
100. 0% ... $ 

17.9% $ 
1,5 
1.1 
6,8 
0,1 
l.O 
0,8 
o.o 
2,3 
1.3 
0,4 
0,2 
5,9 
0,0 

0,8 

0,3 

0,8 
1,5 
1,7 
0,l 

44.2% $ 

55.8% $. 

2,4 
. 7 .2 

$ 

.. 9 ,6% .. $ . 

1,2%· $ 
0,7 
0,0 
1.7 
2,8 
1,8 
0,7 

31,2 
0,3 

40,4% $ 

24,9% . $ 

YEAR-TO-DATE , 
$ % '..__.;' 

228,409.21 
71,450.78 
1,104.08 

300,964,67 

65,868,0!l 
6,580.21 
1,639,16 
2,941,03 

58.0l 
3,527,90 
l,8a4,aa 

241.25 
7,270,02 
2,432.aa 

360.00 
178,20 

17,303,00 
85,84 

235,00 
750.aa 
l6.a9· 

897. 38 
6aa.aa 

2,97a,oo 
S,4ao.ao 
3,767.53 

353,92 
125,278.63 

175,605.44 

85,00 
9,855.19 
6,501..0a 

' 16,441.1:9 
• 

56,636.96 
2,400.oa 

1a •. oo 
6,lao.ao 

ia I 2ao. 0.0 
6,5ao.oa 
2,1oa,ao 

11.2,7aa.oo 
540,00 

. 197,8i'i6.96 

c s;74a,33l 

75.9% 
23.7 
a,4 

1oa.O% 

21.9% 
2.2 
a,s 
l,O 
a.a 
1,2 
a.6 
O,l 
2,4 
a.a 
a,1 
0,1 
5,7 
a.a 
a.1 
a,, 
0 ' ) . ,._, 
a,3 
0,2 
1.0 
l,8 
1,3 

58.4% 

0,0% 
3,3 
2,2 
5,5% 

18,8% 
0,8 
0,0 
2,0 
3.4 
2 ' O;J 

37,5 
a.2 

65,7% 

' 1.9% 
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Department of Environmental Quality 
SOUTHWEST REGION - Coos Bay Branch Office 

Attachment B 

490 NORTH SECOND STREET, COOS BAY, OREGON 97420 PHONE (503) 269-2721 

Pete Smart, President 
Brookings Energy Facility 
Post Office Box 1240 
Brookings, Oregon 97415 

October 22, 1984 

RE: AQ-Curry County 
Air Contaminant Discharge 
Permit No. 08-0039 

As you are aware, on September 14, 1984 the Environmental Quality Commis
sion approved a modified variance for the Brookings Energy Facility. An 
addendum to the Air Contaminant Discharge Permit for the Facility will be 
issued shortly to reflect the variance conditions. 

Alternative 2, as adopted by the Commission, allows for manual recording 
of incinerator temperatures for a period of one year. At the end of that 
year, the variance will be re-evaluated by the Commission. As described 
on Page 5 of Agenda Item J, September 14, 1984, the staff report regarding 
your variance, Alternative 2 requires that the temperatures be recorded 
at fifteen-minute intervals during combustion of waste, except during 
warm-up, when the recording interval is to be five minutes. Since the 
variance went into effect upon approval by the Commission, manual tempera
ture recording should have commenced immediately and should now be in 
practice. 

The enclosed form is to be used for the required temperature recordings. 
As noted on the form, a copy of each completed form must be maintained at 
the Brookings Energy Facility until further notice. These forms shall be 
available for inspection by authorized Department personnel at all times. 
The original copy of each completed form shall be sent to the Department 
by the fifth day of the following month. Directions for completing the 
form are included on the temperature record. 

If you have questions on the conditions or requirements of the variance, 
please contact our office. 

~~p~ 
Ruben Kretzschmar 
Branch Manager 

RK:dmr 
enc ls 
cc: Air Qu-illity ,.:, 

Southwest Region Office 

State o'f' Oregon 
DEPARTMENT OF ENVIRDNMENlAL QUALITY 

[DJ ~ (1B ~ 0 \\7 ~ fTII 
In] OGT 211 193,) [l!) 

AIR QUAUT¥ CONTROL 



LLoyd lfostow 

BROOKINGS ENERGY FACILITY 
Box 1240 

Brookings, OR 97415 

Dept. of Environmental Quality 
Box 1760 
Portland, OR 97207 

Dear Sir: 

Attachment C 

November 9, 1984 

We have received your letter of October 25, 1984 with the proposed addendum 
to Air Contaminant Discharge Permit No. 08-0039. You stated that the 
addendum becomes effective 20 days from the date of the letter unless 
comments are received by the department. 

We do have some comments to make concerning the addendum. We were appalled 
when we read the detail of the add:endum. We were present at the E Q C meeting 
in Bend when the variance was granted. This addendum is nctrecogni~able ~s 
what we thought was granted. We were not told of a lengthy staff report 
which included on Page 5 an "Alternative 211 • We received a letter from the 
Coos Bay office telling us of this "alternative 211 and how that it described 
our variance. Why wasn't that information presented for our information 
at the meeting? If it had been we would have insisted that it be discussed 
then. We still do not know anything else of what is in the report. The 
requirements of recording temperatures at "5 11 and 111511 minute intervals 
and for 11 2 hours" after the final charge of waste is loaded are unbelievable. 
These details successfully defeat the whole purpose of the requested 
variance. We had in mind something more like two recordings in the first 
hour and then a recording every 2 hours until the last waste is loaded. 
Anyone who really knows what is involved in operation of these incinerators 
could tell by a graph formed from those recordings what was going on. 

We are hopeful that a compromise can be worked out with the staff, We can 
not even. start to operate by those unworkable detailed rules • 

PS :tvs 
cc:Coos Bay Branch Office 

Curry County Commissioners 

. ~:e~ 
Pete Smart, President 
Brookings Energy Facility 

State of Oregon 
DEPARTMENT OF ENVllWNMENTAL QUALITI 

\o)~lIB~nw~LID 
U1J NOV 1 5 1984 

AIR QUALITY CONTROL. 

_( 
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Permit Number: 
Expiration Date: 
Page 1 of 2 Pages 

AIR CONTAMINANT DISCHARGE PERMIT 

Department of Environmental Quality 
522 Sil Fifth, Portland, OR 97204 

Mailing Address: Box 1760, Portland, OR 97207 
Telephone: (503) 229-5696 

Attachment D 

08-0039 
2-1-89 

Issued in accordance with the provisions of ORS 468.310 

ISSUED TO: REFERENCE INFORMATION: 

Brookings Energy Facility, Inc. 
PO Box 1240 
Brookings, OR 9r415 

Enviromental Quality Commission 
action of September 14, 1984 

PLANT SITE: 

3/ 4 of a mile off of Highway 101 
on Carpenterville Road, 
Brookings, Oregon 

ISSUED BY DEPARTMENT OF ENVIRONMENTAL QUALITY 

~~ October 25. 1984 
Fred Hansen, Director Date 

ADDENDUM NO. 1 

In accordance with OAR Chapter 340, Section 14-040, Air Contaminant Discharge 
Permit No. 08-0039, Conditions 8 and 10 now read as follows: 

8. The permittee shall provide a record of the operating temperature of each 
unit as described below: 

a. The permittee shall maintain a written record of the temperature in 
the secondary chamber of each unit during the combustion of waste, 
starting at the time when the initial charge is loaded and continuing 
until at least 2.0 hours have elapsed since the final charge was 
loaded. Temperatures must be recorded at each incinerator at five 
minute intervals during warm-up and at fifteen minute intervals during 
the combustion phase. The record shall be maintained on forms 
provided by the Department. The original copy of each completed form 
shall be sent to the Department by the 5th day of the following month. 
A copy of the original shall be maintained at the plant site until 
futher notice and shall be available at all times for inspection by 
the authorized representatives of the Department. 
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Permit Number: 
Expiration Date: 
Page 2 of 2 Pages 

08-0039 
2-1-89 

b. At a meeting on or before its first meeting after September 14, 1985, 
the Environmental Quality Commission will review the performance of 
the permittee under Condition 8(a). At that time, the Commission may 
continue, alter, or revoke the variance from OAR 340-21-027(2), 
granted on September 14, 1984. A revocation of the variance would 
result in the permittee being required to install, calibrate, maintain 
and operate a continuous recording pyrometer for each incinerator. 

10. Deleted. 

P08003.9A 
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Department of Environmental Quality 

VICTOR ATIYEH 
Governor 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229-5696 

" Mr. Pete Smart, President 
Brook!nss EnerSY Facility 
PO Box 12110 
Brookings, OR 97415 

Dear Mr. Smart 1 

December 10, 1984 

Ro: Air Contaminant Discharge 
Permit No. OG-0039 

Having revietted yollt' lett<ir of November 9, 1984 to Mr. Lloyd Koetow, the 
Air Quality Division finds no reason to delay implementation of the 
eddendW11 to Air Conteminant Discharge Permit (ACDP) OG-0039 isauad on 
October 25, 198JI. Feilure to immediately implooent the temperature 
recording requirements of the Jl$1'1!lit addendU!!I will be considered to be a 
pennit violation by the Department. 

On January 6, 1984, after a public hearing was announced and conducted, the 
Environraental Quality Commission (EQC) adopted Oregon Adminiatrative Rule 
(OAR) 340-21-027(2), which requires the installation and o~ration of a 
continuous temperature recorder and operation at specified temperatures for 
each municipal. waste incinerator in a coastal county, On May 25, 1984, 
ACDP OG-0039 for the Brookings Energy Facility (BEF) was renewed with the 
requirements for maintaining min.I.mum operating temperatures and inetallinG 
temperature recorders, lit yotlf' request, on September 14 0 19811, the EQC 
granted BEF a tGl!lporary variance from the temperature recorder requirement 
pr<>vided that temperature recording be conducted manually at 5 minute 
3.ntervala during wam-up and at 15 minute intervals during the combuation 
phase, 

A draft pemit addendum reflecting the variance approval by tile EQC was 
sent to you on October 25, 1984. Your O?lllmente on the draft permit were 
received on November 15, 1964, and beve been reviewed by the Air Quality 
Division. You acknowledge that you were present at the September 14, 1984 
EQC meeting at wbieh your variance request was considered. A partial 
traneoription of the tape ma.de during the EQC1 e consideration of that 
request is enolosod. !t clearly BhOlfe tbel: the variance approved by the 
EQC requires that temperatures be rGOorded et 5 minute inteNala during 
wail"lll'-up end at 15 minute intel"\fals during the 'oombuatton pllaee. A copy of 
the staff repol"t clescribing Al t.ermitive 2 waa provided for you. It you 
have not retained it for your files, an additional copy can be made 
available. 
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Mr. Pote &inrt 
December 4 , 1984 
Pap 2 

·r 

Mr. Ruben Kretzachlllar of the Coos Day office of DEQ uiU bl'! in contact with 
you to verify the compliance status of the Broolcinga Energy Facility, 
Enforcement action will be initiated by tile Department if the facility is 
not tou11d to be in couiplianco. Ii' y?u 110 longer wish to c?nduot manual 
temperature recording, you do have the option of instal.lins the temperature 
recording equipment required under OAR 340-21-027(2), 

li'HI I! 
AS833 
Enclosure 
cc: Envirol'lll!ental Quality Commission 

Curry County Commissioners 
Coos Bay Branch Office, DEQ 
Southwest Region Office, DEQ 
Solid Waste Division, DEQ 
Air Quality Division, DEQ 

S.l,noerely, 

Fred Hansen 
Director 



VICTOR ATIYEH 
GOVfflNOR 

OEO/R0·601 

( Attachment E 

Department of Environmental Quality 
SOUTHWEST REGION - Coos Bay Branch Office 
490 NORTH SECOND STREET, COOS BAY, OREGON 97420 PHONE (503) 269-2721 

Pete Smart, President 
Brookings Energy Facility, Inc. 
Post Office Box 1240 
Brookings, Oregon 97415 

John Mayea, Chairman 
Curry County Commissioners 
Post Office Box 746 
Gold Beach, Oregon 97444 

July 2.3, 1985 

CERTIFIED MAIL NO. P489681890 
RETURN RECEIPT REQUESTED 

RE: AQ-Curry County 
Brookings Energy Facility 
Permit No. 08-0039 
NOV-AQ-SWR/C-85-72 

On June 19, 1985, the Department conducted an inspection of the modular 
incinerators serving Brookings Energy Facility, Inc. near Brookings, 
Oregon. The purpose of this visit was to assess the extent of compliance 
with the Air Contaminant Discharge Permit (ACDP) issued for this facility. 
The report prepared as a result of this visit is enclosed for your infor
mation and action. 

At the time of this inspection the two modular incinerators were function
ing in compliance with the visual opacity requirements contained in the 
Air Contaminant Discharge Permit. During this visit it was determined the 
facility was not operating in compliance with other permit requirements, 
specifically: 

1) Upon inspecting the municipal garbage to be incinerated it was noted 
that medical laboratory waste was commingled with the refuse. These 
potentially pathogenic wastes are expressly prohibited in Schedule A(l) 
of the SolLd Waste Disposal Permit (No. 321) issued for this facility, 
as well as ACDP Condition 9. We require that your company take the 
appropriate action to ensure these wastes are not disposed of at 
this site; 

2) A review of the monitoring reports indicates initial start' up tempera
tures are not being met pursuant to Special Condition 7(a). Initial 
start up temperatures prior to the initial charge of wastes and for 
the first 30 minutes of incineration are significantly less than the 

0 required 1600 F for 1 second in the secondary chamber. 

In the past you have contended this permit condition cannot be met due 
to your method of operation and the physical limitations of incinera
tors. The Department has taken your position on thisSl111E1:1;'ef)r~RfAfqUA\.\Tr 
advisement, and is currently evaluating the fea~ll~lt@fJ~I~, rn: ffij 

Im JUL ~i !. 1985 

AIR QUAUll! ~ONTROL 
r .~. ' 



Brookings Energy Facility, Inc. 
Curry County Conunissioners 
July 23, 1985 
Page 2 

requirement. Until a final determination is made this permit condi
tion remains in effect. Therefore, we require your company make 
every possible effort to comply with the condition; 

3) At the time of this inspection the two consumat CS-1200 incinerators 
were functioning at the required temperature in the secondary chamber. 
We note, ho\vever, that a review of the facility 1 s monitoring records 
reveals the facility is not in compliance with this requirement during 
the extended start-up phase of the burn. 

ACDP Special Condition 7(G) states, "For the period beginning 30 
minutes after the initial charge of wastes to the time of final charge, 
1800°F for 1 second or 1700°F for 2 seconds ..• " Because of the 
extended start phase the required temperatures are not being met until 
three or four hours after the initial charge; 

Special Condition 7(c) of your ACDP states, "For a 2 hour period after 
the final charge of waste, 1600°F for 1 second." A review of the 
company's handwritten documented temperature recordings reveals that 
the last temperature recording is for the final charge of municipal 
garbage into the incinerator. After the final charge the temperature 
recordings stop. Therefore, it is not possible to assess compliance 
with this condition due to insufficient monitoring. In order to pro
vide the necessary data to determine compliance with this condition 
additional monitoring is necessary. You are required to continue 
logging temperature recordings for two hours after the final charge 
to ensure compliance with this condition. 

On September 14, 1984, the Environmental Quality Commission (EQC) 
granted your company a one-year variance from continuous recording 
pyrometer requirements contained in Condition 8 of the ACDP. We 
would like to take this opportunity to point out that the variance 
is a limited duration exception that expires September 14, 1985. 
During the regularly scheduled meeting of the Environmental Quality 
Commission to be held in Bend, Oregon, on September 27, 1985, the 
Commission will review the status of your variance. At that time, 
the EQC may continue, alter, or revoke the variance that was granted 
September 14, 1984. If you have questions or comments on the variance 
please contact Wendy Sims of our Air Quality Division in Portland. 
Written comments must be received by the Department prior to August 23, 
1985, for inclusion in the staff report to the Commission.' 

A reinspection of the facility will be schedule within the next 30 to 60 
days to assess the compliance status on the above items. 

i 

I 
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Brookings Energy Facility, Inc. 
Curry County Commissioners 
July 23, 1985 
Page 2 

In the event questions arise on the above, or the Air Contanminant 
Discharge Permit, please feel free to contact this office for assistance. 

BAH:dmr 
encl 
cc: Air Quality Division (Sims/Kostow) 

Southwest Region (Gary Grimes) 

ce A. Hammon 
·nvironmental Analyst 

i! 
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•, ( ( Attachment F 

STAIE OF OREGON 

l>EPAR:rMENT OF ENYIRQNMENTAL OQALITX INIEROFFICE HEMP 

TO: File 08-0039 DATE: August 26, 1985 

A-Wendy~ '1 

SUBJECT: Brookings Energy Facility Meeting 

On August 12 1 1985, Bruce Hammon (CBBO) and I met in Coos Bay with Pete· 
Smart and T. V. Skinner of B.E.F., John Coutrakon, attorney for B.E.F., and 
Doug Harrie, an interested party attending on behalf of B.E.F. The meeting 
was arranged in response to a request by Mr. Coutrakon and to facilitate 
preparation of a staff report on the B.E.F. ACDP variance. 

A N.O.V. was issued to B.E.F. on July 23, 1985. The violations cited dealt 
primarily with failures to operate at the required temperatures and to 
properly maintain the required temperature logs. 

Three main topics were discussed at the meeting: the planned conversion 
of the incinerators to energy recovery and electricity production, the EQC 

' review of the variance in September, and the justification for~implications 
of OAR 340-21-027. Since B.E.F. personnel and Department staff had pre
viously discussed the vast majority of what was discussed in this meeting, 
the primary benefit was the familiarization of Mr. Coutrakon with the 
issues. 

On the planned energy conversion, Mr. Smart referred us to Tom Bradley. 
Mr. Bradley was hired by B.E.F. as a consultant on the energy recovery 
retrofit. While we had requested that Mr. Bradley be asked to attend, his 
participation apparently was not possible given the short notice on which 
the meeting was set up. In a July 17 discussion with me, Mr. Bradley 
stated that the power contract had been secured, temperature recorders were 
on order, and numerous maintenance deficiencies at the facility had been 
corrected. One problem he had detected and corrected was a burned-out pump 
in the fuel line for the secondary chamber of Unit IF1. The length of time 
the unit had been operating without auxilliary fuel, which is essential 
under certain conditions for temperature control, was not determined. Mr. 
Bradley also traced the slagging problems in the ash removal rams to the 
method of operation of the incinerators. 

The one-year variance to allow manual, rather than automatic, temperature 
recording is due to be discussed at the September 27 EQC meeting. Bruce 
and I strongly concur that the Department should recommend that the 
variance be terminated. Our position is based upon the reasons the 
Department originally recommended that the variance request be denied, 
compounded by the failure of the B.E.F. staff to meet the permit 
requirements under the variance. 



August 15, 1985 
Page 2 

Mr. Smart confirmed that temperature recorders had been ordered. However, 
he apparently does not intend to use the recorders in lieu of see·king 
further relief from the OAR 340-21-027. The recorders were ordered by Mr. 
Bradley as part of the energy r~covery conversion, not to comply with the 
regulation, 

The bulk of this 2 1/2 hour meeting was spent in discussions of OAR 340-21-
027. Mr. Coutrakon and Mr. Horrie were interested in the technical basis 
for the rule. Discussion topics included the need for control of toxic 
organic emissions, the temperature required for control, the merit of 
allowing increased total particulate emissions at the required temperature 
in coastal areas instead of lower particulate emissions without temperature 
restrictions, the "trade-off" between toxics control and increased 
auxilliary fuel usage, and more. Mr. Coutrakon requested written 
documentation of the need for the 1800°F requirement. Very little of this 
information is contained in the staff report for the rule adopted on 
January 6, 1984. I invited Mr. Coutrakon to review the extensive 
collection of material we have in the Air Quality office. It is 
unfortunate that a review of the need and methods for toxics control was 
not prepared during the rulemaking process. 

Mr. Smart and Mr. Skinner rehashed their complaints on the manner in which 
the rule and variance were adopted. However, B.E.F. was provided with the 
appropriate public notices and rulemaking packages. Both Mr. Smart and Mr. 
Skinner attended the EQC meeting at which the variance was granted and 
discussed the meaning of the variance afterwards with T. R. Bispham and 
myself. Any fault attributable to these complaints does not seem to lay 
with the Department. 

Mr. Smart adamantly maintained that he should be allowed to operate under 
the provisions of the original ACDP issued for B.E.F. in 1979, In support 
of his position, he cited the improvement over the former practice of open 
burning Curry County's garbage and the Department's continued authorization 
of open burning elsewhere, particularly at Powers. Mr. Smart also reiter
ated his contention that his units are unable to achieve the 1800°F speci
fication when burning the waterlogged garbage typical of the winter months. 
Repeating a suggestion made last year, we requested that Mr. Smart document 
this condition by presenting a record of the waste handled, auxilliary fuel 
use, and secondary chamber temperature during a low temperature burn. 

Mr. Smart would like to raise these issues with the EQC with the apparent 
intention of obtaining permanent relief from any requirements to operate 
above 1600 F or record temperatures. However, the staff does not view the 
costs of complying with the regulation, principally increased expenditures 
for auxilliary fuel, as outweighing the benefits of compliance. . 
Accordingly, it will be recommended in the forthcoming staff report that 
the current variance be revoked and that B.E.F. be required to comply with 
OAR 340-21-027. In addition, if B.E.F. does operate as planned as an 
energy recovery facility, the 1800°F temperature required by the rule will 
become essential for proper operation of the boiler. 

WLS:s 
AS1630 
cc: B, A. Hammon,. CBBO 

T. R. Bispham, AQD 
L. Kost ow, AQD 
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JOHN R. COUTRAKON, P.C. 

JOHN C. BABIN, P.C. 

• ALSO LICENSED IN 

CAL!FORN1A 

( 

COUTRAKON & BABIN 
PROFESSIONAL CORPORATIONS 

ATTORNEYS AT LAW 

August 15, 1985 

Fred Hanse , Director 
Departrne of Environmental Quality 
522 S .. Fifth Avenue 
P. O Box 1760 
Por land, OR 97207 

Re: Brookings Energy Facility 

Dear Mr. Hansen: 

c Attachment G 

P.O. SOX 1600 

(51 7 CHETCO AVENUE) 

BROOKINGS, OREGON 

97415·0600 

TELEPHONE 

l503l 469·5331 

As you are undoubtedly aware, as a result of our recent 
correspondence a meeting was held in Coos Bay on August 
12, 1985. Those in attendance were Bruce Hammon, Wendy 
Sims, Pete Smart, T. V. Skinner, their employee Doug, 
and myself. 

I felt the meeting was productive in learning of the 
concerns of your department as well as "honing-in" on 
issues which concerned my client. There were undoubtedly 
a few rough edges exposed in the meeting; however, as a 
whole, I was appreciative of your personnel taking the 
time to meet with us. 

As indicated in my prior correspondence to you, my client 
wished to submit a list of statements and concerns for 
consideration of the Commission regarding suggested modi
fications of the present permit so that the operations of 
my client's facilities could realistically meet the rules 
and guidelines. Both Mr. Hammon and Ms. Sims felt that 
the only issue which should be presented to the Commission's 
meeting in September be that involved with the variance 
previously granted, and due to expire, in reference to the 
pyrometers. 

My clients' are quite concerned with the requirements contained 
within OAR 340-21-027. Section 1 thereof pertains to both 
particulate emissions and minimum exhaust gas temperatures; 
and, Section 2 deals with pyrometers. Mr. Hammon and Ms. Sims 
felt that these were separate issues, which should be consid
ered separately by the Commission; however, I and my client 
believe that the issues are interrelated and should be presented 
together. 



c ( 
Fred Hansen, Director 
Department of Environmental Quality 
August 15, 1985 
Page 2 

Therefore, my client would request that the consideration 
of the pyrometer variance which is set on the agenda at 
this upcoming Commission meeting be tabled and considered 
at a future Commission meeting when both my client and the 
DEQ can present a position on the particulate emission and gas 
temperature requirements. I believe it a fair statement 
that all parties felt that this latter issue could not be 
researched or prepared in time to be presented at the 
September Commission meeting. 

By this letter, my client does desire to formally be put on 
the agenda of an upcoming Commission meeting to consider 
the nature and application of OAR 340-21-027, in general and 
in reference to the facility at Brookings Energy Facility in 
Brookings, Oregon. I am requesting some information from 
Ms. Sims which will help me in analyzing the contents of that 
rule and its inclusion in the present permit. The above 
referenced request for a set-over of the pyrometer requirement 
determination is not for the purpose of delay but simply to 
present in an all encompassing fashion all concerns which we 
have with the requirements under OAR 340-21-027. 

JRC:alb 
cc: Client 

~ce Hammon 
(,/Wendy Sims 

Very truly yours, 

COUTRAKON & BABIN, P.C.'s 

John R. Coutrakon 
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COUTRAKON & BABIN 
JOHN R. COUTRAKON, P.C. P.O. BOX 1600 

(517 CHETCO AVENUE) 

BROOKINGS, OREGON 

97415-0600 

JOHN C. BABIN, P.C. 

• ALSO LICENSED IN 

CALIFORNIA 

Wendy L. Sims 

PROFESSIONAL CORPORATIONS 

ATTORNEYS AT LAW 

August 15, 1985 

Senior Environmental Engineer 
Air Quality Division 
Department of Environmental Quality 
P. O. Box 1760 
Portland, OR 97204 

TELEPHONE 

(503) 469-5331 

Re: Brookings Energy Facility/Air Contaminant 
Discharge Permit 

Dear Ms. Sims: 

Thank you for meeting with us last Monday. Enclosed please 
find a copy of a letter to Mr. Hansen which I have this 
day written. 

As we somewhat discussed at our meeting, I would be most 
appreciative if you could send me some information. Speci
fically, would you please forward the source documents and 
data in reference to provision number 6 of the permit (and 
as such pertains to the attached plant-site emissions detail 
sheet). I would like to review your reference material in 
formulation of this data, including what is stated thereon, 
being the 3/81 source test at Bandon and the A.P.-42. 

Could you also forward to me any reference documentation 
detailing what standards or guidelines your department uses 
in setting forth permissible emission standards, whether in 
general or in particular in reference to the Brookings Energy 
Facility, indicating the standards for acceptable minimum 
levels of pollution emissions. 

Any information you can send me on the background of the 
development and drafting of OAR 340-21-027 would be helpful 
and appreciated. 

As indicated in my letter to Mr. Hansen, my client would desire 
to present to the Commission a proposal for either modification 
of the rule or a reasonable variance therefrom as befits the 
specific circumstances of the Brookings Energy Facility; 
however, we are certainly open to dialogue and, if at all possible, 
would like to see if this matter can be resolved be~~~~~o~2JrlI" 

DEPl\fflM1'NT OF ENVll\IJNMENTAL QUALITY 

ID) rn: @ @ ~ W rn'. l]I 
un AUG l 9 1985 L\JJ 
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Wendy L. Sims 
Senior Environmental Engineer 
Department of Environmental Quality 
August 15, 1985 
Page 2 

( 

office and my office to resolve the problems we are having, 
which of course, would govern to a large degree what matters 
would need to be presented to the Commission. 

Very truly yours, 

cou BABI , P.C. 's 

JRC:alb 
cc: Client 
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Mr. John Coutrakon 
Coutrakon & Babin 

( 

P. o. Box 1600 
Brookings, OR 97415 

Dear Mr. Coutraken: 

( 

August 22, 1985 

Re: Air Contaminant Discharge 
Permit No. 08-0039 

In response to your letter to me of August 15, 1985, I am enclosing some of 
the requested infol"l!'Jl.tion. I am sending this now, rather than delaying a 
mora detailed response, so as to facilitate your preparation for the September 
27, 1985 EQC meeting. 

Please find enclosed the following items: 

1. 

2. 

3. 

4. 

Summary, March 1981 source test on Consumat.CS-2000 incinerators at Bandon, 
Oregon. 

\ \. 5. 

AP-42 emission factors for refuse incinerations. 

Relevant portions of OAR Chapter 340 (latest version). 

Agenda Item No. P, October 7, 1983, EQC Meeting. 

Agenda Item No. F, January 6, 198L1, l:QC Meeting. 

\ .. The OAR are the primary standards the Department uses in setting emission limits. 
Authority for these rules is derived principally from ORS Chapter 468. In 

\ addition to the rule being questioned by Mr. Smart, two rules which are parti
cularly applicable to B.E.F. are: OAR 340-20-001, Highest and Best Practicable 

, Treatment and Control Required, and OAR 340-20-300 to -310, Plant Site Emission 
\Limits. Ambient Air Quality standards are specified in Division 31. 

~n addition to sending a copy of the background documents on OAR 340-21-027, 
I•will be referring your request to Mr. Pete Bosserman of the Planning and 
Development Section, Air Quality Division. He may be able to provide you with 
additional material. 

As I stated at our meeting on August 12, the Department has an extensive amount 
of information regarding toxic organic emissions from municipal solid waste 
incineration and the need to maintain proper pemperatures/gas residence times. 
This.includes technical reports and test results on emissions from other incin
erators, background information of polychlorinated dibenzo-p-dioxins and di
benzofurans, health effects reports, and EPA and other government agency reports 
on' incinerator emission controls. Since it is not possible to provide all 
9f this to you without incurring significant expenses for photocopying and 

/'Staff time, I again urge that you or an associate review this material at our 
I 

::/ 
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office in Portland, The single document which may be of greatest use to you 
is Air Pollution Control !! Ree!!.!!!£!!. Recovery Facilities, published May 24, 
1984 by the California Air Resources Board, CARB is sending a copy of this 
to you. 

Before closing, I would like to remind you that the regulations clearly require 
prior Department approval before any modifications are commenced which could 
affect emissions. (See OAR 340-20-155(2) - 175(1))) From discussions with 
Mr. Tom Bradley, who is preparing the permit modification r~quest, I am concer
ned that these rules have already been violated as part of the energy recovery 
retrofit. The exact current st.atus of the construction should be clarified 
and the permit modification request submitted post haste. 

Please contact me if you have any questions on these topics, 

WLS:ahe 
Attachments 

cc: Mr. Pete Smart, B. E. F. 
Hazardous & Solid Waste Division, DEQ 
Coos Bay Branch, DEQ 
Pete Bosserman, Air Quality Division, DEQ 

Sincerely, 

Wendy L. Sims, P. E, 
Senior Environmental Engineer 
Program Operations 
Air Quality Division 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: 15031 229·5696 

Mr. John Coutrakon 
Coutrakon & Babin 
PO Box 1600 
Brookings, OR 97415 

Dear Mr. Coutrakon: 

August 30, 1985 

Re: ACDP 08-0039 

Attachment J 
(Draft) 

The Department is preparing a staff report to the Environmental Quality 
Commission on Brookings Energy Facility. The report will discuss activity 
relating to the facility during the period from the variance authorization 
on September 14, 1984 to the present, including your letter to me of 
August 15, 1985. This report will be presented at the September 27, 1985 
meeting of the Commission in Bend. 

As Mr. Hammon and Ms. Sims informed you, the purpose of the Commission 
action would be to review the one year variance allowing manual temperature 
recording. In authorizing the variance, the Commission requested that the 
Department present a review of the variance at the end of the one year 
period. It would not be appropriate for the Department to defer the 
Commission review of the variance. 

The Department intends to present information related to the operation of 
the facility to the extent that it is indicative of the facility operation 
during the variance period. At this time, the Department intends to 
recommend that the Commission consider only the questions concerning the 
variance and defer any reconsideration of the Coastal Incinerator rules 
(OAR 340-21-027) to a later meeting. 

I understand that Ms. Sims has already responded to your request for 
information concerning the background for the Coastal Incinerator rules. A 
copy of the staff report for the September 27, 1985 Commission meeting will 
be sent to both you and the Brookings Energy Facility shortly. 

FH:s 
AS1668 

Sincerely, 

Fred Hansen 
Director 
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VICTOR ATIYEH 
GOVERNOR 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item !? , November 22, 1985, EQC Meeting 

Informational Report: Review of Principal Recyclable 
Materials Lists. 

OAR 340-60-030 requires the Department to at least annually review the 
principal recyclable material list for each wasteshed and to submit any 
proposed changes to these rules to the Commission. This report addresses 
the principal recyclable material lists for all wastesheds, and for all 
potential recyclable materials except yard debris. A separate staff report 
addresses identification of yard debris as a principal recyclable material 
in the Portland, Multnomah, Clackamas, Washington, and proposed West Linn 
wastesheds. 

The list of principal recyclable material for a wasteshed is a list of the 
most common materials which are "recyclable material" at some place in the 
wasteshed. Attachment A includes the list of principal recyclable 
materials for each wasteshed (OAR 340-60-030). Early in the process of 
developing the Oregon Recycling Opportunity Act requirements, the 
Department staff used the list as a starting point for determining what was 
to be considered recyclable material in each city where on-route collection 
of recyclable material is required and at each disposal site. The 
Department staff has since gone beyond the general list and preliminarily 
designated which items on each wasteshed's list are recyclable at each of 
these cities and disposal sites. The affected persons in each wasteshed 
will be using the Department's preliminary determination and their own 
knowledge of the local costs of recycling and disposal to determine which 
items are recyclable in the wasteshed, and will be reporting their 
determination in the Recycling Report due July 1, 1986. 

Since the EQC identified the principal recyclable material for each 
wasteshed in 1984, both the cost of disposal of solid waste and the market 
price for certain materials have changed. The cost of disposal has 
increased in many communities throughout Oregon. See attachment B for 
examples. The Department expects the cost of disposal to continue to 
increase as landfills become filled and communities are forced to site new 
landfills, transport further distances, and use more expensive methods of 
disposal. On the other hand, the price received for recyclable materials 



EQC Agenda Item P 
November 22, 1985 
Page 2 

has also fluctuated since 1984, with a significant decline in the price of 
paper products, aluminum, and used motor oil. Attachment C illustrates 
market fluctuations over the past ten years. Some of the recent decline 
is due to short term cyclic price fluctuation and some is due to a long
term reduction in the value of the material related to general economic 
conditions. In the equation of disposal versus recycling costs that 
defines "recyclable material" in the statute, the increase in disposal 
costs partially offsets the decline in the market price of recyclables. 

The staff recommends that at this time there be no changes as to the 
materials listed as principal recyclable materials for each of the 
wastesheds. The list of principal recyclable material still serves as a 
good starting point for determining the recyclable material at each 
location where the opportunity to recycle is required. It would be 
inappropriate to revise the rules and drop or add principal recyclable 
materials every time there is a short-term decline or increase in the 
market price of materials. Materials should be dropped from the list only 
when the EQC finds that conditions have changed substantially so that the 
material is not expected to meet the definition of "recyclable material" in 
the long run at any location in the wasteshed. The staff believes that for 
each wasteshed, the materials presently on that wasteshed's list of 
principal recyclable materials will over the long term continue to meet the 
statutory criterion of "recyclable" at some place in the wasteshed. 

Similarly, materials should be added to the list only when the EQC wishes 
to emphasize that a new material will in the long term be recyclable, and 
that the material should be evaluated at each specific location where the 
"opportunity to recycle" is required to determine whether or not it meets 
the statutory definition of "recyclable material" at that location. Since 
the market price of most recyclables is comparatively low at this time, the 
Department believes that with the exception of yard debris in the Portland 
metropolitan wastesheds, this is not an appropriate time to add more 
materials to the principal recyclable material lists. 

Director's Recommendation 

It is recommended that, with the exception of yard debris in the Clackamas, 
Multnomah, Portland, Washington, and proposed West Linn wastesheds, which 
will be discussed in a separate staff report, no changes be made at this 
time in OAR 340-60-030, the lists of principal recyclable material for each 
wasteshed. 

h_~t~ 
Fred Hansen 

Attachment A: List of Principal Recyclable Materials for Each Wasteshed. 
Attachment B: Examples of Disposal Cost Increases 
Attachment C: Market Price of Recyclable Materials, 1975-1985 

Peter Spendelow:f 
229-5253 
November 5, 1985 
ZF454 
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Attachment A. List of Principal Recyclable Materials for Each Wasteshed 

Principal Recyclable Material 
:l<!0-60-030 ( l) The following are identified as the 

principal recyclable materials in the wastesheds as described 
in sections (4) through (8) of this rule: 

(a) Newspaper; 
(b) Ferrous scrap metal; 
{c) Non-ferrous scrap metal; 
(d) Used motor oil; 
( e) Corrugated cardboard and kraft paper; 
(!) Container glass; 
(g) Aluminum; 
(h) Hi-grade office paper; 
(i) Tin cans. 
(2) In addition to the principal recyclable materials 

listed in section ( 1) of this rule, other materials may be 
recyclable materials at specific locations where the oppor
tunity to recycle is required. 

(3) The statutory definition of "recyclable material" 
(ORS 459.005(15)) determines whether a matenal is a 
recYclable material at a specific location where the oppor
tunity to recycle is required. 

(4) In the following wastesheds, the principal recyclable 
materials are those listed in subsections (l)(a) through (1) of 
this rule: 

(a) Benton and Linn wasteshed; 
(b) Clackamas wasteshed; 
(c) Clatsop wasteshed; 
(d) Columbia wasteshed; 
( e) Hood River wasteshed; 
(f) Lane wasteshed; 
(g) Lincoln wasteshed; 
(h) Marion wasteshed; 
(i) Milton-Freewater wasteshed; 
(j) Multnomah wasteshed; 
(k) Polk wasteshed; 
(l) Portland wasteshed; 
(m) Umatilla wasteshed; 
(n) Union wasteshed; 
( o) Wasco wasteshed; 
(p) Washington wasteshed; 
(q) Yamhill wasteshed. 
(5) In the following wastesheds, the principal recyclable 

materials are those listed in subsection ( l )(a) through (g) of 
this rule: 

(a) Baker wasteshed; 
(b) Crook wasteshed; 
(c) Jefferson wasteshed; 
(d) Klamath wasteshed; 
(e) Tillamook wasteshed. 

( 6) In the following wastesheds, the principal recyclable 
materials are those listed in subsection (l)(a) through (h) of 
this rule: 

(a) Coos wasteshed; 
(b) Deschutes wasteshcd; 
(c) Douglas wasteshed; 
(d) Jackson wasteshed; 
(e) Josephine wasteshed. . . 
(7) In the following wastesheds, the pnnc1pal recyclable 

materials are those listed in subsection (l)(a) through (e) of 
this rule: 

(a) Curry wasteshed; 
(b) Grant wasteshed; 
(c) Hamey wasteshed; 
(d) Lake wasteshed; 
( e) Malheur wasteshed; 
(!)Morrow wasteshed; 
(g) Wallowa wasteshed. . . 
(8) ln the following wastesheds, the pnnc1pal recyclable 

materials are those listed in subsection ( l )(a) through (d) of 
this rule: 

(a) Gilliam wasteshed; 
(b) Sherman wasteshed; 
(c) Wheeler wasteshed. . 
(9)(a) The opportunity to recycle shall be. provided for 

each of the principal recyclable materials hste.d1n se~t1ons (4) 
through (8) of this rule and for other m~!~n~~s which m~et 
the statutory definition of recyclable matenal at specific 
locations where the opportunity to recycle is required; 

(b) The opportunity to recycle is not required for any 
material which a recycling report, approved by the Depart
ment, demonstrates does not meet the definition of re~ycla
ble material for the specific location where the opportunity to 
recycle is required. . . . . 

( l 0) Between the time of the identlfication of th~ pnn
cipai' recyclable materials in these rules .and the S1_lbm1ttal of 
the recycling reports, the Departm.ent. w~ll wo~k :v1th affec~ed 
persons in every wasteshed to assist in iden~1fy1~g ma~enals 
contained on the principal recyclable matenal hs~wh1~h do 
not meet the statutory definition of recyclable mate~al at 
some locations in the wasteshed where the opportunlty to 
recycle is required. . . 

( 11) Any affected person may request ~he .comz:n1ss1on 
modify the list of principal recyclable ma~enal identified by 
the Commission or may request a vanance under ORS 
459. l 85. . h 

( i 2) The Department. wil~ at least a?nually :review t e 
principal recyclable rnatenal lists and will submit any pro
posed changes to the Commission. 

Stat. Auth.: ORS Ch. 459 
Hist.: DEQ 26·1984, t: &ef. 12·26-84 



Attachment B. Examples of recent large changes in disposal costs. 
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Disposal costs are based on tipping fees at the disposal site or transfer station. 

Reasons for cost increases: 

Seaside: closure of open burning dump ("virtually free disposal"). Presently truck garbage to transfer 
station in Astoria, where it is re-loaded and trucked 60 miles (one-way) to Raymond, Washington. 

Salem: opening of Brooks Energy Recovery Facility (expected cost of $20-$24/ton in 1986 with new 
facility 

Newport: change of open dump to "bale-fill" (all garbage now baled for disposal) 
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Attachment c. Market price of recyclable materials 1975-1985. 
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Newspaper: Price at seller's dock on the West Coast (source: Data Resources Inc.) 
Cardboard: Price at seller's dock on the West Coast (source: Data Resources Inc.) 
Glass: Price of color-sorted glass delivered to Owens-Illinois, Portland 
Used oil: Averages street price paid by collectors to large generators (source: DEQ surveys) 
Tin: Price of post-consumer scrap tin paid to Oregon collector by MRI Inc, Seattle 
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VJCTOA ATIYEH 
GOVERNOR 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Backgroun.Q 

Environmental Quality Commission 

Director 

Agenda Item Q, November 22, 1985, EQC Meeting 

Informational Report: Yard debris as a Principal Recyclable 
Material in the Portland. Washington. Multnomah. Clackamas. 
and proposed West Linn Wastesheds. 

On December 14, 1984, the Environmental Quality Commission adopted rules 
relating to implementation of the Oregon Recycling Opportunity Act, At 
that meeting, the Commission directed staff to return in one year with a 
recommendation on identification of yard debris as a principal recyclable 
material. 

OAR 340-60-030 identifies the principal recyclable materials in each 
wasteshed. A principal recyclable material is a material which is a 
"recyclable material 11 at some place where the opportunity to recycle is 
required in a wasteshed. Identification of a material as a principal 
recyclable material shifts the burden of proof of whether a material is 
recyclable to the local governments and affected parties. A "recyclable 
material 11 is any material or group of materials that can be collected and 
sold for r•ecycLi.ng at a net cost equal to or less than the cost of 
collection and disposal of the same material, 

Yard debris is roughly 50% leaves and grass and 50% woody material. It is 
processed into hog fuel, ground cover and soil amendments. Yard debris 
appears to meet the definition of "recyclable material" at some locations 
where the opportunity to recycle is required within each of the 
metropolitan wastesheds. 

Yard debris represents the largest single component (13%-20%) of the solid 
waste stream presently going to disposal in the Portland metropolitan area. 
This area is faced with a necessity to reduce the waste entering land 
disposal sites. The Commission is now directly involved in the process of 
siting a new disposal site and approval of a comprehensive waste reduction 
program for all of the wastesheds in the metropolitan area. If yard debris 
is treated as a principal recyclable material, then each wasteshed must 
determine whether yard debris is a recyclable material. If it is, systems 
for the collection and recycling of source separated yard debris must be 
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established. This would result in a significant reduction in waste 
disposal at land disposal sites. 

In December, 1984, staff determined that source separated yard debris was a 
recyclable material in the Portland Wasteshed when it was delivered by the 
generator to a disposal site or processing facility and collection cost 
was not a consideration. At that time, collection and processing systems 
were not well enough established to provide sufficient information to 
determine if source separated yard debris was a recyclable material if both 
collection and processing costs were considered. 

Since December 1984, improvements have occurred in the processing of source 
separated yard debris. Yard debris diversion from disposal to processing 
has increased. The two major processors in the area have grown 
approximately 30% each year since 1983. They now receive about 170,000 
cubic yards of material annually, approximately 15% of the total yard 
debris generated in the area. In 1985, 90,000 cubic yards will be 
processed to produce about 8,000 cubic yards of marketable products. If 
all of the yard debris generated in the area were processed, 100,000 cubic 
yards of fuel'· soil amendments and ground cover would be produced annually. 

The major factor limiting the processing of yard debris is the lack of a 
large scale collection and delivery system. On-route or on-call collection 
of source separated yard debris is available only in a limited number of 
locations. Collection systems have not improved significantly over the 
last year. The area now has one on-route and two on-call systems for 
regular collection of yard debris. There are a variety of for-hire yard 
debris removal services available with costs close to those of regular 
garbage collection service. 

No systematic analysis of collection service options and costs has been 
performed for the area, However, demonstration projects funded by METRO 
established that household collection and disposal at processing sites 
is less expensive than landfilling. These projects included on-route and 
on-call collection, and neighborhood clean-ups in several communities in 
the area. The findings of the demonstration projects concluded that "with 
an adequate collection system, the recycling of yard debris was a publicly 
acceptable and feasible system for recovery of yard debris in the Portland 
metropolitan area," These projects suggest that source separated yard 
debris is a "recyclable material. 11 

The two processors in the area charge a tipping fee to accept material. 
For small loads or self haul, this tipping fee, which is based on a volume 
measure, is less than the cost of disposal at a transfer station or 
disposal site. Large compacted loads are also cheaper to deliver to a 
processor than to dispose of at a landfill. However, for large loose 
loads, which are measured by weight at disposal sites, the tipping fee is 
greater at the processor than at a disposal site. 
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,Attached is a background document prepared by METRO whioh more extensively 
discusses yard debris within the Portland metropolitan area (Attachment I). 

Alternatives and Evaluation 

If yard debris is identified as a principal recyclable material, it will 
have to be considered as a recyclable material to be collected on-route 
within the urban growth boundary of the Metropolitan Service District. 
However, because the yard debris waste stream is seasonally generated and 
must be collected differently than other recyclable material, the 
Department will consider allowing alternative collection methods to monthly 
curbside collection. Options for collection could range from on-route 
weekly collection to on-call and seasonal service. 

The establishment of a collection system would cause a substantial increase 
in material recycled and diverted from disposal. If the opportunity to 
recycle were not provided voluntarily, it could be required by the 
Commission. 

The identification of yard debris as a principal recyclable material would 
place increased emphasis on recovery of this material. It is a clear 
message that a program to collect and process this material should be 
undertaken by the public and private agencies charged with implementation 
Of both SB 1105 and SB 662. 

If the material is not identified as a principal recyclable material and no 
other action is taken, there would continue to be slow growth in the 
amount of material processed but systematic collection systems would not 
develop. 

Offering substantial economic incentives through disposal rate structures 
or banning disposal of yard debris are alternative regulatory actions which 
could force the material out of area disposal sites and encourage provision 
of collection systems. Such actions could be required by the METRO Waste 
Reduction Program or be taken by the Commission by identifying a higher and 
better use of yard debris and restricting its disposal in landfills or 
burners. 

Based on the facts known to the Department at this time, the Department 
believes that yard debris meets the definition of a principle recyclable 
material. However, the Department recognizes that it does not have all the 
necessary facts, and wants to involve the various affected parties in 
determining those facts prior to proceeding to rulemaking. Local 
governments and affected parties within each of the metropolitan wastesheds 
should be given the opportunity to share with the Department any 
information they have on the cost of collection and processing of yard 
debris as compared to the cost of collection and landfilling. It is this 
comparative cost analysis which will determine whether yard debris is a 
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recyclable material. Local governments and affected persons should also be 
involved in discussing the best methods for providing the collection and 
processing of yard debris. 

Director's Recommendation 

It is recommended that the Commission direct the Department to meet with 
the affected parties to determine the comparative costs of processing 
versus disposal of yard debris within the Portland, Washington, Multnomah, 
Clackamas, and proposed West Linn wastesheds, and return to the Commission 
in January with a request for rulemaking which is based on those findings. 

Attachments: 

Lorie Parker:b 
229-5826 
October 29, 1985 
YB5173 

AIA.. . f1 v::_J~ Pc-.-~,,.. 
-\""-Fred Hansen 

I. Yard Debris Section of DRAFT Metro Waste Reduction 
Program 
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DRAFT REPORT: SOLID WASTE MANAGEMENT PLAN Update 85 
Sl!>ECIA.L PROJECT 

YARD DEBRIS PROCESSING 

PROBLEM STATEMENT 

Attachment I 
Agenda Item 'Q 
11/22/85, EQC Meeting 

Approximately 100,000 tons of yard debris la currently 
landfilled in the Portland metropolitan area each 
year. This represents 13.4% of the total material 
landfilled. Ii' this aaterial could be recycled, 
landfill life could be significantly extended. 

Although no comprehensive data base exists concerning volumes and 
disposal patterns for yard debris, a series of studies concerning 
the problem have been done. In 1979 the Department of Environ
mental Quality (DEQ) conducted a survey of single family dwel
lings (SFD) to determine the volumes generated and disposal 
patterns by method. 'l'he results of the survey indicated that 
676,066 cubic yards of material was generated by SFD. Using an 
average cubic yard weight of 200 lbs, this translates into 
67, 606 tons of material generated by SFD. The survey estimated 
that slightly more than half of the material generated was being 
landfilled, while an additional 13% was being burned. 

The DEQ survey was intended to provide data to determine the 
effect of a ban on backyard burning. To estimate the total 
amount of material being generated in the area, METRO has applied 
national estimates of waste stream composition and estimated that 
approltimately 127,000 tons or 1,270,000 cubic yards are generated 
from all sources for the region. 

In December of 1980 the DEQ imposed a ban on the burning of 
yard debris for the Portland metropolitan area. METRO received 
an air pollution control program grant in February, 1981 to 
study acceptable disposal alternatives to burning. Due to the 
lack of disposal alternatives and political pressure, the ban 
was lifted in March, 1981. 
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• METRO developed a demonstration program over the next year 
and a half to examine collection, processing, and product 
marketing systems for yard debris. The program goal was "To 
demonstrate publicly acceptable and feasible alternatives for the 
recovery of yard debris in the Portland metropolitan area and to 
recommend an implementable regional yard debris recovery 
program.'' As a result of the program, a variety of collection 
and p~ocessing alternatives were demonstrated. 

In the area of 
strated: 

collection, six separate techniques were demon-

1) 
2) 
3) 
4) 
5) 
6) 

on-route scheduled collection by city crews, 
on-route scheduled collection by franchised haulers, 
on-route scheduled collection by non-franchised haulers, 
on-call collection by city crews, 
on-call collect.ion by franchised haulers, and 
city and neighborhood cleanups sponsored by local 

governments. 

Material was also diverted at the St. Johns Landfill for 
processing. 

While some local governments processed material locally, most of 
the year debris collected was routed to one of four regional 
processors. Two of the processors used mobile grinders or 
shredders, and two used stationary hammermill systems to process 
materials. ·The products rendered from these systems included hog 
fuel, mulch and soil amendments. 

Throughout the project, a variety of education and promotion 
techniques were used to stimulate participation. These included 
t.v., radio, and newspaper advertisements which directed people 
to contact the Recycling Information Center for more information. 

The findings of the project concluded generally that with 
an adequate collection system the recycling of yard debris was a 
''publicly acceptable and feasible alternative for the recovery of 
yard debris in the Portland metropolitan area.'' The cost of 
processing material was demonstrated to be less than that of 
landfilling, and three processors were regionally located which 
could process· the total amount of material generated. A number 
of recommendations were delineated for local jurisdictions to 
follow for adequate collection systems. 

Processing 

Subsequent to the demonstration project, evolution of the 
processing system has progressed slowly. The number of proces
sors has decreased from four to two. A number of factors are 
responsible for this decline. One is the technical difficulty in 
processing a non-homogeneous material. Yard debris is roughly 
50% leaves and grass and 50% woody material. The equipment used 
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to process the m'aterial must be able to handle both, which 
usually requires processing pr:lor to grinding or shredding. The 
ground product often must be re-ground to meet final product 
specifications or to facilitate composting. 

The material received also must be relatively free of contamina
tion. While the equipment uoed for processing is capable of 
handling minor amounts of contaminants, equipment wear is 
substantial and processing time is increased when contaminants 
are present. The two remaining processors have strict policies 
concei:-ning the material they receive. Contamination was cited by 
two processors who received material from the St. Johns landfill, 
as one of the reasons for stopping further material from this 
source. It is these technical difficulties which are most 
frequently cited by the remaining processors for the relatively 
slow pace of processing discussed below. 

The two main processors in the region are located in Oregon 
City and Tualatin. Both utilize hammermills to process mater
ial. Data has been kept since 1983 for regional processors. In 
that year there were four processoi•s and by the end of the year 
two remained. For 1983 a total of 114,758 cubic yards of 
material was received, 1Jf which about 47,000 cubic yards (or 41%) 
were processed. In 1984, 141,395 cubic yards were received, 
which represents an increase of 23%, The amount processed was 
about 65,000 cu. yds. (or 46%). The amount processed from 1983 
to 1984 represents a percentage increase of 38%, but as a 
percentage of the amounts rec<:lived it has increased only 5%. 

For the first 6 months of 1985, 88,266 cubic yards of yard 
debris have been received at the two sites. This represents a 
40% increase over the first six months of 1986. The amount 
processed was about 38%. 

The pattern which emerges from the above analysis is that 
the two regional processors have been successful in attracting 
increased quantities of source separated yard debris, most of 
which is brought by private individuals. While one of the 
processors has been successful in processing all material 
received, one has not. Thus significant quantities of unprocessed 
material have accumulated in the system. 

It should be kept in mind that METRO estimates that as much 
as a million cub.ic yards may be available for further process
ing. The curI'ent processing system would have to expand drama
tically to handle this amount of material. 

In addition to regional processors, a network of small processors 
exists to service individuals. These consist of individual 
entrepreneurs with mob:Ue chippers or trailers which will come to 
the home. The average charge is about $50 per hour. Chipped 
material is left at the home, or hauled to a landfill or process-

69 



or. The DEQ surv~y of 1980 estimated that about 15,000 cubic 
yards of material are disposed in this manner. 

Marketing 

The material processed by the two regional firms has three 
basic markets: soil amendments, ground cover and hog fuel. The 
process for making soil amendment and ground cover products are 
basically the same. Yard debris is ground, composted, and 
sized. Smaller material is used for soil amendment by one firm 
which mixes the material with rotted sawdust, while another firm 
markets the small and medium sized material as a ground cover. 
Hog fuel is made by grinding and sizing material to users 
specifications without a composting step. 

Compost or soil amendment products has been a successful product 
for one area processor, bringing prices only slightly below those 
of virgin material equivalents. No long- term tests have been 
conducted to determine consistent nutrient content, but prelimi
nary results are promising. Marketing is accomplished through 
contacts with existing clients who have purchased bark products. 
Retail marlcets have yet to be explored. 

Ground cover products are currently the largest selling products 
made from yard debris in the region. Although the color and 
consistency differs from traditional "beauty bark" cover, one 
firm has been able to build an ongoing clientele by replacing a 
similar virgin material product which has the same dark color as 
yard debris products. The yard debris ground cover is sold at 
prices similar to virgin cover material prices. 

Experiments with making hog fuel from yard debris have encoun
tered problems due to moisture content and price. The moisture 
content of yard debris hog fuel approaches 50%, while that made 
from mills is closer to zero. It therefore takes about twice as 
much of the product to get the same amount of BTU's. The price 
of hog fuel traditionally has been too low to substitute a yard 
debris product. Hog fuel prices have risen recently with mill 
closures, and one firm which consumes large quantities has 
contacted METRO to explore substituting yard debris. It would 
take substantial price declines to make yard debris a viable hog 
fuel product, especially given the higher prices the ground 
cover and amendment products command. 

Collection 

Efforts aimed at collecting yard debris have occurred on 
regional, community and household levels. The main regional 
collection network consists of deliveries to processors by 
individuals. In 1984, there were almost 46,000 individual 
deliveries to two area processors. Since both sites are located 
substantial distances from the City of Portland, one would assume 
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that individual deliveries of source separated materials could 
increase substantially with additional processors located in this 
area. 

The St. Johns landfill currently has an area for source separated 
material. The area was developed during the demonstration 
program to act as a storage area for a processor located in 
North Portland. This processor stopped accepting the material in 
July, 1983. It is estimated that the area currently contains 
about 15,000 cubic yards of material. Since the material is 
continually compacted, it is estimated that approximately 50,000 
cubic yards have been delivered to the yard debris area in the 
last two years. The site is not currently promoted since METRO 
has not instituted a processing program, although some material 
was hauled to a regional processor during a recent experiment. 
'l'he material delivered was too contaminated to continue this 
method. METRO is now obtaining a trammel to clean the mat
erial. 

Two methods have been used at the community level to collect 
source separated yard debris. The first is the neighborhood or 
city cleanup approach. Sites are designated for the collection 
of a variety of debris, and drop boxes are used to collect the 
material. A particular box or boxes are often designated for 
source separated yard debris only, and these boxes are then 
hauled to processors. This method has encountered problems with 
contamination, usually due to the lack of a spotter to examine 
the material as it is dropped off. The result has been the 
rejection of loads by processors. 

A variation of the above method is an ongoing drop off point 
located at the city or community level. The City of West Linn 
used this approach in 1985 to collect approximately 300 cubic 
yards per month. The drop off center is provided by the city and 
run by nonprof'it groups t«1hich split the fees collected with the 
city. Material is then chipped by a subcontractor and compost
ed. The city provides a front end loader to manage the compost 
pile. Finished compost will then be sold to residents. 

Household collection systems have been used in various forms 
throughout the METRO area and the nation in general. Two cities 
in Clackamas County currently provide on-route collection, and a 
third city recently operated a pilot project. The two basic 
methods are regularly scheduled pickups and on-call pickups. 

Regularly scheduled pickups are currently used in one city 
locally. A packer truck (smaller than ones used for solid waste 
collection) makes weekly pic!cups and loads are currently land
filled, although a regional processor has been used in the past. 
A recent pilot project used scheduled pickups on a bi-monthly 
basis, and a per-piclcup charge. 'rhis latter method was dis-
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continued due to poor participation. During the METRO demons
tration project regular pickups proved successful. 

On-call service is currently available in two cities. In 
one city, the city crews perform pickups while the other uses 
the franchised hauler. One of these programs is scheduled to 
continue next year. The demonstration program also used this 
method. 

The costs of household collection of source separated yard 
debris in relation to landfilling the material seems to vary from 
community to community. While no systematic analysis has been 
performed for the area, the demonstration project did estimate 
that household collection and disposal at processing sites is 
less el{pensive than landfilling. Household collection in Davis, 
California has demonstrated similar results, when tipping fees 
are adjusted to reflect Portland area rates. Recent experiments 
with household collection have met with opposite results. 

Promotion and Education 

Promotion and education efforts increase the amount of the 
yard debris recycled. This has been demonstrated by monitoring 
Recycling Information Center (RIC) statistics. In the Spring of 
1985 METRO undertook a comprehensive yard debris recycling 
campaign which included multimedia advertising, the distri
bution of educational materials, and composting workshops. 
Inquiries received by RIC concerning yard debris increased 44% 
over the same period the previous year. Similar results have 
been recorded for seasonal campaigns such as Christmas tree 
disposal. 

PROJECT DESCRIPTION 

The METRO yard debris recycling program described below presents 
options for increasing recycling rates at the household, 
community, and regional levels. Techniques for accomplishing 
this increase include a mix of fiscal, operational, administra
tive, and marketing methods. Some of the options presented are 
currently outside the control of METRO and would require inter
governmental cooperation, while others rely on market forces to 
accomplish increased recycling. 

Recycling yard debris at the household level includes both on 
site composting and delivering source separated, uncontaminated 
material to a processor. The most efficient method for recycling 
is to compost as much material on site and return the finished 
material to the soil. It is recommended that METRO continue to 
promote this method, and to work with local governments to 
increase on site composting. This method is most effective for 
leaves, grass, garden and non-meat food waste. 
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For woody material mechanical processing is usually neces
sary, whether this includes buying or renting a chipper for the 
home, or taking the material to a processor. METRO currently 
provides information to the public on the availability of 
different methods and will continue to do so. The most efficient 
method for increasing the amount of material recycled, however, 
is to have source separated material picked up at the household. 
Methods for accomplishing this include: 

1) fiscal incentives to local governments or processors, and 
2) action by DEQ to have the material picked up by the 

hauler. 

Recycling at the local level should be impacted in two ways. 
First, since the city or county regulates solid waste collection, 
the local government can encourage the .collection of yard debris 
by haulers. METRO could in turn encourage local governments to 
have haulers collect the material by 

1) providing recycling grants which stipulate such programs, 
2) providing technical information on how to design 

Necycling programs effectively, 
3) providing subsidies to processors which lower the fees 

charged haulers, or 
4) charging haulers which do not offer pickups of yard 

debris for recycling higher tipping fees at METRO 
facilities. 

The second focus at the local level should be increasing the 
convenience of recycling yard debris by 

1) providing local sites for yard debris collection with or 
without local processing 

2) use of neighborhood cleanups with centrally located 
sites, or 

3) the establishment of a permanent local collection and 
processing site. 

The use of neighborhood cleanups was recommended by the City of 
Portland's Yard Debris Task Force as an interim measure. METRO 
could provide 

1) information and training on setting up such sites, 
2) subsidies, or 
3) higher disposal fees for communities which fail to 

provide such programs. 
It should be noted that contamination and a lack of transpor
tation are major barriers to be overcome with this strategy. 

Regional collection and processing centers must be in place 
for any large scale yard debris recycling efforts to succeed. 
This conclusion is based on the amount of space and the size of 
equipment necessary to process the volumes of material avail
able, and the economies of scale associated with large scale 
processing and marketing operations. The current regional 
network lacks collection and processing centers in the Portland, 
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' Beaverton and Gresham areas. METRO will acquire equipment to 
clean contaminated material received at the St. Johns landfill 
and actively promote this site as a yard debris collection 
point. METRO will then evaluate the economics of on-site 
processing, determine whether existing processors can handle 
the increased volumes generated at this site, and decide whether 
to do on-site processing. In addition, METRO will collect source 
separated yard debris at the Washington Co. Transfer Station for 
transport to either St. Johns or a regional processor. 

In order to st.imulate processing at existing sites METRO could 
provide technical assistance to processors, and consider 
providing diversion credits for each unit of p1·ocessed material. 
This should have the effects of both stimulating processing and 
lowering tipping fees thereby increasing the amount of material 
received. METRO could purchase processed material to stimulate 
demand, if necessary. 

Currently processors are still refining their processing methods 
and equipment to deal with increasing volumes of material. If 
processors are unwilling or unable to process additional 
material, METRO should acquire the equipment necessary to process 
material from St. Johns. Processed material would then be used 
as an amendment for final landfill cover, with excess material 
marketed. 

Detail'l'_d Program Description 

1) Hegional Level-METRO Role 

METRO has five specific options at the regional level to affect 
yard debris recycling. These are discussed in detail below. 

a. Develop an active large scale collection/processing 
site at the St. Johns Landfill. 

METFW will have on site, by October, 1985, a trommel to begin 
cleaning its current stockpile of yard debris. Cleaned material 
will either be processed on site or hauled to regional 
processors. Material handling and storage techniques will be 
explored to develop an ongoing system for the remaining .life of 
the landfill. The landfill contractor will be required to 
provide spotting and some material handling services. 

on site processing will depend on two factors. First, whether 
the cost of on site processing is less than transport to 
haulers. Second, whether regional processors can guarantee 
prompt processing of materials transferred. Both questions 
should be answered by the end of 1985. 

b. Develop more regional yard debris collection sites. 
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• Washington Transfer and Recycling Center will provide a col-
lection/transfer point for yard debris in Washington Co. The 
system will be designed to handle a minimum of 50,000 cubic yards 
per year. 'fhe system will be designed during the W'l'RC design 
process. Material will be checked by spotters to ensure it is 
free of contaminants. Depending on the final location of the 
site and the willingness of the processors, collected yard debris 
will be transported to St. Johns or Sherwood. 

The Clackamas Transfer and Recycling Center will develop an 
active program of yard debris collection and spotting. A 
collection system will be incorporated into the existing opera
tion. This system will be capable of handling 25,000 cubic yards 
per year. . Customers will be encouraged by both rate differen
tials and information provided by attendants to take the material 
directly to a nearby processor. 

Killingsworth Fast Disposal will be required to implement a 
yard debris diversion program. Depending on the program at 
St. Johns, material will be shipped to St. Johns or sent to a 
regional processor, after being collected on site. 

One of the processors has indicated an interest in develop
ing satellite collection facilities and material sales centers. 
METRO could make available through its grants and loans program, 
capital for starting up such a system if the proposal is deemed 
feasible. 

c. Stimulate processing through diversion credit and 
material purchases. 

METRO could subsidize processing by providing a diversion credit 
for each unit of material processed. This would essentially 
lower tipping fees currently charged haulers. The lowering of 
tipping fees would stimulate the supply of source separated 
material by increasing the differential between disposal fees and 
recycling fees. This is especially important for commercial drop 
boxes which are currently charged more for some loads at proces·
sors than at disposal or transfer sites. 

METRO has iricluded provisions in its new St. Johns contract 
for METRO supplied final cover material. This material could be 
purchased from processors in times of oversupply to stabilize the 
markets. 

d. METRO should continue to supply technical assistance to 
processors. 

Staff research into other state's and country's handling of 
yard debris recycling should be forwarded to processors. 
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e. Provide irlformation, education, and promotion services 
for processors' services. 

The Recycling Information Center provided information to 2,4&4 
persons during the March to August period of 1985 about recycling 
yard debris. This large increase over 1984 levels can be 
attributed to the publicity and composting campaign undertaken 
by METRO. These efforts should be expanded in the future on a 
regional basis, both as part of a yard debris specific effort 
and incorporated into the public education effort associated with 
implementation of the Recycling Opportunity Act. 

·2) Community/Local Programs 

Given the current authority structure over solid waste collec
tion, METRO's role is largely supportive of local governments' 
efforts. Listed below are various options METRO can pursue to 
influence these levels. 

a. METRO should conduct a cost/benefit analysis to deter
mine whether the Environmental Quality Commission 
should place yard debris on t~e list of "Principal 
Recyclables" for pickup at the curbside under the 
Opportunity to Recycle Act. Given the importance of 
maintaining uncontaminated material, and the fact 
that recycling levels are directly linked with con
venience, household collection remains the most 
efficient method of collecting yard debris. METRO's 
analysis would include both a comparison of costs 
between source separation with recycling and yard 
debris collection in mixed waste form for disposal; and 
seasonal and periodic collection schedules which would 
minimize costs. 

b. METRO could provide incentives for household collection 
programs through its grants and loans programs by 
providing funds to local governments which provide 
on-route collection. Or diversion credits could be 
given to haulers which .offered such a service. 

c. METRO could charge higher tipping fees at its facil
ities for firms which do not offer source separated 
collection and recycling of yard debris. 

d. Through grants and loans, METRO could encourage neigh
borhood cleanups which provide for yard debris recyc
ling. 

e. METRO could use diversion credits and/or loans and 
grants to establish community level yard debris drop 
off and/or processing sites. 
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Technicai assistance could be provided systematically 
to local governments in designing yard debr~s recycling 
programs. 

Public Information campaigns could be designed and 
funded by METRO to promote local government efforts. 

POTENTIAL PROGRAM IMPACTS 

The amount of yard debris diverted from area landfills will 
depend on the options selected by the METRO Council for imple
mentation. Given current program direction and projects underway 
a minimum increase of 100,000 cubic yards is expected in 1986 
over 1985 levels. 

This increase assumes an operational program at the St. 
Johns landfill, continuation of the burning ban, and increased 
processing levels at existing sites. 
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DEQ-1 

VICTOR ATIYEH 
GOVERNOR 

Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE (503) 229-5696 

ENVIRONMENTAL QUALITY COMMISSION 

BREAKFAST MEETING 

7: 00 am 

Eugene Hilton Hotel 
100 East Sixth Avenue 

Eugene 

1. Willamette Valley Regional Manager's Report. 

2. Informational Report: Review of Portland 
International Airport's noise impacts during 
westerly departures. 

3. Status on meeting EQC request for additional 
information on the threat to drinking water 
in East Multnomah County. 

4. Schedule of future EQC meetings. 

Dave 
St. Louis 

John 
Hector 

Harold 
Sawyer/ 
Lydia 
Taylor 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GO\IER~ 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

November 22, 1985 EQC Breakfast Agenda 

Information Report: Reyiew of Portland International 
Airport's Noise Impacts During Westerly Departures 

Pursuant to Commission rule ·11Noise Control Regulations for Airports" (OAR 
340-35-045), on August 19, 1983, the Environmental Quality Commission 
approved and ordered a noise abatement plan for Portland International 
Airport (PDX). On April 19, 1985, the Commission reviewed the status of 
the PDX abatement plan and approved several amendments to the program. 

On August 30, 1985, the Commission Chairman received a letter and petition 
from residents of Hayden and Tomahawk Islands, the Columbia Slough 
(houseboats), and areas of Portland on the south bank of the Slough. The 
petitioners are requesting an investigation of alleged violations of the 
PDX noise abatement plan for aircraft departing toward the west and 
creating excessive noise impacts to the residents of these areas. The 
petitioners believe westerly departures are overflying residential areas 
with great frequency rather than following a flight track over the center 
of the Columbia River. They claim less impacts occur when aircraft overfly 
the center of the river as required by the abatement plan. 

This issue was discussed informally at the EQC Breakfast meeting held on 
September 27, 1985 in Bend. At that time, the Commission agreed that 
further study was needed prior to any formal action. 
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Discussion 

DEPARTURE PROCEDURE 

The westerly departure procedure at PDX is designed to keep aircraft over 
the Columbia River until they are past the major population areas. The 
procedure approved in August 1983 for westerly departures of air carrier, 
business and military aircraft was: 

If departing on Runway 28R or 28L (take-off to the west) 
maintain initial runway heading (278 degrees, magnetic) for 
a distance of 8 (nautical) miles or until reaching an 
altitude of 6,000 feet, whichever occurs first, before 
turning on course. 

On January 1, 1985, a new navigational aid was added to the airport to 
assist implementation of the noise abatement flight procedure. This 
device, a Very high frequency Omnidirectional Range station and Distance 
Measuring Equipment (VOR/DME) is located between runways 28R and 28L as 
shown in Attachment 2. The VOR provides the pilot information on magnetic 
headings, and the DME provides distance information from the location of 
the device on the air field. Prior to the installation of the VOR/DME the 
pilot used the aircraft compass to maintain a runway heading of approxi
mately 278 degrees and used the 6,000 foot altitude criteria to determine 
the point to turn on course toward destination. 

Subsequent to the installation of the VOR/DME navigational aids the 
westerly departure procedure was amended to take advantage of this 
equipment. Instead of following the runway heading (278 degrees) aircraft 
were instructed to follow the 276 degree radio signal broadcast from the 
VOR equipment located between the parallel runways. As most commercial 
aircraft departing to the west use the south runway (28 Left), the 276 
degree VOR track is intercepted by turning slightly north (right turn). 
The original runway headings and new VOR departure flight tracks are shown 
on Attachment 2. This amendment to the PDX abatement plan was approved by 
the EQC in its April 1985 review and status report on the program. The VOR 
276 track should place aircraft near the center of the Columbia River 
adjacent to the residential areas of Hayden and Tomahawk Islands. 

VISUAL OBSERVATIONS 

Department staff has conducted visual observations of aircraft positions 
during westerly departures from sites on Hayden Island and from a site on 
the Washington shore located east of the Interstate Highway 5 bridge. As 
the published flight track would place the aircraft at mid-river near the 
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I-5 highway bridge, most observations were made to note the aircraft 
position at the bridge. Observed aircraft positions fell into five 
classes: 

1 • Island 

2. South Shore 

River South 

4. River 

5. River North 

- Aircraft south of the shoreline and over portions of 
Hayden Island. 

- Aircraft at, or near, the Island shoreline. 

- Aircraft south of an area describing the central 
portion of the river but not over the south shore. 

- A zone centered over the middle of the river and 
approximately 25 percent of the river width. 

- Aircraft over an area north of the "River" zone but 
not at the Washington shore. 

A summary of 48 air carrier and military jet aircraft observations taken 
during portions of three days of westerly departures found the following 
distribution: 

Location Percent 

1. Island 17 
2. South Shore 31 
3, River South 19 
4. River 31 
5. River North 2 

These figures may be consolidated by combining locations 1 and 2 to 
describe those not meeting the flight track criteria as 48 percent. By 
combining locations 3, 4 and 5, those meeting the river flight track 
criteria is 52 percent. 

NOISE MEASUREMENTS 

A series of noise measurements were taken by Department staff to evaluate 
the effects of westerly departure flight paths. 

An experiment was conducted to determine the amount of decibel reduction 
that would be realized at a home located near the Hayden Island shoreline 
if aircraft were at a position near the center of the river instead of 
overhead. Simultaneous measurements were taken from a site near the Hayden 
Island shoreline and at a site directly south approximately 1500 feet. 
Measurements of aircraft overhead of the first site were compared to those 
from the second site. Results of this study showed aircraft noise levels 
would be reduced approximately 2 dBA if aircraft flew over the center of 
the river. This modest reduction in sound level would not be perceptible 
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to most people. However, any reduction of aircraft noise will be reflected 
in the position of the noise contours and thus the number of people living 
within those contours. Many of the homes on Hayden and Tomahawk Islands 
are exposed to average aircraft noise of approximately Ldn 70 decibels. 
Residential uses are not compatible with noise exceeding Ldn 65 decibels 
although approximately 2600 people are now living within this area impacted 
by PDX. The strict control of departing aircraft to overfly the center of 
the river could reduce the size of the noise contours and thus result in 
fewer people exposed to unacceptable levels of aircraft noise. 

In August 1979 the Department measured PDX sound levels from a site on 
Hayden Island west of the I-5 highway (near the Jantzen Beach shopping 
center) at a mobile home located on the edge of the river. Data was 
gathered at this location during October 1985 to compare results to the 
1979 survey. In 1979 the survey was conducted over five complete days and 
the 1985 survey covered six complete days. Below is a comparison of the 
daily Ldn noise level from these two surveys: 

1979 Survey 1985 Survey Reduction 
<5-daysl (6-daysl (1979-1985) 

Minimum Ldn 69.0 dB 66.6 dB 2.4 dB 
Maximum Ldn 71.9 dB 69.5 dB 2.4 dB 
Average Ldn 70.6 dB 67.7 dB 2.9 dB 

These data indicate an average reduction in the daily noise level of 
approximately 3 dB. This reduction is most likely due to the fact that the 
commercial aircraft fleet has undergone considerable noise abatement during 
this time period. It was estimated that the commercial fleet was approxi
mately 40 percent compliant with the federal aircraft noise emission 
standards in 1979. The compliance level at this time for PDX is approxi
mately 95 percent. Thus, the benefits of this program are being realized 
at this site. 

Another data comparison at this site is the evaluation 
time per day aircraft caused the noise level to exceed 
metric, the TA75 descriptor, provides an evaluation of 
are causing very significant impacts at this location. 
comparison: 

Minimum TA75 
Maximum TA75 
Average TA75 

1979 Survey 
<5-daysl 

27.2 minutes/day 
57.0 minutes/day 
38.7 minutes/day 

1985 Survey 
(6-daysl 

18.2 minutes/day 
34.5 minutes/day 
22.8 minutes/day 

of the amount of 
75 decibels. This 
those aircraft that 
Below is a 

Reduction 
(1979-1985) 

9 minutes/day 
22.5 minutes/day 
15.9 minutes/day 

This summary shows that the amount of time per day of very significant 
noise impacts (level above 75 dBA) has been reduced an average of 15.9 
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minutes or a 59 percent reduction in time exposure. Again, it is believed 
this reduction of impacts is primarily due to the changes in the commercial 
aircraft fleet rather than any changes in airport operational levels or 
flight tracks. 

DEPARTURE PROCEDURE IMPLEMENTATION 

The intent of the westerly departure procedure is to keep departing 
commercial and military aircraft near the center of the Columbia River when 
adjacent to the residential areas of Hayden and Tomahawk Islands. The 
above discussion of noise measurement shows that little noise reduction is 
achieved by this small adjustment in the flight track; however, the request 
to keep aircraft from overflying residential areas is justified due to the 
effect, albeit small, of this procedure in reducing the size of the noise 
contour. 

Since the approval of the PDX noise abatement plan, the Port of Portland 
has pursued implementation of the westerly departure procedure that is 
designed to keep aircraft over the river. Initially, implementation was 
based on aircraft maintaining the runway compass heading of approximately 
280 degrees. After the VOR/DME navigational aid was installed in January 
1985, the procedure was changed to use this equipment. The benefit of the 
VOR/DME is the added precision of eliminating the compass heading procedure 
that does not always keep aircraft on the flight track due to the effects 
of crosswinds. The VOR/DME also provides the pilot better information on 
the point (8 nautical miles from the airport) to turn on course toward the 
destination. 

In order to assure pilots were informed of the departure procedure the Port 
of Portland requested the Federal Aviation Administration (FAA) to approve 
a new Standard Instrument Departure (SID) for PDX. By May 31, 1985 the new 
"River One Departure" SID was approved and published. This procedure 
(Attachment 3) gives the pilot specific instructions to comply with the 
noise abatement departure procedures. Therefore, the control tower only 
needs to instruct the pilot to follow the "River One Departure" SID rather 
than explain the specific procedure elements. 

On July 31, 1985, Port of Portland noise abatement officials met with the 
chief pilots of major airlines to discuss the abatement flight tracks. In 
addition, representatives of the Airline Pilots Association and the Air 
Transport Association have used their organizations to ensure that pilots 
are aware of the PDX abatement procedures. 

By mid-September, the Port of Portland installed a large sign near the 
departure point of Runway 28 Left. This sign (Attachment 4) provides a 
last minute reminder to pilots departing toward the west about the noise 
abatement VOR 276 degree flight track. 
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All of the above measures have been taken to enhance the noise abatement 
procedures. However, as discussed above, not all aircraft are following 
the procedure to the extent that residential overflights have been 
eliminated. The Department's limited visual observations find that 
approximately 52 percent of the westerly departures by military and 
commercial jet aircraft meet the "over the river" criteria. The Port of 
Portland data, based on more extensive monitoring, claims an average 
compliance rate of approximately 60 percent. Therefore, it is desirable to 
find methods to increase the number of aircraft that keep their departure 
tracks near the center of the river. 

Port of Portland noise abatement staff are now developing an informational 
program on the noise abatement plan that will inform pilots of the 
procedures and current compliance rates on an ongoing basis. This program 
will place information in each "pilot's ready room" at PDX. This 
information will describe the departure procedures, and periodic updates of 
the compliance rate by each air carrier will be published. Additional 
programs or procedures may be necessary if the above discussed methods do 
not achieve the desired results. 

Port of Portland staff believes it is unlikely that the abatement 
procedure will ever achieve a 100 percent compliance rate. Many flight 
procedures are at the discretion of the pilot and FAA control personnel. 
However, it appears that good cooperation from all concerned has been 
achieved at PDX. Another factor that will affect the compliance rate is 
the allowable instrumentation error of the navigational aids. The VOR 
radio transmitter has an allowable error of 1 degree and the aircraft VOR 
receiver has an allowable 6 degree error factor. An error of only 4 
degrees can move an aircraft over the shoreline from the center of the 
river near the I-5 highway bridge. Therefore, these instrumentation errors 
can affect the expected compliance rate. 

The Department staff believes the overall compliance rate of westerly 
departure procedure is not acceptable at the present 50 to 60 percent 
level. It appears that the Port of Portland agrees that a higher compli
ance rate is also desirable and effort toward increasing compliance is 
ongoing. This issue should be monitored on a periodic basis by Department 
staff to ensure that the westerly departure procedure is being implemented 
at the highest achievable compliance rate. 

Summary 

The following facts are offered: 

1. The intent of the "River One" westerly departure procedure in the PDX 
noise abatement program is to keep commercial and military jet 
aircraft over the Columbia River. 
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2. Compared to 1979, residential areas of Hayden Island are now 
experiencing less aircraft noise, primarily due to the noise reduction 
of the commercial aircraft fleet under the FAA noise program. 

3. Only modest noise reductions are realized between departures that are 
directly overhead and those over the center of the river. However, 
these reductions will affect the overall numbers of people exposed to 
unacceptable levels of noise and, therefore, the departure procedure 
is justified. 

4. The current rate of commercial and military jet aircraft achieving the 
"River One" westerly departure procedure is approximately 50 to 60 
percent. 

5. The airport proprietor, the Port of Portland, has an ongoing program 
designed to increase the compliance rate of the "River One" departure 
procedure. 

Recommendations 

It is recommended that the Commission concur with the following: 

a) The Department shall continue to work with the Port of Portland to 
increase the rate of compliance with the "River One" westerly 
departure procedure. 

b) The Department shall monitor the compliance rate of the westerly 
departure procedure. 

c) Prior to July 1, 1986, the Department shall report to the Commission 
on the progress toward full compliance with the River One westerly 
departure procedure and, if necessary, make recommendations to amend 
the abatement plan that will achieve a higher compliance rate. 

Attachments 

~~ /J?'d"Nv-;>
~ Fred Hansen 

1. Goldsmith/Richardson letter, dated August 27, 1985 
2. PDX Map 
3, Departure Procedure--River One Departure SID 
4. Runway sign photographs 

J. Hector :s 
229-5989 
November 6, 1985 

AS1926 



August 27, 1985 

Mr. James E. Peterson 
Chairman 
Oregon Environmental Quality Commission 
835 NW Bond Street 
Bend, Oregon 97701 

Dear Mr. Peterson: 

Attachment 1 
November 22, 1985 
EOC Breakfast Agenda 

Transmitted herewith, please find petitions signed by some 255 residents 
impacted by excessive noise of westerly departing aircraft from Portland 
International Airport. · 

The petitions are self-explanatory. While they are directed to the Port 
of Portland, because it is responsible for PIA and the latter's implementation 
of its 1983 Noise Abatement Plan, they are being sent to your Commission 
because of its dominant authority over the adverse conditions of environmental 
quality involved. 

For your information, and in further support of the justification of these 
petitions, we offer the following: 

1. Inquiries for assistance from the local DEQ office over a period 
of time have brought no investigation. A most recent phone 
inquiry detailing the problem to the DEQ resulted in no DEQ 
response, rather, a detailed response by the Port of Portland 
was made to the DEQ inquiry. (Copy of letter 7/29/85 attached 
hereto.) 

2. The following is from "EQC Adenda Item H", dated August 19, 1983, 
Page 3: 

"Upon approval of the Plan, the abatement 
program shall have the force and effect of 
an order of the Commission. The Commission 
may also direct the Department to undertake 
such activity necessary to ensure compliance 
with the terms of its order." 
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Page 15: 

"4. Approval of this program and these 
conditions is an order of the Commission and 
is enforceable pursuant to OAR 340-12-052." 

In view of the above, we are perplexed at the DEQ's failure to 
investigate our complaints and their deferring response to the 
perpetrating source, the Portland International Airport. 

This Port letter states that "we have used all of our authority 
and influence to not only implement the Plan, but to improve upon 
procedures that were recommended." If this is true, then the 
authority and influence of your Commission is needed to authenticate 
their implementation, as well as arbitrate their expressed accomp-
1 ishments against the continued over-flights experience by the 
impacted residents. 

3. Data from PIA Noise Abatement Plan, Annual Report 1985, discussed 
in a May 1985 meeting of the PIA Commission (five months after 
activation of their VOR/DME) substantiates the continued excess in 
noise, duration and frequency of noise impact on local neighbor
hoods. (See Table B, Monitoring Data from the Plan, Annual Report 
1985, attached hereto.) 

4. To reporter Gordon Oliver (article in Sunday Oregonian, August 
4, 1985), John Newell is quoted: "Newell admitted, however, that 
up to forty· percent of commercial pilots did not observe designated 
routes over the Columbia River that were established to keep noise 
away from populated areas." Article further quotes Newell: "He 
estimated that an average of ·100 airplanes used the westerly 
runway each day." 

These PIA statements confirm that the plan in this regard is being 
only sixty percent implemented. It further establishes that some 
forty aircraft per day are causing excessive noise impact, and 
many of these impacts are at night, during sleeping hours when the 
consequences of the impact are most severe: a very consequential 
corruption of the quality of the environment of those impacted. 
(Copy of the Oregonian article attached hereto.) 

5. As a justification for this forty percent deficiency in conformance 
with the Plan, Newell is quoted: "He said some pilots were not 
regular users of the airport and were unaware of the routes, while 
others were diverted by adverse weather conditions." Fami 1 iari
zation of first-time pilots would be critical responsibility of all 
major airports; failure of such pilots to be aware of any airport's 
flight routes (including local noise-abatement requirement routes) 
would invite disaster. As for adverse weather, such does not 
occur in the Portland area during the summer months with any 
measurable significance or duration to impact a deficiency of this 
forty percent magnitude. 
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Please consider the following: The aircraft are, by their nature, 
the source of the noise; their flight patterns are reasonably 
adjustable. The land areas and their residents are fixed. Is it 
not reasonable that the first, and. foremost, most fundamental and 
critical priority in the implementation of an aircraft noise 
abatement plan be the establishment and regimentation of the most 
noise abating aircraft flight patterns? 

In this regard, the PIA is blessed with the exceptional opportunity 
of having the Columbia River as a natural uninhabited flyway for 
departing and arriving flights. The closer flight patterns can be 
to the center of the river, the less impact on adjacent land areas, 
the less discomfort to residents, the fewer complaints, the more 
limited the areas subjected to land use restrictions, building code 
restrictions and residential sale disclaimers. All these restric
tions and limitations of the use and enjoyment of the otherwise 
uniquely advantaged land areas involved cannot justly be applied 
without clear, precise and controlled PIA flight patterns. Nor can 
reliable noise contour maps be drawn. 

And the Port admits to a forty percent deficiency in comp 1 i ance 
with the Plan's specified westerly departures after having used 
"all of our authority and influence to not only implement the 
Plan, but to improve upon the procedures recommended." That is 
their position, their conclusion, their solution to our continuing 
excessive aircraft noise impact problem. 

6. Another important aspect of this matter, a part of which would 
concern your Commission, is that of public health and safety. The 
spent aircraft fuel that forty aircraft a day spread over the decks, 
outdoor furniture, etc., and. introduce to the lungs by direct 
over-flights, would be much more healthily dispersed over the wide 
Columbia. And, should an aircraft malfunction and crash, such event 
over and into the Columbia would limit the disaster to the aircraft 
and its occupants. Should it happen to one of the forty errant 
flights over our populated land areas, the disaster would likely 
include a number of mobile homes, or houseboats, or condominiums, 
or homes, or one of the major motels, or Jantzen Beach Center, 
thus creating a catastrophe. And if the aircraft should not be 
in the prescribed flight pattern, official accounting of serious 
consequences would appear to be justified. 

In conclusion, in the July 29, 1985 letter from the Port's John Newell to 
Charles Richardson, Newell describes in paragraph two the prescribed and 
improved flight pattern for westerly departing aircraft, concluding: "This 
course, when flown, places the aircraft near thP. center of the Columbia 
River." 

We commend the Port for this effort. This course would negate fuHher 
complaints. The problem lies between the written prescription and the 
reality: Aircraft are rarely to be found arriving or departing utilizing 



Peterson--page 4 

the center of the Columbia, and even the Port admits to a sixty percent 
conformance, or forty aircraft per day being off course. 

The attached petitions represent a portion of the residents impacted; 
sufficient, we feel, to constitute a worthy appeal for the involvement of 
your Commission. These petitions and the accompanying data and observations 
are in support of our request for an in-depth, on site, investigation into 
this matter, free and independent from the power and influence of the Port 
of Portland. 

Thank you for your consideration. We anxiously await your response. 

Submitted by: 

Gerson Goldsmith 
525 N. Hayden Bay Drive 
Portland, Oregon 97217 

Charle D. Richardson 
255 N. Lotus Beach Drive 
Portland, Oregon 97217 

Enclosures: Copies of Petition with 255 signatures 
(originals available) 

ct: Oregon Environmental Comission Commissioners: 

1 

Arno Denecke, Vice-Chairman, 3890 Dakota Road, S.E., Salem OR 97302 
Mary Bishop, Ol52D SW Mary Failing Dr., Portland OR 97219 
Wallace Brill, 75 Lozier Lane, Medford OR 97501 
Sonia Buist, Oregon Health Sciences University, Room 20, 52 Baird 

Hall, 3181 SW Jackson Park Road, Portland OR 97201 

Neighborhood Associations: 

Dee Sholkoff Griffen, Riverhouse Assn., 456 N. Hayden Bay Drive· 
Bob Hungerford, Marina Riverhouse Assn., 704 N. Tomahawk Island Dr. 
Carl Fisher, Hayden Bay Marina Homeowners Assn., 215 N. Lotus Beach Dr. 
Stan Scrivner, Riverhouse East Condo Association, 406 N. Hayden Bay Dr. 
Mike Goldsmith, Hayden Bay Condos, 525 N. Tomahawk Island Dr. 
Doug_~~mper, Hayden Island Homeowners and Renters Assn., 2361 N. Menzies Ct. 



0 Port of Portland 
Box 3529 Portland, Oregon 97208 
5031231-5000 
TWX 910-464-6151 

July 29, 1985 

Mr. Charles Richardson 
255 N. Lotus Beach Drive 
Portland OR 97217 

Dear Charlie: 

I am writing in response to your July 12 complaint to the Department 
of Environmental Quality (DEQ) concerning the Port not complying with 
provisions of the Airport's Noise Abatement Plan. 

Let me assure you that we have used all of our authority and influence 
to not only implement the Plan, but to improve upon the procedures 
that were recommended. As an example, for west departures, the Plan 
states, "Maintain initial runway heading for a distance of 8 miles•. 
Even under ideal conditions, an aircraft flying this pattern will 
still be along the north bank of Hayden Island. With installation of 
the navigational aid (VOR/DME), we changed that procedure to 
"intercept and fly the 276 degree radial.• This course, when flown, 
places the aircraft near the center of the Columbia River. 

Yes, some aircraft are still overflying Hayden Island. However, since 
implementation of the VOR/DME procedures in January, 1985, we have 
seen a gradual increase in the percentage of aircraft turning to 
intercept a course over the river. We expect this percentage to grow 
in the coming months. 

The Noise Abatement Plan does not address fuel conservation as you 
have suggested. In fact, to fly the prescribed noise abatement 
procedures, has added an estimated $2 million to airline operating 
costs. Additionally, the Plan does not restrict operations at night 
or during the early morning hours1 however, market demand has limited 
the number of operations during those noise sensitive hours. 

Port ~I Portland offices i:>cated in Portland. Oregon. US.A .. Boise. Idaho. Chicago. Illinois. New York, N.Y .. 
Washington. D.C. Hong ..;cc.g Manila. Seoul, S1ngaoore. Sydney, Taipei Tokyo. Henley-on-Thames, England 



Mr. Charles Richardson 
July 29, 1985 
Page 1002 

In closing, let me again assure you that we are meeting our 
commitments to implement and support the Portland International 
Airport Noise Abatement Plan. We also are continuing to seek 
solutions to the noise concerns of Hayden Island residents. However, 
please understand that even with the aircraft on a track up the middle 
of the river, the noise levels impacting Hayden Island will remain 
significantly high. 

Sincerely, 

~~e~e:;~ 
Noise Abatement Officer 

cc: John Hector, DEQ 

0096N 
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TABLE B 

The following contcined in ?IA Noise Abatement Plan 
Annual Report 1985 

MONITORING DATA 
) 

Site I ot Threshold Hsx Ave Ave Time Ave. Comments 

la 
lb 
la 
lb 

! 
4d 
4e 
5a 
5b 
6a 
6b 
6c 
6d 
7a 
7b 
11 

\ 

single dBA dBA Ulsx Above LEQ 
events Threshold 

'(' ·--· ....... "'~ 38 65 85.l 79 .6 22.2 6l.5 West departures 
15 65 90. 2 78.2 24.7 66.9 .. 
6l 65 88,0 74.9 l6.l 64.l East departures 
29 65 88.l 79.l 26.1 62.8 .. 

171 65 102.1 82.4 l5.5 71.4 West deeartures 
56 65 99.8 82 .1 40,4 68.1 " 
9 70 92.5 87.8 l5.2 71.2 " 

12 60 76.2 69.4 24.4 56.0- -~ ··-· -
15 65 92.0 77.2 30.l 62.4 .. 
26 60 77 .o 70.0 l5.2 58.8 Cross Wind Dep. 
16 65 96.2 84.7 30.4 72.9 .. 
l6 65 95.7 78.7 l5.7 58.5 East departures 
ll 60 91.l 74.6 22.7 60.6 East arrivals 
46 60 96.8 72.l 2l.4 64.7 East departures 
75 60 97.2 75.0 2l.7 6l.O " 

140 65 98.2 79.1 28.6 66.1 " 
11 65 98.2 78.6 16.8 64.l .. 

9 55 69.8 64.l 19 .o 49.0 West departures 

Nw Sr Nk~ C(..i 

4a - N. Hayden Island Drive (E. of Red Lion) 
4b - N. Tomahawk Island Drive 
4c - N. Lotus Beach Drive 

(Observation: west departures most preV2lent departure 
in late spring, summer and early fall when N.W. winds 
prevail and when windows are open and residents are 
freo~ently outside, thus maximizing aircraft noise 
impact at all hours. 
:Juring ther.e same ~>eriods clear weather optimizes 
vis;.;al flying of aircraft over the wide, unpopulated 
Cokr-.bl a River.) 
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PETITION July, 1985 

We, the undersigned, petition the Port of Portland to immediately imple
ment and enforce that portion of Portland International Airport's noise 
Abatement Plan which reads: (aircraft) "If departing on Runway 28R or 28L 
itake-off to the west) maintain the initial runway headJn~ for a distance 
of 8 miles or until reaching an-altitude of 6,000 feet, w ichever occurs 
first, before turning on course". 

Failure of the Port to implement this critical specification of its Noise 
Abatement Plan (now two years old) results in westerly departing aircraft 
over-flying, with great frequency, the densely populated areas on Hayden 
Island, the Columbia Slough and areas of Portland southerly adjacent to the 
Slough. Such disregard for the plan's westerly departure route, causes ex
cessive and unnecessary noise impact on these areas, as the requirement of 
the $300,00C PIA Noise Abatement Plan anticipated. 

The publicized and promised relief via the activation of the VOR/OME at PIA 
in December 1984 has to date been meaningless. This brought the Port's in
vestmen.t in Plan and special equipment to $500,000.00. The results for our 
areas? Only ~he Port prompted passage of a county ordinance with restric
tive land use, zoning, building and insulation requirements, but NO AIRCRAFT 
NOISE ABATEMENT! 

By the Port's own measurements (Noise Abatement Plan Annual Report '85), our 
area's noise impact exceeds human tolerance thresholds in some instances by 
over 50%. This impact is further enhanced by increasing occurances of night
time, sleeping hours, low flying aircraft. A City of Portland, Bureau of Plan
ning report, April, 1985, cites a number of leading authorities who find ex
cesses of such noise tolerence thresholds (65 OBA) as "causing potential ad
verse psychological or physiological effects". 

Since implementation of the prescribed noise-abating westerly flight pattern 
is a matter of the Port directing and requiring aircraft conformance with this 
portion of the Plan; since there is no danger or discomfort to such aircraft, 
crews or passengers; since conformance has immediate and lasting benefit to 
people and land use in the areas presently adversly impacted, we ask the Port 
to immediately initiate implementation of the above requirement of it's own · 
Noise Abatement Impact Plan of 1983. 

Residents of Noise Impacted Area: 

Name Address . 

./;? y~ .:Z )J.' UJ IA..Lti-kYL ~'Yr. 
XJdA?Z.€) 

I:!.~ 11 /l 't:/~ 4~ ,t((_, 
- ..S./f-9?6.- - . 

/Pl;('~/ /J. ~J,1~A 
1.:::_ 3S-I )J J!l~J/~ .U, · 
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.JEPPESEN MAY31·8S ~ li! .. Mlill PORTLAND, OREG 
rORnAND o.,,.,..,,IRI 100-.m• l l 8. 1 280°-m• l 19 .Bl PORTLAND INTL 

RIVER ONE DEPARTURE (RlVRl.HDR)(VECTOR) 
TATOOSH::::l 

112.2 r9u 1 ia.OW124-31.s 

~ r;;-::PAINE~ 'g 1 f.11_14.2 PAE 
N47 s4-:f'wi22'11.2 ~ 

r,;-:HOOUIAM:::I ~ 
I '" 1 .~.~7"~.!i~'!\ 1 
N46 56.B W124 08.9 

TAKE~OFF 
Rwyo 10L/R: Turn LEFT, Intercept and proceed via 
Hood R-085, Q EXPECT radar vectors to assigned 
route. MAINTAIN 12000' or assigned eltltude. 
EXPECT filed altttude/fllght level 5 minutes after 
departure. 
Rwy1 28L/R: Intercept and proceed via Hood A·276, 
Q)~radar vectors to assigned route, 
MAINTAIN 13000' or assigned altitude. EXPECT 
flied ellllude/fllght level 5 minutes after departure. 

J 
r,;-:OLYMPIA:::-1 ~ 
I <~D-1-3-.1..01~ I 0 

~ ~·"·'~ 
ro:EPHRATA 
I ,.,1 ]~,_6_,Eit!l-~ 
N47 22.7 W119 25.4 . ~ r;:SEATTlE:-.1 

I {H){,1?,8 •• SEA I 
N47 26.1 W122 16.5 

. _r;:ASTORIA::l ~YAKIMA;;;} 
---i <~il,14,9. ~sr I o i~1~),?;0_XKM1 

- N46 09.7 W123 52.7 _roPORTlAfJD::l N46 34.2 W120 26.6 

'" ~/I '~!116.6 PQ.~ I 
(j) ~~~ ~s·.-.:; wi,;·;;.4 __r;;TllE OAllES:l 

~ Po"'2'rd '•" . ~----1 <~iU.2:~ .. ~f.s I~ 
~ OB 

0 
~ N45 42.8 Wl2J 06.0 

~ \~--"' . 
/ "'"'" fOPENOLHON::l 

r;:NEWBERG:::l r;;-::HOOO=i I <~1114.7 PD,T I 
I '"!.117.4 U~G I I <Tl).!. 1~~- t!P.R I N<S 4i:i"wii'e S6.3 
N4521.iW12isa.• ~s "·' w122 "·' ~ 

. _ro.NEWPORT :::1 N 

~ {~11JJ" 1 •. ~.£..1 ~ 
;, N« 34.5 V/124 03.6 NOT TO SCALE 

CHANGES: ~w ch=irt. 

r;;-:REDMOND=-t 
I {H){ .JZ ·~ .. R,P_M I 
N44 15.2 W121 18.1. 

~KIMBERL Y::l 
j<t11l J.S& tM.B 1 
N44 38.9 Wl 19 42.6 

LOST COMMUNICATIONS PROCEDURE ONLY 
If no contact with ATC upon tenv!ng 3000', 
continue climb to assigned altitude, Proceed 
direct lo the Portland VORT AC, thence via 
assigned route. . 
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DEQ-4 

a • 
Memorandum 

To: 

From: 

Subject: 

ST A TE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Environmental Quality Commission 

Carol 'plett,ta,oe~ 
Date: 11/20/85 

Future Meeting Dates and Tentative Agenda Items 

We propose the following dates and places for meetings through 
1986 (see attached calendar) . 

January ?, 1986 

January 31, 1986 

February ?, 1986 

March 14, 1986 

April 25, 1986 

June 13, 1986 

-._July 25, 1986 

September 12, 1986 

October 24, 1986 

December 12, 1986 

Possible special meeting 
on East Multnomah County 
Threat to Drinking Water 

Portland 

Possible special meeting for 
public hearing on METRO Waste 
Reduction Plan, Portland 

Portland 

Portland 

Portland 

Salem 

Bend 

Portland 

Portland 

Also attached is a list of tentative agenda items. 



1985 

JANUARY JULY 
S M T W T F s s M T W T F s 

1 2 3 4 5 1 2 3 4 5 6 
6 7 8 9 10 11 12 7 8 9 10 11 12 13 
13 14 15 16 17 18 19 14 15 1617181920 
20 21 22 23 24 25 26 21 22 23 24 25 26 27 
27 28 29 30 31 28 29 30 31 

fEnRUARY AUGUST 
s M T W T F s s M T w T F s 

1 2 1 2 3 
3 4 5 6 7 8 9 4 5 6 7 8 9 10 
10 11 12131415 16 11 12 13 14 15 16 17 
17 18 19 20 21 22 23 18 19 20 21 22 23 24 
24 25 26 27 28 25 26 27 28 29 30 31 

MAP.CH SEPTEMllER 
s M T w T F s s M T W T F s 

1 2 1 2 3 4 5 6 7 
3 4 5 6 7 8 9 8 9 10 11 12 13 14 
10 11 12 13 14 15 16 15 1617181920 21 
17 18 19 20 21 22 23 22 23 24 25 26 27 28 
24 25 26 27 28 29 30 29 30 
31 

APRIL OCTOBER 
s M T W T F s s M T W T F s 

1 2 3 4 5 6 1 2 3 4 5 
7 8 9 10 11 12 13 6 7 8 9 10 11 12 

14 15 16 17 18 19 20 13 14 15 16 17 18 19 
21 22 23 24 25 26 27 20 21 22 23 24 25 26 
28 29 30 27 28 29 30 31 

MAY NOVEMllER 
s M T w T F s s M T w T F s 

1 2 3 4 1 2 
5 6 7 8 9 10 11 '3 4 5 6 7 8 a 
12 13 14 15 16 17 18 10 11 12 13 14 15 16 
19 20 21 22 23 24 25 17 18 19 20 21 22 23 
26 27 28 29 30 31 24 25 26 27 28 29 30 

JUNE DECEMllER 
s M T w T F s s M T w T F s 

1 1 2 3 4 5 6 7 
2 3 4 5 6 7 8 8 9 10 11 12 13 14 
9 10 11 12 13 14 15 15 16 17 18 19 20 21 

16 17 18 19 20 21 22 22 23 24 25 26 27 28 
23 24 25 26 27 28 29 29 30 31 
30 

1986 Holidays 

January 1 
January 20 
February 17 
May 26 
July 4 
September 1 
November 11 
November 27 
December 25 

New Years Day I 
Martin Luther Kirlg ':s 
President's'' Day 
Memorial Day 
Independence Say 
Labor Day • 

Veterans Day 
Thanksgiving 
Christmas 

1986 

JANUARY JULY 
s M T w T F s s M T W T F s 

1 2 3 4 1 2 3 4 5 
5 6 7 8 9 10 11 6 7 8 9 10 11 12 

13 14 15 16 17 18 19 12 13 14 15 16 17 18 
19 20 21 22 23 ~ 25 
26 21 20 29 30 Yo~tln,.\ 

20 21 22 23 24 ® 26 ;)qijl)\ 
27 28 29 30 31 

FEnRUARY 
s M T W T F s 

1 
2 3 4 5 6 7 8 
9 1011121314 15 
16 17 18 19 20 21 22 
23 24 25 26 27 28 

MARCH 
s M T w T F s 

4 5 6 7 ~* 2 3 
9 10 11 12 13 ~ 15 ~1 
16 17 18 19 20 22 ?v 
23 24 25 26 27 28 29 
30'31 

APRIL 
s M T W T F s 

1 2 3 4 5 
6 7 8 9 10 11 12 
13 14 15 16 17 18 19 
20 21 22 23 24 ~ 26 
27 28 29 30 -,,41{.\\G.y.,~ 

MAY 
s M T w T F s 

1 2 3 
4 5 6 7 8 9 10 
11 12 13 14 15 16 17 
18 19 20 21 22 23 24 
25 26 27 28 29 30 31 

JUNE 
s M TWTFSx) 
1 2 3 4 5 6 7(1); 
8 9 101112~14~~ 

15 16 17 18 19 21 
22 23 24 25 26 27 28 ti 
29 30 

Birthday 

AUGUST 
s M T W T F s 

1 2 
3 4 5 6 7 8 9 
10 11 12 13 14 15 16 
17 18 19 20 21 22 23 
24 25 26 27 28 29 30 
31 

SEPTEMllER 
s M T w T F s 

123456 
7 8 9 10 11 ~ 13 'iSo,J 

14 15161718 20 
21 22 23 24 25 26 27 
28 29 30 

OCTOBER 
s M T w T F s 

1 2 3 4 
5 6 7 8 9 10 11 

19 20 21 22 23 4 25 ~e..+'6..}\ 
12 13 14 15 16 ~ 18 tt 
26 27 28 29 30 

NOVEMllER 
s M T w T F s 

1 
2 3 4 5 6 7 8 
9 10 11 12 13 14 15 
16 17 18 19 20 21 22 
23 24 25 26 27 28 29 
30 

DECEMllER 
s M T w T F s 

1234@6\t.\p. cl. 7 8 9 10 11 13 Qt l! 
14 15 16 17 18 20 
21 22 23 24 25 26 27 
28293031 

X - Meeting Dates 
already set 

0 - Proposed 
Meeting Dates 



TENTATIVE AGENDA ITEMS 

1986 

JANUARY, 1986 

Air Quality 

-Ozone Plan - Rule adoption 
-Volatile Organic Compound Rules - adoption 
-Amendment of motor sports rules (January or March) 
-Coastal incinerator rules (January or March) 

Water Quality 

-On-Site rule amendments - authorization for hearing 
-Nutrient standards 
-Mid-County Threat to Drinking Water (may need special 

meeting) 

Hazardous and Solid Waste 

-PCB spill cleanup standards - hearing authorization 
-Hazardous Waste civil penalty schedule adjustment 
-Adoption of hazardous waste management fees for 

Superfund cleanup 
-Adoption of notification rules for underground storage 

tank program 
-Yard debris as a principal recyclable material - hearing 

authorization 
-Recommendations on open burning dumps 

FEBRUARY, 1986 

Hazardous and Solid Waste 

-Special meeting -- public hearing on METRO waste reduction 
plan. 
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MARCH 14, 1986 

Water ·Quality 

-On-Site rule modifications - adoption 
-Water quality standards modifications - hearing authorization 
-Facility planning rules/permit procedure refinement -

hearing authorization 

Hazardous and Solid Waste 

-Decision on year debris as a principal recyclable material 
-Evaluation of Metro Waste Reduction Plan 
-Approval of landfill site selection criteria 
-Hazardous waste facility siting standards (SB 138) -

hearing authorization 
-Underground storage tank rules - hearing authorization 

APRIL 25, 1986 

Water Quality 

-North Florence (Clear Lake) aquifer plan implementation 
rule changes - hearing authorization 

-Construction grant priority list - hearing authorization 

Hazardous and Solid Waste 

-Adoption of hazardous waste facility siting standards 
(SB 138) 

-Adoption of PCB spill cleanup standards 
-Adoption of adjustments to hazardous waste schedule of 

civil penalties 
-Adoption of underground storage tank rules 
-Spill response rules - hearing authorization 

JUNE, 1985 

Water Quality 

-Facility planning rules - adoption 
-Water Quality Standards revisions - adoption 
-Groundwater standards - hearing authorization 
-Review of the State/EPA Agreement 

Hazardous and Solid Waste 

-Final decision on METRO waste reduction plan 
-Report on Landfill siting study and alternatives 
-Report on local land use plan findings re landfill siting 
-Adoption of spill response rules 
-New federal hazardous waste regulations - hearing authorization 
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JULY 1986 

-Tour newly-completed Marion County garbage burner 

SEPTEMBER, 1986 

Hazardous and Solid Waste 

-Environmental notice rules (HB 2143) - hearing authorization 
-Adoption of new federal hazardous waste regulations 

OCTOBER, 1986 

Hazardous and Solid Waste 

-Spill response master plan - hearing authorization 
-Staff report and recommendations on landfill sites 
-adoption of rules on environmental notice 

DECEMBER, 1986 

Hazardous and Solid Waste 

-Adoption of spill response master plan 

OTHER 

Legislative/budget discussions 
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Consumat Systems, Inc. OPERATIONS DIVISION 

P. 0. BOX 9379 •RICHMOND, VIRGINIA 23227 •PHONE (804) 746-4120 

May 29, 1985 

Ms. Wendv L. Sims 
Senior Environmental Engineer 
Department of Environmental Quality 
Box 1760 
Portland, Oregon 97207 

Dear Bs. Sims: 

Thank you for your letter dated May 22, 1985 requesting detailed 
technical information on various Consumat® models. We regret that 
you have not received a prompt response to your requests in the past 
but can see why it would be difficult for our representative to supply 
some of the details requested. We will answer your questions below 
and will be happy to supply any other details which you might require. 

T.he specific installations you mention are HSW applications. The 
"CS" models (CS2000 and CS1200) are designed for 24 hour per day oper
ation while the "C" models are designed for 8 - 12 hours loading with 
an automatic burndown period. Each installation of this size tends to 
have some slight differences from other installations and the operating 
and maintenance manuals are assembled specifically for the unit. Two 
copies are usually supplied with the equipment. Additional copies are 
assembled for $150 per copy. Our records show the following information. 

Unit L/C Vol., Ft. 3 U/C Vol., Ft. 3 Aux. Burner, Btu/Hr x 10 6 

CS-2000 1600 500 0.5/2.5 
CS-1200 1000 210 0.5/2.0 
C760M 760 220 0.5/2.0 

The installations at Coos Bay and at Brookings are fitted for 
future addition of energy recovery boilers. 
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Start-Up Information 

The systems are not designed to achieve a pre-set temperature 
in the secondary prior to loading waste. The units are started with 
all burners in operation. Interlocks are Vrovided to assure that all 
burners are in operation prior to loading. The operators are instruct
ed to char.ge initially with clean, relatively dry waste (cardboard, 
wood) to aid in rapid start-up. Since on start-up all gases generated 
in the lower chamber must pass through the full flame of the secondary 
burner and since these gases are initially low in volume start-up is 
a relatively clean procedure for an experienced operator. The actual 
flame temperature of the secondary burner will be in the 3000° F range 
(about 20% excess air) although the average outlet temperature will 
read less than 800 - 900° F because of the initially "cool" walls and 
various losses. It is not practical to operate with the thermocouple 
directly in the burner flame. 

Designing the system to achieve a pre-set average outlet temper
ature would involve several significant design and operating changes 
which would increase costs for a not-so-clear result. For example, 
if the 1600° F temperature were to be achieved with the burners alone, 
all the refractory heat sink and loss would have to be supplied by 
fossil fuel. Because the stack opening represents the largest loss, 
the temperature mentioned cannot be achieved without some type of 
damper arrangement. Hot gas dampers have always given problems be
cause of the harsh environment. From a practical standpoint, the 
burner sizes would also have to be increased. The average total heat 
release rate on a CS-2000 with MSW is about 20 million Btu per hour. 
To achieve the 1600° F in a reasonable time period with hot gas outlet 
damper the upper burner would need to be in the 8 million Btu/Hr range. 
The CS-1200 and C-760M have an average heat release rate in the 10 
million Btu/Hr range and would need a burner in the 4 million Btu/Hr 
range. The controls would also need to be changed to provide the 
desired interlocks. It is difficult to determine the cost of a retrofit 
system since a good deal of field work is required. An estimate would 
be in the $40,000 - $50,000 per unit range. Operating costs would also 
~ncrease because of the additional fuel consumption. 

0 . 
Once the upper chamber reaches the 1600 F point and waste is 

charged, a time period in the 30 - 60 minute range is estimated to be 
needed to achieve an 1800° F outlet. This assumes no precharging and 
the primary chamber being cool. The overall time and temperature 
relationship depends somewhat on the maintenance of the equipment. A 
"tight" system where air infiltration is kept at a minimum will take 
less time to heat and will be controlled more precisely. 

Operating Temperature 

Achieving an average flue gas temperature of 1800° F within 30 
minutes from the first charge, starting cold and assuming equilibrium, 
is not attainable for systems of the size being considered here. The 
heat sink capacity of the refractory precludes equilibrium conditions. 
in this period of time. The actual flame temperature would of course, 
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be greater than the 1800° F but the walls would be lower and the 
thermocouple would read lower. Maintaining the preset temperature 
for a two hour period after the final charge should be achievable 
provided the system is being run close to the design point with 
typical MSW or better. 

It is difficult to judge the capabilities of an individual system 
after a period of time. Performance depends on the operator, the 
maintenance, and the waste. In some of the continuous energy recovery 
facilities operated by CSI the secondary chamber will be operated in 
the 1800° F - 2100° F in order to keep the excess air low and the 
recovery efficiency high. The higher the temperature is in the 
secondary, the more difficult the working environment. Refractory 
wears faster, thermocouples burn out, and upper chamber cleaning 
becomes more difficult. We generally regard typical MSW as being in 
the 4500 Btu/Lb HHV and in the 25% or less free moisture. Waste with 
much higher moisture and lower calorific value would have a lower 
theoretical flame temperature, require less excess air at a given 
temperature and might require more au:<iliary fuel. 

Clinker problems are generally associated with primary (lower) 
chamber operation and are not influenced by secondary chamber. Early 
in the development cycle of the continuous system design (CS models), 
we experienced considerable clinker problems. This condition would 
generally occur near the end of the week when operating on a continuous 
basis. The clinker formation is associated with localized hot spots 
which allow molten glass and residue to combine. Once started, clinkers 
can be substantial. Changes were made in the air injection system, 
lower chamber component cooling, and shut down procedures which sub
stantially eliminated the clinker problem. Clinker formation has not 
been considered a problem with the Consumat® for a number of years. 
The transfer rams have substantial force and can deal with normal ash 
problems. Large clinkers are not normal and are indicative of other 
probleMs, 

The lower chamber burner is for ignition only in an MSW system. 
The burner operates for a pre-set time period, once the upper burner 
is on, and then is automatically turned off for the remainder of the 
cycle. 

The upper burner is set to operate upon 3.nitial start-up and to 
continue to operate as long as the upper chamber temperature is below 
set point. The burner modulates (hi-low-off for oil burners) in 
combination with combustion air requirements. For example, upon start
up the combustion air will be at the minimum setting to prevent excess 
air into the system and to maintain a high flame temperature. As the 
temperature approaches the set-point, the coIT~ustion air is increased 
and the burner fuel is decreased. A point is reached when the system is 
in equilibrium when the auxiliary fuel is off and.the temperature is 
automatically controlled by modulating combustion air. During shutdown, 
the combusiton air modulates closed to maintain the setpoint temperature. 
Once the air reaches a minimum point, the upper burner modulates ''on'' 
to assist in maintaining the temperature. This continues until.the 
burndown time period is satisfied. For systems which operate on a 
continuous basis, the burner is off except on start-up and shutdown. 



Normal burner maintenance is needed to keep the system operating 
properly. Flame tube cleaning, electrode cleaning and adjustment, 
flame sensor cleaning, periodic nozzle changes, and primary relay 
maintenance are the main considerations. 

Shut Down 

As mentioned earlier, maintaining the preset temperature for 2 
hours after final charge is not believed to present a problem for a 
properly operating system although we have not collected data to 
substantiate this. The primary chawber will still be very hot at this 
point but most of the oxidation will be from the fi:<ed carbon. Since 
it is not practical to measure burnout at this time period, we have 
no data to indicate the degree of burnout. The normal burndown period 
could run for 5 hours or more. Again, determining burnout after 2 
hours is of little practical value since the system must cool beyond 
this time. 

You might not be completely familiar with the controlled-air 
process and I have enclosed a brief description for your information. 
It is important to the process to maintain the lower chamber in a 
reducing atmosphere and the secondary chamber in an oxidizing atmosphere. 
The controlled reducing conditions keep many of the undesirable ash 
components from vaporizing and entering into the flue gas streaM. 
The low velocity, long solids retention time, and quiet reactions keep 
solid fly ash entrainment to a minimum. These factors are important 
from a pollution control standpoint. The secondary chamber utilizes 
an air jet injection concept to provide the turbulent recirculation 
patterns necessary for a high combustion (destruction) efficiency. 
The condition here is an oxidizing atmosphere (excess air). 

We are somewhat disturbed by your statement that there has been 
a history of problems with the Consumat® installations in Oregon and 
have asked our representative to investigate and to report to us these 
problems. It is not our intention to allow known problems to continue 
unresolved. 

We sincerely appreciate your letter and look forward to assisting 
you with your efforts. Hopefully, this discussion has been of some 
use to you. 

, Please feel free to contact us if you have any questions. 

WOW:cw 

cc: Thermal Reduction 

Enclosure 

, 

Very truly yours, 

CONSUMAT SYSTEMS, INC. 

pfJLI d )/~--
Robert L. Massey ,:?7 
President 
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522 S.W. FIFTH AVENUE. BOX 1760. PORTU\ND. OREGON 97207 PHO~IE (503) 229-5696 

;Hay 22, 1985 

.t-!r. Bill \'7iley 
Consumat Systems, Inc. 
P. 0. Box 9379 
RichIT.ond, VA 23075 

Dear Nr. Wiley: 

The Consumat installations in Oregon are the source of potential air quality 
problems. Since April 8, 1985, I have been requesting information from Con
suT.at on the operation of the units in Oregon. As I have not received this 
information from Consumat or Thermal Reduction Company, your representative 
in 1~~ashington, I am reiterating my request below·. Your prompt attention 
to this matter would assist us in developing parameters under which the Con
sumat units might be operated in compliance with Oregon regulations. 

The particular units information is needed on are: CS2000 #4156 and #4157 
(1980 models), C760H 114035 (1978), C760H 112937 (1977) at Beaver Hill, Oregon 
and the two CS1200 units installed at Brookings, Oregon in 1979. The serial 
number on one of these units is #4070. Please send operating manuals on 
these units, if they are available. 

Start Up 

Ot!r regulations require th2t e::haust gases be preheated to 1600° F. before 
waste is introduced. Thi.::: r12g11lci.tion was de·veloped based on data gathered 
from various modular incinerator manufacturers, particularly Consumat. How
ever, operators at both facilities report ma:ximum temperatures of about 600° 
F. using only auxiliary fuel. What are the maximum upper chamber temperatures 
achievable on auxiliary fuel only? What is the volume of each upper chamber? 
What are the burner specifications for each upper and lower chamber? 

The units have been started by loading the primary chamber with waste before 
ignition. Were any of these units originally equipped with interlocks to 
prevent loading of waste before the unit reaches a specifiedtemperature? 
Can they be retrofitted and, if so, at what cost? For a unit charged with 
waste as soon as the 1600° F. gas temperature is achieved, wh3t is the time 
period required to reach 1800° F.? 

Operating Temperature 

Under Oregon regulations, the flue gases must be brought to at least 1800° 
F. within 30 minutes of· charging with waste and maintained at that temperature 
until 2 hours after the final charge. The operator of the CS12DO units has 
represented that those units are incapable of achieving 1800' F. gas temp.era
tures during periods of high moisture content in the waste. He further claims 
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that clinker production increases at this ten1;Perature, causing wea~ and damage 
to the ash removal system. Are the CS1200 units capable of maintaining 1800° 
F. in the secondary w·hile wet municipal waste is being charged? \·I'nat has 
been your ex:perience \Vith clinker production? Do the ash removal raras have 
sufficient hydraulic pressure to clear the clinkers? I should note that 
these units are being operated on a one shift per day schedule. 

In addition, please describe the design operating schedule for each upper 
and lo'iver cha;:n.ber burner. What t.;ould have to be done to the units to change 
the temperature set points? What are the maintenance requirements to insure 
that the burners operate according to specification? 

Shutdown 

The Oregon regulations further specify that the minimum exhaust gas temperature 
of 1800° F. be maintained for 2 hours after the final charge of waste. Frora 
your experience, should this present any problem? How much of this time 
would auxiliary fuel be required? What condition would the waste in the 
primary chamber be in after this two hour period, that is, what fraction 
would be burned out, how long until complete burnout, etc.? 

I realize that assembling this amount and type of information is a time con
suming process. However, there has been a history of problems with the Con
sumate installations in Oregon. We look forward to resolving these latest 
difficulties so that the unit can be operated in a manner that would both 
benefit the State of Oregon and be a credit to your firm. I would appreciate 
an expeditious r2sponse. 

Please conta~t me at (503) 229-6414 if you have any questions. 

WLS: ahe 

cc: Thermal Reduction Company 

Sincerely, 

. '--..... .... (''· ·~ . 
c ' \.._ . / ', .'• ~. 
--..___~----c::·~......--~-~~ 

Wendy L. Sims 
Senior Environmental Engineer 
Air Quality Division 



COOS COUNTY COURTHOUSE 
Coquille, Oregon 97423 
Phone: (503) 396-3121 

Ext. 224, 225 

November 20, 1985 

Environmental Quality Commission 
522 S.W. Fifth 
Portland, OR 97204 

Dear Commissioners: 

BOARD OF COMMISSIONERS 

Doc Stevenson 
Jack L. Beebe, Sr. 
Robert A. Emmett 

We petition you to review the Administrative Rules for the operation of solid 
waste burners in the coastal area. In particular, we are concerned about the 
requirement to achieve 1800° F. burning temperature during start up, shut 
down and periods of break-down and repair. 

Coos County has found it very difficult to maintain these temperatures, more 
so during the wet periods of the year. We find, in attempting· to achieve 
these temperatures, we are required to burn large quantities of fuel oil 
accelerating our cost greatly. 

We sincerely believe the regulations can be modified to work much more 
efficiently without serious harm to air quality. We are putting together 
further information that we would submit to a hearing on amending the 
Administrative Rules. We hope that we may have this opportunity to discuss 
the problem further with the commission or their staff. 

Very truly 

~ 
Doc Stevenson 
Coos County Commissioner 

jm 



November 19, 1985 

Mr. James E. Peterson 
Chairman 
Oregon Environmental Quality Commission 
835 N.W. Bond Street 
Bend, Oregon 97701 

Dear Mr. Peterson: 

Re: Information Report: Review of Portland 
International Airport's Noise Impacts 
During Westerly Departures 

Thank you for providing us with a copy of subject report. We are most 
appreciative of your follow-through by you, your commissioners and staff. 
The report was received Friday and, since your next meeting after November 
22 is not until January 31, 1986, we are anxious to have the Commission's 
consideration of an important, particular aspect of the report. 

An earlier report by PIA found westerly departing aircraft to be some 40% 
in non-conformance with the flight path specified under your Commission 
approved and ordered Noise Abatement Plan of August 19, 1983. Your De
partment's investigation (subject report) has found that non-conformance 
to be some 48%. Thus two recent investigations have found the PIA to be 
in the average some 44% in non-conformance of a Commission noise abate
ment order of over two year's standing. 

We would be curious to know of the Department's or the Commission's rec
ord of handling transgressors of Commission orders to the extent or dur
ation of this instance. Take, for example, an industry dumping toxic 
waste, field burning; a manufacturing plant exceeding ordered noise lev
els; a rural resident releasing raw sewage into the ground or a stream; 
or any of the hundred of other cases of transgressions of environmental 
quality you handle. 

Is it historically characteristic, i.e., procedurally established, that 
a business, an industry, an individual in non-conformance to the extent 
of 44% of a Commission order of over two years standing be handled by be
ing given an eight months extention of compliance, whereupon the matter 
will be re-investigated? (see "Recommendations C" subject report.) 
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Or is it more characteristic for the Department or the Commission to 
detail the non-conformance, fix a deadline for compliance, along with 
the potential of a fine or even closure of operations? Is a govern
ment operated business functioning under the same standards as the 
rest? 

Subject report contains recommendations to the Commission from the 
Department. We are very anxious to know of the Commission's decisions 
to achieve conformance by PIA with its established orders for noise 
abatement. While we greatly appreciate your investigation of this 
matter, it certainly does appear that the transgressions have been 
firmly established and a call for specific action (possibly even 
fining pilots or airlines) is fully justified, rather than be allow
ed into a third year of non-compliance. 

Thank you for your consideration. 

Sincerely, 

Gerson Goldsmith 
525 N. Hayden Bay Drive 
Portland, Oregon 97217 

Charles D. Richardson 
255 N. Lotus Beach Drive 
Portland, Oregon 97217 



CITY OF KLAMATH FALLS, OREGON 
AN EQUAL OPPORTUNITY EMPLOYER 

P.O. Box 237 

Mr. James E. Peterson 
2031 N W Rimrock ROad 
Bend, OR 97701 

Dear Mr. Peterson: 

97601 
SISTER CITY 

ROTORUA, NEW ZEALAND 

November 6, 1985 

I wanted to personally explain the current status of the 
City's proposed Salt caves Hydroelectric Project, and to offer 
·staff assistance if you have any questions concerning the 
project. 

As you know, the City of Klamath Falls filed for a Federal 
Energy Regulatory Commission license last January. Since that 
time, new state standards and requirements have been adopted. 
These have propagated additional studies on our part, which will 
become part of the FERC application. Also, in response to 
concerns and issues raised, the City has initiated environmental 
and other ongoing studies, to be completed in the next few 
months. These additional requirements have complicated the 
process for all involved: state agencies, FERC and the City. 

As such, on Monday, October 28, 1985, the City of Klamath 
Falls temporarily withdrew its FERC license application for the 
Salt Caves Hydtoelectric project, and will refile that 
application in May, 1986. As a result of this action, the Energy 
Facility Siting Council and the Department of Environmental 
Quality (DEQ) applications have also been temporarily 
withdrawn. DEQ will be refiled in February. Applications before 
the Water Resources commission will continue. 

It is our belief that this action will allow for the timely 
completion of organized studies. As a result, all parties 
involved in the regulatory process will have an updated and 
consolidated document with ample time for thorough and meaningful 
review. 

500 KLAMATH AVENUE 
MAYOR CITY ATTORNEY 

CITY MANAGER 883·5323 

883·5318 FINANCE 
ASST. CITY MANAGER {Munl Court, Licenses, 

883·5317 Waler Service, Book· 
keeping) 
883-5301 

MEMORIAL DRIVE 
ANIMAL CONTROL 

883-5379 

AIRPORT 
MUNICIPAL AIRPORT 

883-5372 

425 WALNUT STREET 
POUCE DEPARTMENT 

883.5336 

143 BROAD STREET 
FIRE DEPARTMENT 

883·5351 

AREA CODE 503 

226 SOUTH FIFTH STREET 
PARKS, RECREATION PUBLIC WORKS 

AND CEMETERIES 883-5363 

CODE ENFORCEMENT/ WATER & SEWER 
BUILDING INSPECTION UTILITIES OEP ARTMENT 

883·5371 883-5366 

PLANNING/BUS SYSTEM 
883·5360 



November 6, 1985 
Page TWO 

Finally, the City believes that this action will assist in 
its efforts to provide a more cooperative atmosphere so that a 
project can be developed that is in the interests of both the 
State of Oregon and Klamath County residents. 

To that end I would like to offer the assistance of the 
project team in answering any questions or concerns that you may 
have. We would be happy to meet with you at any time. As the 
studies come to a close, you will be contacted for a briefing 
session. 

In the meantime, if you have any questions, please give me a 
call or contact our Salt Caves Project Director, Bill Miller at 
(503) 885-5320. 

Sincerely, 
• 

b.~c~ 
Mayor 



HIBBARD, CALDWELL, BOWERMAN, SCHULTZ & HERGERT 

CLARK I. BALFOUR 

A PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 

OFFICE ADDRESS: !OOl MOLALLA AVENUE, SUITE 200 
H. THOMAS BECK 
DONALD B. BOWERMAN 
.JOHN C. CALDWELL 
RONALD E. HERGERT 
GEORGE L. HIBBARD 
EDWARD A. LANTON * t 
MARY DICK LONERGAN 
PAUL D. SCHULTZ 
NANCY S. TAUMAN 
NELSON L. WALKER 

MAILING ADDRESS: P. 0. BOX 667 • OREGON CITY, OREGON 97045 

*ALSO ADMITTED IN MINNESOTA 
t L.L.M. IN TAXATION 

VIA EXPRESS MAIL 

Dr. Sonia Buist 
Health Sciences Center 

PHONE: 503-656-5200 

November 19, 1985 

3181 S.W. Sam Jackson Park Road 
Portland, Oregon 97201 

RE: Brazier Forest Products/Declaratory Ruling 
Our File No. 05337-013 

Dear Dr. Buist: 

ESTABLISHED 1897 AS 

U
0

REN AND SCHUEBEL 

We are the attorneys for Brazier Forest Products, Inc. A matter 
will come before you under Agenda Item N at your November 22, 
1985 meeting. The undersigned will appear before you at that 
time concerning this matter. 

The enclosure is a written response to the staff report which we 
assume you have in your material from the Department for the 
meeting. 

We hope that by putting this in writing it will shorten the 
presentation and answer some questions. 

Enclosure (1) 
Copy of Response to Staff Report 

cc: Mr. Fred Hansen, Director 
Mr. Luther Steinhauer 
Michael B. Huston, Esq. 

(all w/enc.) 




