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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
ClOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. L, September 27, 1985, EQC Meeting 

Appeal of Subsurface Variance Denial 
by Mr. and Mrs. Nile Sponaugle 

The pertinent legal authorities are summarized in Attachment "A". 

Mr. and Mrs. Sponaugle own a ten ( 10) acre parcel of land in Jackson 
County, identified as Tax Lot 1400, in Section 4, Township 35 South, Range 
1 West. They plan to remodel an existing building on the property into a 
residence. On December 17, 1984, Jackson County Department of Planning 
and Development, the Contract Agent for the Department in Jackson County, 
evaluated the property to determine if it was suitable for placement of an 
on-site sewage disposal system. Three (3) pits exhibited soil textures of 
silty clay loam over silty clay to clay over a cemented pan. The silty 
clay and clay soil textures (found at depths of six (6), four (4), and 
fifteen (15) inches from the surface) are poorly drained and cause water 
to be perched above them during the rainy season. County staff observed 
standing water in each pit at those respective depths, and water was 
ponded in the shallow depressions throughout the property even though there 
had been no rain for several days. The water level in a hole augered on 
the highest ground rose to within six (6) inches of the surface. The land 
surface was found to be nearly level. It was the County• s opinion that the 
perched water table is undrainable. Because of these site development 
limitations the property was determined to be unsuitable for placement of 
either a standard or alternative sewage disposal system. 

On April 17, 1985, an application for variance from the on-site sewage 
disposal rules was received by the Department and assigned to Mr. 
Sherman Olson, Variance Officer. On May 15, 1985, Mr. Olson examined the 
site and held a public information gathering·hearing. A drainage channel 
separates the proposed primary and future replacement drainfield areas. 
The two (2) areas are similar in that they have a dark brown clay at or 
near the surface, over a cemented gravel hardpan. Permeability in the clay 
is estimated to be slow at best, while in the hardpan the permeability 
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would be very slow. The soils are of the Agate-Winlo complex, and have 
been leveled. The mounds (Agate soil) have been cut to fill the intermound 
(Winlo soil) areas. Soil morphological characteristics indicate seasonal 
groundwater frequently occurs at or near the ground surface since the site 
was leveled. The groundwater is perched above the clay soil horizon. 
Ponded water was observed immediately east of the primary area during the 
site visit. A water well is located approximately ninety (90) feet south 
of the primary drai nfield area. 

Mr. and Mrs. Sponaugle proposed to rip through the cemented pan in the 
drainfield areas and then install an equal distribution loop drainfield 
below the hardpan in the primary area. It was their thought that ripping 
the site would eliminate the perched groundwater problem. They expected 
that by using reduced flow plumbing fixtures the quantity of wastewater 
would be low. The system they proposed to construct would require variance 
from the following administrative rules: 

1. OAR 340-71-220 ( 2)(a), which limits the installation of systems to 
sites with an effective soil depth of thirty (30) inches or more, 
while maintaining a six (6) inch separation between the trench bottom 
and the layer limiting soil depth. The clay horizon, encountered at 
the ground surface in two (2) pits and at twelve (12) and fourteen 
(14) inches in the other pits, is a layer that limits effective soil 
depth. 

2. OAR 340-71-220(2) (b)(B), which requires temporary or seasonal water 
tables be located at least twenty-four (24) inches below the surface, 
and prohibits installation of disposal trenches deeper than the level 
of the water table. 

3. OAR 340-71-220(2)(i)(Table 1)(1), which prohibits the installation of 
a system closer than one hundred ( 100) feet from a well. 

After evaluating the variance record, Mr. Olson was unable to find that 
strict compliance with the rules regulating on-site sewage disposal are 
inappropriate, or that special physical conditions render strict compliance 
to be unreasonable, burdensome, or impractical. In Mr. Olson's opinion, 
ripping through the hardpan into the cemented gravels will not likely cause 
a lowering of the water table, nor will it beneficially impact the 
permeability of the dark brown clay soil horizon. He believes that during 
the wet season shallow groundwaters will fill the voids created by ripping 
and rise to normal levels. This phenomena is commonly referred to as the 
"bath tub" effect whereby it is frequently found that excavations into very 
slowly permeable soil formations fill with groundwater to the same levels 
that would be reached had the excavation not occurred. Given the site's 
limitations, installation of a drai nfield will probably result in a 
seasonal failure by causing sewage to break out at the ground surface or 
back up through the house plumbing. Mr. and Mrs. Sponaugle were notified 
of the variance denial by letter dated June 21, 1985 (Attachment 11B11 ). 

On July 8, 1985, the Department received a letter from Mrs. Sponaugle 
appealing the variance officer• s decision (Attachment 11 C11 ). She feels the 
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denial creates a severe and unreasonable hardship. Her husband has a 
severe emotional handicap and is unable to work in public. He needs to be 
in the setting this property affords. Mrs. Sponaugle has had the property 
since 1971, and knows that it will drain, although there may be three (3) 
months each year when the drainage may not be everything desirable. She 
suggests using the septic tank as a holding tank when drainage is a 
problem, having it pumped as necessary. 

Alternatives and Eyaluation: 

Mr. and Mrs. Sponaugle desire to remodel an existing building on their 
property into a residence. This may be accomplished only if a method of 
sewage disposal acceptable to the Department is available to serve the 
house. The following alternatives were considered and evaluated in 
conjunction with the variance hearing and appeal: 

1. The most preferred method would involve connection to a public 
sewerage facility. Unfortunately, there is no public sewerage 
facility in the area. 

2. An optional method would utilize an on-site sewage disposal system 
that complies with the requirements within OAR 340, Division 71, the 
On-Site Sewage Disposal rules. Jackson County staff have evaluated 
this alternative and found the property to be unsuitable for placement 
of either a standard or alternative sewage disposal system because 
shallow effective soil depths and the presence of a seasonally perched 
water table at or within inches of the surface. 

3. Mr. and Mrs. Sponaugle pursued another acceptable option by applying 
for a variance from on-site system siting requirements. The issuance 
of an on-site construction-installation permit could be authorized 
through the variance provisions established by statute and 
administrative rule, after it had been determined that use of the 
system would not constitute a greater risk to the public health and 
welfare than a system that complies fully with the Commission's rules. 
The variance officer found that because the site is so poorly drained 
during the wet season, the high groundwater conditions would most 
probably cause any soil-dependent sewage disposal system to fail 
during periods of high water. 

4. A request to use the septic tank as a holding tank during periods of 
high groundwater was examined by Mr. Olson. When used within a 
system, the septic tank's primary function is to permit separation of 
solids, grease, oil and scum from the waste water by sedimentation and 
flotation. Clarified waste water passes from the septic tank to the 
absorption facility, while the other sewage constituents are retained 
in the septic tank. The tank is always filled to its full capacity. 
On the other hand, a holding tank's sole purpose is to act as a waste 
water storage vessel and must be pumped out before it becomes full. 
Except for pumping access, holding tanks are made completely water
tight so as to prevent sewage discharges from the tank or groundwater 
infiltration into the tank. To operate during periods of low 
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groundwater the Sponaugle tank would have an outlet fitting connected 
to the disposal trenches. When operating as a holding tank during 
periods of high groundwater the disposal trenches would become 
completely filled with a combination of groundwater and septic tank 
effluent and cause the wastewater to flow back through the effluent 
sewer pipe into the septic tank. The liquid level in the tank would 
rise until sewage begin to breakout onto the ground surface or backed 
up through the house plumbing. Pumping of the septic tank, even at 
very frequent intervals, would not alleviate the problem of inadequate 
storage capacity due to groundwater inflow into the septic tank during 
pumping operations. 

5, Installation of a holding tank was evaluated as an alternative sewage 
disposal system. Existing on-site rules allow permanent use of 
holding tanks to serve a small industry or commercial facility and for 
temporary use by residence provided that: 1) the application for a 
permit includes a legal commitment from the appropriate legal 
jurisdiction that it will extend a community or area-wide sewerage 
system meeting the requirements or the Commission within 5 years of 
the date of application, and 2) the holding tank meets the design, 
construction, setback and special requirements, of the on-site sewage 
disposal rules. There are no sewerage plans to extend sewers to the 
Sponaugle' s property which is located four miles southwest of Shady 
Cove. Thus, the temporary use of a holding tank is not considered a 
usable alternative. 

6. A potential sixth option concerns the construction and use of a 
sewage stabilization pond (lagoon). Installation of this type of 
system is not dealt with through the on-site sewage disposal system 
rules, but rather OAR 340, Division 45. Lagoon systems to serve 
individual residences are discouraged due to needed on-going operation 
and maintenance program, but this option is available to the 
Sponaugles. To pursue this alternative, general practice is to retain 
a certified engineer to prepare engineering plans and specifications 
and to apply for a Water Pollution Control Facilities permit. This is 
necessary to assure that the ponds are properly sized, diked and 
sealed to balance waste flows with precipitation and evaporation, and 
to prevent surface discharge and groundwater contamination. 
Additionally, engineering plans must include needed safety and 
operation and maintenance features for a lagoon facility of this 
size. Permit fees and annual compliance determination schedule fees 
are associated with a Water Pollution Control Facilities permit. 

Pursuant to ORS 454.660, decisions of the variance officer may be appealed 
to the Environmental Quality Commission. Such an appeal was made. The 
Commission must determine whether strict compliance with the rules or 
standards regulating the installation of on-site sewage disposal systems 
is inappropriate for cause, or that special physical conditions under 
strict compliance to be unreasonable, burdensome, or impractical. Staff 
recommends the decision of the variance officer be upheld. 
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Summation 

1. The pertinent legal authorities are summarized in Attachment "A": 

2. On December 17, 1984, staff with the Jackson County Department of 
Planning and Development evaluated the ten (10) acre parcel to 
determine if an on-site sewage disposal system could be installed. 
They determined the site to be poorly drained, with a seasonal water 
table as close as four (4) inches from the ground surface. The water 
was perched above tight soil horizons of silty clay, clay, and a 
cemented pan. The property was found to be unsuited for placement of 
a standard or alternative sewage disposal system. 

3. On April 17, 1985, the Department received a variance application. It 
was assigned to Mr. Olson. 

4. Mr. Olson examined the property and conducted an information gathering 
hearing. After closing the hearing, Mr. Olson received and evaluated 
the variance record. He found the site limitations and the testimony 
provided did not support a favorable decision. Because of high 
seasonal groundwater levels and shallow soil depths, it was his 
opinion that the system would most probably fail during periods of 
high groundwater. Mr. and Mrs. Sponaugle were notified of the 
variance denial by letter. 

5. Mr. and Mrs. Sponaugle filed for appeal of the variance decision. 

6. All available options were evaluated. The only sewage disposal 
system alternative available to Mr. and Mrs. Sponaugle is a 
individual non-discharging lagoon treatment system. This type of 
system is regulated under Division 45 of Oregon Administrative Rules, 
Chapter 340. 

Director's Recommendation 

Based upon the findings in the summation, it is recommended that the 
Commission adopt the findings of the variance officer as the Commission's 
findings and uphold the decision to deny the variance. 

~J~ 
~- Fred Hansen 

Attachments "A" Pertinent Legal Authorities 
"B" Variance Denial Letter 
"C" Letter of Appeal 

Sherman o. Olson:h 
WH320 
229-6443 
August 1 9, 1985 



ATTACHMENT "A" 

1. Administrative rules governing subsurface sewage disposal are provided 
for by Statute: ORS 454.625. 

2, The Environmental Quality Commission has been given statutory 
authority to grant variances from the particular requirements of any 
rule or standard pertaining to subsurface sewage disposal systems if 
after hearing, it finds that strict compliance with the rule or 
standard is inappropriate for cause or special physical conditions 
render strict compliance unreasonable, burdensome or impractical: 
ORS 454.657. 

The Commission has been given statutory authority to 
power to grant variance to special variance officers 
Director of the Department of Environmental Quality: 

delegate the 
appointed by the 

ORS 454.660. 

4. Mr. Olson was appointed as a variance officer pursuant to the Oregon 
Adminstrative Rules: OAR 340-71-415. 

5. Decisions of the variance officers to grant variances may be appealed 
to the Commission: ORS 454.660. 

SOO:h 
WH320,1 
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ATTACHMENT "B" 

-
Department of Environmental Quality 

VICTOR ATIYEH 
522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: 15031 229·5696 Governor 

.. 
Mr. & Mrs. Nile Sponaugle 
P. o. Box 2260 
White City, Oregon 97503 

Dear Mr. & Mrs. Sponaugle: 

June 21, 1985 

CERTIFIED MAIL 

Re: WQ-SSS-Variance Denial 
T.L. 1400; Sec. 4; 
T. 35S. ; R. 1W. , W .M.; 
Jackson County 

This correspondence will serve to verify that your requested variance 
hearing, as provided for in OAR 340-71-430, was held at the proposed site, 
on May 15, 1985. Just prior to the hearing I visited the site to gather 
soils and topographical information relevant to your variance proposal. 
Poorly drained, leveled soils of the Agate-Winlo complex are present 
throughout the site. Soil morphological characteristics indicate season 
groundwater frequently occurs near ground surface since the site was 
leveled. The groundwater perches above a clay horizon immediately above a 
hardpan. Below the hardpan I observed cemented gravels to the bottom of 
each pit. Mottling was observed at the soil surface in each of the four 
(4) pits examined. Because the clay horizon begins at zero (0) to fourteen 
(14) inches from the surface, it is not possible, in my opinion, to 
effectively dewater the site. The hardpan and cemented gravels are 
restrictive to the movement of water, and typically extend to sixty (60) 
inches or deeper. 

You have proposed to rip through the hardpan, expecting the perched water 
table to drain. Afterwards, an equal distribution loop system would be 
installed below the hardpan. This would require variance from the 
following rules: 

1. OAR 340-71-220(2)(a), which limits the installation of' systems 
to sites with an effective soil depth of thirty (30) inches or 
more, while maintaining a six (6) inch separation between the 
layer that limits effective soil depth and the bottom of the 
disposal trench. At your site, the layer that limits effective 
soil depth begins with the clay horizon (encountered at the 
surface in two (2) pits, and at twelve (12) and fourteen (14) 
inches in the other pits. The hardpan and the cemented gravels 
are also layers that limit effective soil depth. 

2. OAR 340-71-220(2) (b)(B), which requires temporary or seasonal 
water tables be located at least twenty-four (24) inches below 
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the surface, and prohibits installation of the disposal trenches 
deeper than the level of the water table. During the wet season, 
water ponds on the surface over portions of your property, 

Variance from particular requirements of the rules or standards pertaining 
to on-site sewage disposal systems may be granted if a finding can be made 
that strict compliance with the rule or standard is inappropriate for 
cause, or that special physical conditions render strict compliance 
unreasonable, burdensome, or impractical. In my opinion, the perched water 
table will not be affected by ripping through the hardpan into the 
underlaying cemented gravels. I suspect that once the void spaces created 
by ripping become filled with groundwater, the water table will again rise 
to the surface. Based upon my review of the verbal and written testimony 
contained in the record, I am unable to make a favorable finding. Your 
variance is regretfully denied. 

Pursuant to OAR 340-71-440, my decision to deny your variance request may 
be appealed to the Environmental Quality Commission. Requests for appeal 
must be made by letter, stating the grounds for appeal, and addressed to 
the Environmental Quality Commission, in care of Mr. Fred Hansen, Director, 
Department of Environmental Quality, Box 1760, Portland, Oregon 97207, 
within twenty (20) days of the date of the certified mailing of this 
letter. 

Please feel free to contact me at 229-6443 if you have questions regarding 
this decision. 

SOO:m 
WM328 

cc: Brad Prior, Jackson County, 
Warren Harger, Jackson County, 
Southwest Regional Office, DEQ 

Sincerely, 

~~0.~jla 
Sherman O. Olson, Jr. 
Assistant Supervisor 
On-Site Sewage Systems Section 
Water Quality Division 



ATTACHMENT "C" 

'''"· " ' DEPA1, 
En~ironmental Quality Commission 
Box 1760 t 00 

July 2, 1985 < QUAlrTY 

Portland, Oregon 97207 
C/O Mr Fred Hansen, Director 
Department of Environmental Quality 

Dear Mr, Hansen, 

jli· 
, J • -

/il 

7-'.> 

fID 
i-l :.;, 

i985 

!II 1 

~ ~ I wish to appeal the dicision of Mr. Sherman Olson to deny our variance :~ 
request. I appeal on the grounds that it creates a severe, and unreasonable;· 
haruship on myself as sole breadwinner for my family. My husband, is 
severly emotionally handicapped. He is unable to work in the public at 
this time. He has been able to do construction on the property, and 
maintain it to some degree. He heeds to be in a farm setting. 

I have been in possesion of the property, since 1971, and I know that 
it will drain. There may be 3 months out of the year that drainage would 
not be everything desireable. I perpose, that during that time we use 
the septic tank as a holding tank, and have it pumped out if nessessary. 
I'm sure that I can have one designed for that type of system. Then the 
drain field could be used during the season of year when it will drain 
properly. 

Please give my request every consideration, as I have, so to speak put 
all my eggs in one basket, and have used all my resources to xlu!x making 
that 10+ acres into a hQJne for myseJ~ and my husband. 

-f:he,, 
There would only be fi.lt&t: two of us living there, and I· fail to see, haw, 
we could create enough waste to pollute even our property, much less anyone's 
arou111d us. We would not have automatic laundry facilitys, and we would 
install low water useage to~~t and shower. 

~~~u r/ . 
\J//Jul~na+ 
~ Marlene Sponaugle tfT" 

Encl: Copy of letter of refusal by Sherman O. Olson Jr. 

DEP State cf Ore001 
/D) ARTMENT OF E.NVIRON.\.iENTAt QUAUTY 

I nl fg @ ~ U '}7 & [OJ 
n1 . •"1''-"L I) 8 '/QC·~ D '- vlJv 

,., 



VICTOR ATIYEH 
GOVERNOR 

DE0-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANPUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. M, September 27, 1985, EQC Meeting 

Variance Review for Brookings Energy Facility. Curry County 

Background and Problem Statement 

On September 14, 1984, the Environmental Quality Commission granted a one 
year variance from OAR 340-21-027(2) for the Brookings Energy Facility 
(B.E.F.) (Attachment A-Agenda Item No. J of the September 14, 1984 
Commission Meeting). As a provision of that action, the Commission 
requested that the performance of the permittee during the variance period 
be reviewed at the end of the one year period. 

The variance request was precipitated by the Commission's adoption of OAR 
340-21-027, Municipal Waste Incinerators in Coastal Areas on January 6, 
1984. The rule allows an increased total particulate emission rate for 
coastal incinerators and requires that continuous temperature recorders be 
operated and that specified minimum operating temperatures be met. Toxic 
organic compounds, such as dioxins and furans, can be emitted from waste 
combustion operations if adequate temperatures are not maintained. 

The rule was adopted to provide control of toxic organic compound emissions 
while eliminating the need for variances from the particulate emission 
standards or for expensive pollution control equipment. B.E.F. received 
notification Of the proposed rulemaking and public hearing but did not 
submit written or oral testimony. 

The variance granted to B.E.F. allowed manual recording of operating 
temperatures instead of the automatic recording specified by the rule. In 
approving Alternative 2 as presented in the September 14, 1984 staff 
report, the Commission authorized manual recording for one year. During 
the Commission's consideration of the variance request, the Commission 
confirmed that the readings would be required at five minute intervals 
during warm-up and at fifteen minute intervals during the combustion phase. 
The variance deals only with the method and frequency of obtaining 
permanent temperature records. The variance did not exempt the permittee 
from meeting the temperature and other operating requirements in the rule. 
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The Commission acted on the basis of ORS 468.345(1)(b). This statute 
authorizes the granting of a variance if "special circumstances render 
strict compliance unreasonable, burdensome or impractical due to special 
physical conditions or cause. 11 The cost of obtaining and installing the 
required recording equipment was considered to be an applicable special 
circumstance. Cost estimates were not submitted by the permittee, but 
based on information submitted for a similar facility in Coos County, the 
Department estimated the cost of compliance to be approximately one 
thousand dollars. 

During the past year, the permittee has failed to fully comply with the 
variance requirements. The Department provided the permittee with forms 
for recording temperatures by letter of October 22, 1984 (Attachment B). A 
draft permit addendum specifying the variance requirements was sent on 
October 25, 1984. In response, the Department received a letter from Mr. 
Pete Smart, President of B.E.F., on November 15, 1984 (Attachment C). Mr. 
Smart had not yet implemented the manual temperature recording. In his 
letter he professed to be unaware of the Commission's instructions and the 
frequency requirements for manual recording. Mr. Smart's view that a two 
hour interval for monitoring is sufficient for temperature monitoring 
particularly concerned the Department. On December 17, 1984 Permit 
Addendum No. 1 was finalized (Attachment D). The permittee began to 
manually record temperatures shortly thereafter. 

The facility was inspected by the Department on January 11, 1985. While 
the incinerators were not in operation at the time, temperature recording 
sheets were available and were reviewed. These recordings showed 
violations of the temperature and recording requirements. Specifically, 
the permittee had failed to record the temperatures for the required two 
hour period after the last charges were loaded and to follow the specified 
warm-up schedule. A typical warm-up period appears to be four hours, or 
about half the daily operating time, rather than the specified thirty 
minutes. B.E.F. personnel typically leave the site shortly after loading 
the last charge making further manual recording during the burndown phase 
impossible. The facility appears to be operating at temperatures lower 
than those required for more than half of the daily operating cycle. These 
violations were discussed with the facility operator during the inspection 
and with Mr. Smart on January 15, 1985. 

Subsequent record sheets have not shown a trend toward resolving these 
problems. Conditions had not changed when inspections were conducted on 
April 3 and June 19, 1985. On July 23, 1985, a Notice of Violation was 
issued for temperature violations and recording violations observed during 
the inspection in June (Attachment E). At the request of Mr. John 
Coutrakon, attorney for B.E.F., Air Quality and Regional staff met with Mr. 
Coutrakon, Mr. Smart, and other representatives of B.E.F. on August 12, 
1985. Attachments F, G, and H relate to that meeting. Responses to 
questions raised by Mr. Coutrakon are included as Attachments I and J. 
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Current Status 

B.E.F. and the Department continue to disagree about the need for specified 
operating temperatures and the need to monitor and record those tempera
tures. B.E.F.•s attorney has requested that Commission consideration of 
the variance be deferred, pending further analysis of the need for these 
requirements. This report is being presented in response to the 
Commission's expressed intention of reviewing the variance at this time. 

In July of 1985, the Department learned of plans to convert B.E.F. to an 
energy recovery facility. Mr. Tom Bradley, a consultant and professor at 
Oregon Institute of Technology, has been retained to implement the 
conversion and Mr. Smart has referred the Department to Mr. Bradley for all 
questions regarding the conversion project. As a part of the project, a 
temperature recorder for each unit has been ordered and delivered to Mr. 
Bradley. The Department is awaiting an answer to a request for cost data 
on the recorders. On August 20, 1985, Mr. Bradley informed the Department 
that the recorders are ready for installation at any time. The Department 
further understands that a power sales contract has been obtained by B.E.F. 
from the Coos Curry Electric Cooperative and that all equipment has either 
been obtained or placed on order. Installation is expected to proceed in 
the near future. 

During the past year, representatives of B.E.F. have expressed, verbally 
and in writing, the desire to be allowed to operate the facility in 
conformance with the original Air Contaminant Discharge Permit issued in 
1979 prior to the adoption of the Coastal Incinerator rules by the 
Commission. That permit required a secondary chamber temperature of 
1600°F, a more stringent particulate emissions rate of 0.1 grains per dry 
standard cubic foot er less, and the operation of temperature recorders. 
The permittee was cited for failure to install and operate temperature 
recorders as required in that permit in a Notice of Violation and Intent to 
Assess Civil Penalty (AQ-SWR-82-40) on May 5, 1982. The primary arguments 
the permittee has presented in support of allowing the lower operating 
temperature are the improvement the incinerators provide over the previous 
practice of open burning of the waste and the continued authorization of 
open burning at other locations, such as at Powers. The Department 
believes that the B.E.F. and Coos County incinerators (the two facilities 
that are subject to the rule) did not operate in compliance with those 
earlier permit conditions and for that reason proposed the adoption of the 
Coastal Incinerators rules in 1983. 

The Coastal Incinerator Rules (OAR 340-21-027) were adopted on the basis of 
technical reports on municipal solid waste incineration and the destruction 
of toxic organic compounds. A large body of information is available on 
these topics. Additional technical literature reviewed by the Department 
since the adoption of those rules firmly supports the residence time and 
temperature requirements. However, subsection 340-21-027(b)(A) specifies 
the minimum temperatures required during burner warm-up. This subsection 
was adopted to ensure that garbage is not introduced to a cold unit and to 
ensure that the temperature is rapidly brought up to 1800°F once garbage is 
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introduced. This subsection is currently under review by the Department, as 
the operators of both B.E.F. and the Coos County incinerators have 
questioned the feasibility of the start up requirements. The Department is 
delaying further enforcement action of this subsection until additional 
data can be collected, provided that this is done within a reasonable time 
frame. Both permittees have been asked to document the maximum achievable 
start-up temperature profile. Neither permittee has done this to date, 
although Coos County officials have recently agreed to do so. Review of 
subsection (2) has not changed the Department's support of the provisions 
of OAR 340-21-027 which require the use of automatic temperature recorders 
and operation at 1800°F after the specified warm-up period. 

Alternatiyes and Evaluations 

The variance granted by the Commission on September 14, 1984 has 
effectively expired unless further action is taken. The Commission has 
the following alternatives: 

Alternatiye 1 

The Commission could simply let the variance expire since the 
variance was adopted for a one year period, which has now ended. 
There are numerous factors which support this course of action. 
For one, the original basis for the variance no longer exists. 

The variance was granted on the grounds that the permittee could 
not afford to obtain the required instrumentation. Since that 
time, temperature recorders have been obtained, although they are 
not yet installed. This alternative would, in effect, mandate 
expeditious installation and operation of the recorders. 

In addition, the permittee has failed to comply with the variance 
requirements. One provision of OAR 340-21-027 specifies that 
recording be continued until two hours after the last load is 
charged. Since the variance provided relief only of the means of 
recording and not the periods of recording, the permittee•s 
failure to record during this burn-down phase is a violation of 
the variance. 

Throughout the variance period the permittee violated other 
provisions of the Air Contaminant Discharge Permit culminating in 
the issuance of a Notice of Violation on July 23, 1985. 

Use of the recorders would also be required if B.E.F. is 
converted to an energy recovery facility. Now would seem to be 
an appropriate time to ensure that the facility can be operated 
in accordance with the regulations, rather than extending the 
problems to an expanded facility. 
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Alternative 2 

The Commission could extend the variance for some period. This 
alternative would allow the permittee to continue with manual 
recording of the secondary chamber temperature, as specified in 
the September 14, 1984 variance approval. This variance was 
highly unsuccessful in that the permittee failed to comply with 
all of the Commission's directions and was issued a Notice of 
Violation for failing to comply with a variance provision and 
related operating requirements. The variance was adopted because 
the cost of obtaining and installing the required temperature 
recorders represented an economic hardship, as allowed for in ORS 
468.345(1)(b). The temperature recorders have since been ordered 
and are available for installation as part of an energy recovery 
conversion, so the economic hardship basis is no longer viable. 
The Commission would have to discover some other basis to support 
a variance before an extension could be issued. 

The Commission may be presented with a request to exempt B.E.F. from other 
provisions of OAR 340-21-027 or to rescind some or all of the rule. Since 
this agenda item does not anticipate any such action by the Commission, 
those alternatives are not listed. The Department has continued to review 
the basis for the rule and, with the exception of the start up provisions 
which are still under review, finds no basis for its relaxation in this or 
any other case. The Department finds the permittee•s reluctance to commit 
to operating at the required temperature to be contradictory with the 
permittee's progress in converting to energy recovery. The temperatures 
specified in the rules will be essential to the successful operation of an 
energy recovery facility. 

Summation 

1. On September 14, 1984 the Commission granted to Brookings Energy 
Facility a one year variance from OAR 340-21-027(2) to allow manual, 
rather than automatic, temperature recording. 

2. During the variance period, the permittee repeatedly violated 
provisions of the variance and Air Contaminant Discharge Permit and 
a Notice of Violation was issued on July 23, 1985. 

3. The basis on which OAR 340-21-027 was adopted, control of toxic 
organic compounds by operating at 1800°F with a gas retention time of 
one second, has continued to be supported by technical reports 
published since the rule was adopted. The Department considers these 
operating conditions and the use of automatic temperature recorders 
essential to insure that toxic air pollutant emissions from incomplete 
combustion of refuse are minimized. 
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4. The basis on which the variance was authorized, economic hardship, is 
no longer valid since the permittee has ordered and has available the 
required equipment. 

5. Unless a basis for a continued variance is established, the Commission 
should find that a further variance is not warranted and the use of 
automatic temperature recorders should be required. 

Director's Recommendation 

Based on the findings in the Summation, it is recommended that the 
Commission allow the variance from OAR 340-21-027(2) for Brookings Energy 
Facility to expire and that no new variance be issued. The permittee 
should be instructed to immediately begin proper operation of the facility 
in accordance with the Commission's rules, including use of the temperature 
recorders. The permittee should be required to install and operate the 
temperature recorders within 45 days. During the 45 day installation 
period, the permittee shall maintain compliance with their Air Contaminant 
Discharge Permit No. 08-0039, Addendum No. 1, Condition 8. The Commission 
should instruct the Department to pursue additional enforcement actions if 
necessary to gain compliance with these requirements. 

It is also recommended that the Commission not undertake any reconsidera
tion of OAR 340-21-027 until the Department has re-evaluated subsection (2) 
and prepared its recommendations. 

Attachments: A. 
B. 
c. 
D. 
E. 
F. 
G. 
H. 
I. 
J. 

Wendy Sims :s 
229-6414 
September 12, 1985 

AS1656 

Fred Hansen 

09/14/85 Agenda Item No. J 
DEQ letter of 10/22/85 
BEF letter of 11/09/84 
Permit Addendum #1 with issuance letter 
Notice of Violation, NOV-AQ-SWR/C-85-72 1 July 23, 1982 
W. L. Sims memo to file 
08/15/85 letter to Fred Hansen from John Coutrakon 
08/15/85 letter to Wendy Sims from John Coutrakon 
DEQ letter of 08/22/85 
DEQ letter of 08/30/85 
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Environmental Quality Co1nlnission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND. OR 97204 PHONE (503) 229-56titi 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item No. J, September 14, 1984, EQC Meeting 

Request for a Yariance From OAR 340-21-027(2) for Brookings 
Energy Facility, C\lrry Coun.J;;x 

Background & Problem Statement 

On July 18, 1984, a variance request was received from Nr. Pete Smart, 
President of the Brookings Energy Facility (Attachment A). This facility 
incinerates municipal solid waste from Curry County in two modular 
incinerators under the authority of Air Contaminant Discharge Per~it 08-
0039. Mr. Smart has requested that a variance from Condj_tions 8 and 10 of 
that permit (Attachment B) be granted to the Brookings Energy Facility 
(BEF). These conditions require the installation and operation of a 
continuous temperature recorder (pyrometer) pursuant to Oregon 
Administrative Rule 3t10-21-027(2). 

The above cited rule was adopted by the Environmental Quality Commission on 
January 6, 1984. OAR 340-21-025 was amended at the same time. As a result 
of these new rules, the maximum allowable particulate emission rate for 
small coastal municipal waste incinerators changed from from 0.1 to 0.2 
grains/dry standard cubic J:'oot and minimum exhaust gas temperatures/gas 
residence times were established. The operator of an incinerator was 
further required to install a temperature recording pyrometer. This 
requirement is to insure a continuoua temperature level capable of destroy
ing toxic air pollutants. 

Comments on the new rule were solicited from both the BEF and the Curry 
County Board of Commissioners. A public hearing was held on November 21, 
1983. An announcement of the hearing contain.ing the hearing notice and the 
complete proposed rules package was mailed to both parties on October 4, 
1983 (Attachments C,D). An additional hearing announcement was sent to the 
Brookings Energy Facility on October 20, 1983. The proposed temperature 
monitoring requirements were prominently mentioned in all of the documents. 
No written testimony was received from either party, nor was either 
represented at the public hearing. 
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After expiration of the previous Air Contaminant Discharge Permit, a pro
posed renewal permit was ,sent to BEF on April 4, 1984. The proposed permit 
incorporated the temperature, recorder requirement from the new rules. The 
final date for submission of written comments on the proposed permit was 
May 15, 1984. ·on May 16 and May 18 respectively, comments were received 
from BEF and the Curry County Board of Commissioners (see Attachment A). 
Both requested deletion of the temperature recorder requirement in favor of 
manual recording, Similar comments were received from the City of Brook
ings on May 29, 1984. After considering the comments that were received, 
the Department issued the Air Contaminant Discharge Permit on May 25, 1984 
without changes from the proposed permit. 

The Department does not have the authority to revise the permit conditions 
as requested because the conditions are based on the Commission's rules. 
The Department advised the permittee that a variance could be requested 
from the Commission (Attachment E). 

Alternatiyes and Evaluations 

Several alternatives are available to the Commission. The variance request 
can be approved, approved with conditions concerning manual recording, 
approved with reinstatement of the previous particulate emissions 
limitation, or denied. 

Under ORS 468.345( 1), the Commfas5.on is authorized to grant variances from 
any rule if any of the following conditions are met: 

(a) Conditions exist that are beyond the control of the persons granted 
such variance; or 

(b) Special circumstances render strict compliance unreasonable, burden
some or impractical due to special physical conditions or cause; or 

( c) Strict< compliance would result in substantial curtailment or closing 
down of a business, plant or operation; or 

(ti) No other alternative facility or method of handling is yet available. 

Subparts (b) and (c) are claimed by the permittee as reasons for the 
variance request. It is the responsibility of the permittee to supply 
documentation to support these claims. 

Subpart (b), as noted above, applies in cases where special physical 
conditions make compliance unreasonable, burdensome, or impractical. 
Both incinerators at Brookings are already equipped with primary and 
secondary chamber temperature probes and gauges. Space is not unduly 
restricted at the site, so the addition of a recorder does not present any 

',' 
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physical problem. A recorder could be mounted on each incinerator or the 
wires could be extended to allow for installation at·a location more 
convenient to the operator, Space requir•ements could· be further reduced by 
the use of a multi-channel recorder which could simultaneously record 
temperatures from both incinerators. In hj.s letter of August 15, 1984 
(Attachment H), Mr. Smart maintains that enviromnental conditions can. 
constitute special physical conditions. The Commission considered the 
environmental conditions in making its decision to adopt the coastal 
incinerator rules. The Department believes that a less restz•ictive rule 
would increase the potential for emissions of toxic air contaminants. 

Subpart (c) applies in cases where compliance is not economically 
feasible. The permittee has stated that enforcement of the rule "could 
very possibly" cause closing down of the opera ti on. The Department 
requested that the BEF supply economic data including financial reports 
and temperature recorder cost estimates (Attachments E,F). In response, an 
earnings statement for 1983 was submitted (see Attachment H). This state
ment indicates that Brookj.ngs Energy Facility incurred a net loss of 
$5,740.33 on income revenues totalling $317,405.26 in 1983. According to 
Item M on page 3 of Attachment H, representatives of the Br·ookings Energy 
Facility do not have any data on the cost of temperature recorders. Based 
on a cost estimate submitted for the Coos County incinerators (see 
Attachment G), the Department estimates the cost of compliance to be 
approximately one thousand dollars. 

The permittee maintains that since he is discussing c6st reduction 
possibilities with Curry County officials, additional costs would 
jeopardize the operation. Disposal costs are generally a small portion of 
the total cost of handling solid waste, with collection and hauling 
contributing the major share. Even if compliance :resulted in a small 
increase in disposal rates, the Department would not expect an appreciable 
increase in the customer billing rate. 

While recognizing the net loss incurred at the BEF in 1983, the Department 
can find no justification for the permittee's :request for a variance based 
on subparts (b) or (c). Subparts (a) and (d), which the permittee did not 
request consideration under, are not applicable. 

ORS 468.345(4) requires consideration of the equities involved and the 
advantages and disadvantages to residents and to the operator of the BEF. 
The only other facility subject to the temperature recorder rule is the 
Coos County incinerator installation at Beaver Hill. This facility had a 
variance from the particulate emissions limitation which was withdrawn 
after adoption of the relaxed limits. This facility is required to install 
and operate temperature recorders, No other facilities burn municipal. 
solid waste in Oregon. A permit issued fol" the proposed facility in Marion 
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County, which would be much larger than the coastal incinerators, also 
requires continuous temperature recording. 

The capital expenditure needed to comply with the rule appears to be 
slight, so there is little probability of a facility closure. If closure 
occurred, an alternate means of disposal would have to be developed and 
would most likely offset job losses, Similarly, any outcome of the 
V<'1"iance request review is unlikely to affect the competitive position of 
the facility, since it is not in a competitive market. 

Residents of the areas surrounding the facility could be affected by 
increased emissions of toxic air pollutants and by a change in garbage 
collection fees. The need for high temperatures to destroy potential toxic 
air pollutants is not at issue in this variance request, rather the means 
of documenting the actual operating temperatures. The more reliable and 
accurate the means, the lower the possibility of increased toxic air 
pollutant emissions. 

A temperature recorder has the advantage of providing a continuous recc 'J(., 

Accuracy is maintained by performing maintenance and calibration check.;; 
an interval appropriate to the specific instrument. 

In contrast, manual recording is much less reliable in terms of frequency 
of recording and accuracy, Human error is not the only disadvanatage, 
Further problems are caused by the variable nature of municipal solid 
waste. BTU value, moisture content, ash content, and other variables which 
affect combustion fluctuate. Data must be collected often enough to insure 
that the proper temperatures are maintained at all times. 

The superior ventilation along the Oregon coast assists in removal of 
pollutants from the ambient air. However, this may not be adequate in the 
case of toxic contaminants, Effects from toxic air pollutants may result 
from very low concentrations. Concerns have been raised that these eff:Jcts 
may not be seen for many years during which time some pollutants may 
accumulate in body tissues. 

The potential for deviations in temperature control and toxic air pollutant 
emissions are compared below for each alternative. 

Alternative 1: Approval of Variance Request 

The request, as submitted, would be a permanent variance. Any impacts from 
granting the variance would continue for the lifetime of the facility. In 
addition, the variance request and other communications received from Mr. 
Pete Smart propose that the temperatures be manually recorded, at times yet 
to be specified, during the daily operating schecule. No detail on these 

( 
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specified times or identification of how or by whom the times would be 
chosen is given. 

This alternative has the highest probability of temperature deviations and 
adverse air pollution effects. Since the variance would be permanent, the 
effects would continue indefinitely. 

Alternative 2: Approval of Modified Variance 

Under this alternative, the facility operator would be allowed to manually 
record temperatures for a specified time period, such as one year from the 
date of approval. Temperatures would be recorded at each incinerator at 
five minute intervals during warm-up and at fifteen minute intervals during 
the combustion phase. 

This alternative is a compromise between the rule and the variance request. 
It provides ample time for the permittee to procure the necessary capital 
for the recorders. The frequency of manual data collection should help to 
guard against lengthy temperature drops. The possibility of human error is 
not diminished, however. 

Altermative 3: Approval With Particulate Emissions Limitations 

This alternative would allow manual temperature recording and reduce the 
particulate emissions limit from 0.2 grains per standard cubic foot of 
exhaust gases to the previous limit of 0.1. Since gaseous toxic air 
pollutants tend to adsorb onto particulate matter, the loss of control over 
operating temperature would be compensated for by the increased removal of 
toxics-laden particulate matter. 

Adequate control of toxic emissions would be achieved under this option. 
However, particulate emission control equipment would probably have to be 
installed. Coos County estimated that such equipment would cost over 
$500,000 for the Coos County facility. Since the cost of this equipment 
would far exceed the cost of temperature recorders, there does not seem to 
be an advantage to this alternative. 

Alternative 4: Denial of Variance Request 

Denial of the variance request would provide the intended control of toxic 
air pollutant emissions and the associated protection of the public health. 
Any fluctuation in temperature, either above or below 18000 F, could be 
readily detected. 

This alternative has additional benefits to the incinerator operator. By 
correlating incinerator temperature and auxiliary fuel usage with other 
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operating parameters, such as the mix of garbage charged, the need for 
auxiliary fuel could be minimized, The cost of auxiliary fuel was a major 
issue raised at the November 21,. 1983 hearing. In addition, an employee 
would be freed from having to manually record the temperatures. 

Summary 

1. The operator of the Brookings Energy Facility is seeking a variance 
from OAR 340-21-027(2) which requires the installation of temperature 
recorders at coastal municipal waste incinerators. 

2. OAR 340-21-025 was modified in January 1984 to allow for increased 
particulate emissions from coastal municipal waste incinerators. OAR 
340-21-027 was simultaneously adopted to establish combustion 
temperature and residence time requirements. The temperature/time re
quirements are integral to controlling toxic air pollutant emissions at 
the higher particulate emission rates. The use of temperature 
recorders was required to insure and document compliance with the 
temperature requirements. 

3. Manual temperature recording would be less effective than automatic 
recording given the variable composition of municipal solid waste and 
the possibility of operator error. 

4. The president of the Brookings Energy Facility and the Curry County 
Board of Commissioners did not comment during the public comment period 
or the public hearing concerning the adoption of OAR 3110-21-025 and 
-027. Objections to the proposed Air Contaminant Discharge Permit 
requirement of temperature recorders were received from both parties 
after the permit was re-drafted to include the rule requirements. 

5. The applicant has requested the variance on the basis of ORS 
468.345( 1) (b) and (c) for special physical conditions and cost 
implications. The applicant has not adequately documented either 
consideration. 

6. Approval of the variance request could result in increased ambient 
concentrations of toxic air pollutants, due to deviations from the 
required operating temperatures. 

7, The Department has been unable to establish any basis for granting the 
variance request. 

( 
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Director's Recqmmendation 

Based upon the findings in the Summation, it is recommended that the 
Commission deny the variance request from OAR 340-21-027(2) for the 
Brookings Energy Facility. 

Attachments: A. Request for Variance From Mr. Pete Smart, Brookings 
Energy Facility 

B. Air Contaminant Discharge Permit 08-0039, Brookings 
Energy Facility 

C. Letter to Board of Commissioners, Curry County, 
October 4 , 1983 

D. Letter to Pete Smart, October 4, 1983 
E. Letter to Pete Smart, June 22, 19811 
F. August 3, 1984 letter from DEQ to Mr. Pete Smart 
G. Testimony from J.R. Perkins, Public Works Director, 

County of Coos 
H. Letter from Pete Smart to EQC, August 13, 1984 

WENDY L. SIMS: a 
229-5259 
August 15, 1984 
AA4612 
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BROOKINGS ENERGY FACILITY 

BOX 1240 
BROOKINGS, OR 97415 

July 14, 1984 

Environmental quality Commission 
P. O. Box 1760 
Portland, OR 97207 

Dear Commissioners: 

The purpose of this letter is to request a variance to certain "special 
conditions 11 of Air Quality Fermi t No. 08-0039 as provided by ORS 468 • .345, 
subsections l-a, b, c and 4. 

About April 10, 1984 we received a letter with a copy of the proposed 
permit attached from LLoyd Kos tow. This letter w"s in response to an 
earlier application from us for renewal of Permit no. 08-0039 and was 
dated April 4, 1984. In this letter Mr. Kostow invited written comments 
which were to be considered before final issuance of the permit. We 
submitted a letter of comment, objecting to two special conditions of 
the proposed permit. Letters from the Curry County Commission and the 
city of Brookings (site of the facility) were also sent to Yr. Kostow 
requesting a variance from those same two special conditions. A letter, 
dated !lay 25, 1984, was received from Mr. Kostow informing us that the 
permit would not be changed. He cited OAR 340-21-027(2) and attached a 
copy of Permit No. 08-0039 identical to the draft copy received in April. 
',!r. Kostow also informed us that we may appeal to a representative of 
the Environmental Quality Comc·.ission. This prompted us to send such an 
appeal to Fred Hansen, Director. We have just received a letter from 
Mr. Hansen, dated June 22, 1984, from which we quote: "An exemption 
from the rules would require a variance which can only be granted by 
the E Q C. 11 Copies of all the above mentioned letters are attached and 
we would like for their content to be a part of this appeal for variance. 

We are requesting a variance to Special Conditions B and 10 of Fermi t 
No. 08-0039, which conditions require installation and operation of 
continuous recording pyrometers according to a "JC) ecific time frame. 
We propose that we be allowed to manually record lower and upper chamber 
temperatures at specified times during the daily operating schedule. 
This request is primarily based on information that has already been 
detailed in letters to Lloyd Kostow and Fred Hansen (attached and marked1. 

We believe that the geographic, demographic, and economic situations of 
Curry County and Brookings Energy Facility are such that a variance should 
be granted according to ORS 468.345, subsections 1-4. This ORS states that 
a specific variance shall be granted if the commission finds (1-b) "that 
strict compliance with the rule or standard is inappropriate because: special 
circumstances render strict compliance unreasonable, burdensome, or impractical. 
Also (4), "The commission ••• shall consider ••• the ~J;ll;ge,sc,,a~,·.d:i.81> 
0~~--.~'AlM:i?gEJ;W and to the person conducting the activity for which 
the variance is sought. 11 We believe the evidence to show that in this case 
"strict compliance" to the rules to be unreasonable, burdensome, and im
practical when all conditions are considered. We also believe that strict 
compliance ~~~~g-fw\mEm~<Jienta of Curry County 
and to BE F, the entity that disposes of the solid waste for the resieents, 

II 
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We urgently request careful consideration of marked sections of all the 
attached material. Granting of this variance will allow us to continue 
with the job at hand (disposing of solid waste in a safeandreasonable 
manner). We are presently discussing possible methods by which disposal 
costs may be reduced with county officials. Any additional cost could 
very possibly cause the whole operation to fit into a category to which 
ORS 368.345, subsection le could apply. 

We have been operating for some five years in the same spot and even now 
many residents of the area do not know where the facility is. That should 
say something about the the lack of pollution of the operation. 

R:rytfuµy Yours, 
7 

J~d'&c>-
Pete Smart, President 
Brookings Energy Facility 

( 
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POU,1ITION CONTROL 468.345 

issue an order, the failure shall be CODllidered a 
determination that the cons~ction may pro· 
ceed. The constrUction mll3t comply with the 
pl.ans, spec'..ficatiooo and any correctim1S or 
revisioDll tJ1ereto or other information, if any, 
previously submitted. 

(5) Any person against whom the order is 
dlrected may, within 20 days from the date of 
mailing· of the order, demand a hearing. The 
demand shall be in writing, shall state the 
grounds for hearing and shall be mailed tn the 
director of the department. The hes.ring shall be 
conducted p=uant to the applicable provisions 
of ORS 183.310 to l.83.550. 

(6) For the purposes of this section, "con
struction• includes installation and establish
ment of new air contaminadon sources. Addition 
to or enlaxgement or rsplacement of an air con
tamination source, or any major alteration or 
modification therein that significantly affects 
the emission of air contaminant.s shall be consid
ered as construction of a new air contamination 

· sourca. [Fol'tt!l!rly 449.712] 

468.3.30 Duty to comply wi·th laws, 
rules and standards. Any pernon who com
plie>J with the pro<-isions of ORS 468.325 and 
1'6Ceives notification that construction may 
proceed in accordanc•? therewith is not thereby 
relieved from complying with any either applica· 
ble law, rule or standard. [Formerly 4-19.7391 

468.335 Furnishing copies of rules 
and sta.ndm-~ to building permit issuing 
agencies. 'Whenever under the provisions of 
0 RS 468.320 to 468.340 rules or stande.rds are 
adopted by either the CtJmmission or a regional 
authority, the commission or regional authority 
shall furnish to all building permit issuing agen
cies within its jurisdiction copies of such rules 
and standa..'"lis. [Formerly 449.722] 

468.340 Measurement irnd testing of 
contamination sources. (1) Pursuant to rules 
adopted by the com.mission, the department 
shall establish a program for measurement and 
testing of contamination sources and may per· 
form such sampling or testing or may require 
any person in control of an air contamination 
source to perform the sampling or testing, sub
ject to the provisions of subsections (2) to (4) of 
this section. Whenever samples for air or air 
contaminants are tak~n by the department of 
analysis, a duplicate of the analytical report shall 
be furnished promptly to the perwn owning or 
operating the air contamination source. · 

(2) The department may require any pernon 
in control of an air contamination source to 
provide neceswy holes in stacks or ducts and 

proper sampling and testing facilities, as may be 
nece11sary and reaaonable for the accurate deter· 
mination of the nature, extent. quantity and 
degree of air contaminants which are emitted as 
the result of operation of the source. 

(3) All sampling and· testing shall be con
ducted in accordance with methods used by the 
department or equivalent methods of measure
ment acceptable to the department. 

(4) All sampling and testing performed 
under this se10tfon shall be conducted in accord· 
ance with applicable safety rules and procedures 
established by law. [Formerly 449.7021 

468.345 Varirui.ces from air contami~ 
Jl.lillrulJ:yl_es ~~d_s.tandru.'.°'3; delegation to 

local governments; notices. (1) The com
mission may gTant specific variances which may 
be limited in time from the particular require· 
ments of any rule or standard to such specific 
persoDll or class of persons or such specific air 
contamination source, upon such conditions as it 
may consider necessary to protect the public 
health and welfare. The commission'lehail gran~ 
SJJch· Gpe<:ilic varian..,,ody ~ .findS thaksuict. 
i:.omph.a.nce Mth the rule or stand.a.rd is iruappro.. 
pnate !ilea™: 

(a) Conditions exist that are beyond the 
co~the persons granted sucb~ce; a.::__\ 
1;:~~~c~ render strict com- : 
)Ji ' . nab~_urdensorne or impractical.. I 
i!ua.~spooialphys.i<:a) coo<litio~_gr cause; ON '. 

~ ~ (.:) Strict co~pliance would result in--.s~~ 
stantial curtailment or clO§inw;doWlljg.Qf,a busi· 
,11ess, plant or operatiQl'.!l or -

(d) No other alternative facility or method of 
handling is yet available. · 

(2) The co=illsion may delegate the power 
to grant variai1ces to legislative bodies of local 
units of government or regional air quality con· 
trol authorities in any area of the state on such 
general conditions as it may find appropriate. 
However, if the commission delegates authority 
to grant variances t.o a regional authority, the 
t:o=ission shall not grant similar authority to 
any city or county Within the territory of the 
regional authority. 

(3) A copy of each variance granted, renewed 
or e.rtended by a local governmental body or 
regiooal authority shall be filed with the com
mission within 15 days after it is gTllllted. The 
cotnIDission shall review the variance and the 
reasons therefor within 60 days of receipt of the 
copy and may approve, deny or modify the vari
ance terms. Failure of the commission to act on 
the variance within the 60-day period shall be 
considered a determbatian that the variance 
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468.350 PUBLIC HEALTH AND SAFETY 

granted by the local governmental body or re· 
gional authority is approved by the commission. 

(4) In det-ermining whether or not a variance 
shall be granted, the commission or the local 
governmental bOdy or regional authority afuill~ 
conaidei;,,the equities involved and the .advantag· 
es and diSadvantages to residents ·and to the 
peraQn.::conducting the activity for. "whiCh the 
v.a.riance.is.saught.~ 

(5) A variance may be revoked or modified 
by the grantor thereof after a public hearing held 
upon not less than 10 days' notice. Such notice 
e:lBll be served upon all persons who the grantor 
knows will be subjected to greater restrictions if 
such variance is revoked or modified, or are 
likely to be affected or who have filed with such 
grantor a written request for such notification. 
{Formerly 449.810] 

468.350 Air and water pollution con· 
trol permit for geothermal well drilling 
and operation; enforcement authority of 
director. (1) Upon issuance of a permit pur· 
suant to ORS 522.115, the director shall accept 
applications for such appropriate permits under 
air and water pollution control laws as are neces· 
sary for the drilling of a geothermal well for. 
which the permit has been issued and shall, 
within 30 days, act upon such application. 

(2) The director shall continue to exercise 
enforcement authority over a permit issued 
pursuant to this section; and shall have primary 
responsibility in carrying out the policy set forth 
in ORS 468.280, 468.710 and rules adopted 
pursuant to ORS 468.725, for air and water 
pollution control at geothermal wells which have 
been unlawfully abandoned, unlawfully suspend· 
ed, or completed. [!975 c.552 §34] 

468.355 Open burning of vegetative 
debris; local government authority. (1) 
The Environmental Quality Co=ission shall 
establish by rule periods during which open 
burning of vegetative debris from residential 

· yard cleanup shall be allowed or disallowed based 
on daily air quality and meteorological condi· 
tions as determined by the department. 

(2) After June 30, 1982, the co=ission may 
prohibit residential open burning in areas of the 
state if the commission finds: 

(a) Such prohibition is necessary in the area 
affected to meet air quality standards; and 

(b) Alternate disposal methods are reason· 
ably available to a substantial majority of the 
population in the affected area. 

(3)(a) Nothing in this section prevents a 
local government from taking any of the follow· 

ing actions if that governmental entity otherwise 
has the power to do so: 

(A) Prohibiting residential open burning; 

(B) Allowing residential open burning on 
fewer days than the number of days on which 
residential open burning is authorized by the 
commission; or 

(C) Taldng other action that is more restric· 
tive of residential open burning than a rule 
adopted by the co=ission under this section. 

(b) Nothing in this section affects any local 
government ordinance, rule, regulation or provi· 
sion that: 

(A) Is more restrictive of residential open 
burning than a rule adopted by the commission 
under this section; and 

(B) Is in effect on August 21, 1981. 

(c) As used in this subsection, •local govern· 
ment• means a city, county, other local govern· 
mental subdivision or a regional air qui.Jit.y 
control authority established under URS 
468.505. [!98! c.765 §2] 

MOTOR VEillCLE 
POLLUTION CONTROL 

468.380 Definitions for ORS 468.360 
to 468..105. As used in ORS 468.360 to 
468.405: 

(1) "Certified system" means a motor vehicle 
pollution control system for which a certificate 
of approval ha.s been issued under ORS 468.375 
(3). 

(2) "Factory-installed system" means a 
motor vehicle pollution control system inst.cill~d 
by the manufacturer which meets criteria for 
emission of pollutants in effect under federal 
laws and regulations applicable on September 9, 
1971, or which meets criteria adopted pursuant 
to ORS 468.375 (1), whichever criteria are strict· 
er. 

(3) •Motor vehicle" includes any self
propelled vehicle used for transporting persons 
or commodities on public roads and highways, 
but does not include a motor vehicle of special 
interest as that term is defined in ORS 481.205 
(6)(c). 

(4) "Motor vehicle pollution control system" 
means equipment designed for installation on a 
motor vehicle for the purpose of reducing the 
pollutants emitted from the vehicle, or a system 
or engine adjustment or modification which 
causes a reduction of pollutants emitted from the 
vehicle. [Formerly 449.949; !975 c.670 §4] 
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CURRY COUNTY OREGON BOARD OF COMMISSIONERS 

Donald K. Buffington Kelly G. Ross John Glenn Mayea 

BOX746 GOLD BEACH. DR EGON 97444 (503) 24J.7011 

May 15, 1984 

Department of Environmental Quality 
Lloyd Kostow, Manager 
P.O. Box 1760 
Portland, Oregon 97207 

Mllck Arch on the Curry Coeo;I 

RE Brookings Energy Facility No. 9047 -- Discharge Permit 
No. 8-0039. 

Dear Lloyd: 

We respectfully request that you consider deleting items 8 and 
10, page 3, from the proposed Air Contaminant Discharge Permit. 
We feel that the .s:ame>"r€'s'U'l"i'!·S'.We'6'U·:t~~"01:ita:b1ed"'h)"Wa:"marn.i.a;l,. 
i;.e..e=dip,g,J:,y.,,t;£te.,tpe<rm:bti•~i1!$ at specified times in the operating 
schedule. 

Curry County leases the equipment to B.E.F. and an~mpacb~~m 
th~i:J:..krul:asul.t;c,.d;ne.;121;ro,l!1'~mp:!H'l'tl••1e·n>1i£m:.:iz:,)!\"'1.Caunc)111. Under 
present budget constraints any additional costs would be very 
difficult for us to cope with. We live in a sparsely populated 
area with our own "bu'i~~ai-m:ldr:t±ond:mg••<S')"stem~' and we 
feel this is ~'.f:ll ii.ec,e,s;sar..go for the efficient operation of this 
facility. 

Thank you for your consideration in this matter of great concern 
to us. 

4 '=l:JZ, ~_£d-
ohn Glenn Mayea 

Chairman 

JGM: db 
pc: B.E.F. 

Commissioner Ross 
Commissioner Buffington 
City of Brookings 
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BRO OKI ,,lGS _ 
698 Ell< on... 
llrooldogg. ()r139on 97415 

The Horne of \IVinter Ffovvere 

Department of Environmental Quality 
Lloyd Kos tow, Manager 
P.O. Box 1760 
Portland, Oregon 97207 

May 25, 1984 

REFERENCE: Brookings Energy Facility No. 9047 
Discharge Permit No. 8-0039 

Dear Lloyd: 

We realize that our comments are past the May 15, 1984 deadline 
for comments, but we ask you to consider our comments. 

The City staff supports and agrees with the Curry County request 
for deletion of items 8 and 10 on page 3 of the Discharge Permit 
No. 8-0039. 

Continuous monitoring is needed in an urban s~tting and/or where 
a i r i n v e r s i o n s e x i s t , b u t t h e ~fif'!j'~'f!'(,;'~Y'·\'.f0'8 ccH;;i t•y"~iJ>,Mi.n.'-'ca ... 
~;a,bt»•&l:!e~'fl'rl:111,flcQwlo~"1:-.V.e~~,~i'S>li.S.. · The ~iv1'>t*'l''l1"g""'W'i·l'idsu• 
~MlfU!QttSJ.,y,:!ii:&;.J.~e1,;~til:i~;i,r~.flt:;,t.llie;i;ca.&.e;ilt, a n d t h e w i n d s p r e v a i l 
t.lowa'""°'"'~"i;ar::9ce,,,1'1~!!:ttS':.tft¢C'"'--Ue·a . 

--IF 

Continuous mo n i tori n g e qui pm en t tl-e-nh1:iia"1",J:¥f<·ll!'e'.(fuci.ne:Sr,,cmo.r.e.,,.ma:i.n,tena n,ece, 
~wceo:llifl4'*S<lte's""'~'¢,t<f,-.e toward the daily operations. The proposed 
alternative of manually recording the maximum and minimum temper-
a t u r e s i s .a;r1o11>S•<l'~'f!l':a'bw.e·;zyA:l-.te.:rJWt.t<.~v.1111 . 

The Brookings Energy Facility proposal may not be ideal but 
· · - ~-~t<at.iifl>J'Y<>'<<a.p<p.~:~g;li;,,tU'i><tJ"eo.wa,i:J.equ.<ki.<e.:.i an d co u l d s u ff i .c; e u n ti l energy 

sales reach a sufficient level to purchase· the pyrometer. 

Curry County and the Brookings Energy Facility budgets will be 
~'Y<"'"trnmtee1Te<do""t°'""l'.li'~,a5ce,.,.'11<h~s""i'>':q V'f!J!ll~11'1ltt We f e e l t h a t the 
cpPrator will make the manual reading alternative work and the 
plant is designed to reduce pollutants to a minimum. 

Thank you for your consideration in this matter. 

LL/dmvn 

cc: Brookings Energy Facility 
',....-Curry County Commissioners 

Respectfully, 

o(-00 c(~ 
Leo Lightle 
Engineering Technician 
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;-U' l'il.L:tlH"iN'l' A-~ 

De,oartment of Environmental Quality 
~ ,- _., ... ·. ' . 

522 SOUTHWEs·tsTH AVE. PORTLAND, OREGOM 

MAILING ADDRESS: P.O. BOX 1760, PORTLAND, OREGON 97207 

Brookings Energy FaciU.ty, Inc. 
P. o. Box 121;o 
Br·ookings, OR 97 415 

Gentlemen: 

Final Date f0r S1.1bmi.ss:Lon 
of \'lrj.tten Com;r.ent;s: 
May 1 5 ' 19 811 

Re: Applica tirrn llo. 901!'( 
Pr0posed Air Contamir:ant 
lli11charge r.r1rm.l I. Nn. l'fJ·-00]9 

. Your application for renei-ral of your Air Contnmi.nant Discharg£ i'ermj_t has 
been revl.e1;ed by the Department of Enviror!I:ler.tal Quality i!Dd pl:'0poced air 
contaminant discharge pe!'mit provisions have been drafted. Y)u are invited 
to revie1·1 tb.e attached co·py ~nd .submit any comcants you may have j_n l1ritinr; 
t>y tho final onbnJ.cGi'rn r,111to nntcd nl~ove, Jf t.\1() propnll<'<l P"rm:lt i.s 
CC1ti1;Jf:t\Ctory, no PC:lponi::n to tl1:LrJ MLico in noconn<1r~r. 

Enclosed for your information is a copy of the public notice concerning 
·your p2rmit. This notice is published in the Secretary of State's oullctin 

and distributed to the media and interested individuals. 

· 1\11 comments received uill be evaluated by the Departmont of F.r;vironmental 
Qualj.ty and action on your• application uill be taken in 'the ne3r future. 

JO: a 
A{l)l297 
Enclor:n.1re:c 
cc: Coon Bay Branch, DEQ 

Southwest !legion, DEQ 

) 

Sincerely, 

Lloyd Ko'3to1-1, Manaeer 
Program Operations 
Air Quality Divisior. 

, 
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a. Prior to the initial charge of wastes and for the first 30 minutes 
of incineration of the initial charge, 1600° F for 1 second. 

b, For the period beginning 30 minutes after the initial charge of 
wastes to the time of the final charge, 1800° F for 1 second or 
17000 F for 2 seconds or a temperature and corresponding residence 
time linearly interpolated between the aforementioned two pnints. 

c. For a 2 hour period after the final charge of waste, 1600° F for 
1 second. 

"~f The permittee shall install, calibrate, ma:Lntain, and operate 
,, >$lb?', according to manufacturer's sr:ecifica tions a continuous recording 

" pyrometer. The pyrometer shall be located at a point within the 
incinerator exhaust system which has been approved by the Department. 

9. The permittee shall not incinerate any materials which may emit 
potentially poisonous or toxic substances. Materials which are not to 
be incinerated should include any significant identifiable quantities 
of pesticides and herbicidc;s, electrial switching gear, or heavy metals 
such as zinc, cadmium, lead and mercury. 

Cgmpliance Demonstration Schedule 

10. .he permit tee shall provide for recording pyrometers as spc;cified in 
~"J''<llll!ai!!if'. ~irion B in accordance with the following schedule: 

Ji! . e 1 By no later than 60 days after issuance of this permit, the 
i 'I J j; permittee shall submit detailed plans and specifications, to the 
. J Department of Environmental Quality for review and approval. , ~,1 By no later than 120 days after issuance of this permit, the; V permittee shall complete the installation of and place in 
, operation the recording pyrometers. 

~' . c~Ul Within seven (7) days aftc;r item b above is completed, the 
', ,// permittee shall inform the Department in writing that the item 
'·~~' has been accomplished. 

Monitoring and Repgrting 

11. The permittee shall effectively inspect and monitor the operation 
and maintenance of the plant and associated air contaminant control 
facHities. A record of all such data shall be maintained for a 
period of two years and be available at the plant site at all times 
for inspection by the authorized representatives of the Department. 
At least the following parameters shall be monitored and recorded 
at the indicated interval. 

( 



t YD KOSTCiW1 PROGRA~i OP~ MGRu 
r:-... \ i)!J(-'1\_Il"Y "Ciit./I'.~~;IUl\l·i .t) :::.:: C! 
F:· C1 BC! X :L ·71:_,(1 

PORTLAND, OR 97207 
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RE:APPLICATION ,\10, 9047 
DISCHARGE PERMIT N08--0039 

JOUR LE1'TER OF APRIL 4, WITH THE ~NCLOSED DRAFT 0F ··rHE ?ROPO~;ED 

DI '.~;C:H;·1F~C;E: F·E:~r-~;\"1 IT !\ICI A (l::::-(1(1:3':?1 f-IA'.'.:, E1E:1::t\i F~E~C:E I\J1'::D r:'..)i\l[: F:E'-/ I E:'..-<Jt:.:r1,, I ~r r~:·; 

CLEAR -·r·HAT D E Q STAFF HAS APPLIED :1UCH 'f IME AND ~FFOR'T iN 7 HE OEVEl_
OPMENT OF YHE PROPOSED PERMIT WITH REGARD TO BOTH GENERAL AND SPECIFIC 
i-4 IF< OU1'.\i_ l TY CONTF,cq_·C;;. ;,,E (iPF'PEC I r'1TE THI:: i\IEED ·JF ,·41 NI :vi I Z I l\!G ·=·ou_UT I ON 
FOR THE OVERALL LIVEABILITY OF OUR STATE AND FOP SAFETY AND WELFARE 
,JF THI:: 1:•·EOl"'l_L 

"(HERE ARE, HOWEVER, AT LEAST ·rwo SPECIFICS ~)F THE PROPOSED ?ERMIT 
WHICH~ IF APPLIEt1 TO THE OPERATIO~I OF -r~1E E E F INCINERATORS, WOUi_D 
SEVERELY IMPACT BOTH 'fHE OPERATORS OF THE i=ACILITY AND THE PEOPLE OF 
c:UF~RY COUNTY~ THIS WITHou·r· ANY APPRECIABLE BENEFIT TG THE L.IVEABILITY 
OF ·r~iE ~i;EA OR THE HEAL.l"H AND WELFARE OF ·rHE CITIZENSu THESE 1-HINGS 
Al~:E DE;",C;Il...i::D 01\, f"ACi[ ::;: OF THE Pl'1DF'O:::;ED F'Ef1M.TT· .. ITEM::: :;: l·\!~D 10. 

~E f:~ESPECTFiJLLY ~1EQUEST -rHAT T"HE:3E ·1·wo ITEMS BE DELETED ~N l''HEIR 
ENTIRETY FRO~i THE PERMITu WE PROPOSE ·ro REPLACE THE~i WI"r~ A REQUIRE
MENT ·rHAT l"HE PERMITTEE MANUALLY RECORD _OWER AND UPPER ::~iAMBEf~ ~EMP-

ERf-1-f"IJf:;;i:::'.:::. A-1· ::;r.:'EC: IF' I 1:::i:1 -r· I !"IE::::. fl\JR I l\IC:· "THE: C!F'E:F:f."11- I \\I Ci '.::c:t-!E:Ctl_l!_.E:: ,, Gh1iJW·~.1:-~t!.:t-±:31.Jt~~ 
~ti:·~~~8'-"·'-~f:rt:~i~r~~1-:~~. 

··~ DIJE ··ro A CIJMBINATION OF FACTOl~S f"HE INSTALLATIOl~1 MAINTENANCE 
AJ\ID OPE::i:<1~ TIO~,; OF ~~~P.~·¥J:l:f>'il"l~p~J::"""~W!f::~"'tsf~l'''t~!"il''>ll':3$-l 

'1.~-i"'f'~~.Jli@r>lH-'lt'IJW:l1!ik'°t!~°Afl~""'1'M~~i'!Vv'.FfllF.1\.l.ii'."'1i)!B~l'!R<it~;w,IAl""""1""''™'f.'f\t~'"'hl?~'~ 
~i;;JW'1!lc,.,,,~:il:i>io¥0~~~!;;;>>~~11i.'8Giili':<i;4 

(~.. I l'·-.IC: I f1JE::r:;:A-r I CJi\f ,~::f)l_I I F'lViEi'-J"f I l'·J i...l::::E I'.:: Uif?4i::i'.JlFar.E~it~~ilE<!i;:~~'if-l?:Eft ;··1:i 

li!W!l\%Jillilf.;:""'fl'01r~l:J!~:IWAN/ll~~.;.,.,M~l'l!JI. ::;; I \'I I U'.:\F': EC!U I f''MBH l :;:; Ir. U:3E 
IN THI::O; :;;Tf)TE, IN OTl-IEF( 3Hfr[::;;, (il')D IN 1Hl-l[i';: ,::CUl\ITF<Ii:::::;, '~I 
~~R;ijp~~f;~~-. 

rP\ i4 := ;= ··1\1r·:··· 1\l[f'.•i·-1-nr··:::; O['"'' 'nr···'.1·r-c1 ··1\1 L ,,.,E.1 (.OTT'-'l'" '·· ·~.'"f·'.W'l"'l'i>O~ t-1 - .- J. ' - J. I ~[-1 - "\. - [ ! \]_ , __ - _,{--f •·- • .. I .1 \ "•-• i I ... \ .,_1 __ 'f ::-=·'''":!1'··=== 
~lii>W..ii<E£;,.'i' ... _' 'i or:· {:; .!Ji'i''!fNB)=y<f'f1f'Ui"AiffrTlc<'o'l;f.Wlla<T.» .. 

C. lNS-rALLATION OF THESE PYROMETER~; IS NOT ~ARRANTED SINCE 
~Dl'Bl€~'i'iibf:tt;rNOi>f·;t;flifi:!R1~~1F~;:\il!i'M!i'DjjT 11 ·.;: N U:c. TH t:: AU T Ul•1 (-\ T I C REC DR D l l\i C 1 

FE f.) TU F\E .:if~~m~~AQ-""""3~~™"'"'-l)i\lf:ft»., 
/,.,, en?: :=:1··~· ·---m·~.,,,~~""""1i14>1'.l.'!:«l't:.~-.,.~£»~"""·"~"'"'"'-'"'"'·'· , .. ,···· nr: :=;·r~'·-;NA'·'·- ~IF·· L:'.j> _ 1- (--iL --'?"<f.~-"~"'""f"'""L~ _- ... .;:ua-a~. ·····-··"-~ '""' ~.~["J,1~ -· .. 1··1i._l .'! \ h. \ 

IN THE POPULATED (;REAS. 
E. IN ~RIOP YEARS D E 0 STAFF HAS iNDICATl::D BOTH VERBALLY 0T 

THE SITE:: AND BY LETTER THAT SUCH EC!UIF'l'IENT WAS UNNECESSARY. 
/')) l n:::;r1~1 .. 1·_1~T J.· 01'' fC\1\1[_1 1.]f''l".l',··1·,·r I l_ .. ll\I 1 ... IF .::;111-:'-·l 1"17111-1=·1·11"''!1" . PA. 1·11: :; T ·1··=1·1 :: J \;:;;..>" .. _ \J _ ·- -, _ •.•.•.• -r ........... .I. ...11 L. _,_ .... , _ t.. _ 

' I•:; ~~il!'~i>;iier;£fi'F6@'.fiil!>l:.I'!': f-1!\ID v.JOUi .. D l~·;!i>!efu!z{i'GAA..!1®hlAHD'6Miflfl"'"lh! 
/ft'fitRilJ?fr®f lP,'P1¥i;:hiR#?~¥~'lf¢ft;,t i ht "j:fr.{ .. , 
~ T1·11-,-·,.,1=·1:·.,;·1····1T1\I ::c:-,1 1··F···1·1E-11- ··~-=- c:·111-·1-·1'"·=·E·[·1 '"<V ···11r=•r)•V .·····,11"·1····; ,,,, ... , ·-.:::; ~ •. \l_J.1\l_ 1.r~ 1_ 1. •• t..-·.L '1 v .. J1-'1 ... " ! ·-"····•r-i .. _, . ·'"·' 1 ...... , ~J ..... u ... \j 1 .~i·"L .1 •• _. 

Bl::INC OPERATED BY B E F BY A LEASE PURCHASE AND CONTRACT. 
1-'ii\iY 1 Ml''ACT •)1\1 rHt:: CIF'EPIHOl'i: 'A I LL !~LSO ~~~l~!"l'J~'l"l'"<'.tl'" 
~!• ... ll'li~. 

(J!j) cumN COUNTY r~ND i3 to ;:: (.\RE "F'(\F(rNERS" IN ;·1-11:: :;:;cl. .. ID ;,..JA:::;·:-i:: 
[I I ::;F·o:::;AL BU:::; I NE'>:;:::;. UP TO [\jD;.j ~: l.\F\lo BE: I Ne, rn::t\IE'~RIHED 

BY THE OPE::RATION OF THE INCINERATION EC!UIPMENT. THERE CAN BE 
l\ll-1 1····1::·r111r:- ·1· f"l[\1 ... "-.; '"IA"···:· .l '·' - r:· c:•ry C-J ·-, '.:; T IW-:F -="""'-·~,..i f0•1 ll''I-:' 'A·· ·~;1:: - "\ -· - ... I .. ·- I J.1·. j" 1"\l_i 1·., l.J \ (\Ji . ' - ·- I - ~·- . :.i!ITTWM~W.~~ - \ .. {""l ··- ··-

... 1r-·· ....... 1.r.Allll',W!'":'"""':""~~fot:,+...,M;;a,;;;-· 'c· «ll·e1=· ... H ::+• "' :: I'" - R"' ··1··1-1c Pl'T1fc'I [" - ~"" '" 0rr.rc•.:; C''i·~-.......... 4 • .,..._.....-~.d)SI ·'· ·-' . - I\, - I I I 1 'i J .•. ' .. - !.J i::" . . .• ·- ...... 

OF CURRY COUNTY CAN AFFORD UNDER PPESEN1 ECONOMIC AND BUDCETAPY 
CONDIT I Ul\l:::;. ·Oi~l'.'!~'l~~,~~1>-iN.t'tEif<w_&<;,.'*lil\jl"';iaj\!:£1'.jfaji•~~"1':'.Rt!!\t 
~~IER-'!'"'~Jl'll\~~"'JliA""'M'~~!"""StJel"l'-'':i::'.l°C\U''fPMP:~iir"'''°F":'i<'iSPil"W'""'! . 

.... ·-··- - .. ··- ~ -~-'" .. , . ....,. .. ,~ ... ,,,_.,,.,_.. ·······' ... ,_.,.,. ,.-... -.. -·.-·. 
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Department of Environmental Quality 

VICTOR ATIYEH 
Governor 

• Mr•. Pete Smart, President 
Brookings Energy Facility, Inc. 
PO Box 1240 
Brookings, OR 97415 

Dear Mr. Smart: 

Re: Renewal of Air Contaminant 
Discharge Permit No. : 08-0039 
Application No.: 9047 

The Department of Environmental Quality has completed processing your 
permit application. Based upon the material contained in your application, 
the additional submissions and comments made by you and the comments 
received in response to the public notice, the Department has issued the 
enclosed Air Contaminant Di.scharge Permit. This permit was issued to you 
pursuant to Oregon Revised Sta tut es 468. ;.1 O and 468. 320 and Oregon 
Administrative Rules, Chapter 340, Divisions 14-005 through 14-050, and 20-
140 through 20-185. 

Comments on the proposed permit were received from you and from the 
Chairman of the Curry County Board of Commissioners. Both parties 
requested that conditions 8 and 10 of the proposed permit, requiring 
continuous recording pyrometers, be deleted in favor of manual temperature 
control verification. 

Continuous recording pyrometers are requi.red at the Brookings Energy 
Facility in accordance with Oregon Admini.strative Rule 340-21-027(2). This 
regulation was promulgated by the Env:Lrorllllental Quality Commission on 
January 6, 1984, as part of a package of regulations for small municipal 
waste incinerators in coastal areas. Prior to adoption, a public hearing 
on the proposed regulations was held on November 21, 1983. Written 
comments were also solicited. 

DEQ notified you of the proposed rulemaking and the opportunity for comment 
in a letter dated October 4, 1983. However, DEQ received no comments, 
either written or oral, on the proposed regulations from any party 
associated with the Brookings Energy Facility. In particular, no objection 
to the requirement that continuous recording pyrometers be installed at 
Brookings was received. 

( 
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Mr. Pete Smart 
May 25, 1984 
Page 2 

( 

In addition to the pyrometer requirement, the regulations adopted on 
January 6, 1984 relax the maximum allowable particulate emissions rate. 
This change was made in recognition of some of the factors highlighted in 
your letter, including the meteorological and population density 
characteristics of the coastal areas, and the difficulty in attaining the 
existing standard with the type of equipment in use along the coast. 
Temperature requirements were added to insure that the relaxed particulate 
standards would not result in increased emission of toxic organic 
compounds, such as dioxin. The continuous recording pyrometers are a 
necessary tool for insuring compliance with the temperature requirements 
and, as a result, preventing excessive emissions of organic compounds. On 
this basis, the ~on:trl:burutTQn, of the recording pyrometers to preventing 
the deterioration of air quality cannot be dismissed. 

C.ontinuous recording pyrometers are the most effective way of collecting 
the required temperature data. They can provide continuous, accurate, and 
reliable data at an operating cost lower than that which would likely 
result from effective manual data collection. As a result, the requirement 
for installation of this equipment is retained in the enclosed permit. 

If you wish to appeal any of the conditions or limitations contained in the 
permit, you may request a hearing before the Environmental Quality 
Commission or its <1:1;tthal"Jz<ii:li.~spreaenl;a,J;.;hve; pursuant to OAR, Chapter 340, 
Divisions 14-025(5), and 11-005 through 11-140, and ORS Chapter 183, If 
you have any questions, please contact John Odisio at 229-5057. 

You are urged to carefully read the permit and to take all possible steps 
to comply with the conditions c0ntained therein so as to minimize 
degx•ada ti on to the environment of Oregon. 

ws:" 
AS113 
Enclosure 

cc: Southwest Regional Office 
Coos County Branch Office 

EPA 

Sincerely, 

... , I . 

I .. ' ,. ' ' 

' 
Lloyd Kostow, Manager 
Program Operation'. 
Air Quality 
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DUF1 I l\1c; ,. HI:: ·"le:c:T ·=:E",IEFrnL 1"11::E:El<S 1.·!E 1.11wr,· ;:1u:::N ,·::OMM1.1:·.11 c:rn r rJc; ,A1 r TH 1/AR r ou:::: 
,:·i=J~::=:o1,1:::. I [\I YO'_lr,: AO[~lC"f BOTH BY LETTEF ~\i'ITI BY TH.EF'l-lOl'lE CO'ICE:F:t I I NG OUR 
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( ATTACHMENT A-10 

Department of Environmental Quality 
' . 

522 SW. FIFTH AVENUE, BOX 1760, PORTLAMD, OREGCM !17207 PHONE: f501) ':'28 5696 

Mr. Pete Smart, President' 
Brookings Energy Facility, Inc. 
PO Box 1240 
Brookings, OR 9741!4 

Dear Mr. Smart: 

June 22, 19g11 

Re: Air Contnmii~ant Discharge 
rem; it oti-oo 39 

I have l''CVl.'Jwed your lettet' of ,June 9' 1981! l'Gf\arrling p i.r c-m~arni:~an ': 
" Discharge Poroit 08-0039 for the Bl'ookings Energy Fae' i l Hy. TI1e 1 c: tter 
·requested that an amendment or variance be mac'e regarding tho permit 
'requirement for continuous temperature recorders. 

·As the Air Quality staff has informed you, umler Oregon Adminsitrat.ive 
Rules (OAR) 311Q-11!-025(5), a permittee can appeal the conditions or 

. li"litations of a permit by precenting to tho Director a nrit ten request f'.)r 
a hearing. Ho11ever, deletion of perrait conditions 8 ?.nd ·10 recarding 

"reoordinr; p;•rornetors would be a violatJ.on of OAR 340-21-027(2), and is 
consequc;1U:1 beyond the authority of the Director. An exemption froCT ~he 

, ,, rules would require a variance, uhich can only be granted by the 
Environmental Quality Commission. 

Tile Commission considers sp9Cific variance requests in accordance with 
·•• Oregon Regulatory Statute %8.3115 (enclosod). A permitteo must dcmomtratc 
" that compliance 11ith the rule being contested is inappropriate for one of 

,., , tho sn3oial circuristances listed in subsections (a) through (d) of the 
· atatute. If the variance request is .being juntified in' part or in whole on 
financial grounds, cost information and other ec'.)nomic data must be 

•. f\ 

;; 

. / ~.· 

, provided. 

Plea:Je note that variances may be limited in time. Historically, th8 
Co::imission has granted variances only in cases where the permit tee 
~.eoonstrates a rieed fol' additional time to meet the permit conditions. 

Condition 10 of pemit 08-0039 contains a timetable for instcillation of tho 
recording pyrometer. Tllis oond:ltlon is enforceable unless a requost for' u 

·variance is pending before tho Commis'>1ion. l\ny, request·-for,a variance, 
.l'lhould :be:,pres!!nted .to ,J;he.:Commission,.c:at the. address given above, with the 
time frame required for submittal of py1•ometer plans and specifications. 

FH:s 
11$17 3 
Enclosure 
oe: Air Quality Division 

Southwest Regional Office 

Sincerely, 

4~ ·tw\oJ.Lt~ 
-1"r>ed Hansen 

Director 

• 

' r: I 
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DEQ/LRAPA Guidance to Applicants for 
Air Quality Control Variances 

State statutes authorize the EQC and LRAPA Board of Directors to deny, 

grant, modify or revoke specific variances to air contamination rules and 

standards, subject to tbe conditions and limitations of ORS 468.345. 

The following requirements and criteria are applicable to all air program 

variance requests: 

First, any variance must meet tbe conditions of ORS 468.345. If tbe 

Commission or Board approves a variance request, it must make a 

finding, based on tlie evidence presented, that strict compliance is 

inappro_priata due to any of the conditions below: 

a) Conditions exist that are beyond the control of the persons 

granted sueb variance: or 

b) Special circumstances render strict compliance unreasor.able, 

burdensC111e or impractical due to special physical conditions 

or cause; or 

c) Strict compliance would result in substantial curtailment or 

closing down of a business, plant or operation; or 

d) No other alternative facility or method of handling is yet 

available. 

- , -
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The information, data, reports and documentations supporting at least one 

of' these specific assertions must be submitted by the applicant. 

If econanic hardship is the basis for requesting a variance, to the extent 

practicable, the following information should be submitted: 

1. Complete copy of' most recent financial statement. 

At a minimum. this should include a balance sheet and income 

statement, but any related schedules also should be obtained. 

(e.g., Statement of' changes in financial position, supplemental 

schedule of' administrative expenses, etc.) 

2. Complete copies of financial statement3 for the prior two or three 

years. 

3. Copies of' tax returns for the prior two or three years. 

4. Detail of' ownership. (i.e., Is company owned by a single 

individual; a family; a wide variety of individuals; another 

company?) 

5. Do the owners of' the company in question own any other related 

companies/ If so, obtain financial statements and tax returns for 

all such entities. 

- 2 - I 
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6. Name and phone number of company's accountant or chief financial 

officer. 

7. Name and phone number of company's outside accountants. 

8. A clear, written evaluation and statement by the applicant Of the 

financial consequences of failure to obtain the requested 

variance. 

Secondly, in considering the merits Of the request, the Commission or Board 

must evaluate the equities involved, the advantages and disadvantages to 

residents affected by the emissions, and to the person conducting the 

~ct1v1ty for which the variance is sought. The following criteria are 

typicall.y used to make that evaluation: 

a) Demonstration of goO<\-faith effort to comply prior to app1Y1ng for 

the variance; 

b) How the situation of the applicant presents an unusual hardship in 

comparison with similar sources in the same general. area; 

c) What alternate or interim control measures are to be implemented 

throughout the variance period; 

d) Whether the variance is properly conditioned to protect air 

quality to the fullest extent, including requirements for inter-

- 3 -
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mediate compliance steps, and submittal of plans, specifications 

and progress reports; 

c 
e) If the requested variance period is the shortest time practicable 

and compliance will be achieved at the end of it. 

The information, data, reports and documentation pertaining to the opera-

tion for which the variance is sought must be submitted by the applicant. 

The DEQ, or LRAPA staff report will also address these criteria 1lJ]Q ai1• 

quality impact, public health and welfare impacts, eqUities, advantages and 

disadvantages. 

Under LRAPA rules, variances cannot be for a period of time longer than 

twelve months from the date Of issuance. 

Requests for variance must be filed, in writing, with the appropriate DEQ 

Regional Office, DEQ Headquarters or LRAPA Offices. Tbe information 

contained in the written request should address the appropriate 

requirements and criteria listed above as fully as practicable. The 

request should include supporting documents, data, reports, or corres-

pondence sUfficient in scope to allow the Commisison/Board to make a 

specific finding as reqUired by ORS 468.345 and to rule on the request. 

- 4 -
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The DEQ or LRAPA Director will review the request and, based on the 

information and supporting material contained therein, will present recom-

mendatians including, but not limited ta, approval, cond.i.tional approval, 

or denial of the request. The requester should be prepared to appear at a 

regularly scheduled EQC or LRAPA Board meeting to support his request to 

the Commission or Board. 

AA3117 
- 5 -
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PermH Number: 08-00 39 
Expiration Date: 2-1-89 
Page 1 of 5 Pages 

AIR CONTAMINANT DISCHARGE PERMIT 

Department of Environmental Quality 
522 Southwest Fifth, Portland, OR 97204 

Mailing Address: Box 1760, Portland, OR 97207 
Telephone: (503) 229-5696 

Iasued in accordance with the provisions of ORS 468.310 

ISSUED TO: INFORMATION RELIED UPON: 

Brookings Energy Facil.i ty, Inc. 
P.O. Box 1240 
Brookings, OR 97415 

PLANT SITE: 

ISSUED 

FRED 

3/4 of a mile off of Highway 101 
on Carpenterville Road, 
Brookings, Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
I 

Application No. 9047 

Date Received: 1-13-84 

May 25, 1984 
Dated 

Source(s) Permitted to Discharge Air Contaminants: 

liame of Aj r CQ.llj;_amin9nt Source 

Incinerator - 1000 pounds per hour 
and greater capacity 

Permitted Activities 

Standard Industry Cqde as Listed 

4953 

The permittee is herewith allowed to discharge exhaust gases containing 
air contaminants only in accordance with the permit appl ica ti on and the 
l imita tiona contained in this permit. Until such time as this permit 
expires or is modified or revoked, the permittee is herewith allowed to 
discharge exhaust gases from those processes and activities directly 
related or associated thereto in acoordance with the requirements, 
limitations, and conditions of this permit from the air contaminant 
source(s) listed above. 

The specific listing of requirements, limitations and conditions contained 
herein does not relieve the permittee from complying with all other rules 
and standards of the Dapartment, nor docs H all0w significant levels of 
emi~sions ol' air contaminants not limited in this per·mi t or contained in 
~he permit appl.icntion. 



1. ;;_~t \ ,~uwu~.!I'. l.i.:j-UV,j'1 
lf .. &tion Date: 2-1-89 
l\.,,e 2 rif 5 Pagel! 

Performance Standa1:illl. 

The permittee shall at all tim0s maintain and operate all air 
contaminant generating processes and all contaminant control. equip111(•nt 
at full efficiency and effectiveness, such that the emissions of air 
contaminants are kept at the lowest practicable levels. 

2. Particulate emissions from each incinerator shall not exceed 0.2 
grains per standard cubic foot corrected to 12% C02. 

3, Visible emissions from either incinerator shall not equal or exceed an 
opacity of twenty percent (20%) for a period aggregating more than 
three (3) minutes in any one (1) hour. 

4. The permittee shall not use any distillate fuel oil containing more 
than: 

a. 0.3 percent sulfur by weight for ASTM Grade 1. 

b. 0.5 percent sulfur by weight for ASTM Grade 2. 

5. The permittee shall minimize fugitive dust emission by: 

a. Oiling, watering, or pavir.g, or otherwise treating vehicul ;er, 
traffic areas of the plant site under the control of' the 
permit tee. 

b. Soaldng the ash from the incinerators with water prior to 
disposal in the landfill trench. 

Plant Site Emission Limit I PSEI.l 

6. Emissions from the sources listed shall not exceed the following: 

Particulate co NO voe 
Source lbs/hr tgns/yr tgns/yr tons~n: tgns/yr 

SOx 
.1Q.:ml.u: 

Burner U1 10.2 11.8 59 5.1 2.6 

Burner D2 10 .2 11.8 59 5.1 2.6 

Fugitives Negligible 

Totals 20.4 23,7 Ti8 10.1 5 .1 

:lll§S::iiill !:;gcl!H.ioo:i 

7, The permittee shall maintain minimum exhaust gas temperatures and 
residence times as follows: 

lj, 2 

4.2 

8.5 

( 

( 
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Pe:-1:1it NlUTiher: 08-00J9 
Expirat!.0n Dal;e: 2-1-!19 
Page 3 of 5 Pages 

a. Prior to the initial eharge of ;;ast"s ancl for the first 30 minutes 
of incinerntion of the initial charge, 1600° F for 1 second. 

b. For the per·iod beginning 30 minutes after the initial charge of 
wastes to the time of the final charge, 1809~_}'. _ _f.or-1 . .se.cond _or __ _ 
1700° F for 2 seconds or a temp<=rature and corres;xrndfng residence 
time linearly interpolated between the aforementioned two pol.nts. 

c. For a 2 hou!' period after the final charge of waste, 1600° F for 
1 second. 

8. The permittee shall install, calibrate, maintain, and operate 
according to manufacturer's s::ecificat.ions a continuous recording 
p~·rometer. The pyrometer shall be located at a point within the 
incinerator e:i:haust system which has been approved by the Departrtent. 

9. The pe~ittee shall not incinerate any materials which may emit 
potentially poisonous or toxic substances. Materials which are not to 
be incinerated should include r.ny significant .identifiable quant.J.ties 
of pesticides and herbicides, electrial switching gear, or heavy metc:ls 
such as zinc, cadmium, lead and mercury. 

10, The pennittee shall provide for recording pyrometers as specified in 
Condi ti on 8 in accordance with the following sclJeciule: 

a. By no later than 60 days after issuance of this perr.:it, the 
permittee shall eubmit detailed plans and specifications, to the 
Department of Environmental Quality for rev ie.. and approval. 

b. By no later tlJan 120 days after issuance of this permit, the 
permi.ttee shall complete the installation of and place in 
operation the recording pyrometers. 

c, Within seven (7) days after item b above is completed, the 
permittee shall inform the Depart:uent in writing that tlle item 
ha.s been accomplished. 

Monitoring a~d Reporting 

11. The permittee shall effectively inspect and monitor the operation 
and maintenance of the plant and associated air contaminant control 
faciiities, A record of all such data shall be maintained for a 
period of_ two years and Jl.e.ava1J a~le at the plant site at all times 
for inspection by the aUtllor:tz-ea·representa t1ves of the Department. 
At least the following parameters shall be monitored and recorded 
at the indicated intel"Yal. 



(

• < 

.. 
1·,~mr· / it·~r: 08-0039 
E'xpJ\. •'1•Jn Date: 2-1-89 
Page 4 of 5 Pages 

.l:U.n.iJru.1Jl Monitoring Frequenr..Y 

a. The amount of sol id waste inci n£,ra ted 

b. Fuel consumption (total) 

o. Secondary chamber temperature 

Monthly 

Monthly 

Continuous 

12. The pennittee shall report to the Department by January 15 of. each 
year this permit is in effect the following information for the 
preceding calendar year: 

a. Quantity of solid waste incinerated on annual basis. 

b. Maximum quantity of solid waste incinerated per day (calculated 
or actual). 

c. QiJantities and types of fuels used on annual basis. 

d. Maximum quantity of fuel Uf<ed per> day. 

Fee Schedule 

13. The Annual Compliance Determination Fee for this permit is due on 
January 1 of each year this permit is in effect. An invoice 
indicating the aJJJount, as determined by Department regulations, will 
be mailed prior to the above date. 

P08003.9 

( 
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General ~ditions and Di.s1:laimer5 

~.,.,n 1,t :~umber: !)fl ~rH)J'.: 

~ ation Date: 2-1-89 
Page 5 •Jf 5 Pages 

Gl. The f:Grmittee shall allow Depa:t.'uent of Environ;i1ental Quality representatives 
accesa to tb.e plant site and pertinent recnrds at all rea::ionable ti.mes :or the 
purposes of making inspecticns, surveys, c'-1llectin•3 s;;.;nples, obtaining data, 
reviewing and copying air contaminant emission dischru:1e records and ot.he:wise 
conducting all necerHary fw1ctions related to this permit. 

G2. The permittee is prohibited from conducting open burning except as may be 
allowed by OAR Chapter 340, ·sections 23-025 through 23-115. 

G3. The permit tee shall notify the Depart::nent in writing using a Depart:mental 
"Notice of Construction" form, or Permit Application Form, and obtain written 
approval before: 

a. Constructing or installing any new Gource of air contaminant emissions, 
including air pollution control equipment, o" 

b. Modifying or altering an existing sou.tee that may significantly affect 
the emission of ai" contaminants, or 

c. Making any physical change which increases emissions, or 

d. Changing the method of operation, the precess, or the fuel use, or 
increasing the normal hours of O;?eration to levels atove those contained 
in the permit application and reflected in this pecmit and which result 
in increased emissions. 

G4. The permittee shall notify the Depar~~ent at least 24 hours in advance of any 
planned shutdown of air pollution control equipment for scheduled maintenance 
that- may cause a violation of applicable standards. 

GS. The permittee shall notify the Department by telephone or in person within one 
(l) hour of any malfunction of air pollution c.:mtrcl equipment or other upset 
condition that may cause a violation of the applicable standards or within one 
(1) hour of the time the permittee knew or reasonably should have known of its 
occurrence. Such notice shall include the nature and quantity of the increased 
a~issions that have occurred and the eirpected duration of the breakdown. The 
Departmental telephone nwubers are: 

Portland 
Salem 
Bend 

229-52.63 
378-8240 
Jaa-6146 

Medford 
Pendleton 

776-6010 
276-4063 

G6. The permittei! shall at all times conduct dust suppression measures to meet 
the requirements set forth in "Fugitive Emissions" and "Nuisance Conditions• 
in OAR Cheptet 340, Sections 21-050 through 21-060. 

r:n. Application for a mcdification of this per.nit must be sut::mitted not less 
than 60 days prior to the source modification. A Filing Fee and an 
Application Processing Fea must be submitted with an application for the 
permit modification. 

G0. Application for renewal of this permit must be submitted not less than 60 days 
prior to the permit expiration date. A Filing Fee and an Annual Compliance 
Determination Fee muat be submitted with the application for the P<Jrmit 
renewal. 

G9. The issuance of this pum.tt does not convey any property rights in either real 
or personal property, or any eliclusive privileges, nor does it authorize any 
inj~ry to private property or any invasion of personal rights, nor any 
infringement of federal, state, or local laws or regu.lations. 

GlO. This permit ia subject to revocation for cause as provided by law. 

AQ.GC (4/63) 
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ATTACHMENT C 

Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONEo (503) 229·5696 

Board of C<im!niesionora 
Curry Co\lllty 
Curry County Courthouse 
Gold Beach, Oil 97444 

Gcntl em on: 

Ootobor II , 19!l3 

Rel Public llellring on Propoeod 
Coaatal. Inoinera tor ilul e 

Enoloood ie the announcement of a P1.lbl1c h@aring on a proposal. by tile 
Department of Environmental Quality to adjust its rules tor a:iall munioipi!\l 
waste incinerat.oirs operated on the ooast oi' ONgon. 

The hearing will b<J oonnidered for authorization at the October 71 1983 
Environmental Qu!l.lity COlllmiaaion meeting to bn hold in Portland at )J:OO e.m. 
at 522 s.u. 5th, rocm 111-00. 

Tll<il hearing is eet for llovember 21, 1983 at 12:00 noon, the Monday of Tllanks
g:iving week, in the City Council Cbsmbers at Seaeido' s City Hall, 851 Ilroad
wsy. See AT'l'ACHME!IT B of tl:!e enolo1Jed for <let.ails. If you deaira to teot1fy 
at Seaoide arter 2:00 p.a., pleaae notify tha underaisued ao that the hearing 
will not be adjourMd befol"e you are able to test:ify, 

Your interest ie under:itood and your commente will bo taken into ooneider
aUon. 

FBB:a 
U.3885 

Sincerely, 

tfJJ _ 
Peter B, Bosaerm11n 
Senior Envil'Qlltllental Engineer 
Air Quality Div1aion 

Encl.osure1 Complete Proposed l!ule Package 
(Agenda Item D) 

Cc; C,.,_ ~ C 11-~ 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONEo 15031 229-5696 

Pete Smart 
Brookill(;'lll Energy Facility 
Box 12~0 
Brookings, Oil 97415 

Gentl een: 

Ootober 4 , 1933 

Rel Public !!earing on P!"Opooocl 
Coastal Inoinerator Rule 

ff.ool oaad is tbe announcement of a public hearing on a prol'Osal l:>;; the 
J:lepa1·tment of Environmental Quality to adjust its ruJ.e11 ror emal.l nunioipal. 
waste 1noinera tor11 operated on tbe 0011at of Oregon. 

The hearing uill be oonW.dored for authorization at tho October 7, 1983 
Environmental Quality Commission meeting to bey held ill Portland at 9 :OO a. m. 
at 522 s.11. 5th, roOl11 1400, 

'i'lle hearing ia set for NOVClllber 21, i903 at 12100 noon, the Hol'lday of Thank> 
i:;iving tta.k, in the City Counoil Cbl.l.-ubors at Seaside' a City llall, 851 Broad• 
way, see A'l'TACE.MEUT :a of tbe enoioood tor details. If' you desire tc temtify 
at. Seiaaido after 2:00 p.m., please ootify the undersigned so that the l;(<)ar:!.113 
will not be al!Jol!I'ned before you are abl.G to teetify. 

Your interest is underat.ood and yolll' C011l!W3nta will be talron into conside!"
ation. 

PBB1a 
AA3885 

Sincerely, 

tf_{J. 
ll'eter B. Bosaeman 
Senior Environmental Engineer 
Air Quality Division 

Enclosure: COll!plete Proposed llule. Paokilgo 
(Agenda Iteni D) 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229·5696 

Mr. ~ ~ Sw.111rt, Preis! dent 
ll1'00Uinga lfa<&l"gy li'acil:l.t:r, Ina. 
li'O BO'it ~240 

·Brookings, on 974114 

il1111 Air C•)lltrullirulnt. DillChs.1"&13 
Penl:l.t 03-0039 

I !Ulvo rmi!ewlld l!'i»W' letter et Juno 9, 1984 li'$1]:ardil'l8'. Air Cilntn::i.mmt. 
1.'5.!1ob~ga l.'o.rmit. 08-C039 fer the !>rookl.nsi;i 1!:001·& Faoility. 'l'b<'J letter 
reque:sted t.hat an w:1encl!.'l0nt. or 11ari'1l'!Oe be ruid!ll r<l!e;arding the P'lmi!'. 
requirllr!eot for continuous te~;iernture recorders • 

.Ml thG Air Quill.Uy stat' II' has int'Ol"!!led you, under Oregr.m Adminmi tra ti ·rn 
nu1ea (OAR) 34tl-14-02~l(5), a pemitt.oe can nppeal t.h~l CO!'Jditiorm or 
limitat:!.Oll'!.!I or n f!Ona:l.t. by presenting to the Di1'1'1ctor a lil"itten l"eqll@ot for 
a h$al"ins. !iCl>levar, del.eti1>n of pamit oo!'ltlitiona 3 and 10 N&lr'!ling 
l"l'ilcordins pyl'ellletern uould be a violatil'Jn ?f OAR 340-21-027(2), end is 
com141qu<mtly beyl'Jnd the autbori ty of tl:la Direot'lr. An ex..,,i:iption from the 
l"'IJlea wellld require a vnrianoo, Which can mil:; be grnnted by the 
Bi':V J.Mooent.21 Qual:I. ty C<)llllllis::iion. 

'lll0 CO!ll!lliaaion oo:naidere a~o.l.fio variimce reqOO!ltlll in aeoordarwe with 
O~gon Roi;ulatory Statute 468.345 (encloeed). A per&11ttoe must. de.aon~trate 
tbmt Ctltlpl!ano@ 111tb the ruJ.0 being oonteat.ed in inappropriate for om of 
tllo special cil"f.llltlstanoes listed in subaGoti~ne {a) through (d) of the 
statute. It ths variefl(le request is b$in3 juat1fied in part or in wbol~ on 
l!'inanotal f,l"OOJw.1111, oost illfomat.ton am! otller econ".lllliO data mul:lt be 
J;lf'O'liddd. 

PlN18'11 oot11 that var:!.anaes nay be limited in Utue. filst.oriocl.ly, th€! 
CQmrl.$$.iO!l bai3 (.:!'lllflted variances mll.y in cu:um:.1 wbeti'(~ the IJ<!ll'Oittee 
~lll¢1l&trates a oood for 1i.<1d1tional ti!llll to roillet the pem1t, oonct1Hons. 

Condit.ion 10 '!!!' p$1t'll!it 08-0039 oontainiJ a timetable for 1nstallii.t1?n eyt" the 
rett.lor1U.1Jg pyi"OIJ!et,l!Jr. Thia col\d!ticm is enforceable unless a request for a 
vari1mo<1J ;tz;, pvar.d!ng beforo tile Cf.ltillliesion. Any reque11t for a vertance 
eboUld be p!"<&J$1lnted to the Co:mi:i::11on, at the adelraes given al'nvEl', with the 
tillllll fra!lle required for au1t:l!:l1ttal Qf pyl'Qmcter plane and o;nioifiaati?ns, 

li'lll Iii 
A.:317 3 
ilnOl'.ISUl'O 
COi Air Quality PiV!$iOn 

Southwest. !leetonal Office 

Fred Han~.iln 
Direct•:w 
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Department of Environmental Quality 

522 S.W. FIFTH AVENUE, BOX 1760, PORT LANO, OREGON 97207 PHONE: 15031 229-5696 

Hr. Peta Smart, Pres:!.dent 
Brookings Energy Facility 
PO Box 1240 
Brookings, Oil 97415 

Dear Mr. Smart: 

YoUl' roqueat for anoe from oortain conditions of Air Contllll!inant 
Discharge Perm t 08-0039 ias been received by tbe Department, The request 
will be submitt · nviro11t1ental Quality Coruaiasion for the Septot:iber 
111, 19B4 ceeting in Berni. You 1-1ill be given tha oppo1•tunity to provide 
comments to the Commission at that time, 

A report is enclosed which explains the process used by the Commission to 
ev:aluate a variance request, It also highlights the responsibilities cf 
the applicant for providing :iupporting infornation. Pages 2 and 3 detail 
the information which should be sub~itted if the basis for the variance 
request is economic hard:ihip. lloto that !tea 8 requires an e:tplana ti on l'lf 
the financial consequenceo of not obtaining the variance, i.e., the ci:>st of 
obtaining and installing the required equip:::ient.. Th>a letter of June 22, 
1984 froc F1·ed Hansen, DiN!<!tor cf DEQ, to you mentioned that this 
infornwtion is required. 

You have also cited 468.345 ( 1) (b) in tho variance request. This 
subs0ction applies to "special phy5ioal conditions." It. woW.d he helpful 
if you oould document precisely what special pcy:sical conditions eldst at 
your facility. In other words, what is the space restriction or other 
physical problem which prevents installation of the required cquipmcnt7 

The infcnnation just described must be available to the Commission if they 
ere to make an informed decision on your requeat. Failure to submit. the 
information uould not seem to be to your benefit. Because of the 
scheduling deadlines involved, it is important that we re~eive any further 
input from you by August 15, 1984. 

If you have any f'urther questions, please contact Wendy Sims of the Air 
Quality Division at 229-5259 or Reuben Kret.z:;;chmar of the Coos !lay !lr-anch 
Office at 269-2721. 

WS:s 
AS351 
Enclosure 
cc: Coos Bay Branch Oftice 

Southweat Region Office 

Sinoerely, 

Lloyd Kost.ow, Manager 
Program Operations 
Air Quality Divl:sion 
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November 2, 1983 

Department of Environmental Quality 
Attn: Peter B. Bosserman 

Senior Environmental Engineer 
Air Quality Division 

522 S.W. Fifth Avenue 
Box 1760 
Portland OR 97207 

RE: Proposed Amended Rule 

Dear Mr. Bosserman: 

( 

County of Coos 
HIGHWAY DEPARTMENT 

COOS COUNTY COURTHOUSE 
COQUILLE, OREGON 97423 

The Coos County Solid Waste Department supports the pro
posed change in the emission limits and requirements. 
The increase to .2 grains per cubic foot will allow us to 
operate without a variance to the permit. 

The proposed requirements regarding temperature and time 
should present no problems as we are currently operating 
at these levels. The units are now equipped with pyro
meters but not recorders. 

A requirement for continuous recording would necessitate 
purchasing and installing this extra equipment. While 
this is not a great cost (est. of $500.00 per unit x 4) 
it along with the continuing service and maintenance, does 
add another cost to the facility. We would therefore 
propose a requirement for the plant operator to log the 
temperatures, each 1/2 hour on start up and shut down, 
each hour during continuous operation. 

Sincerely, 
COOS COUNTY HWY DEPT. 

''.Ji) ( 
~;Jl"..tv!~ 
J. R. Perkins, 
Public Works Director 

JRP/de 

c.c. County Counsel 
Board of Commissioners 
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flrookings Energy Facili·ty· 
fost Office Box 121.iO 
Brookings, OR 97415 

··\'.TJ. 
Au/;ust 13, 1984 

Environmental Quality 
Post Office Box 1760 
Portland, OR 97207 

Comdssion · 

Dear Commissioners: 

f .. 1.1 !·. 

This letter is continuing our urgent request far- a variance as 
described in our letter of July 14, 1984 (attached as Exhibit A)o 

Due to being allowed only a few days to submit certain information 
in preparation for your meeting September 14, 1984 in Bend (Exhibit K) 
we are forced to abbreviate this letter by referring to prior corre
spondence by "Exhibits. 11 (copies all attached) We do t'."lis since we 
have no way to know. that you have all the information we have sent 
previously. 

Our request is being made on the basis of (1) Common sense, 
(2) ORS 468.3li5 subsections 1-4, and (3) Economic Hardship. 
These three items will be addressed individually although at 
certain points the discussion will overlap. 

(l)Common sense: It is unreasonable to assume that the legis
lature meeting in air conditioned rooms in Salem or D E Q staff 
working in similar quarters can know more about the quality of the 
air in rural Curry County than the people who live, work, and 
breathe here every day. This facility has been in operation for 
five years yet no visitor to Brookings from anywhere has ever 
registered any complaint about pollution of the air. We see no 
need to change something that is working so well. (See Exhibits 
C and D). Also see page 2, Ekhibit A, underlined in red. 
Please also note marked sections of Exhibit G. We repeat our 
statement of July 14, 1984 (borrowed from ORS 358.345); Vie believe 
that strict compliance to the rules of D E Q in this case to be 
unreasonable, burdensome, and impractical. •• " 

(2)0RS 368.345: This statute gives authority t~ grant 
variances to OAR 340-21-027 to the Evironmental Quality Comm
ission if it finds strict compliance to be inappropriate, 
We believe subsection (1) (b) to apply particular} y to Curry 
County's position and situation, with regard to both "common 
sense" and "econod.c hardship": see Exhibit B. Mr Ko stow, 
in his letter (Exhibit K) interprets "physical" to mean 
"space restriction". We do not agree with that limited definition 
of "physical"conditicn. 11 It could also be applied to environmentsl 
conditions which are also ,:».ysical. 
5Ub5ection (4) has a hearing on Curry county&s situation in that 
it obligates the body au t'1·J ·i1 ·,: ';c. crr·.1 h ··.n.0

'. 11ces to give con
sideration to equities invclved 2nd to weigh aclvant,1ges and dis
advant'l1-7es to resl.dents of the area. At this point the discussion 
of ORS 3Sf\. %5 ccrto.lnly cron0es into the L' ~~nomic oi tl1ahon. 

,. 
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(.) J~.:..)nomic hardship: As Co1nmi ss:Lon~:r Ma yea explains in his ( 
letter to DE Q (Exhibit C) the arrongcment for solid waste dispos8l 
in Curry County is a cooperative effort of publi ~ and private entities. 
At present county funds pay about 70% of solid waste disposal costs, 
meaning that increased costs could affect ccsts by all residents of 
the county. The impending shut-do'lm of one of the largest employers 
in Curry County will make increased costs in the future ev.en harder 
to take. As now operating, the system is doing the job well, partic
ularly when compared to the situation only a ftw years :igo (see Ex.'1ibi t 
I, page 1-~ed marked). Brookings Energy Facility has continually 
operated a a loss even with everyone involved "chipping in". Anyone 
who has closely observed the operation can testify that it is run 
using the least expense as possible. If A N Y expense is added, 
everyone- - - Curry residents, Curry County ~gencies, and operators 
of BE F will feel it. A negative margin of profit simply means 
that there is no room for any non-profit making expenditures. We 
know that the added equipment we are being asked to install ~nd 
maintain and operate is not designed or expected to make any profit 
for anybody. 

Since our time is limited (we work in solid waste disposal and do 
not have an office staff and secretaries), we vtl. 11 curtail our re
marks here except to respectfully request that the commission 
carefully consider all the attached Exhibits. Our accountant is 
Jeff Kemp who rr:ay bereBched at 247-7216 in Gold Beach. The 
County Commissioners can be reached in Gold Beach at 247-7011. 

'Ne will make every effort to be in attendance at your meeting in 
Bend although that could be difficult since we have no travel 
budget or replacement personnel for our everyday jobs. We have 
also asked county officials to attend. 

~ully(lYours, 

xi~ 
Pete Smart, President 
Brookings Energy Facility 
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LIST OF ATTACHED EXHI8ITS 
-.~! 

Location in Staff Report! 

A. letter to E:)C from BEF-7/14/84 see Attachment A 

B. ORS 468.345 see Attachment A 

c. letter to DEQ from Curry County Commissioners-5/14/84 see Attachment A 

D. letter to DEQ from City of Brookings-5/25/84 see Attachment A 

E. letter to BEF from DE:l-4/4/84 see Attachment A 

F. page 3 of Permit #08-0039 Attachment B 

G. letter to DEQ from BEF-5/14/84 see Attachment A 

H. letter to BEF from DeQ-5/25/84 see Attachment A 

I. letter to DEQ (Hansen) from BEF-6/~/84 see Attachment A 

J. letter from DEQ to BEF-6/22/Sh Attachment E 

K. letter from DEQ to BEF-8/3/84 Attachment F 

1. Earnings statement for BEF 1983 attached 

M. Detail of cost of purchase, installation, and maintenance did not 
reach us intime--can be supplied later 

• This column added by DEQ 
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BROOKINGS ENERGY FACILITY 

EARNINGS STATEMENT 
l/ l/83 TO 12/31/83 

REVENUE 
COUNTY ADVANCES 
TIPPING FEES 
CARDBOARD SALVAGE 

TOTAL REVENUE 

OPERATING EXPENSES 

$ 

$ 

WAGES & SALARIES EXP $ 
PAYROLL TAXES EXP 
SUPPLIES EXPENSE 
REPAIRS-MAINTENANCE 
ADVERTISING EXPENSE 
UTIT,ITIES EXPENSE 
PROFESSIONAL FEES 
VEHICLE EXPENSE 
INSURANCE EXPENSE 
TELEPHONE EXPENSE 
DUES, LICENSES, FEES 
PROPERTY TAXES EXP. 
FACILITY LEASE $1331 
OFFICE EXPENSE 
TRAVEL EXPENSE 
RENT EXPENSE 
FUEL EXPENSE 
PROPANE 
EMPLOYEE BENEFITS 
HOUSING 
LAND LEASE 
TIRES 
ORGANIZATION EXPENSE 
FREIGHT 

TOTAL OPERATING EXPENSES $ 

OJ.>ERATING PROFIT (.LOSSl. $ 

OTHER INCOME 
SAIF DIVIDEND 

-w.c, DISPOSAL FEES 
HORTON OVERCHARGE 

TOTAL OTHER INCOME 

OTHER EXPENSE 

$ 

INTEREST EXPENSE $ 
' BEF HAUL!NG ASH 

STATE EXCISE TM 
-W.C. HAULING i 
-W.C, LABOR . 

· W.C, CAT WORK . 
-W.C. SUPERVISION' 

DEPRECIATION EXP~NSE 
ORGANIZATION EXP, 

TOTAL OTHER EXP.ENS~ $ 
i 

NET PROF!T (LOSSL ! $ 
I 

$ 
QUARTER 

% 

57,179.57 
32,396,66 

790.32 
90,366.55 

16,147.13 
l,388,85 
l,038.98 
6,130,71 

48,01 
926,02 
729.00 

24.85 
2,042.69 
1,154.39 

340,00 
178,20 

5,324.00 
15.10 

750,00 

268.39 

750,00 
1,350.00 
1,494,92 
(134,00) 

39,967.24 

50,399,31 

2,145,50 
6,501.00 
8,646.50 

1,081,30 
600,00 
10.00 

1,525,00 
2,550,00. 
1,625,00 

675,00. 
28,195,00 

272.00 
36,533,30 

22,512,51 

63,3% $ 
35,9 

0.9 
l00.0% ... $ 

17.9% $ 
1,5 
1.1 
6,8 
0,1 
1,0 
0,8 
0,0 
2.3 
1,3 
0.4 
0.2 
5,9 
0,0 

0,8 

O,B 
1,5 
1,7 
0,1 

44.2% $ 

55.8% $ 

2,4 
7.2 

$ 

. 9,6% $ 

1. 2% . $ 
0,7 
0,0 
1.7 
2,B 
l,B 
0,7 

31.2 
0,3 

40,4% $ 

24,9% $ 

YEAR-TO-DATE ( 
$ % . 

2-28,409.21 
71,450.78 
1,104.08 

*3oo,964.o7 

65,868.0S 
6,580.21 
1,639.16 
2,941,03 

58.01 
3,527.90 
1,804.00 

241.25 
7,270.02 
2,432,00 

360.00 
178.20 

17,303,00 
85.84 

235.00 
750.00 

16.09 
8 97. 38 
600.00 

2,9.70,00 
5,400,00 
3,767.53 

353.92 
125,278.63 

175,605.44 

85,00 
9,855,19 
6,501..00 

' 16,441.19 
• 

56,636,96 
2,400,00 

10,00 
6,100.00 

10,200,00 
6,500,00 
2,700,00 

11.2,780,00 
540.00 

197,866.96 

75.9% 
23.7 

0,4 
l00,0% 

21.9% 
2.2 
o.s 
1. 0 
0,0 
1,2 
0,6 
0,1 
2,4 
0,B 
0,1 
0,1 
5,7 
o.o 
0,l 
O"? o ,r 
0,3 
0.2 
1.0 
1,8 
1,3 

0,1 
,4f ,6% 

58,4% 

0,0% 
3,3 
2.2 
5.5% 

18.8% 
0,8 
0,0 
2,0 
3.4 
2 o\_, 

37.5 
0.2 

65.7% 

< 5;740.33l , 1.9% 
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Department of Environrnental Quality 
SOUTHWEST REGION - Coos Bay Branch Office 

Attachment B 

490 NORTH SECOND STREET, COOS B/\Y, OREGON 97420 PHONE (503) 269-2721 

Pete Smart, President 
Brookings Energy Facility 
Post Office Box 1240 
Brookings, Oregon 97415 

October 22, 1984 

RE: AQ-Curry County 
Air Contaminant Discharge 
Permit No. 08-0039 

As you are aware, on September 14, 1984 the Environmental Quality Commis
sion approved a 1nodified variance for the BrookingG Energy Facility. An 
addendum to the Air Contaminant Discharge Permit for the Facility will be 
issued shortly to reflect the variance conditions. 

Alternative 2, as adopted by the Connnission, allov1s for manual recording 
of incinerator temperatures for a period of one year. At the ·end of that 
year, the variance will be re-evaluated by the Com1nission. As described 
on Page 5 of Agenda Item J, September 14, 1984, the staff report regarding 
your variance, Alternative 2 requires that the temperatures be recorded 
at fifteen-minute intervals during co1nbustion of waste, except during 
warm-up, when the recording interval is to be five minutes. Since the 
variance went into effect upon approval by the Commission, manual tempera
ture recording should have cou1menced immediately and should now be in 
practice. 

The enclosed form is to be used for t.he required ten1perature recordings. 
As noted on the form, a copy of each completed form must be maintained at 
the Brookings Energy Facility until further notice, These forms shall be 
available for inspection by authorized Department personnel at all times. 
The original copy of each completed form shall be sent to the Department 
by the fifth day of the following month, Directions for completing the 
form are included on the temperature record. 

If you have questions on the conditions or requirements of the varia11ce, 
please contact our office. 

~J.~/~~ 
Ruben Kretzschmar 
Branch Manager 

RK:dmr 
enc ls 
cc: Air Quality 

Southwest Region Office 
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LLoyd lfostow 

c· Llti'.UUl\lNU-~) t.Nt.ittUY. tfAVlLl'l'Y 

Box 1240 
Brookings, OR 97415 

Dept, of Environmental Quality 
Box 1760 
Portland, OR 97207 

Dear Sir: 

( 
~· 0 1) •• \)lJ n 

Attachment C 

November 9, 1984 

We have received your letter of October 25, 1984 with the proposed addendum 
to Air Contaminant Discharge Permit No. 08-00J9. You stated that the 
addendum becomes effective 20 days from the date of' the letter unless 
comments are received by the department. 

We do have some comments to make concerning the addendum. 'lie were appalled 
when we read the detail of the addendum. We were present at the E Q C meeting 
in Bend when the variance was granted. This addendum is net recognizable a's 
'!Iha t we thought was granted. We were not told of a lengthy staff report 
which included on Page 5 an "Alternative 2 11 • We received a letter from the 
Coos Bay office telling us of this "alternative 2 11 and how that it described 
our vai0 ianceo Why wasn't that information presented for our information 
at the meeting? If it had been we would have insisted that it be discussed 
then. We still do not know anything else of what is in the report. The 
requirements of recording temperatures at 11511 and 111511 minute intervals 
and for 11 2 hours" after the final charge of waste is loaded are unbelievable. 
These details successfully defeat the whole purpose of the requested 
variance. We had in mind something more like two recordings in the first 
hour· and then a recording every 2 hours until the last waste is loaded. 
Aryone who really knows what is involved i.n opera ti on of these incinerators 
could tell by a graph formed from those recordings what was going on. 

1Ve are hopeful that a compromise can be worked out with the staff. We can 
not even start to operate by those unworkable detailed rules. 

FS:tvs 
cc:Coos Bay Branch Office 

Curry County Conm1iss:loners 

Truly Yours~ 

,~A-"/ .....,_.,,,,A/>~ / :./.r ~- '/"/''<.,,.A:C-~ 
Pete Smart, President 
Brookings Energy Facility 



Permit Number: 
Expiration Date: 
Page 1 of 2 Pages 

AIR CONTAMINANT DISCHARGE PERMIT 

Department of Environmental Quality 
522 Sil Fifth, Portland, OR 97204 

Mailing Address: Box 1760, Portland, OR 97207 
Telephone: (503) 229-5696 

Attachment D 

08-0039 
2-1-89 

Issued in accordance with the provisions of ORS 468.310 

ISSUED TO: 

Brookings Energy Facility, Inc. 
PO Box 1240 
Brookings, OR 97415 

PLANT SITE: 

31 li of a mile off of Highway 101 
on Carpenterville Road, 
Brookings, Oregon 

REFERENCE INFORMATION: 

Enviromental Quality Commission 
action of September 14, 1984 

ISSUED BY DEPARTMENT OF ENVIRONMENTAL QUALITY 

~~ 
Fred Hansen, Director 

ADDENDUM NO, 1 

October 25. 1984 
Date 

In accordance with OAR Chapter 340, Section 14-040, Air Contaminant Discharge 
Permit No. 08-0039, Conditions 8 and 10 now read as follows: 

8. The permittee shall provide a record of the operating temperature of each 
unit as described below: 

a, The permittee shall maintain a written record of the temperature in 
the secondary chamber of each unit during the combustion of waste, 
starting at the time when the initial charge is loaded and continuing 
until at least 2.0 hours have elapsed since the final charge was 
loaded. Temperatures must be recorded at each incinerator at five 
minute intervals during warm-up and at fi.fteen minute intervals during 
the combustion phase. The record shall be maintained on forms 
provided by the Department, The original copy of each completed form 
shall be sent to the Department by the 5th day of the following month. 
A copy of the original shall be maintained at the plant site until 
futher notice and shall be available at all times for inspection by 
the authorized representatives of the Department. 



Permit Number: 
Expiration Date: 
Page 2 of 2 Pages 

08-0039 
2-1-89 

b. At a meeting on or before its first meeting after September 14, 1985, 
the Environmental Quality Commission will review the performance of 
the permittee under Cond.i.tion 8(a). At that time, the Commission may 
continue, alter, or revoke the variance from OAR 340-21-027(2), 
granted on September 14, 1984. A revocation of the variance would 
result in the permittee being required to install, calibrate, maintain 
and operate a continuous recording pyrometer for each incine1•a tor. 

'IO. Deleted. 

P08003.9A 
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Department of Environmental Quality 

VICTOR ATIYEH 
Governor 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE• (503) 229-5696 

Mr. Pete Smart, President 
Brookings Energy Facility 
PO Box 1240 
Brookings, Oll 971115 

December 10, 1984 

!lo: Air Contaroinant Discharge 
li'elrlllit No. OG-0039 

Having reviowCJd your letter of Novelllber 9, 1984 to ~lr, Lloyd Kostow, the 
Air Quality Division finds no reason to delay :!mplemmtation of ti1<1 
addendw~ to Air Cont\'Jminant fliacl·uu·ge l'errnH (llCD!') 00u0039 :1$11\Wd on 
October 25, 198!!, Failure to immediately implement the temperature 
l"<lQOl"ding requil"fllllG!l\:$ of the permit aclo:le1'1dum will be considered to be a 
permit violation by the Department. 

On Januar; 6 1 1984, ilf'ter a publi.c hearing was announced and conducted, the 
Envirol'ltlental Quality Commission (!!QC) adopted Oree;on lldministrativo Hule 
{OAR) 3110d21~0P.7(2), wh!ob requires the installation and opoNition of a 
C')ntinuous temperature rec·'.lrdar and operation ..,t, specified tei::1peFatures for 
each munio!pal waste incinorator in a coastal count.)'• On l!ay 25, 1984, 
ACDP 08-0039 for the Brookings Energy FacilHy (BEF) was renewed with the 
requirements for ma:!.nta.lning minimum operating temperaturea and installing 
temperature recorders, fl~ your request, on Sept<i."!l.lber 14, 19811, tile EQC 
granted BEF a tempora.ry variance from the te1~perature recorder re.:iuirement 
provided that temperature recording be Ql'.mducted manually nt 5 minute 
intervals dm•:i.ng warm-up and at 15 minute tntervals during the combustion 
phase, 

A draft permit addendum ret'leot!ng the variance apprwal by the EQC waa 
sent to you on October 25, 1984. Your o?l!lmenta on the draft permit were 
received ori November 15, 19134, and have been reviem1!d by the Air Quality 
Division. You ac!mowlcdge that you we.re present at the Septembsr 111, 1984 
EQC meeting at which your variance request was considered. A partial 
transcription of the tape made during the EQC'o consideration of that 
request is enclosed. It clearly shove that the variance approved by the 
EQC requires that temperatures be recorded at 5 minute intervals during 
warm-up end at 15 minute interv11l0 during the combustion phase. A copy of' 
the ataJ'f report describing Alt.erruiti11e 2 was pro11ided for you, If you 
have not retained it for your files, an additional copy can be made 
available. 



. > ' 

Mr. Pete Smart 
December 4, 1984 
Page 2 

') 

Hr. ilul~1n Kretzschmar of the Cooa Day office of DEQ will be in contact with 
you to verify the cO!llpliance status of the Braol:ings EnerBY Facility, 
EnforoenJent action will be initiated by the Department if the facility is 
not found to be in oompl iance. If Y'>U no longer wish to conduot manual 
temperature recording, you do have the option '>f in::italline; tbe temperature 
recording equi P!llent 1•equired under OJ\ll 340-21-027 ( 2). 

FH1a 
AS833 
Enclosure 
cc: Environmental Quality Col!llllission 

Curry County Commissioners 
Coon Bay Branch Office, DEQ 
Southwest !legion Office, DEQ 
S:ll id W tA:.i ta Division, PEQ 
Air Quality Division, DEQ 

Frccl Hanoon 
Director 
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Attachment E 

Department of Environmental Quality 
SOUTHWEST REGION - Coos Bay Branch Office 
490 NORTH SECOND STREET, COOS BAY, OREGON 97420 PHONE (503) 269-2721 

Pete Smart~ President 
Brookings Energy Facilityl Inc. 
Post Office Box 1240 
Brookings, Oregon 97415 

John Mayea, Chairman 
Curry County Commissioners 
Post Off ice Box 746 
Gold Beach, Oregon 97444 

July 23, 1985 

CERTIFIED MAIL NO. P48968l.890 
RETURN RECEIPT REQUESTED 

RE: AQ-Curry County 
Brookings Energy Facility 
Permit No. 08-0039 
NOV-AQ-SWR/ C-·85-7 2 

On June 19, 1985, the Department conducted an inspection of the rnodular 
incinerators serving Brooki11gs Energy Facility, Inc. near Brookings, 
Oregon. The purpose of this visit was to assess the extent of cornpli.ance 
with the Air Contaminant Discharge Permit (ACDP) issued for this facility. 
The report prepared as a result of this visit is enclosed for your infor
mation and actlon. 

At the time of this inspection the two modular incinerators were function
ing in compliance witl1 the vlHltal opacity requirements contaJ_ned in tl1e 
Air Contaminant Discharge Permit. During this visit it was determined the 
facility i;vas not operating in compliance with other permit requirements, 
specifically: 

l) Upon inspe..::ting the n1unicipal garbage to be incinerated it was noted 
that medical laboratory waste was commingled with the refuse. These 
potentially pathogenic wastes are expressly prohibited in Schedule A(l) 
of the Sol ld Waste Disposal Permit (No. 321) issued for this facility, 
as well as ACDP Con<lition 9. i.Je require that your company take the 
appropriate action to ensure these Vlastes are not disposed of at 
this site; 

2) A review of the monitoring reports indicates initial start up tempera
tures are not being met pursuant to Special Condition 7(a). Initial 
start up ti~:mperatures prior to the initial charge of wastes and for 
t11e first 30 minutes of incineration are significantly less than the 
required J.600°F for 1 second in the secondary chamber. 

In the past you have contended this permit condition cannot be met due 
to your met:hod of operation and the physical limitations of incinera
tors. The Department has taken your posit ion on this SllUl.<!: teflr<tft9ili'Afoll~l.l"•, 

advisement, and is currently evaluating the fea~ll[l,ri\tT~J~ll~~ ,.g ~~J 

00 JUL :i, .' 198:1 

AIR ClUAIJD( (,ONTROL 
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Brookings Ener~y Facility, Inc. 
Curry County CL)mn1i0sione.rs 
July 23, 1985 
Page 2 

( 

requirement:. Until a final determination is made this per1nit condi
tion re1nains in effect. Therefore, ·we require your company make 
every possLble effort to comply with the condition; 

3) At the time of this inspection the two consumat CS-1200 incinerators 
i;vere f11nctioning at the required te.tnperature in the secondary chamber.. 
We note, however, that a review of the facility's monitori.ng records 
reveals the facility is not in compliance: \Vith this requirernent during 
the extended start-up phase of the burn. 

ACDP Special Condition 7(G) states, "For the period beginning 30 
minutes after the initiaJ charge of ·wastes to the tixne of final charge, 
l800°F for l second or 1700°F for 2 seconds. . " Because of the . 
extended start phase the required temperatures are not being n1et unti 1. 
three or four hours after the initial charge; 

4) Special Condition 7(c) of your ACDP states, "For a 2 bour period after 
the final charge of waste, 1600°F for 1 second. 11 A revie\.;r of the 
company's handwritten documented temperature recordings reveals tbat 
tht:: last temperature recording is for the final charge of r.1unicipal 
garbage into the incinerator. After the final charge the ten1perature 
recordings stop. Therefore, it is not possible t.o assE~ss compliance 
\Vith this condition due to insufficient 1nonltoring. In order to pro
vide the necessary data to determine compliance with this condition 
additional monitoring is necessary. You are required to continue 
logging temperature recordings for two hours after the final charge 
to ensure compliance with this condition. 

On September 14, 1981" the Environmental Quality Commission (EQC) 
granted your co1npany a one-year variance from continuous recording 
pyrometer requirements contained in Condition 8 of the ACDP. We 
i;vould ljke to take this opportunity to point out that the variance 
is a limited duration exception that expires September 14, 1985. 
During th( regularly scheduled meeting of the Environ1nental Quality 
Commission to be held in Bend, Or-egon, on September 27, 1985, the 
Commission will review lhe status of your variance. At that time, 
the EQC n1ay continue, alter, or revoke the variance that v-1as granted 
Septe1nber 14, 1984. If you have questions or comrnents on the variance 
please contact Wendy Sims of our Air QtJality Division in Portland. 
\o/ritten cc;mrnent:s must be received by the Department. prior to August 23, 
1985, for inclusion in the staff report to the Co1nmission. 

A reinspection of the facility will be schedule within the next 30 to 60 
clays to assess the c.01npliance status on the above iten1s. 
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Brookings Energy Facility, Inc. 
Curry County Commissioners 
July 23, 1985 
Page 2 

In the event questions arise on the above, or the Air Contanminant 
Discharge Permit, please feel free to contact this office for assistance. 

BAH:dmr 
encl 
cc: Air Qualicy Division (Sims/Kostow) 

Southwest Region (Gary Grimes) 

Sincerely, 

. -~~~tf i(lLllifn~-~ o/uc~t Hammon 
fnvironmental Analyst 
\ 
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STAIE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL OUAI.III 

TO: 

SUBJECT: 

File 08-0039 

Wendy ~~ 

Brookings Energy Facility Meeting 

Attachment F 

INTEROFFICE~ 

DATE: August 26, 1985 

On August 12, 1985, Bruce Hammon (CBBO) and I met in Coos Bay with Pete 
Smart and T. v. Skinner of B.E.F., John Coutrakon, attorney for B.E.F., and 
Doug Horrie, an interested party attending on behalf of B.E.F. The meeting 
was arranged in.response to a request by Mr. Coutrakon and to facilitate 
preparation of a staff report on the B.E.F. ACDP variance. 

A N.O.V. was issued to B.E.F. on July 23, 1985. The violations cited dealt 
primarily with failures to operate at the required temperatures and to 
properly maintain the required temperature logs. 

Three main topics were discussed at the meeting: the planned conversion 
of the incinerators to energy recovery and electricity production, the EQC 
review of the variance in September, and the justification for~implioations 
of OAR 340-21-027. Since B.E.F. personnel and Department staff had pre
viously discussed the vast majority of what was discussed in this meeting, 
the primary benefit was the familiarization of Mr. Coutrakon with the 
issues. 

On the planned energy conversion, Mr. Smart referred us to Tom Bradley. 
Mr. Bradley was hired by B.E.F. as a consultant on the energy recovery 
retrofit. While we had requested that Mr. Bradley be asked to attend, his 
participation apparently was not possible given the short notice on which 
the meeting was set up. In a July 17 discussion with me, Mr. Bradley 
stated that the power contract had been secured, temperature recorders were 
on order, and numerous maintenance deficiencies at the facility had been 
corrected. One problem he had detected and corrected was a burned-out pump 
in the fuel line for the secondary chamber of Unit #1. The length of time 
the unit had been operating without auxilliary fuel, which is essential 
under certain conditions for temperature control, was not determined. Mr. 
Bradley also traced the slagging problems in the ash removal rams to the 
method of operation of the incinerators. 

The one-year variance to allow manual, rather than automatic, temperature 
recording is due to be discussed at the September 27 EQC meeting. Bruce 
and I strongly concur that the Department should recommend that the 
variance be terminated. Our position is based upon the reasons the 
Department originally recommended that the variance request be denied, 
compounded by the failure of the B.E.F. staff to meet the permit 
requirements under the variance. 
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Mr. Smart confirmed that temperature recorders had been ordered. However, 
he apparently does not intend to use the recorders in lieu of seeking 
further relief from the OAR 340-21-027. The recorders were ordered by Mr. 
Bradley as part of the energy recovery conversion, not to comply with the 
regulation. 

The bulk of this 2 1/2 hour meeting was spent in discussions of OAR 340-21-
027. Mr. Coutrakon and Mr. Horrie were interested in the teohni-0al basis 
for the rule. Discussion topics included the need for control of toXic 
organic emissions, the temperature required for control, the merit of 
allowing increased total particulate emissions at the required temperature 
in coastal areas instead of lower particulate emissions without temperature 
restrictions, the "trade-off" between toXics control and increased 
auxilliary fuel usage, and more. Mr. Coutrakon requested written 
documentation of the need for the 1800°F requirement. Very little of this 
information is contained in the staff report for the rule adopted on 
January 6, 1984. I invited Mr. Coutrakon to review the extensive 
collection of material we have in the Air Quality office. It is 
unfortunate that a review of the need and methods for toxics control was 
not prepared during the rulemaking process. 

Mr. Smart and Mr. Skinner rehashed their complaints on the manner in which 
the rule and variance were adopted. However, B.E.F. was provided with the 
appropriate public notices and rulemaking packages. Both Mr. Smart and Mr. 
Skinner attended the EQC meeting at which the variance was granted and 
discussed the meaning of the variance afterwards with T. R. Bispham and 
myself. Any fault attributable to these complaints does not seem to lay 
with the Department. 

Mr. Smart adamantly maintained that he should be allowed to operate under 
the provisions of the original ACDP issued for B.E.F. in 1979. In support 
of his position, he cited the improvement over the former practice of open 
burning Curry County's garbage and the Department's continued authorization 
of open burning elsewhere, particularly at Powers. Mr. Smart also rei ter
ated his contention that his units are unable to achieve the 1800°F speci
fication when burning the waterlogged garbage typical of the winter months. 
Repeating a suggestion made last year, we requested that Mr. Smart document 
this condition by presenting a record of the waste handled, auxilliary fuel 
use, and secondary chamber temperature during a low temperature burn. 

Mr. Smart would lil<e to raise these issues with the EQC with the apparent 
intention of obtaining permanent relief from any requirements to operate 
above 1600 F or record temperatures. However, the staff does not view the 
costs of complying with the regulation, principally increased expenditures 
for auxilliary fuel, as outweighing the benefits of compliance. 
Accordingly, it will be recommended in the forthcoming staff report that 
the current variance be revoked and that B.E.F. be required to comply with 
OAR 340-21-027. In addition, if B.E.F. does operate as planned as an 
energy recovery facility, the 18oo°F temperature required by the rule will 
become essential for proper operation of the boiler. 

WLS:s 
AS1630 
co: B. A. Hammon, CBBO 

T. R. Bispham, AQD 
L. Kost ow, AQD 
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Dear Mr. Hansen: 
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As you are undoubtedly aware, as a result of our recent 
correspondence a meeting was held in Coos Bay on August 
12, 1985. Those in attendance were Bruce Hammon, Wendy 
Sims, Pete Smart, T. V. Skinner, their employee Doug, 
and myself. 

I felt the meeting was productive in learning of the 
concerns of your department as well as "honing-in" on 
issues which concerned my client. There were undoubtedly 
a few rough edges exposed in the meeting; however, as a 
whole, I was appreciative of your personnel taking the 
time to meet with us. 

As indicated in my prior correspondence to you, my client 
wished to submit a list of statements and concerns for 
consideration of the Commission regarding suggested modi
fications of the present permit so that the operations of 
my client's facilities could realistically meet the rules 
and guidelines. Both Mr. Hammon and Ms. Sims felt that 
the only issue which should be presented to the Commission's 
meeting in September be that involved with the variance 
previously granted, and due to expire, in reference to the 
pyrometers. 

My clients' are quite concerned with the requirements contained 
within OAR 340-21-027. Section 1 thereof pertains to both 
particulate emissions and minimum exhaust gas temperatures; 
and, Section 2 deals with pyrometers. Mr. Hammon and Ms. Sims 
felt that these were separate issues, which should be consid
ered separately by the Commission; however, I and my client 
believe that the issues are interrelated and should be presented 
together. 
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Therefore, my client would request that the consideration 
of the pyrometer variance which is set on the agenda at 
this upcoming Commission meeting be tabled and considered 
at a future Commission meeting when both my client and the 
DEQ can present a position on the particulate emission and gas 
temperature requirements. I believe it a fair statement 
that all parties felt that this latter issue could not be 
researched or prepared in time to be presented at the 
September Commission meeting. 

By this letter, my client does desire to formally be put on 
the agenda of an upcoming Commission meeting to consider 
the nature and application of OAR 340-21-027, .in general and 
in reference to the facility at Brookings Energy Facility in 
Brookings, Oregon. I am requesting some information from 
Ms. Sims which will help me in analyzing the contents of that 
rule and its inclusion in the present permit. The above 
referenced request for a set-over of the pyrometer requirement 
determination is not for the purpose of delay but simply to 
present in an all encompassing fashion all concerns which we 
have with the requirements under OAR 340-21-027. 

JRC:alb 
cc: Client 

B,J?'\lce Hammon 
l/VJendy Sims 

Very truly yours, 

COUTRAI\ON & BABIN, P.C. 's 

John R. Coutrakon 
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COUTRAKON & BABIN 
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ATTORNEYS AT LAW 

August 15, 1985 

Senior Environmental Engineer 
Air Quality Division 
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P. 0. Box 1760 
Portland, OR 97204 

( Attachment H 

P.O. Sox 1600 

(517 CHETCO AVENUE) 

BROOKINGS. OREGON 

97415-0600 

TELEPHONE 

{503) 469·5331 

Re: Brookings Energy Facility/Air Contaminant 
Discharge Permit 

Dear Ms. Sims: 

Thank you for meeting with us last Monday. Enclosed please 
find a copy of a letter to Mr. Hansen which I have this 
day written. 

As we somewhat discussed at our meeting, I would be most 
appreciative if you could send me some information. Speci
fically, would you please forward the source docu.ments and 
data in reference to provision number 6 of the permit (and 
as such pertains to the attached plant-site emissions detail 
sheet). I would like to review your reference material in 
formulation of this data, including what is stated thereon, 
being the 3/81 source test at Bandon and the A.P.-42. 

Could you also forward to me any reference documentation 
detailing what standards or guidelines your department uses 
in setting forth permissible emission standards, whether in 
general or in particular in reference to the Brookings Energy 
Facility, indicating the standards for acceptable minimum 
levels of pollution emissions. 

Any information you can send me on the background of the 
development and drafting of OAR 340-21-027 would be helpful 
and appreciated. 

As indicated in my letter to Mr. Hansen, my client would desire 
to present to the Commission a proposal for either modification 
of the rule or a reasonable variance therefrom as befits the 
specific circumstances of the Brookings Energy Facility; 
however, we are certainly open to dialogue and, if at all possible, 
would like to see if this matter can be resolved be~~rn~~o~?~ 
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( 

office and my office to resolve the problems we are having, 
which of course, would govern to a large degree what matters 
would need to be presented to the Commission. 

Very truly yours, 

cou , P~C. 1 s 

JRC:alb 
cc: Client 
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Mr. John Coutrakon 
Coutrakon & Babin 
P. O. Box 1600 
Brookings, OR 97415 

Dear Mr. Coutralr.en: 

August 22, 1985 

Rs: Air Contaminant Discharge 
Permit No. 08-0039 

In reeponss to your letter to me of August 15, 1985, I am enclosing some of 
the requested infor~~t:l.on, I am sending this now, rather than delaying a 
more detailed response, eo as to facilitate your preparation for the September 
27, 1985 EQC meeting, 

Please find enclosed the following items: 

1. Summary, March 1981 source test on Consumat CS-2000 incinerators at Bandon, 
Oregon. 

2. AP-42 emission factors for refuse incinerations. 

3. Relevant portions of OAR Chapter 340 (latest version). 

4. Agenda Item No. P, October 7, 1983, EQC Meeting, 

,\ 5. Agenda Item No. F" January 6, 198!;, i::QC Meeting. 

\ The OAR are the primary standards the Department uses in setting emission limits. 
Authority for these rules is derived principally from ORS Chapter 468. In 
addition to the rule being questioned by Mr. Smart, two rules which are parti
cularly applicable to B,E,F. are: OAR 340-20-001, Highest and Best Practicable 
Treatment and Control Required, and OAR 340-20-300 to -310, Plant Site Emission 

· Limits, Ambient Air Quality standards are specified in Division 31. 
\ 
\J;n addition to sending a copy of the background documents on OAR 340-'21-027, 
I'· will be referring your request to Mr. Pete Bosserman of the Planning and 
Development Section, Air Quality Division. He may be able to provide you with 
additional material. 

Ae I stated at our meeting on August 12, the Department hae an extensive amount 
of information regarding toxic organic emissions from municipal solid waste 
incineration and the need to maintain proper pemperaturee/gae residence times. 
This includes technical reports and tset results on emissions from other incin
erators, background information of polychlorinated dibenzo-p-dioxins and di
benzofurane, health effects reports, and EPA and other government agency reports 
on· incinerator emission controls. Since it :I.a not possible to provide ell 
9'f this to you without incurring significant expenses for photocopying end 

. 'staff time, I again urge that you or an associate review this material et our 
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office in Portland, The single document which may be of greatest use to you 
is !!! Pollution Control .!!.!:. ~!!!!!.!!! Recovery Facilities, published May 24, 
1984 by the California Air Resources Board, CARB is sending a copy of this 
to you. 

Before closing, I would like to remind you that the regulations clearly require 
prior Department approval before any modifications are commenced which could 
affect emissions. (See OAR 340-20-155(2) - 175(1)~) From discussions with 
Mr. Tom Bradley, who is preparing the permit modification r~queat, I am concer
ned that these rules have already been violated as part of the energy recovery 
retrofit, The exact current status of the construction should be clarified 
and the permit modification request submitted post haste, 

Please contact me if you have any questions on these topics, 

WLS:ahe 
Attachments 

cc: Mr. Pete Smart, B. Ee F. 
Hazardous & Solid Waste Division, DEQ 
Coos Bay Branch, DEQ 
Pete Bosserman, Air Quality Division, DEQ 

Sincerely, 

Wendy L, Sims, P. E. 
Senior Environmental Engineer 
Program Operations 
Air Quality Division 
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Mr. John Coutrakon 
Coutrakon & Babin 
PO Box 1600 
Brookings, OR 97415 

Dear Mr. Coutrakon: 

August 30, 1985 

Re: ACDP 08-0039 

Attachment J 
(Draft) 

The Department is preparing a staff report to the Environmental Quality 
Commission on Brookings Energy Facility. The report will discuss activity 
relating to the facility during the period from the variance authorization 
on September 14, 1984 to the present, including your letter to me of 
August 15, 1985. This report will be presented at the September 27, 1985 
meeting of the Commission in Bend. 

As Mr. Hammon and Ms. Sims informed you, the purpose of the Commission 
action would be to review the one year variance allowing manual temperature 
recordi.ng. In authorizing the variance, the Commission requested that the 
Department present a review of the varj.ance at the end of the one year 
period. It would not be appropriate for the Department to defer the 
Commission review of the variance. 

The Department intends to present information related to the operation of 
the facility to the extent that it is indicative of the facility operation 
during the variance period. At this time, the Department intends to 
recommend that the Commission consider only the questions concerning the 
variance and defer any reconsideration of the Coastal Incinerator rules 
(OAR 340-21-027) to a later meeting. 

I understand that Ms. Sims has already responded to your request for 
information concerning the background for the Coastal Incinerator rules. A 
copy of the staff report for the September 27, 1985 Commission meeting will 
be sent to both you and the Brookings Energy Facility shortly. 

FH:s 
AS1668 

Sincerely, 

Fred Hansen 
Director 

~' 
I 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 
522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. N, September 27, 1985, EQC Meeting 

Request by Lang and Gangnes Corporation. dba Medply. for a 
Variance from OAR 340-21-015 and OAR 340-21-020. Boiler 
Visible and Particulate Emissions. and OAR 340-25-315(1llbl, 
Veneer Dryer Emission Limits 

Lang & Gangnes Corporation, doing business as Medply, owns and operates a 
plywood manufacturing mill at White City. The operation includes two 
boilers and four veneer dryers. The mill is located within the Medford
Ashland Air Quality Maintenance Area. The Department issued the current 
Air Contaminant Discharge Permit to Medply in July 1979. 

The company had maintained substantial compliance with the Department's 
regulations and the conditions and limitations of the Air Contaminant 
Discharge Permit until late 1983. Since that time there have been frequent 
violations of the regulations and permit conditions. The boiler stack 
visible emissions have been documented as exceeding the allowable 40 
percent opacity limit on approximately 20 separate days during 1985. This 
is indicative of possible continuous noncompliance. A particulate source 
test on boiler no. 2 in March 1984 demonstrated noncompliance with the 0.2 
gr/dscf emission limit. 

There was a violation from the newly installed veneer dryer (no. 4) in 1984 
and two recorded violations of the 20 percent maximum opacity limit from 
veneer dryer nos. 2 and 3 in August 1985. However, for the most part, the 
veneer dryer visible emissions have been in compliance with the standards. 
The company has historically been able to operate within the standards by 
the production practices of drying non-resinous veneers and proper dryer 
process control, such as temperature and drying time. 
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Several points need to be emphasized with respect to Medply. Air pollution 
from Medply has been and continues to be regulated under the Department's 
permit and enforcement authority. The emissions of concern at Medply, and 
for which the Department has taken enforcement action, are particulate 
matter, not carbon monoxide. The emissions from Medply do not have a 
measurable impact on Medford 1 s carbon monoxide problem. 

A summary of the violations and the 
Department follows: (Attachments I 
documents.) 

Date/Enforcement Action 

November 23 1 1983 
Notice of Violation 

February 3, 1984 
Notice of Violation 

April 9, 1984 
Notice of Violation 

May 15, 1985 
Notice of Violation 

June 4, 1984 
Notice of Violation and 
Intent to Assess Civil Penalty 

October 12, 1984 
Notice of Violation and 
Intent to Assess Civil Penalty 

January 24, 1985 
Notice of Violation and 
Intent to Assess Civil Penalty 

enforcement actions taken by the 
through IX are the complete enforcement 

Violation 

Installation of veneer dryer no. 4 
without filing a Notice of Construc
tion. 

Continued installation of veneer dryer 
no. 4 without Department authorization. 

Continued installation of veneer dryer 
no. 4 without Department authorization. 

Boiler no. 2 source test failed to 
demonstrate compliance. 

Installation of veneer dryer no. 4 
without filing a Notice of Construc
tion. 

1. Failure to submit a fugitive 
emission control plan and an 
operation and maintenance plan. 

2. Operating veneer dryer No. 4 
without emission controls and 
violation of opacity standards. 

Visible emissions from boilers exceeded 
40 percent opacity (five separate 
days). 
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Date/Enforcement Action 

March 4, 1985 
Penalty Assessment 

May 28, 1985 
Penalty Assessment 

Violation 

Penalty assessment of $3,050, 18 viola
tions: 

1. Constructing a "cinder-ash 
collector modification without 
first filing a Notice to Construct. 

2. Operating veneer dryer No. 4 
without emission controls in 
violation of opacity standards, 

3. Visible emissions from the boiler 
stack in excess of 40 percent 
opacity (eight separate days). 

Penalty assessment of $5 ,000 for: 

1. Visible emissions from the boiler 
stack in excess of 40 percent 
opacity (five separate days). 

2. Discharge of industrial wastewater 
to state waters without a permit. 

Lang and Gangnes Corporation has failed to either settle or appeal the 
penalty assessments. 

By the civil penalty cover letter of May 28, 1985, the Director requested 
that the Company meet with the Department in early June and be prepared to 
commit to a firm plan for bringing the plant into compliance. The subject 
meeting was held on June 14, 1985. The Department indicated that it is 
prepared to pursue whatever enforcement action is necessary to attain 
compliance but preferred to establish a mutually agreeable schedule which 
would expedite compliance attainment. The company reported that the 
ultimate solution is the purchase of steam from the Biomass One energy 
recovery plant (currently under construction) which will allow for the 
shutting-down of the boilers. Medply reported that contracts had been 
signed to allow the action. However, the company further pointed out that 
it is in severe financial difficulty, and unable to expend further monies 
for interim equipment to eliminate the violations or at least reduce the 
level of noncompliance. In light of this economic factor, the company was 
advised that further operation in non-compliance due to economic reasons 
could only be authorized by the Commission. 
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Lang and Gangnes Corporation has filed for reorganization under Chapter 11 
bankruptcy proceedings. It is expected that the Bankruptcy Court will 
review the disclosure statement possibly by December. The Department has 
requested the State Attorney General to file the Department's penalty 
assessments with the Bankruptcy Court. 

By letter dated June 21, 1985, (Attachment X), Lang & Gangnes Corporation, 
dba Medply, requested a time limited variance to allow operation of the 
boilers in excess of emission limitations contained in the permit and 
Department rules. They also requested a variance to allow a delay of the 
requirement to install controls on the veneer dryers. The variance is 
being requested for the reason that "strict compliance would be extremely 
burdensome financially, and in all likelihood would result in closing down 
of the plant or substantial curtailment. 11 

The Commission is authorized by ORS 468.345 to grant variances from 
Department rules if it finds that strict compliance would result in 
substantial curtailment or closing down of a business, plant or operation. 

Discussion 

Lang and Gangnes Corporation doing business as Medply continues to operate 
in violation of Department rules and permit limitations. The boilers 
continue to be in violation of the visible emissions (OAR 340-21-015) and 
particulate concentration rules (OAR 340-21-020) and the veneer dryers 
continue to have excursions in violation of the veneer dryer visible 
emissions rule (OAR 340-25-315). The exceedances are violations of the 
particulate standards. 

The company has requested a variance for the boilers until December 15, 
1985, at which time Medply would convert to a steam supply from the new 
Biomass One facility and the boilers would be permanently shutdown. The 
company has requested a variance from the veneer dryer visible emissions 
rule until March 31, 1986, at which time a scrubber would be installed on 
the veneer dryers. The need for the proposed variance is described in 
two letters from Douglas P. Cushing, attorney for Lang & Gangnes, dated 
June 21, 1985 (Attachment X) and August 20, 1985 (Attachment XI). 

Mr. Cushing states that the variance is necessitated by delays in the 
completion of the Biomass One facility and that requiring immediate 
compliance would be extremely burdensome financially and in all likelihood 
would result in closing down or substantial curtailment of the operation, 
affecting over 200 jobs. Furthermore, the Lang and Gangnes Corporation has 
filed for reorganization under Chapter 11 of the U.S. Bankruptcy Code. 

In the request for variance, Mr. Cushing stated that interim measures were 
being instituted to minimize emissions. These measures included the 
installation of a temporary scrubber on the boiler stacks and the shutting 
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down of veneer dryer 4. The Department has continued to observe the 
emissions from the facility, and, although emissions appear to be reduced 
on some occasions, emissions from the boilers generally continue at a high 
level with visible emissions frequently at the 80 to 100 percent opacity 
level (see photographs). 

Alternatives 

The Commission has the following alternatives: 

Alternative 1 

The Commission could grant a variance as requested by the Lang and Gangnes 
Corporation allowing the boilers to continue in operation with inadequate 
controls and in violation of emission standards until no later than 
December 15, 1985, and allowing the veneer dryers to continue in operation 
without controls and in violation of emission standards until no later than 
March 31, 1986. 

Alternative 2 

The Commission could grant a variance to the Lang and Gangnes Corporation 
allowing the boilers to continue in operation with inadequate controls and 
in violation of emission standards until no later than December 15, 1985, 
but deny a variance for the veneer dryers. By denying a variance for the 
veneer dryers, the Commission would be requiring the company to achieve and 
maintain compliance by process control methods including using non-resinous 
wood species and operating at lower drying temperatures. 

Alternative 3 

The Commission could deny the request for a variance by Lang and Gangnes 
Corporation and instruct the Department to take action to gain immediate 
compliance. Such action may include the assessment of further civil 
penal ties and/or the shutting down of the facility. 

If alternative 1 or 2 is adopted the Commission should require that interim 
control measures be implemented to reduce emissions as much as possible. 
These interim measures should include: 

1. Requiring proper operation and maintenance of the boilers to minimize 
emissions. 

2. Continuing to require operation of the temporary scrubber on the 
boiler stacks. 

3. Continuing to require that veneer dryer 4 not be operated. 
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Summation 

1. OAR 340-21-015 limits the visible emissions from fuel burning sources 
constructed prior to June 1, 1970, to no more than 40 percent opacity 
except for a period or periods aggregating less than three minutes in 
any one hour. 

2. OAR 340-21-020 limits the emission of particulate matter from any fuel 
burning equipment constructed prior to June 1, 1970, to 0.2 grains per 
standard cubic foot. 

3, OAR 340-25-315 limits the visible emissions from veneer dryers to a 
maximum of 20 percent opacity and an average of 10 percent opacity. 

4. The Lang and Gangnes Corporation facility in White City, doing 
business under the name of Medply, has been and continues to operate 
in violation of the regulations cited in 1 and 2. These violations 
result in excess emissions of particulate matter. 

5, Violations of the veneer dryer emission regulation, cited in 3 above, 
have been observed on some occasions. Compliance can be maintained by 
process control. 

6. The Lang and Gangnes Corporation has applied for a variance for the 
two boilers from OAR 340-21-015 and OAR 340-21-020 until December 15, 
1985, at which time steam would be received from the Biomass One 
facility and the boilers would be permanently shutdown. They have 
also applied for a variance for three veneer dryers until March 31, 
1986, at which time a scrubber would be installed. 

7. ORS 468.325 provides that the Commission may grant variances if it 
finds that strict compliance with the rule or standard is 
inappropriate because: 

a. Conditions exist that are beyond the control of the persons 
granted such variance; 

b. Special circumstances render strict compliance unreasonable, 
burdensome, or impractical due to special physical conditions or 
cause; 

c. Strict compliance would result in substantial curtailment or 
closing down of a business, plant, or operation, or; 

d. No other alternative facility or method of handling is yet 
available. 

Director's Recommendation 

Based on the findings in the Summation, it is recommended that the 
Commission grant a variance for the Lang and Gangnes Corporation facility 
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at White City, doing business under the name of Medply, from the boiler 
emission limitations for opacity (OAR 340-21-015) and particulate emission 
concentration (OAR 340-21-020). 

It is further recommended that the Commission deny the request for a 
variance for the veneer dryers from OAR 340-25-315 and require that 
compliance be maintained by process control until scrubbers can be 
installed. 

The variance for the boilers should be subject to the following conditions: 

1. The two boilers must be permanently shutdown at the earliest possible 
date prior to December 15, 1985. 

2. Interim control measures must be used to reduce boiler emissions to 
the greatest extent possible, including: 

a. Proper operation and maintenance of the boilers to minimize 
emissions; 

b. Continuing to operate and maintain the scrubber on the boiler 
stacks; and 

c. Keeping veneer dryer 4 shutdown. 

Attachments: I. 

L. Kostow:s 
AS1677 
229-5186 

II. 
III. 

IV. 
v. 

VI. 

VII. 

VIII. 
IX. 
x. 

XI. 

September 12, 1985 

_1~ 
Fred Hansen 

November 23, 1983, Notice of Violation 
February 3, 1984, Notice of Violation 
April 9, 1984, Notice of Violation 
May 15, 1984, Notice of Violation 
June 4, 1984, Notice of Violation and Intent to Assess 
Civil Penalty 
October 12, 1984, Notice of Violation and Intent to 
Assess Civil Penalty 
January 24, 1985, Notice of Violation and Intent to 
Assess Civil Penalty 
March 4, 1985, Notice of Assessment of Civil Penalty 
May 28, 1985, Notice of Assessment of Civil Penalty 
June 21, 1985, Letter requesting variances, Cushing & 
Haberlack, Attorney's at Law 
August 20, 1985, Letter, variance information from 
Cushing & Haberlack 
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()OVEflNOI\ 
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Department of Environmental Quality 
SOUTHWEST REGION 

-At tachme.n t I 
AgendB. Item N 
September 27, 1985 
EQC Meeting 

201 W. MAIN, SUITE 2-D, MEDFORD, OREGON 97501 PHONE (503) "176-6010 

Clyde Lang 
Lang and Gangnes Corp. 
dba Medp ly 
P.O. Box 2488 
White City, OR 97503 

Dear Clyde: 

November 23, 1983 

CERT I FI ED MA I L 
Return Receipt Requested 

RE: AO. - Jackson County 
Medply 
ACDP No. 15-0018 
NOTICE OF VIOLATION 
NOV-AQ-SWR/M-69-83 

As I explained to you on November 16, 1983, the new veneer 
dryer under construction west of the main bui !ding is being 
constructed in violation of your Air Contaminant Discharge 
Permit (ACDP). Your ACDP No. 15-0018 states under General 
Conditions: 

G3. The permittee shall: 

a. Notify the Department in writing using a Departmental 
11Notice of Construction 11 form, and 

b. Obtain written approval. 

before: 

a. Constructing or installing any new source of air 
contaminant emissions, including air pollution 
cont ro I eq u i pmen t, or 

b. Modifying or altering an existing source that may 
significantly affect the emission of air contaminants. 

Continued violation of your ACDP conditions after five days of 
the receipt of this letter wi I l result in enforcement action by 
this Department. The penalty for violation of the Rules and 
Regulations of the Department may consist of civil penalty action. 
This action could result in penalties of from $50 to $10,000 
for each day of violation. 

A review of your plant emissions indicates that the Plantsite 
Emission Limit (PSEL) is given as 36.0 tons per year of 
particulate. As the existing plant emissions are unknown at 
this time, it is important that this be determined because of 
the proposed dryer. 



.i 

Clyde Lang c- ( 
'. 

dba Medply 
November 23, 1983 
Page Two 

By not later than December 15, 1983, a source test program shall 
be developed and submitted to the Medford Office. This program 
shall include details of the source test, point sources to be 
tested, method and type ·of production controls to be used. Also, 
included in this testing shall be a minimum of the following 
sources: 

(3) Veneer Dryers 
(2) Wood-fired Boilers 
Al 1 Uncontrolled Cyclones 

Final results of this proposed testing shall be submitted to the 
Medford DEQ Office not later than February 1, 1984. Included with 
the final test results shall be detailed plans for the proposed 
veneer dryer controls. This shal 1 also include installation and 
final control dates. 

If you have any questions, please feel free to contact this office. 

Consultant 

LJ: fs 

cc: ~·. AQ Division 
Fred Bolton, Regional Operations 
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VICTOR ATIYEH 
COVEAt!OA 

Department of Environmental Quality 
SOUTHWEST REGION 

Attachment 1II 
Agen<lil I tem"No, N 
September 27, 1985 
EQC Meeting 

201 W. MAIN, SUITE 2-D, MEDFORD, OREGON 97501 PHONE (503) 776-6010 

Clay Gangnes 
Medply 
P.O. Box 2488 
White City, OR97503 

Gentlemen: 

February 3, 1984 

CERTI Fl ED MAIL 
Return Receipt Requested 

RE: AQ - Jackson County 
Medply 
ACDP No. 15-0018 
NOV-AQ-SWR/M-69-83 

On November 23, 1983 a "Notice of Violation" was sent to 
you for constructing a veneer dryer without first filing a 
"Notice of Intent to Construct".· This "Notice of Violation" 
and later correspondence included a requirement to source 
test the two boilers and two cyclones. This was scheduled 
by you for January 23 and 24, 1984. 

On January 20 you notified this office by telephone that the 
test was being postponed. This postponement was caused by 
failure to have the steamflow meters installed on the boilers 
as needed. During our conversation you indicated you would 
have a letter of explanation in this office the first part of 
the week of January 23, 1984. This letter was to include the 
folloviing items: 

1. The reason for postponing the source test (i.e. steam 
meter parts did not arrive). 

a. Date parts were ordered. 
b. Parts ordered from 
c. Expected date of arrival. 
d. lnstal lation time at plant upon arrival. 

2. Date of rescheduled source test. 

This information must be received by the Southwest Region Office 
in Medford not later than February 10, 1984. Failure to submit 
the requested information by this date wi 11 result in enforcement 
action by this Department. As was previously indicated, no 
further construction may be done on either the new No. 4 veneer 
dryer or the scrubber unti 1 this matter is resolved. 



'. 

Clay Gangnes 
Med ply 
February 3, 1984 
Page Two 

If you have any questions, please contact this office. 

LLJ:fs 

~n~}Y·1,..,,,._,,,,_ 

~ ack 
Environmental Consultant 

cc: Van l\ollias, Regional Operations 
~ AQ Division 



VICTOR ATIYEH 
oovrnNOf\ 

:JEO/l~0-601 

) 

Department of Environmental Quality 
SOUTHWEST REGION 

·Attachment III 
Agenda Item No. N 
S~ptember 27, 1985 
EQC Meeting 

201 W. MAIN, SUITE 2·D, MEDFORD, OREGON 97501 PHONE (503) 776-6010 

Clayton Gangnes 
Genera I Manager· 
Medply 
P.O. Box 2488 
Ylhite City, OR 97503 

Dear CI ay: 

Apr i 1 9 , 19 8 4 

RE: l\Q - Jack son County 
Medply 
ACDP No. 15-0018 
Notice of Violation 
NOV-AQ-SYIR/M-27-84 

I received your letter of April 2, 1984 of explanation of 
problems experienced on source testing the boilers on March 
29th and 30th. Your proposed schedule of not later than 
April 20, 1984 to complete the source testing of the sanderdust, 
natural gas boiler is approved. Please notify this office 
as soon as the exact date is determined. 

During my visit to the plant on Ma1·ch 29 and 30 I observed 
construction work being done on dryer #4. This is in violation 
of the Notice of Violation sent you on February 3, 1984. 
Continued construction activity will result in enforcement 
action by this Department. 

If you have any questions, please contact this office . 

LJ: fs 

cc:~ and 
Don Peters, AQ Division 
Enforcement Section 

. Jack 
Cons u 1 tan t 



VICTOR ATIYEH 
GOV(RNOR 

DEO/A0-601 

Department of Environmental Quality 
SOUTHWEST REGION 

Attachment IV 
Agenda Item No. N 
September 27, 1985 
EQC Meeting 

201 W. MAIN, SUITE 2-D, MEDFORD, OREGON 97501 PHONE (503) 776-6010 

Clayton Gangnes 
Medply 
P.O. Box 2488 
White City, OR 97503 

Dear Clay: 

May 15, 1984 

RE: AQ - Jackson County 
Medp l y 
ACDP No. 15-0018 
NOV-AQ-SWR/M-84-36 

The following are highlights from our meeting held on May 10, 
1984 at the Medford DEQ Office. Those in attendance were: 
Clay Gangnes, Medply; Gene Wellman and Ed Butchino, BWR and 
Associates; Dennis Belsky and Larry Jack, DEQ Medford. 

A. Source Testing Results (as shown in BWR Report) 

l. Boiler No. Sanderdust-Natu1-al Gas 

0. 104 gr/DSCF corrected to 12% mass emission of 
5.02 lbs/hr at 35,000 lbs/hr steaming load. 
3: l fuel ratio - sanderdust to N.G. for 28. 7 
million BTU's. Test Report shows compliance with 
0. I grain rule of OAR 340-21-020. 

2. Boiler No. 2 Hogged Fuel 

0.5 gr/DSCF corrected to 12% at 26,000 lbs/hr 
steam load. Boiler burning plytrim, 80% of catch 
being salts from fuel. Boiler not in compliance 
with DEQ 0.2 rule. 

BWR calculates that with removal of salts from fuel, 
emissions wi l I be 0. 169 gr/DSCF corrected to 12% with 
mass emission rate of 6.7 lbs/hr, similar to earlier 
source test. 

The company wi 11 correct the fuel salt problem as 
soon as possible and then re-source test the hog fuel 
boiler #2 by not later than November 15, 1984 for 
compliance. 

3. Cyclone No. 2 Hammer Hog System 

0. 112 gr/DSCF at mass emission rate of 4.20 lbs/hr based 
on 2080 hrs/yr. Cyclone #2 is meeting the grain loading 
and mass emission rate. 



Clayton Gangnes 
Medply 
May 15, 1984 
Page Two 

-'.'.'1. . i ). 

4. Cyclone No. 5 Sanderdust Bin System 

.,.., 

. '·,· 

0.063 gr/DSCF at mass emission rate of 0.36 lbs/hr. 
In compliance with rules. 

B. Medply proposes to replace the existing veneer dryer #3 
with new dryer being constructed. The old dryer wil 1 then 
be removed. This change will happen upon receiving Notice 
of Intent to Construct (NC) approval and after controls 
are i11stal led on the new dryer. 

C. Medply wi 11 go ahead with their plans to install the Fuller 
scrubber upon receipt of the Notice of Intent to Construct. 

D. Medply wi 11 complete and submit an Operation and Maintenance 
Plan and fugitive plan by May 31, 1984 to comply with 
OAR 340-30-043 to 045. 

E. The Department of Environmental Quality wi 11 process the two 
Notices of Intent to Construct upon receipt of a completed 
Air Contaminant Discharge Permit Application for the plant. 
Refer to John Odisio's letter of May 1, 1984. 

F. The Department of Environmental Quality is now processing an 
Intent to Assess a Ci vi 1 Penalty against Medply for continued 
construction of the veneer dryer after being notified to 
cease. 

G. As a result of this meeting, we are now considering you as 
the environmental contact for all related matters. This 
should eliminate reoccurrences of past lack of communication. 

If you have any questions, please contact this office. 

LJ: fs 

Si nce,rei. , 
?/ - __ / 

~.Jack 
Env· on men ta I 

, 
I 

Consultant 

attch. (1) Plot Plan 

cc: Van Kollias, Regional Operations (w/attch.) 
Don Peters thru Don Neff, AQ Division (w/attch.) 
BWR and Associates 
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Department of Environ1nenta! Quality 

Attachment V 
Agenda Item No. N 
September 27, 1985 
EQC Meeting 

522 S.~'IJ. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (5031 229-5696 

" Lang & Gangnes Corporation 
dba/Medply 
c/o Clyde E. Lang, Registered Agent 
8250 Agate Road 
White City, OR 97501 

June 4, 1984 

CERTIFIED MAIL NO. P 292 622 567 

Re: Notice of Violation and Intent 
to Assess Civil Penalty 
AQ-SWR-84-44 
Jackson County 

By letters dated November 23 1 1983, December 22, 1983, January 6, 1984, 
February 3, 1984 and April 9 1 1984, from the Department's Southwest Region to 
your company, the Department not' ou of certain violations of Air 
Contaminant Discharge Permit 1 - General Condition G3 of that permit 
requires you to notify the De ment in writing using a Department "Notice of 
Construction" form and obtaining written approval before constructing or 
installing any new source of air contaminant emissions, including air pollution 
control equipment, or modifying or altering an existing source. 

In November, 1983, your company began constructing a new veneer dryer without 
first filing a "Notice of Construction" and obtaining written approval from the 
Department. After filing a "Notice of Construction," you continued to construct 
that veneer dryer before obtaining Department's written approval. 

Because you violated the conditions of your permit, I am enclosing a notice 
warning you of the Department's intent to assess civil penalties should the 
violations cited therein continue or should any similar violation occur in the 
future. The air quality schedule of civil penalty provides a minimum penalty of 
$50 to a maximum of $10,000 for each day of each violation. 

I encourage you to frequently review the requirements and limitations of your 
Air Contaminant Discharge Permit and diligently comply with all the conditions 
set forth therein. 

Questions regarding this letter or the enclosed notice may be directed to 
Mr. Larry Jack of our Southwest Region office in Medford at 776-6010. 

FMB:b 
GB3491 .L 
Enclosure(s) 
cc: Southwest Region, Medford, DEQ 

Air Quality Division, DEQ 
Department of Justice 
Environmental Protection Agency 

Sincerely, 

~ -y;?.~ 
Fred M. Bolton 
Administrator 
Northwest Region 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 

4 

DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION AND 

5 

f 

9 

Department, 

v. 

LANG & GAllGNES CORPORATION, 
an Oregon corporation, 
DBAIMEDPLY 

Respondent. 

10 I 

INTENT TO ASSESS CIVIL PENALTY 
No. AQ-SWR-84-44 
JACKSON COUNTY 

11 This notice is being sent to Respondent, Lang & Gangnes Corporation, 

12 an Oregon corporation, doing business as Medply, pursuant to Oregon Revised 

13 Statutes ("ORS") 468.125(1) and Oregon Administrative Rules ("OAR") Section 

14 340-12-040(1) and (2). 

15 II 

16 On or about July 30, 1979, the Department of Environmental Quality 

17 ("Department") issued Air Contaminant Discharge Permit No. 15-0018 

18 ("Permit") to Respondent. The Permit authorized Respondent to discharge 

1) exhaust gases containing air contaminants including emissions from those 

20 processes and activities directly related or associated with a plywood 

21 manufacturing operation of less than 25,000 sq. ft. per hour and fuel 

22 burning equipment located at 8250 Agate ·Road, White City, Oregon, in 

23 accordance with the requirements, limitations and conditions set forth in 

24 the Permit. The Permit expired on April 1, 1984. At all material times 

25 cited herein, the Permit was and is now in effect. 

26 111 

Page 1 - NOTICE OF VIOLATION AND INTENT TO ASSESS CIVIL PENALTY GB3491.N 
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2 A. On or before November 16, 1983, Respondent began constructing or 

3 installing a new source of air contaminant emissions (veneer dryer) 

4 including air pollution control equipment, before first notifying the 

5 Department using a Departmental "Notice of Construction" form and obtaining 

6 written approval, in violation of Permit General Condition G3 and OAR 

7 340-20-030(1). 

8 B. On or about March 29 and 30, 1984, after filing a "Notice of 

9 Construction" but prior to obtaining written approval from the Department, 

10 Respondent continued to construct or install the above-described new source 

11 of air contaminant emissions, in violation of Permit General Condition G3. 

12 IV 

13 If five (5) or more days after Respondent receives this notice, the 

14 one or more violations cited in Paragraph III of this notice continue, 

'S or any similar violation occurs, the Department will impose upon Respondent 

16 a civil penalty pursuant to Oregon statutes and OAR, Chapter 340, Divisions 

17 11 and 12. In the event that a civil penalty is imposed upon Respondent, 

13 it will be assessed by a subsequent written notice, pursuant to ORS 

19 468.135(1) and (2), ORS 183.415(1) and (2), and OAR 340-11-100 and 

20 II I 

21 111 

22 I II 

23 I II 

24 111 

25 111 

26 111 

Page 2 - NOTICE OF VIOLATION AND INTENT TO ASSESS CIVIL PENALTY GB3491 .N 
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1 340-12-070. Respondent will be given an opportunity for a contested case 

2 hearing to contest the allegations and penalty assessed in that notice, 

3 pursuant to ORS 468.135(2) and (3), ORS 183, and OAR Chapter 340, Division 

4 11. Respondent is not entitled to a contested case hearing at this time. 

5 

6 

7 

~ ~./yfi 
te 

efj,,am.~Qfi~ 
Fred M. Bolton, Administrator 
Regional Operations, DEQ 

Certified Mail P 292 622 567 

TION AND INTENT TO ASSESS CIVIL PENALTY GB3491.N 
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Attachment VI. 
Agenda Item No.N 
September 27, 1985 
EQC Meeting 

• 

EC-1 

Department of Environmental Qualif!f-p~, 

10) ~.u:11~ u,''~,lli 1-m 
JL] 1 Ji I I ' I' ·~ ' LJ_, 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: (503) 229·5696 , ' 
1 

. ·, ·>0 ·" 

Lang & Gagnes Corporation 
dba/Medply 
c/o Clyde E. Lang, Registered Agent 
8250 Agate Road 
White City, OR 97501 

October 12, 1984 
AIR QUJHJ'IY ,C:Oi\!JROL 

CERTIFIED MAIL NO • 

Re: Notice of Violation and Intent 
to Assess Civil Penalty 
AQ-SWR-84-103 
Jackson County 

Your company has committed a number of violations of the Department's specific 
air pollution control rules for the Medford-Ashland air quality maintenance area 
and your air contaminant discharge permit. 

Those rules require veneer manufacturing plants to submit a fugitive emissions 
control plan to the Department by October 1, 1983. The rules also require all 
air contaminant discharge permittees to prepare and submit an operation and 
maintenance plan by October 1, 1983. Your company has failed to submit those 
plans. 

Other violations resulted from your operation of veneer dryer #4 on August 27, 
1984. You operated that dryer without first installing approved control 
equipment and demonstrating that the dryer can meet opacity standards. 

Because of your violations, I have enclosed a formal notice warning you of the 
Department's intent to assess civil penalties if any of the cited violations 
continue or similar violations occur after 5 days from your receipt of this 
notice. The air quality schedule of civil penalties provides for a minimum 
penalty of $50 to a maximum penalty of $10,000 for each day of each violation. 
To avoid the assessment of civil penalties, you must cease operation of veneer 
dryer 14 until you meet the rule requirements and receive the Department's 
authorization. In addition, within the next five days you must submit the 
required fugitive emissions and operation and maintenance plans to our Southwest 
Region office in Medford, Oregon. 

Questions regarding this notice should be directed to Mr. Larry Jack in Medford 
at 776-601 O. 

VAK:b 
GB3848.L 
Enclosure(s) 
cc: Southwest Region, DEQ 

Air Quality Division, DEQ 
Department of Justice 
Environmental Protection Agency 

Sincerely, 

~-m.~ 
Fred M. Bolton 
Administrator 
Regional Operations Division 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

Department, 

v. 

LANG & GAGNES CORPORATION, 
an Oregon corporation, 
DBAIMEDPLY, 

Respondent. 

I 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION AND 
INTENT TO ASSESS CIVIL PENALTY 
No. AQ-SWR-84-103 
JACKSON COUNTY 

This notice is being sent to Respondent, Lang & Gagnes Corporation, an 

Oregon corporation, doing business as Medply, pursuant to Oregon Revised 

Statutes ("ORS") 468.125(1) and Oregon Administrative Rules ("OAR") Section 

340-12-040(1) and (2). 

II 

On or about July 30, 1979, the Department of Environmental Quality 

("Department•) issued Air Contaminant Discharge Permit No. 15-0018 

("Permit•) to Respondent. The Permit authorized Respondent to discharge 

exhaust gases containing air contaminants including emissions from those 

processes and activities directly related or associated with a plywood 

manufacturing operation of less than 25,000 square feet per hour and fuel 

burning equipment located at 8250 Agate Road, White City, Oregon, in 

accordance with the requirements, limitations and conditions set forth in 

the Permit. The Permit expired on April 8, 1984. On May 24, 1984, 

Department received an application for renewal of the Permit from 

Ill 

1 - NOTICE OF VIOLATION AND INTENT TO ASSESS CIVIL PENALTY GB3848.N 
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19 

20 
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22 

23 

24 

25 

26 
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Respondent. At all material times cited herein, the Permit was and is now 

in effect. 

III 

A. From on or about October 1, 1983, through the present, Respondent 

has violated OAR 340-30-043 and OAR 340-30-045 in that Respondent has 

failed to submit a fugitive emissions control plan. 

B. From on or about October 1, 1983 through the present, Respondent 

has violated OAR 340-30-044 and OAR 340-30-045 in that Respondent has 

failed to submit an operation and maintenance plan. 

c. On or about August 27, 1984, Respondent operated veneer dryer #4 

before Respondent equipped that dryer with an emission control system 

approved in writing by the Department and capable of complying with OAR 

340-30-020(1J(a), (b), and (c) and before Respondent demonstrated and 

before the Department agreed in writing that dryer #4 was capable of being 

operated and is operated in continuous compliance with OAR 340-30-020(1)(b) 

and (c), in violation of OAR 340-30-020(2)(b) and (c).· 

D. On or about August 27, 1984, between the hours of 11 :36 a.m. and 

11:43 a.m., Respondent operated veneer dryer #4 such that the visible air 

contaminants emitted from the dryer stack exceeded an average operating 

opacity of 10 percent, in violation of OAR 340-30-020(1)(b) and Condition 7 

of the Permit. 

E. On or about August 27, 1984, between the hours of 11:36 a.m. and 

11:43 a.m., Respondent operated veneer dryer #4 such that visible emissions 

emitted from the roof vent located at the south end of the veneer dryer 

building exceeded a maximum opacity of 20 percent, in violation of OAR 

340-30-020(1)(c) and Condition 7 of the Permit. 
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IV 

If five (5) or more days after Respondent receives this notice, the 

one or more violations cited in Paragraph III of this notice continue, 

or any similar violation occurs,'the Department will impose upon Respondent 

a civil penalty pursuant to Oregon statutes and OAR, Chapter 340, Divisions 

11 and 12. In the event that a civil penalty is imposed upon Respondent, 

it will be assessed by a subsequent written notice, pursuant to ORS 

468.135(1) and (2), ORS 183.415(1) and (2), and OAR 340-11-100 and 

340-12-070. Respondent will be given an opportunity for a contested case 

hearing to contest the allegations and penalty assessed in that notice, 

pursuant to ORS 468.135(2) and (3), ORS 183, and OAR Chapter 340, Division 

11. Respondent is not entitled to a contested case hearing at this time. 

/0- /,;(- 'tf 
Date 

a...e w, ' '11-1~ e..tc;, 
Fred M. Bolton, Administrator 
Regional Operations, DEQ 

Certified Mail P 422 372 227 
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Department of Environmental Quality 

Attachment VII 
Agenda Item No. N 
September 27, 1985 
EQC Meeting 

522 S.W. FIFTH AVENUE, BOX 1760, PORTLANO, OREGON 97207 PHONE: 1503) 229-5696 

January 24, 1985 

e CERTIFIED MAIL NO. P 497 014 839 
Lang & Gangnes Corporation 
dba/Medply 
c/o Clyde E. Lang, Registered Agent 
8250 Agate Road 
White City, OR 97501 

Re: Notice of Violation and Intent 
to Assess Civil Penalty 
AQ-SWR-85-09 
Jackson County 
ACD Permit No. 15-0018 

Gary Grimes and I met with Clayton Gangnes in mid-November to review 
Medply's compliance status with the conditions of its air contaminant 
discharge permit, By letter of November 26, 1984, Mr. Grimes summarized 
the issues discussed at that meeting, The Department had hoped that 
following the meeting, Medply would be making immediate and substantial 
efforts to comply with all permit conditions. 

Unfortunately that is not the case. In late December and early January, 
the Department took various opacity readings on your boilers. The 
following results show that boilers 1.11 and #2 are operating in substantial 
noncompliance with the allowed emission limitations: 

Minutes of Average 
Date Boiler ID Observation Opacity (%) 

12-19-84 #1, sanderdust 13 50 
1-4-85 1.11, sander dust 10 77 
1-8-85 1.12, hogged fuel 12 51 
1-9-85 1.11 ' sander dust 15 67 
1-11-85 111 ' sander dust 10 72 
1-18-85 ii 1 ' sander dust 12 81 

The permit does not allow the maximum opacity of the boilers to exceed 40 
percent for more than 3 minutes in any one hour. The above opacity 
readings show that your company is greatly exceeding its emission 
limitations. 

A notice is enclosed warning you of the Department's intent to assess civil 
penalties should your boilers continue to exceed the emissions limits five 
(5) or more days after you receive this notice. You are liable for 
penalties of from $50 to $10,000 for each day of each violation. 
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The Department observed all four veneer dryers in operation on January 18, 
1985. It is possible that the extra steam demand created by the addition 
of the fourth dryer could be responsible for the excessive boiler 
emissions. 

Your earlier operation of veneer dryer #4 without proper controls and the 
Department's approval was the subject of an earlier Notice of Violation and 
Intent to Assess a Civil Penalty. Therefore, the Department will soon be 
considering a civil penalty assessment for your unauthorized operation of 
veneer dryer #4 on January 18th. 

Please realize that exceeding the boiler emission limits and the operation 
of veneer dryer #4 are separate violations, each subject to separate 
enforcement action including civil penalty assessments. 

If you have any questions, please contact Gary Grimes at 776-6010 or 
myself, toll-free at 1-800-452-4011. 

VAK:b 
GB4207 .L 
Enclosure(s) 
cc: Fred Hansen, Director DEQ 

Southwest Region, DEQ 
Air Quality Division, DEQ 
Department of Justice 
Environmental Protection Agency 

Sincerely, 

Fred M. Bolton 
Administrator 
Regional Operations Division 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 

4 

5 

6 

7 

8 

DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

Department, 
v. 

LANG & GANGNES CORPORATION, 
DBA/MEDPLY, 

Respondent. 

9 I 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION AND 
INTENT TO ASSESS CIVIL PENALTY 
No, AQ-SWR-85-09 
JACKSON COUNTY 

10 This notice is being sent to Respondent, Lang & Gangnes Corporation 

11 doing business as Medply, pursuant to Oregon Revised Statutes ("ORS") 

12 468.125(1) and Oregon Administrative Rules ("OAR•) Section 340-12-040(1) 

13 and (2). 

14 II 

15 On or about July 30, 1979, the Department of Environmental Quality 

16 ("Department•) issued Air Contaminant Discharge Permit No. 15-0018 

17 (•Permit•) to Respondent. The Permit authorized Respondent to discharge 

18 exhaust gases containing air contaminants including emissions from those 

19 processes and activities directly related or associated with a plywood 

20 manufacturing operation of less than 25,000 square feet per hour and fuel 

21 burning equipment located at 8250 Agate Road, White City, Oregon, in 

22 accordance with the requirements, limitations and conditions set forth in 

23 the Permit. The Permit expired on April 1, 1984. On May 24, 1984, 

24 Department received an application for renewal of the Permit from 

25 Respondent. The previously issued permit continues in effect under 

26 Department rules until the Department acts to approve or deny the renewal 
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application. At all material times cited herein, the Permit was and is now 

2 in effect. 

3 III 

4 A. On or about December 19, 1984, January 4, 9 1 11, and 18, 1985, 

5 Respondent caused, suffered, allowed or permitted the emission of air 

6 contaminants, which were equal to or greater than 40 percent opacity for a 

7 period aggregating more than 3 minutes in any one hour, into the atmosphere 

8 from Respondent's sanderdust boiler, in violation of Condition 4 of the 

9 Permit, OAR 340-21-015(3)(b) and ORS 468.315(2). 

10 B, On or about January 8, 1985, Respondent caused, suffered, allowed 

11 or permitted the emission of air contaminants, which were equal to or 

12 greater than 40 percent opacity for a period aggregating more than 3 

13 minutes in any one hour, into the atmosphere from Respondent's hogged fuel 

14 boiler, in violation of Condition 4 of the Permit, OAR 340-21-015(3)(b) and 

15 ORS 468.315(2). 

16 IV 

17 If five (5) or more days after Respondent receives this notice, the 

18 one or more violations cited in Paragraph III of this notice continue, 

19 or any similar violation occurs, the Department will impose upon Respondent 

20 a civil penalty pursuant to Oregon statutes and OAR, Chapter 340, Divisions 

21 11 and 12. In the event that a civil penalty is imposed upon Respondent, 

22 it will be assessed by a subsequent written notice, pursuant to ORS 

23 468.135(1) and (2), ORS 183.415(1) and (2), and OAR 340-11-100 and 

24 340-12-070. Respondent will be given an opportunity for a contested case 

25 Ill 

~ Ill 
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1 hearing to contest the allegations and penalty assessed in that notice, 

2 pursuant to ORS 468.135(2) and (3), ORS Chapter 183, and OAR Chapter 340, 

3 Division 11. Respondent is not entitled to a contested case hearing at 

4 this time. 
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26 

/- .;?;/- l? J._.. 
Date 

~Yn-~,..MA. 
Fred M. Bolton, Administrator 
Regional Operations, DEQ 

Certified Mail P 497 014 839 
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Department of Environmental Qua/it; 

Attachment VIII 
Agenda Item No.N 
September 27, 1985 
EQC MEeting 
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0::~2 3.}o'. FIFTH MVENLE, BOX 1760. PORTLAND, OREGON 9"/207 PHO[\'E. !50J) 229-S69G 

Lang and Gangnes Corporation 
dba/Medply 
C/O Clyde Lang, 
Registered Agent 
8250 Agate Road 
White City, OR 97501 

CERTIFIED MAIL NO. P 610 638 521 

Re: Notice of Assessment 
of Civil Penalty 
AQ-SWR-85-15 
Jackson County 

Lang and Gangnes Corporation has operated a plywood manufacturing facility 
in White City, Oregon under permit from this Department since 1979. 
Operation of your plant under this Department's permit proceeded with few, 
if any, violations until 1984. Before 1984 you operated three veneer 
dryers. In 1984 you purchased a fourth veneer dryer (#4) and proceeded to 
install it without prior permission of the Department. 

The air pollution control strategy that you had been operating under 
precluded the drying of resinous species of wood, including Douglas fir. 
It appears that you have accelerated your use of Douglas fir veneer in your 
operation, without regard to the change in emissions that would develop and 
the subsequent need to add on external·pollution controls. 

The Department approved your application to operate veneer dryer #4 on 
June 5, 1984 contingent upon discontinued use of veneer dryer #3 1 and 
compliance w.ith all applicable laws, regulations, and permit conditions. 
By separate letter dated June 5, 1984, the Department also approved the 
installation of veneer dryer pollution control equipment. This equipment 
has not been installed to date. Department rules require emission offsets 
for any new emission increase over 5 tons/year in the Medford-Ashland 
non-attainment area. yr·1r failure to discontinue your use of veneer dryer 
#3, while using veneer dryer #4 has violated the of.fse1; requirement and 
worsened the Medford-White City area's ambient air quality situation. 

Consequently, during the past nine 'months, this Department has been forced 
to issue Lang and Gangnes Corporation three Notices of Violation and Intent 
to Assess Civil Penalty for violations of your air contaminant discharge 
permit and Oregon regulations for the Medford-Ashland Air Quality 
Maintenance Area. These Notices were AQ-SWR-84-4!1, issued on June 4, 198ll; 
AQ-SW!l-84-103, issued on October 12, 1984; and AQ-SWR-85-09, issued on 
January 24, 1985. Each informed you that you would be assessed a civil 
penalty if violations similar to those cited continued. 

Notice l!o. AQ-SWR-84-44 informed you that construction or installation 
of new sources of air contaminant emissions, including air pollution 
control equipment, ·requires prior approval by the Department. Your 
March. 1984 installation of veneer dryer 114, laclcing such approval, violated 
Condit.ion G3 of your air contaminant discharge permit. On February 5, 
1985, your construction of a •cinder-ash collector• was observed at the 
plant; this similarly lacked prior Departmental approval. This also is a 

~ _)f ·::: \ 
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violation of Condition G3 of your permit. For this violation, I have 
assessed a civil penalty of $150 in the attached Notice. 

Notice No. AQ-SWR-84-103 informed you that your August 1984 operation of 
veneer dryer #4 before equipping it with an emission control system 
approved in writing by the Department and capable of complying with Oregon 
Administrative Rule (OAR) 340-30-020(1)(a),(b) and (c), and before 
demonstrating and before the Department agrees in writing that it is 
capable of' being operated and j.s operated in continuous compliance with OAR 
340-30-020(1)(b) and (c), was a violation of' OAR 3!10-30-020(2)(b) and (c). 

Though you still have not equipped veneer dryer U4 with an approved 
emission control system or demonstrated its ability to continuously comply 
with applicable rules, veneer dryer 114 was observed in operation on 
January 4 1 January 18 1 January 30, February 8 1 February 12, February 13, 
February 14, February 15, and February 19, 1985. This is a violation of 
OAR 3110-30-020(2)(b) and (c). Two of' these violations, those of January 4 
and January 18, 1985 1 occurred during air stagnation advisory periods 
called by the National )leather Service for the Medford-White City area. 
You have on several occasions operated all of your veneer dryers, #1, #2, 
#3, and #4, without any controls whatsoever, a blatant violation of 
Departmental rules. For each observed day of your operation of veneer 
dryer #4, I have assessed a civil penalty of $100 for a total of $900. 

Notice No. AQ-SWR-85-09 informed you that December 1984 and January 1985 
opacity measurements from your boilers showed emissions exceeding those 
allowed by Permit Condition U4. Permit Condition U4 prohibits opacity 
levels from exceeding 40% for more than three minutes in any hour. That 
Notice listed six separate violations of Permit Condi ti on 1111. Three of the 
six excessive boiler emission violations occurred during a.i.r stagnation 
advisory periods called by the National Weather Service for the Medford
White City area. This Department could not assess a penalty for these 
violations because of the five-day advance written notice requirement of 
Oregon law. 

Since your receipt of' that Notice, however, our staff has observed 
violations of Permit Condition 114 on eight separate occasions. 
Specifically, you violated your permit by having sanderdust boiler opacity 
levels of 76% on February 5, 72% on February 6, 96% on February 8, 60% on 
February 12, 58% on February 13, 57% on February 14 1 72% on February 15, 
and 62% on February 19, 1985. For each observed day of violation of' the 
opacity standard, I have assessed a civil penalty of' $250 for a total of 
$2,000. I also note that yqu have failed to show that boiler 112 can be 
operated in compliance with applicable rules, through having failed to re
source test it since the source testing of March 29-30, 1984. This 
requires your immediate attention. 

Each of the eighteen violations cited in the enclosed Notice is subject to 
a civil penalty of from $50 to a maximum of $10,000 under the Department's 
civil penalty schedule. In determining the amount of' your civil penalty, 
which totals $3,050, I have considered the mitigating and aggravating 
factors listed in OAR 340-12-045. The blatantness of your continuing 
violations, af'ter your having received a number of prior notices of 
violation, is particularly aggravating. 

The penalty is due and payable. Payment should be made to the address on 
this letterhead. Appeal procedures are outlined within Paragraph VIII of 
the Notice. If you fail to either pay the penalty or appeal the action 
within 20 days, a Default Order and Judgment will be entered against you. 
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Numerous complaints have been received about air pollution from your plant. 
I have been informed that at least several of your neighbors consider your 
plant, and its excessive pollution, a nuisance. These neighbors comply 
with relevant laws but are now alleging property damage as a result of 
pollution from your plant. This pollution has caused an unacceptable 
increase in emissions in the Medford area which has not been offset as 
required (OAR 340-20-240). 

In our efforts to bring the area into compliance with federal standards, 
and still allow economic growth, cooperation from all sources of air 
pollution is necessary. Your plant must fully comply with applicable laws, 
regulations, and permit conditions if we are to achieve this goal. It is 
inequitable for this Department to have required other industries in your 
area, including your competitors, to incur costs to maintain compliance 
with environmental standards and then allow Medply to continue to operate 
in violation without penalty. 

Highest priority should be given to correcting the sources of past 
violations, as well as preventing future violations. We have assessed 
civil penalties in this Notice only for violations through February 19, 
1985. Please be advised that surveillance of your plant is ongoing and 
violations are being documented. Additional violations will result in 
additional, and potentially larger, civil penalties. We hope escalated 
enforcement will not be necessary. The presence or absence of fUtllre 
violations will also be a factor in the Department• s consideration of your 
application for a renewal of your air contaminant discharge permit. 

Questions regarding this letter or the enclosed Notice should be directed 
to Mr. Gary Grimes, Manager of the Department's Southwest Region at 
776-6010 or Mr. Fred M. Bolton, Administrator of the Department's Regional 
Operations Division, Portland at 1-800-452-4011, toll-free in Oregon. 

LC:b 
GB4273 
Enclosure ( s) 
cc: Southwest Region, DEQ 

Air Quality Division, DEQ 
Department of Justice 
Environmental Protection Agency 
Governor's Office 

Sincerely, 

1 1 '\ \ ' ' 

•.:·:_: \. __ )·.. r--;-J .. \, .,_l_ ""'·----
Fred Hansen 
Director 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

Department, 

v. 

LANG AND GANGNES CORPORATION, 
an Oregon corporation, 
DBAIMEDPLY, 

Respondent, 

I 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF ASSESSMENT 
OF CIVIL PENALTY 
No. AQ-SWR-85-15 
JACKSON COUNTY 

This Notice l.s being sent to Respondent, Lang and Gangnes Corpo1'ation, 

an Oregon corporation, doing business as Medply, pursuant to Oregon Rev.ised 

Statutes ("ORS") 468.125(1) and Oregon Administrative Rules ("OAR") 

Section 340-12-040(1) and (2). 

II 

On or about July 30, 1979, the Department of Environmental Quality 

("Department") issued Air Contaminant Discharge Permit No. 15-001 8 

("Per'lllit•) to Respondent. The Permit authorized Respondent to discharge 

exhaust gases contai.ing air contaminants including emissions from those 

processes and activities directly related or associated with a plywood 

manufacturing operation of less than 25,000 square feet per hour and fuel 

burning equipment, located at 8250 Agate Road, White City, Oregon, in 

accordance with the requirements, limitations and conditions set forth in 

the Permit. The Permit expired on April 8, 1984. On May 211, 1984, the 

Ill 

Ill 
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Department received an application for renewal of the Permit from 

2 Respondent. At all material times sited herein, the Permit was and is now 

3 in effect. 

4 III 

5 Notices of Violation and Intent to Assess Civil Penalty Nos. 

6 AQ-SWR-84-411 dated June 4, ·198l!, AQ-SWR-84-103 dated October 12, 1984, and 

7 AQ-SWR-85-09 dated January 24, 1985, from Fred M. Bolton to Respondent, are 

8 on file with the Environmental Quality Commission in this case and are 

9 incorporated herein by this reference. By those Notices, the Department 

10 notified the Respondent that Respondent had committed one or more 

11 violations and that a civil penalty would be assessed if any of those 

12 violations continued or ii' any similar violation occurred five ( 5) or more 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

days at'ter receipt of' those NoUces. 

IV 

A. On or about February 5 1 1985 Respondent was constructing a 

"cinder-ash collector• modification to the sanderdust boiler staclt, befor•e 

having notit'ied the Department using a Departmental "Notice of 

Construction• form and obtaining written approval, in violation of Permit 

General Condition G3 and OAR 3ll0-20-030( 1), a violation similar to that 

cited in Notice of Violation and Intent to Assess Civil Penalty 

No. AQ-SWR-84-44. 

B. On or about January 4, January 18, January 30, February B, 

February 12, February 13, February 14, February 15, and February 19, 1985, 

Respondent operated veneer dryer li\4 before Respondent equipped that. dryer 
! 

with an emission control system approved in writing by the Department and 

capable of complying with OAR 340-30-020(1)(a) 1 (b), and (c), and before 
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Respondent demonstrated and before the Department agreed in writing that 

2 dryer 114 is capable of being operated and is operated in continuous 

3 compliance with OAR 340-30-020(1)(b) and (c), in violation of OAR 340-30-

4 020(2)(b) and (c), violations identJ.cal to those cited in Notice of' 

5 Violation and Intent to Assess Civil Penalty No. AQ-SWR-81\-103. 

6 

7 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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C. On or about February 5, February 6, February 8, February 12., 

February 13 1 February 14, February 15, and February 19, 1985, Respondent 

caused or permitted the emission of ai.r contaminants which were equal to or 

greater than 40% opacity f'or a period aggregating more than 3 minutes in 

any one hour, into the atmosphere from Respondent's sanderdust boiler, in 

violation of' Condition 4 of the Permit, OAR 340-21-015(3)(b) and ORS 

468.315(2), violations similar to those cited in Notice of Violation and 

Intent to Assess Civil Penalty No. AQ-SWR-85-09. 

v 

The Director hereby imposes upon the Respondent a civil penalty of' 

$150 for the violation alleged in Paragraph IVA, a civil penalty of $100 

for each day of the violation alleged in Paragraph IVB, and a civil penalty 

of $250 for each day of the violation cited in Paragraph IVC, for a total 

civil penalty of $3,050. 

VI 

The one or more violations alleged in Paragraph IV involve 

aggravating factors which support the assessment of a civil penalty larger 

than the minimum civil penalty which may be assessed pursuant to the 

Ill 

Ill 

Ill 
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schedule of civil penalties contained in OAR 340-12-050(2). The mitigating 

2 and aggravating factors considered by the Director in establishing the 

3 amount of the penalty are attached hereto and incorporated herein by this 

4 reference. 

5 VII 

6 This penalty is due and payable immediately upon receipt of this 

7 notice, Respondent's checl( or money order in the amount of $3,050 should 

8 be made payable to •state Treasurer, State of Oregon• and should be sent to 

9 the Director of the Department of Environmental Quality. 

10 VIII 

11 Respondent has the right, if !lespondent so 1•equests, to have a formal 

12 contested case hearing before the .llnvironmental Quality Commission or its 

(_j";l hearing officer regarding the matters set out above pursuant to ORS Chapter 

14 183, ORS 468.135(2) and (3), and OAR Chapter 340, Division 11 at which time 

15 Respondent may be represented by an attorney and subpoena and cross-examine 

16 witnesses. '!'hat request mu.-;it be made in writing to the Director, must be 

17 received by the Director within twenty (20) days from the date of mailing 

18 of this notice (or if not mailed, the date of personal service), and must 

19 be aco•~j)&nied by a written w1nswerw to the charges contained in this 

20 notice, and in Notices of Violation and Intent to Assess Civil Penalty Noa. 

21 AQ-Sl:TR-811-44 dated June 4, 1984, AQ-SlfR-84-103 dated October 12, 1984, and 

22 AQ-Slffi-85-09 dated January 24, 1985. In the written "Answer," Respondent 

shall admit or deny each allegation of fact contained in this Notice and in 

24 Notices of Violation and Intent to Assess Civil Penalty Nos, AQ-SWR-84-44 

25 dated June 4, 1984, ; AQ-SWR-811-103 dated October 12, 19811, and AQ-SWR-85-09 

dated January 24, 1985, and Respondent shall affirmatively allege any and 
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1 all affirmative claims or defenses to the assessment of this civil penalty 

2 that Respondent may have and the reasoning in support thereof. Except for 

3 good cause shown: 

4 A. Factual matters not controverted shall be presumed admitted; 

5 B. Failure to raise a claim or defense shall be presumed to be a 

6 waiver of such claim or defense; 
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c. Evidence shall not be taken on any issue not raised in the notice 

and the "Answer.• 

If Respondent fails to file a timely •Answer• or request for hearing 

or fails to appear at a scheduled hearing, the Director on behalf of the 

Environmental Quality Commission may issue a default order and judgment, 

based upon a prima facie case made on the record, for the relief sought 

in this notice. Following receipt of a request for hearing and an 

"Answer,• Respondent will be notified of the date, time and place of the 

hearing. 

IX 

If the violations set forth in Paragraph IV, continue, or if any 

similar violation occurs, the Director will impose an additional civil 

penalty upon the Respondent. 

MAR 4 1985 

Date 

,I\ 
I \ 

Fred Hansen, Director 
Department of Environmental Quality 

Certified Mail No. P 610 638 521 
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CIVIL PENALTY: MITIGATING AND AGGRAVA1'ING FACTORS 

(OAR 340-12-0115(1)) 

RESPONDENT: Lang and Gangnes Corporation, dba/Medply 

COUNTY: Jackson 

CASE llUMBER: AQ-SWR-85-15 

TYPE OF VIOLATION: Air Contaminant Discharge Permit Conditions and Oregon 
Administrative Rules 

PENALTY LIMITS: Minimum $50 Maximum $10,000 
(each violation or day of violation) 

1. Prior violations: 

2. 

GB4255 

Notice of Violation sent by Larry Jack, Southwest Region, to Medply, 
November 23, 1983 regarding construction of veneer dryer #4 without 
having filed Notice of Construction form and received written approval 
from the Department. 

Notice of Violation sent by Larry Jack, Southwest Region, to Medply, 
April 9, 1984 regarding construction of veneer dryer #4. 

Notice of Violation sent by Dennis Belsky, Southwest Region, to 
Medply, July 10, 1984 regarding failure to submit fugitive emissions 
control plan or operation and maintenance plan. 

Notice of Violation and Intent to Assess Civil Penalty dated June 4, 
1984 was issued for construction of veneer dryer 14 without prior 
written approval. 

Notice of Violation and Intent to Assess Civil Penalty dated 
October 12, 1984 was issued for: failure to submit fugitive emissions 
control plan or operation and maintenance plan; operating veneer 
dryer U4 before equipping it with an emission control system approved 
in writing by the Department and capable of complying with Oregon 
Administrative Rule (OAR) 340-30-020(1)(a), (b), and (c), and before 
demonstrating and before the Department agrees in writing that it is 
capable of being operated and is operated in continuous compliance 
with OAR 340-30-020(1)(b) and (c); and having veneer dryer opacity 
levels higher than those allowed by Condition 17 of the permit. 

Notice of Violation and Intent to Assess Civil Penalty dated 
January 211, 1985 was issued because Respondent exceeded the maximum 
allowable boiler opacity standards on December 19, 1984 and January 4, 
January 8, January 9, January 11, and January 18, 1985. 

History of Respondent in taking all feasible steps or procedures 
necessary or appropriate to correct any violation: 

Respondent failed to heed any of the Notices of Violation issued by 
Southwest Regional office. Respondent to date has taken no action to 
either equip veneer dryer C4 with an approved emission control system 
or to demonstrate that it can continuously comply with OAR 340-30-
020(2)(b) and (c), though having been informed by the Notice of 
Violation and Intent to Assess Civil Penalty dated October 12, 1984 
that these are ·requirements for operation of this dryer. Respondent 
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has failed to take significant action to halt the excessive sanderdust 
boiler emissions, believing that cleaning boiler portions as time 
permits (weekends, etc.) and installing the "cinder-ash collector" is 
sufficient. 

Respondent did submit a Notice to Construct for veneer dryer U4 soon 
after receiving the Notice of Violation and Intent to Assess Civil 
Penalty dated June 4, 1984.. Respondent also submitted fugitive 
emission control and operation and maintenance plans after receiving 
the Notice of Violation and Intent to Assess Civil Penalty dated 
October 12, 1984. 

3. Tbs economic and financial condition of the Respondent: 

Respondent infers that meeting all environmental. standards would cause 
economic hardship, and possibly the need to either file for protection 
under Chapter 11 or to close down the plant. 

However, there is also economic gain to Respondent, and therefore 
improvement in Respondent's financial condition, from operating in 
noncompliance without penalty while other, similar plants operate in 
compliance with applicable environmental rules and standards. 

4. The gravity l.Uld magnitude of the violation: 

Respondent has repeatedly ignored correspondence informing Respond1rnt 
of required actions. Opacity readings from the sanderdtist boilei' s:iou 
average opacities that on several occasions were greater than twice 
the levels allowed by Respondent's permit. 

The Department has received numerous complaints about air pollution 
from Respondent's plant from both the general public and the regulated 
communi.ty. Several. of Respondent's neighbors have suffered property 
damage as a r•esult of ash fall-out· from Respondent•s plant. 

Several of' the veneer dryer H4 operation violations occurred during an 
air stagnation advisory called by the National Weather Service for the 
Medford-White City area. 

5. Whether the violation was repeated or continuous: 

6. 

GB4255 

The operation of veneer dryer fi!ll without an approved emfosion control 
system violation was repeated at least nine times since the 
October 12, 1984 Notice of Violation; the higher than allowable boiler 
opacity level violation has occurred at least eight times since the 
January 24, 1985 Notice of' Violation. 

Whether a cause of the violation was an unavoidable accident, or 
negligence or an intentional act of the Respondent: 

Operation of veneer dryer 1111 is intentional. Respondent aclmowledges 
this is a violation but chooses to proceed anyway. Also, Respondent 
has on several occasions operated both veneer dryers C3 and U4, 
although the operation of veneer dryer U4 was made cont.i.ngent on 
discontinued use Of veneer dryer 113. Lilcewise, operation of' the 
boilers has been intentional, despite knowledge of prior violations 
and the lilcelihood that they would continue. 

-2-



( 

( ( 

7. The opportunity and degree of difficulty to correct the violation: 

Violation for failure to notify Department before constructing the 
"cinder-ash collector": could have been easily avoided by submission 
of a form. 

Violation for operation of veneer dryer 114 without either an approved 
emission control system or prior demonstration that it can continously 
comply with OAR 340-30-020(1)(b) and (c): Respondent has had five 
months since first being notified of the violation to meet the 
Department's rules. 

Violation for exceeding allowable opacity levels: requires adjustment 
to or modification or replacement of the sanderdust boiler. 
Respondent has had seven weeks to remedy the situation. Respondent's 
installation of the "cinder-ash collector" has not brought the boiler 
into compliance with the opacity standards listed in the permit. 

8, Respondent's cooperativeness and efforts to correct the violation: 

Respondent has not been cooperative in that Respondent has continued 
to operate veneer dryer 04 without meeting the Department's 
requirements. 

Respondent has tried unsuccessfully to correct the sanderdust boiler 
operational problems through installation of the "cinder-ash 
collector.• Respondent's installation of that collector was done 
without notice to and approval of the Department. 

The Respondent seems to believe that the violations are not 
significant. Respondent intends to operate the boiler as is until the 
October 1985 startup of the Bio-Mass One plant that will provide 
Medply with steam. Respondent has inferred that Respondent-would 
prefer to file for Chapter 11 protection than willingly meet 
environmental rules and the conditions of the permit. 

9. The cost to the Department of investigation and correction of the 
violation prior to the time the Department receives Respondent's 
answer to the written notice of assessment of civil penalt7: 

In excess of 100 staff hours. 

10. Any other relevant factor: 

GB4255 

Respondent has failed to satisfy the offset requir~ment, through 
having operated both veneer dryers 13 and 14 on a number of occasions. 

Respondent appears to have accelerated the use of Douglas fir, a 
resinous species of wood, in Respondent's operation without regard to 
the change in emissions that would develop and the subsequent need to 
add on external pollution controls. The drying of resinous species of 
wood had been precluded by Respondent's air pollution strategy. 

Respondent has failed to show that boiler #2 can be operated in 
compliance with applicable rules, through having failed to re-source 
test it since the source testing of March 29-30, 1984. 
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In establishing the amount of Respondent's civil penalty, I considered the 
above factors. The major aggravating factors were: that the Respondent 
has known for some time that Respondent's operation is in violation, yet 
Respondent intentionally continues to operate in the same manner; 
Respondent's prior history; the blatantness of the violations; and the 
economic advantage to Respondent from operating in non-compliance without 
penalty. There were no major mitigating factors, 

Date 

GB4255 -4-
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Fred Hansen 
Director 
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VICTC8 ATIYEH 522 S.W, FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE> (503) ~\!R5s6&UJ.\,UT1f CON i'flJA Gvw;rnor 

• 
Lang and Gangnes Corporation 

· dba/Medply 
c/o Clyde Lang, 
Registered Agent 
8250 Agate Road 
White City, OR 97501 

MtlY 2 8 \985 

CERTIFIED MAIL NO. P 610 638 537 

Re: Notice of Assessment of 
Civil Penalty 
AQ-SWR-85-33 
Jackson County 

On March 6, 1985 you received Notice of Assessment of Civil Penalty 
No. AQ-SWR-85-15. In that Notice, I assessed you civil penalties for 
eighteen violations of your air contaminant discharge permit and Oregon 
Administrative Rules resulting from operation of your plywood manufacturing 
plant in White City, Oregon. I informed you in that Notice that additional 
civil penalties would be imposed for continued violation. 

In the enclosed Notice I have assessed you civil penalties totalling $5,000 
for violations of the boiler opacity standard listed in your permit that 
were observed at your plant between March 11 and April 8, 1985. In 
determining the amount of the penalty, I considered Oregon Administrative 
Rule (OAR) 340-12-045. Surveillance of your plant is ongoing. You are 
liable for additional civil penalties for any additional violations 
documented. 

The penalty is due and payable. Payment should be made to the address on 
this letterhead. Appeal procedures are outlined within Paragraph IX of 
the notice. If you fail to either pay the penalty or appeal the action 
within 20 days, a Default Order and Judgment will be entered against you. 

Staff of the Department visited your plant on April 30, 1985. They learned 
that you have experienced problems with the clarifier and water circulation 
system beneath the Fuller scrubber system you connected to the boilers 
without prior approval of the Department in March 1985. The problems have 
caused you on at least three occasions to discharge contaminated cooling 
water into a roadside ditch adjacent to your property. Drainage in this 
ditch flows to the Rogue River· the ditch is considered waters of the 
state. Your discharges thus violated Oregon Revised Statute (ORS) 468.740, 
which prohibits the discharge of wastes into waters of the state from any 
industrial establishment without a permit. You should halt such discharge 
immediately. The violation is cited in the enclosed Notice; future 
violation will result in the assessment of civil penalties. 

I urge you to ensure that your future operation of your plant· will be in 
full compliance with applicable laws, rules, and permit conditions. I am 
encouraged to learn that your plant superintendent, Roy Ulray, on May 1, 
1985 informed our Southwest Regional office that veneer dryer #4 would no 
longer be operated until equipped with an emission control system approved 

/ 
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Lang and Gangnes Corporation 
Page 2 

in writing by the Department. Because of this decision, I have decided not 
to assess you civil penalties for your operation of veneer dryer number 4 
without first meeting the requirements of OAR 340-30-020(2) as observed on 
7 different days between February 25, and April 16, 1985. 

Even though you shut down veneer dryer number 4, your continued violation 
of other permit conditions and Oregon law remains a serious problem. This 
needs to be resolved. Consequently, I ask that both Mr. Clyde Lang and 
Mr. Clayton Gangnes meet with members of the Department's staff, including 
representatives of the Department's Air Quality Division, on either June 6 
or June 7, 1985. Please ca.11 Mr. Gary Grimes, the Department• s Southwest
Regional Manager, at 776-6010, upon your receipt of this letter, to set up 
an appropriate time, on the date of your preference, for this meeting. 

At this meeting, you should be prepared to commit to a firm plan for 
bringing your plant into compliance which includes specific increments of 
progress. I am prepared to later consider mitigating up to half of the 
$5,000 civil penalty assessed in the enclosed Notice if staff informs me 
that substantial progress is made at this meeting and that plans agreed to 
at the meeting are implemented on schedule. I am not prepared to mitigate 
more than half of this amount, however, because of your delays to-date in 
bringing your plant into compliance and the economic advantage you have 
enjoyed over your competitors by operating your plant in non-compliance. 

I consider the meeting very important. Your cooperaiion or lack thereof 
will be considered in future enforcement decisions concerning your plant. 

Questions regarding the enclosed notice should be directed to Mr. Larry 
Cwik of the Department's Enforcement Section in Portland, at 1-503-229-
5152, or toll-free at 1-800-452-4011 (if calling within Oregon). 

Sincerely, 

/1 I . \ \ I 
~l\ 'rr<l ~'-..i.....Q_\i"'-..._ 

Fred Hansen 
Director 

LC:b 
GB4631.L 
Enclosure(s) 
cc: Southwest Region, DEQ 

Air Quality Division, DEQ 
Water Quality Division, DEQ 
Department of Justice 
Environmental Protection Agency 
Governor's Office 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 

4 
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9 

DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

Department, 

v. 

LANG AND GANGNES CORPORATION, 
an Oregon corporation, 
DBA/MEDPLY, 

Respondent. 

10 I 
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) 
) 
) 
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) 
) 
) 
) 
) 
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NOTICE OF ASSESSMENT 
OF CIVIL PENALTY 
No. AQ-SWR-85-33 
JACKSON COUNTY 

11 This notice is given to Respondent, Lang and Gangnes Corporation, an 

12 Oregon corporation, doing business as Medply, pursuant to Oregon Revised 

13 Statutes (ORS) 468.125 and Oregon Administrative Rules ("OAR") Section 

14 340-12-040(1) and (2). 

15 II 

16 On or about June 30, 1979, the Department of Environmental Quality 

17 (Department) issued Air Contaminant Discharge Permit No. 15-0018 (Permit) 

18 to Respondent. The Permit authorized Respondent to discharge exhaust gases 

19 containing air contaminants including emissions from those processes and 

20 activities directly related or associated with a plywood manufacturing 

21 operation of less than 25,000 square feet per hour and fuel burning 

22 equipment, located at 8250 Agate Read, White City, Oregon, in accordance 

23 with the requirements, limitations and conditions set forth in the Permit. 

24 The Permit expired on April 8, 1984. On May 24, 1984, the Department 

25 received an application for renewal of the Permit from Respondent, The 

26 Department issued the proposed renewal of the Permit on April 19, 1985. 
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Written comments on the proposed permit are being accepted until June 15, 

2 1985. At all material times herein, Permit 15-0018 was and is now in 

3 effect, 

4 III 

5 The following Notices are on file with the Environmental Quality 

6 Commission in this case and are incorporated herein by this reference: 

7 Notice of Violation and Intent to Assess Civil Penalty No. AQ-SWR-84-44 

8 issued on June 4, 1984. 

9 Notice of Violation and Intent to Assess Civil Penalty No, AQ-SWR-84-103 

10 issued on October 12, 1984. 

11 Notice of Violation and Intent to Assess Civil Penalty No, AQ-SWR-85-09 

12 issued on January 24 , 19 85 • 

13 Notice of Assessment of Civil Penalty No. AQ-SWR-85-15 issued on March 4, 

14 1985. 

15 Respondent has received the above notices. In the notices, the Department 

16 notified the Respondent that Respondent had committed one or more violations and 

17 that a civil penalty would be assessed or additional penalties imposed should 

18 any of the cited violations continue or any similar violations occur. 

19 IV 

20 A. On or about March 11, 1985 Respondent caused or permitted the emission 

21 of air contaminants which were equal to or greater than 40% opacity for a period 

22 aggregating more than 3 minutes in any one hour into the atmosphere from 

23 Respondent's sanderdust boiler, in violation of Condition 4 of the Permit, OAR 

24 340-21-015(3)(b), and ORS 468.315(2), violations similar to those cited in 

25 Notice of Violation and Intent to Assess Civil Penalty No. AQ-SWR-85-09. 

26 Ill 
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B. On or about March 14, April 2, April 5, and April 8, 1985 Respondent 

2 caused or permitted the emission of air contaminants which were equal to or 

3 greater than 40% opacity for a period aggregating more than 3 minutes in any one 

4 hour into the atmosphere from the stack from the Fuller scrubber attached to 

5 Respondent 1 s boilers, in violation of Condition 4 of the Permit, OAR 340-21-

6 015(3){b), and ORS 468.315(2), violations similar to those cited in Notice of 

7 Violation and Intent to Assess Civil Penalty No. AQ-SWR-85-09. 

8 v 

9 On or about March 11, March 14, and April 30, 1985 Respondent caused or 

10 allowed the discharge of wastewater from Respondent's plant, an industrial 

11 establishment, to waters of the state without a permit, a violation of ORS 

12 

13 

468.740(1). 

VI 

14 The Director hereby imposes upon the Respondent a civil penalty of $1 ,ooo 

15 for each observed day of each violation alleged in Paragraph IV for a total 

16 civil penalty of $5 ,000. 

17 VII 

18 The violations alleged in Paragraph IV involve aggravating factors which 

19 support the assessment of a civil penalty larger than the minimum civil penalty 

20 which may be assessed pursuant to the schedule of civil penal ties contained in 

21 OAR 340-12-050(2). The mitigating and aggravating factors considered by the 

22 Director in establishing the amount of the penalty are attached hereto and 

23 incorporated herein by this reference. 

24 Ill 

25 Ill 

26 Ill 
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1 VIII 

2 The $5 ,000 penalty is due and payable immediately upon receipt of this 

3 notice. Respondent's check er money order in the amount of $5 ,000 should be 

4 made payable to •state Treasurer, State of Oregon• and should be sent to the 

5 Director of the Department of Environmental Quality. 

6 ll 

7 Respondent has the right, if Respondent so requests, to have a formal 

a contested case hearing before the Environmental Quality Commission or its 

g hearing officer regarding the matters set out above pursuant to ORS Chapter 183, 

10 ORS 468.135(2) and (3), and OAR Chapter 340, Division 11, at which time 

11 Respondent may be represented by an attorney and subpoena and cross-examine 

12 witnesses. That request must be made in writing to the Director, must be 

13 received by the Director within twenty (20) days froa the date of mailing of 

14 this notice (or if not mailed, the date of personal service), and must be 

15 accompanied by a written •Answer• to the charges contained in this Notice and in 

16 Notices of Violation and Intent to Assess Civil Penalty Nos. AQ-SWll-84-44 

17 dated June 4, 1984, AQ-SVR-84-103 dated October 12, 1984, and AQ-SVR-85-09 dated 

18 January 24, 1985. In the written •Answer,• Respondent shall admit or deny each 

19 allegation of fact contained in this Notice and in Notices of Violation and 

20 Intent to Assess Civil Penalty Nos. AQ-SWR-84-44 dated June 4, 1984, AQ-SWR-84-

21 103 dated October 12, 1984, and AQ-SWR-85-09 dated January 24, 1985, and 

22 Respondent shall affirmatively allege any and all affirmative claims or defenses 

23 to the assessment of this civil penalty that Respondent may have and the 

24 reasoning in support thereof. Except for good cause shown: 

25 A. Factual matters not controverted shall be presumed admitted; 

26 Ill 
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B. Failure to raise a claim or defense shall be presumed to be a 

2 waiver of such claim or defense; 

3 C. Evidence shall not be taken on any issue not raised in the notice 

4 and the "Answer. " 

5 If Respondent fails to file a timely "Answer• or request for hearing 

6 or fails to appear at a scheduled hearing, the Director on behalf of the 

7 Environmental Quality Commission may issue a default order and judgment, 

8 based upon a prima facie case made on the record, for the relief sought 

9 in this notice. Following receipt of a request for hearing and an 

10 "Answer, n Respondent will be notified of the date, time and place of the 

11 hearing. 

12 x 
13 If the -violations set forth in Paragraph IV continue, or if any similar 

14 violation occurs, the Director will impose an additional civil penalty upon the 

15 Respondent. If five (5) or more days after Respondent receives this Notice, the 

16 one or more violations cit·ed in Paragraph V of this Notice continue, or any 

17 similar violation occurs, the Department will impose upon Respondent a civil 

18 penalty pursuant to Oregon statutes and OAR Chapter 340, Divisions 11 and 12. 

19 In the event that a civil penalty is imposed upon Respondent for any continued 

20 or similar violation, it will be assessed by a subsequent written notice 

21 pursuant to ORS 468.135(1) and (2), and OAR 340-11-100 and 340-12-070. 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

Page 5 - NOTICE OF ASSESSMENT OF CIVIL PENALTY (AQ-SWR-85-33) GB4631 .N 



1 Respondent will be given an opportunity for a contested case hearing to contest 

2 the allegations and penalty assessed in that Notice, pursuant to ORS 468.,135(2) 

3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

and (3), ORS 183 and OAR Chapter 340, Division 11. 

M.0-Y 2 8 1985 '~~ 
Date Fred Hansen, Director 

Department of Environmental Quality 

Certified Mail P 610 638 537 
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RESPOHDEJIT: 

comrrr: 

CASK NUMBER: 

( ( 

CIVIL PDALTI: MITIGATDIG AllD AGGRAVATDIG FACTORS 

(OAB 340-12-045(1)) 

Lang and Gangnes Corporation, dba/Medply 

Jackson 

AQ-SWR-85-33 

TYPB OF VIOLATION: Air Contaminant Discharge Permit Conditions and Oregon 
Administrative Rules 

PDALTr LIMITS: Minimum $50 Maximum $10,000 
(each violation or day of violation) 

t. Prior violations: 

Notice of Violation sent by Larry Jack, Southwest Region, to Medply, 
November 23, 1983 regarding construction of veneer dryer 14 without 
first having filed a Notice of Construction form and received written 
approval from the Department. 

Notice of Violation sent by Larry Jack, Southwest Region, to Medply, 
April 9, 1984 regarding construction of veneer dryer 14. 

Notice of Violation sent by Dennis Belsky, Southwest Region, to 
Medply, July 10, 1984 regarding failure to submit fugitive emissions 
control plan or operation and maintenance plan. 

Notice of Violation and Intent to Assess Civil Penalty dated June 4, 
1984 was issued for construction of veneer dryer 14 without prior 
written approval. 

Notice of Violation and Intent to Assess Civil Penalty dated October 12, 
1984 was issued for: failure to submit fugitive emissions control plan 
or operation and maintenance plan; operating veneer dryer 14 before 
meeting the requirements of Oregon Administrative Rule (OAR) 
340-30-020(2); and having veneer dryer opacity levels higher than those 
allowed by Condition #7 of the permit. 

Notice of Violation and Intent to Assess Civil Penalty dated 
January 24, 1985 was issued because Respondent exceeded the maximum 
allowable boiler opacity standards on December 19, 1984 and January 4, 
8, 9, 11 , and 18, 1985. 

Notice of Assessment of Civil Penalty dated March 4, 1985 was issued for: 
operating veneer dryer #4 before meeting the requirements of OAR 
340-30-020(2); exceeding maximum allowable boiler opacity standards; and 
constructing a •cinder-ash collector• before having filed a Notice of 
Construction form and received written approval from the Department. 

GB4631 .R -1-
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2. History of Respondent in taking all feasible steps or procedures 
neoeasar7 or appropriate to correct any violation: 

Respondent failed to heed any of the Notices of Violation issued by 
Southwest Regional office. 

Respondent to date has neither equipped veneer dryer #4 with an approved 
emission control system nor demonstrated that it can continuously comply 
with OAR 340-30-020(2)(b) and (c), though having been informed by the 
Notice of Violation and Intent to Assess Civil Penalty dated October 12, 
1984 that these are requirements for operation of this dryer. On May 1, 
, 1985 the plant superintendent for Respondent called the Department's 
Southwest Regional office and stated Respondent would halt further 
operation of veneer dryer #4 until it had been fitted with a pollution 
control system approved by the Department. 

Respondent has failed to halt the excessive boiler emissions. 
Respondent's connection of the Fuller scrubber to Respondent's boilers 
has not reduced emissions significantly. This connection, done without 
prior approval of the Department, has led to the discharge of 
contaminated cooling water to a roadside ditch adjacent to Respondent's 
property, in violation of Oregon law. 

3. The economic and financial condition of the Respondent: 

Respondent has filed for protection under Chapter 11. Respondent stated 
in March 1985 that economic and cash flow conditions were the reason for 
the lack of substantial progress in moving toward full compliance with 
environmental regulations and permit conditions. 

However, there is also economic gain to Respondent, and therefore 
improvement in Respondent's financial condition, from operating in 
noncompliance without penalty while other, similar plants operate in 
compliance with applicable environmental rules and standards. 

II. The gravity and magnitude of the violation: 

Respondent has repeatedly ignored correspondence informing Respondent 
of required actions. Opacity readings from the boilers have ranged up 
to levels greater than twice the levels allowed by Respondent's 
permit. 

The Department has received numerous complaints about air pollution 
from Respondent's plant from both the general public and the regulated 
community. 

5. llhether the violation vaa repeated or continuous: 

Repeated. 
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6. Whether a oawse ot' the violati.on was an unavoidable aooident, or 
negligence or an illtentional act ot' the Respondent: 

Operation of the boilers has been intentional, with knowledge of prior 
violations and the likelihood that violations would continue. 

7. The opportUDi.ty and degree ot' di.t'fioulty to correct the violation: 

Violation for exceeding allowable boiler opacity levels: requires 
adjustment to or modification of the boilers. Respondent has had several 
months to remedy the situation. Respondent's connection of the Fuller 
scrubber to the boilers has not brought the boilers into compliance with 
the opacity standards listed in the permit, 

B. llespoml.ent•s ooope:rativeness and et'forta to correct the violation: 

Respondent has tried unsuccessfully to correct the boiler operational 
problems through connection of the Fuller scrubber to the boilers. This 
action was taken without prior notice to and approval of the Department. 

Respondent stated in March 1985 that Respondent is working toward 
compliance. A compliance schedule proposed by Respondent has been 
incorporated into the draft of Respondent's renewed permit. 

9. The cost to the Departaent ot' investi.gation and correction ot' the 
'violati.on prior to the t1Jlle the Departaent receives Respondent's 

answer to the written noUce ot' assessment of' civil penalty: 

In excess of 100 staff hours. 

10. Any other relevant factor: 

Respondent has failed to satisfy the offset requirement, through 
having operated both veneer dryers #3 and #4 on a number of occasions. 

Respondent appears to have accelerated the use of Douglas fir, a 
resinous species of wood, in Respondent's operation without regard to 
the change in emissions that would develop and the subsequent need to 
add on external pollution controls. The drying of resinous species of 
wood had been precluded by Respondent's air pollution strategy. 

Respondent bas· failed to show that boiler #2 can be operated in 
compliance with applicable rules, through having failed to re-source 
test it since the source testing of March 29-30, 1984. 

In establishing the amount of Respondent's civil penalty, I considered 
the above factors. The major aggravating factors were: that the 
Respondent has known for some time that Respondent's operation is in 
violation, yet Respondent intentionally continues to operate in the 
same manner; Respondent's prior history; the blatantness of the 
violations; and the economic advantage to Respondent from operating in 
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non-compliance without penalty. A moderate mitigating factor was the 
incorporation of a compliance schedule into Respondent's renewed 
permit. 

MAY 2 8 1985 
Date 
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Director 
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DOUGLAS P. CUSHING 
WILLIAM P. HASERLACH 

CUSHING & HASERLACH 
ATTORNEYS AT LAW 

31 NEWTOWN 
MEDFORD, OREGON 97501 

June 21, 1985 

Department of Environmental 
522 SW Fifth Avenue 

Quality 

P. O. Box 1760 
Portland, OR 97207 

Gentlemen: 

Re: Lang & Gangnes Corporation dba MedPly 
ACD Permit No. 15-0018 

Attachment X 
Agenda Item No.N 
Septmber 27, 1985 
EQC Meeting 

(503) 773-7477 

n \' ' 

On behalf of Lang and Gangnes Corporation which is doing 
business as MedPly, we hereby request pursuant to ORS 468.345 
a variance to allow operation of the MedPly facility which 
may not be in compliance with the emission standards and 
limitations set forth in statute, regulations and the permit, 
to extend to December 15, 1985 the time in which the operation 
of applicant's boiler shall be in compliance. This time is 
necessary to allow installation, connection and demonstration 
of compliance for the supply of steam to MedPly's dryers from 
the ERG Biomas One facility. Upon such connection the permitee's 
boilers will be shut down from further operation. 

We further request an additional variance to March 31, 
1986 for the transfer of the scrubber presently installed on 
permitee's boilers to be tied in to the operation of three 
dryers, as was previously conditionally approved. 

The application for the variance is necessitated by virtue 
of the fact that Biomas One has not been able to complete 
installation of their facility and provide the steam for Lang 
& Gangnes Corporation as the attached contract reflects. Upon 
installation of the steam line, MedPly will no longer have the 
need to operate its boilers and they will be shut down. Lang 
& Gangnes has not been able to control the speed at which ERG 
has gone forward to complete its facility, but they do face 
significant financial penalties in the event the plan is not 
operable by January 1, 1986 and as of this date completion 
within the time line of this request is anticipated. 

The applicant further requests approval of the variance 
for the reason that strict compliance would be extremely 
burdensome financially, and in all likelihood would result in 
a closing down of the applicant's plant or substantial curtailment, 
affecting over 200 jobs. The applicant has within the past 
60 days been forced to file for protection under Chapter 11 
of the United States Bankruptcy Code. The schedules of 
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debt, copies of which are attached hereto, reflect the 
priority debt for taxes of nearly $300,000.00, secured debt 
of approximately $1,700,000.00 and unsecured debt of approximately 
$1,000,000.00. The cash flow of the applicant has been 
significantly affected prior to the filing of Chapter 11 for 
the reason that Security Pacific Business Credit, its primary 
lender, had in the fall of 1984 terminated financing of its 
inventory, and in the spring of 1985 indicated it wished to 
terminate financing of its accounts receivable. MedPly is 
presently operating under Chapter 11 and believes it will 
be able to operate successfully but it does not at this time 
have cash available to finance additional improvements. In 
order to borrow funds for such requirements as might be 
necessitated, it would be necessary to give notice to all 
creditors, to allow opportunity for objection within the 
Chapter 11 proceeding, and to obtain approval of the court. 
It is anticipated that all creditors would oppose any financing 
requests for the reason that installation of any additional 
equipment would at this time be for an extremely limited period 
of time, perhaps less than three months. It is possible that 
equipment would not even be available prior to the time of 
connection of the ERG steam line. 

In attempting to work toward full compliance with the 
statutes and permit, the applicant did install the scrubber 
previously approved for the dryers on its boiler, the most 
obnoxious source, and the level of discharge has been significantly 
improved. The applicant has further shut down operation of its 
dryer number 4 and that will remain shut down until such time as 
the connection to the ERG steam lines has been completed, the 
scrubber has been reinstalled in connection with the dryers and 
the applicant can determine the level of discharge. During the 
period requested for the variance, the applicant will increase 
the frequency of plant clean ups to reduce dust and will 
remove piles of material presently sitting in the yard, will 
attempt to reduce the amount of water sitting in the dryers, 
and shall work with the staff of the Department of Environmental 
Quality to determine other temporary steps which may be achieved. 
The number 4 dryer will remain shut down throughout this period 
of time. 

Finally the applicant does anticipate that the agreement 
with Biomas will improve its cash flow position and increase 
its productivity. The applicant will identify those changes, 
and the necessary costs entailed in connecting the scrubber 
to the dryers and tying together their venting system at that 
time as that will be a necessary component of applicant's 
Chapter 11 proposed plan of reorganization which will ultimately 
be submitted to its creditors for approval. 
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The prompt attention which the Department's staff has 
indicated they will give to this request is appreciated by 
the applicant. Additional information as may be requested will 
be provided as soon as it can be prepared and we would request 
that at such time as this matter is before the commission for 
consideration, that we be allowed the opportunity to be present 
at that time. 

Yours very truly, 

& HABERLACH 

~A,~ 
P. Cushing 

DPC:jlb 
cc: Department of Environmental Quality/Medford 

Lang & Gangnes Corporation 



'-.:.-::--~·-, 

A G R E E M E N T 

THIS AGREEMENT, made and entered into this 9th day of May, 1983, 

between CLYDE LANG and CLAYTON GANGNES and LANG & GANGNES CORPORATION, herein

after referred to as "L & G", and LEE WEISEL, MARC RAPPAPORT and D. SAM SCHEELE, 

dba ENERGY RELIANCE GROUP, hereinafter referred to as "ERG", and VALLEY WOOD 

PRODUCTS, INC., hereinafter referred to as "Valley Wood"; 

WHEREAS, Lang and Gangnes are the owners of L & G and Valley Wood; and 

\..~IEREAS, L & G operates a veneer plant in White City, Oregon, and it 

produces quantities of wood residues, and L & G requires a supply of steam for 

its manufacturing process, and L & G wishes to construct a veneer, sawmill, 

chipping, hog-fuel operation; and 

WHEREAS, ERG is installing a woodfired electric power plant, and 

ERG wishes to purchase L & G's wood residues, and ERG wishes to sell L & G 

the sterun it requires; and 

WHEREAS, the owners of L & G also own Valley Wood and that the loans 

from FRG to L & G and Valley Wood are necessary to allow those corporations to 

complete improvements that will in turn result in them being able to supply 

ERG with a portion of its fuel requirement. 

NOW, THEREFORE, in consideration of the mutual promises, covenants, and 

ngreements herein contained, the parties hereto agree: 

1. STEAM. ERG shall provide steam to L & G for its White City 

opera ti on at a rate of up to 60, 000 pounds per hour at a pressure of 300 pounds 

per sq11are inch ("PSI"), this to be on a twenty-four -(24) hour per day seven (7)' 

days per week basis. 

2. _!':QUIPl'ffiNT AND CONSTRUCTION. ERG will fabricate, procure, and ins tall 

at its mm expense, the generation and transportation equipment necessary to 

furnish steam at the above rate to L & G at 8250 Agate Road, White City, Oregon 

97501. This equipment is to be integrated into the existing steam drying system 

of L & G at the location of the current L & G dryers. This integration to be 

according to plans and specifications which shall be subject to L & G's approval 

whfrh shall not be unreasonably withheld. A license for the installation and 

maintenance of the pipelines and any related equipment necessary to accomplish 

the transportation of the steam shall be provided by L & G over L & G's property. 

Seid license sl1all be for the durst.ion of this Contract. ERG shall maintain 

and rcpnfr the pipelines and any related equipment on L & G's property at ERG's 

own expense. However, L & G shRll be Hable for any damage thereto caused by 

tlH~ nC'g.1 igence or intentional acts of its employees or agents. 



3. CONSIDERATION. AB consideration for the steam, L & G shall: 

(a) Pay to ERG the sum of FORTY-TWO THOUSAND SEVEN HUNDRED FIFTY 

DOLLARS ($42, 750.00) per month for the first sixty (60) months of this Agreement; 

FORTY-SEVEN THOUSAND DOLLARS ($47,000.00) per month for the second sixty (60) 

months of this Agreement; FIFTY-TWO THOUSAND DOLLARS ( $52 ,000. 00) per month for 

the third sixty (60) months of this Agreement; FIFTY-SEVEN THOUSAND DOLLARS 

($57 ,000.00) per month for the fourth sixty (60) months of this Agreement; SIXTY

TIIREE THOUSAND DOLLARS ($63,000 .00) per month for the fifth sixty (60) months of 

this Agreement; and SIXTY-NINE TIIOUSAND DOLLARS ($69,000.00) per month for the 

last sixty (60) months of this Agreement. Said payments to be reduced for any 

time in which steam is not available for supply to L & G, the reJuction to be 

proporti<>nate to the total amount of operating time L & G would have expended 

during the month in which the steam was not availabl0. 

(b) Provide ERG with a minimum of 120 ,ODO tons per year of wood 

fiber residue as follows: 

(1) All wood waste and trimmings, sander dust, bark or wood 

fiber residue of any kind generated through L & G's 

plywood operation with a moisture content not to exreed 

10%, as set forth below. L & G may eJ<cept s11ch bark 

grade that may be sold as landscape bark provided L & G 

provides a minimum of 18,000 tons of 10% moisture wood 

fiber residue. 

(2) All wood waste and trimmings, sander dust, barlt or wood 

fiber residue of any ki.nd generated tht·ough L & G's 

other operations and Valley Wood's operations. 

4. CONSIDERATION FOR WOOD FIBER. As consideration for the wood 

fiber residue, ERG sha 11 pay to L & G SEVEN and 50/ 100 DOLLARS ( $7. 50) per ton 

F.O.B. the L & G plant, during the first sixty (60) months of this agreement; 

EIGHT and 25/100 DOLLARS ($8.25) per ton for the second sixty (60) months; 

NINE and 10/100 DOLLARS ($9.10) per ton for the thl.rd sixty (60) months; TEN 

DOLLARS ($10.00)per ton for the fourth sixty (60) months; ELEVEN DOLLARS ($11.00) \~ 
per ton for the fifth sixty (60) months; and TWELVE and 10/100 DOLLARS ($12.10) rfj-,J 
per ton for the last sixty (60) months. If, however, <!,~f~~<:~e third, fourth, r ?4/. 
fifth or last sixty month period, L 1' G can eot•ol ou1 • 11111y....Mll!...,.,..,,.,te it i• ~ • 

suffering a net operating loss c-~ud::tn.11.«ic:u•w::t~) hy providing the ~t~ ~ 
wood fiber residue described in Paragraph 3 (b) (2) above, ERG and L & G agreP , ~ 

/ 
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to renegot i.ate the price per ton for the periods or, if they are unable to agree 

on a price, ERG may elect to have L & G custom chip an equivalent quantity of 

wood fiber residue pursuant to the terms of Paragraph 10 of this Agreement. 

All payments hereunder shall be reduced if the moisture content of the wood fiber 

residue exceeds fifty percent (50%). The reduction shall be only with respect 

to the amount that its water content exceeds fifty percent (50%). Thus, if there 

is wood fiber residue with fifty-one percent (51%) water content, the price 

reduction would be one percent (1%). 

5. DEF'AtTLT . ERG or L & G shall be deemed in def;iult in perlormance 

of its obligations hereinder for any failure or delay in performance for any 

reason except as provided herein. '111is shall not include cnuses not within 

ERG's or L & G's control whether due to strikes, lockouts, concerted acts of 

workmen or other industrial disturbances, fires, explosions, floods, acts of 

God, delnys of contractors or vendors, sufferance or voluntary compliance with 

acts of government and govemIDf'nt regulations "''hether or not valid. 

6. DAMAGES. ERG' s responsibility for damages shall be for all direct 

Josses that accrue to L & G and for which EHG is lef;olly responsible. In .1dditlnn, 

liquidated damages shall be set in the amount of ONE TI!OUSAND DOLLARS ( $1, 000. 00) 

per day or any fraction thereof that steam is not supplied to L & G's property. 

Liquidiltcd damages are set clue to the fact that the parties realize that in 

the event L & G's requirements are not met as contemplated by this agreement, 

it may be very difficult to ascertain exact and missed opportunities for additional 

busine.ss among other th in gs. Therefore, the parties have negotiated in good 

faith to set the listed per diem figure. This figure is not designed to act as 

a penalty but rather as a negotiated forecast of nctual dam•ges. 

7. INSURANCE. It is recognized th•t L & G's continued operation is 

dependent upon ERG's compliance with its promises herein. Therefore, it is 

agreed that insurance in the arnnunt of '!l!REE HUNDRED 'nIOUSAND DOLLARS ($300 ,000 .00) 

shall be obtained providing indemnification against disruption of !, & G's steam 

source to cover the damages as specified above. L & G and ERG will cooperate to 

determine which entity can obtain the insurance at the lower cost. However, ERG 

will be responsible for paying the full cost of the steam interruption 1.nsur•nce. 

If such insurance is inadequate to cover L & G's losses and rJamages, then it 

is agreed that L & G mny dcd11ct its damages from any payments thHt lt n\ to 

ERG by reason of agrcc1ncnts ment ionlJd here in. 

-3-



8. SERVICING. It is recognized that a reasonable amount of down 

time not to exceed three ( 3) weeks per year will b" req11ired for normal maint

enance of the steam generation units. Notwithstanding any other provision 

contained herein, ERG will not be liable for loss of production during routine 

maintenance so long as L & G is provided with a schedule of maintenance ninety 

(90) days in advance. 

9. IN_ITIAL TERM. The term of this contract shall be for thirty (30) 

years from the date of commercial operation of ERG' s power plant. However, if 

such power plant is not in full operatlon and fully supplying the steam needs 

of L & G by July l, 1985, then L & G has the right to terminate this Agreerrent. 

10. CUSTOM CHIPPING. L & G understands ERG requires at least 

180 ,000 tons of wood fiber residue per year. L & G agrees at ERG' s request to 

provide J.ts facilities to custom chip ERG's raw material at the following price: 

(a) ONE DOLLAR ($1.00) per ton for processing into hog fuel, 

i.e., 11 hogging. 11 

(b) TWO DOLLARS and 50/100 ($2.50) per ton for classifying and 

prc>cessing into pulp chips and hog fuel, i.e., "chipping." 

These prices shall be adjusted annually to reflect L & G's 

increased direct costs of production. 

11. INTElUCST IN ERG. ERG agrees to grant and to give for no add.i tional 

consideration to L & G conditioned on L f, C's fulfillment of the terms and 

conditions of this Agreement one percent (!%) of ERG's interest in Biomass-I 

Operating Co1npany or whatever other name the compuny is given with the company 

being the one that is to operate the woudfirPd electric power plant. At the 

opt1on of L & G the intPtest shall be g:iven to whosoev"r it shall designate 

and if the interest ls not giv• 11 within two (2) y<ears from the date of this 

Agree1nent, then L & G has the right to terminate this Agreement. 

12. _1:~J!fl'.0-A~T_T0;l_TJ_._Q_l'.__R_1_~l_~'S. Except as otherwise provided he rein, 

no portion of the rights or duties of either party herein shall be assigned or 

otherwise transferred by operation of law or otherwise without the written 

consent of the other party fi.rst hrld and obtained. However, Huch consent shall 

not be unreasonably withheld. 

13. BINDING EFFECT. This Agreement shall be binding upon and inure 

to the benefit of the parties her•.' o, their respective heirs, successor~; in 

interest, personal representatives, as.sii_~ns, and subr>equent purchr:isers of 

_,_._ 
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· the corporations or facilities 

performance hereunder shall be 

owned by the corporations or individuals. All ~ 
personally guaranteed by the principals ,,.,z!.L ?';/. J~ 

/}1.:,y /1 1 11'3-"_f"iN £" IJ< 
ERG'S LOANS TO L~_G_,_A_N_Il_GANGNES. On or before June 1, 19Bf.'.ERG ~~ 

L & G and ERG. 

14. 

agrees to loan to Clyde Lang and Clayton Gangnes personally, $80,000.00 repayable 

to ERG at $5,000.00 per month starting thirty (30) days after loan and $5 ,ODO.DO 

on like day of each month thereafter until the entire amount of principal and 

interest is paid in full. This loan shall be secured by a first lien on 3 Coe 

Veneer Dryers and such other collateral as the parties may agree. Jt shall 

also be guaranteed by their spouses and the corporations. 

On or before September 1, 1983, ERG agrees to loan $300,000.00 to 

Lang and Gangnes personrrl ly to be repaid to ERG in eq11al monthly payrnen ts starting 

thirty (30) days after the loan and amortized over ''c."en (7) years. Tilis loan 

will he secured by a first lien on collateral to be agreed upon, a second lien 

on the L & G plywood mill, a second lien on eight (8) acres of land owned hy 

L & G and guaranteed by their spouses and the corporations. 

All loans hy ERG t·o he repayable without any prepayment penalties. 

Failure by ERG to loan the sums to Lcmg and Gangnes will give L & G 

the option of not Sllpplying wood waste from Valley Wood to ERG or to declare 

this contract null and void. 

15. t~~G_'2._icQ./\l>l_TO_hfl!'l£._~jl.~-GNE~. Ily March 1, 1985, ERG ngrees to 

loan to Clyde Lang and Clay Can gnes $280, 000. DO or to guarantee said loan, to 

be used by them to purchase the Tola Road mill site upon which they presently. 

have an Option. Thf': 1oan to be secured by n first mortgnge on sald mill site and 

to be payable in equal 1n,,nthly installments amortized over ten (10) years. The 

loan to be 1nade at a tirne chosen by mutual agrrPmcnt and to be repaid starting 

thirty (30) days after the making of the loan. 

16. PERSCJ!:lAL,Sc.ll_A_J0NTF,_E~. Clay Gangncs and Donna L. Gangnes and Clyde 

Lang and Laura Arlene Lai1g jointly and severally guarantee the repayment. to 

ERG of all loans made by it pursuant to this Agreement and to either L & G or 

Valley Wood. Such repayment and guarantee~~ shall survive the termination of this 

Agreement. 

17. INTEREST RATES. The interest rnte to be paid by L & G, Valley Wood, 

and Clay Gangnes and Clyde Lang on. their loans from ERG shall be two (. points 

over First Interstate Bank's prin1e rate used by it for computing 1nterest rates 

on coPHnercial loans and that ls in effect seven (7) days prior to the date of 

the loan from ERG to L & G, Valley Wood, or Clay Gangnes and Clyde Lang. 

-5-
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18. ATTOR.'IEYS' FEES. l.n the event suit, actlon, or other proceedings 

are instituted by either party ag:iinst the other to enforce any of the provisions 

of this Agreement or for the br·each thereof, the prevailing party in such sui.t 

or action shall be entitled to rec.over, in addition to the cnsts and disbursements 

providPd by statute, such sum as attorneys' fe(_~s in such suit, actlon, or proceed-

ing as the court may adjudge reasonable, and also on appeal. 

IN WITNESS WHEREOF, the parties hereunto set their hands and seals the 

date hereinabove set forth. 

LANG & G/\Nf;NES CORPORATION 

h-
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SCHEDULES OF ASSETS AND LIABILITIES 

F<Hm No. 6, Auyull I, 190.1 

United States Eankruptcy Court for the---------------------------· 

In re ... L.M:lG ... ~ ... Ghk!G.U E.r? ___ <:;:Q R)'Q B.hT.IQN ___ c1 P. ?. .. -- ----
---·- .MED .. .P.LY ______________ ------- _ 

DEBTOH/8) [INCLUDE HERE ALL NAMI~S USED DY DEDTOR(S) Vt'ITHIN 
LASTS YEARS] 

District of -· mmGON 

Case No. - 6 8_5_::_0 __ 7_~_34 

SCHEDULE A.-STATEMENT OF ALL LIA!liUl'iES OF DEBTOR(SI 

Schedules A-1, A-2, and A-8 must include all the claims against. the debtor(s) or i!ebtor's Jll'O)Jer!y as of the 
date of the filing of the petition by or against debtor(s). 

SCHEDULE A- !.--CREDITORS HAVING PRIORITY 

Nnrne of cro'dit"r 
ond ,·nn:\,;Pl(' rnniiinl{ toddr,.,,., 

Nnt•Jri: of claim indudinv. 1.io1 code 
j( unknown, s .. 1\la!<'! 

r.. Wageg, snlnry and <:<Jmmisaion~, indut!m~~ 'w :<
tiun, 8<'\'eri•n('c 11nd 5kk leave pay •;winµ- ln 
('mpJoy<'.'f's not exceedin11: $2000 to e<1eh, <·urned 
within !If) d6}'8 before filini.r o( ~"·titiun or ('l'S· 
iRtion ('r l•usin.;,~~. ir enrlier {~l-''" lfy dull'), 

L CunlriLutioni; to em1:oyN' l>enefit plans foJr 1wrv
:re~ rend .. red within 1110 day~ before filinll (Jf 
•- .. tit!on "r n·ssat1011 uf lrn~in(·~$, if <·urlier 
'>]"'('ify 1latl'). 

U~po~il! l:iy individual~. nu1 e:<ceedinR" inoo fpr 
ea.ch fur punha~.-. lt>a!e, or r1•ntai of prnp<erty 
vr ... nvicer. f<Jr personal, fllrnil)', or hol!i-.ehold 
U!e lhl>t were not <l<'lh·,.rl'd or i>rovi<led. 

T~ xe~ l•wing 1 itemiH' by type ,,f tax Rnd tu.,
tnfl author it>';. 

•I 1 Tu the t:nih'<l Slate~ 
'2 1 To any State 
,;,, T<.• "llY othl'r ta.xing aulhurily 

~p<•t•ily -.d11·n r·lairu Wl\.1 in<''l!rf'<J nnd dw 
, . .,11,•i<i .. 1·u\i,.11 th<·n•for; w!wn dnlm ;,, 
'1tli>Jf.'l't to sdnff, P\'ido·n<'<'ll by n JU•lv.
mo·nt, 11eiu1ti1thJ,_• in~triim<'n\, n1· olh«r 
writin~, or \n,,qrr,•d JU'. partn"r <1r j,,jnt 
,-.,n(.rflcl<'I', '''! iwl1'.'Blf'', Hl•~···ify uurn" 11i 
~ny purtn.-r 01• J"i111 \'"ntr1H'lor on !"'!' 
1kl1t 

l R~3 
Dept. -of Employment 
f)ef)t. of T?.evenuc 

[ntli<'ulo• 
if,·l•dm i11 

1·11rili1went, 
unJiqv1dat1•d 
"r dhJ"d!"d 

aackson County (Property taxeco) 

I 
I 

I 
i , . .... 

,"m'·'IJL'. (tf 

L'il!.lt<: 

- () -· 

-0-

-0--

$210,383~07 

'i?,267.28 
;10,000.00 
~9,43G.92 

2r12,nR7.27 



685-07634 LANG & GANGNES ')RP. 

SCHEDULE 'A-2 - CREDITORS HOLDING SECURITY 
---------------- ·-·------ --- -----r---- ·-·-··-·-----r--·------

s1u·(·Hy when chiim Wfl~ lr1<·11rn·d I I 
111\!\ thr i•onHi<l•'rnl!on- then•[ or; Tnrllrnl•• 
wh1•n rlnim i>1 11uhjc•d tn lldoff, if clnirn 18 r 

Name or CrC'dilur 
and complete mailinl!' nddt<'H8 

lncludin;r tiii code 

n ... scripllon pf 
~t:'<'llrily nnrl date when 

,,btuino·tl br 1'1"<'d:tur 

~·\•\iJ,•nr•·d hy n jud1rm<'nt, !\<'ROiin- r1inlinl{f'llt, M k ! I AiJ"un~odrlnim 
lol<• i11Hlr11me11t., or otb1·r wrilirw. Ullliriuidat••d .• -~1]11 ;:· 7 t 1

)'ut {' •.1t
1
ion 

Iii' incurred 1111 1•artnPr ,,,. Joint 1,r d\~putf'd '' va Uf'" se<:urily 
r·nnlrador, HO indi<•nk; H)'l·l:iry 
11nm1~ of any 1u1rt1H'r or i"ii•t 
<:onlra<·tur on nny 1lt>i1t 

Biomas One real property 
Suite 200 of corporation 

19 84 

1722 Westwood Blvd. 
Los Angeles, CA 90024 

"-Security Pacific real property, all 1984 
Business Credit equipment, inventory and 

+c/o Dennis Talbott accounts receivable 
Severson, Werson et al 

- One Embarcadero Center 
LSan Francisco, CA 94111 

Treesource Inc. inventory and proceeds 
c/o Robert Rieke thereof 
Attorney at Law 
P. O. Box 886 
Philomath, OR 97370 

i --i ------ ___ , 
I i , ' ::: 

1,200,000,l)(J J59,400.00 

4,295,000.00 1,306,7~8.00 

675,ooo on 24,866.00 

• 

·i 



685-07634 LANG & GANGNES~RP. 

SCHEDULE A-3.---CREDITORS HAVING UNSECURED CLAIMS WITHOUT PRIORITY 

N11mc of rrl'dllur J lnrludinK ln~l known 
huhkr uf nny nMJ:otiahl4' int>;\rumPnl I 
und conn,lete mailinR addrcllll irwlud
inll' :r.ip cude 

Alpine Veneers, Inc. 
P. 0. Eox 4500-2 
Portland, OR 97208 

Boise Cascade corp. 
P. o. Box 3373 
Portland, OR 97208 

CDu:j las County Luml::er Co. 
P. O. Box 1490 
Roseburg, OR 97470 

Gregory Timber Hesourc-es, Inc. 
4800 S\'l Griffith Drive 
Beaverton, OR 97005 

Medford Corporation 
P. 0. Box 4000-81 
Portland, OR 97208 

1he Murphy Cornpa1;y 
P. 0. Eox 2Bl0 
Eugene, OR 97402 

Pope & Talbot, Inc. 
P. CJ. Eox 4100-32 
Portland, OR 97208 

Nordic Plywcx:x:l, Inc. 
P. CJ. Box 2249 
Roseburg, OR 97470 

Octagon Veneer, Inc. 
P. 0. Box 794 
Forest Grove, OR 97116 

McCOu; al Sales , Inc. 
P. 0. Eox 87 
D=xter, OR 97431 

Miller Peclv=xl Cbmpany 
P. 0. Eox 247 
Crescent City, CA 95531 

Tota! I 

,. ., 

Arn·rnnl. 1,( !·hLim 

0 
I 

93,169.45 

1,886.62 

1,003.44 

-0-

14,762.33 

"J5,3G3.43 

47,562.40 

45', 761. 31 

10,500.17 

3,457.28 



DOUGLAS P. CUSHING 
WILLIAM P. HABERLACH 

) 
CUSHING & HABERLACH 

ATTORNEYS AT LAW 

31 NEWTOWN 
MEDFORD, OREGON 97501 

August 20, 

Department of Environmental Quality 
P. O. Box 1760 
Portland, OR 97207 0 

.:-'~ 

Re: Lang & Gangnes Corporaticih 

Gentlemen: 

Attachment XI 
Agenda Item No. N 
September 27, 19l35 
EQC Meeting 

(503) 773-747~ 
State Of Oregon 

PEPAITTilrrnr OF ENVIRONMENTAi: QU1mw 

19 V@) \"' 0\ ff' n \VI fi.f'; r··· Lil\ :; ti}j l[j 1J Vi LL, ]J 
i' 11 f .. -c, '' • ' ....... , J '_, (,\ i:' 

AIR QUAtJil}(.J.:Ql\lJRQL 

In response to your letter of July 8, 1985 requesting 
additional information necessary for consideration of the 
variance request on behalf of Lang & Gangnes Corporation, 
I am pleased to enclose that information at this time. 

Dealing with your questions in reverse order, the 
proposed schedule for our reorganization calls for 
preparation of a disclosure statement prior to the 1st 
of November at the latest date. We have felt the need to 
operate for three to four months in order to be certain 
of our ability to project future revenues sufficient to 
present a plan that would be susceptible of being completely 
performed. If filed by the 1st of November, I would expect 
review by the Bankruptcy Court, modification, and consideration 
for approval of a disclosure statement by December. That 
would hopefully then call for balloting by the creditors in 
early 1986 at the latest. 

In terms of interim measures to be taken during the 
period of the variance, the corporation has been attempting 
to mix its fuel, in an attempt to eliminate those sources 
which present the most critical problem. While it has not 
been operating perfectly, the scrubber has been maintained 
on the boiler stack, the fourth veneer dryer has been shut 
down, and efforts are under way to minimize the general 
dust problem. The company is also attempting to engage 
an engineer on a part-time consulting basis to provide 
regular evaluation and assistance on resolution of its 
pollution problems. 

There are enclosed copies of the engineering drawings 
showing the steam line to be run from the Biomass plant, 
and the general route of that steam line to Med Ply's 
property. If satisfactory, it is assumed the existing 
scrubber will be moved from the boiler to the dryer without 
any change in the plans previously submitted. 

Operation of the plant during the months of May and 
June, the first two months following the filing of the 
Chapter 11 plan, showed an operating profit of $49,793.00. 
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That did reflect depreciation deduction of $47,302.00, but 
does not reflect reduction in principal on long-term debt. 
Those would total $46,000.00 for those two months, leaving 
the cash flow at approximately $50,000.00 for that two month 
period of time. For the month of July, the final figures 
are not complete but it is estimated at $41,000.00 positive 
cash flow. Projecting no change in the price, of plywood, 
nor the other costs of operation except for quantity produced, 
we project a cash flow ranging between $41,000.00 and $56,000.00 
for the following months. The difference largely results from 
the difference in the number of days of production. We are 
making no adjustment to reflect anticipated cost savings once 
the steam is provided, as it is uncertain how quickly those 
benefits shall be seen. 

The cost of installing the steam line to Lang & 
Gangnes Corporation will be borne almost entirely by Biomass 
in accordance with the agreement of May 9, 1983, a portion 
of which is attached. The additional cost of removing the 
scrubber, constructing the necessary material at the dryer 
site, and ultimately installing the scrubber, is estimated 
at $67,000.00. The work to be done would be done in four 
stages. 

In stage one the construction of the concrete slab and 
necessary steel forms for the actual scrubber is estimated 
to require materials of approximately $3,000.00, personnel 
costs of $9,000.00 and would take a month to six weeks and 
is based on current projections. 

Stage two would involve the disconnection of the 
scrubber and removal and its being placed on the new frame. 
This would take approximately one month and is estimated 
to require approximately $16,000.00 in personnel, equipment 
rental and materials. 

Stage three, the actual installation of ancill~ary 
equipment which would require approximately two wee.ks time, 
is estimated to require $16,000.00 in personnel and materials. 

The final stage of connecting the dryers to the scrubber 
would be done by contract with outside parties and a bid 
has been received of $17,500.00. There is an additional 
estimated requirement of $5,000.00 for insulation of certain 
parts of the system. The total of $67,000.00 would be spread 
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over a period of time from October through March and would 
readily be serviced from the operating cash flow. 

We are also reviewing an estimate from Vince Marci 
& Associates, the contracting firm who would complete stage 
four, for modifications of the hog cyclone that woul~ we 
believ~would minimize the dust problem as well. 

Hopefully this information will have provided all of 
the material that we were required to provide. If additional 
items are necessary, please give me a call. 

DPC:jlb 
Enclosures 
cc: DEQ/Medford Office 

Yours very truly, 

CUSHING & HABERLACH 

/__ // t ' ) . 
, {. 

1
'-:, IC- I c { ··-

Douglas P. Cushing 

Lang & Gangnes Corporation 
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THIS AGREEMENT, made and entered into this 9th day of May, 1983, 

be tween CLYDE LANG and CLAYTON GANGNE:; ond LANG f, GANGNES CORPORATION, herein

after referred .to as. "L & G", and LEE WEISEL, MARC RJ\PPAPOl<T nnd D. SAM S(,11EELE, 

dba ENERGY RELIANCE GROUP, hereinafter referred to as "ImG", and VALLEY WOOD 

PRODUCTS, INC., hereinafter ·referred to ns "Valley Wood"; 

WllEREflS, Lang and Gangnes are the owners of L & G and Valley Wood; and 

\'1JEREAS, L & G operat:es n veneer plant ln White City, Oregon, and it 

produces quantities of t'1ood renJdues ~ nnd l .. f,.1, G r~!quireH a supply of stentn for. 

its rno:~nufacturing process, and L & G 'vishes to construct a veneer? saWlnill~ 

chipping, hog-fuel operation; and 

WHEREAS, ERG is installing a woodfired electric power plnnt, and 

ERG wishes to purchase L & G's wood residues, and ERG wishes to sell L & G 

the steam i.t requires; and 

WHEREAS, the owners of L 6 G also own Valley Wood and that the lotms 

from FRG to L & G nnd Valley Wood are necessary to allow thoae corporations to 

complete Improvements that will i.n turn result in them bel.ng able to rrnpply 

ERG with a portion of its fuel requirement, 

HOH, THEREFORE, in cons id er at ion of the mutual promiser;, covenant fl, and 

<igt~eements 11ercin contnined t the parties hereto agree: 

l. STEA.'!· ERG shall provide steam to L & G for its White City 

~perat:Lon st a rate of up to 60,000 pounds per h(.,ur at a prcnsure of 300 poundu 

per square ineh ("PSI"), thiti to, he on a twenty-four ·(211) hour per day seven (7). 

days per week basiso 

2. EQU~_l~l)_CONSTRU_C:'.t!:SJN. ERG will fabricate, procure, and install 

at its own expense, the generation and transportation equ:lpment necessa:ry to 

furnish stenm at the above rate to L « G at 8250 Agate Road, White City, Oregon 

9750 I. This equipment l.s to be integrated lnto the existl.ng str;am drying sys tern 

of L &. G at the location ,,f the current L & C dryers. 11lis integr.at:ion to be 

according to plans '1nd spec:lflcations which shall be !lubject to L f, G's llpprova.l 

which shall not be unreasonably w:lthheld. A lic:ense for the installat:l.on and 

maintenance of the pipelines and nny related e·qulprnent necensary to accompl.1ah 

the transportation of the !;tenm nhnll be provided by L & Gover Lr, G'n property. 

Sal.d license shall bG for the clurnt,lon of this Contract. ERG shall mai11Laln 

and repair the pipelines nnd nny related "qulpment on L b G's property at EIZG'n 

own expense.. However, L & G shnll be liable for any damllge thereto ca11s•cd by 

t\w negllgence or inte.ntionul acts of its employees or ngento. 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. o, September 27, 1985, EQC Meeting 

Informational Item: Status Of Marion County Solid Waste 
Program And Proposed Extension On Closure of Brown's 
Island Landfill Until The Marion County/Ogden Martin Waste
To-Energy Facility Becomes Operational. 

On April 8, 1983, the Environmental Quality Commission approved a request 
for the extended operation of the Brown's Island Landfill until May 29, 
1986 (copy attached - Attachment 1). The following conditions were 
attached to the extension: 

1. The Department may favorably respond to a request from either Marion 
County or Brown's Island, Inc., to amend the current Solid Waste 
Disposal Permit to allow continued disposal of municipal solid waste 
at Brown's Island until a replacement facility is available or May 29, 
1986, whichever comes first, provided current lease agreements at 
Brown's Island are obtained, 

2. After May 29, 1986, demolition waste and other approved materials may 
be accepted at Brown's Island subject to appropriate environmental 
conditions and until grades prescribed in Department approved site 
operation and closure plans are achieved. This action neither 
prohibits nor allows energy facility ash residues at the site. 

3, Approvable engineering plans to assure continuing protection against 
flood hazards and repair of resulting erosion shall be submitted by 
not later than September 1983, for Department review. 

4. A modified site operation and closure plan shall be submitted for 
Department review and approval by no later than six (6) months before 
municipal solid waste is delivered to facilities other than Brown's 
Island. 
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5, Marion County is to continue submittal of annual progress reports on 
August 1 of each year which shows progress toward replacement of 
Brown's Island and development of a long-range solid waste management 
program, 

The May 29, 1986 date was established based on the rate of filling at the 
site and the Department's understanding of the Resource Conservation and 
Recovery Act requirement that all •open dumps" be upgraded or closed by 
that date. (It was later determined that the RCRA date was September 
13, 1984). Federal enforcement of this provision of RCRA is thru the 
mechanism of citizen suit, rather than direct enforcement by EPA. 

The purpose of the 1983 extension was to allow Marion County additional 
time to phase out the Brown's Island Landfill as a municipal waste disposal 
site, Efforts to site a replacement facility at that time were hampered by 
pending land use and court appeals. The extension also provided for the 
conversion of the Brown's Island Landfill after May 29, 1986, to a 
demolition landfill to attain final closure elevations and grades, 
Marion County has made productive use of the 1983 extension granted by the 
Commission. All of the conditions of the extension request were met, 
Accomplishments include: 

1. Establishment of a flow control ordinance and franchise ordinance 
which allows them to direct waste flows originating within the County 
to any facility of their choice, They also have control of gate 
operations at all landfills either publicly or privately owned, 
This allows them to regulate volume flows to their facilities and 
screening of loads. 

2, A regional solid waste-to-energy incineration facility has been sited 
near Brooks which can accommodate all municipal waste volumes being 
landfilled within the County. Contracts have been signed with POE to 
purchase electricity generated by the facility, and Ogden Martin 
Corporation has signed contracts to construct and operate the 
facility. All required DEQ permits have been issued and the facility 
is under active construction. The facility is projected to be 
completed by June 1986, for start-up and test operations. Full 
operational status is expected in early 1987, or before, depending on 
what, if any, operational modifications may be needed, 

3. The Woodburn Landfill is being converted to a major transfer station 
and is proposed as the ash disposal site for the Ogden Martin 
incineration facility, Provisions are also being made to accommodate 
bypass materials and emergency needs should the incineration facility 
need down time for maintenance. Further investigation by the county 
and evaluation by the Department is underway to determine whether this 
will be an acceptable use of the Woodburn site over the long term. 
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4. A new regional transfer/recycling facility has been sited on the 
eastern city limits of Salem to complement the replacement of the 
Brown's Island Landfill. The new incineration facility will not 
provide access to public haulers in order to control traffic 
congestion, blowing litter, and incoming waste flows. To meet public 
needs, this new transfer/recyling facility is being designed to 
accommodate waste flows of up to 200 tons per day. 

5. In regard to public recycling opportunities, Marion County now has 
curbside collection available in every city having populations greater 
than 4 1000. Public recycling depots will be available at all County 
franchised facilities. Marion County also has a full time recycling 
position within their Solid Waste Department to promote public 
education and information on recycling opportunities throughout the 
County. 

6. Final closure plans, including a long term erosion control program, 
have been approved for the Brown's Island Landfill. Issuance of the 
final closure permit is pending, awaiting Commission action on this 
request. 

On May 17, 1985, and June 4, 1985 1 Marion County in cooperation with 
Brown's Island, Inc., submitted applications for a final closure permit for 
the Brown's Island Landfill. The applications requested approval for 
continued use of the Brown's Island Landfill until the Marion County/Ogden 
Martin Waste-to-Energy Facility now under construction becomes operational, 
sometime between October 1986 and April 1987. (June 4, 1985 letter from 
Marion County/Brown's Island, Inc., attached - Attachment 2). After that 
time the county has proposed that the municipal landfill be closed and the 
facility be converted to a demolition landfill taking only land clearing 
debris and inert materials. This facility would continue under a new 
Solid Waste Disposal Permit until final grades are reached. 

Evaluation 

There are two alternatives available to the Department: 

Alternative l: Grant Marion County's request to continue mµnicioal 
landfilling at the Brown's Island Landfill until the Ogden Martin 
incineration facility becomes fully operational. 

Marion County's request is based on economic and hardship concerns. Should 
Brown's Island be closed to municipal landfilling prior to the Ogden Martin 
facility coming on-line, the County would be forced to divert all their 
waste volumes to the Woodburn Landfill or attempt to locate an 
out-of-county landfill to accommodate their wastes. 
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The county does not wish to use the Woodburn Landfill because it is being 
converted to a transfer station and is proposed as the ash disposal site 
for the Ogden Martin incinerator. The County also wants to close the 
Woodburn Landfill due to odor problems associated with its close proximity 
to the I-5 freeway, The odor problems would significantly increase if all 
Marion County waste flows were diverted to this site, The County also 
believes the access roads are inadequate to handle the projected increased 
traffic loads. 

Hauling all wastes to an out-of-county facility would cause lengthy 
administrative and political negotiations to address a short-term need. 
The county also cites significant logistical modifications and rate 
increases that would be needed by commercial haulers, Lastly, they believe 
there would be a substantial increase in promiscuous dumping if no local 
disposal site were available, 

The Department cannot fault the practicality of Marion County's request for 
a short-term extension of municipal waste disposal at the Brown's Island 
landfill. It is also the staff's opinion that the short term extension 
will not significantly increase the current environmental impact on the 
groundwater. 

Alternative 2: Deny Marion County's request to continue municipal 
landfilling at the Brown• s Island Landfill after May 29. ]986, and direct 
the County to locate and use an alternative approved landfill until the 
Ogden Martin incinerat-ion facility becomes opera!;ional. 

The/factors that support this alternative are: 

1. There remains potential for a citizen suit being filed under RCRA to 
enforce the September 13 1 1984 date for closure or upgrade of open 
dumps, The Department is not aware of any proposed Citizen Suit 
Action at this time, 

2. Brown's Island Landfill is in violation of Department Rules regarding 
groundwater contamination, OAR 340-61-040(4)(B), impairment of a 
recognized beneficial use beyond the solid waste boundary of the 
landfill. Specifically, the federal secondary drinking water 
standards, designed to protect the aesthetics of drinking water, are 
being exceeded between the landfill and the Willamette River, 
However, the primary federal drinking water standards, designed to 
protect public health, are not being violated. The primary party 
impacted by this violation is the landowner who leases the property 
for landfilling purposes, It is doubtful whether the owner is being 
substantially harmed by the violation, since the land is floodplain 
used exclusively for agricultural purposes, 
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3, Additional waste loads that would contribute to current pollutant 
discharges to the groundwater below and beyond the landfill would be 
eliminated, However, the impact of the garbage that would be 
eliminated during the requested short-term extension of operation of 
the landfill would not significantly affect the levels of groundwater 
contamination that already exist. 

The Department is proposing to issue an extension to the existing permit 
past the May 29, 1986 date until such time as the new facility is 
completely operational, At the time of issuance of the closure permit on 
the facility, the groundwater contamination violation will be addressed by 
the Department. Further evaluation is needed to determine the method of 
handling the violation in the closure permit. 

Director's Recommeru!ation 

Commission action is not required on this item, 

Attachments 1 , 

Attachments 2. 

Gary Messer, f 
378-8240 
ZF224 
August 29, 1985 

Fred Hansen 
Director 

Agenda Item Q, April 8, 1983 EQC meeting. 

June 4, 1985, letter from Marion County/Brown's Island, 
Inc., requesting the extension of municipal landfilling at 
the Brown's Island Landfill until the Ogden Martin waste
to-energy facility becomes operational. 
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MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Agenda Item ~Q~, April 8, 1983 Environmental Quality 
Commission Meeting. 
Status Of Marion County Solid Waste Program and Request 
For Extension On Closure Of Brown's Island Landfill. 

Marion County has requested a time extension for closure of the Brown's 
Island Landfill. The issue before you is whether to extend the closure 
date beyond July 1, 1983, and if so: 

1. For how long? 
2. For what types of waste? 
3. Subject to what conditions? 

The Background section of the report provides historical information regard
ing the County's solid waste management program. Additional facts are intro
duced and analyzed in the Alternatives and Evaluation section. 

Background 

The Brown's Island Sanitary Landfill is the major regional site serving 
the waste disposal needs of most Marion County residents, eastern Polk 
County, and some portions of Linn County. The permittee is Brown's Island, 
Inc., of Salem, Oregon. 

Marion County has been on notice to locate a new regional landfill since 
January, 1974, when portions of Brown's Island washed out and when monitoring 
data started to show ground water degradation was occurring beyond the fill 
boundaries. At that time, Marion County had already commenced an engineer
ing study which proposed to burn refuse and sell steam to Salem industries. 
In order to allow for completion of the study, authorization to expand 
Brown's Island onto 21 acres of adjacent county-owned land was granted. 

While the study looked promising during the planning stages, it later failed 
to identify a steam plant location, and no one expressed an interest in con
tracting for steam purchase. When these findings came to light, the Marion 
County Commissioners immediately launched an active program to site a new 
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landfill. In 1976, they appointed a special "Site Search Committee" comprised 
of representatives from USDA Soil Conservation Service, State Water Resources 
Department, private landfill operators, Marion County, and DEQ Solid Waste 
staff, 

Based on soil, geology, and groundwater maps of the county, this Committee 
field reviewed over 30 potential disposal sites. The "Site Search Committee" 
list was screened by the County Solid Waste Committee, and the top three sites 
were listed for the County Commissioners, The Commissioners directed a public 
meeting be held on these sites to assist them in making a final selection. 
Public turnout was heavy, with estimates ranging from 900-1200 persons. 
Strong opposition was voiced because in-depth studies were not completed on 
each site, the land owners in question (and their neighbors) were strongly 
opposed to forced condemnation of property, and alternative methods for 
handling solid waste in Marion County had not been adequately researched. 

In the face of such strong opposition, local interest in siting a new land
fill died, and the matter was brought before the Environmental Quality 
Commission at their May, 1978, meeting. Marion County initially wanted 
authorization for a 10 year expansion area at Brown's Island. 

The EQC authorized a 5 year expansion instead of the requested 10 years, 
since Army Corps of Engineers river models predicted upstream flooding 
impacts and landfill site erosion from any filling activities in the 
floodway approaching the size of the 10 year expansion. The Commission's 
reasoning for allowing the 5 year extension was: 

1. To provide Marion County ample time to phase out Brown's 
Island and find a replaceme.nt landfill in an orderly way, 
and 

2. To allow time to plan for and implement a long-range solid 
waste management program. 

As a condition for granting the 5 year extension, the Commission directed 
Marion County to submit annual reports to the Department so progress could 
be monitored. 

Subsequent to the Commission's action, Brown's Island was inventoried in 
accordance with criteria pursuant to the federal Resource Conservation 
and Recovery Act of 1976 (RCRA). The site was found unsuitable for 
continued operation as a sanitary landfill based on monitoring well data 
which confirmed ground water degradation was occurring beyond the fill 
boundaries. Accordingly, the site was classified as an "open dump", and 
a July 1, 1983 closure date was established to complement previous 
Commission action. 

On May 29, 1981, Brown's Island was listed in the Federal Register, Volume 
46, No. 103, page 29117 as an "open. dump". Section 4005 of RCRA establishes 
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time periods for upgrading "open dumps" (including closure as an acceptable 
upgrade action). Said time periods can be as much as 5 years after listing 
in the Federal Register. If applied to Brown's Island, the legal extension 
for accepting municipal waste could be until May 29, 1986. Even if this 
had been known during the previous Commission deliberations, staff would 
not have recommended an expansion this large for reasons stated above. 

Following the 1978 Commission action, Marion County took significant steps 
to change and upgrade their solid waste program. These included: 

1. Hiring a full time Solid Waste Director, Larry Trumbull. 

2. Creating a Solid waste Department and staffing it with four 
full time positions. 

3. Formation of the Marion County Solid Waste Advisory Council 
(SWAC) in June, 1979. 

4. Hiring qualified consulting firms (4) to develop programs and 
plans recommended by SWAC. 

5. Appointment of a Technical Advisory Group (TAG) to review and 
assist in development of proposals submitted by SWAC. 

The above groups were very active, and citizen participation involved over 
250 persons during various planning stages. By September, 1980, SWAC 
published their first report, "Putting The Pieces Together". 

This document recommended goals for Marion County and suggested methods 
for attaining them. After acceptance of this report, Marion County spent 
the remainder of 1980 and the first half of 1981 working with engineering 
and consulting firms to develop implementation plans that would reflect 
SWAC's reconunendations. 

As recommended by SWAC, considerable time and emphasis were placed on 
development of a densified refuse derived fuel (dRDF) facility that would 
produce pelletized fuel for sale to State institutions in Salem. During 
negotiations with the State and private industry, many technical and admini
strative problems arose. To partially address these, Oregon legislative 
action was required. 

Accordingly, Marion County authored and obtained passage of SB479, in the 
1981 regular session of the legislature. This law basically sets the 
framework for Marion County to: 

1. Enter into longterm 
alternative fuels. 
this purpose.) 

contracts with the State for sales of 
(The state can contract with anyone for 
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2. Maintain and direct solid waste flow control. 

3. Establish franchises and control fees. 

After passage of SB479 1 the consulting firms of Merrill Lynch (finance) 
and Brown and Caldwell (engineering) completed their research to determine 
if the proposed dRDF project would be feasible and cost effective for 
Marion County. 

Their final report concluded the project would not be economically competi
tive with conventional landfilling operations for at least another'eight 
to ten years. As such, they recommended postponing the project until the 
economic climate is more favorable and additional fuel markets are developed. 
In the interim, they advised Marion County to obtain a new landfill as soon 
as possible. As it happens, another energy project was pursued, but that 
will be discussed immediately following the New Landfill Site section below. 

New Landfill Site 

Though disappointed with the findings on the energy recovery option, Marion 
County had completed sufficient planning by this time to implement siting 
of a new landfill. 

Unlike the 1976 "Site Search Committee" effort, the 1979-80 effort had exten
sive public involvement through the SWAC efforts. Of twenty potential sites 
evaluated by SWAC and the Marion County Solid Waste Department, the selection 
process finally narrowed to one site located south of Salem known as the 
I-5 Site. This selection process was characterized by a unique feature 
known as "willing seller" --i.e., unwilling sellers were screened from 
further consideration. 

The I-5 Site is a 467 acre parcel, and private industry (Brown's Island, 
Inc.) has obtained a long-term lease-option for it. The site received 
extensive review by DEQ: 

1. Preliminary approval granted by DEQ December 29, 1980 (Attach
ment B). 

2. Solid Waste Permit Application received but judged incomplete 
and put on pending status January 28, 1982 (Attachment C). 

In December, 1982, the Marion County Board of Commissioners granted a 
franchise to Brown's Island, Inc., for construction and operation of the 
I-5 Site. The I-5 Site is currently before the Court of Appeals on land 
use issues. Whether and when construction might begin and the site 
placed into operation will depend on the Court of Appeals decision and 
whether that decision is appealed to the Oregon State Supreme Court. 

In conjunction with the landfill option, SWAC recommended establishment 
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of a central receiving facility so only large transfer vehicles would be 
allowed access to the new landfill. Private industry does not concur with 
this recommendation. Their proposal calls for establishment of a smaller 
transfer station to serve the public, while private and commercial haulers 
would be allowed direct access to the landfill. Locations have been 
identified for these facilities; however, the County has not committed to 
either recommendation at this time. Of the possible combinations, DEQ 
staff is on record in support of limiting public access to either a 
regional landfill or energy facility. 

Garbage~To-Energy Project 

Shortly after the demise of the pelletized garbage or dRDF project, 
passage of the federal "Pacific Northwest Electric Power Planning and 
Conservation Act 11

, more commonly known as the Northwest Power Bill, 
rekindled interest in energy production. 

The SWAC work was re-examined, and Marion County concluded that a more 
favorable environment for energy markets had been created by the Northwest 
Power Bill. About that. time, Marion County hired a new Solid Waste Director, 
Walt Kluver. 

The process moved quickly. Mass burning (as contrasted to refuse process
ing a la dRDF) was determined to be the most appropriate technology to 
pursue. Requests for proposals were advertised, and three responders were 
interviewed by the County, Of the three, Trans Energy Systems of Bellevue, 
Washington, was selected, Trans Energy had been the consultant on the 
abandoned dRDF study for Marion County. 

Several sites were screened for the mass burn facility. A 10 acre parcel 
north of Chemawa Road and east of I-5 was selected and approved by Marion 
County. At this writing, however, the site is before the Court of Appeals 
regarding land use issues. As a backup, Marion County and Brooks community 
are discussing an alternative location in the Brooks area in the event the 
Chemawa site becomes unavailable due to pending litigation. 

In February, 1983, Trans Energy and Marion County signed a contract to 
design, construct and operate the mass burn plant. In addition to the 
land use issues, the chief item of business outstanding is an energy con
tract between Portland General Electric and Trans Energy, which may be 
available by the April 8, 1983 EQC meeting. A draft energy contract is 
included in the March 11, 1983 Marion County Annual Progress Report 
(Attachment A) . 

The County's best estimates of schedules for energy and landfill develop
ment activities are shown in their March 11, 1983 Annual Progress Report 
(Attachment A). 
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Other Developments 

1. On July 22, 1981, SWAC presented their final report and recommendations 
to the Marion County Board of Commissioners and indicated they had 
completed all of their assigned tasks. As such, SWAC recommended 
the Board accept their report and officially disbanded SWAC. All 
actions toward implementation of SWAC's recommendations are now vested 
with the Board. 

2. The Woodburn Landfill operation was approved in 1974 and consisted of 
four modules. The site is currently completing module #2. Excavation 
of module #3 has begun, and will be complete in summer, 1983. Based 
on current waste volumes, site life through module #4 might be as much 
as 8 to 10 years. If the entire Marion County waste flow (i.e., in
cluding that currently directed to Brown's Island) were directed to 
Woodburn, the site life (without expansion) would be reduced to about 
2 years. 

Preliminary evaluations have been made for a potential major expansion 
at Woodburn between the old site, which was closed in 1974, and the 
current operational area. There is insufficient data to estimate 
what capacity or site life the expansion would represent, but it would 
be long-term. 

3. The Brown's Island expansion area authorized at the May, 1978, EQC 
hearing will not be full by July 1, 1983. The expansion was approved 
with ·a five year estimate in mind, but a sizable hole remains for one 
or more of the following reasons: 

a. Reduced waste volumes due to current economic conditions; 
b. Inaccurate waste volume data upon which to base the five year 

projection: 
c. An "over design" safety factor. 

4. Some serious flood erosion problems have shown up at Brown's Island. 
The County and Brown's Island, Inc., have arranged to make the 
critical repairs as early in the construction season (summer 1983) 
as possible in order to get a vegetive cover established before 
next flood season. The nature of the erosion is such that it will 
need to be monitored for several years to come. 

Marion County Requests The EQC To Extend Closure of Brown's Island 

On March 11, 1983, Marion County requested an extension for use of 
Brown's Island beyond the scheduled July 1, 1983 closure date. They 
propose, once the I-5 landfill becomes operational, that Brown's Island 
be converted to a demolition site until the present excavated area is 
full. 

For details and specific wording, see Attachment A. 
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Alternatives and.Evaluation 

As a matter of policy, the Department does not encourage development of 
landfills in flood plains for obvious reasons. But the decision to allow 
the five year expansion was made for reasons described in the Background 
section of this report. Because of the flood plain location, it was 
necessary to construct the diking for the entire 5 year expansion at the 
beginlling. In other words, the entire five year "hole" was created the 
first season. This allowed year-round disposal by keeping flood waters 
away from the garbage activities. 

At current waste volumes, staff estimates the Brown's Island Landfill could 
last well into 1986. Since this would involve filling an existing hole, 
there would be no further encroachment in the floodway than now exists. 

Given the preceding information and assuming it is undesirable to leave an 
open 11 hole 11 remaining at Brown's Island, the Commission has at least the 
following possible alternatives: 

Alternative 1: Close Brown's Island on July 1, 1983 as currently 
scheduled. 

This would involve covering the refuse as it would exist by July, 1983, 
tearing down the dikes remaining around the unfilled areas, riprapping 
unprotected surfaces exposed to the river, and grading and seeding a 
final surface. 

There are major disadvantages with this option: 

1. The flood plain flow regime would be significantly altered. 
Currently, the dikes are constructed in such a way to allow 
"streamline" flow of flood waters. An irregular shape in the 
dike system could generate potentially damaging eddies which 
could in turn erode the site and adversely impact downstream 
properties. 

2. Neither the I-5 Landfill nor the energy facility is ready to 
receive waste due to pending land use litigation. Woodburn 
Landfill is available, but diversion of the total County waste 
stream there would rapidly consume the remaining space, and 
such use was not intended. 

3. The least costly option (filling the existing hole) would be 
eliminated, thus costs to the users would be proportionately 
increased. 

In addition, this alternative is not responsive to Marion County's request. 

(7) 



Alternative 2: Conv~rt Brdwrt 1 s Igland from municipal waste to demolition 
only once the r~s landfill becomes operational. 

Marion County projects the I-5 Landfill may be accepting solid waste as 
early as October 1, 1984 (Attachment A). Assuming this is possible, 
the proposal would involve continued filling of municipal solid waste 
until October, 1984, then use as a demolition site until the hole was 
filled. Since demolition rates are very low, Brown's Island could be 
open for demolition well into the 1990's. 

Factors to consider if the scheduled closure is extended to October 1, 1984: 

1. The I-5 site is currently before the Court of Appeals on land 
use issues. It is not possible to predict when a decision 
will be made or what the decision will be. Even if the decision 
is favorable to Marion County, it may still be further appealed, 
effectively making the site unavailable. 

Accordingly, the Commission might be confronted with either 
another extension request (based on similar facts as this 
request) or with a SB 925 (ORS 459.047 -.057) siting request 
to meet the October 1984 date. 

2. Conversely, the federal Resource Conservation and Recovery Act 
(RCRA) of 1976 will not permit continued use of Brown's Island 
because of its flood plain location and ground water contamina
tion after May 29, 1986, for municipal solid waste. There
fore, it does not appear that litigation or any other reason 
could justify an indefinite extension of Brown's Island for 
municipal solid waste. 

Alternative 3: Allow municipal solid waste until May 29, 1986 and only 
demolition and other approved materials after May 29, 1986 until Brown's 
Island is full. 

This would allow use of Brown's Island for municipal solid waste until the 
I-5 site or energy facility was operational or May 29, 1986, whichever 
comes first. After May 29, 1986, demolition and possibly ash wastes 
could be accepted until the hole was filled. 

This action would: 

1. Eliminate connecting Commission site closure schedules with 
unpredictable court decisions, while at the same time giving 
Marion County some flexibility to make appropriate timing 
decisions. 

2. Reduce the likelihood of having to confront the SB 925 siting 
process in Marion County. 
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3. Allow filling of the remaining hole at Brown's Island. 

4. Comply with the RCRA mandate to terminate acceptance of 
municipal solid waste by no later than May 29, 1986. 

5. Be responsive to Marion County's request for extension. 

Conditions are needed for approval of this option, including: 

1. Engineering plans by September, 1983, for continuing protection 
against flood and erosion hazards. 

2. A modified operational and site closure plan no later than six 
months .before municipal solid waste is delivered to location(s) 
other than Brown's Island. 

Summation 

1. Marion County has been on notice to locate a new regional landfill to 
replace Brown's Island since January, 1974. 

2. The Environmental Quality Commission at its May 26, 1978 meeting 
ordered a closure by no later than July 1, 1983, and required annual 
reports to monitor progress. 

3. The Marion County reports reflect considerable effort and progress. 
While the outcome is not yet certain, staff is satisfied that remedies 
can now be identified, and that Marion County is moving as rapidly as 
possible. 

4. Strict compliance with the July, 1983 closure mandate for Brown's 
Island would actually injure Marion County's solid waste management 
program, with no accompanying environmental gain. There are no 
apparent increased environmental problems from filling the hole as 
originally planned. An extension would provide time for the solid 
waste program to come together. 

5. Concurrence with Marion County's request to extend the life of Brown's 
Island exactly as stated by the County could cause certain timing and 
legal difficulties. 

6. Listing Brown's Island as an "open dump" in the Federal Register as 
of May 29, 1981, permits the Commission to extend the closure date 
for municipal waste until May 29, 1986. 

7. Accordingly, the Commission should approve a modified version of their 
request to allow municipal solid waste at Brown's Island until the I-5 
landfill is available or the energy facility is available or May 29, 
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1986, whichever comes first. 
and possibly burner ash until 

After May 29, 1986, allow only demolition 
Brown's Island is full. 

8. The Commission should condition the approval to require that engineering 
plans for protection _against erosion and for modified site operation 
and closure be submitted to the Department for review and approval. 

Director's ·Recommendation 

Based on the Summation, it is recommended that the Conunission approve Marion 
County's March 11, 1983 extension request, modified as follows: 

1. The Department may favorably respond to a request from either 
Marion County or Brown's Island, Inc., to amend the current 
Solid Waste Disposal Permit to allow continued disposal of muni
cipal solid waste at Brown's Island until a replacement facility 
is available or May 29, 1986, whichever comes first, provided 
current lease agreements at Brown's Island are obtained. 

2. After May 29, 1986, demolition waste and other approved materials 
may be accepted at Brown's Island subject to appropriate environ
mental conditions and until grades prescribed in Department approved 
site operation and closure plans are achieved. This action neither 
prohibits nor allows energy facility ash residues at the site. 

3. Approvable engineering plans to assure continuing protection against 
flood hazards and repair of resulting erosion shall be submitted by 
not later than September, 1983, for Department review. 

4. A modified site operation and closure plan shall be submitted for 
Department review and approval by no later than six (6) months 
before municipal solid waste is delivered to facilities other than 
Brown's Island. 

It is further recommended that Marion County continue to submit annual 
progress reports on August 1 of each year which show progress toward 
replacement of Brown's Island and development of a long-range solid waste 
management program. If at any time it is deemed by the Director that 
sufficient progress is not being made by the County, the Director should 
bring it to the immediate attention of the Commission. 

William H. Young, 
Director 
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June 4, 1985 

Mr. Ernest A. Schmidt 
Department of Environmental Quality 
522 Southwest Fifth Avenue 
Post Office Box 1760 
Portland, OR 97207 

Dear Mr. Schmidt; 

(R1~@[~W~~ 
JUN 4 1985 

State of Oragoa 
DEPARTMENT OF ENVIROM111 'Tlllll)Al.m' 

SALEM, Ol · 101!: 

Marion County, in cooperation with Brown's Island, Inc., submits 
this letter as part of the application for a Closure Permit for 
the Brown's Island Landfill. 

The County has been successful in siting and beginning construc
tion on the solid waste-to-energy facility, located in Brooks. 
This facility will incinerate most of the county's waste, and 
thus eliminate the need for a solid waste landfill other than for 
cannery, demolition, and by-pass waste. 

The waste-to-energy facility is due to be completely operational 
sometime between October 1, 1986 and April 1, 1987. We are 
hereby, requesting the extension of Brown's Island Landfill until 
the waste-to-energy facility comes on line, or April 1, 1987, 
whichever comes first, and the indefinite use of Brown's Island 
Landfill as an inert demolition site. 

Extension 

The Brown's Island Landfill is an integral part of the Marion 
County Solid Waste Program, as it handles two-thirds of all waste 
generated in Marion County. The only available alternative to 
Brown's Island Landfill between the current May 29, 1986 closure 
date and the opening of the mass burn (expected Fall of 1986) 
would be the Woodburn Landfill in north Marion County. If waste 
was required to go to Woodburn, it would greatly deplete the use 
of this landfill as the County's long-term ash disposal site and 
backup landfill, as well as drastically increase cost to the 
franchised collectors to haul waste. In addition, we feel that 
the public complaints of odor and visual nuisance would vastly 
increase, due to the Woodburn Landfill's closeness to I-5. 



Letter to Mr. Ernest A. Schmidt 
From Robert J. Hansen 
June 4, 1985 

Page 2 

Continuing the use of Brown's Island Landfill would allow waste 
to fill the large space behind the dike, projected to be 
available after May 29, 1986, using current volume and fill 
rates. Filling this space would help to eliminate ponding of 
water and insure the integrity of the existing dike. 

Demolition Site 

The County is in need of a long-term inert demolition site, as 
the waste-to-energy facility will not handle this type of mate
rial. It is therefore the County's proposal to also continue the 
use of Brown's Island Landfill as an inert demolition site to 
satisfy this need as well as fill the available space at Brown's 
Island. This would be performed over an indefinite time in areas 
to be approved by the DEQ and would not require a 5-foot liner. 

The current closure plans, as submitted, do not reflect the 
extension or demolition site as requested, by the current May, 
1986 date. If concurrence with the extension and demolition site 
is obtained, the plans submitted under this application would be 
updated to reflect these changes. The timing of several critical 
elements to the Marion County Solid Waste program is contingent 
upon your decision, thus we appreciate your consideration in this 
matter, as soon as possible. 

&~~ 
Bill Schlitt, President 
Brown's Island, Inc. 

JVS:RJH:al 

cc: Board of Commissioners 
Gary Messer, DEQ 

0603easdeq. jvs 

Robert J. Hansen, Director 
Marion County Department of 
Public Works 
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GOVEANOA 
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OEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. P, September 27, 1985 EQC Meeting 

Summary 

Informational Report: Proposed Enforcement Guidelines and 
Procedures for the Hazardous Waste Program. 

The Department of Environmental Quality (DEQ) has developed proposed 
Enforcement Guidelines and Procedures (Attachment I) for its hazardous 
waste program. The guidelines are intended to ensure that DEQ enforcement 
actions are appropriate to the gravity and magnitude of violations, taken 
in a timely manner, and consistent statewide. 

The Department intends to distribute these guidelines as widely as 
practicable to provide for an awareness by potentially affected parties of 
how DEQ will enforce hazardous waste program requirements (Attachment II). 
Comments by the public, as well as policy direction from the Environmental 
Quality Commission, are requested and will be considered prior to 
finalizing the guidelines. 

DEQ plans to present final enforcement guidelines to the Commission for 
concurrence at the scheduled November 22, 1985 meeting. 

Background 

The Department has submitted an application to the Environmental Protection 
Agency (EPA) to receive Final Authorization for the state's hazardous waste 
program. Once authorized, the state hazardous waste program will operate 
in lieu of the federal RCRA program in Oregon. 

As a requirement for final authorization, RCRA requires state programs to 
be fully equivalent to the federal program and to provide for adequate 
enforcement. States must provide a comprehensive description of the state 
enforcement program in the Final Authorization application. 

EPA's requirements for the substance and descriptions of state enforcement 
programs are contained in the following guidance documents: 

1. Interim National Criteria for a Quality Hazardous Waste 
Management Program under RCRA; May 1984; and 

2. Compliance/Enforcement Program Descriptions in Final 
Authorization Application and State Compliance/Enforcement 
Strategies; June, 1984. 
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Additionally, EPA's present enforcement policies are contained in: 

1. Enforcement Response Policy; December 1984, and 

2. Final RCRA Civil Penalty Policy; May 1984. 

Discussion 

The attached proposed enforcement guidelines provide a description of DEQ's 
enforcement program. The guidelines: (1) Categorize violations into three 
classes; (2) Identify appropriate enforcement actions for the various 
violation ·categories; (3) Establish timeframes for DEQ actions; (4) Provide 
for escalated enforcement actions when compliance is not achieved; and (5) 
Describe the considerations involved in determining the amount of a civil 
penalty. 

The proposed guidelines, when finalized and effective, will replace the 
Department's present Enforcement Response Policy for the hazardous waste 
program. (The existing DEQ policy is based upon an earlier EPA enforcement 
policy. Since the EPA enforcement response policy has been revised, EPA 
expects similar revisions to the state's enforcement guidelines.) 

A major change from the existing DEQ policy is the mandatory assessment of 
civil penalties for "Class I" violations. The proposed guidelines would 
require the assessment of a civil penalty by DEQ for violations which: 

create a likelihood for harm or for significant environmental 
damage, or have caused actual harm or environmental damage; 

involve the unauthorized disposal of hazardous waste; or 

result in the failure to assure that groundwater will be protected 
or that proper closure and post-closure activities will be 
undertaken. 

Class II and III violations generally would receive a Notice of Violation 
as the initial enforcement response. If compliance is not achieved 
according to established compliance schedules, a subsequent and escalated 
enforcement action would be taken. 

The proposed guidelines also contain timeframes for DEQ enforcement 
actions. These timeframes are established to ensure that violators receive 
timely notification of their noncompliance and are expeditiously placed on 
compliance schedules. 

Finally, the proposed guidelines discuss the factors to be considered when 
determining the amount of a civil penalty. The guidelines contain a matrix 
to be used for calculating the "seriousness and magnitude" component of the 
penalty. This gravity-based penalty may then be adjusted according to the 
factors in OAR 340-12-045, including consideration of the economic benefit 
of noncompliance. 

The Department proposes to proceed with the following schedule of 
activities in order to develop final enforcement guidelines: 

September 13 Proposed guidelines submitted to EPA -
Region 10 for review. 
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September 27 

September 30 

October 14 

October 30 

November 22 

January 1, 1986 

Director's Recommendation 

EQC receives testimony. 

Mailing of Notice of Opportunity to Comment to 
Department's mailing lists. 

Comment period closes. 

Final guidelines prepared. 

Request for EQC concurrence with final 
guidelines. 

Effective date for use of final enforcement 
guidelines. 

It is recommended that the Commission: (1) concur with the Department's 
proposed schedule for development of final guidelines; (2) provide policy 
direction and comments on the proposed enforcement guidelines to Department 
staff; and (3) receive testimony from interested persons at this meeting. 

__'.__~ 
Fred Hansen 

Attachments: I. Proposed Enforcement Guidelines and Procedures for the 
Hazardous Waste Program 

II. Draft Notice of Opportunity for Public Comment 

Alan Goodman:b 
229-5254 
September 3, 1985 
ZB5028 
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SECTION 1 

INTRODUCTION 

Purpose arui Scope 

The Enforcement Guidelines and Procedures (hereafter "enforcement 

guidelines") presents a framework for enforcement of the Oregon Department 

of Environmental Quality's (DEQ) Hazardous Waste Program, This document 

sets forth DEQ's approach to responding to documented instances of 

noncompliance with program requirements as contained in: (1) Oregon 

Revised Statutes (ORS) 459.410 to 459.450 and 459.460 to 459.690; 

(2) Oregon Administrative Rules (OAR), Chapter 340, Divisions 100-106; 

(3) permits (licenses) issued pursuant to applicable OAR and ORS; and, 

(4) orders of the Department and Commission. 

The goal of enforcement is to obtain expeditious resolution of hazardous 

waste program violations and correction of environmental or public health 

impacts resulting from noncompliance. 

The purpose of this document is to provide guidelines to ensure effective 

state enforcement of hazardous waste requirements. The enforcement 

guidelines identify the state's enforcement authorities and contain 

procedures for determining categories of violations and associated timely 

and appropriate enforcement responses. 

Priorities are established to ensure that those violations which cause or 

have the potential to cause serious environmental harm or public health 

hazards are addressed by the Department with higher priority than 
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violations of an administrative nature, Timelines are also established for 

initial and subsequent escalated enforcement responses to provide for 

resolution of noncompliance in the shortest practicable time period. 

When administrative civil penalties are assessed by the DEQ Director, the 

guidelines in this document will be used to ensure that: (1) penalties are 

assessed fairly and consistently; (2) penalties are appropriate to the 

gravity of the violation; and (3) economic incentives for noncompliance are 

reduced as much as possible. 

The enforcement guidelines are intended for use only by Department 

personnel involved with administering DEQ's Hazardous Waste Program. The 

guidelines are based upon authority granted by and procedures and 

considerations contained in Oregon Revised Statutes and Oregon 

Administrative Rules. This document is not intended to limit in any way 

the state's enforcement authorities or practices. The Department may 

initiate any action or seek any relief, as provided for in Oregon statutes 

and rules, that is deemed appropriate or necessary. 

These guidelines are not intended and should not be relied upon to create 

rights, substantive or procedural, which are enforceable by any party 

contesting or appealing a Department action. 

The enforcement guidelines will be used by the Department beginning 

January 1, 1986. In general, enforcement actions initiated by DEQ after 

January 1, 1986, in response to hazardous waste violations detected after 
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this date, are intended to be guided by this document. Violations which 

are detected prior to January 1 1 1986, and for which an enforcement action 

is taken after January 1, 1986, may, but are not necessarily required to, 

be addressed by these guidelines. 

SECTION 2 

GENERAL PRINCIPLES 

Enforcement of the Department's hazardous waste program will be guided by 

the following general principles: 

1. The objective of enforcement is to attain and maintain compliance 

with hazardous waste statutes and rules administered by DEQ. 

2. Responsibility for compliance rests with those persons conducting 

activities covered by these statutes and rules and with permits 

and orders issued pursuant thereto. 

3. DEQ enforcement actions will be appropriate to the gravity of the 

violation, pursued to resolution in a timely manner, and applied 

consistently statewide. 

4. Enforcement actions will be escalated to an appropriate level 

when violators fail to comply with established compliance 

schedules. 
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5. DEQ will endeavor, by conference, conciliation and persuasion, to 

solicit compliance prior to and following issuance of enforcement 

action. 

6. All enforcement actions will clearly identify each and every 

documented violation, establish compliance schedules if 

appropriate and require the violator's certification that 

compliance is achieved. 

7, Compliance schedules established will be for the shortest 

practicable time and may include interim mitigating measures to 

minimize adverse effects of noncompliance. 

8. Resolution of violations shall be documented through an 

appropriate means. 

SECTION 3 

VIOLATION CATEGORIES 

Each documented violation of a statutory requirement, particular rule, or 

condition of an order or permit will be categorized according to the 

seriousness of the violation and other relevant factors identified in this 

section. Each instance of noncompliance is considered a separate violation 

and should be classified separately. Using the guideli.nes in Section 4, a 

single enforcement response, which addresses all of the violations, should 

be selected, 
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Violations will be classified into one of three categories as described 

more fully below: 

Class I Violation A violation which: 

creates a likelihood for harm or for significant environmental 

damage, or has caused actual harm or environmental damage; 

involves the unauthorized disposal of hazardous waste; or 

results in the failure to assure that groundwater will be 

protected or that proper closure and post-closure activities 

will be undertaken. 

Class II Violation A violation which: 

results in a release or creates a threat of release of 

hazardous waste to the environment but does not create a 

likelihood for harm or environmental damage; or, 

involves the failure to ensure hazardous wastes are destined 

for and delivered to a permitted, interim status or designated 

facility. 

Class III Yiolation Any other violation of hazardous waste rules, 

permits or orders. 
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While there are some hazardous waste requirements whose violation would, in 

almost all situations regardless of the circumstances, clearly be 

categorized as either Class I, II or III, it is generally not appropriate 

to classify violations in the abstract. Rather, each violation should be 

evaluated individually and with consideration of other relevant factors 

prior to determining the appropriate category. These additional factors 

include, but are not limited to, the following: 

the type and duration of the violation; 

the degree of deviation from the requirement; 

precautions, actions or measures taken by the violator which would 

mitigate potential adverse impacts of the violation; 

the hazard characteristics and quantity of the hazardous waste; and 

specific characteristics of the site where the violation occurred. 

SECTION 4 

TIMELY AND APPROPRIATE ENFORCEMENT RESPONSE 

This section identifies the options for appropriate enforcement actions in 

response to violations. A more detailed discussion of these actions is 

contained in Section 5, 
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Timeframes for DEQ enforcement actions are also included. The timeframes 

described herein are considered the maximum allowable -- enforcement 

actions should proceed more quickly if possible. Where timeframes begin 

with the date of violation discovery, this shall be interpreted as the date 

that the Department inspector determines through review of the inspection 

report and/or data (e.g., laboratory reports) that a violation has 

occurred • 

. In general, initial DEQ enforcement actions for Class II and III violations 

will be at the lowest level and subsequently escalated if violators fail to 

achieve compliance or meet established compliance schedules. There are 

exceptions, however to this rule, as noted below. 

A. INITIAL ENFORCEMENT RESPONSES 

CLASS I VIOLATIONS 

Appropriate Enforcement Response; The Department will generally 

respond to Class I violations with a combination of two enforcement 

actions. The first is issuance of a Notice of Intent to Assess Civil 

Penalty (hereinafter "Notice of Intent 11 ). If correction of the Class 

I violations will require an extended period of time and substantial 

effort (e.g., development of Part B application, installation of 

surface impoundment liner, etc.), DEQ may issue an Order in lieu of 

the Notice of Intent. The Notice of Intent or Order should establish 

a compliance schedule leading to resolution of the violations and 

attainment of full compliance. 
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The second action will be Assessment of Civil Penalty. The penalty 

assessment will cover all of the Class I violations documented by DEQ. 

(The violations cited in the Civil Penalty Assessment should be 

identical to those cited in the Notice of Intent.) 

If Department staff have reason to believe that either of the DEQ 

administrative actions above will be ineffective, direct court action 

may be recommended. 

ZB4956.2 

Timeliness of Enforcement Response; The times indicated below 

pertain to the state's enforcement response options. They 

include the writing, processing and issuance of the enforcement 

action. 

Enforcement Action 

a. Civil Penalty Assessment 

b. Notice of Intent 

c. DEQ order 

d. Referral to Department of 

Justice for court action 

-10-

Time 

45 days after violation 

discovery. 

45 days after violation 

discovery. 

45 days after violation 

discovery. 

45 days after violation 

discovery. 



CLASS II YIOLATIONS 

Appropriate Enforcement Response; In general, the initial DEQ 

enforcement response to Class II violations will be a Notice of 

Violation (NOV) issued by the Regional Manager. 

Alternately, a Notice of Intent should be issued if: (1) correction 

of the violations will take longer .than 90 days; (2) the violator has 

a large number of Class II violations; or (3) the Department has 

reason to believe the NOV will be ineffective. 

In cases where correction of Class II violations will require an 

extended period of time and substantial effort, issuance of an Order 

may be recommended. 

ZB4956.2 

Timeliness of Enforcement Response; The times indicated below 

include the writing, processing and issuance of the respective 

enforcement responses. 

Enforcement Action 

a, Notice of Violation 

b, Notice of Intent 

c. DEQ order 
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Time 

30 days after violation 

discovery. 

60 days after violation 

discovery. 

90 days after violation 

discovery 



CLASS III VIOLATIONS 

Appropriate Enforcement Response; A violator with only Class III 

violations will normally be issued a Notice of Violation as the 

initial enforcement response. 

If there are a large number of Class III violations or if the 

violations will require more than 90 days to correct, a Notice of 

Intent should be issued initially. 

Issuance of an Order or Civil Penalty Assessment as an initial 

enforcement response generally will not occur unless there are 

significant aggravating circumstances. 

Timeliness of Enforcement Response; 

Enforcement Action 

a. Notice of Violation 

b. Notice of Intent 

B. ESCALATION OF ENFORCEMENT RESPONSES 

Time 

30 days after violation 

discovery. 

60 days after violation 

discovery. 

While the Department expects the majority of violations to be resolved 

with an initial enforcement response, DEQ will closely monitor 
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compliance schedule dates and expeditiously take subsequent actions if 

such dates are not met or if full compliance is not achieved. 

ZB4956.2 

Appropriate Enforcement Response: Subsequent enforcement actions 

taken in response to a violator's failure to comply with an 

initial enforcement action normally will be escalated as 

indicated below: 

Initial Enforcement Response 

a. Notice of Violation 

b. Notice of Intent 

c. Assessment of Civil Penalty 

d. DEQ order 

Subsequent Enforcement Response 

Notice of Intent. 

Assessment of Civil Penalty. 

Additional Assessment of Civil 

Penalty or Department order. 

Assessment of Civil Penalty or 

referral to Department of Justice 

for court action. 

However, these guidelines should not be interpreted to preclude 

DEQ from taking a subsequent enforcement action which may be more 

than one level higher than the intitial action. For example, if 

a Notice of Violation is issued as the initial response to 

Class II violations, and compliance is not achieved with 90 days, 

DEQ may assess a civil penalty without first issuing a Notice of 

Intent, 
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Timeliness of Enforcement Response: Subsequent enforcement 

actions taken in response to a violator's failure to comply with 

the initial enforcement action will proceed according to the 

following timeframes, 

Enforcement Action 

a. Notice of Intent 

b, Assessment of Civil Penalty 

c. DEQ order 

d. Referral to Department of Justice for 

Court Action 

Time1 

30 days 

45 days 

60 days 

90 days 

C. CHRONIC OR REPEATED VIOLATIONS 

If the Department finds that a person is a chronic violator of 

hazardous waste program requirements, or repeatedly violates the same 

requirements, this is an indication that the past enforcement actions 

were not successful in deterring the violator, In such cases, it may 

be appropriate for DEQ to escalate the initial enforcement actions for 

the newly documented violations above the level normally indicated for 

an initial response. 

1Begins on the first day after a compliance schedule date is not met. 
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For example, if a violator has repeated Class III violations, DEQ may 

issue a Notice of Intent or a Civil Penalty Assessment for the new 

violations, rather than begin with a Notice of Violation. 

D. COMBINATIONS OF CLASS I, II ANP III VIOLATIONS 

When a violator has violations of more than one classification, it is 

desireable to issue one consolidated enforcement response which covers 

all of the violations. 

For example, if a person has several Class I and Class II violations, 

a single Notice of Intent should be issued, citing all of the Class I 

and Class II violations. (The Civil Penalty Assessment, which is also 

required for Class I violations, would only cite and cover the Class I 

violations.) 

Although dual enforcement actions should be minimized, they may be 

appropriate in some cases. For example, a person with both Class II 

and Class III violations could receive a penalty assessment for the 

Class II violations and a separate NOV or Notice of Intent for the 

Class III violations. This might occur when the circumstances 

surrounding the Class II violations justified a penalty, but the 

Class III violations did not. 
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SECTION 5 

TYPES AND DESCRIPTIONS OF ENFORCEMENT RESPONSES 

Notice of Violation is a written notice that identifies the violations and 

specifies a date when the violator must return to full compliance. Interim 

compliance dates may be included if appropriate. 

Notices of Violation are used when there are Class II or III violations 

which can be corrected within 60 days of the notice. A Notice of Violation 

should not be considered a prerequisite to issuance of a Notice of Intent 

or a civil penalty if it is thought that either of those actions will 

eventually be needed to obtain compliance by the violator. 

Notices of Violation are issued by the Regional Managers. The notice shall 

require a written response from the violator noting how and when the 

violations were corrected. The Department may conduct a followup 

inspection to verify compliance. 

Notice of Intent to Assess Civil Penalty is a written document which warns 

a violator that civil penalties may be assessed for violations cited 

therein without further notice from the Department. The Notice of Intent 

cites the particular violations and describes the factual findings upcn 

which the violations are based. 
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The letter accompanying the Notice of Intent shall either specify a 

schedule, if appropriate, for the violator to return to compliance or 

require the violator to submit a compliance schedule by a specified date 

for Department approval, A compliance schedule should contain interim 

requirements and dates for their achievement if final compliance will 

exceed 120 days, A compliance schedule should require that progress 

reports be submitted to the Department within 14 days following each 

scheduled date. 

Notices of Intent are issued for all Class I violations and for Class II or 

Class III violations which require more than 60 days after the notice to 

correct. Notices of Intent are issued by the Administrator of the Regional 

Operations Division, based upon a referral to the Enforcement Section. The 

Hazardous Waste Section Manager and the appropriate Regional Manager shall 

be consulted for concurrence prior to issuance of Notices of Intent. 

Failure to comply with the compliance schedule in a Notice of Intent should 

result in an escalated action such as civil penalty, Department order or 

referral to Department of Justice for court action. 

Civil Penalty Assessment means the administrative levying of a monetary 

penalty by the Director of the Department. A hazardous waste management 

schedule of civil penalties is contained in OAR 340-12-068 and varies from 
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not less than $100 to not more than $10,000 for each violation. Each day 

the violation continues may constitute a separate offense. 

In determining the amount of a civil penalty, the Director may consider the 

criteria in OAR 340-12-045. (Section 7 of these guidelines restates 

the criteria and provides procedures for determining the amount of a 

penalty.) 

Pursuant to ORS 468.125, the Department is not required to provide advance 

notice prior to assessing a civil penalty for a violation of hazardous 

waste program requirements (ORS 459.410 to 459.450 and 459.460 to 459.690). 

As indicated in Section 4 of these guidelines, civil penalties will be 

assessed against persons with Class I violations and may be assessed 

against persons who fail to comply with a Notice of Intent or Department 

order. 

Assessments of civil penalty grant the violator the right to request a 

contested case hearing before the Environmental Quality Commission or its 

hearings officer. Under certain circumstances, the civil penalty may be 

mitigated in whole or in part by the Commission. Contested case decisions 

may be appealed to the Commission and are subject to judicial review. 

Failure to comply following an assessment of civil penalty should result in 

the assessment of an additional penalty, Department order, site operation 

shutdown order or referral to Department of Justice for court action. 
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Department Order means an order issued by the Department pursuant to ORS 

459.660. Whenever the Department believes a violation has occurred, it may 

investigate and issue an order requiring changes or compliance without 

notice or hearing. The Order takes effect 20 days after the date of its 

issuance, unless a hearing is requested before the 20-day period has 

expired. 

If the Order is appealed, a contested case hearing is held by the 

Environmental Quality Commission or its hearing officer and is subject to 

judicial review. Failure to comply with the Order is enforceable through 

the assessment of civil penalties or criminal action. 

Department orders may be used to respond to persons with Class I violations 

which require an extended period of time and substantial effort to correct 

or persons who do not adequately respond to initial enforcement actions. 

Compliance schedules may be included in Orders if appropriate. (See 

discussion of Notice of Intent on page 15 for guidance on compliance 

schedules.) In general, the Department's desire in issuing an Order is to 

obtain the respondent's consent to the terms of the Order. Therefore, if 

it appears likely that an order would be contested, use of a Notice of 

Intent to establish compliance requirements may be preferred. 

Department orders shall be prepared by the Enforcement Section of Regional 

Operations based upon an enforcement referral from the Regional Manager. 

Department orders will require the concurrence of the Manager of the 

Hazardous Waste Section and the Administrator of the Hazardous and Solid 

Waste Division before being issued by the Director. 
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Commission Order means an order issued by the Environmental Quality 

Commission pursuant to ORS 459.650. Upon receipt of a complaint made to it 

by any person, the Department shall make an investigation to determine if 

the operation of any generator, transporter or hazardous waste management 

facility is unsafe or is in violation of a statute or regulation. 

Following the investigation, if the Department is satisfied that sufficient 

grounds exist to justify a hearing, it shall give 10 days• written notice 

of the time and place of the hearing. Within 30 days of the hearing, the 

Commission shall make a specific order as it considers necessary. Any 

Order is subject to judicial review. Failure to follow the order, once 

final, may subject the violator to a Notice of Intent, assessment of a 

civil penalty, site operation shutdown order, injunctive relief or criminal 

action. 

Commission orders are issued by the EQC or its hearing officer following a 

hearing. The results of the inspector's investigation will be reviewed by 

the Administrator of the Hazardous and Solid Waste Division, the Director 

and the Attorney General's Office before a hearing is scheduled for 

Commission action. The Department will not ordinarily use this authority 

unless initiated by a complaint, since ultimate enforcement of the Order 

would revert to an assessment of a civil penalty, site operation shutdown 

order, injunctive relief or criminal action, 

Site Operation Shutdown Order means an order issued by the Department 

pursuant to ORS 459.680 without prior notice or hearings. The Department 

must establish reasonable cause that a clear and immediate danger to public 

health, welfare, safety or the environment exists from the continued 

operation of the activity or site. The Order shall be served on the site 
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superintendent. Within 24 hours, the Department must appear in circuit 

court to petition for the equitable relief required to protect public 

health, welfare, safety or the environment. 

In1unctive Relief means actions or proceedings pursuant to ORS 459.690 for 

equitable remedies to enforce compliance or restrain further violations 

whenever it appears to the Department that any person is engaged or about 

to engage in any acts or practices that cause or threaten to cause a 

substantial violation or threat to public health, safety, welfare or the 

environment. No prior administrative hearing is required. 

Criminal Action means proceedings under ORS 459.992(4). Criminal actions 

are handled by the local District Attorney for the county in which the 

violations occur. Referrals to the local District Attorney by inspectors 

shall not occur without the approval of the Director of the Department. 

The Administrators of the Hazardous and Solid Waste Division and Regional 

Operations Division shall confer with the Director on the merits of 

proceeding with criminal action in lieu of the other administrative 

remedies described in this policy. The Attorney General's Office may also 

be consulted. The Department may also consider referral of potential 

criminal actions to EPA for investigation. 

The following types of cases or situations may warrant criminal action: 

(1) a hazardous waste handler violates the terms of a Notice of Intent, 

Commission order or Department order and does not respond to the assessment 

of a civil penalty; (2) a hazardous waste handler is a frequent and 

recalcitrant violator; (3) long-term specific conduct by a violator is to 

be compelled; (4) deterrence of others situated similarly to the violator 
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is a main goal; and (5) intentional disposal of hazardous waste at an 

unauthorized disposal site. 

Occasionally, local agencies (i.e., city police or fire, county sheriff) 

may be involved in investigating hazardous waste violations along with the 

state. Local government has the right and opportunity to seek a criminal 

action with or without DEQ concurrence and/or knowledge. 

SECTION 6 

PRIORITIES 

All violations documented will be addressed with an appropriate enforcement 

response. In general, the Department's priority targets will be, first, 

Class I Violations, then Class II Violations, and then Class III 

Violations. 

Within each category of violations, enforcement priorities may need to be 

set. In doing so, Department staff will consider the following factors: 

o The magnitude and imminence of the actual or potential public health 

or environmental threat. 

o The duration of the handlers noncompliance -- if two similar 

noncompliance scenarios exist, the one which has existed longer 

should generally be addressed first. 
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o Length of time needed to achieve compliance -- violators requiring 

long-term remedies should be addressed first, except for imminent 

threat situations. 

o Strength of case -- when all other considerations are equal, the 

stronger case should receive higher priority. 

o Expression of uncooperativeness or willingness by violator to 

correct violations. 

o Potential for the enforcement action to set an important precedent. 

SECTION 7 

ASSESSMENT OF ADMINISTRATIVE CIVIL PENALTIES 

As indicated in previous sections of these enforcement guidelines, 

assessment of civil penalties by the DEQ Director is one enforcement tool 

available to DEQ. A civil penalty may be an appropriate enforcement 

response depending upon the nature of a violation and its surrounding 

circumstances. 

This section focuses on how to determine the proper amount of a civil 

penalty once a decision has been made that a civil penalty is the 

appropriate enforcement remedy to pursue. 
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Relationship to Statutory and Regulatory Provisions 

These guidelines amplify existing provisions in Oregon Revised Statutes 

(ORS) and Oregon Administrative Rules (OAR) pertaining to assessment of 

civil penalties. This document does not establish any new authorities or 

require any action be taken which conflicts with provisions of existing 

state law. 

ORS 459.995 establishes the liability of hazardous waste violators for 

civil penalties. In particular, ORS 459.995(2) states that: 

11 (2) In addition to any other penalty provided by law, any person who 

violates ORS 459.410 to 459.450 and 459.460 to 459.690, a license 

condition or any commission rule or order pertaining to the 

generation, treatment, storage, disposal or transportation by air 

or water of hazardous waste, as defined by ORS 459.410, shall 

incur a civil penalty not to exceed $10,000 for each day of the 

violation.• 

Additionally, ORS 459.995(3) states that: 

11 (3) The civil penalty authorized by subsections (1) and (2) of this 

section shall be established, imposed, collected and appealed in 

the same manner as civil penalties are established, imposed and 

collected under ORS 448.305, 454.010 to 454.040, 454.205 to 

454.255, 454.405 454.425, 454.505 to 454.535, 454.605 to 454.745 

and ORS chapter 468.• 
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Due to the references in ORS 459.995(3), Chapter 459 does not stand alone. 

The principal reference for consideration is ORS Chapter 468 which, in 

part, authorizes establishment of civil penalty schedules, and specifies 

considerations for imposing penalties (see ORS 468.130, 468.135, and 

468.140). These statutory provisions have been codified by the Commission 

and comprise Division 12 of OAR Chapter 340. OAR 340-12-068 includes a 

hazardous waste management schedule of civil penalties. OAR 340-12-045 

identifies factors which the Director may consider in establishing the 

amount of a civil penalty. 

Summary of Penalty Determination 

If a penalty is to be assessed by the Director, penalty determination will 

proceed using a component approach. First, a gravity-based penalty is 

determined. Next, the economic benefit of noncompliance is calculated if 

it is expected to be significant. Finally, special circumstances, if any, 

are considered, where such information is available, to adjust the penalty. 

The gravity-based penalty considers "The gravity and magnitude of the 

violation." (OAR 340-12-045(1)(d)). Two relevant factors are evaluated: 

o Potential for harm; and 

o Extent of deviation from a statutory, regulatory, or permit 

requirement. 

These factors are incorporated into a matrix (discussed later) from which 

the gravity-based penalty is chosen. 
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Where violators have derived significant savings by their failure to comply 

with hazardous waste requirements, the Director may calculate the amount 

of economic benefit from noncompliance gained by the violator and add this 

amount to the gravity-based penalty. Consideration of the economic benefit 

of noncompliance is provided for in OAR 340-12-045(1)(j), i.e., "any other 

relevant factor." 

The Director may adjust the gravity-based penalty upwards or downwards to 

reflect other factors as provided for in OAR 340-12-045, if sufficient 

information is available, These factors include: 

(a) Whether the respondent has committed any prior violation, 

regardless of whether or not any administrative, civil, or 

criminal proceeding was commenced therefore; 

(b) The history of the respondent in taking all feasible steps or 

procedures necessary or appropriate to correct any violation; 

(c) The economic and financial conditions of the respondent; 

(d) The gravity and magnitude of the violation; 

(e) Whether the violation was repeated or continuous; 

(f) Whether a cause of the violation was an unavoidable accident, or 

negligence, or an intentional act of the respondent; 
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(g) The opportunity and degree of difficulty to correct the 

violation; 

(h) The respondent's cooperativeness and efforts to correct the 

violation for which the penalty is to be assessed; 

(i) The cost to the Department of investigation and correction of the 

cited violation prior to the time the Department receives 

respondent's answer to the written notice of assessment of civil 

penalty; or 

(j) Any other relevant factor. 

A penalty may be calculated for each separate and independent violation 

documented by the Department. In no case will the total penalty for any 

single violation exceed the statutory maximum of $10,000 per day. 

Determination of the Gravity-Based Penalty 

The seriousness of a violation is based on the same two factors as the 

"gravity and magnitude of the violation:" 

o Potential for harm; and 

o Extent of deviation from a statutory or regulatory requirement. 
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Potential for Harm 

The Department's requirements for hazardous waste handlers were promulgated 

in order to prevent harm to human health and the environment, Thus, 

noncompliance could result in a situation where there is potential for 

harm. The potential for harm resulting from a violation may be determined 

by: 

o The potential adverse effect on human health or the environment 

posed by noncompliance; or 

o The adverse effect noncompliance has on the statutory or regulatory 

purposes or procedures for implementing the hazardous waste program. 

The presence or absence of direct harm in a noncompliance situation is 

something over which the violator may have no control. Therefore, 

violations will be evaluated for their potential harm in addition to 

whether actual harm occurred. 

The "adverse effect noncompliance has on the statutory and regulatory 

purposes or procedures for implementing the hazardous waste program" 

pertains to actions or omissions by persons which result in frustrating the 

Department's ability to ensure proper hazardous waste management occurs. 

One example would be the failure of a hazardous waste storage facility 

owner/operator to obtain an identification number and file a Part A permit 

application with DEQ. These requirements are the means used by DEQ to 

identify the regulated community. In the absence of this information, DEQ 

would not be aware that the facility was handling hazardous waste, and 
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hence no compliance inspections would be conducted. The net effect would 

be the Department's inability to ensure that the comprehensive waste 

management standards of 40 CFR Part 265 were being followed. 

The potential for harm in a particular situation can be classified as 

major, moderate, or minor. The degree of potential harm represented by 

each category is defined as: 

o MAJOR 

(1) Violation poses a substantial adverse effect on public 

health or the environment; and/or 

(2) The actions have or may have a substantial adverse effect on 

the statutory or regulatory purposes or procedures for 

implementing the hazardous waste program. 

o MODERATE 
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(1) The violation poses a significant adverse effect on public 

health or the environment; and/or 

(2) The actions have or may have a significant adverse effect on 

the statutory or regulatory purposes or procedures for 

implementing the hazardous waste program. 
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o MINOR 

(1) The violation poses a relatively low adverse effect on 

public health or the environment; and/or 

(2) The actions have or may have an relatively low adverse 

effect on the statutory or regulatory purposes or procedures 

for implementing the hazardous waste program. 

Extent of Deviation from Requirement 

The "extent of deviation" from the Department's statutes or regulatory 

requirements is an important factor in determining the amount of a civil 

penalty. Violators may be substantially in compliance with the provisions 

of the requirement or they may have totally disregarded the requirement (or 

a point in between). As with potential for harm, extent of deviation may 

be either major, moderate, or minor. In determining the extent of 

deviation, the following definitions should be used: 

o MAJOR - the violator deviates from the requirements of the 

regulation or statute to such an extent that there is substantial 

noncompliance. 

o MODERATE - the violator significantly deyiates from the 

requirements of the regulation or statute but some of the 

requirements are implemented as intended. 

o MINOR - the violator deviates somewhat from the regulatory or 

statutory requirements but most of the requirements are met. 
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Penalty Assessment Matrix 

The two axes of the penalty assessment matrix are; 1) the potential for 

harm, and 2) the extent of deviation from a requirement. The matrix has 

nine cells, each containing a penalty range. The specific cell is chosen 

after determining which category (major, moderate or minor) is appropriate 

for the potential for harm factor, and which category is appropriate for 

the extent of deviation factor. The complete matrix is illustrated below: 

Potential 

for 

Harm 
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The highest cell (major potential for harm/major extent of deviation) is 

limited by the maximum statutory penalty allowance of $10,000 per day of 

violation. 

The selection of the exact penalty amount within each cell is at the 

discretion of the Director in any given case. The Director will 

consider only the seriousness of the violation in selecting the penalty 

amount within the range. The reasons the violation was committed, the 

intent of the violator, and other relevant factors are not considered at 

this point; they will be considered at the adjustment stage. 

Assessing Multiple Penalties 

In certain situations, a particular violator may have violated several DEQ 

hazardous waste rules. A separate penalty may be calculated for each 

violation that results from an independent act (or failure to act) by the 

violator and is substantially distinguishable from any other violation for 

which a penalty is to be assessed, A given violation is independent of, 

and substantially distinguishable from, any other violation when it 

requires an element of proof not needed by the others. In many cases, 

violations of different rules constitute independent and substantially 

distinguishable violations. 

For example, failure to implement a groundwater monitoring program and 

failure to have a written closure plan are violations which result from 

different sets of circumstances and which pose separate risks. In the case 

of a firm which has violated both of these rules, a separate count would be 
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charged for each violation. For penalty purposes, each of the violations 

would be evaluated separately and the amounts totalled. 

It is also possible that different violations of the same rule could 

constitute independent and substantially distinguishable violations. For 

example, there are two separate violations in the case of a firm which has 

open containers of hazardous waste in its storage area and which also 

ruptured different hazardous waste containers while moving them on site. 

The violations result from two sets of circumstances (improper storage and 

improper handling) and pose separate and distinct risks. In this 

situation, two violations with two separate penalties would be appropriate. 

For penalty purposes, each of the violations would be assessed separately 

and the amounts totalled. 

Multiple penalties also may be assessed where a person has violated the 

same requirement in substantially different locations. An example of this 

type of violation is failure to clean up hazardous waste discharged during 

transportation. A transporter who did not clean up waste discharged in two 

separate locations during the same trip should be charged with two 

violations. In these situations, the separate locations present separate 

and distinct risks to public health and the environment. Thus, separate 

penalty assessments are justified. 

In general, multiple penalties would not be appropriate where the 

violations are not independent or substantially distinguishable. Where a 

violation derives from or merely restates another violation, a separate 

penalty is not warranted. For example, if an owner/operator of a storage 

facility failed to specify in the waste analysis plan the parameters for 
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which each hazardous waste will be analyzed and failed to specify the 

frequency with which the initial analysis of the waste will be repeated, 

the owner/operator has violated the requirement that they develop an 

adequate waste analysis plan. The violations result from the same factual 

event (failure to develop an adequate plan), and pose one risk (storing 

waste improperly due to inadequate analysis), In this situation, both 

requirements violated would be cited in the complaint, but one penalty, 

rather than two, would be assessed. The fact that two requirements were 

violated may be taken into account in choosing higher "potential for harm" 

and "extent of deviation" categories on the penalty matrix. 

Assessing Multi-Day Violations 

The Director has authority to assess civil penalties of up to $10,000 per 

violation per day, with the potential of assessing each day of 

noncompliance as a separate violation. Multi-day penalties would generally 

be calculated in the case of continuing flagrant violations. However, per 

day assessment may be appropriate in other cases. 

In the case of continuing violations, the Director has the authority to 

calculate penalties based on the number of days of documented violation 

since the effective date of the requirement and up to the date of coming 

into compliance. The gravity-based penalty derived from the penalty matrix 

may be multiplied by the number of days of documented violation, when a 

decision has been made to assess for multi-day violations. 
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Economic Benefit (rom Noncompliance 

The Director may consider the economic benefit of noncompliance to a 

violator when assessing penalties. An "economic benefit component• may be 

calculated and added to the gravity-based penalty when a violator acquires 

a significant economic benefit from violating state hazardous waste program 

requirements. (The total penalty cannot exceed $10,000 per violation per 

day.) 

The following regulatory areas are candidates for an economic benefit 

analysis: 

o Groundwater monitoring 

o Financial requirements 

o Closure/post-closure 

o Waste determination 

o Waste analysis 

o Clean-up of discharge 

o Part B application submittal 

o Disposal at unauthorized location 

Two types of economic benefits from noncompliance may occur: 

o Benefit from delayed costs; and 

o Benefit from avoided costs. 

Delayed costs are expenditures which have been deferred by the violator's 

failure to comply with the requirements. The violator eventually will have 
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to spend the money in order to achieve compliance. Delayed costs are the 

equivalent of capital costs. Examples of violations which result in 

savings from delayed costs are: 

o Failure to install a groundwater monitoring program; 

o Failure to submit a Part B permit application; and 

o Failure to develop a waste analysis plan. 

Avoided costs are expenditures which are nullified by the violator's 

failure to comply. These costs will never be incurred. Avoided costs are 

the equivalent of operating and maintenance costs. Examples of violations 

which result in savings from avoided costs are: 

o Failure to perform annual and semi-annual groundwater monitoring 

sampling and analysis; 

o Failure to follow the approved closure plan in removing waste 

from a facility, where removal is not now possible; and 

o Failure to perform waste analysis before adding waste to tanks, 

waste piles, incinerators, etc. 

Because the savings that are derived from delayed costs differ from those 

derived from avoided costs, the economic benefit from delayed and avoided 

costs are calculated in a different manner. Guidance on calculating 

delayed and avoided costs is presented in Appendix I. 
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Adjustment Factors 

As mentioned earlier, the seriousness of the violation is considered in 

determining the gravity-based penalty. The reasons the violation was 

committed, the intent of the violator, and other relevant factors are not 

considered in choosing the appropriate penalty from the matrix. However, 

OAR 340-12-045(1) identifies relevant factors which the Director may 

consider in establishing the amount of a civil penalty. 

The adjustment factors can increase, decrease or have no effect on the 

penalty amount to be assessed to the violator. However, no upward 

adjustment can result in a penalty greater than the statutory maximum of 

$10,000 per day of violation. Adjustment of a penalty may take place after 

determining the gravity-based penalty but prior to issuing the penalty 

assessment, if the necessary information is available to the Director. 

In general, these adjustment factors apply only to the gravity-based 

penalty derived from the matrix, and not to the economic benefit component 

if calculated. 

Application of the adjustment factors is cumulative, i.e., more than one 

factor may apply in a case. 

(1) Good faith efforts to comply/lack of good faith 

(Degree of cooperation/noncooperation) 

Good faith can be demonstrated by a violator promptly reporting its 

noncompliance. Assuming such self-reporting is not required by law, 
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regulation, or permit, this behavior may result in adjustment of the 

penalty. Prompt correction of environmental problems also can constitute 

good faith. Lack of good faith, on the other hand, can result in an upward 

adjustment of the penalty, No downward adjustment would be made if the 

good faith efforts to comply primarily consist of coming into compliance 

without demonstrated promptness. 

(2) Degree of willfulness. negligence. and/or nonavoidability 

There may be instances of culpability for "knowing" violations which do not 

meet the criteria for criminal action, In cases where administrative civil 

penalties are sought for actions of this type, the penalty may be adjusted 

upward for willfulness and/or negligence. Conversely, there may be 

instances where penalty adjustment downward may be justified based on the 

lack of willfulness or negligence, or the presence of unavoidable 

circumstances. 

In assessing the degree of willfulness and/or negligence, the following 

factors may be considered, as well as any others deemed appropriate: 

o How much control the violator had over the events constituting the 

violation; 

o The foreseeability of the events constituting the violation; 

o Whether the violator took reasonable precautions against the events 

constituting the violation; 
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o Whether the violator knew or should have known of the hazards 

associated with the conduct; 

o Whether the violator knew of the legal requirement which was 

violated. 

The amount of control which the violator had over how quickly the violation 

was remedied also is relevant in certain circumstances. Specifically, if 

correction of the environmental problem was delayed by factors which the 

violator can clearly show were not reasonably forseeable and out of their 

control, the penalty may be reduced. 

(3) Past Compliance History 

Where a party previously has violated hazardous waste requirements at the 

same or a different site, this is usually evidence that the party was not 

deterred by the previous enforcement response. Unless the previous 

violation was caused by factors entirely out of the control of the 

violator, this is an indication that the penalty should be adjusted 

upwards. If a violator otherwise has a record of substantial compliance, 

the penalty may be adjusted downward. 

Some of the factors to be considered are the following: 

o How similar the previous violation was; 

o How recent the previous violation was; 
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o The number of previous violations; 

o The violator's response to previous violation(s) in regard to 

correction of problem. 

A violation generally should be considered "similar" if the Department's 

previous enforcement response should have alerted the party to a particular 

type of compliance problem. 

(4) Ability to pay (downward adjustment only) 

The Director generally does not intend to assess penalties that are clearly 

beyond the ability of the violator to pay. Therefore, the Director may 

consider the economic and financial conditions of a violator. 

When it is determined that a violator cannot afford the penalty prescribed 

by these guidelines, or that payment of all or a portion of the penalty 

will preclude the violator from achieving compliance or from carrying out 

remedial measures which DEQ deems to be more important than the deterrence 

effect of the penalty (e.g •• payment of penalty would preclude proper 

closure/post-closure), the following options may be considered: 

o Consider a delayed payment schedule. Such a schedule might even be 

contingent upon an increase in sales or some other indicator of 

improved business. 

o Consider an installment payment plan with interest. 
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o Consider straight penalty reductions as a last recourse. 

The amount of any downward adjustment of the penalty is dependent on the 

individual financial facts of the case. 

(5) Other relevant factors 

These guidelines allow an adjustment for other relevant factors which may 

arise on a case-by-case basis. The Director may make adjustments to the 

gravity-based penalty for such reasons. 
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APPENDIX I 

CALCULATING ECONOMIC BENEFIT FROM NONCOMPLIANCE 

The following formula is provided to help calculate the economic benefit 

component: 

Economic 

Benefit = Avoided Costs x (1-T) + (Delayed Costs x Interest Rate) 

In the above formula, T represents the firm's marginal state tax rate, 

Interest is calculated by using the interest rate charged by the State 

Department of Revenue for delinquent accounts, 

The economic benefit formula provides a reasonable estimate of the economic 

benefit of noncompliance. If a violator believes that the economic benefit 

derived from noncompliance differs from the estimated amount, it may 

present information documenting its actual savings to the Director at the 

settlement stage or to the Environmental Quality Commission at the hearing 

stage. 

For avoided costs, the economic benefit equals the cost of complying with 

the requirement, adjusted to reflect income tax effects on the violator. 
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The economic benefit for delayed costs consists of the amount of interest 

on the unspent money that reasonably could have been earned by the violator 

during noncompliance. 
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PROPOSED HAZARDOUS WASTE ENFORCEMENT GUIDELINES AND PROCEDURES 

Persons who manage hazardous waste, including generators, air and 
water transporters, and owners and operators of hazardous waste 
treatment, storage and disposal facilities. 

o The Department of Environmental Quality (DEQ) has submitted an 
application for Final Authorization to the Environmental Protection 
Agency to operate the state hazardous waste program in lieu of the 
federal RCRA program in Oregon. 

o As a requirement for Final Authorization, DEQ must develop 
guidelines which identify how the Department will enforce the state 
hazardous waste program. 

Proposed Enforcement Guidelines and Procedures developed by DEQ 
describe the enforcement authorities available to DEQ and how these 
authorities will be used to enforce requirements of the hazardous 
waste program (OAR Chapter 340 Divisions 100-106). 

The proposed guidelines: 

o Classify violations into one of three categories, according to the 
gravity and magnitude of the violation; 

o Identify appropriate enforcement actions for each violation 
category; 

o Require the assessment of a civil penalty for Class I violations; 

o Contain timeframes for issuance of enforcement actions; 

o Specify how and when escalated enforcement actions will be taken 
when compliance is not achieved; and 

o Describe how the amount of a civil penalty will be determined. 

Written comments should be sent to DEQ, Hazardous and Solid Waste 
Division, Attn: Alan Goodman, P.O. Box 1760, Portland, OR 97007, 
by October 14. 1985. 

To receive a copy of the proposed guidelines, contact the DEQ 
Hazardous and Solid Waste Division at 229-5913. For more information, 
contact Alan Goodman at 229-5254. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229~5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. Q, September 27, 1985, EQC Meeting 

Information Report -- Water Quality Standards for Nutrients 

Background 

At the July 17, 1985 meeting, the Commission considered Agenda Item J, 
Proposed Adoption of Amendments to Water Quality Standards Regulations, 
OAR Chapter 340, Division 41. As a part of that package, the Department 
proposed that issue papers be prepared by Spring 1986 for additional 
potential rule amendments. Potential nutrient standards were included as 
one proposed issue paper. 

Testimony was given by representatives of environmental organizations and 
the Lake Oswego Corporation requesting immediate adoption of nutrient 
standards. The testimony suggested that nutrient standards were necessary 
to protect water quality from excessive algae and plant growth and that 
sufficient information exists to support adoption of standards. The 
department indicated that substantial information would have to be 
assembled but that priorities could be rearranged to accelerate the 
schedule for nutrient standard development. 

A motion was passed by the Commission to direct the staff to come back at 
the September meeting with a specific idea on how to accelerate the 
adoption of interim and/or permanent nutrient standards. 

The Department has initiated review of the extensive body of literature 
regarding the development and application of nutrient standards. EPA has 
sponsored periodic literature reviews which have been summarized in water 
quality criteria guidance documents as follows: 

"Water Quality Criteria", Report of the National Technical Advisory 
Committee to the Secretary of the Interior, April 1, 1968 (often 
referred to as the "Green Book"). 

"Water Quality Criteria 197211 , A report of the Committee on Water 
Quality Criteria, Environmental Studies Board, National Academy of 
Sciences, National Academy of Engineering, 1972 (often referred to as 
the "Blue Book"). 
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"Quality Criteria for Water", July 1976, U. S. Environmental 
Protection Agency (often referred to as the "Red Book"). 

Since these summary documents were prepared, much more literature has 
become available which supplements and in some cases contradicts earlier 
information. More recent documents of particular interest include: 

11A Review of the EPA Red Book: Quality Criteria for Water", April 
1979, Water Quality Section, American Fisheries Society. 

"Summary Analysis of the North American (U. S. Portion) OECD 
Eutrophication Project: Nutrient Loading - Lake Response 
Relationships and Trophic State Indices", January 1978, by Walter Rast 
and G. Fred Lee. 

Based on the review of these and other documents to date, this report 
summarizes general background information on the significance of nutrients 
in water bodies, reviews possible nutrient control approaches, and 
recommends an approach toward development of interim standards. 

Nutrients and Aquatic Growth 

A more detailed discussion of the significance of nutrients in water bodies 
is presented in Attachment A. The following is a brief summary of that 
discussion. 

The term nutrients applies broadly to those chemicals necessary to support 
life. However, for the purpose of this discussion, it is limited to forms 
of phosphorus and nitrogen used in plant growth. These chemicals are most 
commonly found to either limit aquatic growth when in low concentrations or 
to stimulate growth when in excess concentrations. 

Plants vary as to the amount and kind of nutrient required and the process 
used to obtain nutrients. For example, rooted aquatic plants can obtain 
nutrients from the sediment as well as the water column and blue-green 
algae can obtain nitrogen from the atmosphere. Even with all the nutrients 
necessary for plant growth present, growth will not take place unless 
environmental factors such as sunlight, current velocity, temperature and 
substrate are suitable. Environmental factors necessary for the type of 
plant community and water body being addressed must be considered in order 
to properly develop nutrient criteria to control aquatic plant growth. For 
example, for deep stratified lakes where phosphorus is the limiting 
nutrient, a load-response relationship has been developed between the total 
phosphorus loading and the mean depth and retention time in order to 
predict algal growth. 

Nutrient Standards - Background 

Several efforts have compiled information on potential pollutant parameters 
including nutrients. These efforts summarized available literature to 
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establish criteria upon which water quality standards can be based. The three 
water quality criteria documents previously cited are examples. The term 
"criterion" means a designated concentration of a constituent that when not 
exceeded, will protect an organism, community or a prescribed use or quality 
with an adequate degree of safety. A criterion may be a narrative statement 
instead of a constituent concentration. A water quality standard connotes a 
legal entity for a particular water body or an effluent. Therefore, the 
criteria were intended as guidelines only, to be used in conjunction with a 
thorough knowledge of local conditions. 

The "red book" is the first criteria document to discuss specific parameter 
levels for nutrients. Previous criteria documents ("green book" and "blue 
book") discuss factors that affected recreational and aesthetic values of water. 
These documents recognized the role of nutrients in eutrophication but no 
numeric criteria were recommended. Instead, narrative criteria was used to 
describe nuisance or objectionable conditions and recommendations that waters be 
virtually free of substances that attribute to these conditions were made. It 
was stated that "specific numbers would add little to the usefulness of the 
descriptive recommendations because of the varying acuteness of sensory 
perception and because of the variability of substances and conditions so 
largely dependent on local conditions" (USEPA 1972). In essence, the criteria 
described were developed to protect the beneficial uses of swimming, boating, 
fishing and aesthetics by addressing nuisance growth rather than factors (such 
as nutrients) which may cause the growth. These documents recommended 
maintaining algal growth at natural levels and stressed the desirability of 
case-by-case studies for assessing the need for management programs. (See 
Attachment B for further background information). Numeric criteria were 
recommended for un-ionized ammonia, a toxic form of ammonia, ( 0.02 mg/l) to 
protect aquatic life and for Nitrate nitrogen (10.0 mg/l N) to protect public 
water supply usage. 

Most states including Oregon adopted the narrative criteria as part of their 
water quality standards. Typical language from current Oregon Water Quality 
Standards address general nuisance conditions as follows: 

(2) No wastes shall be discharged and no activities 
shall be conducted which either alone or in com
bination with other wastes or activities will 
cause violation of the following standards in 
the waters of the Basin ••• 

( h) The development of fungi or other growths 
having a deleterious effect on stream bottoms, 
fish or other aquatic life, or which are injurious 
to health, recreation, or industry shall not be 
allowed. 
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( i) The creation of tastes or odors or toxic or 
other conditions that are deleterious to fish 
or other aquatic life or affect the 
potability of drinking water or the 
palability of fish shall not be allowed. 

(j) The formation of appreciable bottom or sludge 
deposits or the formation of any organic or 
inorganic deposits deleterious to fish or 
other aquatic life or injurious to public 
health, recreation, or industry shall not be 
allowed. 

(k) Objectionable discoloration, scum, oily sleek 
or floating solids, or coating of aquatic 
life with oil films shall not be allowed. 

(1) Aesthetic conditions offensive to the human 
senses of sight, taste, smell, or touch shall 
not be allowed • . . . 

In addition, Oregon standards recognize the need to protect lakes and 
reservoirs from nutrient enrichment due to point sources by prohibiting 
the discharge of wastes to lakes or reservoirs without EQC approval 
(340-41-026( 4)). 

The 1976 "red book" suggested a rationale to support a criterion for 
consideration for phosphate phosphorus. Total Phosphorus values suggested 
were: 

0.025 
0 .050 
0 .10 

mg/l -
mg/l -
mg/l -

P for lakes or reservoirs 
P in streams at the point it enters a lake or reservoir 
P in other flowing waters 

A number of exceptions that reduce the affect of phosphorus in lake 
eutrophy were suggested. These included: 

( 1) The role of turbidity or color in reducing growth; 
(2) Lake morphometry factoring into growth response; 
(3) Other nutrients being limiting; and 
(4) Phosphorus control not being sufficiently effective 

under present technology to make phosphorus limiting. 

No discussion of the role of nitrogen in eutrophication was presented. 
Therefore, no national criteria for nutrients were presented (Attachment C 
contains pertinent sections from the "red book"). The "red book" retained 
narrative criteria relating to nuisance conditions and their impact on 
aesthetic values. 
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A review of the "red book" criteria for phosphorus by the American Fishery 
Society (Attachment D) suggested the "red book" discussion to be simplistic. 
Specifically, the reliability of predicting water quality problems due to algae 
based on a phosphorus concentration at one time during the year was questioned. 
The American Fishery Society recommended an approach using annual phosphorus 
loading curves relative to the mean depth and retention time of stratified lakes 
where phosphorus is a limiting nutrient. These loading curves can be related to 
summer average chlorophyll a values (an indicator of algal cell mass). 
Chlorophyll a is a parameter commonly used to assess lake eutrophication. The 
review pointed out the need for additional criteria development for water bodies 
where algal growth is limited by nitrogen or other elements, by light, or where 
attached algae or macrophytes are the primary form of aquatic growth. 

USE PA has not suggested further nutrient criteria to date. "Red book" criteria 
modifications have been made on a parameter by parameter basis with most of the 
work focusing on "toxic" chemicals and suggesting flexible criteria rather than 
a single numeric guideline. Several states have adopted the rationale suggested 
for a phosphorus criteria as part of their water quality standards (See 
Attachments E and F for a summary of State standards for Phosphorus and 
Nitrogen, respectively). 

The wording of the current Oregon water quality standards does not provide a 
condi tion11 or a course of action to take upon the identification of such a 
condition. Essentially, it provides a means of addressing a nuisance condition 
once it occurs. The phosphorus loading model for stratified lakes appears to be 
a useful tool, however, it requires site specific study to use it properly. In 
the absence of a specific standard, chlorophyll a values of either 0.01 or 
0 .015 mg/l and "red book" total phosphorus concentrations have been used as 
screening guidelines to identify potential problem areas where further study is 
appropriate. 

Development of Alternatiye Standards 

Issues associated with the development of standards include: 

(1) Selection of appropriate parameters and parameter 
values; and 

( 2) Description of courses of action to be taken when 
the standard is not attained (Implementation program). 

The Department is suggesting one of two basic approaches to better address 
nutrients standards at this time. The most significant difference between the 
approaches lies in implementation actions when the standards are exceeded. The 
first alternative suggests the adoption of chlorophyll a (0.010 mg/l) as a 
standard for identifying nuisance growth of phytoplankton (floating algae). The 
second alternative suggests a standard based on "red book" rationale for total 
phosphorus to address nutrient conditions. 
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In addition, criteria for un-ionized ammonia (aquatic life protection) 
and nitrate (water supply) are included (See Attachment C for further 
discussion). 

Alternative one suggests a course of action that is somewhat similar to the 
air quality designation of attainment/non-attainment areas. Upon 
determination of non-compliance with the standard, the water body is 
declared to be in non-attainment. Further study is then carried out to 
determine the extent, probable causes, use impact and to propose 
control strategies or other appropriate action as part of the 
implementation plan to be reviewed and adopted by the Commission. The 
second alternative proposes a fixed course of action that will directly 
address point and non-point sources of pollution in order to gain 
compliance. A range of alternatives exists that falls within and between 
these two approaches. 

Specific rule language for the two alternatives is presented next followed 
by a brief discussion of the rationale, advantages and disadvantages of 
each. 

Alternative No. 1 

STANDARDS APPLICABLE TO ALL BASINS 

Nuisance Aquatic Growths 

340-41-150 The following standard and implementation program shall be 
applied to lakes, reservoirs and streams to prevent nuisance growths of 
phytoplankton: 

( 1) No wastes shall be discharged and no activities shall be 
conducted which will cause the level of Chlorophyll ~ in the 
waters of the state to exceed an average of 0.01 mg/l measured 
over any 3 consecutive month period. 

( 2) Upon determination by the Department that the standard in 
Paragraph (1) is exceeded, the Department shall: 

(a) Declare the appropriate stream reach or water body to be 
in non-attainment with the standard. 

(b) In accordance with a schedule approved by the Commission, 
conduct such studies as are necessary to describe present 
water quality; determine the impacts on beneficial uses; 
determine the probable causes of the standard violation 
and beneficial use impact; and develop a proposed control 
strategy for attaining compliance including standards for 
additional pollutant parameters, pollutant discharge load 
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limitations, and such other provisions as may be 
appropriate; 

(c) Conduct necessary public hearings preliminary to adoption of 
a control strategy and additional standards after obtaining 
commission authorization; 

(d) Implement the strategy upon adoption by the Commission. 

Alternative No. 2 

STANDARDS APPLICABLE TO ALL BASINS 

Nutrient Standards 

340-41-150(1) No wastes shall be discharged and no activities shall be 
conducted which will cause the average concentrations measured in any three 
consecutive months (except as noted) for the following nutrients to be 
exceeded: 

(a) Total phosphorus in lakes-------------------------------0.025 mg/l as P 
(b) Total phosphorus in streams entering lakes--------------0.05 mg/l as P 
(c) Total phosphorus in other streams-----------------------0.1 mg/las P 
(d) Nitrate nitrogen, (N)----------------------------------10.0 mg/l as N 
(e) Un-ionized ammonia (individual value)-------------------0.02 mg/l 

(2) Upon determination that any of the above standards are exceeded, the 
standards shall be considered to be effluent standards for point 
source discharges to such waters. Permits for such discharges shall 
be modified to incorporate the appropriate standards together with a 
schedule for implementation. In addition, best management practices 
for non-point sources shall be evaluated and revised as necessary to 
attain compliance with the standards. 

(3) Where ambient levels of these nutrients are not exceeded, increments 
allocated to any new or expanded source shall not exceed 10% of the 
difference between the ambient level and the standard. 

( 4) The standards and implementation progran set forth in Paragraphs ( 1), 
(2), and (3) above shall be considered interim standards until 
replaced by specific standards for individual stream reaches or water 
bodies. 

Discussion of Alternative 1 

Rationale: Chlorophyll ~ was selected as the screening paraneter to 
better quantify nuisance growth of phytoplankton. The relationship of 
chlorophyll !!: to algae concentrations is reasonably well established and 
has been used as a basis for lake classification and management schemes. 
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The concentration was based on work of C. N. Sawyer ( 1947) and is generally 
supported by other investigators. Sawyer related the "greenness" of water to 
chlorophyll a concentrations and found that concentrations of 0.010 mg/l or 
greater are often associated with water classified as eutrophic and 
possessing deteriorated water quality for beneficial uses. The three month 
average was suggested by the department to represent more typical 
conditions and to limit the influence of short-term blooms found in many 
lakes in the spring. Many researchers focus on a summer average to 
represent peak growth and water use conditions. The three-month average 
would include that period. 

The recommended course of action is a further study because specific 
knowledge of nutrient relationships and loading is needed to develop a 
compliance strategy. Chlorophyll ~ is not discharged by sources but is 
influenced by a variety of factors including nutrient levels and 
environmental conditions. A procedure of declaring a water body to be in 
non-attainment, requiring further investigation, development of control 
strategies or other appropriate provisions and the adoption of the strategy 
upon hearing and EQC approval would better address the issue of nuisance 
growth than that currently being followed. 

This alternative offers the following advantages: 

- It provides a more direct or objective indicator of nuisance 
phytoplankton conditions than a nutrient value or narrative statement. 

- Final control strategy is based on analysis of site specific data 
which provides reasonable assurance that the required controls will 
achieve a desired environmental benefit. 

- Hearing process assures that ramifications of issues are understood 
prior to implementation. 

Disadvantages include: 

- It does not address periphyton or macrophytes (attached growth or 
rooted vegetation). 

- There are limited rationale available for selection of the parameter 
concentration and averaging method. 

- Further study (more data) is required rather than proposing immediate 
action for compliance. 

- The standard does not directly translate to nutrients which are 
measurable and discharged from point sources. 

- Further site specific studies may be resource intensive requiring a 
longer time period to achieve compliance with the standard. 

Discussion of Alternative 2 

Rationale: Total phosphorus concentrations were selected based on "red 
book" rationale for a criterion to control nuisance aquatic growth. The 
un-ionized ammonia level was suggested to protect freshwater aquatic life 
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from toxic affects and the nitrate level was suggested to protect water 
supply use (both red book criteria). 

The three-month average for total phosphorus and nitrate was suggested by 
Department staff to represent more typical conditions. It may be de sir able 
to focus the averaging period to spring and summer conditions, but no 
rationale for doing this was presented in the red book and this would 
reduce the potential screening of areas where annual loads are of a 
concern. 

Numeric standards for nutrient parameters lend themselves to a more rigid 
course of action upon determination of non-compliance. When standards are 
not achieved, the standard becomes the point source effluent standard so 
that conditions do not get worse (the receiving water does not offer a 
dilution alternative). A further investigation of non-point sources is 
necessary in the case of non-compliance. In the case of compliance, new or 
expanded point sources are limited to a loading that would not exceed 10% 
of the difference between the ambient and standard levels. Finally, it is 
recognized that water bodies differ in their natural nutrient 
concentrations, therefore the standard is expected to be modified on a 
specific reach or water body basis. 

This alternative offers the following advantages: 

- Parameters and values are based on rationale presented in the "red book" 
(which is easy to reference). 

- When a standard is exceeded, allowable discharge concentrations are 
automatically determined (i.e., the problem translates to a regulatory 
action). 

- The fixed course of action leaves little doubt as to the strategy to 
achieve compliance. 

Disadvantages include: 

- There is no universal relationship between nutrient levels and aquatic 
growth (i.e. , high nutrient concentrations do not necessarily produce 
nuisance aquatic growth). 

- Does not address periphyton or macrophyton (attached growth or rooted 
vegetation). 

- Course of action may be overly restrictive or costly and may not achieve 
environmental benefit (i.e., nutrient removal may be required with no 
discernable impact on nuisance aquatic growth). 

- Standard may not be achievable under any circumstances due to natural 
conditions. 

Piscussion 

The above alternatives are presented as possible interim standards that 
could proceed to hearing for possible adoption. Combinations of these 
alternatives could also be used. For example, nutrient parameter values in 
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Alternative 2 could be added to Alternative 1 to determine waters which are 
not in attainment. 

A preliminary analysis of ambient river data collected at approximately 100 
sites since 1975 showed that 18 sites exceeded the chlorophyll~ standard 
and 57 sites exceeded the total phosphorus standard. All sites exceeding 
the chlorophyll standard also exceeded the total phosphorus standard. It 
was interesting to note that the Willamette River exceeded the total 
phosphorus criteria from Albany to the mouth especially during the high 
flow months between October and March. The chlorophyll ~ criteria was 
barely exceeded at one site in the Portland Harbor. This tends to support 
the u. s. Geological Survey conclusion that nutrients exceed levels for 
excessive growth but algal productivity is low and is limited by low light 
availability and short retention times of the water. 

Director•s Recommendation: 

Based on information developed to date, the department would propose to 
proceed immediately to public hearing to consider adoption of Alternative 
as a nuisance aquatic growth standard. 

In addition, the department would propose to: 

1. Develop an issue paper on nutrients that proposes further additions 
and refinements to this standard for consideration along with other 
proposed water quality standard revisions in the spring of 1986. 

2. Include advisory language in permits that notifies sources of intended 
new instream standards and the potential for new requirements. 

3. Complete the development of a detailed work plan for data collection 
and management plan revision for the Tualatin Sub basin and secure 
funding for the work effort. Data collection should begin by no later 
than January 1986. Preliminary target for management plan update 
hearings would be in the spring of 1987. 

Fred Hansen 

Attachments: A. Significance of Nutrients in Water Bodies 
B. Excerpts from USEPA 1972 "Blue Book" 
C. Excerpts from USEPA 1976 "Red Book" 
D. Excerpts from AFS Review of EPA "Red Book" 
E. Review of State Standards for Phosphorus 
F. Review of State Standards for Nitrogen 

Andy Schaedel :m 
WM568 
229-5983 
September 16, 1985 



ATTACHMENT A 

Significance of Nutrients in Water Bodies 

When discussing water quality, the tel'lll "nutrients" refers to the chemicals 
necessary to support growth of biological forms in water including algae, 
fungi, and bacteria. Nutrient chemicals are generally classified as 
macronutrients, micronutrients (trace elements), and organic nutrients. 
Macronutrients include carbon, calcium, potassium, magnesium, sodium, 
sulfur, nitrogen and phosphorus. Of these macronutrients, phosphorus is 
usually the controlling and controllable nutrient. Micronutrients include 
silica, manganese, zinc, copper, molybdenum, boron, titanium, chromium, 
cobalt, and perhaps vanadium. Examples of organic nutrients include 
biotin, vitamin B-12, thiamine, and glycylglycine. 

The variety and quantity of biological species present in a water body will 
depend on the amounts and kinds of nutrients present in the water body, 
along with such factors as current, velocity flow, depth, temperature, 
available sunlight, turbidity and bottom type. A change in any of the 
conditions present could result in a change in the observed plant 
communities. 

The most common concern with excess nutrients is the occurrence of 
"nuisance" plant growth that may interfere with the beneficial uses of a 
water body. Beneficial uses that can be affected include: 

swimming, boating, fishing, water supply, animal watering 
and aesthetics. 

Aquatic growth can be divided into three plant communities. These 
communities are: 

( 1) Phytoplankton - community of plants that are generally 
microscopic and non-motile and thus float with the current, 
(e.g. suspended algae). 

( 2) Peri phyton - community of plants that are generally microscopic 
but are attached to the surfaces of submerged objects; (e.g. 
attached algae); and 

(3) Macrophyton - community of larger plants that are either attached 
to the bottom or are free-floating (e.g. rooted aquatic plants, 
duckweld, lily pads). 

Whether or not these communities will exist in bodies of water will depend 
on physical factors such as current velocity, depth, and bottom substrate. 
The following table is a general guide of the "nuisance concern for each 
community as compared to the type of water body. 
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Relative Concern of Excessive Growth Potential 
by Plant Community and Water Body 

Phytoplankton Perjphyton Macrophyton 

Flowing rivers Low High Low 
Sluggish rivers High Low Medium 
Deep stratified lakes High Low Shallow shoreline areas 
Shallow lakes High Low High 
Reservoirs High Low Low 

(Based on staff assessment and literature review.) 

The approach to the development of nutrient standards must consider the 
plant community and type of water body. A more detailed discussion of 
nutrient concerns by plant community follows: 

Phytoplankton 

A comparatively large amount of scientific investigation has been 
undertaken in an effort to better understand nutrient relationships in 
lakes. Studies have sought to understand the causes and potential 
controls of "excessive phytoplankton production" that has accompanied 
increased urbanization, industrialization, artificial soil fertilization 
and soil mantle disruption within the drainage basins tributary to lakes. 

Lakes have been classified as follows (Trophic Status): 

WM567 

Oligotrophic -- low surface-to-volume ratio, a nutrient concentration 
that supports only a low level of aquatic productivity, a high 
dissolved oxygen concentration extending to the deep waters, and 
sediments largely inorganic in composition. 

Eutrophic -- high surface to volume ratio, an abundance of nutrients 
producing heavy growth of phytoplankton or macrophyton or both, 
contains highly organic sediments, and may have seasonal or continuous 
low dissolved oxygen concentrations in its deeper waters. 

Me so trophic -- conditions lie between those of oligotrophic and 
eutrophic lakes. 

Dystrophic -- has waters brownish from humic materials, a relatively 
low pH, a reduced rate of bacterial decomposition, bottom sediments 
usually composed of partially decomposed vegetation, and low aquatic 
biomass productivity. 
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Oligotrophic or nutrient poor lakes are generally poor fish producers 
compared to mesotrophic or slightly eutrophic lakes. Eutrophic lakes may 
be unappealing for swimming or other contact recreation. 

Nutrients are not the only factors influencing plant growth in lakes. Lake 
depth, hydraulic residence time, temperature, and solar incidence are 
among other factors controlling plant production. 

An example in Oregon would be the differences between the productivity in 
Suttle Lake and Blue Lake in the Central Oregon Cascade Mountains. Blue 
Lake drains into Suttle Lake which in turn drains into Lake Creek and then 
to the Metolius River. The table below presents comparative information on 
the two lakes: 

Comparison of Selected Data for 
Blue and Suttle Lakes in Oregon 

Drainage Basin Area 

Lake Area 
Lake Volume 
Maximum Depth 
Aver age Depth 

Retention Time 

Water Quality ( 7 I 21 /82) 
Temperature 
pH 
Transparency 
Phosphorous 
Nitrate-N 
Chlorophyll §. 
Alkalinity 
Conductivity 
Dissolved Oxygen 

Tropohic Status 

Temp. Profile 

Blue Lake 
17 square miles 

54 acres 
7 ,600 acre ft. 
314 ft. 
140 ft. 

Not determined. 

59°F 
6.9 
52 .5 ft. 
0.029 mg/l 
0.02 mg/1 
0.002 mg/l 
16 mg/l 
50 umos/cm 
8.2 mg/l 

Oligotrophic 

Pronounced Thermal 
Stratification 

Suttle Lake 
21 square miles 

253 acres 
11 ,200 acre ft. 
75 ft. 
44 ft. 

5 .2 years 

65°F 
8.4 
5. 6 ft. 
0.024 mg/l 
0.02 mg/l 
0.016 mg/l 
15 mg/l 
50 umos/cm 
8.3 mg/l 

Eutrophic 

Weak Thermal 
Stratification 

If the nutrient (phosphorus) content were the primary factor controlling 
algal growth, then one would expect the chlorophyll ~ valves and trophic 
status to be similar for these two lakes. 
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Studies have with apparent reliability established relationships between 
mean depth, average hydraulic residence time, and total phosphorus loading 
in lakes that thermally stratify and phosphorus can be shown to be the 
nutrient which limits plant growth. In addition, a reasonable relationship 
has been demonstrated in such cases between phosphorus levels and 
chlorophyll§ (a measure of the relative mass of phytoplankton present). 

Using these relationships, a model has been developed to establish a 
concentration of chlorophyll § in the lake that should not be exceeded to 
protect the beneficial uses from excessive algae concentrations. It is 
further possible to estimate the total annual loading of phosphorus that 
should not be exceeded in order to achieve the objective. It is then 
necessary to quantify the present total annual loading of phosphorus to the 
lake, identify the individual sources or source categories contributing the 
phosphorus, evaluate potential options and costs for limiting or reducing 
loading for each source or source category, and finally determining whether 
desired conditions can be achieved. Thus, for a deeper, thermally 
stratified lake where phosphorus can be shown to be the limiting nutrient, 
and where total annual nutrient loading levels and sources are known, the 
tools appear to be available to establish theoretical maximum allowable 
phosphorus loads. (See Figure 1) 

These tools may also apply to reservoirs that thermally stratify. However, 
the inflow and outflow patterns and the resultant conditions for distribu
tion of nutrients may require modifications of the model. 

Shallow lakes do not normally stratify, thus the nutrients in bot tom 
sediments can be recycled for phytoplankton production. Therefore, 
management approaches and predictive models must take into account the 
influence of bottom sediments in shallow, unstratified lakes. Much 
research is currently being carried out on shallow lakes and impoundments 
but predictive models for establishing nutrient loading relationships have 
not been completed, 

Nutrient impacts on rivers appear to have been studied less than lakes. 
Potential reasons include a greater lack of control over environmental 
factors that is desirable in research situations, and a lower occurrence of 
nuisance algae levels in flowing streams. Nuisance level algae 
concentrations can occur in very sluggish stream reaches where conditions 
approach those of shallow unstratified lakes and reservoirs. Predictive 
relationships between chlorophyll§, physical conditions, or levels of 
limiting nutrients have not generally been established, Case by case study 
is necessary to determine the potential for controlling nutrients or other 
conditions so as to limit algae production. 

For example, USGS concluded that the Willamette River had summertime 
concentrations of nitrogen and phosphorus that exceeded the generally 
accepted levels for excessive algal growth. However, the productivity of 
the river was low, with algal communities present that do not form nuisance 
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conditions. Further testing found that nutrient addition did not affect 
algal production. USGS suggested that the short retention time and low 
light availability due to turbidity limited algal growth. 

The department has attempted to apply this phosphorus load approach to Lake 
Oswego. Assuming that the lake stratifies, has a mean depth of 7.8 meters, 
and a mean residence time of 2.4 months, the maximum permissible loading of 
phosphorus would be 0.6 grams per square meter per year or 1975 pounds 
total phosphorus per year. Assuming the total load entered the lake 
through the diversion canal (an inaccurate assumption), and an annual 
average inflow through the canal of 70 cubic feet per second, the maximum 
allowable concentration of total phosphorus would be 0.014 mg/l. The 
median concentration of phosphorus in the Tualatin at Cherry Grove, above 
all known waste discharges, is 0.03 mg/l. The median concentration of 
phosphorus above the USA Rock Creek Plant discharge approaches 0 .1 mg/l. 
Levels below the USA Durham plant discharge and mouth of Fanno Creek 
approximate 0.25 mg/l. USA is presently removing about 75% of the 
phosphorus in the influent waste during the summer months by addition of 
coagulant chemicals in the treatment process. 

The above calculations and information raise a number of questions with 
respect to the Tualatin. Is phosphorus the limiting nutrient so that this 
approach is applicable? Will a reduction of phosphorus (or other 
nutrient) yield any noticeable change in algae levels in Lake Oswego? 
Is it technologically possible to reduce nutrients enough to be of benefit 
to the lake, particularly since concentrations in the basin headwaters 
(natural levels) exceed the theoretically allowable concentration? What 
portions of the phosphorus entering Lake Oswego annually comes from the 
Tualatin River? What portion comes from the land and development 
surrounding the lake itself? 

What portion recycles from the bottom sediments? For the nutrient in the 
Tualatin River, what portion comes from point source discharges, urban 
runoff, agricultural runoff, and natural sources? If the Unified Sewerage 
Agency diverted 100% of its sewage effluent from the Tualatin basin (pipe 
it to the Willamette or Columbia River for example), what would be the 
expected benefit to Lake Oswego algae concentrations? Are there other 
approaches that could benefit the lake, such as increased inlet flow to 
reduce residence time, or reduction of nutrients for a limited seasonal 
period other than that presently required, or some other means? The 
department believes that significant additional information is needed 
before a nutrient control strategy for the Tualatin Basin can be 
established. 

Periphyton 

Periphyton are most typically a concern in shallow, clear flowing waters 
where there is a substrate for attachment and sufficient clarity for light 
penetration. These conditions may exist in shallow lakes, reservoirs and 
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sluggish rivers. Most research has focused on nuisance periphytic forms 
(such as Sphaerotilus and Cladophoral which, unlike phytoplankton, show 
dramatic effects immediately below organic pollution sources. Periphyton 
abundance and composition are governed by the water quality if proper 
physical conditions are present. 

It is often difficult to collect quantitative samples of pariphyton as they 
are dependent on gaining a representative surface for sampling. Growth on 
a surface may vary depending on stream canopy, orientation, substrate, 
velocity, predation, etc. Many studies use artificial substrates which 
have their own drawbacks. Most studies have focused on identifying general 
nuisance growth conditions or are site specific intensive surveys, Common 
water quality measurements, such as water column chlorophyll §. or nutrient 
levels, do not necessarily reflect periphytic concentrations. Unlike 
phytoplankton, little research has been carried out to suggest a 
quantifiable level of nuisance growth or nutrient concentrations except in 
general, but readily discernable (visible), terms. Nuisance growth of 
periphyton most typically interferes with aesthetics, fish spawning and 
swimming uses. 

Macrophyton 

Macrophyton can grow in shallow water (depths up to 10 meters but more 
typically from O to 3 meters) and get much of their nutrient supply from 
the sediment. Their presence and growth depends on currents, substrate, 
depth, light and nutrients. They are typically predominant in small ponds, 
and in shallow lakes and slow moving waters. Rooted aquatic plants can 
obtain nutrients from the sediment, and will be present regardless of 
nutrient concentrations in the water column. Increased nutrient levels may 
increase macrophyte growth since the nutrient loads would likely contribute 
to the sediment. 

Nuisance growth of macrophytes most typically interfere with boating, 
swimming and fishing uses. Typical water column measurements such as 
nutrient and chlorophyll §. concentrations do not necessarily reflect 
macrophyten concentrations. Unlike phytoplankton, little work has been 
carried out to suggest a quantifiable level of nuisance growth or nutrient 
concentration. In addition, common approaches used in lake management to 
address macrophyton require manipulation of their environment not nutrient 
control. Examples are: dredging (Mirror Pond); herbicides (Blue Lake); 
lake drawdown (Blue Lake); grazing (with Grass Carp); covering of 
sediments; etc. 
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ATTACHMENT B 

EXCERPTS FROM USEPA 1972 "Blue Book" 

WATER QUALITY FOR PRESERVING AESTHETIC VALUES 

Aesthetics is classically defined as the branch of philos
ophy that provides a theory of the beautiful. In this Section 
attention will be focused on the aesthetics of water in 
natural and man-made environments and the extent to 
Which the beauty of that water can be pr~served or en
hanced by the establishment of water quality recommen
dations. 

Although perceptions of many forms of beauty are pro
foundly subjective and experienced differently by each indi
vidual, there is an apparent sameness in the human re
sponse to the beauties of v•.'ater. Aesthetically pleasing waters 
add to the quality of human experience. Water may be 
pleasant to look upon, to walk or rest beside, or simply to 
contemplate. It n1ay enhance the visual scene wherever it 
appears, in cities or in the wilderness. It may enhance values 
of adjoining properties, public or private. It may provide a 
focal point of pride in the community. The perception of 
beauty and ugliness cannot be strictly defined. Either 
natural or man-made visual effects may add or detract, 
depending on many variables ~uch as distance from the 
observer or the composition and texture of the surroundings. 
As one writer has said \Vhen comparing recreational values 
with aesthetics, HQf probably greater value is the relaxation 
and mental well-being achieved by viewing and absorbing 
the scenic grandeur of the great and restless Missouri. 
Many people crovvd the 'high-line' drives along the bluffs 
to view this mighty river and achieve a certain restfulness 
from the proximity of nature" (Porges et al. 1952)". 

Similarly, aesthetic experience can be enhanced or de
stroyed by space relationships. Power boats on a two-a.ere 
lake are likely to be more hazardous than fun, and the 
water will be so choppy and turbid that people will hardly 
enjoy swimming near the shore. On the other hand, a 
sailboat on Lake Michigan can be viewed with pleasure. 
If a designated scenic area is surrounded by a wire fence, 
the naturalness is obviously tainted. If animals can only be 
viewed in restricted pens, the enjoyment is likely to be less 
than if they could be seen moving at will in their natural 
habitat. 

MANAGEMENT FOR AESTHETICS 

The management of water for aesthetic !'._~poses must be 
planned and executed in the context oft}.: uses of the land, 
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the shoreline, and the water surfaces. People must be the 
ultimate consideration. Aesthetic values relate to accessi
bility, perspective, space, human expectations, and the 
opportunity to derive a pleasurable reaction from the senses. 

Congress has affirmed and reaffirmed its determination 
to enhance water quality in a series of actions strengthening 
the federal role in V\'ater pollution control and federal sup
port for water pollution control programs of state and local 
governments and industry. In a number of states, political 
leaders and voters have supported programs to protect or 
even restore water quality with aesthetics as one of the 
values. 

The recognition, identification, and protection of the 
aesthetic qualities of water should be an objective of all 
water quality management programs. The retention of 
suitable, aesthetic quality is more likely to be achieved 
through strict control of discharges at the source than by 
excessive dependence on,. assimilation by receiving waters. 
Paradoxically, the values that aesthetically pleasing water 
provide are most urgently needed where pollution problems 
are most serious as in the urban areas and particularly in 
the central portions of cities where population and industry 
are likely to be heavily concentrated ~. 

Unfortunately, one of the greatest unknowns is the value 
of aesthetics to people. No workable formula incorporating 
a valid benefit-to-cost ratio has yet been devised to reflect 
tangible and intangible benefits accruing to conflicting 
uses or misuses and the cost of providing or avoiding the1n. 
This dilemma could be circumvented by boldly s.tating that 
aesthetic values are woi-th the cost of achieving them. The 
present public reaction to water quality might well support 
this position, but efforts in this area have not yet proceeded 
far enough to produce values worthy of wide acceptance. 
(See Appendix I.) 

BASIS OF RECOMMENDATIONS FOR AESTHETIC 
PURPOSES 

All surface waters should be aesthetically pleasing. But 
natural conditions vary widely, and because of this a series 
of descriptive rather than numerical recommendations is 
made. The descriptions are intended to provide, in general 
terms, for the protection of surface waters from substances 
or conditions arising from other than natural sources that 
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might degrade or tend to degrade the c csthetic quality of 
the water. Substances or condition~ · sising from natuFal .. 
sources may affect water quality independently of human 
activities. Human activities that augment rlegradation from 
natural sources, such as accelerated er- 1.~don from surface 
disturbances, are not considered natural. The· recommen-, 
dations are also intended to cover degradation from ('dis
charges or waste,'' a phrase embracing undesirable inputs 
from all sources attributable to human activities whether 
surface flows, point discharges, -or subsurface drainages. 

The recommendations that follow are essentially finite 
criteria. The absence of visible debris, oil, scum, and other 
matter resulting from human activity is a strict requirement 
for aesthetic acceptability. Similarly, recommended values 
for objectionable color, odor1 taste, and turbidity, although 
less precise, must be measured as no significant increase 
over background. Characteristics such as excessive nutrients 
and temperature elevations that encourage objectionable 
abundance of organisms, e.g., a bloom of blue-green algae 
resulting from discharge of a waste with a high nutrient 
content and an elevated temperature, must be considered. 

These recommendations become finite when applied as 
intended in the context of natural background conditions. 
Specific numbers would add little to the usefulness of the 
descriptive recommendations because of the varying acute-
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ness of sensory perception and because of the variability of 
substances and conditions so largely dependent on local 
conditions. 

The phrase "virtually free" of an objectionable constituent 
as- used in the recommendations- implies the concept of 
freedom from the undesirable effects of the constituent but 
not necessarily freedom from the constituent itself. This 
recognizes the practical impossibility of complete absence 
and the inevitability of the presence of potential pollutants 
to some degree. 

Recommendations 

Surface waters will be ae•theticalty pleasin~ if 
they are virtualty free of substances attributable 
to dischar~es or waste as follows: 

• materials that will settle to form objectionable 
deposits; 

• fioatin~ debris, oil, scum, and other matter; 
• substances producin~ objectionable color, odor, 

taste, or turbidity; 
• substances and conditions or combinations 

thereof in concentrations which produce un
desirable aquatic life. 



Snails serving as intermediate hosts include Lymnaea, Physa, 
and Gyraulus (Cort 1950). 43 Although swimmers' itch has 
wide distribution, in the United States it is principally 
endemic to the north central lake r~gion. Occasional inci
dence is reported in marine waters (Stunkard and Hinchliffe 
1952). 62 

About 90 per cent of severe swimmers' itch outbreaks are 
associated with Cercaria stagnicolae shed from varieties of the 
snail Lymnaea emargi11ata. This relationship is promoted by 
(1) clean, sandy beaches ideal for svvimming and preferred 
by the snail; (2) peak populations of the snail host that 
develop in sandy-bottomed Jakes of glacial origin; (3) the 
greatest development of adult snails that do not die off 
until toward the end of the bathing season; and ( 4) the 
cycle of cercarial infection so timed that the greatest num
bers of cercariae emerge during the hot weather in the 
middle of the summer \vhen the greatest amount of bathing 
is done (Brackett 1941). 39 Infected vector snails are also 
found throughout the United States in S\Vamps, muddy 
ponds, and ditches; but dermatitis rarely results) because 
humans seldon1 use these areas without protective clothing. 

In some marine recreational waters jellyfish or sea nettles 
are .serious problems. Some species possess stinging mecha
nisms ¥.'hose cnidoblast filaments can penetrate human skin 
causing painful, infiammed weals. The effects of water 
quality on their abundance is not known, but Schultz and 
Cargo (1971) 61 reported that the summer sea nettle, 
Chrysaora quinquecirrha, has been a problem in Chesapeake 
Bay since colonial days. When these nettles are abundant, 
swimming is practically eliminated and fishermen's nets 
and traps are clogged. 

Conclusion 

The role of water quality in either limiting or 
augmenting the production of vector and nuisance 
organisms involves many interrelationships which 
are not clearly understood.· Since organic wastes 
generally directly or indirectly increase biomass 
production, there may be an attendant increase 
in vector or nuisance organisms. Some wastes 
favor their production by creating water quality 
or habitat conditions that limit their predators 
and competitors. Increased production of vector 
and nuisance organisms may degrade a healthy 
and desirable human environment and be ac
companied by a lessening of recreational and aes
thetic values (see the discussion of Aquatic Life 
and Wildlife in this Section, p. 35.) 

EUTROPHICATION AN[' NUTRIENTS 

Man's recent concern with eutrophy relates primarily to 
lakes, reservoirs, rivers, est1 F .ies, and coastal waters that 
have been or are being vver-fertilized through society's 

Factors Influencing the Recreational and Aesthetic Value of Water/ 

carelessness to a point where beneficial uses are impaired 
or threatened. With increasing urbanization, industriali
zation, artificial soil fertilization, and soil mantle disruption, 
eutrophication ha·s become a serious problem affecting the 
aesthetic and recreational enjoyment of many of the nation's 
waters. 

Defining Eutrophication and Nutrients 

Lakes have bee~ classified in accordance with their 
trophic level or bathymetry as eutrophic, oligotrophic, 
mesotrophic, or dystrophic (National Academy of Sciences 
1969,97 Russell-Hunter 1970, 10~ Warren 1971,114 Stewart 
and Rohlich 1967).107 A typical eutrophic lake has a high 
surface-to-volume ratio, and an abundance of nutrients 
producing heavy growth of aquatic plants and other vege
tation; it contains highly organic sediments, and may have 
seasonal or continuous low dissolved-oxygen concentrations 
in its deeper waters. A typical oligotrophic lake has a low 
surface-to-volume ratio, a nutrient content that supports 
only a low level of aquatic productivity, a high dissolved
oxygen concentration extending to the deep waters, and 
sediments largely inorganic in composition. The character
istics of mesotrophic lakes lie between those of eutrophic 
and oligotrophic Jakes. A dystrophic Jake has waters brown
ish from humic materials, a relatively low pH, a reduced 
rate of bacterial decomposition, bottom sediments usually 
composed of partially decomposed vegetation, and low 
aquatic biomass productivity. Dystrophication is a lake
aging process different from that of eutrophlcation. Whereas 
the senescent stage in eutrophication may be a productive 
marsh or swamp, dystrophication leads to a peat bog rich 
in humic materials but low in productivity. 

Eutrophication refers to the addition of nutriel).ts to 
bodies of water and to the ·effects of those nutrients. The 
theory that there is a natural) gradual, and steady increase 
in external nutrient supply throughout the existence of a 
lake is widely held, but there is no support for this idea of 
natural eutrophication (Beeton and Edmondson 1972).74 

The paleolimnological literature supports instead a concept 
of trophic equilibrium such as that introduced by Hutchin
son (1969). 91 According to this concept the progressive 
changes that occur as a lake ages constitute an ecological 
succession effected in part by the change in the shape of the 
basin brought about by its filling. As the basin fills and the 
volume decreases, the resulting shallowness increases the 
cycling of available nutrients and this usually increases 
plant production. 

There are many naturally eutrophic lakes of such recre
ational value that extensive efforts have been made to con
trol their overproduction of nuisance aquatic plants and 
algae. In the past, man has often accepted as a natural 
phenomenon the loss or decreased value of_ a resource 
through eutrophication. He has drained shallow, senescent 
lakes for agricultural purposes or filled them to form building 
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sites. The increasing value of lakes for recreation, however, 
will reorder man's priorities, and instead of accepting such 
alternative uses of lakes, he will divert his recl<imation 
efforts to salvaging and renovating their recreational values. 

Artificial or cultural eutrophication results from increased 
nutrient supplies through human activity. Many aquatic 
systems have suffered cultural eutrophication in the past 
50 years as a consequence of continually increasing nutrient 
loading from the wastes of society. Man-induced nutrients 
come largely from the discharge of municipal and industrial 
wastewaters and from the land runoff effects of agricultural 
practices and disruption of the soil mantle and its vege
tative cover in the course of land development and con
struction. If eutrophication is not to become the future 
major deterrent to the recreational and aesthetic enjoyment 
of water, it is essential that unnatural additions of nutrients 
be kept out of_ \'\'ater bodies through improved wastewater 
treatment and land management. 

Effects of Eutrophication and Nutrients 

Green Lake, a lowland lake with high recreation use in 
Seattle, is an example of a natural eutrophic lake (Sylvester 
and Anderson 1960),"" formed some 25,000 years ago after 
the retreat of the Vashon glacier. During the ensuing 
years, about two-thirds of the original lake volume was 
filled with inorganic and organic sediments. A core taken 
near the center of the lake to a sediment depth of 20.5 feet 
represented a sediment accumulation over a period of ap
proximately 6, 700 years. Organic, nutrient, and chlorophyll 
analyses on samples from the different sediment depths 
indicated a relatively constant rate of sedimentation, sug~ 
gesting that Green Lake has been in a natural state of 
eutrophy for several thousands of years. 

The recreational and aesthetic potential of the lake was . 
reduced for most users by littoral and emergent vegetation 
and by heavy blooms of blue-green algae in late summer. 
The aquatic weeds provided harborage for production of 
mosquitoes and interfered with boating, swimming, fishing, 
access to the beach, and model boat activities. The heavy, 
blue-green algal blooms adhered to swimmers. The wind 
blew the algal masses onto the shore where they decomposed 
with a disagreeable odor. They dried like a blue-green paint 
on objects along the shoreline, rendered boating and fiBhing 
unattractive, and accentuated water line marks on boats. 

Nevertheless, through the continuous addition of low
nutrient dilution water by the City of Seattle (Oglesby 
1969},90 Green lake has been reclaimed through a reversal 
of the· trophic development_ to mesotrophic and is now 
recreationally and aesthetically acceptable. 

Lake Washington is an example of a large, deep,. oligo
trophic-mesotrophic lake that turned eutrophic in about 
3!) years, p<imarily through the discharge of treated and 
untreated domestic sewage. Even to laymen, the change 
was rapid, dramatic, and spectacular. In the period of a 
year, the apparent color of the lalre water turned from 
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bluish-green to rust as a result of massive growths of the 
blue-green alga, Oscillatoria rubescens. This threat to aesthetic 
and recreational enjoyment was a key factor in voter ap
proval of Metro, a metropolitan sewer district. Metro has 
greatly reduced the nutrient content of the lake and conse
quent algal growth by diverting wastewater discharges out 
of the drainage basin (Edmondson 1969, 82 1970)." 

Lake Sammamish at the northern inlet of Lake Wash
ington appeared to be responding to the enrichment it 
received from treated sewage and other nutrient waste, 
although it had not yet produced nuisance conditions to 
the extent found in Lake Washington (Edmondson 1970).83 

However, subsequent diversion of that waste by Metro has 
resulted in little or no detectable recovery in three years, a 
period that proved adequate for substantial recovery in 
Lake Washington (Emery et al. 1972)." Lake Sebasticook, 
~faine) affords another example of urldesirable enrichment 
Although previously in an acceptable condition, it became 
obnoxious during the l 960's in response to sewage and a 
wide variety of industrial wastes (HEW 1966). 112 The 
nutrient income of Lake VVinnisquam, Ne\.v Hampshire, 
has been studied to determine the cause of nuisance blooms 
of blue-green algae (Edmondson 1969). 82 The well-known 
lakes at Madison, Wisconsin, including Monona, Waubesa, 
and Mendota, have been the object of detailed studies of 
nutrient sources and the_ir deteriorating effect on water 
quality (Sawyer 1947,106 Mackenthun et al. 1960,'5 Ed
mondson 1961, 80 1968). 81 

A desirable aspect of eutrophication is the ability of 
mesotrophic or slightly eutrophic lakes typically to produce 
greater crops of fish than their oligotrophic or nutrient-poor 
counterparts. As long as nuisance blooms of algae and 
extensive aquatic weed beds do not hinder the growth of 
desirable fish species or obstruct the mechanics and aes
thetics of fishing or other beneficial uses, some enrichment 
may be desirable. Fertilization is a tool in commercial and 
sport fishery management used to produce greater crops of 
fish. Many prairie lakes in the east slope foothills of the 
Rocky Mountains would be classed as eutrophic according 
to the characteristics discussed below, yet many of these 
lakes are exceptional trout producers because of the high 
natural fertility of the prairie (Sunde et al. 1970).1°' As an 
example of an accepted eutrophic condition, their waters 
are dense with plankton, but few would Consider reducing 
the enrichment of these lakes. 

Streams and estuaries, as well as lakes, show symptoms. 
of over-enrichment, but there is less opportunity for buildup 
of nutrients because of the continual transport of water. 
Although aquatic growths can develop to nuisance pro
.Portions in streams and estuaries as a result of over-enrich
ment, manipulation of the nutrient input can modify the 
situation more rapidly than in lakes. 

Man's fertilization of some rivers, estuaries, and marine 
embayments has produced undesirable aquatic growths of 
algae, water weeds, and slime organisms such as Cladophora, 



Ulva, Potamogeton, and Sphaerotilus. In addition to interfering 
with other uses, as in clogging :fishing nets with slime 
(Lincoln and Foster 1943),94 the accompanying water
quality changes in some instances upset the natural fauna 
and flora and cause undesirable shifts in the species compo
sition of the community. 

Determination of Trophic Conditions 

It should be emphasized that (a) eutrophication has a 
significant relationship to the use of water for recreational 
and aesthetic enjoyment as well as the other water uses 
discussed in this book; (b) this relationship may be desirable 
or undesirable, depending upon the type of recreational 
and aesthetic enjoyment sought; and (c) the possible dis
advantages or advantages of eutrophication may be viewed 
subjectively as they relate to a particular water use. There 
are no generally accepted guidelines for judging whether _a 
state of eutrophy exists or by what criteria it may be meas
ured, such as production of biomass, rate of productivity, 
appearance, or change in water quality. Ranges in primary 
productivity and oxygen deficit have been suggested as 
indicative of eutrophy, rnesotrophy, and oligotrophy by 
Edmondson (1970) 8' and Rodhe (1969), 104 but these ranges 
have had no official recognition. 

The trophic state and natural rate of eutrophication that 
exists, or would exist, in the absence of man's activities is 
the basis of reference in judging man-induced eutrophi
cation. The determination of the natural state in many 
water bodies will require the careful exan1ination of past 
data, referral to published historical accounts, recall by 
"old-timers," and perhaps the examination of sediment 
cores for indicator species and chemical composition. The 
following guidelines are suggested in determining the refer
ence trophic states of lakes or detecting changes in trophic 
states. Determination of the reference trophic state ac
companied by studies of the nutrient budget may reveal 

*'that the lake is already in an advanced state of eutrophy. 
For temperate lakesi a significant change in indicator corn-
1nunities or a significant increase in any of the other four 
indices, detectable over a five-year period or less, is con
sidered sufficient evidence that accelerated eutrophication 
is occurring. An undetectable change over a ~horter period 
would not necessarily indicate a lack of accelerated eutrophi
cation. A change detectable only after five years may still 
indicate unnaturally accelerated eutrophication, but five 
years is suggested as a realistic maximum for the average 
1nonitoring endeavor. Where cultural eutrophication is sus
pected and changes in indices are not observable, analysis 
of sediment cores may be necessary to establish the natural 
state. The dynamic characteristics and individuality of 
lakes may produce exceptions to these guidelines. They are 
not infallible indicators of interference with recreation, but 
for now they may serve as a begi~ning, subject to modifi
c::- __ ~un a."l more complete data on the range of trophic con
jitions and their associated effects become available. 

Factors Influencing the Recreational and Aesthetic Value ef Water/ 

Primary Productivity Ranges in the photosynthetic 
rate, measured by radioactive carbon assimilation, have 
been suggested by Rodhe (1969) 10 ' as indicative of trophic 
conditions (Table I-2). 

Biomass Chlorophyll a is used as a versatile measure 
of algal biomass. The ranges presented for mean summer 
chlorophyll a concentration determined in epilim'netic water 
supplies collected at least biweekly and analyzed according 
to Standard Methods (American Public Health Assoc., 
American V\7ater Works Assoc., and Water Pollution Con
trol Federation 1971) 7o are indices of the trophic stage of a 

lake: oligotrophic, 0-4 mg chlorophyll a/m'; eutrophic, 
10-100 mg chlorophyll a/m'. 

These ranges are suggested after reviewing data on 
chlorophyll concentrations and other indicators of trophic 
state in several lakes throughout the United States and 
Canada. Of greatest significance ~re data from Lake Wash
ington which show that during peak enrichment, mean 
summer chlorophyll a content rose to about 27 mg/m3 and 
that the lake was definitely eutrophic. The post nutrient 
diversion sumn1er mean declined to about 7 mg/m 3, and 
the lake is now more typically .mesotrophic (Edmondson 
1970; 88 chlorophyll a values corrected to conform to recent 
a·nalytical techniques). Unenriched and relatively low pro
ductive lakes at higher elevations in the Lake Washington 
draillB.ge basin show mean summer chJorophyll a contents 
of I to 2 mg/m3• Moses Lake1 which can be considered 
hypereutrophic, shows a summer mean of 90 mg/m3 

chlorophyll a (Bush and Welch 1972). 76 

Oxygen Deficit Criteria for rate of depletion of hy
polimnetic oxygen in relation to trophic state were reported 
by Mortimer (1941)96 as follows: 

oligotrophic eutrophic 

<250 mg 02/m'/day >550 rng O,/m'/day 

This is the rate of depletion of hypolimnetic 0xygen de
termined by the change in mean concentration of hypolim
netic oxygen per 1:1nit time multiplied by the mean depth 
of the hypolimnion. The observed time interval should be 
at least a month, preferably longer,. during summer stratifi
cation. 

TABLE 1-2-Ranges in Photosynthetic Rate for Primary 
Productivity Determinations" 

Period 

Man dilly ralefin a f!'OWin1 stasan, m1C/m1/d17. 
Toal 1nnual rates, 1C;m:i;yur ....•............•... 

31>-100 
7-75 

Eutropblt 

300-3000 
75-700 

" M1uurtll by total carbon uptak8 per sq111re meter of water surfa:e per urit d tima. PrtduetirilJ estimates lholtlll 
Irie determined tram 1111.ut monthly mea111temenbaccordiurto Standard M11th11ds. 
Am~D Pullic-Keattb Anociatian, A111erit1n Water Works boc., ud Wlllr Polftttion Control Ftd111tio11 

111110; lodbt 1169.l(ll, 
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'Section I-Recreation and Aesthetics 

· Indicator Communities The representation of cer
tain species in a community grouping in fresh water en
vironments is often a sensitive indicator of the trophic state. 
Nutrient enrichment in streams causes changes in the size 
of faunal and floral populations, kinds of species, and 
numbers of species (Richardson 1928, 108 Ellis 1937, 84 Patrick 
1949,99 Tarzwell and Gaufin 1953110). For example, in a 
stream typical of the temperate zone in the eastern United 
States degraded by organic pollution the following shifts 
in aquatic communities are often found: in the zone of 
rapid decomposition below a pollution source, bacterial 
counts are increased; sludgeworms (Tubificidae), rattail 
maggots (Eristalis tenax) and bloodworms (Chironomidae) 
dominate the benthic fauna; and blue-green algae and the 
sewage fungus (Sphaerotilus) become common (Patrick 
1949,99 Tarzwell and Gaufin 1953,110 Patrick et al. 1967100). 

Various blue-green algae such as Schizothrix ca/cicola, Micro
co/eus vaginatus, Microcystis aeruginosa, and Anabaena sp. are 
commonly found in nutrient-rich waters, and blooms of 
these and other algae frequently detract from the aesthetic 
and recreational value of lakes. Diatoms such as Nit;:,schia 
pa/ea, Gomphonema parvu/um, .1Vavicu/a cryptocephala, Cyc/ote//a 
meneghiniana, and Me/osira varians are al~o often abundant 
in nutrient-rich water (Patrick and Reimer 1966). 101 Midges, 
leeches, 'blackfty larvae, Physa snails, and fingernail clams 
are frequently abundant in the recovery zone. 

Nutrients Chemicals necessary to the growth and 
reproduction of rooted or floating flowering plants, ferns, 
algae, fungi, or bacteria are considered to be nutrient 
chemicals. Al1 these chemicals are not yet known, but those 
that have been identified are classified as macronutrients, 
trace elements or micronutrients, and organic nutrients .. -
The macronutrients are calcium, potassium, magrtesiurn, 
sodium, sulfur, carbon and carbonates, nitrogen, and phos
phorus. The micronutrients are silica, manganese, zinc, 
copper, molybdenum, boron, titanium, chromium, cobalt, 
and perhaps vanadium (Chu 1942, 77 Amon and Wessell 
1953, 72 Hansen et al. 1954). 89 Examples of organic nutrients 
are biotin, B.,, thiamine, and glycylglycine (Droop 1962).79 

Some of the amino acids and simple sugars have also been 
shown to be nutrients for heterotrophs or partial hetero~ 
trophs. 

Plants vary as to the amounts and kinds of nutrients they 
require, and as a result one species or group of species of 
algae or aquatic plants may gain dominance over another 
group because of the variation in concentration of nutrient 
chemicals. Even though all the nutrients necessary for 
plant growth are present, growth will not take place unless 
environmental factors such as light, temperature, and sub~ 
strate are suitable. Man's use of the watershed also in~ 

fluences the sediment load and nutrient levels in surface 
waters (Leopold et al. 1964,93 Bormann and Likens 1967). 75 

Thomas (1953)1!1 found that the important factor in 
artificial eutrophication was the high phosphorus content 
of domestic wastes, Nitrogen became the limiting growth 
factor if the algal demand for phosphorus was met. Nu-

merous studies have verified these conclusions (American 
Society of Limnology and Oceanography 1972). 71 

=:'.wyer (1947) 106 determined critical levels of inorganic 
n;'rogen (300 µg/l N) and inorganic phosphorus (10 µg/l 
P) at the time of spring overturn in Wisconsin lakes. If 
exceeded, these levels would probably produce nuisance 
blo, .ns of algae during the summer. Nutrient concentrations 
shodld be maximum when measured at the spring overturn 
and at the start of the growing season. Nutrient concen
trations -during active growth periods may only indicate 
the difference between amounts absorbed in biomass (sus¥ 
pended and settled) and the initial amount biologically 
available. The values, therefore, would not be indicative 
of potential algal production. Nutrient content should be 
determined at least monthly (including the time of spring 
overturn) from the surface, mid-depth, and bottom. These 
values can be related to water volume in each stratum, and 
nutrient concentrations based on total lake volun1e can be 
derived. 

One of the most convincing relationships between maxi-
mum phosphate content at the time of lake overturn and 
eutrophication as indicated by algal bionlass has been 
shown in Lake Washington (Edmondson 1970). 83 During 
the years when algal densities progressed to nuisance levels, 
mean winter PO.-P increased from 10-20 µg/l to 57 µg/l. 
Following diversion of the sewage mean P04-P decreased 
once again to the preenrichment level. Correlated with the 
P04-P reduction was mean summer chlorophyll a content, 
which decreased from a mean of 27 µg/l at peak enrichment 
to less than l 0 µg/1, six years after diversion was initiated. 

Although difficult to assess~ the rate of nutrient inflow 
more closely represents nutrient availability than does 
nutrient concentration because of the dynamic character 
of these nonconservative materials. Loading rates are usually 
determined annually on the basis of monthly monitoring of 
water flow, nutrient concentration in natural surface and 
groundwater, and wastewater inflows. 

Vollenweider (1968)" 8 related nutrient loading to mean 
depths for various well-kno\vn lakes and identified trophic 
states associated with induced eutrophication. These find-' 
ings showed shallow lakes to be clearly rnore sensitive to 
nutrient income per unit area than deep lakes, because 
nutrient reuse to perpetuate nuisance growth of algae in
creased as depth decreased. From this standpoint nutrient 
loading was a more valid criterion than nutrient concen~ 
tration in judging trophic state. E~amples of nutrient load· 
ings which produced nuisance conditions were about 0.3 
g/m'/yr P and 4 g/m2/yr N for a lake with a mean depth 
of 20 meters, and about 0.8 g/m'/yr P and l l g/m2/yr N 
for a lake with a mean depth of l 00 meters. 

These suggested criteria apply only if other requirements 
of algal growth are met, such as available light and water 
retention time. If these factors limit growth rate and the 
increase of biomass,· large amounts of nutrients may move 
thrOugh the system unused, and nuisance conditions may 
not occur (Welch 1969).11' 
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Factors Influencing the Recreatianal and Aesthetic Value of Water/ 

Carbon (C) is required by all photosynthetic plants. It 
may be in the form of CO, in solution, HC03, or C03. 
Carbamine carboxylate} \Vhich may form by the complexing 
of calcium or other carbonates and amino compounds in 
alkaline water, is an efficient source of 002 (Hutchinson 
1967).'° Usually carbon is not a limiting factor in water 
(Goldman et al. 1971). 88 However, King (1970) 92 estimated 
that concentrations of C02 less than 3 micromoles at equi
librium favored blue-green algae, and concentrations greater 
than this favored green algae. 

Cations such as calcium, magnesium, sodium, and po
tassium are required by algae and higher aquatic plants 
for growth, but the optimum amounts and ratios vary. 
Furthermore, few situations exist in which these would be 
in such low supply as to be limiting to plants. Trace ele
ments either singly or in combination are important for the 
growth of algae (Goldman 1964). 86 For example molyb
denum has been demonstrated to be a limiting nutrient in 
Castle Lake. Deficiencies in trace elements are more likely 
to occur in oligotrophic than in eutrophic waters (Goldman 
1972). 87 

The vitamins important in promoting optimum growth 
in algae are biotin, thiamin, and B12• All major groups 
require one or more of these vitamins, but particular species 
may or may not require them. As Provasoli and D' Agostino 
(1969) 102 pointed out, little is known about the requirement 
for these vitamins for growth of algae in polluted water. 

Under natural conditions it is difficult to determine the 
effect of change in concentrations of a single chemical on 
the· growth of organisms. The principal reasons are that 
growth results from the interaction of many chemical, 
physical, and biological factors on the functioning of an 
organism; and that nutrients arise from a mixture of chemi
cals from farm, industrial, and sanitary wastes, and runoff 
from fields. However, the increase in amounts and types of 
nutrients can be traced by shifts in species forming aquatic 
communities. Such biotic shifts have occurred in western 
Lake Erie (Beeton 1969).73 Since 1900 the watershed of 
western Lake Erie has changed with the rapidly increasing 
human population and industrial development, as a result 
of which the lake has received large quantities of sanitary, 
industrial, and agricultural organic wastes. The lake has 
become modified by increased concentrations of dissolved 
solids, lower transparency, and low dissolved oxygen concen
tration. Blooms of blue-green algae and shifts in inverte
brate populations have markedly increased in the l 960's 
(Davis 1964, 78 Beeton 1969):73 

Summary of Measurement of Nutrient Enrichment 

Several conditions can be used to measure nutrient en
richment or its effects: 

• a steady decrease over several years in the dissolved 
oxygen content of the hypolininion when measured 
prior to fall overturn, and an increase in anaerobic 
areas in the lower portion of the hypolimnion; 

• an increase in dissolved materials, especially nu
trients such as nitrogen, phosphorus, and simple 
carbohydrates; 

• an increase in suspended solids, especially organic 
materials; 

• a shift in the structure of communities of aquatic 
organisms involving a shift in kinds of. species and 
relative abundances of species and biomass; 

• a steady though slow decrease in light penetration; 
• an increase in organic materials and nutrients, es

pecially phosphorus, in bottom deposits; 
• increases in total phosphorus in the spr;ng of the 

year. 

Recommendations 

The principal recommendations for aesthetic and 
recreational uses of lakes, ponds, rivers, estuaries, 
and near-shore coastal waters are that these uses 
continue to be pleasing, and undiminished by ef
fects of cultural activities that increase plant nu
trients. The trophic level and natural rate of 
eutrophication that exists, or would exist, in these 
waters In the absence of man's activities is con
sidered the reference level and the commonly de
sirable level to be maintained. Such water should 
not have a demonstrable accelerated production 
of al!!,ae !!,rowth in excess of rates normally ex
pected for the same type of waterbody in nature 
without man-made influences. 

The concentrations of phosphorus and nitro!!,en 
mentioned in the text as leading, to accelerated 
eutrophication were developed from studies for 
certain aquatic systems: maintenance of lciwer 
concentrations may or may not prevent eutrophic 
conditions. All the factors causing, nuisance plant 
!!,rowths and the level of each which should not be 
exceeded are not known. However, nuisance 
!!,rowths will be limited if the addition of all wastes 
such as sewag,e, food processing, cannery, and in· 
dustrial wastes containing, nutrients, vitamins, 
trace elements, and g,rowth stimulants are care
fully controlled and nothing is added that causes 
a slow overall decrease of avera!!,e dissolved oxy!!,en 
concentration in the hypolimnion and an increase 
in the extent and duration of anaerobic conditions. 

AQUATIC VASCULAR PLANTS 

Aquatic vascular plants affect water quality, other aquatic 
organisms, and the uses man ·~1akes of the water. Generally, 
the effects are inversely proportional to the volume of the 
water body and directly proportional to the use man wishes 
to make of that water. Thu·: ~ne impact is often most 
significant in marshes, pon' .. ~, canals, irrigation ditches, 
rivers, shallow lakes, estuarits and er.1.1bayments, public 
water supply sources, and man-made i111poundments. Dense 
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:!Sectio~ I-Recreation and Aesthetics 

growths of aquatic vascular plants are not necessarily due 
to human alteration of the environment. Where an ap
t' "Opriate environment for plant growth occurs, it is ex
.i·emely difficult to prevent the growth without changing 
the environment. Addition of plant nutrients can cause 
aquatic vascular plants to increase to nuisance proportions 
i waters where natural fertility levels are insufficient to 
t. :aintain dense populations (Lind and Cottam 1969) .147 In 
other waters where artificial nutrient additions are not a 
problem, natural fertility alone may support nuisance 
growths (Frink 1967).1"' 

Interrelationships With Water Quality 

Through their metabolic processes, manner of growth, 
and eventual decay, aquatic vascular plants can have sig
nificant effects on such environmental factors as dissolved 
oxygen and carbon dioxide, carbonate and bicarbonate 
alkalinity, pH, nutrient supplies, light penetration, evapo
ration, water circulation, current velocity, and sediment 
composition. The difficulty in understanding the inter
relationships arnong plant growth and water quality is 
described in part by Lathwell et al. (1969).14' Diurnal 
oxygen rhythm with maximum concentrations in the after
noon and_ minimums just before dawn is a universally" 
recogniZ:ed limnological phenomenon,· and metabolic ac· 
tivities of vascular plants can contribute to these rhythms. 
The effect of aquatic plants on dis:solved oxygen within a 
reach of stream at a particular time of day is a function of 
the plant density and distribution, plant species, light in
tensity, water depth, turbidity, temperaty.re, and ambient 
dissolved oxygen. Oxygen production iS' proportional to 
plant density only to a certain limit; when this limit is.~ 

exceeded, net oxygen production begins to decrease and, 
with increasing density, the plants become net oxygen con
sumers (Owens et al. 1969).159 It is hypothesized that this 
phenomenon occurs because the plants become so dense 
that some are shaded by other overlying plants. Westlake 
(1966) 173 developed a model for predicting the effects of 
aquatic vascular plarit density and distribution on oxygen 
balance which demonstrates that if the weeds are concen
trated within a small area, the net effect of the weeds may 
be to consume more oxygen than that produced, even 
though the average density may be relatively low. 

After reviewing the literature on the direct effects of 
plants on the oxygen balance, Sculthorpe (1967) 162 con
cluded that the extent of oxygen enrichment at all sites 
varies with changing light intensity, temperature, and plant 
population density and distribution. On a cloudy, cool day 
community respiration may exceed ev~n the maximum 
photosynthetic rate. Although vigorous oxygen production 
occurs in the growing season, the plants eventually die and 
decay, and the resulting oxygen consumption is spread over 
the cooler seasons of the year. 

Light penetration is significantly reduced by dense stands 
of aquatic vascular plants, and this reduces photosynthetic 

rates at shallow depths. Buscemi (1958)129 found that under 
dense beds of Elodea th:e dissolved oxygen concentration 
fell sharply with depth and marked stratification was pro
duced. Severe oxygen depletion under floating mats of 
water hyacinth (Lynch et al. 1947),160 duckweed and water 
lettuce (Yount 1963)110 have occurred. Extensive covers of 
floating or emergent plants shelter the surface from the 
wind, reduce turbulence and reaeration, hinder mixing, 
and promote thermal stratification. Dense growths of phyto
plankton may also shade~out submerged macrophytes, and 
this phenomenon is used to advantage in fisheries pond 
culture. Fertilization of ponds to promote phytoplankton 
growth is recommended as a means of reducing the standing 
crop of submerged vascular plants (Swingle 1947,167 Surber 
1961 166). 

Interrelationships of plants with water chetnistry were 
reported by Straskraba (1965) 165 when foliage of dense 
populations of Nuphar, Ceratophyllum, and Myriophyllum were 
aggregated on the surface. He found pronounced stratifi
cation of temperature and chemical factors and reported 
that the variations of oxygen, pH, and alkalinity were 
clearly dependent on the photosynthesis and respiration of 
the plants. Photosynthesis also involves carbon dioxide, and 
Sculthorpe (1967) 162 found that for every rise of 2 mg/I of 
dissolved oxygen the total carbon dioxide should drop 
2.75 mg/I and be accompanied by a rise in the pH. A rise 
in pH will allow greater concentrations of un-ionized am
monia (see Freshwater Aquatic Life, p. 140). 

Hannan and Anderson (1971) 137 studied diurnal oxygen 
balance, carbonate and bicarbonate alkalinity and pH on a 
seasonal basis in two Texas ponds less than 1 m deep which 
supported dense growths of submerged rooted macrophytes. 
One pond received seepage water containing free carbon 
dioxide and supported a greater plant biomass. This pond 
exhibited a diurnal dissolved-oxygen range in summer from 
0.8 to 16.4 mg/I, and a winter range from 0.3 to 18.0 mg/I. 
The other pond's summeF diurnal dissolved-oxygen range 
was 3.8 to 14.9 mg/I and the winter range was 8.3 to 12.3 
mg/I. They concluded that (a) when macrophytes use bi
carbonate as a carbon source, they liberate carbonate and 
hydroxyl ions, resulting in an increase in pH and a lowered 
bicarbonate alkalinity; and (b) the pH of a macrophyte 
community is a function of the carbon dioxide-bicarbonate
carbonate ionization phenomena as altered by photosynthe
sis and community respiration. 

Dense colonies of aquatic macrophytes may occupy up 
to 10 per cent of the total volume of a river an"d reduce the 
maximum velocity of the current to less -than 75 per cent 
of that in uncolonizeq. reaches (Hillebrand 1950, 139 as re
ported by Sculthorpe 1967162). This can increase sediment 
deposition and lessen channel capacity by raising the sub
strate, thus increasing the chance of flooding. Newly de
posited silt may be quickly stabilized by aquatic plants, 
further affecting flow. 

Loss of water by transpiration varies between species and 
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growth forms. Otis (1914)158 showed that the rate of tran
spiration of Nymf1haea odorata V\1as slightly less than the rate 
of evaporation from a free water surface of equivalent area, 
but that of several emergent species was up to three· times 
greater. Sculthorpe (1967)162 postulated that transpiration 
from the leaves of free-floating rosettes could be at rates six 
times greater than evaporation from an equivalent water 
surface. Loss of water through water hyacinth was reported 
by Das (1969)183 at 7 .8 times that of open water. 

Interrelationships With Other Biota 

Aquatic macrophytes provide a direct or indirect source 
of food for aquatic invertebrates and fish and for wildlife. 
The plants provide increased substrate for colonization by 
epiphytic algae, bacteria, and other n1icroorganisms which 
provide food for the larger invertebrates which, in turn, 
provide food for fish. Sculthorpe (1967) 182 presented a well
documented summary of the irnportance of a wide variety 
of aquatic macrophytes to fish, birds, and mammals. Sago 
pondweed (Potamogeton pectinatus) illustrates the opposite 
extreme in man's attitude toward aquatic macrophytes: 
Timmons (1966)1 68 called it the most noxious plant in 
irrigation and drainage ditches of the American west, 
whereas Martin and Uhler (1939) 15 1i considered it the most 
important duck food plant in the United States. 

Aquatic vegetation and fl.otage breaking the water surface 
enhance mosquito production by protecting larvae from 
wave action and aquatic predators and interfering with 
mosquito control procedures. Two major vectors of malaria 
in the United States are Anopheles quadrimaculatus east of the 
Rocky Mountains, and A. freeborni to the west (Carpenter 
·and La Gasse 1955).iao Anopheline mosquitoes are generally 
recognized as per1nanent pool breeders. The more important 
breeding sites of these two mosquitoes are freshwater lakes, 
swamps, marshes, impoundment margins, ponds, and seep
age areas (Carpenter and La Casse 1955). 130 The role of 
various aquatic plant types in relation to the production 
and control of A. quadrirnaculatus on artificial ponds and 
reservoirs indicates that the greatest problems are created 
by macrophytes that are (l) free-floating, (2) submersed 
and anchored but which break the water surface, (3) floating 
leaf anchored, and ( 4) emersed floating-mat anchored (U.S. 
Department of Health, Education, and Welfare, Public 
Health Service, and Tennessee Valley Authority 1947).169 

In addition to vector mosquitoes,.. pestiferous mosquitoes 
develop in association with plant parts in shoreline areas. 
Jenkins (1964) 142 provided an annotated list and bibli
ography of papers dealing with aquatic vegetation and 
mosquitoes. 

Generally, submersed vascular plants have lower nutrient 
requirements than filamentous algae or phytoplankton 
(Mulligan and Baranowski 1969).167 Plants with root systems 
in the substrate-do· not have to compete with phytoplankton, 
periphyton, or non~rooted macrophytes for the phosphorus 
in the sediments. 

Factors Influencing the Recreational and Aeslmtic Value of Water/ 

Boyd (197lb)ius relating his earlier work on emergent 
species (Boyd 1969,1" l 970a, 123 197 la'") to that of Stake 
(1967,1u 1968164) on submerged species, stated that in the 
southern United States roost of the total net nutrient ac
cumulation by aquatic vascular plants occurs by midspring· 
before peak dry matter standing crop is reached, and that 
nutrients stored during early spring gro\-vth are utilized for 
growth later. Thus nutrie3_1ts are removed from the environ
ment early in the season, giving the vascular hydrophytes 
a competitive advantage over phytoplankton. Boyd (1967)121 

also reported that the quantity of phosphorus in aquatic 
plants frequently exceeds that of the total water volume. 
1~hese phenomena may account for the high productivity 
in terms of m"acrophytes which can occur in infertile \\'aters. 
However, if the dissolved ·phosphorus level is not a lin1iting 
factor for the phytoplankton, the ability to utilize sediment 
phosphorus is not a competitive advantage for rooted plants. 

Further interaction between aquatic vascular plants and 
phytoplankton has been demonstrated recently in studies 
shovving that concentrations of dissolved organic matter can 
control plant growth in lakes by regulating the availability 
of trace metals and other nutrients essential to plant photo-· 
synthesis. An array of organic-inorganic interactions shown 
to suppress plant growth in hardwater lakes (Wetzel 1969, 174 

1971 175) appear to operate in other lake types and streams 
(Breger-1970,"' Malcolm et al. 1970,152 Allen 197lll6). 
Wetzel and Allen in press (1971) 176 and Wetzel and Manny 
(1972)177 showed that aquatic maerophytes near inlets of 
lakes can influence phytoplankton growth by removing" 
nutrients as they enter the lake while at the same time 
producing dissolved organic compounds that complex with 
other nutrients necessary to phytoplankton growth. Manny 
(1971,163 19721") showed several mechanisms by which 
dissolved organic nitrogen (DON) compounds regulate 
plant growth and rates of bacterial nutrient regeneration. 
These control mechanisms can be disrupted by nutrients 
from municipal and agricultural wastes and dissolved or
ganic matter from inadequately treated wastes. 

Effects on Recreation and Aesthetics 

It is difficult to estimate the magnitude of the adverse 
effects of aquatic macrophytes in terms of loss of recreational 
opportunities or degree of interference with recreational 
pursuits. For exa1nple, extensive growths of aquatic macro
phytes interfere with boating of all kinds; but the extent of 
interference depends, among other things, on the growth 
form of the plants, the density of the colonization, the 
fraction of the waterbody covered, and the purposes, atti
tudes, and tolerance of the boaters. Extremes of opinion on 
the degree of impact create difficulty in estimating a mone
tary, physical, -or psychological loss. 

Dense growths. of aquatic macrophytes are generally ob
jectionable to the swimmer, diver, water skier, and scuba 
enthusiast. Plants or plant parts c3.n be at least a nuisance 
to swimmers and, in extreme cases, can be a factor in 
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drowning. Plants obstruct a diver's view of the bottom and by Boyd (1970b),124 Yount and Crossman (1970),171 and 
underwater hazards, and fronds can become entangled in Peterson (1971).161 Although many investigators have re
a scuba diver's gear. Water skiers' _preparations in shallow ported important nutrients in various aquatic plants, the 
water are hampered by dense growths of plants, and fear high moisture content of the vegetation as it is harvesterl 
of falling into such growths while skiing detracts from en- has been an impediment to economic usefulness. Peterson 
joyment of the sport. ( 1971 )161 reported the cost per pound of phosphorus, ni-

Rafts of free-floating plants or attached plants which trogen, and carbon removed from a large lake supporting 
have been dislodged from the substrate often drift onto dense growths of aquatic vascular plants as $61.19, $8.24 
beaches or into swimming areas, and time and labor are and $0.61 respectively. 
entailed in restoring their attractiveness. Drying and decay- Nevertheless, improved methods of harvesting and proc
ing aquatic plants often produce objectionable odors and essing promise to reduce the costs of removing these bother
provide breeding areas for a variety of insects; some plants and reclaiming their nutrients for animal and 

Sport fishermen have mixed feelings about aquatic macro- human rations or for soil enrichment. Investigation into 
phytes. Fishing is often good around patches of lily pads, the nutritive value of various aquatic plants has frequently 
over deeply-submerged plants, and on the edges of beds of been an adjunct of research on the efficiency and economy 
submerged weeds which rise near the surface, On the other of harvesting and processing these plants in an effort to 
hand, dense growths may restrict the movement and feeding remove nuisance growth from lakes and streams. Extensive 
of larger fish and limit the fishable area of a waterbody. harvesting of aquatic vegetation from plant-clogged Caddo 
Aquatic plants entangle lures and baits and can prevent Lake (Texas-Louisiana) was followed by plant analysis 
:fishermen from reaching desirable fishing areas. and feeding trials. The dehydrated -mate~ial was found to be 

Marshes and aquatic macrophytes in sparse or moderate rich in protein and xanthophyll (Creger et al. 1963, 132 Couch 
densities along watercourse and waterbody margins aug- et al. 1963131

). Bailey (1965) 118 reported an average of 380 
meni nature study and shoreline exploration and add to the milligrams of xanthophyll per pound of vacuum oven-dried 
naturalistlc value of camping and recreation sites. It is aquatic plant material with about 19 per cent protein. 
only when the density of the growths, or their growth Hentges (1970),138 in cooperation with Bagnall (1970),119 

forms, become a nuisance and interfere with man's ac- in preliminary tests with cattle fed press-dehydrated aquatic 
tivities that he finds them objectionable. An indication of forage, found that pelleted Hydrilla verticillata (Florida 
how often that occurs is provided by McCarthy (1961), 156 elodea) could be fed satisfactorily as 75 per cent of a bal
who reported that on the basis of a questionnaire sent to anced ration. Bruhn et al. (1971) 128 and Koegel et al. 
all states in 1960, there were over 2,000 aquatic vegetation (1972) 143 found 44 per cent mineral and 21 per cent protein 
control projects conducted annually, and that most states _composition in the dry matter of the heat coagulum of the 
considered excessive growth of aquatic vegetation a serious expressed juice of Eurasian water milfoil (Myriophyllum 
and increasing problem. spicatum). The press residue, further reduced by cutting 

The aesthetic value of aquatic inacrophytes is in the and pressing to 16 per cent of the original volume and 32 
mind of the beholder. The age-old appeal of aquatic plants per cent of the original weight, could readily be spread for 
is reflected in their importance as motifs in ancient archi- lawn or garden mulch. 
tecture, art, and mythology. Aquatic gardens continue to Control measures are undertaken when plant growth 
be popular tourist attractions and landscaping features, interferes with human activities beyond some ill-defined 
and wild aquatic plant communities have strong appeal to point, but too little effort has been expended to determine 
the artist, the photographer, and the public. To many, the causes of infestations and too little concern has been 
these plants make a contribution of their own to the beauty given the true nature of the biological problem (Boyd 
of man's environment. 197lb).126 Each aquatic macrophyte problem under con

Control Considerations 

Aquatic vascular plants can be controlled by several 
methods: chemical (Hall 1961,136 Little 1968146); biological 
(Avault et al. 1968,m Maddox et al. 1971,151 Blackburn 
et al. 1971120); mechanical (Livermore ;md Wunderlich 
1969149); and naturalistic environmental manipulation (Pen
found 1953).160 General reviews of control techniques have 
been made by Holm et al. (1969),141 Sculthorpe (1967),162 

and Lawrence (1968).145 

Harvesting aquatic vascular plants to reduce nutrients 
as a means of eutrophication control has been investigated 

sideration for control should be treated as unique, the 
biology of the plant should be well understood, and all the 
local factors thoroughly investigated before a technique is 
selected. Once aquatic macrophytes are killed, space for 
other plants becomes available. Nutrients contained in the 
original plants are released for use by other species. Long
term control normally requires continued efforts. Herbi
cides may be directly toxic to fish, fish eggs, or invertebrates 
important as fish food (Eipper 1959,134 Walker 1965,'" 
Hiltibran 1967).1"' (See the discussion of Pesticides, pp. 
182-186, in Section III.) On man-made lakes, reservoirs 
and ponds the potential for invasion by undesirable aquatic 
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Factors Influencing the Recreational and Aesthetic Value of T11ater/. 

plants may be lessened by employing naturalistic methods 
which lin1it the available habitat and requirements of par
ticular species. It is difficult to predict what biotic form will 
replace the species eliminated. Boyd (197lb)126 states that 
in some Florida lakes, herbicide applications have upset 
the balance behveen rooted aquatics and phytoplankton, 
resulting in nuisance phytoplankton blooms that were 
sOmetimes more objectionable than the original situation. 

Control of aquatic vascular plants can be a positive 
factor in fisheries management (Leonard and Cain 1961) ;146 

but when control projects are contemplated in multi-pur
pose waters, consideration should be given to existing inter
dependencies betvveen man and the aquatic community. 
For example: what biomass of aquatic vascular plants is 
necessary to support waterfowl; what biomass will permit 
boating; what is a tolerable condition for swimming; must 
the shoreline be clear of plants for wading; will shore 
erosion increase if the shoreline vegetation is removed? The 
interference of aquatic vascular plantcomn1unities in human 
activities should be controlled with methods that stop short 
of attempted plant eradication. 

Recommendation 

The complex interrelationships among aquatic 
vascular plants, associated biota, water quality, 
and the activities of humans call for case-by-case 
evaluation in assessing the need for management 
programs. If management is undertaken, study of 
its potential impacts on the aquatic ecosystem and 
on various water uses should precede its imple
mentation, 

INTRODUCTION OF SPECIES 

Extent and Types of Introductions 

Purposeful or accidental introductions of foreign aquatic 
organisms or transplantations of organisms from one drain
age system to another can profoundly influence the aesthetic 
appeal and the recreational or commercial potential of 
affected waterbodies. The introduction of a -single species 
may alter an enti.re aquatic ecosystem (Lachner et al. 
1970).18!1 An example of extreme alteration occurred with 
the invasion of the Great Lakes by the sea lamprey (Petro
myzon marinus) (Moffett 1957,190 Smith 19641"). Introduced 
and transplanted species account for about half of the fish 
fauna of Connecticut (Whitworth et al. 1968),199 California 
(Shapovalov et al. 1959), 195 Arizona, and Utah (Miller 
1961).189 The nature of the original aquatic fauna is ob
scured in many cases, and some ~ndigenous species have 
been adversely affected through ',redation, competition, 
hybridization, or alteration of habitat by the introduced 
species. EXotics that have established reproducing popu
lations in the United States (exclu·:.e of the Hawaiian 

Islands) include 25 species of fish (Lachner et al. 1970),m 
more than 50 species of land and aquatic mollusks (Abbott 
1950),118 and over 20 species of aquatic vascular plants 
(Hotchkiss 1967)186 in addition t<? aquatic rodents, reptiles, 
amphibians, insects, and crustaceans. 

Growths of native aquatic vascular plants and a variety 
of exotic species commonly interfere with recreation and 
fishing activities (see p. 25) and a variety of other water 
uses including industrial and agricultural use (Hohn et al. 
1969,184 Sculthorpe 1967).194 Water hyacinth (Eichhornia 
crassipes) caused loss of almost $43 million through combined 
deleterious effects in Florida, Alabama, Mississippi, and 
Louisiana in 1956 (Wunderlich 1962). 200 Penfound and 
Earle (1948)1" estimated that the annual loss caused by 
water hyacinth in Louisiana before the growths were 
brought under control averaged $5 million and in some 
years reached $15 million. \.\Tater chestnut (Trapa natans) 
produced beds covering 10,000 acres within ten years of its 
introduction near Washington, D.C. (Rawls 1964).193 The 
beds blocked navigation and provided breeding sites for 
mosquitoes, and their hard spined seed cases on the shore
lines and .bottom were a serious nuisance to swimmers, 
waders, and people walking the shores. Eurasian milfoil 
(Myriophyllum spicatum) infested 100,000 acres in Chesapeake 
Bay. The plants blocked navigation, prevented recreational 
boating and swimming, interfered with seafood harvest, 
increased siltation, and encouraged mosquitoes (Cronin 
1967). 182 

Invertebrate introductions include the Asian clam (Cor
bicula manilensis), a serious pest in the clogging of industrial 
and municipal raw water intake systems and irrigation 
canals (Sinclair 1971),196 and an oriental oyster drill 
(Tritonaliajaponica) considered the most destructive drill in 
the Puget Sound area (Korringa 1952) .187 ' 

Some Results of Introductions 

Some introductions of exotics, e.g., brown trout (Salmo 
trutta), and some transplants, e.g., striped bass (Marone 
saxatilis) from the Atlantic to the Pacific and coho sahnon 
(Oncorhynchus kisutch) from the Pacific to the Great Lakes, 
have been spectacularly ·successful in providing sport and 
commercial fishing opportunities. Benefits of introductions 
and transplantations of many species in a variety of aquatic 
situations are discussed_ by several authors in A Century· of 
Fisheries in North America (Benson 1970).179 

The success of other introductions has been questionable 
or controversial. In the case of carp (Cyfrinus carpis), the 
introduction actually decreased aesthetic values because of 
the increa;;ed turbidity caused by the habits of the carp. 
The increased turbidity in turn decreased the biological 
productivity of the waterbody. The presence of carp has 
lowered the sportfishing potential of many waterbodies 
because of a variety of ecological interactions. The grass 
carp or white amur (Ctenopharyngodon idella), a recent impor-
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Washington, D.C. 20460 

To the Reader: 

OFFICE OF WATER AND 

HAZARDOUS MA TERJALS 

Thousands of fine scientists throughout the country have contributed 
directly or indirectly to this publication of "Quality Criteria for Water." 
This volume represents a stocktaking effort on the part of this Agency 
to identify as precisely as possible at this time, on a national scale, the 
various water constituents that combine to form the concept of 
"Quality Criteria for Water." This process of definition will continue 
far into the future because research related to water quality is a never
ending evolutionary process, and the water environment is so complex 
that man's efforts to define it will never attain finite precision. 

VVater quality criteria do not have direct regulatory use, but they 
form the basis for judgment in several Environmental Protection 
Agency and State programs that are associated with water quality 
considerations. The criteria presented in this publication should not be 
used as absolute values for water quality. As stated in the chapter on 
"The Philosophy of Quality Criteria," variabili,ty exists in the natural 
quality of water and certain organisms become adapted to that quality, 
which may be considered extreme in other areas. These criteria 
represent scientific judgments based upon literature and research 
about the concentration-effect relationship of a particular water 
quality constituent to a particular aquatic species within the limits of 
experimental investigation. They should be used with considered 
judgment and with an understanding of their development. The 
judgment associated with their use should include the natural quality 
of water under consideration, the kinds of org·anisms that it contains, 
the association of those species to the particular species described in this 
volume upon which criteria values have been placed, and the local 
hydro logic conditions. 

It must be emphasized that national criteria can miver be developed 
to meet the individual needs of each of the Nation's waterways-the 
natural variability within the aquatic ecosystem can never be identified 
with a single numerical value. Water quality criteria will change in the 
future as our knowledge and perception of the intricacies of water 
improve. There is no question but that criteria for some constituents 
will change within a period of only two years based upon research now 
in progress. That is a mark of continuing progressive research effort, as 
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well as a mark of a better understanding by man of the environment 
that he inhabits. 

This, then, is the challenge for the future: to expand upon our 
present baseline of knowledge of the cause-effect relationships of 
water constituents to aquatic life and of the antagonistic and synergis
tic reactions among many quality constituents in water; and to mold 
such future knowledge into realistic, environmentally protective 
criteria to insure that the water resource can fulfill society's needs. 

ECKARDT c. BECK 
Deputy Assistant Administrator 

for Water Planning 
and Standards 
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PHOSPHORUS 

CR HE RION 

0.10 ug/I yeHow (efomenilfal) phosphorus for ma1rhle or estuarine 
w ate rn. 

iNTRODIJCTION 

Phosphorus in the elemental form is particularly toxic and is subject 
to bioaccumulation in much the same way as mercury. Phosphorus as 
phosphate is one of the major nutrients required for plant nutrition and 
is essential for life. In excess of a critical concentration, phosphates 
stimulate plant growth. During the past 30 years, the belief has 
developed that increased standing crops of aquatic plants frequently 
are caused by increased supplies of phosphorus. Such phenomena are 
associated with a condition of accelerated eutrophication or aging of 
waters. Generally, it is recognized that phosphorus is not the sole cause 
of eutrophication but there is evidence that frequently it is the key 
element required by freshwater plants, and generally, is present in the 
least amount relative to need. Therefore, an increase in phosphorus 
allows use of other already present nutrients for plant gTowth. Further, 
of all of the elements required for plant gTowth in the water 
environment, phosphorus is the most easily controlled by man. 

Large deposits of phosphate rock are found near the western shore of 
central Florida, as well as in a number of other states. Deposits in 
Florida are found in the form of pebbles which vary in size from fine 
sand to about the size of a human foot. These pebbles are embedded in a 
matrix of clay and sand. The phosphate rock beds lie within a few feet 
of the surface and mining is accomplished by use of hydraulic water jets 
and a washing operation that separates the phosphate from waste 
materials. The process is similar to that of strip-mining. Florida, Idaho, 
Montana, North Carolina, South Carnlina, Tennessee, Utah, Virginia, 
and Wyoming share phosphate mining activities. 

Phosphates enter waterways from several different sources. The 
human b-Ody excretes about 1 pound per year of phosphorus expressed 
as "P." The use of phosphate detergents and other domestic phosphates 
increases the per capita contribution to about 3V2 pounds per year of 
phosphorus as P. Some industries, such as potato processing, have 
wastewaters high in phosphates. Varying amounts of phosphorus drain 
to watercourses from the land. This drainage may be surface runoff of 
rainfall, effluent from tile lines, or return flow from irrigation. Cattle 
feedlots, concentrations of domestic duck or wild duck populations, and 
tree leaves, as well as atmospheric fallout are all contributing sources. 
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Evidence indicates that: (1) high phosphorus concentrations are 
associated with accelerated eutrophication of waters, when other 
growth-promoting factors are present; (2) aquatic plant problems 
develop in reservoirs and other standing waters at phosphorus values 
lower than those critical in flowing streams; (3) reservoirs and lakes 
collect phosphates from influent streams and store a portion of them 
within consolidated sediments, thus serving as a phosphate sink; and, 
(4) phosphorus concentrations critical to noxious plant growth vary, 
and nuisance growths may result from a particular concentration of 
phosphate in one geographical area but not in another. The amount or 
percentage of inflowing nutrients that may be retained by a lake or 
reservoir is variable and will depend upon: (1) the nutrient loading to 
the lake or reservoir; (2) the volume of the euphotic zone; (3) the extent 
of biological activities; (4) the detention time within the lake basin or 
the time available for biological activities; and, (5) the level of 
discharge from the lake or of the penstock from the reservoir. 

Once nutrients are combined within the aquatic ecosystem, their 
removal is tedious and expensive. Phosphates are used by algae and 
higher aquatic plants and an excess may be stored within the plant cell. 
With decomposition of the plant cell, some phosphorus may be released 
immediately through bacterial action for recycling within the biotic 
community, while the remainder may be deposited with sediments. 
Much of the material that becomes combined with the consolidated 
sediments within the lake bottom is bound permanently and will not be 
recycled into the system. 

RATIONALE 

!Elemen~al Pl1osphorus 

Isom (1960) reported an LC5oof 0.105 mg/I at 48 hours and 0.025 mg/! 
at 160 hours for bluegill sunfish, Lepomis macrochir?,ts, exposed to 
yellow phosphorus in distilled water at 26° C and pH 7. The 125- and 
195-hour LC50S of yellow phosphorus to Atlantic cod, Gadus morhua, 
and Atlantic salmon, Salmo salar, smolts in continuous exposure 
experiments were 1.89 and 0.79 ug/l, respectively (Fletcher and Hoyle, 
1972). No evidence of an incipient lethal level was observed since the 
lowest concentration of elemental phosphorus (P4) tested was 0.79 ug/l. 
Salmon that were exposed to elemental phosphorus concentrations of 
40 ug/I or less developed a distinct external red color and showed signs 
of extensive hemolysis. The predominant features of P4 poisoning in 
salmon were external redness, hemolysis, and reduced hematocrits. 

Following the opening of an elemental phosphorus production plant 
in Long Harbour, Placentia Bay, Newfoundland, divers observed dead 
fish upon the bottom throughout the harbour (Peer, 1972). Mortalities 
were confined to a water depth of less than 18 meters. There was visual 
evidence of selective mortality among benthos. Live mussels were 
found within 300 meters of the effluent pipe, while all scallops within 
this area were dead. 
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Fish will concentrate elemental phosphorus from water containing as 
little as l ug/I (Idler, 1969). In one set of experiments, a cod swimming 
in water containing 1 ug/I elemental phosphorus for 18 hours concen
trated phosphorus to 50 ug/kg in muscle, 150 ug/kg in fatty tissue, and 
25,000 ug/kg in the liver (Idler, 1969; Jangaard, 1970). The experimen
tal findings showed that phosphorus is quite stable in the fish tissues. 

The criterion of 0.10 ug/I elemental phosphorus for marine or 
estuarine waters is 1/10 of demonstrated lethal levels to important 
marine organisms and of levels that have been found to result in 
significant bioaccumulation. 

Phosphate Phosphorus 

Although a total phosphorus criterion to control nuisance aquatic 
growths is not presented, it is believed that the following rationale to 
support such a criterion, which currently is evolving, should be 
considered. 

Total phosphate phosphorus concentrations in excess of 100 ug/l P 
may interfere with coagulation in water treatment plants. vVhen such 
concentrations exceed 25 ug/l at the time of the spring turnover on a 
volume-weighted basis in lakes or reservoirs, they may occasionally 
stimulate excessive or nuisance growths of algae and other aquatic 
plants. Algal g'towths impart undesirable tastes and odors to water, 
interfere with water treatment, become aesthetically unpleasant, and 
alter the chemistry of the water supply. They contribute to the 
phenomenon of cultural eutrophication. 

To prevent the development of biological nuisances and to control 
accelerated or cultural eutrophication, total phosphates as phosphorus 
(P) should not exceed 50 ug/l in any stream at the point where it enters 
any lake or reservoir, or 25 ug/I within the lake or reservoir. A desired 
goal for the prevention of plant nuisances in streams or other flowing 
waters not discharging directly to lakes or impoundments is 100 ug/l 
total P (Mackenthun, 1973). Most relatively uncontaminated lake 
districts are known to have surface waters that contain from 10 to 30 
ug/l total phosphorus as P (Hutchinson, 1957). 

The majority of the Nation's eutrophication problems are associated 
with lakes or reservoirs, and currently more data support the establish
ment of a limiting phosphorus level in those waters than in streams or 
rivers that do not directly impact such water. Natural conditions also 
dictate the consideration of either a more or less stringent phosphorus 
level. Eutrophication problems may occur in waters where the phospho 0

• 

rus concentration is less than that indicated above and, obviously, there 
would be a need in such waters to have nutrient limits that are more 
stringent. Likewise, there are those waters within the Nation where 
phosphorus is not now a limiting nutrient and where the need for 
phosphorus limits is substantially diminished. Such conditions are 
described in the last paragraph of this rationale. 

Two basic needs must be met in establishing a phosphorus criterion 
for flowing waters: one is to control the development of plant nuisances 
within the flowing water and, in turn, to control and prevent animal 
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pests that may become associated with such plants; the other is to 
protect the downstream receiving walerway, regardless of its proximi
ty in linear distance. It is evident that a portion of that phosphorus that 
enters a stream or other flowing waterway eventually will reach a 
receiving lake or estuary either as a component of the fluid mass, as bed 
load sediments that are carried downstream, m• as floating organic 
materials that may drift just above the stream's bed or float on its 
surface. Superimpo:>ed on the loading from the inflowing waterway, 
additional phosphorus may enter the lake or estuary as fallout from the 
air shed or as a direct introduction from shoreline areas. 

Another method to control the inflow of nutrients, particu)a, iy 
phosphates, into a lake is that of prescribing an annual loading to the 
receiving water. Vollenweider (1973) suggests total phosrt1orus (P) 
loadings in grams per square meter of imrface area per year tli.tt will be 
a critical level for eutrophic conditions within the r-.ct: :ving wakrway 
for a particular water volume where the mean depth of the lake in 
meters is divided by the hydraulic detention time in years. Vollenweid
er's data (Table 13) suggest a range of loading values that should result 
in oligotrophic lake water quality. 

'l'alile 13. 

-
OJig·otrophic or Eutrophic 

Mean depth/hydr11ulic permh~ible or critical 
detention time lowiing loading 

-k- -
(metei'.a/year) ' {gra.ma/r11eter /)'l,:!.ill') (i;,1nutrn/m-eUir2/year) 

0.5 0.07 0.14 
1.0 0.10 0.20 
2.5 0.16 0.32 
5.0 0.22 0.45 
7.5 0.27 0.55 

10.0 0.82 0.63 
25.0 0.50 l.00 
50.0 0.71 1.41 
75.0 0.87 1.73 

100.0 1.00 2.00 

There may be waterways wherein higher concentrations or loadings 
of total phosphorus do not produce eutrophy, as well as those 
waterways wherein lower concentrations or loadings of total phospho
rus may be associated with populations of nuisance organisms. Waters 
now containing less than the specified amounts of phosphorus should 
not be degraded by the introduction of additional phosphates. 

It should be recognized that a number of specific exceptions can 
occur to reduce the threat of phosphorus as a contributor to lake 
eutrophy. Often, naturally occurring phenomena limit the development 
of plant nuisances; often there are technological or cost-effective 
limitations to the control of introduced pollutants. I•~xceptions to the 
threat of phosphorus in eutrophicution occur in waters (1) highly laden 
with natural silts or colors which reduce the penetration of sunlight 
needed for plant photosyntlwsis; (2) whose mo11>hometric features of 
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~te~p banks, great depth, and substantial flows contribute to a history 
of no plant problems; (3) that are managed primarily for waterfowl or 
other wildlife; (4) where an identified nutrient other than phosphorus is 
limiting to plant growth and the level and nature of such limiting 
nutrient would not be expected to increase to an extent that would 
influence eutrophication; and (5) where phosphorus control cannot be 
sufficiently effective under present technology to make phosphorus the 
limiting nutrient. No national criterion is presented for phosphate 
phosphorus for the control of eutrophication. 
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AESTHETIC QUAl!TiES 

All waters free from substances attributable fo wastewater m· 
other discharges that: 
(1) settie to form objectfonablle depo§its; 
(2) float as debris, ocum, oil, Oil' other matter to form mnisa111ces; 
(3) produce objectionable color, odor, taste, or turbii!ity; 
(4) injure rnr are toxic or prm:hace adverse physiological re§pomies 

in humans, animals or pfan1ts; and 
(5) produce m:idesirabie or nuisance aquatic Rife. 

RATIONALE 

Aesthetic qualities of water address the general principles laid down 
in common law. They embody the beauty and quality of water and their 
concepts may vary within the minds of individuals encountering the 
waterway. A rationale for these qualities cannot be developed with 
quantifying definitions; however, decisions concerning such quality 
factors can portray the best in the public interest. 

Aesthetic qualities provide the general rules to protect water against 
environmental insults; they provide minimal requirements for freedom 
from pollution; they are essential to the enjoyment of the Nation's 
waterways. 
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NITRATES, NITRITES 

CRITERION 

10 mg/I nitrate nitrogen (N) for domestic water supply (health). 

INTRODUCTION 

Two gases (molecular nitrogen and nitrous oxide) and five forms of 
nongaseous, combined nitrogen (amino and amide groups, ammonium, 
nitrite, and nitrate) are important in the nitrogen cycle. The amino and 
amide groups are found in soil organic matter and as constituents of 
plant and animal protein. The ammonium ion is either released from 
proteinaceous organic matter and urea, Ol' is synthesized in industrial 
processes involving atmospheric nitrogen fixation. The nitrite ion is 
formed from the nitrate or the ammonium ions by certain microorgan
isms found in soil, water, sewage, and the digestive tract. The nitrate 
ion is formed by the complete oxidation of ammonium ions by soil or 
water microorganisms; nitrite is an intermediate product of this 
nitrification process. In oxygenated natural water systems nitrite is 
rapidly oxidized to nitrate. Growing plants assimilate nitrate m· 
ammonium ions and convel't them to protein. A process knr,wn as 
denitrification takes place when nitrate-containing soils becom1. anae
robic and the conversion to nitrite, molecular nitrogen ·-:~nitrous L· .;.fo 
occurs. Ammonium ions may also be produced in some circumstances. 

Among the major point sources of nitrogen entry into water bodies 
are municipal and industrial vrnstewatera, septic tanks, and feedlot 
discharges. Diffuse SOllrCl:!S of ni tmgen include farm-site fertilizer and 
animal wastes, lawn fertilizer, leachate from waste disposal in dumps 
or sanitary landfills, atmospheric fallout, nitric oxide and nitrite 
discharges from automobile exhausts and other combustion processes, 
and losses from natural sources such as mineralization of soil orgm1ic 
matter (NAS, 1972). Water reuse ByBtems in some fish hatcheries 
employ a nitrification process for ammonia reduction; this may result in 
exposure of the hatchery fish to elevakd levels of nitrite (Russo, et al. 
1974). . 

RATIONALE 

In quantities normally found in food or feed, nitrates become toxic 
only under conditions in which they arc, or may he, reduced to nit.rites. 
Otherwise, at "reasonahle" concentrationa, nitrates are rapidly excret· 
ed in the urine. High intake of nitrates constitutes a hazard primarily to 
warmblooded animals under conditions that are favorable to their 
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reduction to nitrite. Under certain circumstances, nitrate can be 
reduced to nitrite in the gastrointestinal tract which then reaches the 
bloodstream and reacts directly with hemoglobin to produce methemo
globin, with consequent impairment of oxygen transport. 

The reaction of nitrite with hemoglobin can be hazardous in infants 
under 3 months of age. Serious and occasionally fatal poisonings in 
infants have occurred following ingestion of untreated well waters 
shown to contain nitrate at concentrations greater than 10 mg/I nitrate : .. · · 
nitrogen (N) (NAS, 1974). High nitrate concentrations frequently are 
found in shallow farm and rural community wells, often as the result of 
inadequate protection from barnyard drainage or from septic tanks 
(USPHS, 1961; Stewart, et al. 1967). Increased concentrations of 
nitrates also have been found in streams from farm tile drainage in 
areas of intense fertilization and farm crop production (Harmeson, et 
al. 1971). Approximately 2,000 cases of infant methemoglobinemia have 
been reported in Europe and North America since 1945; 7 to 8 percent 
of the affected infants died (Walton, 1951; Sattelmacher, 1962). Many 
·infants have drunk water in which the nitrate nitrogen content was 
greater than 10 mg/I without developing methemoglobinemia. Many 
public water supplies in the United States contain levels that routinely 
are in excess of this amount, but only one U.S. case of infant 
methemoglobinemia associated with a public water supply has ever 
been reported (Vigil, et al. 1965). The differences in susceptibility to 
methemoglobinemia are not yet understood but appear to be related to 
a combination of factors including nitrate concentration, enteric 
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bacteria, and the lower acidity characteristic of the digestive systems of 
baby mammals. Methemoglobinemia symptoms and other toxic effects 
were observed when high nitrate well waters containing pathogenic 
bacteria were fed to laboratory mammals (Wolff and Wasserman, 
19'72). Conventional water treatment has no significant effect on 
nitrate removal from water (NAS, 1974). 

Because of the potential risk of methemoglobinemia to bottle-fed 
infants, and in view of the absence of substantiated physiological 
effects at nitrate concentrations below 10 mg/I nitrate nitrogen, this 
level is the criterion for domestic water supplies. Waters with nitrite 
nitrogen concentrations over 1 mg/I should not be used for infant 
feeding. Waters with a significant nitrite concentration usually would 
be heavily polluted and probably bacteriologically unacceptable. 

Westin (1974) determined that the respective 96-hour and 7-day LCi-0 
values for chinook salmon, Oncorhynchus tshawytscha, were 1,310 and 
1,080 mg/I nitrate nitrogen in fresh water and 990 and 900 mg/I nitrate 
nitrogen in 15 o/oo saline water. l•'or fingerling rainhow trout, Salmo 
gairdneri, the respective 96-hour and 7-day LGw values were 1,360 and 
1,060 mg/I nitrate nitrogen in fresh water, and 1,050 and 900 mg/I 
nitrate nitrogen in 15 o/oo saline water. Trama (1954) reported that the 
9&-hour LCw for bluegills, Lepomis nwcrochirus, at 20° C was 2,000 
mg/I nitrate nitrogen (sodium nitrate) and 420 mg/I nitrate nitrogen 
(potassium nitrate). Knepp and Arkin (1973) observed that largemouth 
bass, Mi.cropwrus salnurides, and channel catfish, Ict.alurus punctatwi, 
could be maintained at concentrations up to 400 mg/I nitrate (00 mg/I 
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nitrate nitrogen) without significant effect upon their growth and 
feeding activities. 

The 96-hour and 7-day LCoo values for chi nook salmon, Oncorhynchus 
tshawytscha, were found to be 0.9 and 0.7 mg/I nitrite nitrogen in fresh 
water (Westin, 1974). Smith and Williams (1974) tested the effects of 
nitrite nitrogen and observed that yearling rainbow trout, Salrrw 
gairdneri, suffered a 55 percent mortality after 24 hours at 0.55 mg/I, 
fingerling rainbow trout suffered a 50 percent mortality after 24 hours 
of exposure at 1.6 mg/I, and chinook salmon, Onct:Yrhynchus tshawyts
cha, suffered a 40 percent mortality within 24 hours at 0.5 mg/I. There 
were no mortalities among rainbow trout exposed to 0.15 mg/I nitrite 
nitrogen for 48 houm. These data indicate that salmonids are more 
sensitive to nitrite toxicity than are other fish species, e.g., minnows, 
Phoa;inus laevis, that suffered a 50 ptJrcent mortality within 1.5 hours 
of exposure to 2,030 mg/I nitrite nitrogen, but requited 14 days of 
exposure for mortality to occur at 10 mg/I (Klingler, 1957), and carp, 
Cyprinus ca·rpio, when raised in a water reuse system, tolerated up to 
1.8 mg/I nitrite nitrogen (Saeki, 1965). 

Gillette, et al. (1952) observed that the critical range for creek chub, 
&nwtilus atrorriac1tl;;.tus, was 80 to 400 mg/I nitrite nitrogen. Wallen, 
et al. (1957) reported a 24-hour LCooof 1.6 mg/I nitrite nitrogen, and 48-
and 96-hour LCoo values of 1.5 mg/I nitrite nitrogen for mosquitofish, 
Gatnbusia affinis. McCoy (1972) tesU..>d the nitrite susceptibility of 13 
fish species and found that logperch, Percina caprodes, were the most 
sensitive species tested (mortality at 5 mg/I nitrite nitrogen in less than 
3 hours of exposure), whereas carp, Cyprinus carpio, and black 
bullheads, lctalurus melas, survived 40 mg/I nitrite nitrogen for a 48-
hour exposure period; the common white sucker, Catoswrnus cornnwrso
ni, and the quillback, Carpi-Odes cyprirrus, survived 100 mg/l for 48 and 
36 hours, respectively. 

Russo, et al. (1974) performed flow-through nitrite bioassays in hard 
water (hardness = 199 mg/! CaCOa, alkalinity = 176 mg/I CaCOa, pH 

· I = 7.9) on rainbow trout, Salm-0 gciirdneri, of four different sizes, and 
obtained 96-hour LCoo values ranging from 0.19 to 0.39 mg/l nitrite 
nitrogen. Duplicate bioassays on 12-gram rainbow trout wel'e continued 
long enough for their toxicity curves to level off, and asymptotic LCoo 
conr.entrations of 0.14 and 0.15 mg/! were reached in 8 days; on day 19, 

: additional mortalities occurred. For 2-gram rainbow trout, the mini
' mum tested level of nitrite nitrogen at which no mortalities were 
observed after 10 days was 0.14 mg/I; for the 285-gram trout, the 
minimum level with no mortality after 10 days was 0.06 mg/I. 

It is concluded that: (1) levels of nitrate nitrogen at or below 90 mg/I 
would have no adverse effects on warm water fish (Knepp and Arkin, 
1973); (2) nitrite nitrogen at or below 5 mg/I should he protective of 
most warm water fish (McCoy, 1972); and (3) nitrite nitrogen at or 
below 0.06 mg/I should be protective of salmonid fishes (Russo, et al. 

· 1974; Russo and 'fhurston, 1975). 'fhese levels either are not known to 
.· occur or would be unlikely to occur in natural surface waters. 
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Recognizing that concentrations of nitrate or nitrite that would 
exhibit toxic effects on warm or cold water fish could rarely occur in 
nature, restrictive criteria are not recommended. 
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AMMONIA 
----·-

CRITERION 

0.0.2 mg/I (as mn-io111im:d ammonia) for freshwater aquatic life. 

Table 2.-Coooentratioos of total ammo11iri (NH.a + NH.') which contaii!\I M WI· 
ioruzoo ammonia concentratim• of 0.020 mg/I NHa(mg I!)• 

Temper- pH Value 

ature -. 

('C) 6.0 6.li 7,0i 7.li 8.0 8.o 9.0 9,5 10.0 

6 .... 100. 61. 16. 5.1 1.6 0.53 0.18 0.071 0.036 
10 .... no. 34. 11. 3.4 1.1 0.36 0.13 0.054 0.001 
15 .... 73. 23. 7.3 2.3 0.75 0.25 0.093 0.043 0.027 
20 .... 50. 16. 5.1 1.6 0.52 0.18 0.070 0.036 0.025 
25 .... 35. 11. 3.5 1.1 0.37 0.13 0.055 o.o:n 0.024 
30 .... 25. 7.9 2.5 0.81 0.27 0.009 0.045 0.028 O.O'l2 

•[Ahot.r..,t<d from Thurawn et ru. (llY74)] 

INTRODUCTION 

Ammonia is a pungent, colorless, gaseous, alkaline compound of 
nitrogen and hydrogen that is highly soluble in water. It is a 
biologically active compound present in most waters as a normal 
biological degradation product of nitrogenous organic matter. It may 
also reach ground and surface waters through discharge of industrial 
wastes containing ammonia as a byproduct, or wastes from industrial 
processes using "ammonia water." 

When ammonia dissolves in water, some of the ammonia reacts with 
the water to form ammonium ions. A chemical equilibrium is establ·· 
ished which contains un-ionized ammonia (NHa), ioniz.ed ammonia 
(NH4 +), and hydroxide ions (Oif). The equilibrium for these chemical 
species can be expressed in simplified form by the following equation: 

+ -
NHi + HiO .=: NH3 • H20 ""° NH.i + OH 

In the above equation, NHa represents ammonia gas combining with 
water. 'rhe term NHa. HzO represents the 1m-ionized ammonia molec
ule which is loosely attached to water molecules. Dissolved un-ionized 
ammonia will be represented for convenience as N!Ia. The ionized form 
of ammonia will be represnted as NH,+. The term total ammonia will 
refer to the sum of these (Ntls+ NH;+). 

The toxicity of aqueous solutions of ammonia is attributed to the NHs 
species. Because of the equilibrium relationship among NHa, NH.+, and 
OH-·, the toxicity of ammonia is very much dependent upon pH as well 
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as the concentration of total ammonia. Other factors also affect the 
concentration of NHa in water solutions, the most important of which 
are temperature and ionic strength. The concentration of NHa increases 
with increasing temperature, and decreases with increasing ionic 
strength. In aqueous ammonia solutions of dilute saline concentrations, 
the NHaconcentration decreases with increasing salinity. 

Percent NHa for aqueous ammonia solutions of zero salinity at 
different values of pH and temperature is given in Table 3. This 
percentage can be used to determine the amount of total ammonia 
which is in the most toxic (NHa) form. 

Table 3.-Pel'OOnt Wl·iomzoo ammonia in 11quooua ammonia oolutimrn• 

-
Temper- pH Value 

&ture 
(oC) 6.0 6,5 7.0 7.5 8.0 B.5 9.0 9.li 10.0 

-
5 .... 0.013 0.040 0.12 0.39 1.2 3,8 11. 28. 56. 

10 .... 0.019 0.059 0.19 0.59 1.8 5.6 16. 37. 65. 
15 .... 0.027 0.087 ozr 0.86 2.7 8.0 21. 46. 73. 
20 .... 0.040 0.13 0.40 1.2 3.8 11. 28. 56. 80. 
25 .... 0.057 0.18 0.5'l 1"8 5.4 15, 36. 64, 85. 
30 .... 0.080 0.25 0.80 2.5 7.5 20. 45. 72. 

I 
89. 

•(Tburetori, et ul, (1974)] 

RATIONALE 

It has been known since early in this century that ammonia is toxic to 
fishes and that the toxicity varies with the pH of the water. Chipman 
(1934) demonstrated that undissociated ammonia (NHs) was the 
chemical species toxic to goldfish, amphipods, and cladocerans. He 
concluded from his studies that the toxicity of ammonium salts was pH
dependent and was directly !'elated to the concentration of undissociat
ed ammonia. Chipman's work was confirmed by Wuhrmann, et al. 
(1947) who concluded that the NfLi fraction was toxic to fish and that 
the NH~+ fraction had little or no toxicity. Further studies by 

I Wuhrmann and Woker (1948) and Downing and Merkens (1955) a1,>Teed 
with these earlier findings. Tabata (1962}, however, has attributed 

\

some degree of toxicity to fishes and invertebrates by the NH4 +species. 
(less than l/50th that of NHs). 

In most natural waters, the pH range is such that the NH4 +fraction 
of ammonia predominates; however, in highly alkaline waters, the NHa 

· fraction can reach toxic levels. Many laboratory experiments of 
relatively short duration have demonstraLed that the lethal concentra
tions for a variety of fish species are in the range of 0.2 to 2.0 mg/I NHa, 
with trout being the most sensitive and carp the most resistant. 

· · . Although coarse fish such as carp survive longer in toxic solutions than 
o salmonirls, the difference in i:Hmsitivity arnong fish species to 
ro!onged exposure is probably small (European Inland Fisheries 
dvisory Commission, 1970). The lowest lethal concentration reported 

or salmonids is 0.2 mg/l NHa for rainbow trout fry, Salma gafrdri£ri 
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(Liebmann, 1960). The toxic concentration for Atlantic salmon smolts, 
Salmo salar (Herbert and Shurben, 1965), and for rainbow trout (Ball, 
1967) was found to be only slightly higher. Although a concentration of 
NHa below 0.2 mg/l may not kill a significant proportion of a fish 
population, such concentration may still exert an adverse physiological 
or histopathological effect (Flis, 1968; Lloyd and Orr, 1969; Smith and 
Piper, 1975). Fromm (1970) found that at concentrations of 3 mg/I 
ammonia as N, the trout became hyperexcitable; at 5 mg/l, ammonia 
excretion by rainbow trout was inhibited; and at 8 mg/I, 50 percent 
died within 24 hours. Burrows (1964) found progressive gill hyperplasia 
in fingerling chinook salmon, Oncorhynchus tshawytscha, during a S.. 
week exposure to a total ammonia concentration (expressed as NH4) of 
0.3 mg/I (0.002 mg/I NH3), which was the lowest concentration applied. 
Reichenbach-Klinke (1967) also noted gill hyperplasia, as well as 
pathological effects on the liver and blood of various species at a 
concentration of 0.2'7 mg/l NHa. Flis (1968) noted that exposure of carp, 
Cyprin'Us carpio, to sublethal NHa concentrations resulted in extensive 
necrotic cha11ges and tissue disintegration in various organs. 

Herbert and Shurben (1965) reported that the resistance of yearling 
rainbow trout to ammonia increased with salinity (i.e., dilution with 
about 30 percent seawater) but above that level resistance appeared to 
decrease. Katz and Pierro (1967) subjected fingerling coho salnion, 
OncorhynchWJ kisiitch, to an ammonia waste at salinity levels of 20, 25, · 
and 29 parts per thousand (i.e., dilution with about 57-83 percent 
seawater) and also found that toxicity increased with increased salinity. 
In saline waters the NH4 +IN Ha ratio must be adjusted by consideration 
of the activity of the charged species and total ionic strength of the 
solution. In dilute saline waters this ratio will change to favor NH4 +, 
and thereby reduce the concentration of the toxic NHa species. At 
higher salinity levels the reported toxic effects of ammonia to fish must 
therefore be attributed to some mechanism other than changes in the 
NH.+ /NHa ratio. Data on the effect of ammonia on marine species are 
limited and the information on anadromous species generally has been 
reported in conjunction with studies on freshwater species. 

Although the NHafraction of total ammonia increases with tempera
ture, the toxic effect of NHa versus temperature is not clear. Burrows 
(1964) has reporwd that the recovery rate from hyperplasia in gill 
tissues of chi nook salmon, Oncorhyndrns f,q/iawytscha, exposed first to . : .. 
ammonia at suhlethal levels and then to fresh water was less at 6°C 
than at 14°C. In this experiment, comparison was made between two 
different age classes of salmon. 

Levels of un-ionizcd ammonia in the range of 0.20 to 2 mg·/] have 
been shown to be toxic to some species of freshwater aquatic life. 'l'o 
provide safety for those life forms not. examined, 1/lOth of the lower 
value of this toxic effect range results in a criterion of 0.020 mg/I of un
ionized ammonia. This criterion is slightly lower than that recommend
ed for European inland fisheries (EH'AC, 1970) for temperatures above 
5°C and pH values below 8.5. Measurement of values of total ammonia 

· .. ·. for calci1lation o.f values in the range of 0.020 mg·/l NHa is well within 
· current analytical capability. · 
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PHOSPHORUS 

EPA Criterion 

0.10 µg/ Q, yel lov1 (elemental) phosphorus for 
marine or estuarine waters. 

Reviewers: G.F. Lee (Coordinator}, R.A. Jones, B.A. Manny, 
J.G. Pearson, D.L. Swanson, R.G. Wetzel, and J.C. Wright 

The Red Book discussion and criterion for elemental phosphorus 
should have been in a section separate from that of phosphate phosphorus. 
Elemental phosphorus is a highly toxic element which occurs in the en
vironment under very rare conditions. Phosphate phosphorus is a 
naturally occurring mater·ial which is of water quality significance 
because it may lead to e:(cessive fertilization problems. The nature 
of the sources and effects on environmental quality for these two forms 
of phosphorus are significantly different and, therefore, should be 
separated into two sections in order to avoid confusion. This review 
ct·i scusses each of the two forms separately. 

A. ELEMENTAL PHOSPHORUS 

I. Criterion 

In general, the review panel had limited familiarity with the 
problems of elemental phosphorus. However, one member (Pearson) was 
in the process of reviewing a comprehensive report on the environmental 
impact of elemental phosphorus (Bentley et al. In press). Based on 
the information provided by him, it is the conclusion of the panel 
that considerat"ion should be given to altering the criterion for elemental 
phosphorus to 0.04 pg/1 iter P for both fresh and marine waters. This 
represents a change from the O. l µg/1 iter P criterion recommended by 
the U.S. EPA for marine \'iaters. The review panel feels there is suffi·· 
cient evidence at th·is time to justify a re-evaluation of the elemental 
phosphorus criterion and recommends that as part of the next revision 
of the EPA water quality criteria, a critical review be conducted of the 
information that is available at that time. By then, the unpublished 
information •1hich was made ava"ilable to this panel, which suggests that 
a 0.04 µg/lfter P criterion should be used, will have been published and 
the technical community wi"ll have had the opportunity to review this in
formation critically and judge its appropriateness. 
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II. Introduction 

It ·is recommended that Red Book paragraph 2, page 187, be deleted from 
any future writeups of the. criteria for phosphorus. It adds little to 
the understanding of the behavior of phosphorus in natural waters and 
its s·ignificance in causing water quality problems. The presence of 
phosphate rock, per se, does not necessarily lead to a water quality 
problem. Th"is paragraph is eJ<traneous to the overall 11riteup and should 
be deleted. 

II I. Rati ona Te 

In both the "Introduction" and the "Rat·ionale", mention is made of 
the bioaccumulation of elemental phosphorus within fish. No discussion 
is presented on the significance of th·is bioaccumulation, however. If the 
significance is unknown, then the teJ<t should say so. If any significance 
·is attributed to bioaccumulation of elemental phosphorus, then this should 
be presented in the discuss-ion of elemental phosphorus in natura·1 waters. 
There are some questions about whether or not elemental phosphorus can 
bioaccumulate in a potentially toldc form. 

Page 187, P.3. The reference to "yellow phosphorus" should be changed 
to "elemental phosphov-us". A statement should be included to explain 
what is meant by 11 P4 11

, i.e., why elemental phosphorus is called P4. It 
is recommended that someone thoroughly familiar with the nomenclature of 
elemental phosphorus review any rev·isions of the elemental phosphorus 
section before publication of a revised EPA criteria. 

fMJe 188, P.2, £.2-3. What is the justification for the 1/lOth factor? 
Justification shou"ld be provided for this factor in relating the "demon
strated lethal levels" and levels that have been found to result in 
''significant bioaccumulation'' to the criterion. 

Page 188, P.2, £.4. 
An explanation should be 
ficant". 

I. Criterion 

~Jhat is meant by "significant bioaccumulation"? 
provided as to the meaning of the word "sign·i-

B. PHOSPHATE PHOSPHORUS 

No criterion is provided for phosphate phosphorus. Instead, a dis
cussion is presented on various methods that have been used to estimate 
the impact of phosphate phosphorus on excessive fertilization of natural 
waters. It is the recommendation of this rev·iew panel that the phos
phorus loading approach formulated by Vollenweider ( 1975, 1976) and modi
fied and expanded by Rast and Lee ( 1978) be utn i zed to es ta bl i sh the 
relationship between phosphorus load to a lake, impoundment, or estuary, 
and the eJ<cess·ive fertilization problems that may occur in the water body 
arising from the gro~ith of planktonic algae. This recommendation is 
further discussed in detail in a subsequent section of this review. 

II. Introduction 

From an overall point of view, the d·iscussion of the significance of 

03 



phosphate phosphorus is highly simplistic. Specific points of concern in 
the "Introduction" are 1 isted below. 

Page 186, P.1, 1.4-5. This sentence should be rephrased and clari
fied. The term "critical concentrations" has different meanings to 
different individuals. Available phosphorus, at all concentrations, 
stimulates algal growth if it is the growth-limiting element. Also in 
this sentence, the word "phosphates" should be changed to "phosphate". 
As written, this sentence implies that the cation associated with the 
phosphate is of some importance in the impact of phosphate on water 
quality. There is no evidence to support this statement. This problem 
also occurs at other locations such as page 186, P.3, 1.1. Reference 
to "phosphates" throughout the phosphate phosphorus section should be 
changed to "phosphate". 

Page 186, P.1, 1.6. ''Aquatic plants'' should read "algae'' since 
rooted aquatic plants can obtain some of their phosphorus from sediments. 

Page 186, P. l, £.7. This sentence should read, "increased supplies 
of available phosphorus". It is now well known that only certain forms 
of phosphorus are available to stimulate algal growth. 

Page 186, P. 1, .L8-9. The word "aging" should be deleted. It is 
a general misconcept·ion among those who are not fam·il iar with the eutro
phication process of natural viaters, that eutrophication ·is in some way 
related to the s'hortening of the life of the lake or impoundment. Eutro
phication and the water quality problems associated with excessive fer
tilization are controlled primarily by the overall phosphorus load (for 
some lakes: nitrogen or other elements), the lake's morphology as mea
sured by mean depth, and its hydrology as measured by the hydraulic re
sidence time. As discussed by Lee (1973) the water quality of a lake 
receiving large amounts of culturally derived phosphorus can deteriorate 
significantly. This, however, does not necessarily result in a signifi
cant shortening of the overa 11 1 i fe of the 1 ake as measured by the fill 'ing 
of the lake, e)(cept during the final stages of a lake's life when it 
becomes essentially completely filled with aquatic macrophytes. The 
filling of lakes is determined primarily by the erosion of elastic ma
terials from the watershed and not by the production of phytoplankton in 
the lake. Work on the chemical characteristics of lake sediments supports 
this approach. Therefore, where eutrophication is primarily manifested 
in the production of planktonic algae, highly eutrophic lakes do not, in 
general, fill at a significantly different rate than oligotrophic lakes. 
Also, change "waters" to "water bodies". 

Pa~6, P. 1 , £. 11. Mention is made that phosphorus stimu 1 ates the 
growth of freshwater plants. "Plants" should be changed to "algae" 
since the relationship between phosphorus load and macrophyte growth is 
not clear. However, s'ince macrophytes obtain all or part of their phos
phorus from the sediments and since the phosphorus load to a v1ater body 
contributes phosphorus to the sediments, increased macrophyte growth would 
1 ikely occur in shallow water bodies when inputs of phosphorus are in
creased. 

£25•e 186, ~-'-V..:1~±· A metric equivalent should be given for 
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the amounts of phosphorus derived from various sources. 

Page 186, P.3, £.4. This sentence should be rewritten to reflect 
the fact that the total per capita phosphorus in domestic wastewaters 
today is about three pounds (1.4 kilograms) per year. Approximately 
one pound (0.45 kilograms) per person per year is derived from human 
excreta. Synthetic detergents contribute another pound or 0.45 l<ilo
grams per person per year. The amount of phosphorus used "in synthetic 
detergents has decreased significantly over the past half a dozen years 
with the result that the phosphorus content of domestic wastewaters 
~1hich is attributable to detergents is currently about 35 percent. 

Pa~ 186, P.3, 2.8. "Effluent from tile lines" is not meaningful to 
many of the readers. This shou·ld be more clearly delineated as to what 
is meant. The concentratfons of ducks is an a11kward way to describe 
the impact of wild and domestic ducks. 

Page 187, P. l, 2.13. In additfon to listing the volume of the eu
photic zone as an important factor for controll 'ing the amount of nutri
ents retained in a lake, the volume of the lake and its depth should also 
be 1'i s ted. 

Page 187, P. l ,_J,_.14. Item (4) should read, "the detention time of 
water within the lake basin ... ". 

Page 187, P. l and 2. These two paragraphs should be prefaced by a 
phrase such as "In a simplistic way", or "S·implistically" followed by 
a l'isting of the various items. Many of the items and ideas listed, 
when corrected as noted above, are proper. However, it should be indi
cated to the reader who is not knowledgeable in the area, that th·is d·is
cussion is a very simplistic overview. 

III. Rationale 

Page 188, P.3. It is proposed that this paragraph be deleted and 
that a specif.ic recommendation involving the use of the attached revised 
Table 13 be used by the EPA as the criterion for those water bodies for 
which phosphorus is or can be made to be the primary factor limiting 
planktonic algal growth. 

Page 188, P.4, 2.1. The statement that total phosphorus concentra
tions rn excess OTTIJO µg/l iter P interfere with coagulation is not 
correct. There are certain forms of phosphorus which interfere with 
water coagulat·ion. These should not be equated to total phosphate. 

Pagg_J.88, P.4 and 5. The statement 'in paragraphs 4 and 5 concerning 
so-ca 11 ed "cri ti cal concentrations" of phosphorus for lakes, impoundments, 
and rivers should be deleted. There are many exceptions to these rela
tionships. This is why the Vollenweider-type relationship involving 
phosphorus load has developed. One cannot, with any degree of reliability, 
predict the water quality problems due to algae based on phosphorus con
centrations at one time during the year. An attempt to establish, as 
some states have done, single value crit'ical concentrations, is not in 
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Table 43-1. Replacement for Red Book Table 13 

01 ·igotrophic or Eutrophic 
Mean Depth/Hydraulic Permissible or Critical 

Residence Time Loading Loading 
(m/yr) (g/m2/yr) (g/m2/yr) 

0.25 0.102 0.205 
0.5 0.105 0, 21 
1.0 0.11 0.22 
2.5 0.125 0.25 
5.0 0.15 0.30 
7.5 0. 175 0.35 

10.0 0.20 0.40 
25.0 0.35 0.70 
50.0 0.60 1.2 

75.0 0.85 1. 7 
100.0 1. 1 2.2 

Based on relationships developed by Vollenweider (1976). 
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accord with the information available today on the ro-le of phosphorus 
in causing fertilization problems in water bodies. Usting of numbers 
such as 25 pg/1 iter or 50 µg/'I iter as critical concentrations for phos
phorus will tend to promote out-dated approaches for estabJ-ishing water 
quality standards. All reference to specific numerical phosphorus 
concentrations should be deleted from this discussion. 

Page 189~1_. This d'iscussion should be expanded to include re
ference to the work of Rast and Lee (1978). On behaH of the U.S. EPA 

· · as part of the Organization for Economic Cooperation and Development 
(OECD) Eutrophication Program, they conducted a deta'iled rev"iew of the 
phosphorus load- lake and impoundment water quality response relationships 
for a variety of water bodies across the U.S. Rast and Lee have found 

! that the modified Vollenweider approach, involving the relationship be-
1 b1een the areal phosphorus load to a water body and the mean depth and 

hydraulic res·idence time of the water body, is a valid approach to use 
to predict water quality characteristics of those water bod·ies in which 
algal growth is or can be made to be limited by phosphorus. The current 

~-Table 13 is based on an early version of Vollenweider's work. It has 
subsequently been shown by Rast and Lee that the revised approach de
veloped by Vollenweider (1976) (see revised Table 13) gives a better 
representation of the nutrient load-response relationships for 
U.S. water bodies studied as part of the U.S. OECD Eutrophication 
Program, than does the original version. 

A discussion should also be presented on the proper interpretation 
of "permissible" and "excessive" phosphorus loadings. It is important 
to point out that the "permissible" and "excessive" loading curves do 
not represent sharp boundary lines. The fact that a lake has a load 
that is slightly above the critical loading value does not mean that 
it has significantly different water quality than a lake that ·is just 

••-• below the critical loading level for the same morphological and hydro
logica·1 relationships. As discussed by Rast and Lee (1978), for a series 
of lakes, in which algal growth is phosphorus limited and which have the 
same mean depth/hydraulic res·idence time ratios but different areal P 
loadings, there is a gradation of water quality among them wh"ich is 
proportional to the areal P load. The best water quality would be found 
in lakes wh·ich have the lowest areal P load. Conversely, the worst 
water quality would be found in those water bodies with the highest areal 
P load. 

It should also be pointed out in the text that the permissible and 
critical loading curves are, in general, based on impairment of the 
recreational use of water bodies due to planktonic algal growth. These 
values are not necessarily directly applicable to other impacts of 
planktonic algal growth such as taste and odors in water supplies and 
the growth of attached algad or aquatic macrophytes. Rast and Lee (1978) 
have found that the Vollenweider permissible loading curve approximately 
corresponds to an average summer ch 1 orophyll a concentration of 2 pg/liter; 
an average summer Secchi depth of 4.5 m; and a hypolimnetic oxygen deple
tion rate of 0.3 g 02/m2/day. The corresponding approximate values for 
the "excessive" loading line are: 6 µg/liter averag~ summer chlorophyll a; 
2.7 m average summer Secchi depth; and 0.6 g o2;m2/ctay hypolimnetic 
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oxygen depletion rate. The results of this work can be used by a 
water pollution regulatory agency to establish its own permissible and 
excessive loading values for any given water body, based on the.water 
quality that is desired in the water body. 

Page 190, P.1, i.B-9. Th"is sentence should be deleted. Instead a 
recommendation should be made for adoption of the revised Table 13 as 
the criterion for those water bodies which are or can be made to be 
phosphorus limited and in which the problems of deteriorated water 
quality are manifested as excessive growths of planktonic algae. It 
should be pointed out that additional work is needed to develop criteria 
for water bodies in which algal growth is limited by nHrogen or some 
other element, or by light, and for water bodies in \tlh"ich the primary 
aquatic plant growths are aquatic macrophytes and/or attached algae. 

IV. References Cited 

The reference to Hutchinson (1957) should be deleted as currently 
used. It does not help in establishing the criterion for phosphate 
phosphorus. The reference to Mackenthun (1973) also should be deleted 
or be used only as a general reference to eutrophication problems. The 
reference to Vollenweider (1973) is incomplete. Other references, 
cited above, should be included. 
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( INTRODUCTION 

This digest is compiled to provide general information to the public as well as to 
Federal, State, and local officials. It contains excerpts from the individual 
Federal-State water quality standards establishing pollutant specific criteria for 
interstate surface waters. The water quality standards program is implemented by 
the U. S. Environmental Protection Agency where responsibility for providing 
water quality recommendations, approving State-adopted standards for interstate 
waters, evaluating adherence to the standards, and overseeing enforcement of 
standards compliance, has been mandated by Congress. 

Standards, a nationwide strategy for surface water quality management, contain 
three major elements: the use (recreation, drinking water, fish and wildlife 
propagation, industrial, or agricultural) to be made of the navigable water; criteria 
to protect these uses; and an antidegradation statement to protect existing high 
quality waters, from degradation by the addition of pollutants. 

Water quality criteria (numerical or narrative specifications) for physical, 
chemical, temperature, and biological constituents are stated in the July 1976 U. S. 
Environmental Protection Agency publication Quality Criteria for Water (QCW), 
available from the Government Printing Office, Washington, D. C. The 1976 QCW, 
commonly referred to as the "Red Book," is the most current compilation of 
scientific information used by the Agency as a basis for assessing water quality. 
This publication is subject to periodic updating and revisions in light of new 
scientific and technical information. 

Criteria for phosphorus in State water quality standards are the subject of this 
digest. Phosphorus criteria for water are established to provide a threshold level 
which when exceeded would most likely result in aquatic life toxicity, due to 
elemental phosphorus, and exqessive aquatic plant growth, caused by phosphate 
phosphorus which is an essential plant nutrient. Phosphorus and phosphates usually 
enter a waterbody from land runoff, human and animal excretia, dec9.ying 
vegetation, and industrial processes and detergents. Once combined with other 
nutrients in a waterbody, their removal becomes tedious and expensive. The 1976 
Quality Criteria for Water recommends a phosphorus criterion of: 

0.10 ug/l yellow (elemental) phosphorus for marine and estuarine 
waters. 

There is no freshwater criterion. 

Since water quality standards experience rev1s10ns and upgrading from time to 
time, following procedures set forth in the Clean Water Act, individual entries in 
this digest may be superseded. As these revisions are accomplished and allowing 
for the States to revise their standards accordingly, this digest will be updated and 
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reissued. Because this publication is not intended for use other than as a general 
information resource, to obtain the latest information and for special purposes and ( 
applications, the reader needs to refer to the current approved water quality 
standards. These can be obtained from the State water pollution control agencies 
or the EPA or Regional Offices. 

Individual State-adopted criteria follow: 

E3 

( 
\, 



( 
State 

Alabama1 

Alaska2 

Arizona 3 

PHOSPHORUS 

Criteria Value in mg/l 

Not specified 

Not specified 

The mean annual total phosphate concen
trations of the following waters shall not 
exceed the values given below nor shall 
the total phosphate or total nitrate con
centrations of more than 10 percent of 
the samples in any year exceed the 90 
percent values given below. Unless other
wise specified, indicated values also apply 
to tributaries to the named waters. 

Total phosphates as PO 
4 

mg/l 

0.04 Mean annual 
0.06 90 pct-value 

0.06 Mean annual 
0.10 90 pct-value 

0.08 Mean annual 
0.12 90 pct-value 

0.10 Mean annual 
0.15 90 pct-value 

0.50 Mean annual 
0.80 90 pct-value 

0 .3 0 Mean annual 
0.50 90 pct-value 

Designated Stream Use 

All 

All 

Colorado River from Utah 
border to Willow Beach 
(main stem) 

Colorado River 
Willow Beach to 
Dam (main stem) 

from 
Parker 

Colorado River from 
Parker Dam to Imperial 
Dam (main stem) 

Colorado River from 
Imperial Dam to Morelos 
Dam (main stem) 

Gila River from New 
Mexico border to San 
Carlos Reservoir (exclud-
ing San Carlos Reservoir) 

Gila River from San Carlos 
Reservoir to Ashurst 
Hayden Dam (including San 
Carlos Reservoir) 
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State 

Arizona 
(con't) 

Arkansas4 

California A 

Criteria Value 

0.30 Annual mean 
0.50 90 pct-value 

0.20 Annual mean 
0.30 90 pct-value 

0.20 Mean annual 
0.30 90 pct-value 

0.50 Mean annual 
0.80 90 pct-value 

0.30 Mean annual 
0.50 90 pct-value 

The above standards are intended to 
protect the beneficial uses of the named 
waters. Because regulation of nitrates 
and phosphates alone may not be adequate 
to protect waters from eutrophication, no 
substance shall be added to any surface 
water which produces aquatic growth to 
the extent that such growths create a 
public nuisance or interferrence with 
beneficial uses of the water defined and 
destgnated in Reg. 6-2-65. 
Federally promulgated in June, 1976. 

The naturally occurring nitrogen/phos
phorus ratio shall not be significantly 
altered due to municipal, industrial, agri
cultural or other waste discharges, nor 
shall total phosphorus exceed 100 ug/l in 
streams or 50 ug/l in lakes and reservoirs 
due to any such discharges. 

Concentration not to be exceeded: 
(Total Phosphorus) 

0.2 mg/l 

0.1 mg/l 

0.05 mg/l 

Designated Stream Use 

San Pedro River 

Verde River 
Granite Creek) 

(except 

Salt River above Roosevelt 
Lake 

Santa Cruz River from 
international boundary 
near Nogales to Sahuarita 

Little Colorado River 
above Lyman Reservoir 

All 

Marine habitat, warm 
freshwater habitat (Basin 
3) 

Cold freshwater habitat, 
fish spawning (Basin 3) 

( 

Water contact recreation C 
or non-con tact water 
recreation (Basin 3) 
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Colorado 5 

Connecticut6 

DelawareB 

Florida 7 

r . 8 qpa 

Idaho 10 

Illi 
. 11 

nOlS 

Criteria Value 

Not specified 

None other than of natural origin 

There shall be no [Joint source discharge 
into any natural lake or pond or tributary 
surface waters which will raise the [Jhos
phorus concentration, of the receiving 
surface waters, including phosphorus con
tained in suspended matter to an amount 
in excess of 0.03 mg/l. 

Not S[Jecified 

O.OOOl(Elemental) 

Not specified 

Total phosphoru5, not greater than 0.020 
mg/l 

Not greater than 0.025 mg/1 

Not greater than 0.030 mg/l 

Not greater than 0.20 mg/l 
except not greater than D.05 mg/1 for 
waters entering lakes or reservoirs. 

Not specified 

After December 31, 198 3, phosphorus as P 
shall not exceed 0.05 mg/l in any reser
voir or lake with a surface area of 20 
acres or more, or in any stream at the 
point where it enters any such reservoir 
or lake. For the purposes of this Rule 
(203C) the term 'reservoir at· lake' shall 
not include low level pools constructed in 
free flowing streams or any body of water 
which is an integral part of an operation 

Designated Stream Use 

All 

Drinking water supply 

Recreation, agricultural, 
industrial, fish, and wild
life habitat 

All 

Shellfish harvesting 
recreation, fish and 
wildlife 

All 

Class AA 

Class A 

Class B 

Classes 1 and 2 

All 

All, except Lake :Vlichigan 
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State 

Illinois 
(can't) 

Indiana12 

Iowa 13 

Kansas14 

15 Kentucky 

Louisiana 16 

Criteria Value 

which includes the application of sludge 
on land. Point source discharges which 
comply with Rule 407 of this Chapter 
shall be in compliance with this Rule 
203(c) for purposes of the application of 
Rule 402 of this chapter. 

0.007 

0.03 mg/l monthly average 

0.04 mg/1 daily average 

0.1 mg/1 Maximum value, except in 
waters flowing westward into illinois. 

0.04 mg/1 (total phosphorus) 

Free from substances attributable to 
municipal, industrial, agricultural or other 
sources in concentrations or combinations 
which will cause or contribute ·to the 
growth of aquatic plants or algae in such 
degree as to create a nuisance, be 
unsightly or deleterious, or be harmful to 
salmonid fishes or the natural biota. 

Not specified 

Not specified 

Not specified 

Not specified 

Designated Stream Use 

All Lake Michigan 

Inner Harbor 

Gary Harbor, Burns 
Harbor, and Lake Michigan 

Grand Calument River and 
Indiana Harbor Ship Canal 

Wolf Lake and Wolf Lake 
Channel 

( 

Natural spawning, rearing 
or imprinting areas, and ' 
migration route for 
Salmonid Fishes. 

All 

All 

All 

All 

Nutrients: The naturally occurring nit- All 
rogen-phosphorous ratio shall be main-
tained. On completion of detailed studies 
on the naturally occurring levels of the 
varios macro and micro nutrients the 
state will establish numerical limits on 
nutrients where possible. 
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State 

Maine17 

Maryland18 

· Massachusetts19 

,,. h" 20 
,n!C igan 

Minnesota 21 

Criteria Value 

Total phosphorus shall not exceed 15 parts 
per billion 

The total phosphorus concentration shall 
not exceed 50 parts per billion at 
measured in samples taken at or near the 
surface of the water. 

The state recognizes that certain waters 
of the State are eutrophic or are 
approaching eutrophic conditions. All dis
charges to waters which are eutrophic or 
potentially eutrophic, when so identified 
by the State, shall be treated as necessary 
to reduce eutrophic effects. The State 
shall require that wastewaters, containing 
nutrients which cause or may cause eutro
phication be given advanced waste treat
ment prior to discharge, or be disposed of 
by spray irrigation on land, or by other 
practicable procedures which will avoid 
direct discharge to surface waters. 

The discharge of nutrients, primarily 
phosphorus or nitrogen, to waters of the 
Commonwealth will be limited or prohi
bited by the Division as necessary to 
prevent excessive eutrophication of such 
waters. There shall be no new or 
increased discharges of nutrients into 
lakes and ponds, or tributaries thereto. 
Existing discharges containing nutrients 
which encourage eutrophication or growth 
of weeds or algae shall be treated. Acti
vities which may result in non-point dis
charges of nutrients shall be conducted in 
accordance with the best management 
practices reasonably determined by the 
Division to be necessary to preclude or 
minimize such discharges of nutrients. 

1.0 (monthly average effluent concen
tration goal) 

The standards provide for an effluent 
limit of 1.0 mg/1 where the effluent 
affects a lake or reservoir. 

:,--

Designated Stream Use 

GP-A 

GP-B 

All 

All 

All 

ES 



State 

Mississippi 22 

'·I· .D 1' ISSOUrl 

Montana23 

Nebraska24 

Nevada25 

Criteria Value 

Not specified 

Not specified 

Not specified 

Not specified 

Total phosphate shall not exceed 0.15 in 
any stream at the point where it enters 
any reservoir or lake, nor 0.075 in any 
reservoir or lake, nor 0.30 in streams and 
other flowing waters. 

Total phosphates shall not exceed 0.3 

Total phosphates shall not exceed 1.0 

See Nevada State Water Quality Criteria 
Compilation 1979, for specific stretches 
of stream. 

26 New Hampshire None, except as naturally occurs 

None in such concentrations (generally 
less than 0.015 ppm) that would impair 
any usages assigned to this class unless 
naturally occurring 

Designated Stream Use 

All 

All 

All 

All 

Drinking water supply with 
treatment by disinfection 
only suitable for aquatic 
life habitat, wildlife propa
gation, agricultural use, 
recreation, boating and 
esthetics. 

Drinking water supply with 
treatment by disinfection 
and filtration only, for 
agricultural use, aquatic 
life and wildlife propa
gation, recreation, indus
trial supply and esthetics 

Domestic water supply 
following complete treat
ment, agricultural use, 
aquatic life, wildlife pro
pagation, recreation, and 
industrial supply 

Water supply (after disin
fection) 

All, except water supply 
(after disinfection) 
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( 
State 

New Hampshire 
(can't) 

New Jersey27 

Criteria Value 

There shall be no phosphorus in such con
centrations that woul.d impair any usages 
assigned to the specific class involved. 
Where treatment to remove phosphorus is 
required under this regul.ation such treat
ment shall remove phosphorus to the 
maximum extent technically feasible. 

Designated Stream Use 

All 

In all lakes and ponds: There shall be no All 
new point discharge of wastewater 
containing phosphorus. In addition there 
shall be no new discharge of wastewater 
containing phosphorus to tributaries of 
lakes or ponds that would encourage 
eutrophication or growth of weeds or 
algae in such lakes and ponds. 

Any point discharge of wastewater All 
existing as of the date of adoption of 
these rul.es and regul.ations and containing 
phosphates in concentrations which 
encourage eutrophication or growth of 
weeds or algae, shall be treated to 
remove such phos phates to the maximum 
extent technically feasible. 

The preceding shall not apply to any con
dition due to natural causes. 

Phosphorus as total P shall not exceed 50 
ug/l in any reservoir, lake, pond or in a 
tributary at the point where it enters such 
bodies of water, unless it can be 
demonstrated that total P is not a 
limiting factor considering the morpho
logical, physical, chemical and other 
characteristics of the water body. 

Phosphorus at total P shall not exceed 50 
ing/l in any reservoir, lake, pond or in a 
tributary at the point where it enters such 
bodies of water, unless it can be 
demonstrated that total P is not a 
limiting factor considering the morpho
logical, physical, chemical and other 
characteristics of the water body. 

0.7 

Fresh, non-tidal designated 
for pubtic water supply, 
biota, recreation, indus
trial, agricul.tural, and any 
other reasonable use. 

Fresh, non-tidal designated 
for natural biota, recrea
tion, industrial, agricul
tural, and any other 
reasonable use. 

All uses in central Pine 
Barrens 
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State Criteria Value 

New Mexico28 Not specified 

New York29 Concentration should be limited to the 
extent necessary to prevent nuisance 
growths of algae, weeds and slimes that 
are or may become injurious to any bene
ficial water use. 

North Carolina 30 0.0001 (Elemental) 

North Dakota 31 0.1 - 0.2 depending upon type of drinking 
water treatment process utilized 

Ohio32 

33 Oklahoma 

0.025 (goal) 

Total phosphorus as P shall be limited to 
the extent necessary to prevent nuisance 
growths of algae, weeds, and slimes that 
result in a violation of the water quality 
standards set forth in Chapter 37 45-1 of 
the Ohio Administrative Code. In areas 
where such nuisance growths exist, phos
phorus discharges from point sources 
determined significant by the Ohio 
Environmental Protection Agency shall 
not exceed a daily average of one mill
gram per liter as total P, or such stricter 
requirements as may be imposed by Ohio 
EPA in accordance with the International 
Joint Commission (US-Canada agreement) 

Not specified 

Designated Stream Use 

All 

All uses of International 
boundary waters 

All 

All 

All lake uses 

Warmwater habitat, excep
tional warm water habitat, 
seasonal warm water habi
tat, limited warm water 
habitat (with specific 
exceptions), cold water 
habitat, and Lake Erie. 

All 

The total phosphorus concentration and All 
the nitrogen/phosphorous concentration 
ratio shall be limited to present eutrophi-
cation problems. 

Where historical data on nitrogen and 
phosphorus does not exist, sample points 
upstream of the point of discharge shall 
be used to calculate the natural nitro
gen/phosphorus concentration ratio. The 
application of this standard shall be 
determined on a case by case basis. 
Compliance with this standard shall be 
determined at the end of the mixing zone. 

Ell 
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34 
Oregon 

Pennsylvania 35 

Rhode Island 36 

South Carolina 37 

South Dakota 38 

Tennessee 3 9 

40 Texas 

Utah 41 

Vermont 42 

Criteria Value 

Not specified 

p 1 0.03 
p 2 0.10 
P3 0.13 

None in such concentration that would 
impair any usages specifically assigned to 
said Class. New discharges of wastes 
containing phosphates will not be 
permitted into or immediately upstream 
of lakes or ponds. Phosphates shall be 
removed from existing discharges to the 
extent that such removal is or may 
become technically and reasonably 
feasible. 

Not specified 

Not specified 

Not specified 

Not specified 

0.05 

0.025 

There shall be no discharge of wastes to 
Class A waters that do not meet or 
exceed the technical and other require
ments for such waters nor shall there be 
any discharge of wastes containing any 
form of nutrients which would encourage -
eutrophication or growth of weeds or 
algae. 

Designated Stream Use 

All 

See Drainage Lists A 
through E of Pennsylvania 
Water, Quality Standards 
for applicable uses and 
streams 

All 

All 

All 

All 

All 

Recreation, aesthetics, 
aquatic life 

All uses in lakes and 
reservoirs 

All 



State 

Vermont 
(can't) 

Virginia 43 

Washington 44 

W t V
. . . 45 

es 1rgm1a 

W
. . 46 
rsconsm 

Wyorning47 

American SamoaE 

District of 48 Columbia 

Criteria Value 

There shall be no new or increased dis
charge of wastes after May 27, 1971 
containing any form of nutrients which 
would encourage eutrophication or growth 
of weeds and algae in any lake, pond or 
reservoir. Any discharge of wastes 
existing prior to May 27, 1971 containing 
soluble or other nutrients which would 
encourage eutrophication or growth of 
weeds and algae in any lake, pond, or 
reservoir shall receive the highest 
practical degree of treatment currently 
available to remove such nutrients. 

In impounded waters, the total phosphate 
as phosphorus (P) should not exceed 50 
ug/1 in any stream where it enters a lake 
or reservoir nor 25/ug/l within the lake or 
reservoir. 

Not specified 

Not specified 

Not specified 

Not specified 

Not specified 

The naturally occurring atomic ratio of 
N03-N to PO -P in a body of water will 
be maintaineg. Similarly, the ratio of 
inorganic phosphorus (orthophosphate) to 
total phosphorus (the sum of inorganic 
phosphorus, dissolved organic phosphorus, 
and particulate (phosphorus) will be main
tained in the ratio and amount as it 
occurs in the receiving waters naturally. 

Not specified 

Designated Stream Use 

Class I, IT, III, IV, V, and VI 
waters 

All 

All 

All 

All 

All 

Recreation, aquatic life 

All 
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State 

GuamF 

Criteria Value 

Total phosphorus shall not exceed 
0.025 mg/l 

Total phosphorus shall not exceed 
0.05 mg/l 

Total phosphorus shall not exceed 
0.10 mg/l 

Puerto Rico 49 0.025 

Trust TerritoriesG 0.025 

Designated Stream Use 

AA 

A, 2b, I, 2b, II, C 

2a-I, 2a-II 

All fresh water uses and 
preservation of coastal 
water natural phenomena 

Drinking water supply 

The naturally occurring ratio of the con- All 
centrations of nitrogen to phosphorus will 
be maintained in all waters. 

Virgin Islands H 0.050 All except preservation of 
natural phenomena 
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INTRODUCTION 

This digest is compiled to provide general information to the public as well as to 
Federal, State, and local officials. It contains excerpts from the individual 
Federal-State water quality standards establishing pollutant specific criteria for 
interstate surface waters. The water quality standards prog!'am is implemented by 
the U. S. Environmental Protection Agency where responsibility for [Jroviding 
water quality recommendations, approving State-adopted standards for interstate 
waters, evaluating adherence to the standards, and overseeing enforcement of 
standards compliance, has been mandated by Congress. 

Standards, a nationwide strategy for surface water quality management, contain 
three major elements: the use (recreation, drinking water, fish and wildlife 
propagation, industrial, or agricultural) to be made of the navigable water; criteria 
to protect these uses; and an antidegradation statement to protect existing high 
quality waters, from degradation by the addition of pollutants. 

Water quality criteria (numerical or narrative specifications) for physical, 
chemical, temperature, and biological constituents are stated in the July 1976 U. S. 
Environmental Protection Agency publication Quality Criteria for Water (QCW), 
available from the Government Printing Office, Washington, D. C. The 1976 QCW, 
commonly referred to as the "Red Bao!<," is the most current compilation of 
scientific information used by the Agency as a basis for assessing water quality. 
This publication is subject to periodic updating and revisions in light of new 
scientific and technical information. 

Criteria for ammonia, nitrate or nitrite nitrogen in State water quality standards 
are the subject of this digest. Ammonia in most waters is a biological degradation 
product of nitrogenous organic matter. When dissolved in water, ammonia will 
react with the water to form ammonium ions. Ammonium can also be released 
from proteinaceous organic matter and urea, or synthesized from nitrogen fixation. 
Nitrate is formed from the complete oxidation of ammonium by certain micro 
organisms in which nitrite is an intermediate product. In well oxygenated waters 
nitrite is readily oxidized to nitrate. The rationale for establishing water quality 
criteria for these three common molecular forms of nitrogen are: 

(1) ammonia toxicity to aquatic life is well documented and its 
toxicity is directly dependent on the pH of the water in which it is 
dissolved; 

(2) growing plants assimilate nitrate and ammonium ions into plant 
proteins; and 

(3) both nitrate and nitrite nitrogen are toxic to aquatic life where 
specific concentrations of either are reached in a waterbody. 
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To prevent the nuisance and toxic effects of any of the nitrogen forms, the 
1976 Quality Criteria for Water recommends the following criteria: 

0.02 mg/l (as un-ionized ammonia) for freshwater aquatic life. 

Concentrations of total ammonia (NH + NH +) which 
ionized ammonia concentration of o.02a mg/l ~3(mg/l) 

contain an un-

Temper- J2H Value 
ature 
(oC) 6.0 6.5 7.0 7.5 8.0 8.5 9.0 9.5 

5 ••• 160. 51. 16. 5.1 1.6 0.53 0.18 0.071 
10 ••• 110. 34. 11. 3.4 1.1 0.36 0 .13 0.054 
15 ••• 73. 23. 7.3 2.3 0.75 0.25 0. 093 0.043 
20 ... 50. 16. 5.1 1.6 0.52 0.18 0. 070 0.036 
25 ..• 35. 11. 3.5 1.1 0.37 0.13 0.055 0.031 
30 ... 25. 7.9 2.5 0.81 0.27 0.099 0.045 0.028 

10 mg/I nitrate nitrogen (N) for domestic water supply (health). 

10 .o 

0.036 
0.031 
0.027 
0.025 
0.024 
0.022 

Since water quality standards experience revisions and upgrading from time to 
time, following [)rocedures set forth in the Clean Water Act, individual entries in 
this digest may be superseded. As these revisions are accom[)lished and allowing 
for the States to revise their standards accordingly, this digest will be updated and 
reissued. Because this [)Ublication is not intended for use other than as a general 
information resource, to obtain the latest information and for special purposes and 
applications, the reader needs to refer to the current approved water quality 
standards. These can be obtained from the State water pollution control agencies 
or the EPA or Regional Offices. 

Individual State-adopted criteria follow: 
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State 

Alabama1 

Alaska2 

Arizona3 

NITRATES/NITRITES/ AMMONIA 

Criteria Values in mg/l 

Not specified 

Not specified 

A. The mean annual total nitrate concen
trations of the following waters shall not 
exceed the values given below nor shall 
the total nitrate concentrations of more 
than 10 percent of the samples in any 
year exceed the 90 percent values given 
below. Unless otherwise specified, indi
cated values also apply to tributaries to 
the named waters. 

Total nitrates as N03 mg/1 

4 Mean annual 
7 90 pct-value 

5 Mean annual 

5 Mean annual 
7 90 pct-value 

5 Mean annual 
7 90 pct-value 

B. The above standards are intended to 
protect the beneficial uses of the named 
waters. Because regulation of nitrates 
and phosphates alone may not be adequate 
to protect waters from eutrophication, no 
substance shall be added to any surface 
water which produces aquatic growth to 
the extent that such growths create a 
public nuisance or interference with bene
ficial uses of the water defined and desig
nated in Reg. 6-2-6.5. 

F4 

Designated Stream Use 

All 

All 

Colorado River from Utah 
border to Willow Beach · 
(main stem) 

Colorado River 
Willow Beach to 
Dam (main stem) 

from 
Parker 

Colorado River from 
Parker Dam to Imperial 
Dam (main stem) 

Colorado River from 
Imperial Dam to Morelos 
Dam (main stem) 



State 

Arkansas4 

California A 

Colorado5 

~riteria Values in mg/I 

Not specified 

Nutrients - The naturally occurring nitro
gen/phosphorus ratio shall not be signifi
cantly altered due to municipal, indus
trial, agricultural or other waste dis
charges, nor shall total phosphorus exceed 
100 ug/l in streams or 50 ug/l in lakes and 
reservoirs due to any such discharges. 

Nitrates + total nitrites 
10 

100 

Ammonia - not specified 

Un-ionized ammonia - some basins 

Note: See California State Water 
Standards for specific rivers, basins and 
coastal waters. 

Ammonia (as N) 
0.02 (un-ionized) 
0.06 (un-ionized) 
0.5 

Nitrate (as N) 
ioo1 

10 

Nitrite (as N) 
0.05 

~ii~ 
1.0 

1 
In order to provide a reasonable margin 

of safety to allow for unusual situations 
such as extremely high water ingestion or 
nitrite formation in slurries, the N03-N 
plus N02-N content in drinking waters for 
livestocf< and poultry should be limited to 
100 ppm or less, and the N02-N content 
alone be limited to 10 ppm or less. 
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Designated Stream Use 

All 

All 

Livestock watering 
(Basin 3) 

All 

Cold water biota 
Warm water biota 
Domestic water supply 

Agriculture 
Domestic water supply 

Cold water biota 
Warm water biota 
Agriculture 
Domestic water supply 

( 



State 

Connecticut6 

Delaware 8 

Florida 7 

Georgia8 

Hawaii 9 

ldaho10 

Illinois 11 

Criteria Values in mg/I 

Not specified 

Ammonia - N 0.4 

Total nitrogen 3.0 

Nitrate - 10.0 as N or that concentration 
determined in Nutrients below 

Nitrite - Not specified 

Ammonia (un-ionized) 0.02 

Nutrients - In no case shall nutrient con
centrations of a body of water be altered 
so as to cause an imbalance in natural 
populations of aquatic flora and fauna. 

Not specified 

Total nitrogen, not greater than 
0.10 mg/l 

Total nitrogen, not greater than 
0.15 mg/1 

Total nitrogen, not greater than 
0.20 mg/l 

Not specified 

Ammonia (as N) LS mg/ 

Ammonia Nitrogen as N. (Storet No. 
00610). No effluent from any source 
which discharges to the Illinois River, The 
DesP!aines River downstream of its con
fluence with the Chicago River System, 
or the Calumet River System, and whose 
untreated waste load is 50,000 or more 
population equivalents shall contain more 
than 2.5 mg/l of ammonia nitrogen as N -

F6 

Designated Stream Use 

All 

Public water supply 

Public water supply 

Public water supply 

All 

Public water supply, shell
fish, recreation 

Public water supply, shell
fish, recreation 

Class AA 

Class A 

Class B 

All 

All waters except 
secondary contact and 
indigenous aquatic life and 
Lake Michigan 

Secondary contact and 
indigenous aquatic life 
waters 



State 

Illinois 
{can't) 

lndiana12 

Criteria Values in mg/l 

during the months of April through 
October, or 4 mg/l at other times, after 
December 31, 1977. Sources discharging 
to any of the above waters and whose 
untreated waste load cannot be computed 
on a population equivalent basis compar
able to that used for municipal waste 
treatment plants and whose ammonia nit
rogen discharge exceeds 100 pounds per 
day shall not discharge an efffluent of 
more than 3.0 mg/l of ammonia nitrogen 
after December 31, 197 4. 

0.02 mg/I 

10.0 mg/l Nitrate-Nitrogen 

1.0 mg/l Nitrite-Nitrogen 

The bioassay criterion for toxic sub
stances of 1/10 x 96 hr TLM applies to 
ammonia in all waters except those listed 
in the specific standards as follows: 

Unionized Ammonia 
0.03 mg/l - Monthly Ave. 
0.1 mg/! - Daily Max. 

0.02 mg/l Monthly Ave. 
0.05 mg/1- Daily Max. 

1.5 mg/l total Ammonia Nitrogen 

0.02 mg/I Unionized Ammonia 

Ammonia 
Toxic Substances: The concentration of 
toxic substances shall not exceed those 
values listed in the United States Environ
mental Protection Agency Administrator's 
Quality Criteria for Water 1976 for the 
protection of sensitive aquatic life. 
{For Ammonia this value is 0.02 mg/l 
NH3l 

Toxic Substances: Not to exceed one
tenth of the 96-h..,ur median tolerance 
limit of salmonid fishes or the natural 

F7 

Designated Stream Use 

All Lake Michigan Waters 

Public and Food Processing 
water supply 

Public and Food Processing 
water supply 

Inner Harbor, Gary Harbor, 
Burns Harbor 

Lake Michigan 

Grand Calumet River and 
Indiana Harbor Ship Canal 

Wolf Lake and Wolf Lake 
Harbor 

Natural Spawning and 
Rearing or Imprinting 
Areas fOI' Salmonid Fishes 

Migration Routes for 
Salmonid Fishes 
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State 

Indiana 
(can't) 

Iowa 13 

Kansas14 

Criteria Values in mg/I 

biota obtained from continuous flow bio
assays where the dilution water and toxi
cant are continuously renewed, except 
that other lower application factors may 
be used in specific cases when justified on 
the basis of available evidence. 

Nitrates and Nitrites: 
Plant Nutrients: Free from substances 
attributable to municipal, industrial, agri
cultural or other sources in concen
trations or combinations which will cause 
or contribute to the growth of aquatic 
plants or algae in such degree as to create 
a nuisance, be unsightly or deleterious, or 
be harmful to salmonid fishes or the 
natural biota. (Stream Pollution Control 
Board of the State of Indiana; SPC 12R, 
Sec.B; filed May 26, 1978, 3:30 PM 1 IR 
100) 

Plant Nutrients: Free from substances 
attributable to municipal, industrial, agri
cultural or other sources in concen
trations or combinations which will cause 
or contribute to the growth of aquatic 
plants or algae in such degree as to create 
a nuisance, be unsightly or deleterious, or 
be harmful to salmonid fishes or the 
natural biota. 

Ammonia (N) 
5 (Nov 1 - March 31) 
2 (April 1 - Oct. 31) 

2.5 (Nov.l - March 31) 
1.0 (April 1 - Oct. 31) 

Nitrate (N0 3) 45 

Nitrite - Not specified 

Ammonia: Man-made sources shall not 
cause the undissociated ammonium hydro
xide concentration of waters of the state 
to exceed 0.15 mg/l as N. 

FS 

~nated Stream Use 

Natural Spawning and 
Rearing or Imprinting 
Areas for Salmonid Fishes 

Migration Routes for 
Salmonid Fishes 

Warm water fish and aqua
tic life, secondary recrea
tion 

Cold water fish and aqua
tic life, secondary recrea
tion. 

Public water supply 

All 

All 



State 

Kansas 
(con't) 

Kentucky15 

Louisiana 16 

Maine17 

Maryland18 

Massachusetts19 

Criteria Values in mg/! 

Nitrites - Not specified 

Ammonia 0.05 

Not specified 

Nutrients - the naturally occurring nitro
gen phosphorous ratio shall be maintained. 

Not specified 

Not specified 

The state recognizes that certain waters 
of the State are eutrophic or are 
approaching eutrophic conditions. All dis
charges to waters which are eutrophic or 
potentially eutrophic, when so identified 
by the State, shall be treated as necessary 
to reduce eutrophic effects. The State 
shall require that wastewaters, containing 
nutrients which cause or may cause eutro
phication be given advanced waste treat
ment prior to discharge, or be disposed of 
by spray irrigation on land, or by other 
practicable procedures which will avoid 
direct discharge to surface waters. 

Nitrate: 10 

The discharge of nutrients, primarily 
phosphorus or nitrogen, to waters of the 
Commonwealth will be limited or prohi
bited by the Division as neces.sary to 
prevent excessive eutrophication of such 
waters. There shall be no new or 
increased discharges of nutrients into 
lakes and ponds, or tributaries thereto. 
Existing discharges containing nutrients 
which encourage eutrophication or growth 
of weeds or algae shall be treated. Acti
vities which may result in. non"i'oint dis
charges of nutrients shall be conducted in 

f9 

Designated Stream Use 

All 

All 

All 

All 

All 

Public water supply 



( 
State 

Massachusetts 
(can't) 

Michigan20 

Criteria Values in mg/I 

accordance with the best management 
practices reasonably determined by the 
Division to be necessary to preclude or 
minimize such discharges of nutrients. 

Not specified 

Designated Stream Use 

All 

Nutrients originating from domestic, All 
industrial, municipal or domestic animal 
sources shall be limited to the extent 
necessary to prevent stimulation of 
growths of aquatic rooted, attached and 
floating plants, fungi or bacteria which 
are or may become injurious to the desig-
nated uses of the waters of the state. 

(1) Toxicity of undefined toxic substances 
not specifically included in subrules (2) 
and (3) shall be determined by develop
ment of 96-hour TLM's or other appro-

. priate effect and points obtained by 
continuous flow or in situ bioassays using 
suitable test organisms. Concentrations 
of undefined toxic substances in the 
waters of the State shall not exceed safe 
concentrations as determined by applying 
an application factor, based on knowledge 
of the behavior of the toxic substances 
and the organisms to be protected in the 
environment, to the TLM or other app"o
priate effect end point. 

(2) For all waters of the State, unless on 
the basis of recent information, a more 
restrictive . limitation is required to 
protect a designated use, concentrations 
of defined coxic substances, including 
heavy metals, shall be limited by 
application of the toxic substances, 
recommendations contained in the 
chapter on Freshwater Organisms, 
"Report of the National Technical 
Advisory Committee to the Secretary of 
the Interior, Water Quality Criteria, 
1968," or by application of any toxic 
effluent standard, limitation or prohi
bition promulgated by the Administrator 
of the United States Environmental 
Protection Agency pursuant to section 
307(a) of the United States Public Law 
92·-500, whichever is more restrictive. 

FlO 



State 

Michigan 
(can't) 

Minnesota 21 

Mississippi 22 

Montana23 

24 Nebraska 

Nevada25 

Criteria Values in mg/l 

(3) In addition to the standards prescribed 
in subrules (1) and (2), waters of the State 
used for public water supply shall, at the 
point of water intake, not exceed the 
permissible inorganic and organic 
chemicals criteria for raw public water 
supply in "Report of the National 
Technical Advisory Committee to the 
Secretary of the Interior, Water Quality 
'Criteria, 1968," except that chlorides 
shall be !imi ted to the same extent as 
prescribed by rule 1051(2). 

Nitrates (N0 3) 45.0 

0.2 Ammonia (N) 

1.0 

1.5 

Unspecified toxic substances - none at 
levels hamful either directly or indirectly. 

Not specified 

0.1 Ammonia nitrogen 
0.02 

10.0 Nitrate nitrogen 

Not specified 

Ammonia as N- Seasonal limits assigned 
to each designated stream segment with 
llmi ts ranging from 1 to 6 mg/L. 

Nitrates (N0 3) 
0.8 - 7.66 Single Value 

.07-5.0 Annual average 

Fll 

Designated Stream Use 

Domestic water supply 
Classes A, B, and C 

Fisheries and recreation 
(Class A) 

Fisheries and recreation 
(Class B) 

Fisheries and recreation 
(Class C) 

Agriculture and wildlife 
(Class B) 

All 

Aquatic life 
Coldwater fishery 

Drinking water supply 

All 

All 

Variable 

Variable 
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State 

Nevada 
(can't) 

Criteria Values in mg/I 

Nitrates (NO ) 
1.0 - 5.0 Singte Value 

.09 - 1.5 Annual Average 

Single value and annual average varies for 
each basin. See Water Pollution Rules, 
Table 1 thru 55 for specific rivers, lakes, 
and streams. 

Designated Stream Use 

Variable 

Variable 

New Hampshire 26 Not specified All 

27 New Jersey Ammonia or ammonium compounds: All 

New Mexico28 

New York29 

None, either alone or in combination with 
other substances, in such concentrations 
as to affect humans or be detrimental to 
the natural aquatic biota, produce 
undesirable aquatic life, or which would 
render the waters unsuitable for the desi-
gnated uses. Where sources of public 
water supply is potential use, none which 
would cause standards for drinking water 
to be exceeded after appropriate 
treatment. 

Nit-rate Nitrogen 2.0 

3.0 

Not specified 

Surface waters shall be free of nitrogen 
and other dissolved gasses at levels above 
110% saturation when supersaturation is 
attributable to municipal, industrirl or 
other discharges. 

Nitrates: Not specified 

Nitrites: Not specified 

Ammonia or ammonium compounds: 2.0 
as NH3 at pH of 8.0 or above 

Fl2 

All uses in PW-central Pine 
Barrens 

All uses in FW-lower 
Mullica and Wading Rivers 
Central Pine Barrens. 

All 

All 

All 

Water supply source for 
drinking, culinary or food 
processing; fish life 



State 

North Carolina 30 

North Dakota 31 

Ohio32 

Criteria Values in mg/l 

10.0 Nitrate nitrogen 

Nitrates: 1.0 - 1.5 (depending upon type of 
drinking water treatment process utilized) 

N03 as N: 0.375 (goal) 

Ammonia: 0.1 - 13.0 depending upon tem
perature and pH 

The concentration of un-ionized ammonia 
(NH3) shall not exceed 0.05 mg/l, un
ionized ammonia shall be determined for 
values for total ammonia N, pH and tem
perature and the following equation: 
Un-ionized ammoepW =-1.~rf total ammo
nia-N)/ 1 + 10 a P where pk = 
0.0902 + 2730/273.2 + T) and T = Tem[l~ 
rature in degrees C 

Nitrate-N plus Nitrite-N: 10.0 

Nitrite-N: 1.0 

Nitrate-N: 10.0 

Nitrates plus nitrites: 100.0 

Ammonia as Nitrogen 
0.2 - 13.0 mg/l depending on temperature 
and pH 

0.1 - 6.5 mg/l depending on temperature 
and pH 

1.5 - 12.8 mg/I depending on temperature 
and pH 

0.2 - 13.0 mg/l depending on temperature 
and pH except as indicated for specific 
streams 

Nitrate - N; 10.0 mg/l 

Nitrates plus nitrites: 100.0 mg/l 

Fl3 

Designated Stream Use 

Drinking 
(treatment 
fection) 

All 

water 
plus 

All lake uses 

supply 
dis in-

All except Ohio River uses 

All Ohio River uses 

All Ohio River uses 

All Ohio River uses 

Public water supply 

Agricultural water supply 

Warm water habitat 

Lake Erie, exceptional 
warm water and cold water 
habitat 

Seasonal warm water 
habitat 

limited warm water 
habitat 

Lake Erie and public water 
supply 

Lctke Erie and agricultural 
water supply 

( 

( 
' 
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State 

Ohio 
(can't) 

Oklahoma33 

Oregon34 

Pennsylvania 35 

Rhode Island36 

South Carolina 37 

South Dakota 38 

Criteria Values in mg/l 

Ammonia not greater than 12.0 mg/I from 
12/1/7 4 to 6/30/76; nor greater than 8.0 
mg/l from 7 /l/76 to 1/1/79 

Toxic substances less than 1/10 x 96 hr 
TLM 
(Applies to Ammonia) 

Nitrates as N: 10.0 

Not specified 

Nitrite plus Nitrate: 
10.0 (as nitrogen) 

Ammonia nitrogen: 
0.5 - 1.5 

Note: See Drainage lists A through E of 
Pennsylvania Water Quality Standards for 
applicable uses and streams 

Not specified 

Chemical constituents narrative: bio·· 
assays shall be performed as required· 

Chemical constituents narrative: the 
limit prescribed by the USEPA will be 
used where not superseded by more strin
gent state requirements. 

Not specified 

10.0 Nitrates 
50.0 

0.02 un-ionized Ammonia (as N) 

0.04 un-ionized ammonia (as N) 

0.05 

F14 

Designated Stream Use 

Lower Cuyahoga River 

Mahoning River 

Drinking water supply 

All 

All 

All 

Fisheries (fresh water) 

Public drinking water 
supplies (fresh water) 

All 

Domestic water supply 
Wildlife propagation 

Domestic water supply, 
cold water fish 

Warm water fish (perma
nent and semi-permanent) 

Warm water fish (marginal) 



State 

South Dakota 
(con't) 

39 Tennessee 

Texas40 

Utah41 

Vermont42 

Virginia 43 

Washington 44 

West Virginia 45 

Wisconsin46 

_criteria Values in mg/l 

Nitrites: Not specified 

Not specified 

Not specified 

NH3 as N 0.02 Cun-ionized) 

N03 as N 0.02 

There shall be no discharge of wastes to 
Class A waters that do not meet or 
exceed the technical and other require
ments for such waters nor shall there be 
any discharge of wastes containing any 
form of nutrients which would encourage 
eutrophication or growth of weeds or 
alg!l.e. 

There shall be no new or increased dis
charge of wastes after May 27, 1971 
containing any form of nutrients which 
would encourage eutrophication or growth 
of weeds and algae in any lake, pond or 
reservoir. Any discharge of wastes 
existing prior to May 27, 1971 containing 
soluble or other nutrients which would 
encourage eutrophication or growth of 
weeds and algae in any lake, pond, or 
reservoir shall receive the highest 
practical degree of treatment currently 
available to remove such nutrients. 

Nitrates plus nitrites: 10.0 (as N) 

Not specified 

45.0 Nitrates 

NH -N 
3 

3.0 mg/l during warm temperature 
6.0 mg/1 during cold temperatures 

F15 

Designated Stream Use 

All 

All 

All 

Aquatic life 

Aquatic life, recreation 
and aesthetics 

All 

Public water supply 

All 

All 

Intermediate aquatic life 
waters 

( 



( .. State 

W 
. 47 

yom1ng 

Criteria Values in mg/I 

0.02 Ammonia as (N) 

Designated Stream Use 

All cold water fisheries 

American Samoa E The naturally occurring atomic ratio of All 

District of 48 
Columbia 

GuamF 

Puerto Rico 49 

N03-N to PO 4-P in 11 body of water will 
be maintained. Similarly, the ratio of 
inorganic phosphorus (orthophosphate) to 
total phosphorus (the sum of inorganic 
phosphorus, dissolved organic phosphorus, 
and particulate (phosphorus) will be main-
tained in the ratio and amount as it 
occurs in the receiving waters naturally. 

Ammonia - 0.02 mg/l as unionized 
ammonia 

Nitrates/Nitrites - 10 mg/l max. as 
nitrate (N) 

Total nitrogen shall not exceed 
. 0.40 mg/l 

Total nitrogen shall not exceed 
O. 75 mg/l 

Total nitrogen shall not exceed 
1.5 mg/I 

10.0 Ni :rate plus Nitrite (as N) 

5.0 Nitrogen (N0
2

, N0
3

, NH
3 

Trust Territories a 0.01 Ammonia (N) 

All waters 

Domestic water supply 

AA 

A, 2b-l, 2b-!I, C 

2a-I, 2a-II 

All surface waters 

All coastal waters 

Drinking water supply 

The naturally occurring r.atio of the All 
concentrations of nitrogen to phosphorus 
will be maintained in all waters. 

Virgin Islands H Not specified All 

Fl6 



OREGON ENVIRONMENTAL QUALITY COMMISSION 

September 27, 1985 

BREAKFAST AGENDA 

1. Regional Manager's Report 

2. Case Management Practices for DEQ 
Hearings Df f icers in Contested cases 

3. Portland International Airport Noise 
Abatement Plan 

4. SB 138 (Toxic waste Incinerator) 
·Implementation 

5. EQC Trip to Chem-Securities Hazardous 
Waste Disposal Facility, Arlington 

6. Future Meeting Dates 

Nichols 

Denecke 

Hector 

Danko 

Reiter 

Hansen 
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CASE MANAGEMENT PRACTICES FOR D.E.Q. HEARINGS OFFICERS 

IN CONTESTED CASES 

The Commission requests you set the docket for contested cases 
assigned to you; that is, you determine the date at which 
hearings and other proceedings will be held. The desires of the 
Department and other parties will be considered and accommodated 
if this can be done consistent with the expeditious disposition 
of the case. 

The Commission requests the hearings officers decide all cases 
submitted to them within three months after submission unless 
prevented by illness or other unexpected event. (This is the 
time limit imposed by the Legislature on Oregon Trial Judges; ORS 
1.050.) 

8-25-85 



·DAVE 'EOHNMAYER WILLIAM F. GARY 
ATTORNEY GE:•<ERAL DEPUTY ATTORNEY GENERAL 

Arno H. Denec ke 
3890 Dakota Road S.E. 
Salem, Oregon 97302 

DEPARTMENT OF JUSTICE 
PORTLAND OFFICE 
500 Pacific Building 

520 S.W. Yamhill 
Portland, Oregon 97204 

Telephone: (503) 229-5725 

Septemberr 18, 1985 

Re: Proposed Policy on Scheduling of Contested Cases 

Dearr Commissioner Denecke: 

As I discussed with you rrecently by telephone, I have no 
problem with the policy that you have proposed for the 
scheduling of contested cases. Our office can generally 
adhere to any schedule established by the hearings officer, 
prrovided that the agency is willing to accept the assignment 
of additional attorneys to rrepcesent the department. Fred Hansen 
and I have discussed this trade-off in the past, and he has been 
preparred to accept it toward the end of resolving cases as expe
ditiously as possible. As a result, we currrently have at least 
four different attorneys representing the department in contested 
cases. So far, I do not think that the quality of reprresentation 
has suffered, because we have been fortunate to recruit some very 
capable attorneys, and the agency and I have worked closely with 
them. 

I would offerr a few additional comments. You may wish to 
consider whetherr the policy should be adopted as an administra
tive rule orr simply as a commission statement in the nature of a 
management directive. The former would require rule making pco
cedu.t!'es; the latter would not. Either approach is probably 
possible, depending upon your intent with the statement and the 
legal force you wish it to have. I assQme you intend the state
ment merely to be "directory," such that failure to adhere to the 
time limits would not result in loss of jurisdiction or dismissal 
of the case. If, however, you intend that the time limit be 
"mandatory" and trigger paJZt icularr legal consequences, it pro
bably should be adopted as an administrrative rule that specif i
cally prescribes those consequences, 



Ar: no H. Denec ke 
September: 18, 1985 
Page 2 

I also want to make sure I understand your intent with 
respect to when the time limit would apply. I believe the word 
"submission," as used in ORS 1.050, is understood to mean the 
point at which a matter is beforre the judge and no further 
action of the parrties is necessarry. In this mannerr, the judge is 
not held responsible for cirrcumstances beyond the judge's 
contrrol. As applied to the administrrative contested cases, this 
would mean that the hearrings off icerr would have to rrender a deci
sion within thrree months afterr the requirred pleadings had been 
filed and the hearing had been conducted. It would not mean that 
cases would be decided within three months of the time when they 
arre firrst filed. 

aa 

Thank you for the oppol:!'tuni ty to comment. 

sincerely, 

Michael B. Huston 
Assistant Attorney General 

cc: J)<m Peterrsen, Chairrman, EQC 
~red Hansen, Director, DEQ 



VICTOR ATIYEH 
GOVEllt<OA 

DEQ-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

Joseph E. Penna, Attorney at Law 
207 West Main St. 
Monmouth, OR 97361 

September 4, 1985 

Arnold B. Silver, Assistant Attorney General 
500 Pacific Building 
520 S. W. Yamhill 
Portland, OR 97204 

Re: DEQ v Sperling 
Case No. 23-AQ-FB-81-15 
Polk County 

Enclosed is a final order of the Environmental Quality Commission drafted 
to reflect the Commission's action in its review of this enforcement 
proceeding. The order is signed by Fred Hansen for the Commission. 

As stated in the order, you may obtain judicial review of the order by 
filing a petition for review within 60 days from the service of this order. 
Judicial review is pursuant to the provisions of ORS 183.482 et seq. 

LKZ:y 
HY917 
Enclos)<li€ 
cc: AQC Members 

Fred Hansen, Director, DEQ 
Air Quality Division, DEQ 
Field Burning Office, DEQ 
Enforcement Section, DEQ 

Sincerely, / 

Hearings Officer 



lllc.l"UFllS Tilt: 1-:NV.lRONML::n,\L QU/\LI'l'Y COMMISSlCJ:(J 

DEPARTMENT OF ENVIRONMfillTAL QUALITY 
UF THE STATE OF OREGON, 

Department., 

v. 

WENDELL SPERLING, 

Respondent. 

) 
) 
) 
) NO. 23-AQ-FD-81-15· 
) 
) FINDINGS OF FACT, CONCLUSIO~S 
) OF LAW AND FINAL ORDER 
) 
) 
) 

This matt.er came on regularly before ·uie Environmental. 

Quality Commission on the appeal of the Department on November 8, 

1984. It appearing to the Commission that. the Department had 

issued Wendell p, Sperling, respondent before the Department, a 

not.ice of assessment. of civil penalty imposing a civil penalty of 

$3,000.00 for burning a 54 acres field without first. registering 

and obtaining a permit to burn it. It further appearing to the 

Commission that. two hearings were held before its Hearings 

Officer, Linda Zucker, on March 3, 1983, in Salem and on March 

1 7, 1983, in Monmouth. The Department. was unrepresent.ed by coun-

sel, but appeared t.hrough Larry Schurr, Enforcement Sect.ion of 

the Department. Respondent. was represented by Joseph E. Penna, 

attorney aw law, Monmouth. 

On March 15, 1984, the Hearings Officer entered her Findings 

of Fact, Conclusions of Law and Final Order in which she found in 

favor of x·espondent and against. the Department. and dismissed the 

civil penalty proceeding against the Department.. The Department. 

1,hereafter appealed the Hearings Officer's ordet· t.o the 

Conunission. The appeal. was heard on November 8, 1985. 
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The Depart_ment was represented by Robert_ L. Haskins, Assistant 

Attorney General; the respondent was represented by Joseph E. 

Penna, attorney at law. After considering the argument of coun

sel, memoranda filed herein and the records and files of this 

proceeding, the Commission does reverse the Hearings Officer and 

enters the following order. 

FINDINGS OF FAC'r 

1. On March 30, 1981, respondent Wendell P. Sperling, 

doing business as W.P. Sperling Farms, registered with the 

Department of Environmental Quality a certain 61 acre cereal 

grain field ("respondent's registered field'') for open burning 

pursuant to ORS 468.480(l)(a) and OAR 340-26-012(1), by filing a 

completed registration form with the Southeast Polk Rural Fire 

Protection District ("fire district") and paying the one dollar 

per acre registration fee. 

located in Polk County, 

Respondent's registered field is 

2. At all material times the Southeast Polk Rural Fire 

Protection District ("fire district ") was the agent of the 

Department of Environmental Quality for registering and issuing 

DEQ permits to open field burn grass and cereal grain fields in 

the district pursuant to ORS 468.458(2) and OAR ch 340 division 26. 

3. Respondent's registered field was part of a larger 

cereal grain field owned or controlled by respondent which 

totaled 115 acres ("respondent's 115 acre field"). At no time 

did respondent attempt to pay the one dollar per acre registra-
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tion fee or file a registration form to register for open field 

burning the remaining 54 acres of respondent's 115 acre field. 

Respondent's 54 acre field was not registered and shall be 

referred to as "respondent's unregistered field.'' 

4. On September l, 1981, Southeast Rural Fire District 

representative Howard Pope, while searching for an appropriate 

field to test burn, had conversation with respondent about 

possibly test burning respondent's 115 acre field. Mr. Pope had 

no way of knowing whether this field was registered and asked the 

respondent to contact permit agent Susan Pope to obtain a permit 

and validation number before burning. This permit must be 

obtained before a grower may legally burn. 

5. On September l, 1981, respondent contacted Susan Pope 

and requested the fire district issue a DEQ permit to open field 

burn respondent's 115 acre field. 

6. In response to respondent's request, the fire district 

issued a DEQ open field burning permit (i.e. issued a validation 

number, OAR 340-26-005(14)) authorizing respondent to open field 

burn respondent's 61 acre registered field. When told only 61 

acres of the 115 acre field were registered, respondent, under 

the extreme time pressure resulting from the necessity of quickly 

lighting test fires, felt there was a mistake in the amount of 

registered acreage and that such mistake could be straightened 

out later. 

7. On respondent's behalf, respondent's wife paid the 

$2.50 per acre fee for the permit to burn respondent's 61 acre field. 
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8. On September l, 1981, respondent open field burned 

respondent's 115 acre field including the 54 acre unregistered 

field. That air pollution source would not normally have been 

in existence for five days. 

CONCLUSIONS OF LAW 

l. The Commission has personal and subject matter 

jurisdiction. 

2. On September l, 1981, respondent open field burned 

respondent's 54 acre field without first registering it and 

paying the registration fees, as required by ORS 468.475(1), 

468.480{l)(a) and OAR 340-26-012(1)(2). 

3. On September l, 1981, respondent open field burned 

respondent's 54 acre field without obtaining a DEQ open field 

burning permit and validation number and paying the permit fees, 

as required by ORS 468.458(2), 468.475(1), 468.480(l)(b) and OAR 

340-26-010 ( 2) (a) • 

4. ORS 468.300 does not require the DEQ to provide 

"negligence or wilful misconduct" on the part of a person to 

establish liability for violation of the fi.eld burning statutes, 

rules, standards or orders. Rather, ORS 468.300 provides per

sons charged with violation of field burning statutes, rules, 

standards or orders opportunity to affirmatively plead and prove 

the violation was caused by "an act of God, war, strife, riot or 

other condition" which was not proximately caused through the 

"negligence or wilful misconduct" of such person. ORS 468.300; 

See, State v. Fry Roofing Co., 9 Or App 189, 218, 495 P2d 751, 4 
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ERC 1116 (1972). 
5. The facts of this case warrant. reduction in the amount 

of penalty. Each violation of law (limited as Conclusions of Law 

2 and 3) shall result in a fine of $100. Respondent is liable 

for a total penalty of $200. 

OPINION 

The law clearly requires that prior to open field burning 

any cereal grain acreage, that acreage be registered with the DEQ 

pursuant to ORS 468.475(1), 468.480(l)(a) and OAR 340-26-012(1), 

(2). Respondent failed to register respondent's 54 acre field 

prior to burning. The law also clearly requires that prior to 

open field burning any cereal grain acreage, a DEQ field burning 

permit and validation number must be obtained and fees paid pur-

suant to ORS 468.458(2), 468.475(1), 468.480(l)(b) and OAR 

340-26-010(2)(9). Respondent failed to obtain the requisite per-

mit and validation number prior to burning respondent's 54 acre 

field. 

Therefore, the Comission finds a violation of the applicable 

statutes and rules but additionally finds mitigating circumstan-

ces warranting a reduction in the amount of the civil penalty 

imposed. The mitigating circumstances are found by the Commission 

to include the following factors. Respondent acted under 

extreme pressure to burn his fields. He apparently felt there 

was a mistake in the number of acres registered with the Permit 

Agent which could be subsequently rectified. This pressure and 

apparent feeling of a mistake in the number of registered acres 
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leads the Conunission to believe the civil penalty should be 

reduced and mitigated. 

ORDER 

WHEREFORE, IT IS ORDERED AND ADJUDGED that respondent is 

liable for a total civil penalty for $200 and the State of Oregon 

has judgment therefor. 

Dated this 30t.'1 day of August, 1985. ------
·-~ .~\.~!~··•·· -.--~-·· -···· ~ ~. 
Fred Hansen, Director 
For the Environmental Quality Conunission 
Pursuant to OAR 340-11-136(2) 

NOTICE: You are entitled to judicial review of this order. 
Judicial rev.iew may be obtained by filing a petition for 
review within 60 days from the service of this order. 
Judicial review is pursuant to the provisions of 
ORS 183.482, ~ ~· 
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VICTOR ATIYEH 
GOVERNOA 

DEQ-46 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

John Hector, Noise Control Program 

September 27, 1985, EQC Breakfast Agenda 

Citizen Petition Regarding Portland International Airport's 
Noise Impacts During Westerly Departures 

On August 19, 1983, the Environmental Quality Commission approved a noise 
abatement program for Portland International Airport (PDX) pursuant to 
Commission rule "Noise Control Regulations for Airports" (OAR 340-35-045). 
On April 19, 1985, the commission reviewed the status of the PDX noise 
abatement program and approved several amendments to the program. 

On August 30, 1985, the Commission Chairman received a letter and petition 
from residents of Hayden Island, the Columbia Slough and areas of Portland 
on the south bank of the Slough. This letter requests an investigation of 
alleged violations of the PDX noise abatement plan for aircraft departing 
toward the west and creating excessive noise impacts to the petitioners. 

Discussion 

The petitioners listed the following items in support of their position, 
and staff offers comments in response to these items: 

1. The petitioners believe the Department has not adequately responded to 
their complaints. Due to the very limited resources of the 
Department's noise control program, its staff frequently works closely 
with those entities (e.g., industry and government) that have 
personnel specifically assigned to resolve noise problems. We have 
generally found this approach is a better use of resources as it 
resolves problems faster than enforcement action. With respect to 
this issue, the Port of Portland, the proprietor of PDX, has two full
time positions to implement its noise abatement program. The 
Department therefore informs the Port of Portland staff of complaints 
for their response. DEQ monitors the activities of the PDX noise 
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program by direct contact with the Port's noise abatement staff and 
through quarterly PDX noise abatement committee meetings. In 
retrospect, the Department should have informed this complainant of 
our intended action. It will be our future intent to follow this 
course of action. 

2. The petitioners note the Commission-approved PDX abatement program is 
enforceable and that the Department should investigate the petitioners 
claims that the program is not being met as they are experiencing 
aircraft overflights during westerly departures. 

The noise program approved by the Commission in August 1983 included 
the following procedure for westerly departures of air carrier, 
business, and military jet aircraft: 

If departing on Runway 28R or 28L (take-off to the west), 
maintain the initial runway heading (279 degrees) for a distance 
of 8 (nautical) miles or until reaching an altitude of 6,000 
feet, whichever occurs first, before turning on course. 

On January 1, 1985, a new navigational aid (VOR/DME) was added to the 
airport. This device is located between the two parallel runways and 
west of the crosswind runway (see attached map). The purpose of the 
VOR/DME is to allow pilots to more precisely follow the departure and 
arrival tracks as the influence of winds can dramatically affect the 
aircraft track over the ground when compass headings only are used. 
The VOR/DME also provides the pilot information on the distance the 
aircraft is from the airport, thus establishing the authorized turn 
point required in the abatement plan. 

Subsequent to the installation of the VOR/DME navigational aid, the 
westerly departure procedure was slightly amended to take advantage of 
this new device. Instead of following the 279 degree runway heading, 
aircraft were directed to turn to a 276 degree radio signal being 
transmitted from the VOR/DME navigational aid that is located between 
the runways. As most aircraft departing toward the west use the south 
runway (28 Left), the pilot flying the VOR 276 degree track turns 
right to intercept this radio signal. These traces are shown on the 
attached map. This amendment to the plan was accepted by the 
Commission in its April 1985 review. 

The Department agrees with the petitioners that it is responsible to 
ensure the Port of Portland is implementing the PDX noise abatement 
program within the terms of the approval by the Commission. The 
claims of lack of compliance with the departure procedure are 
addressed in items 4 and 5, below. 

3. The petitioners have submitted noise level data contained in the 1985 
PDX noise abatement program annual report as evidence of excessive 
noise in their residential areas. 
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The Department agrees that aircraft noise levels in this area are 
excessive. All of Hayden and Tomahawk Islands lie within the Ldn 65 
decibel (dB) contour and portions of these islands are within the Ldn 
70 dB contour. The Department and most authorities agree that 
residential uses are not generally compatible within the Ldn 65 dB 
contour. In order to limit future non-compatible development in these 
areas, Multnomah County adopted an ordinance that prohibits additional 
residential zoning within the Ldn 65 dB contour. New homes built on 
currently zoned residential land in noise impacted areas must add 
sound insulation to somewhat reduce interior noise levels. However, 
it might be concluded that residential uses will never be compatible 
with the current noise levels experienced on Hayden and Tomahawk 
Islands. 

The Department has not duplicated the noise monitoring data submitted 
by the petitioners. However, this data appears to be similar to that 
measured by the Department in August 1979 on Hayden Island. Since 
that time two major events have affected the noise emission levels of 
individual aircraft. First, in 1977 the Federal Aviation Administra
tion (FAA) approved rules to quiet the existing commercial aircraft 
fleet. By mid-1979 the fleet was approximately 35 percent compliant 
with these standards. At this time PDX estimates its fleet is 
approximately 90 percent compliant. Second, the air guard (Oregon 
Air National Guard) replaced its fleet of F-101 aircraft with F-4C 
aircraft in mid-1980. Special departure procedures developed by the 
air guard show that no significant increase of noise levels would 
result in this replacement. New measurements by Department staff 
could be taken to somewhat evaluate any significant changes between 
this time and mid-1979. 

4. The petitioners claim the Port of Portland has admitted that full 
compliance with the abatement plan is not being met. 

At the PDX noise abatement advisory committee meeting held May 21, 
1985, one of the petitioners (Richardson) presented the concerns of 
the community. At that time the Port of Portland estimated 
approximately 40 percent of the aircraft were over the river during 
westerly departures. The Port staff explained that this rate would 
increase after the new departure procedure was published and pilots 
became familiar with the procedure. By May 31, 1985, the new 
procedure was approved by the Federal Aviation Administration and 
published. A copy of the published noise abatement departure 
procedure is attached. At this time the PDX noise abatement staff 
believe an average of 60 percent of the westerly departing aircraft 
are over the river. A typical observation taken on August 28, 1985, 
found 72 percent were over the river, 13 percent over land south of 
the river and 15 percent over land north of the river. Therefore, the 
Port of Portland has demonstrated improvement in this departure 
procedure and further improvement is projected. 
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In order to improve this departure procedure, and to also address 
noise issues affecting residents of the Blue Lake area located east of 
PDX, the Port's noise abatement officer met with the chief pilots of 
the major airlines on July 31, 1985. The Port has and appears to 
continue to work through several associations representing pilots and 
airlines to assist the implementation of the noise abatement program. 
These groups include the Airline Pilots Association and the Air 
Transport Association (commercial carriers). 

The Port of Portland's next step to improve this departure procedure 
is to add a large sign instructing pilots of the noise abatement 
procedure as a final reminder to the pilot of the published procedure. 
Initially a sign will be placed at the taxiway of Runway 28 Left, as 
most westerly departures use this runway. The Port expects this sign 
to be placed by late-September, 1985. 

Further improvements might be accomplished through the further 
modification of the published departure procedure. However, any 
changes to clarify this procedure would likely need approval of FAA 
and, therefore, could likely require several months of time to 
negotiate and process any requests. 

5. The petitioners appear to believe that the Port of Portland is not 
committed to further reduce overflights of their residential areas. 

The Commission approved PDX abatement program does not specify that 
all westerly departing aircraft will always avoid the residential 
areas of the petitioners. The departure procedure was designed to 
place aircraft at the center of the river channel. However, a number 
of factors influence the actual position of the aircraft when flying 
this procedure. The VOR/DME radio transmitter has an allowable error 
factor of approximately one degree. The aircraft VOR/DME radio 
receiver has an allowable error of four to six degrees. Both pilots 
and autopilots have error factors. Naturally, these errors can become 
cumulative and significant deviations from the ideal flight path will 
occur although all procedures are being followed. Staff calculated 
that an error of less than four degrees deviation from the VOR/DME 
navigational aid path could place aircraft over residential areas of 
Hayden Island. It may therefore be concluded that the petitioners 
will never find all departing aircraft flying a course directly down 
the center of the river channel. 

6. The petitioners are also concerned of possible air pollution and 
aircraft crash hazards when residential areas are overflown. The 
Department's air quality staff do not believe air pollution is an 
issue at this location. Air safety is not a responsibility of the 
Department; however, these residential areas are far removed from the 
PDX clear zones required for crash safety. 
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Summary 

The following facts are offered: 

1. The intent of the PDX noise abatement program is to keep aircraft over 
the Columbia River during westerly departures. 

2. The Port of Portland has been able to reduce the number of departing 
aircraft that fly over Hayden and Tomahawk Islands using a variety of 
techniques since the approval of the noise abatement program. 

3. Noise levels on Hayden and Tomahawk Islands are not compatible with 
residential uses. Slight adjustments of the flight tracks will not 
measurably reduce average noise levels at these locations. 

4. Staff believes the Port of Portland is committed to reduce the number 
of residential overflights to the greatest extent practicable. How
ever, it is not possible under current technology, to ensure that no 
aircraft will fly over Hayden or Tomahawk Islands. 

5. Department staff monitors the activity and compliance of the PDX noise 
program and we believe reasonable progress is being made to meet the 
intent of the plan. Based on the information gathered at this time, 
it does not appear that enforcement action is warranted due to the 
westerly departures from PDX. 

Recommendation 

Staff recommends the Commission concur with the following: 

a) Noise monitoring by the Department will be conducted to determine 
whether noise levels have increased on Hayden Island since the 
approval of the PDX noise abatement program. 

b) Department staff will also conduct periodic visual observation surveys 
of westerly departure procedures. 

c) The Department will review the results of its noise monitoring and 
visual surveys with the Port of Portland to assess whether sufficient 
efforts are being continued to meet the intent of the noise abatement 
plan's westerly departure procedure. 

AS1754 

Attachments 
1. Goldsmith/Richardson Letter dated August 27, 1985 
2. PDX Map 
3. FAA Departure Procedure 



August 27, 1985 

Mr. James E. Peterson 
Chairman 
Oregon Environmental Quality Commission 
835 NW Bond Street 
Bend, Oregon 97701 

Dear Mr. Peterson: 

Attachment 1 
September 27, 1985 
EOC Breakfast Agenda 

Transmitted herewith, please find petitions signed by some 255 residents 
impacted by excessive noise of westerly departing aircraft from Portland 
International Airport. · 

The petitions are self-explanatory. While they are directed to the Port 
of Portland, because it is responsible for PIA and the latter's implementation 
of its 1983 Noise Abatement Plan, they are being sent to your Commission 
because of its dominant authority over the adverse conditions of environmental 
quality involved. 

For your information, and in further support of the justification of these 
petitions, we offer the following: 

1. Inquiries for assistance from the local DEQ office over a period 
of time have brought no investigation. A most recent phone · 
inquiry detailing the problem to the DEQ resulted in no DEQ 
response, rather, a detailed response by the Port of Portland 
was made to the DEQ inquiry. (Copy of letter 7/29/85 attached 
hereto.) 

2. The following is from "EQC Adenda Item H", dated August 19, 1983, 
Page 3: 

"Upon approval of the Plan, the abatement 
program shall have the force and effect of 
an order of the Commission. The Commission 
may also direct the Department to undertake 
such activity necessary to ensure compliance 
with the terms of ·its order." 
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Page 15: 

"4. Approva 1 of this program and these 
conditions is an order of the Commission and 
is enforceable pursuant to OAR 340-12-052." 

In view of the above, we are perplexed at the DEQ's failure to 
investigate our complaints and their deferring response to the 
perpetrating source, the Portland International Airport. 

This Port letter states that "we have used all of our authority 
and influence to not only implement the Plan, but to improve upon 
procedures that were recommended." If this is true, then the 
authority and influence of your Commission is needed to authenticate 
their implementation, as well as arbitrate their expressed accomp-
1 ishments against the continued over-flights experience by the 
impacted residents. 

3. Data from PIA Noise Abatement Plan, Annual Report 1985, discussed 
in a May 1985 meeting of the PIA Commission (five months after 
activation of their VOR/DME) substantiates the continued excess in 
noise, duration and frequency of noise impact on local neighbor
hoods. (See Table B, Monitoring Data from the Plan, Annual Report 
1985, attached hereto.) 

4. To reporter Gordon Oliver (article in Sunday Oregonian, August 
4, 1985), John Newell is quoted: "Newell admitted, however, that 
up to forty·percent of commercial pilots did not observe designated 
routes over the Columbia River that were established to keep noise 
away from populated areas." Article further quotes Newell: "He 
estimated that an average of 100 airplanes used the westerly 
runway each day." 

These PIA statements confirm that the plan in this regard is being 
only sixty percent implemented. It further establishes that some 
forty aircraft per day are causing excessive noise impact, and 
many of these impacts are at night, during sleeping hours when the 
consequences of the impact are most severe; a very consequential 
corruption of the quality of the environment of those impacted. 
(Copy of the Oregonian article attached hereto.) 

5. As a justification for this forty percent deficiency in conformance 
with the Plan, Newell is quoted: "He said some pilots were not 
regular users of the airport and were unaware of the routes, while 
others were diverted by adverse weather conditions." Fami 1 i ari
zation of first-time pilots would be critical responsibility of all 
major airports; failure of such pilots to be aware of any airport's 
flight routes (including local noise-abatement requirement routes) 
would invite disaster. As for adverse weather, such does not 
occur in the Portland area during the summer months with any 
measurable significance or duration to impact a deficiency of this 
forty percent magnitude. 
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Please consider the following: The aircraft are, by their nature, 
the source of the noise; their flight patterns are reasonably 
adjustable. The land areas and their residents are fixed. ls it 
not reasonable that the first, and. foremost, most fundamental and 
critical priority in the implementation of an aircraft noise 
abatement plan be the establishment and regimentation of the most 
noise abating aircraft flight patterns? 

In this regard, the PIA is blessed with the exceptional opportunity 
of having the Columbia River as a natural uninhabited flyway for 
departing and arriving flights. The closer flight patterns can be 
to the center of the river, the less impact on adjacent land areas, 
the less discomfort to residents, the fewer complaints, the more 
limited the areas subjected to land use restrictions, building code 
restrictions and residential sale disclaimers. All these restric
tions and 1 imitations of the use and enjoyment of the othen~ise 
uniquely advantaged land areas involved cannot justly be applied 
without clear, precise and controlled PIA flight patterns. Nor can 
reliable noise contour maps be drawn. 

And the Port admits to a forty percent deficiency in com pl i a nee 
with the Plan's specified westerly departures after having used 
"all of our authority and influence to not only implement the 
P1an, but to improve upon the procedures recommended." That is 
their position, their conclusion, their solution to our continuing 
excessive aircraft noise impact problem. 

6. Another important aspect of this matter, a part of which would 
concern your Commission, is that of public health and safety. The 
spent aircraft fuel that forty aircraft a day spread over the decks, 
outdoor furniture, etc., and. introduce to the lungs by direct 
over-flights, would be much more healthily dispersed over the wide 
Columbia. And, should an aircraft malfunction and crash, such event 
over and into the Columbia would limit the disaster to the aircraft 
and its occupants. Should it happen to one of the forty errant 
flights over our populated land areas, the disaster would likely 
include a number of mobile homes, or houseboats, or condominiums, 
or homes, or one of the major motels, or Jantzen Beach Center, 
thus creating a catastrophe. And if the aircraft should not be 
in the prescribed flight pattern, official accounting of serious 
consequences would appear to be justified. 

In conclusion, in the July 29, 1985 letter from the Port's John Ne~1el l to 
Charles Richardson, Newell describes in paragraph two the prescribed and 
improved flight pattern for westerly departing atrcraft, concluding: "This 
course, when flown, places the aircraft near thP. center of the Columbia 
River." 

We commend the Port for this effort. This course would negate further 
complaints. The problem lies between the written prescription and the 
reality: Aircraft are rarely to be found arriving or departing utilizing 
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the center of the Columbia, and even the Port admits to a sixty percent 
conformance, or forty aircraft per day being off course. 

The attached petitions represent a portion of the residents impacted; 
sufficient, we feel, to constitute a worthy appeal for the involvement of 
your Commission. These petitions and the accompanying data and observations 
are in support of our request for an in-depth, on site, investigation into 
this matter, free and independent from the power and influence of the Port 
of Portland. 

Thank you for your consideration. We anxiously await your response. 

Submitted by: 

Gerson Goldsmith 
525 N. Hayden Bay Drive 
Portland, Oregon 97217 

Charle D. Richardson 
255 N. Lotus Beach Drive 
Portland, Oregon 97217 

Enclosures: Copies of Petition with 255 signatures 
(originals available) 

ct: Oregon Environmental Comission Commissioners: 

Arno Denecke, Vice-Chairman, 3890 Dakota Road, S.E., Salem OR 97302 
Mary Bishop, 01520 SW Mary Failing Dr., Portland OR 97219 
Wallace Brill, 75 Lozier Lane, Medford OR 97501 
Sonia Buist, Oregon Health Sciences University, Room 20, 52 Baird 

Hall, 3181 SW Jackson Park Road, Portland OR 97201 

Neighborhood Associations: 

Dee Sholkoff Griffen, Riverhouse Assn., 456 N. Hayden Bay Drive 
Bob Hungerford, Marina Riverhouse Assn., 704 N. Tomahawk Island Dr. 
Carl Fisher, Hayden Bay Marina flomeowners Assn., 215 N. Lotus Beach Dr. 
Stan Scrivner, Riverhouse East Condo Association, 406 N. Hayden Bay Dr. 
Mike Goldsmith, Hayden Bay Condos, 525 N. Tomahawk Island Dr. 
Doug _l<_<ll11P_er, Hayden Island Homeo~mers and Renters Assn., 2361 N. Menzies Ct. 



0 Port of Portland 
Box 3529 Portland, Oregon 97208 
5031231-5000 
TWX 910-464-6151 

July 29, 1985 

Mr. Charles Richardson 
255 N. Lotus Beach Drive 
Portland OR 97217 

Dear Charlie: 

I am writing in response to your July 12 complaint to the Department 
of Environmental Quality (DEQ) concerning the Port not complying with 
provisions of the Airport's Noise Abatement Plan. 

Let me assure you that we have used all of our authority and influence 
to not only implement the Plan, but to improve upon the procedures 
that were recommended. As an example, for west departures, the Plan 
states, "Maintain initial runway heading for a distance of 8 miles•, 
Even under ideal conditions, an aircraft flying this pattern will 
still be along the north bank of Hayden Island. With installation of 
the navigational aid (VOR/DME), we changed that procedure to 
"intercept and fly the 276 degree radial." This course, when flown, 
places the aircraft near the center of the Columbia River. 

Yes, some aircraft are still overflying Hayden Island. However, since 
implementation of the VOR/DI~E procedures in January, 1985, we have 
seen a gradual increase in the percentage of aircraft turning to 
intercept a course over the river. We expect this percentage to grow 
in the coming months. 

The Noise Abatement Plan does not address fuel conservation as you 
have suggested, In fact, to fly the prescribed noise abatement 
procedures, has added an estimated $2 million to airline operating 
costs. Additionally, the Plan does not restrict operations at night 
or during the early morning hours 1 however, market demand has limited 
the number of operations during those noise sensitive hours. 

Po1·1 ~I Por\land Offices 1oC"ated in Portland. Oregon. u S.A .. Boise. Idaho. Chicago. Illinois, New York, N.Y .. 
v..1ash1ng1on. D.C .. Hong r\c",g. Manila. Seoul, Singa00re. Sydney. Taipei. Tokyo. Henley-on-Thames, Engla:id 



Mr. Charles Richardson 
July 29, 1985 
Page 1002 

In closing, let me again assure you that we are meeting our 
commitments to implement and support the Portland International 
Airport Noise Abatement Plan. We also are continuing to seek 
solutions to the noise concerns of Hayden Island residents. However, 
please understand that even with the aircraft on a track up the middle 
of the river, the noise levels impacting Hayden Island will remain 
significantly high. 

Sincerely, 

~~e~e:;~ 
Noise Abatement Officer 

cc: John Hector, DEQ 

0096N 



TABLE B 

The following cont;;ined in ?IA Noise Abatement Plan 
AP.nual Report 1985 

MONITORING DATA 
Site I of Threshold Max Ave Ave Tillie Ave. Comments 

slngle dBA dBA I.Max Above LEQ 
events Thre.shold 

la '(.,.,, ,, ..... 4- 38 65 85.3 79 .6 22.2 63.5 West -departures 
lb 15 65 90. 2 78.2 24.7 66.9 .. 
3a 63 65 88.0 74.9 36.3 64.3 East departures 
3b 29 65 88.3 79.3 26.1 62.8 .. 

!= 171 65 102.1 82.4 35.5 71.4 West departures 
56 65 99.8 82 .1 ~ 68.1 " 

9 70 92.S 87.8 35.2 71.2 ft 

4d 12 60 76.2 69.4 24.4 
56.0 ___ -- ··-· -

4e 15 65 92.0 77. 2 30.3 62.4 " 
Sa 26 60 77 .o 70.0 35.2 58.8 Cross Wind Dep. 
5b 16 65 96.2 84.7 30.4 72.9 " 
6a 36 65 95.7 78.7 35.7 58.5 East departures 
6b 31 60 91.3 74.6 22.7 60.6 East arrivals 
6c 46 60 96.8 12.3 23.4 64.7 East departures 
6d 75 60 97.2 75.0 23.7 63.0 " 
7a 140 65 98.2 79.l 28.6 66.l " 
7b 11 65 98.2 78.6 16 .s 64.3 " 
11 9 55 69.8 64.3 19 .o 49.0 West departures 

l 
SrNk~ ((..i Ntt.• 

4s - N. Hayden Island Drive (E. of Red Lion) 
4b - N. Tomahawk Island nM. ve 
4c - N. Lotus Beach Drive 

(Observation: West departures most preva:lent departure 
in late spring, summer and early fall when N.w. winds 
prevail and when lrl.ndows are open and residents are 
frem:ently outdde, thus maximizing aircrsft noise 
impact at all hours. 
J..:ri.ng ther.e same ;ieri.ods clear weather optimizes 
Vis-~al flyinr cf aircrai't over the wide, unpopulated 
Cokl".°:'l a River.) 
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"-Continuing airport noi$e ra,hkles _island'~,res~dents_ . 
"" Dy GORDON OLIVER Chnrles RichanOOn. o. member of the home-; over his home. "'They're Ier the place."" ulaud "&""CU. He said some pilots were oot regu- unnecesauy shortcutll ud should be reqt 1 

stn.Onpiai _. ' owners association committee representing the Ri£hArdson said the oise problem was ler users of the a1rport and were unaware of to remtdn in the river flight path. 1 1• Hayden Is.1and residents haw: begun dttulat- Hayden Bay Marina Homeowners Association, worse during periods westerly v.·inch', the Toutes, while others were diverted by Col. Wilfred Unverrlcht. base support: • 
Ing petitions asking the Port of Port1lttd to put Including summer llKlnthlf; cause planes must edverse weather conditil)ns. . . . ' qer at the Air National Guard Base In Po~ 
its 19&3 &frport noise-abatement plan into takeoffintot.btwind. ThePortofPortl.andisworldngonnewpro- said he believed the bMe had been ~u!. 
effect. but a Port official ea.Id the agency "It's very difficult tQ However, John N' ell, tbe Port's grams to Inform piiotc of tbe airport In implementlng the Port's nois.e-a.bate~ent 

_lllre¢1 had d.Q;le tn.. . _ noise-nbatement officer fi_d the noise-rednc- noiJ!e..abatanent program, and Newell recently plan. "We've lie!n able to~ tow~ the 
Petition!onnsliaveb0..""1tn01embmal get every nlane on a lion plan wos olrw!y i.¥tect and had even met with chief pilots from olrlin .. •aivJiig l'ortoom<Oupwlth,"besa!tl. '. ; 

the Hayden bland Hmneowuers AssodatioJi t-'1 
bten modified to improve eOOditiol'.lS o.n Hayden Portland ro discuss the uoise probJl;ml. He coh.- Uoverricht ilid ev~ a. slight drift b)'l llr-

CommiU.. l<Jr dlstnllution,. with copi.·" deHv- naITQW path OVer -Island. He said the rn~oi--gnificut gtep In ceded the problem.wool¢ .. aotbeeasy!DJO!ve. craft during,blgb wmde could effectl"'1:: 
,:: .em!. to the_Pwt of Portllmd, the East Cohm!.. bla. . .U.,;.,. • "'. 1 . ::- curbing no!se problems in Jimumy when "it'c not like ~~ a car,...- he scld. Ts levels over ~yden Island and otba Jltl 

_ N!ljhborilood Amoc!ati ... -... an. d va.-ioos dty offi- U IC' nver • ,. ~: the Port AC!julml a $200, aircr1ft guidal!Ct very. - ID g<t G:<•J,!1:. on a narn>w .,..._ He P""'1cled conthlulng. noise !t"""' 
.. ~ .~ ' · .. , · +·; . ~. ·. '·: ' · ·· ·,- 1Ystem to direct pilots 011 designq.ted couree path over the rlver.~.~ . that an a~- ov.::r. part '1-the Island beq~ o! its 1-

.:~ ~ netr;icmmteaJ.hattbePcrt'a~to: . .- ~ t -·. wtthln25milesofthe. :· i· ~ . ap,ofl001irp~_;se1~~esterlynm~ imitytotbf~rt'swesterlyrunway_ l~ 
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,_, .... _men£ plan on Portlmd 1Dten:l.8tioml Airport's fllg.ht pat.s dep(gn,il.~E!d in the Port·•. New_ell !d.mitted, he er, ~ up to «l 'Alr-craft fro~ .the Ore&on. "'. ir Nall~nal land :ii: when they were. over ttie nver. I·_ '. - . 
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PETITION July, 1985 

We, the undersigned, petition the Pnrt of Portland to immediately imple
ment and enforce that portion of Portland International Airport's noise 
Abatement Plan which reads: (aircraft) "If departing on Runway 28R or 28L 
(take-off to the west) maintain the initial run~_headjn~ for a distance 
of 8 miles or until reaching ~n altitude of 6,0()0Hfeet, w ichever occurs 
first, before turning on course". 

Failure of the Port to implement this critical specification of 'its Noise 
Abatement Plan (now two years old) results in westerly departing aircraft 
over-flying, with great frequency, the densely populated areas on Hayden 
Island, the Columbia Slough and areas of Portland southerly adjacent to the 
Slough. Such disregard for the plan's westerly departure route, causes ex
cessive and unnecessary noise impact on these areas, as the requirement of 
the $300,00C PIA Noise Abatement Plan anticipated. 

The publicized and promised relief via the activation of the VOR/OME at PIA 
in December 1984 has to date been meaningless. lhis brought the Port's in
vestmen.t in Plan and special equipment to $500,000.00. The results for our 
areas? Only .the Port prompted passage of a county ordinance with restric
tive land use, zoning, building and insulation requirements, but NO AIRCRAFT 
NOISE ABATEMENT! 

By the Port's own measurements (Noise Abatement Plan Annual Report '85), our 
area's noise impact exceeds human tolerance thresholds in some instances by 
over 50%. This impact is further enhanced by increasing occurances of night
time, sleeping hours, low flying aircraft. A City of Portland, Bureau of Plan
ning report, April, 1985, cites a number of leading authorities who find ex
cesses of such noise tolerence thresholds (65 DBA) as "causing potential ad
verse psychological or physiological effects". 

Since implementation of the prescribed noise-abating westerly flight pattern 
is a matter of the Port directing and requiring aircraft conformance with this 
portion of the Plan; since there is no danger or discomfort to such aircraft, 
crews or passengers; since conformance has iimnediate and lasting benefit to 
people and land use in the areas presently adversly impacted, we ask the Port 
to immediately initiate implementation of the above requirement of it's own · 
Noise Abatement Impact Pl an of 1983. 

Residents of Noise Impacted Area: 

Name Address 

o/;1 y~ :.Z JJ.' "U/ Ul-L.t.kVL 
.KJ~u 

I,:<,::! 71 7l c.c:j_.wl ArrV ,,{(....,.,. 
- '5.4/l?L- - ' 

/.;{;(~/ //. ;J,1~~ 
;.:::._3s-1 )71!1-w.J..P/~ Li,' 
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PORTLAND, OREG 

PORTLAND INTL 

RIVER ONE DEPARTURE (RIVR1.HDR)(VECTOR) 
TAKE-OFF 
Rwys 10L/R: Turn LEFT, Intercept and proceed via 
Hood A-085, OEXPECT rodtir vector$ to aoeJgned 
route. MAINTAIN 12000' or a:uilgnod ol\ltudo. 
EXPECT fllod allltude/fllght level 5 mlnutoo after 
departure. 
Rwyo 26L./R: lnlorcept ond proceed via Hood fi .. 278, 
©~_radar vectoro to aaolgned route. 
MAINTAIN 13000' or esolgned al\ltudo, EXPECT 
!lied ollltude/fllghl level 5 minutes aftefClapaf"lure. 

f"D.El'HRATA~ 
I <tt>l 12.6 EPH 0 

N47 22.7 Wl19 25.4 

f"D.ASTOR)A:::l 
41 <~1114 .. 9. f\ST g 

• N46 09.7 W123 52.7 JoPORTLAND=-t 

"• ~/I <~1116.6 Pq,)£ I 
© ~ 

4 
o 1Hs '44.9 Wi22'35.4 

~ 
_r;;TlrE OALLES·:i 

<?6'o- Portl~d Intl ~.J,;--1 !~llJ.2:~ .. q~.S I~ 
~ O& 

0 
~ N45 42.0 W121 06.0 

~ ~--.._Q . ~ \ No••;.;.,.• PENDLETON 

,-N•WDERG:::i lo":':HOOD=u ~>114.7 PD)l 
l (~Jl 17 .4 u~.G I \ (T) ]J.1 :..~. ~.P.R ll N45 .·~;;·w\i's 56.3 
1Ms·21.iW12rss.6 N4s ss_6 w122 36.3 

r;;-:NEWPORT :::0 
"'--i ,r., lJL 1-.0fiE.1 

· N44 34.5 Wl24 03.6 

~ ..___r;;-;-EUGENE--::! 
~- 1,r.,1.17.~9-~~G I 

H44 01.3 W123 13.3 

~•oRrn "'"°Hj 0

) !~~;.: ~T~T.~.o 
ROSEBURGilll 

~:~~·~-,.f,~·, 

CtfANGES: Now d>ert, 

MEDFORD::l 

(~!1J_3..:6. Q.~D B 
N42 28.8 W122 54.7 

N 

~ 
NOT TO SCALE 

r-;;-:REDMONO~ 

1 ""l.lJ.§ .. RPJll D 
NH 15.2 W121 18.1 

~KIMBERL Y::::l 
I '"'1.\5~~ !MB I 
t«<t 38.9 Wl 19 42.6 

LOST COMMUNICATIONS PROCEDURE ONLY 
If no contact with ATC upon leaving 3000', 
continue cllmb lo assigned eltltude. Proceed 
direct to the Portland VORTAC, thence vlo. 
assigned route. 

@ 190~ J£PP£SEN SANOHISON, INC. 
Al.l RJG«rs RESEllY£0 

Attachment 3 
September 27, 1985 
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' • ST A TE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Memorandum 

To: Environmental Quality Commission 

erom' Coro> "'"""°""'°~ 
Subject: Future Meeting Date 

Date: 9/25/85 

Your next scheduled meeting is November 22 in Eugene. 

To try to avoid_ holding a meeting, or preparing staff 
reports over the December holidays, we proposed one of 
the following dates for the first meeting of 1986: 

January 24 

January 31 

February 7 

After you decide on one of the above dates, we'll propose 
a schedule for the rest of the year at your November 
meeting. 

1905 1986 

JANUARY JULY JANUARY JULY 
s M T w T F s s M T w T F s s M T w T F s s M T w T F s 

1 2 3 4 1 2 3 4 5 
' 2 3 4 5 1 2 3 4 5 6 5 6 7 a 9 10 11 6 7 a 9 10 11 12 6 7 a 9 10 11 12 7 8 9 10 11 12 13 12 13 14 15 16 17 16 13 14 15 16 17 !8 19 •3 1415161718 19 14 15 16 17 18 19 20 

20 2122232425 26 21 22 23 24 25 26 27 ,g 20 21 22 2ar~2s 20 21 22 23 24 25 26 

27 28293031 28 29 30 31 262728293(31 27 29 29 30 31 

FEORUARY AUGUST F€0RUARY AUGUST 
s M T w T F s s M T w T F s s M T w T F s s M T w T F s 

1 2 ' 2 3 1 1 2 
3 4 5 6 7 a 9 4 5 6 7 8 9 10 2 3 4 5 a 7 8 3 4 5 6 7 8 g 
10 11 12 13 14 15 16 11 12 13 14 15 16 17 9 10 I 1 12 13 14 15 10 11 12 13 14 15 16 
17 18 19202122 23 18 19 20 21 22 23 24 16 17 18 19 20 21 22 17 18 1920212223 
24 25 26 27 28 25 26 27 28 29 30 31 23 24 25 28 27 28 24 25 28 27 28 29 30 

31 

MAP.CH SEPTEMllER MARCH SEPTEMllER 
5 M T w T F s s M T w T F s s M T w T F s s M T w T F s 

1 2 1 2 3 4 5 6 7 1 1 2 3 4 5 8 
3 4 5 6 7 a 9 8 9 10 11 12 13 " 

2 3 4 5 ~8 7 8 9 10 11 12 13 
10 11 12 13 14 15 16 15 1617181920 21 9 10 11 12 1 14 15 14 15 16 17 18 19 20 
17 16 19 20 21 22 23 22 23 24 25 26 27 28 16 \1 18 19 20 1 22 21 22 23 24 25 26, 27 
24 25 26 27 28 29 30 29 30 23 24 25 26 27 28 29 28 29 30 
31 30 31 

APRIL OCTOOER APRIL OCTOOER 
s M T w T F s s M T w T F s s M T w T F s s M T w T F s 

' 2 3 4 5 6 1 2 3 4 5 1 2 3 4 5 I 2 3 4 
7 8 9 10 \1 12 13 6 7 8 9 10 11 12 6 7 8 9 10 11 12 5 6 7 a 9 10 11 

" 15 16 17 18 19 20 13 14 15 16 17 18 19 13 14 15 16 1~19 12 13 14 15 16 17 18 
21 22 23 24 25 26 27 20 21 22 23 24 25 26 20 21 22 23 2 25 26 19 20 21 22 23 24 25 
28 29 30 27 28 29 30 31 27282930 26 27 28 29 30 31 

MAY NOV€MllER MAY NOVEMllER 
s M T w T F s s M T w T F s s M T w T F s s M T w T F s 

1 2 3 4 1 2 1 2 3 1 
5 6 7 8 9 10 11 3 4 5 6 7 8 9 4 5 6 7 8 9 10 2 3 4 5 6 7 a 
'2 13 14 15 16 17 18 •O 11 12 !3 14 15 " 11 12 13 14 15 16 17 9 10 11 12 13 14 15 
19 20 21222324 25 17 18 19 20 21 22 23 18 19 20 21222324 " 17 1819202122 
26 27 28293031 24 25262728 29 30 25 26 27 28293031 23 24 25 26 27 26 29 

30 

JUNE DECEMllER JUNE DECEMOER 
s M T w T F s s M T w T F s s M ~V:~(~~ s M T w T F s 

1 ' 2 3 4 5 6 ' 
1 2 1 2 3 4 s 6 

2 3 4 s 6 7 8 8 9 10 , 1 12 13 " 8 9 10 11 121· 14 7 8 9 10 11 12 13 
9 •O 11 12 13 14 15 15 161718192021 15 16 17 18 19 20 21 14 15 16 17 18 19 20 

16 17 18 19 20 21 22 22 23 24 25 26 27 28 22 23 24 25 26 27 28 21 22 23 24 25 26 27 
23 24 2S 26 27 28 29 29 30 31 29 30 28293031 
30 



DEQ-4 

ST A TE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Memorandum 

To: 

From: 

Subject: 

Environrrental Qual~ Commission 

Carol Splettstaszer~ 

Written Testirrony - Item Q 

Date: 9/20/85 

Attached is additional written testirrony on the water quality nutrient 
standards - item Q. 

cc: Fred Hansen 
Hal Sawyer 
Michael Huston 
Arnold Silver 



Unified Sewerage Agency of Washington County 
150 N. First Avenue 
Hillsboro, Oregon 97124 
503 64 8 - 8621 

September 11, 1985 

JAMES E PETERSEN CHAIRMAN 
ENVIRONMENTAL QUALITY COMMISSION 
PO BOX 1760 
PORTLAND OR 97207 

Dear Mr. Petersen: 

It is my understanding that the Environmental Quality Commission 
may consider the establishment of nutrient limits for the waters of 
the state of Oregon at their meeting on September 27, 1985. Given 
that understanding, I wish to express my concerns regarding certain 
impacts that could result from the establishment of such standards. 

The Unified Sewerage Agency of Washington County recently completed 
an update of its Master Sewerage Plan at a cost of approximately 
$460,000. Eighteen months were spent in the development of this 
plan to address all aspects of sanitary sewerage requirements over 
the next twenty-year period. The plan was developed on the basis 
of the effluent standards and criteria currently in effect with 
input from DEQ, Lake Oswego and the public. Any change in those 
standards or the addition of standards could have a devastating 
effect on the effluent disposal portion of the plan and may well 
require a complete reevaluation of that element of the study. 

Certain individuals have proposed the establishment of standards in 
the Tualatin River for nutrients that could very well result in a 
crippling effect on the economic development of Washington County 
through limited sewer connections. Furthermore such standards would 
also place a tremendous burden on the agricultural community of the 
County as well as cities and communities who have responsibility 
for storm water discharge. 

Finally if standards are established pursuant to the Environmental 
Protection Agency guidelines it may well be found that that 
standard is not achievable because background levels may be at or 
higher than the standard. In my view it is extremely important 
that your Commission be fully aware of the impacts prior to 
establishing any standards. 



James E. Petersen, Chairman 
Page 2 
September 12, 1985 

The Unified Sewerage Agency provides one of the highest degrees of 
treatment of any sewerage facility in the state of Oregon. The 
Agency recognizes the importance of maintaining acceptable water 
quality in the Tualatin River and will cooperate to that end. 

In summary I strongly urge your commission to carefully consider 
this issue prior to taking any official action. I also request 
that this correspondence be placed in the hearing record. 

Sincerely, 

Wes Myllenbeck, Chairman 
Board of County Commissioners 

vr 



Northwest Environmental Defense Center 
10015 S.W. Terwilliger Blvd., Portland, Oregon 97219 
(503) 244-1181 ext.707 

Environmental Qua! lty Commission 
522 SW Fl fth Avenue 
Portland, OR 97201 

Dear Commissioner: 

September 19, 1985 

At the September 27 meeting of the EQC, NEDC Intends to bring again 
before you our request for adoption of Interim rules for certification of 
federally I lcensed projects under section 401 of the federal Clean Water 
Act. We w 11 I br l ng th Is request for the fa I I ow Ing three reasons: 

First, DEQ has moved to dismiss our cross-petition for judicial 
review of the Benham Fal Is 401 decision In the Oregon Court of Appeals. 
DEQ claims that the question raised In our cross-petition Is moot, that 
NEDC has no stand Ing before the court, and that In any event there Is no 
controversy between NEDC and EQC. Thus, we are be Ing den I ed by DEQ the 
on I y forum wh I ch EQC had prev I ous I y a I I owed us to reso Ive the l ssue we 
presented to you many long months ago. 

Second, the enclosed letter from US EPA and federal regulations for 
water qua! lty standards under section 303Cc)(2) of the federal Clean 
Water Act make abundant I y c I ear that our content I on has been correct -
des I gnated uses are a necessary component of Oregon's federa I I y approved 
water quality standards and DEQ/EQC shou Id Include an eva I uation of 
Impact on those uses In the 401 certification of comp I lance with section 
303. 

Finally, recent action by the Energy Fae! I lty Siting Councl I and the 
Water Po I Icy Rev I ew Board make c I ear that the fate of the proposed Sa It 
Caves hydroe I ectr I c project w I I I be dee I ded by the state of Oregon so I e I y 
on the basis of the 401 certification or denial by DEQ and EQC. To mini
mize the confusion of further I ltlgatlon of this project and the proce
dura I concerns NEDC and others have ra I sed, there shou Id be ru I es for the 
401 process and these ru I es shou I d Incorporate the f u I I def l n I ti on and 
meaning of water qua I lty standards under section 303(c)(2) of the federal 
CI ean Water Act. 



After a comp I ete pub I i c not If I cat I on and hear I ngs process, DEQ 
presented proposed rules for 401 certification to EQC on January 25, 
1985. NEDC at that time presented amendments to those proposed rules 
which would Incorporate the necessary consideration of designated benefl
clal uses Into the 401 evaluation and decision making process. Those 
January rules, with the NEDC amendments, remain adequate as a clearly 
understood process for deciding the Salt Caves project and for the Inter
im untl I f Ina I ru I es I ncorporatl ng HB 2990 are promu I gated. The Sa It 
Caves proponents, the Salt Caves opponents, and the several agencies of 
the state that are involved with this project deserve to know and under
stand the rules of the game we are In good faith trying to play. 

When NEDC and others requested a decision on this Issue from EQC, we 
were den I ed and referred instead to the Court of Appea Is. Now DEQ pro
poses that the court deny our request for consideration of the Issue In 
that forum. We, therefore, return with this Issue to you and respectful
ly again request from EQC a decision. 

JDS:pc 
Enc I osures ( 2 J 

Very sincerely yours, 

Nor1"hwest Environmental Defense Center 

Jack Douglas Smith, Vice President 

6980 SW 68th Avenue 
Portland, OR 97223 
( 503) 245-2496 

2 



U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

REPLY TO 
ATTN OF: 

M/S 433 

J. Douglas Smith, Ph.D. 
Vice President 

1200 SIXTH AVENUE I 
SEATTLE, WASHINGTON 98101 

AUG ~ 2 \'22S 

Northwest Environmental Defense Center 
10015 S.W. Terwilliger Blvd. 
Portland, Oregon 97219 

Dear Dr. Smith: 

Enclosed is EPA's response to the seven issues raised in your 
July 11, 1985, letter. I regret the delay in answering your letter, but my 
staff has been severely overloaded by recent vacancies and our pending 
promulgation of Idaho water quality standards. 

As you will note from my answers, the relationship between water quality 
standards and proposed hydroelectric facilities is not well defined. 
Jurisdictional controls vary so widely from case to case that it is difficult 
to generalize. Most court cases, however, have encouraged affected parties to 
reach reasonable compromises. 

Given our difficulties in providing general guidance, I encourage you to 
raise specific issues on actual hydroelectric projects. While I cannot 
guarantee that you will like our answers, I can assure you that they will be 
more substantive. 

Please call me (206-442-1237) or Tom Wilson, Chief of my Office of Water 
Planning (206-442-1354), if you wish to discuss our attached responses in 
greater detai 1. 

Enclosure 

cc: Harold Sawyer (ODEQ) 

Sincerely, 

1 r;t;t? (l_Jt.4 /y~l~f) 
Robert S. Burd 
Director, Water Division 



ISSUES 
OREGON 

WATER QUALITY STANDARDS 

l. Does EPA require that the state's "water quality standards" consist 
of the designated uses of the waters plus the criteria neccessary to protect 
those uses (i.e., STANDARD = USE+ CRITERIA) as is appeared to be required by 
section 303(c) of PL 92-500, as amended, and 40 CFR Parts 35, 120, and 131? 

Answer: Yes. 

2. Do Oregon's Water Quality Standards (OAR 340-41-565, attached 
example) alone satisfy EPA's definition of "water quality standards" or does 
EPA consider Oregon's federally approved •water quality standards" to consist 
of Oregon's Beneficial Uses to be Protected (OAR 340-41-562, attached example) 
together with Oregon's Water Quality Standards not to be Exceeded (OAR 
340-41-565, attached example)? 

Answer: EPA defines water quality standards to consist of both 
designated uses and the criteria necessary to protect those-uses. To use 
your example, we consider both OAR 340-41-562 and OAR 340-41-565 to be 
integral parts of the Oregon standards for the Deschutes Basin. 

3. Has EPA approved Oregon's Water quality Standards (OAR 340-41-565, 
attached example) as alone meeting the requirements of section 303 relative to 
water quality standards? If not, what specifically has EPA approved as 
meeting the requirements of section 303 relative to water quality standards 
for the state of Oregon? 

Answer: Our past approvals of the State of Oregon's water quality 
standards have been based upon the presence of both designated uses and 
criteria to protect those uses in the documents submitted to EPA for 
review. We would not have approved the standards without such a listing 
of the beneficial uses to be protected. Please note, however, that we 
approved the State standards. The fact that the "beneficial uses" 
portion of the standards may have been established by a state agency 
other than the Department of Environmental Quality does not alter their 
critical role in the standards. 

4. Does EPA consider that the Federal Clean Water Act requirements for 
the state's protection of water quality and water quality standards explicitly 
include the protection of designated uses? If so, is the state required to 
protect designated uses even if water quality criteria are not violated? 

Answer: Yes, we consider the Clean Water Act requirements to include the 
protection of designated uses. Water quality criteria are simply levels 
of water quality considered sufficient to protect those designated uses. 
If the criteria for protecting a use are found to be inadequate, then 
those criteria should be modified. 
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5. By way of hypothetical example: If an existing stream segment is 
designated by the state and approved by EPA for recreational boating, 
swimming and fish propagation uses, and a proposed project would divert the 
entire stream flow outside of and around this stream segment to a point 
several miles downstream from this stream segment (without, however, 
appreciably altering dissolved oxygen, turbidity, etc. from the initial 
conditions at the point of diversion), would such a project be considered to 
violate the water quality standards for this stream segment? Why? 

Answer: There is unfortunately no simple answer to this question. The 
constraints on such a project will vary greatly according to the nature 
of the project and the jurisdiction of the regulating agencies. Factors 
in addition to water quality standards must frequently be considered. As 
a practical matter, it is quite unusual for a project to divert the total 
stream flow. Compromises are usually negotiated in which in-stream uses 
are substantially protected by maintaining minimum stream flow. 

6. As a second equally hypothetical example: If an existing stream 
segment is designated by the state and approved by EPA for white-water 
rafting and salmonid fish spawning uses, and a proposed 200-foot high dam 
would convert this stream segment to an impounded, stratified reservoir, would 
such a proposed dam be considered to violate the water quality standards for 
this stream segment? Why? 

Answer: Again, the answer is not clear cut. In this case, the actual 
use of the waterbody has certainly changed but the designated use may or 
may not be impaired. To illustrate, in this example, the actual water 
use may shift from white-water rafting to swimming and water skiing 
without violating the designated use of "water contact recreation." 
Similarly, many salmonid species spawn in lakes so that the cold water 
fishery use could be maintained. (Please note that this answer is based 
upon the fact the question does not indicate that any water quality 
criteria would be violated.) 

7. Regarding the meaning of the "total maximum daily load of pollutants" 
pursuant to section 303(d) of PL 92-500, as amended, does EPA consider that 
Oregon's "established pollutant load limits for all permitted discharges prior 
to passage of the Federal Clean Water Act in 1972" remain equivalent to the 
total maximum daily load of pollutants for each of the state's waters 
"established at a level necessary to implement the water quality standards for 
those waters"? If so, what is the purpose of the state's \~ater Quality 
Standards and for what purpose are they to be reviewed every three years? 

Answer: Water quality standards establish the goals for a waterbody. A 
total maximum daily load (TMDL) is simply a determination of the amount 
of a pollutant that can be discharged to a waterbody without causing a 
violation of those water quality standards. Thus, once a TMDL is 
accurately established with an ample margin of safety, it should change 
significantly only if the criteria contained in the water quality 
standards are revised, the character of the waterbody changes, or the 
location of major dischargers changes. 
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The purpose of the triennial standards review is to ensure that both the 
criteria and designated uses reflect the latest scientific knowledge and 
actual water quality conditions. 
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40 CFR Parts 35, t 20, and 131 
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Water Quality Standards Regulation 

AGENCY: Environmental Protection 
Agency. 
ACTION: Fina[ rule. 

SUMMARY: Thls Regulation revises and 
consolidates in a new Part 131 the 
existing regulations now codified in 40 
CPR Parts 120 and 35 that govern the 
development, review, revision and 
approval of water quB.lity standards 
under Section 303 of the Clean Water 
Act (the Act). The Regulation was 
revised to reflect the experiences gained 
in the program by both EPA and the 
States. More explicit information is 
included in the Regulation on what EPA 
expects as part of State water quality 
standards reviews. The Regulation also 
clarifies that in promulgating Federal 
standards, EPA is subject to the same 
requirements as the States. 
EFFECTIVE DATE: December 8, 1983. 
FOR FURTHER INFORMATION CONTACT: 
David K. Sabock, Environmental 
Protection Agency, Chief, Criteria 
Branch (WH-585), 401 M Street SW., 
Washington, 20480 (202) 245-3042. 
SUPPLEMENT ARY INFORMATION: The 
Environmental Protection Agency (EPA) 
proposed changes to 40 CPR 120 and 35 
on October 29, 1982 (47 FR 49234) and 
invited comments until February 10, 
1983. Eleven public meetings_ were held 
nationwide on the proposed revisions. 
Nine hundred twenty people attended 
those meetings. EPA received 1405 
letters and statements on the proposal 
prior to the closing of the public 
comment period. Comments received on 
the proposed Regulation may be 
inspected at the Environmental 
Protection Agency, Room 2818M, 401 M 
Street, SW .. Washington. D.C. 20480 
during the Agency's normal working 
hours of 8:00 a.m. to 4:30 p.m. For further 
information contact the individual listed 
above. 

Information in this preamble is 
organized as follows: 
A. Major changes made in the Proposed Rule 
B. Regulatory Impact Analyses, Regulatory 

Flexibility Act and Paperwork Reduction 
Act Requirements 

C. List of Subjects in 40 CFR 131 
Appendix A-Response to Public C~mments 

A. Major Changes Made in the Proposed 
Regulation 

The major additions and deletions 
made in the proposed Rule are_ 

di:-H~U:>St.'d 1n this ~t::clinn. VVH have alsn 
included a table snmrnarizing Hll the 
changes. 

Commitment to the Goals uf"the Cleon 
Water Act 

Several changes were made in the 
Regulation to reassure the public that 
EPA is committed to achieving the goals 
of the Act. EPA accepted the 
recommendations for including 
regulatory language explicitly affirming 
EPA's commitment to have standards 
move toward the Section 101(a)(2) goals 
of the Act and to use standards as a 
basis of restoring and maintaining the, 
integrity of the Nation's waters. 

A "Purpose" section(§ 131.2) has 
been added to the Regulation. The 
Purpose states that standards are ta· 
protect public health or welfare, 
enhance the quality of water and 
provide water quality for the protection 
and propagation of fish, shellfish and 
wildlife and recreation in and on the 
water, as well as for agricultural and 
industrial purposes and navigation. In 
addition, this section describes the dual 
role of water quality standards in 
establishing the water quality goals for a 
specific water body and in serving as 
the regulatory basis for the 
establishment of water quality based 
treatment controls and strategies 
beyond that level of treatment required 
by sactions 301 (b) and 306 of the Act. 

The final regulation also clarifies that 
when a State changes the designated 
uses of its waters such that the 1,1ses of 
the water body do not include the uses 
specified in the Seclion 101(a)(2) goals 
of the Act (i.e., the protection and 
propagation of fish, shellfish, and 
wildlife and recreation in and on the 
water), the State will have to 
demonstrate, through a use attainabjlity 
analysis, that these uses are not 
attainable baaed on physical. chemical, 
biological or economic factors. This use 
attainability analysis is required for 
future changes that the State may make 
and for previous actions that the State 
took to designate uses for a water body 
which did not include the uses specified 
in Section 101(a)(2). Where water 
quality Improvements result in new 
uses, States must revise their standards 
to reflect these new uses (See 
§ 131.lO(i)). Thia provision continues an 
existing EPA requirement although.it 
was omitted from the proposed 
Regulation. 

In addition, as discussed below, we 
have revised the proposed 
Antidegradation Policy to provide 
special protection for high quality 
waters and waters which constitute an 
outstanding National resource (See 

---------------! 

~ 1:Jl.12J .:ind ~Vt• haVt-! t!lin1in<-1lt:d the 
benefif.crist analy.'>is. 

We he!ieve that these and other 
changes and clarifications in the F!nal 
Rule demonstrate EPf\'s comn1itment to 
the objectives, goals and spirit of the. 
Clean Water Act. 

Changes in Uses 

The provisions included in 
§ 131.10(h)(1)-(6) of the proposed 
Regulations, which dealt with 
circumstances under which uses could 
be changed, received substantial 
comment. Many commenters objected 
that the change in the phrase "States 
must demonstrate" to "States must 
determine" that certain conditions exist 
would mean that EPA would require leas 
rigorous analyses for changing a use. _ 
They indicated that "determine" merely 
connotates a political process whereas 
"demonstrate" implies substantial proof 
supported by exacting analy..ses. EPA· 
believes thftt structured scientific and 
technical analyses should be required to 
justify removing or modifying 
designated uses that are included in 
Section 101(a)(2) of the Act or to justify 
continuation of standards which do not 
include these uses. EPA agrees that the 
word "demonstrate'' better reflects 
Agency policy and has made that 
change (see § 13l.10(g)). 

· Some commenters asked whether 
modifications in water quality 
standards, such as defining a level of 
protection for aquatic life or setting 
seasonal standards, were changes in 
standards subject to the public 
participation requirements of§ 131.ZO(b) 
of the regulation; Yes, any modification 
or change that a State makes in its 
standards is subject to those 
requirements. 

Many commenters also objected to 
the inclusion of a benefit~cost 
assessment in justifying changes in uses. 
Historically, economic considerations 
have been a part of water quality 
standards decisions. Senate Report No. 
10 on the Federal Water Pollution 
Control Amendments of 1965, 89th 
Congress, 1st Session, included the 
statement that "Economic, health, 
esthetic, and conservation values which 
contribute to the social and economic 
welfare of an area must be taken· into 
account in determining the most 
appropriate use or uses of a stream". 
Section 303(c)(2) of the Act provides thHt 
" .. , standards shall be established 
taking into consideration their use and 
value for .. ,"various water uses. 
Under the 1975 regulation governing the 
establishment of standards in Part 
§ 35.1550(c)(1), States were to", .. take 
into consideration environmental. 

I 



techno!o1<ir·al. socio!. econurnic. 11nd 
institutio'~~l factors" in detern1ining thP. 
attainability of standards for any 
particular water segment. In addition. 
there is and has been an economic 
consideration in the wtidegrada.tion 
policy. The Agency recognizes that there 
are inherent difficulties in a balancing of 
the benefits of achieving the Section 
101(a)(2) goals of the Act with the costs. 
As a result, the Agency was persuaded 
that the provision in the existing rule 
allowing changes in designated uses 
where there would be substantial and 
widespread economic impact better 
reOected the process required by the 
Act. For these reasons, the wording of 
the existing regulation has been 
retained, 

Several commenters objected to 
proposed § 131.lO(h)(S) which allowed 
States to remove or to modify 
designated uses which are not 
attainable based on physical factors .... 
After considering the comments, the 
Agency decided to limit the reference to 
physical factors to aquatic life 
protection uses and to clarify the 
existing policy. 

Physical factors may_ ... ~e important in 
evaluating whether uses "are attainable. 
However, physical limitations of the 
stream may not necessarily_ be an 
overriding factor. Common sense and 
good judgment play an important role in 
setting appropriate uses and criteria. In 
setting criteria and uses. States must 
assure the attainment of downStream 
standards. The downstream uses may 
not be affected by the same physical 
limitations as the upstream uses. There 
are instances where non-water quality 
related factors preclude the attainment 
of uses regardless of improvements in 
water quality. This is particul1:1.rly true 
for fish.and wildlife protection uses · 
where the lack of a proper substrate 
may preclude certain.forms of aquatic 
life from using the stream for 
propagation, or the lack of cover, depth, 
flow, pools, riffles or impacts from 
channelization, dams, diversions may 

- preclude particular forms- of aqua tic life 
from the stream altogether. EPA 
recognizes that while physical factors 
also·affect thr. recreational uses 
appropriately designated for a water 
body. States need to give consideration 
to the incidental uses which may be 
made of the water body. Even though it 
may not make sense to encourage use of 
a stream.for swimming because of the 
flow, depth or the velocity of the water, 
the States and EPA muSt recognize that 
swimming and/or wading may occur 
anyway. In order to protect public· 
health, States must set criteria to reflect 
recreational uses if it appears that 

recrecdion \.viii in fact occur in the 
stream. 

In keeping with the purposes of the 
Act, the wording of§ 131.10(h){4) of the 
proposed Rule (now§ 131.10[g)(4)) was 
modified so that changes in uses could 
only occur if dams, diversions or other 
types of hydrologic modifications 
preclude rather than just interfere with 
the attainment of the designated uses. It 
should also be pointed out that if 
physical limitations of the water body 
were used as the basis of not including 
uses for a water body that are specified 
in Section 101(a)(2) of the Act, those 
physical factors must be reviewed every 
three years. 

While many commenters objected ·to 
the number of reasons the States could 
use in jUstifying changes in uses, the 
Agency decided to keep the six factors, 
with the changes described above, 
because they better explain when 
changes may be made. The terse 
wording of the existing Rule does not 
adequately explairi when changes can 
be made. 

A number of comments related to use 
attainability analyses. In demonstrating 
that a use is not attainable, States will 
be required to prepare and submit to 
EPA a use attainability analysis. A use 
attainability analysis is a multi-step 
scientific assessment of the physical, 
chemical, biological and economic 
factors affecting the attainment of a use. 
It includes a water body survey and 
assessment, a wasteload allocation, and 
an economic analysis, if appropriate. 

A water body survey and assessment 
examin~s the physical, chemical and 
biological characteristics of the water 
body to: identify and define the existing 
uses of that water body; determine 
whether the designated uses in the State 
water quality standards are impaired, 
and the reasons for the impairment: and 
assist Sta~es in projecting the. potential 
uses that the water body could support 
in the absence of pollution. A wasteload 
allocation utilizes mathematical models 
to predict the amount of reduction 
necessary in pollutant loadings to 
achieve the designated use. Economic 
analyses are appropriate in determining 
whether the more stringent requirements 
would cause substantial and 
widespread economic and social impact. 
These analyses should address the 
incremental effects of water quality 
standards beyond tecl\nology-based or 
other State requirements. The Agency's 

· guidance suggests that States consider 
effects due to compliance by private and 
municipal dischargers. If the 
requirements are not demonstrated to 
have a substantial and widespread 
Impact on the affected community, the 
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srnndrirJ n1ust be muintninecJ or n1a<le 
compatible \.vith the goals of Lhe Act. 

There was considerable c;omn1ent on 
whether the use attainability analyses 
should be required, and if so when. In 
keeping with section 510 of the Act. EPA 
is not requiring States to conduct and 
submit a use attainability analysis if 
adding a use specified in Section 
101(a)(2) of the Act or a use requiring 
more stringent criteria. In the final rule, 
EPA is requiring that States conduct and 
submit to EPA a use attainability 
analysis if the State (a) is designating 
uses for the water body such that the 
water body will not have all uses which 
are included in Section 101(a)(2) of the 
Act, (b) maintaining ·uses for the water 
body which do not include all of the 
uses in Section 101(a)(2) of the Act. (c) 
removing a use included in Section 
101(a)(2) of the Act or (d) modifying a 
use included.in Section 101(a)(2) of the 
Act to require less stringent criteria. A 
State need only conduct a use 
attainability once for a given water 
body and set of uses. During subsequent 
triennial review, States will be required 
to review the basis of not including uses 
for the water body that are specified in 
Section 101(a)(2) of the Act to show that 
circumstances have not changed and 
that protection and propagation of fish, 
shellfish and wildlife and/ or recreation 
in and on the water remain 
unattainable. If such uses ha Ve become 
attainable, the standard must be revised 
accordingly (See § 131.20(a)), However, 
States may wish to c,onduct a use 
attainability analysis, even where not 
required, if they believe that there will 
be questions as to whether the 
protection and propagation of fish, 
shellfish and wildlife and recreation in 
and on the water is, in fact, attainable. 

The guidance on conducting the water 
body survey and assessment is included 
in the Water Quality Standards 
Handbook. The earlier draft of the 
Handbook has been revised and 
expanded. Test cases illustrating the 
water body survey and assessment 
guidance have been completed and are 
included in the Handbook. In addition, 
the Agency has published a Technical 
Support Manual: Water Body Surveys 
and Assessments for Conducting a Use 
Attainability Analyses. These 
publications may be obtained by writing 
or calling David K. Sabock at the 
address and phone number listed under 
FOR FURTHER INFORMATION CONTACT. 

By publishing guidance on conducting 
use attainability analyses, EPA is not 
requiring that specific approaches, 
methods or procedures be used. Rather, 
States are encouraged to consult with 
EPA early in the procesfl to agree on 
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riµpropr-irite n1etho<ls ;ind prucedures for 
conducting any of the t'lnal~·ses before 
the analyses are initiated anJ curried 
out. States will have the flexibility of 
tailoring the analyses to the specific. 
water body being examined as long as 
the methods used are scientifically and 
technically supportable. 

EPA will review the adequacy of the 
data, the suitability and appropriateness 
of the analyses and how the analyses 
were applied. In cases where the 
analyses are inadequate, EPA will 
identify how the analyses need to be 
improved and will suggest the type of 
evaluation or data needed. When the 
State has initially consulted EPA on the 
analyses to be used, EPA will be able to 
expedite its review of the State's 
analyses .of any new or revised State 
standard. 

Criteria 
EPA has reVised the section on 

criteria[§ 131.12 in the proposal; 
·renumbered to § 131.11 in the final rule) 
in several respects. First, EPA has 
accepted the recomn1endatton that the 
phrase "criteria are compatible with" 
protecting a designated use is con{using 
and unnecessary and should be 
removed. The provision now reads: 
"States must adopt those water quality 
criteria that protect the designated use." 

In addition, EPA consolidated parts of 
the provisions and stated more 
concisely the basis of EPA's review of 
the appropriateness of State criteria. 
Section 131.11[a) now reads: "Such 
criteria must be based on sound 
scientific rationale and must contain 
sufficient parameters or constituents to 
protect the designated use. For waters 
with multiple use designations, the 
criteria shall support the most sensitive 
use," eJiminating the need for proposed 
§ 131.12(c) (1)-(3). 

A number of comments concerned 
criteria for toxic pollutants. S'ome 
questioned EPA's commitment to 
controlling toxic pollutants based on the 
fact that EPA was not "requiring" States 
to adopt specific numerical toxic 
pollutant criteria. EPA has made a 
number of changes to more clearly 
refledt our commitment. For example, 
EPA has tried to restructure 
§ 131.11[a)(2) on toxic pollutants to 
assist Stales in providing the most 
effective control of toxic pollutants as 
possible. All States have a requirement 
in their standards that their waters be 
free from toxic pollutants in toxic 
amounts. States are to review their 
water quality data and information on 
discharges to identify specific water 
bodies where toxic pollutants may be 
adversely impacting water quality or the 
designated uses or where the level of a 

!<ixic pollutnnt in thr vvuter i:; ut a le'. 1d. 
to i.vurranl cnflc1:rn. Stutes are expP.clHd 
to conduct such revietvs beginning \.vi th 
an in-depth analysis of water bodies 
with known toxic pollutant probh~ms. 
States are to adopt numerical or 
narrative criteria for those toxic 
pollutants of concern. Numerical criteria 
are appropriate where a few specific 
pollutants have been identified as the 
concern, or where human health rather 
than aquatic life is the controlling factor. 
To implement such crit.eria, models are 
used to translate the specific criterion 
on a chemical-by-chemical basis into a 
wasteload allocation to obtain a specific 
permit limit. 

However, where the effluent or 
ambient conditions are complex, due to 
multiple dischargers or multiple 
pollutants, toxic pollutant limits may be 
mor.e appropriately set through narrative 
criteria (such as the "free from 
statements"). Where narrative criteria 
are adopted, the State should indicate as 
part of its water quality standards 
submission, how it intends to regulate 
the discharge of the toxic pollutants. 
Biological monitoring is one mechanism 
to test compliance-with "free from" 
narrative criteria. Biological monitoring 
may include periodic sampling of the 
ecosystem, trend monitoring and/or 
periodic bioassays using the effluent. 
Acute and chronic toxicity testing 
methods have been developed that 
enable a ·permit writer to ensure th~t the 
discharge will not be toxic to aquatic 
life. When using biological monitoring to 
test compliance with narrative criteria. 
reference should be made to the 
maximum acceptable levels of toxicity 
and the basic means by which these 
levels are to be measured or otherwise 
determined. 

Both the pollutant-by-pollutant and 
biological methods are being refined and 
need to be applied in a conservative 
fashion. They hold great promise and 
are relatively inexpensive. In many 
cases a combination of biological 
monitoring and a chemical-by-chemical 
approach will provide the best toxic 
pollutant control. 

Finally. a number of comments dealt 
with site-specific criteria. It was 
apparent from the comments that some 
commenters had the mistaken 
impression that EPA was advocating 
that States use site-spec~fic criteria 
development procedures for settirig all 
criteria as opposed to using the national 
Section 304(a} criteria. Site-specific 
criteria development procedures are not 
needed in all situations. Many of the 
procedures are expensive. Site-specific 
criteria development appears most 
appropriate on water quality limited 
water bodies where: 

• Hackgruuud Welter quulity 
~H1r111n1!tf!rs, such us pJ I. httrdne::;s 
ten1perature, suspended solids, (~tc: .. 
appear to differ significantly from thti 
laboratory water used in developing the 
Section 304(a) criteria; or 

• The types of local aquatic 
organisms in the region differ 
significantly from those actually tested 
in developing the Section 304(a) criteria. 

The protocols for establishing site
specific criteria, as well as the test cases 
illustrating use of the protocols. are 
included in the Water Quality 
Standards Handbook. EPA also has a 
limited number of copies of 
Recalculation of State Toxic Criteria 
using the family recalculation procedure. 
These publications may be obtained by 
writing or calling David K. Sabock at the 
address and phone number listed under 
FOR FURTHER INFORMATION CONTACT at 
the beginning of this Rule. 

Antidegradation Policy 

The preamble to the proposed rule 
discussed three options for changing the 
existing antidegradation policy. Option 
1. the proposed option, provided simply 
that uses attaine9'-would be maintained. 
Option 2 stated that not only would uses 
attained be maintained but that high 
quality waters, i.e. waters '"!ith quality 
better than that needed to protect fish 
and wildlife, would be maintained (that 
is, the existing antidegradation policy 
minus the "outstanding natural resource 
waters" provision). Option 3 would have 
allowed changes in an existing use if 
maintaining that use would effectively 
prevent any future growth in the 
community or if the benefits of 
maintaining the use do not bear a 
reasonable relationship to the costs. 

Although there was support for 
Option 2, there was greater support for 
retaining th0 full existing policy, 
including the provision on outstanding 
National resource waters. Therefore, 
EPA has retained the existing 
antidegradation policy (Section 131.12) 
because it more accurately reflects the 
degree of water quality protection 
desired by the public, and is consistent 
with the goals and purposes of the Act. 

In retaining the policy EPA made four 
changes. First, the provisions on 
maintaining and protecting existing 
instream uses and high quality waters 

·\Vere retained, but the sentences stating 
that no further water quality 
degradation which would interfere with 
or beco1ne injurious to existing instream 
uses is allowed were deleted. The 
deletions were made because the terms 
"interfere" and "injurious" were subject 
to misinterpretation as precluding any 
activity which might even momentarily 
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aJd po!lutHnts lo till! \val~!r. '.\1oreover. 
\Ve believe the dei~led sentence i,vus 
intended merely as a restl::l.tement of thH 
basic policy. Since the rewritten 
provision, with the addition of a phrase 
on water quality described in the next 
sentence, stands aloile as expressing the 
basic thrust and intent of the 
antidegradation policy, we deleted the 
confusing phrases. Second, in 
§ 131.12(a}(1) a phrase was added 
requiring that the level of water quality 
necessary to. protect an existing use be 
maintained and protected. The previous 
policy required only that an existing use 
be maintained. In§ 131.12(a}(2} a phrase 
was added that "In allowing such 
degradation or lower water quality, the 
State shall assure water quality 
adequate to protect existing uses fully". 
This means that the full use must 
continue to_ exist even if some change in 
water quality may be permitted. Third, 
in the first sente11ce of§ 131.12(a}(2) the 
wording was changed from ". , , 
significa'nt economic or social 
development ... " to ''. .. important 
economic or social development. , , , " 
In the context of the antidegradation 
policy the word "important" strengthens 
the intent of protecting higher quality 
waters. Although common usage of the 
words may imply otherwise, the correct 
definitions of the two terms indicate that 
the greater degree of environmental 
protection is afforded by the word 
"important.'' 

Fourth, § 131.12(a)(3) dealing with the 
designation of outstanding National 
resource waters (ONRW) was changed 
to provide a limited exception to the 
absolute "no degradation" requirement. 
EPA was concerned that waters which 
properly could have been designated as 
QNRW were not being so designated 
because of the flat no degradation 
provision, and therefore were not being 
given special protection. The no 
degradation provision was sometimes 
interpreted as prohibiting any activity 
(including temporary or short-term] from 
being conducted. States may allow some 
limited activities which result in 
temporary and short-term changes in 
water quality. Such activities are 
considered to be consistent with the 
intent and purpose· of an ONRW. 
Therefore, EPA has rewritten the 
provision to read''. .. that water 
quality shall be maintained and 
protected," and removed the phrase "No 
degradation shall be allowed .... " 

In its entirety, the antidegradation 
policy represents a three-tiered 
app.roach to maintaining and protecting 
vanous levels of water quality and uses. 
At its base (Section 131.12(a)(1)). all 
exist_ing uses and the level of water 

quality tn:ce'lsary to protect those uses 
must be n1aintained and prute1;ted. This 
provision establishes the ubsolute flt;or 
of water quality in all waters of the 
United States. The second level (Section 
l31.12(a)(2}} provides protection of 
actual water quality in areas where the 
quality of the waters exceed levels 
necessary to support propagation of fish, 
shellfish. and wildlife and recrea lion in 
and on the water ("fishable/ 
swimmable"}. There are provisions 
contained in this subsection to allow 
some limited water quality degradation 
after extensive public involvement, as 
long as the water quality remains 
adequate to be "fishable/swimmable." 
Finally § 131.23(a)(3) provides special 
protection of waters for which the 
ordinary use classifications and water 
quality criteria do not suffice, denoted 
"outstanding National resource water." 
Ordinarily most people view this 
subsection as protecting and 
maintaining the highest quality waters 
of the United States: that is clearly the 
thrust of the provision. It does, however, 
also offer special protection for waters 
of "ecological significance." These are 
water bodies which are important, _ 
unique, or sensitive ecologically, but 
whose water quality as measured by the 
traditional parameters (dissolved 
oxygen, pH, etc.) may not be particularly 
high or whose character cannot be 
adequately described by these · 
parameters. 

General Policies 

Except for a general statement that 
States may adopt policies affecting the 
application and implementation of 
standards and that such policies are 
subjec;t to EPA review and approval. all 
other elements of proposed SectiOn 
131.13 have been deleted, including the 
detailed statements on mixing zones, 
low flow exemptions, and variances. 

Specific subsections on mixing zones, 
low flow exemptions and variances 
were deleted because, as the public 
comments suggested, they were not 
regulatory in nature and therefore were 
more appropriately addressed in 
guidance. More detailed information on 
these subjects is included as guidance in 
the Water Quality Standards 
Handbook. 

Many objected. to the temporary 
variance policy because it appeared to 
be ~utside the normal water quality 
standards setting process and because 
the test for granting a variance was 
different from that applied to changing a 
designated use. While a variance does 
not change a standard per se, there was 
concern that such a policy would 
stimulate "pollution shopping" or would 
unfairly' penalize firms that had 

rru1nji;.:ed H11~ir nper:1tior.s to nia;nt;lin <~ 
profit \-\"bile installing pollntion conlro! 
equipn1ent, to the Hdvantage of thos1~ 
that had not. 

EPA has approved State-adopted 
varian·ces in the past and will Continue 
to do so if: each individual variance is 
included as part of the water quality 
standard, subject to the same public 
review as other changes in water quality 
standards and if each individual 
variance is granted based on a 
demonstration that meeting the standard 
would cause substantial and 
widespread economic and social impar:t, 
the same test as if the Sta-te were 
changing a use based on substantial and 
widespread social and economic impact. 
EPA will review for approval individual 
variances, not just an overall State 
variance policy. A State may wish to 
include a variance as part of a water. 
quality standard rather than change the 
standard because the State believes that 
the standard ultimately can be attained. 
By maintaining the standard rather than 
changing it, the State will assure further 
progress is made-in improving water 
quality and attaining the standard. With 
the variance provision, NPDES permits 
may be written such that reasonable 
progress is made toward attaining the 
standards without violating Section 
402(a)(1) of the Act which slates that 
NPDES permits must meet the 
applicable water quality standards. 

State Review 

Section 131.ZO(a} was changed from 
the proposal in several respects. These 
changes were made in response to the 
public's concern that the language in the 
proposed regulation either removed or 
diluted the Act's requirement to review 
all standards every three years and that 
EPA's proposed regulatory language did 
not provide adequate recognition of the 
goals of the Act. First, the language on 
the 3-year review requirement was 
changed to read exactly as the Act. It 
now reads that "the State shall, fron1 
time to time, but at least once every 
three years, hold public hearings for the 
purpose of reviewing applicable water 
quality standards and, as appropr{ate. 
modifying and adopting standards." 

Second, a mandatory revie\V and 
upgrading requirement has been a<lJed. 
On segments with water qUality 
standards that do not include all of the 
uses specified in Section 101(a)(2) of the 
·Act, States must reexamine the basis of 
that decision every three years to 
determine whether any new 
information, technology, etc. has 
become available that would warrant 
adding the protection and prop8gation 
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of fish, shellfish and wildlifu and/ ur 
recrention in and on the water. 

il11plerne11tation of the technDlogy-based 
requirements of the Act. FactorS'which· 
mHy cause a State to select a water 
body for review include areas where 
advanced treatment and combined 
sewer overflow funding decisions are 
pending, major water quality-based 
permits are scheduled for issuance or 
renewal, 'toxic pollutants have been 
identified or are suspected of precluding 
the attainment of water quality 
standards. This list is not meant to be all 
inclusive, and a State mi:ty have other 
reasons for examining a particular 
standard. The procedures established 
for identifying and reviewing such water 

bodies shollld be inc(Jrporated in tu the 
State's Continuing Planning Proce~!{. 

Third, EPA has retained the concept 
of allowing a State to select specific 
water bodies for an in-depth--£eview of 
the appropriateness of the water quality 
stand1;1rd .. This \Vas done in order to 
make maximu1n use of limited resources 
and ensure that the most critical 
environmental problems are addressed. 
This review could include an 
examination of the use, the existing 
water quality criteria, and the need for 
revised or additional criteria on 
segments where the standards are not 
projected to be achieved with 

There were numerous comments 
either advocating mechanisms to ensure 
the right of dischargers to petition the 
State to review particular standards or 
advocating the burden of proof be on the 
discharger to justify any changes in 
standards. EPA does not believe that it 
should dictate particular administrative 
mechanisms that States use to initiate 
the review of standards on particular 
water bodies. However, we do believe 
that whatever mechanism the State 
uses, it should be made known to the 
public and included in the State's 
Continuing Planning Process document. 

Section 
No. in 

tho 
proposed 
regulation 

131.1 

131.2 

131.3 
131.4 

131.5 

• 13t.1!) 

13111 

131.12 

131.13 

131 20 

SUMMARY OF THE CHANGES MADE IN THE PROPOSED REGULATION 

Section 
No. in 

the final Tiiie Summary of chan9'@ 

regulation 

131.1 Scope ...................... ,. No change made. 
131.2 Purpose ....... New aection Purpos8. Defines the dual purpose of water quality standards. Standards establish the water quality goals !or a specific water body 

131.3 Detinitlons ...... 

and SeNe as a regulal()fY basis for the establishment of water quallty based controls beyond the technology required under the Act consistent 
with Section 101(a)(2) and 303{c) ol lhe Act 

M!nor changes made in the definitions ol "criteria", "Section 304(a) criteria" and "water quality standards". Definition of "uses" and "attain" Were 
1emoved. A definition ol a "Use Attainability Analysis" was added. 

131.4 State Authority~ ........ Word "reviewing" added to sentence "States are responsible for reviewing, astabUshlng and revising water quality standards. 
131.5 EPA Authority ........... The WOJdlng of this section has been $lightly revised to show that EPA makes a d&terminaUon ol "whether" Stale standards meet the five criteria. 

. 

131.6 Minimum 
Requirements 
!or Water 
Quality Stds. 
Submissions. 

131.10 Designation of 

"""· 

Analyse9 IOf 
Ctlanging or 
Modifying US89. 

131.11 Criteria ... 

131.12 Antldegre1daliO<'I 
Pot icy. 

131.13 General PoHcies .. 
. 

131 20 State REMew and 
Revision of 
Water Oua!ity 
Standards. 

SubsectlOn (c) revised to read "whether the State l'laa fol~ its legal procedU<ea for revising or adopting standards. 
Subsection (d) modified to read "whether the State s\aodafdS are based on appropriate technical and scientilic data and analyses" rather than 

whether the deciSion making process is based on appropriate technical. and scientific data and analyses. 
subsection (e) added to include minimum reql.liramenls lor State· submissiOn. 
Under (d) the statement now reads: "An Anlidegradation policy consistent with§ 131.12.~ 
Under (e) aftM Attorney General the phrase "or other appropriate legal authonty within the State" was added, 

Statement added to (a) prohibiting desigMling a stream for waste transport or assimllation. 

Added a new (b) !hat in designating uses of a water bQdy and the approp!iate criteria. Slates are to ensure the attainment and malntenaoc& ~ 
downslream standards. 

Removed (c). The Anlidegradation Policy Is now described In§ 131.12. 
Section (b) re111Jmbered (c), removed (e), Section (I) renumbered (e), and Section (g) renumbered (I). 
Paragraph (h) now (g) has been oflanged. II now requires that a State must demonstrate thal the designated use, Which is not an e•lsUng use, is 

not attainable. Items 4 and 6 were also reworded. Item 4 now reads that changes in uses can be justified If dams, diversions Of othm types ot 
hydrologic modifications preclude the attainment al a use rather than just lnterlere with the attainment of a use. Item 5 limlts the consideration 
ot physical !aclorti to a®atic life protection uses. Item e has been totally changed. II now reads ttiat changes in uses can be made If controls 
fTlOfe stringent than \hose requil'ed by Section 301 (b) and 306 ol the Act would result in substantial and widespread economic and social impact. 

In paragraph (i) now (h~ (2) and (3) are consoHdated. SUbparagraph (4) has been ellminated because of the revision to the Aotidegradation Policy 
(see§ !31, 12). Subparagraph (51 now appears in§ 131.S(b). 

New paragraph (ii requires States to revise their standards to rettect improvements in water quality: 
In paragraph (j), EPA has defined that States must conduct a Use Altalnability Analysis if designating uses nol specified in Sectlon 101(a)(2) of the 

Act, when removing a use specified in Section 101(a)(2) or if modifying uses specified in Section 101(a)(2) by requiring less strlngent criteria. 
Paragraph (k) clarifies that StalBS are not raquired !o conduct a Use Attalnabilily Analysis when deslgnaling uses specified in Section \01(a)(2) 
of the Act. 

Ellrnated. 

Eliminated. . . 
Under {a)(1) the phrase "ate compatible with" has been removed and fo!lowing \he fitst senl:erica \he lollowing has been added: .. Suell criteria 

must be based on sound scientific rationale and must contain sufficient parameters or const\tutents to protect the designated use. For waler 
with multiple use designations.. the Criteria shaH support the most sensitive use." ' 

Subparagraph (al(2) has been revised to read that States mus/ review water quality data and information and where toidc pollutants may be 
adversely affecting the attainment ol the water quallty or the attainment of the designated use or where the levels ot toidc pollutants are at "' 
level to warrant concern must adopt criteria fOf the toi.:ic pollutants. Where States adopt narrative. criteria for toxic pollutants, the State .;uust 
adopt a policy indentifying the method by which the State intends lo regulate poinl source discharges based on sucn narrative cnteria. 

Subparts jb)(2) and (3) were combined. 
Paragraph (c) has been removed because the concepts are now included In paragraph (a). 
The Antide<;iradation Policy found in the former 40 CFR 35.1550je) has been adopted into the lioal Regulation with several modifications. The 

phrase "interfere with or become injurious to" was removed, a phrase was added in {a)(1), (2). and (3) to maintain and protect 1nstream wale!' 
quality to protect e•isling uses, in {a)(2) "important" replace'S "signllicant" in the phrase on economic and. social development. and "ilO 

de<;iradation" was deleted from {a)(3). . 
Paragraph {a) revised to ciarify that General Policies ii adopted are lo be included in a State's water quallty standards and are subject to EPA 

review and approval. 
Subsections (bJ(c)(d) removed 
Paragraph (a) State Review has been rewritten to track the wording in the Acl on the three year r~iew ol watet quaffty standards. States are 

required to review eve~ three years State standards on segments that do not include uses specified In Section 101(a)(2) of lh0 Act 10 

determine Whether these standards are still appropriate. Finally a stalement has been added that procedures States use to identify water l)odi~ 
for 1eview should be in<:orporated into their Continuing Planning Process doc\Jment 

Undi:r paragraph (c) after 30 days we added a phfase, ··01 the !inal Stale action to adopt and certity" to clarify when the 30 day time petiod starts. 
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SUMMARY OF THE CHANGES MADE IN THE PROPOSED REGULATION-Continued 

S.eclion i Section I 
No. in I No. in i 

the the final I 
proposed I regulation 
regulatton · 

I 

Ti!~ 

131.21 131.21 i EPA Review and i No Ch.,go. 

I 
131.22 I 

I 

I 
Approv11I of 
Waler Quality 
Stand;irds. 

131.22

1

· EPA PromulgatlOn 
of Wa!er Oual!ty 
Standards.. I 

Paragraphs {a) and (b) 'F!ete c\anhed to 1nd:cate Adm1mstralor may pr<J1tiu;gate as .... en flS just propo~ siandards. 
Under paragraph (c), a reqwremem was added that EPA in µromu~ating water quahty standards Is also subiec1 to the pubfk: parti.::.pat1on 

f8ql.Jirements of this Reguranon. . 
I 

B. Regulatory Impact Analysis and 
Regulatory Flexibility Analysis and 
Paperwork Reduction Act Requirements 

Under Executive Order 12291, EPA 
must judge whether a Regulation is 
11 major" and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. It is difficult for EPA to assess 
the likely net cost of this Regulation 
because of the offsetting character of its 
basic provisions. The Regulation does 
establish new obligations on the States 
for control of toxic pollutants. However, 
the Regulation also increase the ability 
of the States to determine the 
attainability of stream uses, to set site~ 
specific criteria sufficient to protect 
those uses, and to focus limited State 
and Federal resources on reviewing 
standards -Car priority water quality 
limited segments. These changes are 
designed to enable States to better use 
water quality standards as a pragmatic 
tool in improving water quality where 
necessary to protect water uses. For 
these reasons the Agency jtidges this not 
to be a major Regulation under· 
Executive Order 12291. 

This notice was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. Any comments 
from OMB to EPA and any EPA 
response to those comments are 
available for public inspection through 
contracting the person listed at the 
beginning of this notice. 

Under the Regulatory Flexibility Act, 5 
U.S.C. Section 601 et seq .. llPA must 
prepare a Regulatory Flexibility 
Analysis for all proposed regulations 
that have a significant impact on a 
substantial number of small entities. 
EPA has determined that, for reasons 
discussed ab.ave, this Rule does not 
have significant adversP- impact" on 
small entities. 

The information collection provisions 
in this rule have been approved by OMB 
under the Paperwork RP-duction Act of 
1980, 44 U.S.C. 3501 el seq .. and have 
been assigned control number 2040-
0049. 

List of Subjects 

40 CFR Part 35 

Water pollution control. 

40 CFR Part 120 

Water pollution control. 

40 CFR Part 131 

Water pollution conttol, 
Intergovernmental· relations. 
Administrative practices and 
procedures, Reporting and record 
keeping. 

Dated: November 2, 1983. · 
William D. Ruckelshaus, 
Administrator. 

PART 35-STATE AND LOCAL 
ASSISTANCE 
§ 35.1550 [Removed] 

1. Section 35.1550 is removed. 

PART 120-WATER QUALITY 
STANDARDS 

§§ 120.1.-120.3 [Removed) 
2. Sections 120.1 through 120.3 are 

removed. 

§§ 120.27 and 120.43 [Removed I 
3. Sections 120.27 and 120.43 are 

removed. 
4. Part 131 is added as set forth below: 
4A. Subparts A. 8, and C are added as 

follows: 

PART 131-WATER QUALITY 
STANDARDS 

Subpart A-General Provision• 
s~c. 

131.1 Scope. 
131.2 Purpose. 
131.3 Definitions. · 
131.4 State authority. 
131.5 EPA authority. . 
131.B ~finin1um requirements for wuter 

quality standards submi.o;<>ion. 

Subpart B-Establlshment of Water Quality 
Standards 

131.10 Designation of uses, 
131.11 Criteria. 
131.12 Antidegraclation policy. 
l~H.13 General policies. 

Subpart C-Procedures for Review and 
Revision of Water Quality Standards 
Sec. 
131.20 State Review and Revision of Waler 

Quality Standards. 
131.21 EPA Review and Approval of Watei 

Quality Standards. 
131.22 RPA Promulgation of Water Quality 

Standards. 
Authority: Clean Water Act. P.L. 92-500, as 

amended: 33 U.S.C. 1251 _et seq. 

Subpart A-General Provisions 

§ 131.1 Scope. 

This part describes the requirements 
and procedures for developing, 
reviewing, revising and approving water 
quality standards by the States as 
authorized by Section 303(c) of the 
Clean Water Act. The reporting or 
record.keeping (information) provisions 
in this rule were approved by the Office 
of Management and Budget under 
3504(b) of the Paperwork Reduction Act 
of 1980, U.S.C. 3501 et seq. (approval 
number 204o--0049). 

§ 131.2 Purpose. 
A water quality standard defines the 

water quality goals of a water body, or 
portion thereof, by designating the use 
or uses to be made of the wate-r and by 
setting criteria necessary to protect the 
uses. States adopt water quality 
standards to protect public health or 
welfare, enhance the quality of water 
and serve the purposes of the Clean 
Water Act [the AGt). "Serve the 
purposes of the Act" (as defined in 
Sections 10l(a)(2) and 303{c) of the Act) 
means that water quality standards 
should·. wherever attainable. provide 
water quality for the protection and 
propagation of fish, shellfish and 
wildlife and for recreation in and on the 
water and take into consideration their 
use and value of public water supplies. 
propagation of fish. shellfish, and 
wildlife, recreation in and on the water 
and agricultural. industrial. and other 
purposes including navigation. 

Such standards serve the dual 
purposes of P-stablishing the \Vater 
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quality goals for a specific water body 
and serve as the regulatory basis for the 
establishment of water-quality-based 
treatment controls and strategtes 
beyond the technology-based levels al 
treatment required by sections 301(b) 
and 306 of the Act. 

§ 131.3 Definitions. 
(a) The Act means the Clean Water 

Act [Public Law 92-500, as amended, (33 
U.S.C. 1251 et seq.)). 

[b) Criteria are elements.of State 
water quality standards, expressed as 
constituent concentrations, levels, or 
narrative statements, representing a 
quality of water that supports a 
particular use. When criteria are met, 
water quality will generally protect the 
designated use. 

(c) Section 304(a} criteria are 
developed by EPA under authority of 
Section 3.04(a) of the Act based on the 
latest scien,tific informatfon on the 
relationship that the effect of a 
constituent concentration has on 
particular aqua tic species and/ or human 
health. This information is issued 
periodically to the States as guidance 
for use in developing criteria. 

(d) Toxic pollutants are those 
pollutants listed by the Administrator 
under Section 307(a) of the Act. 

(e) Existing uses are those uses 
actually attained in the water body on 
or after November 28, 1975, whether or 
not they are included in the water 
quality standards. 

(f) Designated uses are those uses 
specified in water quality standards for 
each water body or segment whether or 
not they are being attained. 

(g) Use Attainability Analysis is a 
structured scientific assessment of the 
factors affecting the attainment of the 
use which may include physical, 
chemical, biological, and economic 
factors as described in§ 131.10(g). 

(h) Water quality limited segment 
means any segment where it is known 
that water quality does not meet 
applicable water quality standards, 
and/or is not expected ta meet 
applicable water quality standards, 
even after. the application of the 
technology-bases effluent limitations 
required by Sections 301{b) and 306 of 
the Act. 

[i) Water quality standards are 
provisions of State or Federal law which 
consist of a designated use or uses for 
the waters of the United States and 
water quality criteria for such waters 
based upon such uses. water quality 
standards are to protect the public 
health or welfare, enhance the quality of 
water and serve the purposes of the Act. 

(jJ States include: the 50 States, the 
District of Columbia, Guam, the 

Commonwealth of Puerto Rico, Vtrgln 
Islands, American Samoa, the Trust 
Territory of the Pacific Islands, and the 
Commonwealth of the Northern Mariana 
Islands. 

§ 131.4 State authority. 
Sta.tes are responsible for reviewing, 

establishing and revising water quality 
standards. Under Section 510 of the Act, 
States may develop water quality 
standards more stringent than required. 
by this regulation. 

§ 131.5 EPA authority. 
Under Section 303(c) of the Act, EPA 

is to review and to approve or 
disapprove State-adopted water quality 
standards. The review involves a 
determination 'of: (a) Whether the State 
has adopted water uses which are 
coosistent with the requirements of the 
Clean Water Act: (b) whether the state 
has adopted criteria that protect the 
designated water uses; (c) whether the 
State has followed its legal procedures 
for revising or adopting standards; (d) 
whether the State standards which do 
not include the uses specified in Section 
10l(a)(2) of the Act are based upon 
appropriate technical and scientific data 
and analyses, and (e) whether the State 
submission meets the requirements 
included in Section 131.6 of this part. lf · 
EPA determines that State water quality 
standards are consistent with the 
factors listed in (aHeJ of this 
subsection, EPA approves the standards. 
EPA must disapprove the State water 
quality standards and promulgate 
Federal standards under Section 
303(c)(4) of the Act, if State adopted 
standards are not consistent with the 
factors listed In (a)-{e) of this 
subsection. EPA may also promulgate a 
new or revised standard where 
n~cessary to meet the requirements of 
the Act. 

§ 131.6 Minimum requirements for water 
quality standards submission. 

The following elements must be 
included in each State's water quality 
standards submitted to EPA for review: 

(a) Use designations ·consistent with 
the provisions of Sections 101(a){2) and 
303(c](2) of the Act. 

(b) Methods used and analyses 
conaucted to support water quality 
standards revisions. 

{c) Water quality criteria sufficient to 
protect the designated uses. 

(d) An antidegradation policy 
consistent with § 131.12. 

[e) Certification by the State Attorney 
General or .other appropriate legal 
authority within the State that the water 
quality standards were duly adopted 
pursuant to State law. 

(f} General informHtion ~vhich ~vill ai<l 
the Agency in deternlining the adequacy 
of the scientific basis of the standards 
which do not include the uses specified 
in Section 101[a)[2) of the Act as well as 
information on general policies 
applicable to State standards which 
may affect their application and 
implementation. 

Subpart B-Establlshment of Water 
Quality Standards 

§ 131.10 Designation of uses. 

[a) Bach State must specify 
appropriate water uses to be achieved 
and protected. The classification of the 
waters of the State must take into 
consideration the use and value of water 
for public water supplies, protection and 
propagation of fish, shellfish and 
wildlife, recreation in and on the water. 
agricultural, industrial, and o\her 
purposes including navigation. In no 
case shall a State adopt waste transport 
or waste assimilation as a designated 
use for any waters of the United States. 

(b} In designating uses of a water 
body and the appropriate criteria for 
those uses, the State shall take into 
consideration the water quality 
standards of downstream waters and 
shall ensure that its water quality 
standards provide for the attainment 
and maintenance of the water quality 
standards of downstream waters. 

(c) States may adopt sub-categories of 
a use and set the appropriate criteria to 
reflect varying needs of such sub
categories of uses, for instance, to 
differentiate between cold water and 
warm water fisheries. 

(d) At a minimum, uses are deemed 
attainable if they can be achieved by the 

. imposition of effluent limits required 
under Sections 301(b) and 306 of the Act 
and cost-effective and reasonable best 
management practices for nonpoint 
source control. 

(e) Prior to adding or removing any 
use, or establishing sub-categories of a 
use, the State shall provide notice and 
an opportunity for a public hearing 
under § 131.20(b) of this regulation. 

(f] States may adopt seasonal uses as 
an alternative to reclassifying a water 
body or segment thereof to uses 
requiring less stringent water quality 
criteria. If seasonal uses are adopted, 
water quality criteria should be adjusted 
to reflect the seasonal uses, however. 
such criteria shall not preclude the 
attainment and maintenance of a mare 
protective use in another season. 

(g) States may remove a designated 
use which is not an existing use, as 
defined in § 131.3, or establish sub· 
c_ategories of a use if the State can 
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dentunstrute thnt c1ttuit1ing thi~ 
designCJtecl use is not ft.'Hsib\1.: hHcuU'>t-!: 

(1) Naturcilly or.curring pollutant 
concent1·atiuns prevent the t1ttolnn1E:!nl of 
the use; or 

{2) Natural. ephe1neral, in1:urinittent or 
low flow conditions or water levels 
prevent the attainment of the use, unless 
these conditions may be con1pensated 
for by the discharge of sufficient.volume 
of effluent discharges without violating 
State water conservation requirements 
to enable uses to be met: or 
· {3) Human caused conditions or 
sources of pollution prevent the · 
attainment of the use and cannot be 
remedied or would cause more 
environmental damage to correct than to 
leave in place; or 

{4} Dams, diversions or other types of 
hydro logic modifications preclude the 
attainment of the use, and it is not 
feasible to restore the water body to its 
original condition or to operate such 
modification in a way that would result 
in the attainment oflhe use: or 

(5) Physical conditions related to the 
natural features of the water body, such 
as the lack_of a proper substrate, cover, 
flow, depth, pools, riffles, and the like, 
unrelated to water quality, preclude 
attainment of aquatic life protection 
uses: or 

(6) Controls more stringent than those 
required by Sections 301(b) and 306 of 
the Act would result in substantial and 
widespread economic and social impact. 

(h) States may not ren1ove designated 
uses if: ~ 

(1} They are existing uses, as defined 
in Section 131.3, unless a use requiring 
more stringent criteria is added; or 

(2) Such uses will be attained by 
implementing effluent limits required 
under Sections 301(b) and 306 of the Act 
an9- by implementing cost·effective and 
reasOnable best management practices 
for nonpoint source control. 

{i} Where existing water quality 
standards specify designated uses less 
than those which are presently being 
attained, the State shall revise its 
standards to reflect the uses actually 
being attained. 

'"(j) A State must conduct a use 
attainability analysis as described in 
§ 131.3(g) whenever: 

(1) The State designates or has 
designated uses that do not include the 
uses specified in Section 101(a)(2) of the 
Act, or 

{2) The State wishes to remove a 
designated use that is specified in 
Section 101(a)(2) of the Act or to adopt 
subcategories of uses specified in 
Section 101(a)(2) of the Act which 
require less stringent criteria. 

(k} A State is n-ot required to conduc;t 
a use altainability analysis. under this 

.Kt•; .. ni ln ti on »vhcrH~ VC)l' t!eH •.t:nH ting .u::i.es 

\Vhich include those s~a~cifir!d in Section 
101(a)(2) of the Ar.I. 

§ 131.11 Criteria. 

{ti) lnt:lusion of pollutants: 
(1) Stdtes must adopt those w1::iter 

quctlity criteria that protect the 
designated use. Such criteria must be 
based on sound scientific rationale and 
must contain sufficient parameters or 
constituents to protect the designated 
use. For waters with multiple use 
designations, the criteria shall support 
the most sensitive use. 

(2) Toxic Pollutants-States must 
review water'quality data and 
information" on discharges to identify 
specific water bodies where toxic 
pollutants may be ad.versely affecting 
water quality or the attainment of the 
designated water use or where the 
levels of toxic pollutants are at a level to 
warrant concern and must adopt criteria 
for such toxic pollutants applicable to 
the water body sufficient to protect the 
designated use. Where a State adopts 
narrative criteria for toxic pollutants to 
protect designated uses, the State must 
provide information identifying the 
method by which the State intends to 
regulate point source discharges of toxic 
pollutants on water quality limited 
segments based on such narrative 
criteria. Such information may be 
included as part of the standards or may 
be included in documents generated by 
the State.in response to the Water 
Quality Planning and·Management 
Regulations (40 CFR Part-35). 

(b) Form of criteria: In establishing 
criteria, States should: 

(1) Establish numerical values based 
on: 

(i) 304(a) Guidance; or 
(ii) 304(a) Guidance modified to reflect 

site-specific conditions; or 
· (iii) other scientifically defensible 
methodsi 

(2} establish narrative criteria or 
criteria based upon biomonitoring 
methods where numerical criteria 
cannot be established or to supplement 
numerical criteria. 

§ 131.12 Antldegradalion policy. 
(a) The State shall develop and adopt 

a statewide antidegradation policy and 
Identify the methods for implementing 
such policy pursuant to this Subpart. The 
antidegradation policy and 
implementation methods shall, at a 
minimum. be consistent with the 
following: 

{1} Existing instream waier uses and 
the level of water quality necessary to 
protect the existing uses shall be 
maintained and protected. 
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(2) VVhere tht' tjUtdity of the \\'i1t1:1rs 

~!XCP-t!d ieve!s llE'Cf!S,•H-1ry to support 
propagation of fiBh, shellfish. and 
\Vildlife un<l recreation in and on the 
water, that quality shall be maintained 
and protected unless the State finds. 
after full satisfaction of the 
intergovernmental coordination and 
public participation provisions of the 
State's continuing planning process, that 
allowing lower water quality is 
necessary to accommodate important 
economic or social development in the 
area in which the waters are located. In 
allowing such degradation or lower 
water quality, the State shall assure 
water quality adequate to pi-otect 
existing uses fully. Further, the State 
shall assure that there shall be achieved 
the highest statutory and regulatory 
requirements for all new and existing 
point sources and all cost-effective and 
reasonable best management practices 
for nonpoint source control. 

(3) Where high quality waters 
constitute an outstandiflg National 
resource, such as waters of National and 
State parks and wildlife refuges and 
waters of exceptional recreational or 
ecological significance, that water 
quality shall be maintained and 
protected. 

(4) In those cases where potential 
water quality impairment associated 
with a -thermal discharge is involved, the 
antidegradation policy and 
implementing method shall be 
consistent with section 316 of the Act. 

§ 131.13 General policies. 

States may, at their discretion, include 
in their State standards, policies 
generally affecting their application and 
implementation, such as mixing zones, 
low flows and variances. Such policies 
are subject to EPA review and approval. 

Subpart C-Procedures for Review 
and Revision of Water Quality 
Standards 

§ 131.20 State review and revision of 
water quality standards. 

(a) State Review: The State shall from 
time to time, but at least once every 
three years, hold public hearings for the 
purpose of reviewing applicable water 
quality standards and, as appropriate, 
modifying and adopting standards. Any 
water body segment w:ith water qtiality 
standards that do not include the uses 
specified in Section 10l(a)(2) of the Act 
shall be re·examined every three years 
to determine if any new information has 
become available. If such new 
information indicates that the uses 
specified in Section 101(a)(2) of the Act 
are attainable, the State shall revise its 
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. t(jn<lards accordingly. Procedures 
ltates estn.blish for identifying and 
eviewing water bodies for review 
;hould be incorporated into their 
=:ontinuing Planning Process. 

(b] Public Participation: The State
ihaH hold a public hearing for the 
Jurpose of reviewing water quality 
.;tandards, in accordanae with 
Jrovisions of State law, EPA's water 
1uality management regulation (40 CFR 
t30.3(b)(6)) and public participation 
cegulation (40 CFR Part 25). The 
proposed water quality standards 
revision and supporting analys_es shall 
be made avai\~1ble to the public prior to 
the hearing. 

(c) Submittal to EPA: The State shall 
submit the results of the review, any 
supporting analysis for the use " 
attainability analysis, the methodologies 
used for site-specific criteria 
development, any general policies 
applicable to water quality standards 
and any revisions of the standards to 
the Regional Administrator for review 
and approval, within 30 days of the final 
State action to adopt and certify the 
revised stap.dard, or if no revisions are 
made as a result of the review, within 30 
days of the completion of the revi.ew. 

§ 131.21 EPA review and approval of water 
quality standards. 

(a) After the State submits its 
officially adopted revisions, the 
Regional Administrator shall either: 

(1) notify the State within 60 days that 
the revisions are approved, or · 

(2) notify the State within 90 days that 
the revisions are disapproved. Such 
notification of disapproval shall specify 
the changes needed to assure 
compliance with the requirements of the 
Act and this regulation, and shall 
explain why the State standard is not in 
compliance with such requirements. Any 
new or revised State standard must be 
accompanied by some type of 
supporting analysis. 

[b] The Regional Administrator's 
approval or disapproval of a State water 
quality standal'd shall be based on the 
requirements of the Act as described iri 
§ § 131.5, and 131.6. 

[c) A State water quality standard 
remains in effect, even though 
disapproved by EPA, until the State 
revises it or EPA promulgates a rule that 
supersedes the State water quality 
standard. 

[d] EPA shall, at least annually, 
publish in the Federal Register a notice 
of approvals under this section. -

§ 131.22 EPA promulgation of water 
quality standards. 

(a) If the State does not adopt the 
changes specified by the Regional 

,\d1ninistrator within 90 days afler 
notificalion of the Regional 
Administrator's disapproval, the 
Administrator shall promptly propose 
and promulgate such standard. 

(b] The Administrator may also 
propose and promulgate a regulation, 
applicable to one or mor·e States, setting 
forth a new ·or revised stand~i'd upon 
determining such a standard is 
necessary to meet the requirements of 
the Act. 

[c] In promulgating water quality 
standards, the Administrator is subject 
to the same policies, procedures, 
analyses, and public participation 
requirements established for States in 
these regulations. 

§§ 120.12 and 120.34 [Redeslgnated as 
§§ 131.31 and 131.331 

4B. Sections 120.12 and 120.34 are 
redesignated as § § 131.31 and 131.33 
respectively and constitute Subpart D, of 
new Part 131. The heading of new 
§ 131.31 is revised to read"§ 131.31 
Arizona". The table of contents for new 
Subpart D is set forth below: 

Subpart o..:.Federally Promulgated Water 
Quality Standards 
131.31 Arizona 
131.33 Mississippi. 

Authority: Clean Water Act. Pub. L. 92-500, 
as amended: 33 U.S.C. 1251 et seq. 

5. The heading for Part 120 is removed 
and reserved. 

{Note.-Appendix A will not appear in the 
CFR.l 
Appendix A-Response to Public 
Comments 

The public comments and statements 
submitted to EPA on the proposed 
Water Quality Standards Regulation 
before the close of the comment period 
are summarized in a s~parate 
publication, "Summary of Public 
Comments on the Proposed Water 
Quality Standards Regulation," March 
11, 1983. Limited numbers of the 
Summary are available from David K. 
Sabock at the address listed under 
FOR FURTHER INFORMATION CONTACT. 

This appendix describes EPA's 
response to the recommendations for 
changes in the proposed Regulation. 
Similar recommendations have been 
grouped together.- Major additions and 
deletions made in the Rule in response 
to public comments are described in 
greater detail in the Preamble. Subjects 
discussed in the Preamble, along with 
EPA's rationale for accepting or 
rejecting the public1s suggestions 
include: commitment to the goals of the 
Clean Water Act, changes in uses 
(including comments on· benefit-cost 
assessments), criteria, the 

antidegradation policy, gr:n~ntl policies . 
and State review. 

Definjtions 

Several commenters asked what 
waters were included in the·Standards 
program. We changed the term 
"navigable waters" to "waters of the 
United States" in the Regulation to 
avoid confusion. The CWA defines 
"navigable waters" as "waters of the 
United States," a broader class of 
waters than considered "navigable" 
under some other statutes. 

A number of recommendations were 
made to improve the series of 
definitions relating to uses. The tern1s 
"uses" and "attain" were removed from 
the list of definitions as being ' 
unnecessary to define. A definition of 
"Use Attainability Analysis" was added 
as a means of providing a common basis 
for understanding this analysis. This 
definition is derived from the language 
of the existing Regulation. The 
recommendation that the definition of 
"water quality limited segment" be 
moved from the Preamble of the 
proposed Rule to the definition section 
of the final Rule was accepted. The 
definition is important to understanding 
certain provisions of the Rule and is, 
therefore, logically part of the Rule. 

Several suggestions were offered 
regarding the definition of "criteria" 
which resulted in the addition of "or 
narrative statement" after 
"concentration or level" and the 
deletion o.f the final sentence to remove 
the erroneous implication that only 
numerical values may be established. 
However, we rejected the suggestion 
that we include in the definition of 
criteria a statement that criteria are _ 
purely scientific determinations and do 
not consider the availability of 
treatment technology or the costs or 
economic impact of such treatment 
requirements, because to do so would be 
misleading. Section 304(a) criteria 
developed by EPA are purely scientific 
determinations, published as guidance 
for the State's use. They are not 
enforceable. Criteria adopted as part of 
State water quality standards are set 
taking into consideration the protection 
of a particular designated use, and thus 
may indirectly reflect a judgment as to 
the availability of treatment 
technolOgies needed to attain that use 
and the associated economic impacts. 
Such criteria, adopted as part of a State 
standard. are enforceable. 

State Review of Water Quality 
Standards 

There Was considerable public 
comment on the subject of State Revie~v 

I 
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of l'Vutvr Quolity b'taudords. prirnari\y 
Jirected to the appurent lai.;k of EPt\'s 
comn1itment to the gools and philosophy 
of the Clean Water Act an<l the 
substitution of a review of standards for 
a limited number of priority-water 
bodies in lieu of a Statewide review of 
standards at least once every 3 years. 
l'hese concerns were addressed in detail 
in the Preamble and wiJJ only be briefly 
discussed here. 

Because of the overwhelming support 
for the Section 101(a)(Z) goals of the Act, 
EPA added a requirement that any 
stream segment with uses not specified 
in Section 101(a)(Z) of the Act be re
examined every 3 years by the State to 
detern1ine if new information has 
become available. If such new 
information indicates that the uses 
specified in Section 101{a)(Z) are 
attainable, the State shall revise its 
standards accordingly. This provision in 
effect established a mandatory 
requirement to "upgrade" water quality 
standards as a balance to the provisions , 
allowing the "downgrading" of 
standards. This policy also removes 
problems dealing with equity 
considerations among competing 
dischargers. Dischargers on a stream 
with an unduly "low" designated use 
should not be given an advantage over 
dischargers on streams whose 
designated uses and criteria were 
properly set to reflect attainable uses. 

We have retained the statutory 3-year 
review requirement. The proposed 
regulation was intended to implement 
that requirement, but subsequent 
statements on priority water bodies in 
that subsection of the proposal and 
discussions in the Preamble.and Water 
Quality Standards Handbook tended to 
confuse the issue. Many commenters 
thought EPA was attempting to delete or 
minimize that requirement. This is not 
EPA's intention. 

EPA has changed the language in part 
131.20 to emphasize the statutory nature 
of the 3-year review of alJ State 
standards. However" EPA continues to 
believe that the concept of focusing 
limited State resources on specific water 
bodies is an appropriate management 
technique to ensure that the most 
critical environmental problems are 
adequately addressed. The Preamble 
discusses this in more detail. 

In addition, many cornmenters 
erroneously assumed-that EPA was 
pr?p~sing a rigid system for determining 
pr~or~ty water bodies. EPA has no rigid 
pnor1ty system in mind other than 
assuming the States will address known 
problems first. Rather, EPA views 
setting priorities as a basic management 
loo! and a necessary step for States to 
make the be~t use of limited resources. 

Pri()ritv list!i are viewed e1s flexiblt~ 
y..•orkifig documents, not as mHndatory 
li~its. Public involvement in developing 
these lists is encouraged. 

Although there were suggestions that 
EPA define for States the processes that 
should be used in establishing the list of 
priority water bodies, the Act does not 
require such guidance and EPA does not 
believe it is appropriate to do so. 
However, whatever procedures States 
establish should be incorporated into 
the States Continuing Planning Process 
document and be made known to the 
public-at-large. 

Antidegradation Policy 
EPA's proposal, which would have 

limited the antidegradation policy to the 
maintenance of existing uses, plus three 
alternative policy statements described 
in the preamble to the proposal notice, 
generated extensive public comment. 
EPA's response is described in the 
Preamble to this final rule and includes 
a response to both the substantive and 
philosophical comments offered. Public 
comments overwhelmingly supported 
retention of the existing policy and EPA 
did so in the final rule. 

EPA's response to several comments 
dealing with the antidegradation policy, 
which were not discussed in the 
Preamble are discussed below. 

Option three contained in the 
Agency's propo"l'l would have allowed 
the possibility or exceptions to 
maintaining existing uses. This option 
was either criticiz.ed for being illegal or 
was supported because it provided 
additional flexibility for economic 
growth. The latter commenters believed 
that alJowances should be made for 
carefully defined exceptions to the 
absolute requirement that uses attained 
must be maintained. EPA rejects this 
contention as being totally inconsistent 
with the spirit and intent of both the 
Clean Water Act and the underlying 
philosophy of the antidegradation 
policy. Moreover, although the Agency 
specifically asked for examples of 
where the existing antidegradation 
policy had precluded growth, no 
examples were provided. Therefore, 
wholly apart from. technical legal 
concerns, there appears to be no 
justification for adopting Option 3. 

~lost critics of the proposed 
anti<legradation policy objected to 
removing the public's ability to affect 
decisions on high quality _waters and 
outstanding national resource waters. In 
attempting to explain how the proposed 
antidegradation policy would be 
implemented, the Preamble to the 
proposed rule stated that no public 
participation w-0uld be necessary in 
certain instances because no change 
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\'.'<1~ being nu.1df~ in a Stnte's walPr 
quality stHndard. Although that 
stcttement was technically accurate, it 
left the mistaken in1pression that all 
public participation was ren1oved from 
the discussions on high quality waters 
and that is not correct. A NPDES permit 
would have to be issued or a 208 plan 
amended for any deterioration in water 
quality to be "alJowed". Both actions 
require notice and an opportunity for 
public comment. However. EPA retained 
the existing policy so this issue is moot. 
Other changes in the policy affecting 
ONRW are discussed in the Preamble. 

Designation of Uses 

The question of whether there is a 
hierarchy of uses generated much 
discussion .. Many indicated there is no 
hierarchy of uses since none of the uses 
mentioned in Section 303( c) of the Clean 
Air Water Act are ranked or were put 
into any order of priority. However, 
others believed that fish, wildlife and 
recreation or potable water supply 

·clearly have precedence. The short 
answer is that Congress, in setting the 
goals in Section 101(a){Z), established 
that, where attainable, water quality 
"shall provide for the protection of fish, 
shellfish, wildlife and recreation in and 
on the water .. ,"Therefore, EPA has 
revised the proposed regulation to better 
emphasize the uses specified in the 
Section 101(a)(Z) goals of the Act. Under 
the final regulation, wherever States 
have set or set uses for a water body 
which do not include all of the uses 
specified in Section 101(a)(Z) of the Act" 
they must conduct a use attainability 
analysis to demonstrate that these uses 
are not attainable. Of course, if they are 
not attainable, the State must sele·ct one 
or more of the other uses included in 
303(c)(Z). While the States need only 
conduct a use attainability analysis 
once, every three years States will have 
to review the basis of prior decisions to 
designate uses a water body which do 
not include uses specified in Section 
101(a)(Z) of the Act to determine if there 
is any information which would warrant 
a change in the standards. This change 
responds positively to the criticism that 
the proposed regulation settled for the 
status quo and did not adequately 
support the-improvement of water 
quality. 

The provision in the proposal allowing 
States to designate subcategories of 
aquatic use (Section 131.lO(b)) has been 
changed slightly in the final rule 
(Section 131.lO(c)) in response to 
suggestions made by various 
commenters. EPA is attempting to 
convey the concept that some use 
classificationR included in the Act and 
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in State standards are so broaU that 
they do nut adequately describe tb the 
public the actual use to be protected. 
The final rule provides that a State may, 
because of physical, chemical, 
biologi'cal, and economic factors, wish to 
adopt sub-categories of a Use and set 
criteria appropriate to protect a 
particular use sub-category. The 
alteration of the language from the 
proposal to the final rule specifically 
follows suggestions that uses other than 
aquatic life protection should be 
covered, and that factors other than 
economics should be considered, in 
designating particular sub-categories of 
uses. 

Many of the comments on setting sub
categories of uses levels of aquatic 
protection, and seasonal uses were 
similar, focusing primarily on the 
availability of guidance and the 
adequacy of information on how to 
establish levels of protection or 
seasonal uses. Guidance is available in 
the Water Quality Standards Handbook 
on what considerations are involved in 
determining levels of protection and 
seasonal uses to designating appropriate 
uses for a water body. The availability 
of information will V(.lry depending on 
the site involved. EPA intends to 
continually improve the scientific and 
technical basis of the guidance and to 
revise such guidance from time to time. 
Moreover, EPA will not approve 
standards unless they are based on 
sound scientific and technical analysis. 
Establishing sub-categories of uses and 
seasonal uses are optional 
considerations on the part of the State. 

Several commenters suggested that 
EPA establish a minimum level of 
protection. EPA believes it provides the 
basic scientific information on various 
levels of protection with the water 
quality criteria recommendations under . 
Section 304(a) of the Act. However, for 
EPA to mandate certain levels of 
aquatic life protection within a use 
would override the primary authority of 
the State to adopt use classifications 
and supporting criteria through public 
hearings. EPA does not believe as being 
valid the concern expressed by the 
public that when establishing various 
levels of protection that -the most 
sensitive species will not be protected. 
The degree of protection may vary 
depending upon what life stage of the 
most sensitive species the public wishes 
to protect. For example, water quality 
criteria necessary to protect spawning of 
aquatic life generally requires more 
stringent water quality criteria than 
does protection of the species during 
other Stages of its life cycle. If spa'A·ning 
is not part of a designated use for a 

specific water body. then less stringent 
criteria levels may be established and 
they will be adequate to protect the use 
fully. 

The public also was concerned that 
uses or sub-categories of uses would not 
be based on original habitat conditions. 
It h·as never been the intention of the 
water quality standards program to 
bring all waters to a pristine condition 
or necessarily to set standards based on 
original habitat conditions. In the first 
instance, some waters are naturally of 
"poor" quality, and in the second, man 
has changed the environment and there 
are instances where an attempt to 
correct or control some sources of 
pollution either simply cannot be 
effected or would cause more 
environmental damage to correct than to 
leave in place. 

In response to comments that the 
provision on seasonal uses was too 
loose, we revised the wording to clarify 
that the criteria may not be adjusted in a 
way that precludes a more protective 
use in another season. 

A basic policy of the standards . 
program throughout its history has been. 
that the designation of a water body for 
the purposes of waste transport or 
waste assimilation is unacceptable. At 
the public's suggestion, an explicit 
statement of this policy has been added 
to § 131.lO(a). The objective is to . 
prevent water bodies from being used as 
open sewers. Thus. this "no waste 
tranSport" policy does not mean that 
wastes cannot be conveyed by barge or 
boat; such activity is encompassed by 
the navigation use designation. 

Use Attainability Analysis 
Because of the wide range of 

comments on the use attainability 
analysis, EPA revised the regulation to 
better define when such an analysis is 
appropriate. The changes were 
described in the Preamble. 

EPA also reworded the proposed 
concept of the use attainability analysis 
to include, where appropriate, an 
analysis of the economic impacts of 
attaining a use consistent with or more 
stringent than the Section 101(a)(2) goals 
of the Act. EPA agrees with the 
comments that attainability and 
affordability are integral components of 
the same analyses. This is consistent 
with the previous regulation. which 
provided that, in determ_ining 
attainability, States were to consider 
economic factors(§ 35.1550(c)(l)). 

In the proposed Rule, EPA 
recommended conducting a benefit-cost 
assessment in determining whether the 
bt.nefits of attaining a use bear a 
reasonable relationship to the costs. 
That concept hcls been removed from 

the final Rule. As exph-1ined in the 
preamble, the Agency was persuaded by 
the arguments that there are inherent 
conceptual and procedural difficulties in 
balancing the benefits of achieving the 
Section 101(a)(2) goals versus the costs. 
The final regulation avoids these 
problems while still recognizing the 
relevance of economic factors in 
determining attainability. The Agency 
has retained .the concept that economic 
analysis be judged on substantial and 
widespread economic and social impact. 

Defining Attainable Uses 

SeVeral recommendations were made 
to delete references to Section 301(c) 
from the definition of the minimum 
baseline technology defining when a use 
is considered attainable and cannot be 
modified or removed. They also 
suggested making 301(c) waivers subject 
to the requirements of proposed 
§ 131.13(c). The Agency believes that it 
is appropriate to use all applicable 
sections of the Act in defining the 
minimum technology bas.ed 
requirements of the Act: section·301(c} is 
one such section. In addition, Section 
301(c) prescribes the eligibility 
requirements for a Section 301 waiver. 
Therefore, EPA has not made the 
suggested changes relating to Section 
301(c). 

Others pointed out that the proposed 
rule did not, but should, allow a mix of 
point and nonpoint source controls in 
determining whether a use is attainable. 
It was not EPA's intent lo prevent that 
type of analysis, and the final regulation 
has been clarified by combining the two 
paragraphs on point and nonpoint 
source controls with the word "and" in 
§ 131.lO(h) 

Other comments on nonpoint sources 
focused on the use of the terminology 
"cost e'ffective and reasonable best 
management practices." EPA used the 
term "cost effective and reasonable best 
management practices" to cover the 
development of nonpoint source controls 
with Section 205(j) funding. We believe 
generally that nonpoint source controls 
de'veloped as part of a State's water 
quality management plan are cost 
effective and reasonable. If EJ. designated 
use can be attained through such BMP~ 
it would be inconsistent to allow a 
change in the use. Some comments also 
expressed concern that the Agency was 
forcing a mandatory regulatory program 
for nonpoint source controls through the 
Water Quality Standards Regulation. 
The Agency does not believe that the 
wording will impose any new 
requirements for the development of 
regulatory programs for nonpoint source 
controls: rather, the regulation simply 



takes into account tho:-;e progran1s 
which exist in ascertaining the n1inin1un1 
requirements. States are still free to 
review and revise their non-point source 
requirementS in accordance...with 208, 
303( e ), and 205(j). 

One con1menter recommended that 
the Agency include in the section on use 
attainability a discussion of the 
relationship between best management 
practices and water quality standards 
similar to that in U.S. EPA, State and 
Areawide Memorandum, Number 32, 
Nov. 14, 1978. EPA has included that 
memorandum in the chapter on "Water 
Body Survey and Assessments for 
Conducting Use Attainability Analyses" 
in the Water Quality Standards 
Handbook. 

Changes in Uses 

EPA received substantial comment on 
§ 131.lO(h)(l)-(6) and (i)(l)-(6) of the 
proposed regulation, which deal with 
the circumstances under which changes 
may (or may not) be made in designated 
uses, These sections have been revised; 
the changes are discussed in SeCtion A 
of the Preamble. 

Criteria 

We accepted the comment that the 
added test of criteria being ''compatible 
with" protecting a designated use might 
raise the possibility of unnecessary 
debate over what is compati\Jle with 
protecting a designated use. The 
sentence was revised to read "States 
must adopt water quality criteria that 
protect a designated use." ln response to 
several comments, EPA also added 
language to clarify that criteria must be 
based on sound scientific rational and 
must contain sufficient parameters or 
constituents to protect the designated 
use. Some commenters apparently 
believe that the Agency continues to 
have a pOlicy of "presumptive 
applicability" applied to the Federal 
water quality criteria or that the 
proposed Regulation recreated that 
policy. That policy existed from July 10, 
1978 to Nov. 28, 1980, when it was 
rescinded. No such policy now exists · 
nor is intended in the final rule. While 
States are free to draw on EPA's 304(a) 
criteria as support for State criteria, they 
are equally free to use·any other criteria 
for which they have sound scientific 
support 

Comments received from the public 
clearly indicated concern that the 
pro~o.sed rule did not appear to provide 
sufficient emphasis on the control of 
toxic pollutants. The proposed 
paragraph on toxic pollutants was 
therefore strengthened to provide that 
Stat~s "must'.' review water quality data 
and 1nformahon on dischargers to 

iclt-!nlify wht-inf toxic pollut<1ntH cnay be 
ad\ prsely affet:ting the attainment of 
designated water uses and ''must" adopt 
criteria to ensure the protection of the 
designated uses. Furthermore, where 
States adopt narrative statements for 
toxic pollutants, EPA is requiring that 
States submit along with their standards 
submission information identifying the 
method by which the State intends to 
regulate point source discharges of toxic 
pollutants based on the narrative · 
provisions. For example, States may 
require biological monitoring of 
dischargers' effluents such that a 
particular tolerance or LCsu value is not 
exceeded. EPA made these changes 
because it agrees that more emphasis 
needs to be placed on the control of 
toxic disch1,1rgers. Information on 
implementing methods will ensure that 
EPA and State have a common 
understanding of what the narrative 
criteria really mean, and will facilitate 
permit writing on water quality limited 
streams. 

The regulation provides several ways 
of establishing water quality criteria, 
including criteria development based on 
site-specific characteristics. EPA's field 
tests of the proposed guidance 
supporting the concept of developing 
site-specific criteria, the comments 
received during the public review, and . 
the review conducted by the Agency's 
Science Advisory Board identified 
difficulties with the proposed guidance. 
The final guidance has been carefully 
revised to reflect the concerns and 
comments received to ensure that the 
mechanisms used to develop site
specific criteria are scientifically 
credible. Research will also continue on 
improved techniques, and as validated 
they will be made available to the 
States. 

General Policies 

While maity commenters supported 
including the General Policie_s provision 
(Section 131.13) in the framework of the 
Regulation. otliers recommended 
deleting the General Policies section 
from the Regulation and including it in 
guidance documents. Since much of the 
language in that proposed part was in 
fact guidance, EPA decided to delete 
paragraphs (b]-(d). Only the first part of 
the section which recognizes that States 
do adopt policies that impact on the 
implementation and application of water 
quality standards and that such policies, 
if agopted, are subject to EPA review 
and approval was retained. 

EPA believes that it is important for 
the public to understand that while the 
adoption of these policies is optional. if 
adopted they are subject to EPA review 
and ~pproval. EPA will continue to 
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inGlude ft dise;ussion of mixing t:(Hll'!S, 

lo\v f!o\\'S, variance and other genet'nl 
prograrn policies in a guidance 
document, as has been done since "1975. 
Detailed guidance on these optional 
policies is included in the Water Quality 
Standards Handbook. 

Resource Capabilities 

The issue of resources was of concern 
to many. While same States over the 
years have collected the scientific and 
technical information to set appropriate 
water quality standards, others have 
done significantly less data collection. 
EPA recognizes that use attainability 
analyses and site specific criteria 
studies may require some States to 
program more resources for setting lhf!ir 
water quality standards than in the past. 
However, the use attainability. analyses 

· apply only !o water quality limited 
segments-segments where standards 
will-not be attained even with 
implementation of technology-based 
controls of the Ac~ where the Sta_te 
wishes to justify uses less than 
"fishable/ swimmable". Moreover. 
nothing in the guidance or in the 
requirement for conducting use 
attainability analyses suggests that 
every analysis be similar in scope and 
detail or that they must be intrinsically 
expensive and difficult. EPA expects 
quite the opposite to be true; the 
analyses only need to be sufficiently 
detailed to support the specific 
standards decision in question. 
Consequently, when attempting to 
establish appropriate aquatic protection 
uses it will, for example, be relatively 
simple to demonstrate to EPA that 
certain aquatic life forms will be unable 
to exist in an area because of physical 
factors regardless of the level of water 

·quality attained, i.e., no level of water 
quality will induce fish to spawn in 
areas where the bottom strata are not 
what the particular species requires for 
spawning. In other instances, given the 
environmental problems, number of 
people involved, the cost of pollution 
control to municipalities and industries, 
and the political asp~cts of the situation, 
the use attainability analyses may be 
quite costly. Because resources are and 
will likely continue ta be a problem, 
EPA recommends that States set 
priorities for conducting these analyses. 
The Agency also believes that it is 
appropriate for States to enlist the 
cooperation and resources of 
dischargers in conducting these 
analyses. EPA continues to believe that 
there is considerable expertise and data 
available from various State agencies 
that can be tapped to assist in 
establishing attainable standards. This 
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expertise does, of course, vary fron1 
State to S1ate but that situation exists 
under any regulation EP1\ n11-1y 
prOmulgale. 

In addition to the technical cnncerns 
on the development of site-specific 
criteria addressed earlier in both the 
Preamble and this Appendix. the public 
expressed concern with the cost of the 
procedures and the availability of Stale 
personnel to conduct and manage such 
procedure8. Because it is a new concept 
in terms of application in a regulation, 
the Preamble to the proposed rule 
discussed the procedures in detail. This 
conveyed the impression that site
specific criteria development would be 
the basic method of setting water 
quality criteria. EPA believes the States 
will continue to base most of their 
standards on EPA developed Section 
304(a} criteria because of the.resource 
question and because of the fact that 
site-specific criteria will not be 
necessary in most water bodies. The 
Final Rule allows States to develop site
specific cri.teria: it does not require them 
to do so. As with use attainability 
analyses, States should set priorities 
and enlist the assistance of dischargers 
in conducting site specific criteria. EPA 
will be providing training seminS:rs for 
State personnel in applying site-specific 
criteria development procedures. EPA is 
also developing simpler and improved 
techniques. 

State/Federal Roles 
There were a number of diverse 

comments on the sections of the 
proposed rule dealing with "State 
Review and Revision of Water Quality 
Standards", "EPA Review and Approval 
of Water Quality Standards" and "EPA 
Promulgation of Water Quality 
Standards", 

Several comments on § 131.20 of the 
proposed regulation "State Review and 
Revision of Water Quality Standards", 
requested specific mechanisms be 
included in the regulation on how States 
should generate data and information, 
hoW to involve local government and 
industry in the data collection and 
decision making, how permittees could 
request a review of inappropriate water 
quality standards and how the public 
participates in the water quality 
standards revision process. All of these 
comments were evaluated but few 
changes were made other than those in 
§ 131.20 which were described earlier. 
States are responsible, within the 
guidelines of Section 303(c) of the Act 
and the Water Quality Standards 
Regulation, for setting water quality 
'standards. EPA does not believe it is 
appropriate to specify particular 
administrative mechanisms States must 

use in lhat process. Ensuring such 
administrative uniforn1ily woul<l be 
disruptive to the States· without yielding 
any significant environmental benefit. 

There was also a recommendation to 
include in the rule the policy statement 
that-Was in the preamble to the proposal 
on the relationship of Section 24 of the 
"Municipal Waste Water Treatment 
Construction Grant Amendments of 
1981" (Pub. L. 97-117, December 29, 1981, 
33 U.S.C. 1313(a)), to water quality 
standards reviews. The Agency chose 
not to do so because, for the purposes of 
Section 24, water quality standards 
reviews are synonymous with the water 
quality standards reviews under Section 
303(c) of the Act and the one final rule. 

A number of letters and statements 
expressed concern that the various EPA 
Regional Offices will interpret the 
regulation differently. It is recognized 
that with·10 Regional Offices 
responsible for the review and approval 
of State water quality standards, there is 
potential for inconsistencies between 
Regions on recommended data and 
analyses. Of course, since water quality 
problems in different regions may vary 
considerably, the regions must also be 
able to respond to those problems in • 
ways that make the most sense under 
the particular circumstances. However, 
it is believed that EPA's guidance and 
Headquarters evaluations of the 
Regional ·Offices will, to the extent 
possible, minimize inconsistencies in the 
interpretation of the Regulation by our 
Regional Offices. 

There -were suggestions that EPA 
change the rule to read that the State 
water quality standards go into effect 
only after EPA approval. Standards are 
adopted by States under State law. 
Consistent with the Clean Water Act, 
EPA's policy has always been that a 
State standard goes into effect when 
adopted by the State and remains in 
effect, even if disapproved, unjil the 
State revises its standards or EPA · 
promulgates ~ Federal standard. This 
interpretation is necessary because 
otherwise- there would be no standard at 
all until Federal action was completed. 
A State rescinds its prior standard 
whenever it adopts a revised standard. 
In addition, EPA approval of a standard 
should not be .interpreted as sllperseding 
the State's righ~ to amend its own laws. 
By the same token, if EPA promulgates a 
Federal standard, the State is obliged to 
apply that standard in its pollution 
control programs or until the State 
adopts a State standard identical to or 
more stringent than the Federal 
standards. 

EPA proposed to publish a notice of 
approvals of State water quality 

stand;-1\'ds in the Fndcral Register ;1l 

\east annually. One letter re4uested thtd 
EPA. publish the notice of approvals at 
the time the Agency take action. EPA 
believes that this action is unnecessarv 
since publication of these notices (or · 
any delay in publishing them} in no way 
affects the legal standing ofthe 
standards or the status of EPA's 
approval action. When a' State adopts a 
standard, it publishes a notice under 
State law. This should be sufficient to 
ensure that the regulated community is 
informed of any changes in State water 
quality standards. EPA's annual 
publication will serve as a convenient 
check. 

A number of respondents 
recommended that in promulgating State 
standards, EPA move expeditiously to 
avoid excessive delays. EPA's approach 
in disapproving State standards is to 
work with the State to assist the State in 
revising its standard to meet the Act's 
requirements. Only as a last resort will 
EPA promulgate Federal standards. In 
working with a State to revise its 
standard. EPA will try to do so within 
the timeframe of the Act. However, this 
may not always be possible depending 
on State administrative and/ or 
legislative procedures. However, we 
intend to try harder to eliminate 
unnecessary delay. 

In response to a number of questions 
raised. the final rule clearly states that 
in promulgating State standards, the 
Administrator will be subject to the 
same public participation policies and 
procedures established for States. 

Interstate/International Water Quality 
Standards Issues 

In the Preamble to the proposed water 
quality standards regulation, EPA 
discussed its role in interstate and 
international water quality standards 
issues. There were those that believed 
that EPA should include in the 
regulation specific procedures for 
resolving interstate/international 
conflicts and require States to adopt 
standards that meet treaty requirements. 
Since these issues have been associated 
with the standards ptogram since its 
inception and have been adequately 
resolved previously without the need for 
regulatory language, EPA sees no need 
to include such language in the Final 
Rule. 

When interstate/ in tern a tional 
conflicts arise, EPA will play a stronger 
role in the standards process in addition 
to the ordinary review and approval 
procedures described in the regulation. 
First, if an interstate conflict occurs 
between States in the same EPA region. 
the EPA Regional Administrator is in a 
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position to help resolve the dispute 
through the ability to review and 
approve each Stale's standards and.by 
participating in the ~tandards.. ' 
development process. 

Interstate and interregional 
organizations can also play a positive 
role in this situation. Second. if the issue 
involves more than one EPA region and 
the EPA regions are unable to resolve 
the issues, then the EPA Administrator 
can be requested to render a judgment. 
While it is theroretically possible that 

ty.,·o States might have inco1npatible 
standards, both of which meet the 
requirement~ of the Act anclt'his 
regulation, such as situation is likely to 
be rare. If it occurs, EPA will assist the 
States in resolving the inconsistency. 
The exact procedures will depend upon 
the specific circumstances. Therefore, 

·we do not believe it is appropriate to 
include specific procedures in the Water 
Quality Standards Regulation to resolve 
interstate conflicts. 

Any specific treaty requirements have 

the force oflaw.1'herefore, State ~vatfJr 
quality standards will have to meet any 
treaty requirements. 

Finally, in response to comnienters' 
suggestions, we have made some 
editorial and format changes to clarify 
the regulation. In •ddition, the 
substantive·changes made to 
demonstrate the Agency's commitment 
to the goals of the Act should also help 
clarify the regulation. 
jFR Doc. fll-30:?.33 Fillld 11-1-113; 8:45 1:1ml 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

BEND, OREGON 

SEPTEMBER 27, 1985 

PROPOSED AMENDMENTS 10 JANUARY 25, 1985 RULES FOR 401 CERTIFICATION 

SUBMITTED BY NORTHWEST ENVIRONMENTAL DEFENSE CENTER 

On January 25, 1985, the Department CDEQ) proposed to the Ccrnmlsslon CEQCl 
rules for certification under section 401 of the federal Clean Water Act of 
federa I I y I I censed or perm ltted act Iv It! es. At that ti me, NEDC proposed 
the followlng amendments to those rules: 

"The first paragraph on page 1 of the staff report speaks of certlf lcatlon 
of "any such discharge or activity." The Summation section on page 5 of 
the staff report speaks of a requirement to review and to certify "the 
proposa I" and of "requ I rements for the protect I on of pub I I c waters." Under 
the description of Purpose on page 1 of Attachment A Is language about 
certification "for projects." On page 2 of Attachment A, however, under 
Certification Required Is the more narrowly construed description of a 
certification of "any such discharge," We recommend that this phrase be 
changed from "any such d I scharge" to the more broad I y construed any suc.h 
activity. 

"On page 2 of Attachment A under the Information requirements I lsted as 
340-48-020(2), we reccrnmend the addition of the fol lowing subsection: ill 
.l.Jlf.Qrmatlon and eyldence demonstrating that the prolect is cornpatlbie and 
consistent with al I designated beneflclal uses of the affected waters. 

"Also on page 2 of Attachment A under 340-48-02013), to the end of the 
sentence present I y end l ng w I th the phrase "project I mp acts on water qua I 1-
ty" we recommend the addition of the words or designated beneficial uses gf 
.ihe affected waters. 

"On page 4 of Attachment A under Issuance of a Certificate, the last sen
tence under 340-48-025(1) should be stricken In Its entirety and replaced 
with the sentence: The appl !cant sha!.L be notified promptly that untl I the 
Department completes action on the application for certification the certf
J!catlon shall be considered to be den~ 

"Also on page 4 of Attachment A under 340-48-025(2), we recommend the addi
tion of the fol lowing subsection: ill findings that the project Is ccm
patable and consistent with al I designated ben~flclal uses of the affe~J:I 
~..s..." 



Proposed Rules with Modifications 
to Reflect Public Comment 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

OREGON ADMINISTRATIVE RULES 
Chapter 340, Division 48 

DIVISION 48 

ATTACHMENT A 

Water Quality Program 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY REQUIREMENTS AND STANDARDS. 

Purpose 

340-48-005 The purpose of these rules is to describe the procedures 
to be used by the Department of Environmental Quality for receiving and 
processing applications for certification of compliance with water quality 
requirements and standards for projects which are subject to federal agency 
permits or licenses and which may result in any discharge into navigable 
waters or impact water quality. 

Definitions 

340-48-010 As used in these rules unless otberwise required by 
context: 

(1) •certification• means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
subject to federal permit or license requirements will not violate 
applicable water quality requirements or standards. 

(2) "Clean Water Act• means the Federal Water Pollution Contr•ol Act 
of 1972, PL 92-500, as amended. 

(3) •coast Guard" means U.S. Coast Guard. 

(4) "Commission• means Oregon Environmental Quality Commission. 

(5) •corps• means U.S. Army Corps of Engineers. 

(6) "Department• or "DEQ" means Oregon Department of Environmental 
Quality. 

(7) "Director• means Director of the Department of Environmental 
Quality or the Director's authorized representative. 

(8) "Local Government• means county and city government. 

1-Div. 48 



DEPARTMENT OF ENVIRONMENTAL QUALITY Water Ouali ty Pro gr run 

Certification Required 

340-48-015 Any applicant for a federal license or permit to conduct 
any activity, including but not limited to the construction or operation of 
facilities which may result in any discharge to waters of the State, must 
provide the licensing or permitting agency a certification from the 
Department that any such discharge will comply with Sections 301, 302, 303, 306, 
and 307 of' the Clean Water Act which generally prescribe effluent limitations, 
water quality related effluent lim.i.tations, water quality standards and 
implementation plans, national standards of performance for new sources, and 
toxic and pretreatment effluent standards. 

Application for Certification 

340-48-020 (1) Except as provided in section (6) below, completed 
applications for project certification shall be filed directly with the DEQ. 

(2) A completed application filed with DEQ shall contain, at minimum, the 
following information: 

(a) Legal name and address of the project owner. 
(b) Legal name and address of owner's designated official 

representative, if' any. 
(c) Legal description of the project location. 
(d) A complete description of the project proposal, using written 

discussion, maps, diagrams, and other necessary materials; 
(e) Name of involved waterway, lake, or other water body. 
(f) Copies of the environmental background information required by 

the federal permitting or licensing agency. 
(g) Copy of any public notice and supporting information, issued by 

the federal permitting or licensing agency for the project. 
(h) A statement from the appropriate local planning agency that 

the project is compatible with the acknowledged local comprehensive plan or 
that the project is consistent with statewide planning goals if the local 
plan is not acknowledged, If a county is the appllcant for a project 
for which it bas also made the land u~e compatibility determination, the 
State Land Dse Conseryat:ton and DeyeJgnment pepartment may be asked to 
review and qom.ment on the County's comoatibility determinatio~. 

(3) The DEQ reserves the right to request any additional information 
necessary to complete an application or to assist the DEQ to adequately evaluate 
the project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certifJ.cation. 

(4) [Public notice of all applications filed with DEQ shall be by 
publication in the Secretary of State's Bulletin, mailing of notification to 
those persons who request to be on a DEQ mailing list for receiving such 
notices, and mailing of notification to local governments in the project area. 
Notices shall specify the duration of the comment period which will normally 
be 30 days.) l.!l order to inform potentially interested persgns of the 
application. a public notjce announcement shall be prepared and girqulated in a 
manner approyed by the Director. The nqtice shall tell pf public participation 
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ooportunities. shall encourage comments by interested jndiyidqaJs or agengies. 
and shall tell of any related documents ayaJlable for public inspection and 
copying. The Director shall provlde a period of not less than 30 days following 
the date of the public notice during whi qh time interested nersons may submit. 
written yjews and comments, All comments receiyed during the 30-day period 
shall be considered in fqrmulating th§ pepartment•s position. The Director 
§ball add the name of any person or group upon reauest to a maiJing list to 
rl'cel ye cg pies of public notice. 

(5) The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of persons to 
request or petition for a public hearing with respect to certification 
applications. If the Director determines that useful information may be 
produced thereby, or if there is significant public interest in holding a 
hearing, a public hearing will be held prior to the Director's final 
determination. Instances of doubt shall be resolved in favor of holding 
the hearing. There shall be public notice of such a hearing. 

(6) For projects or activities where the Division of State Lands is 
responsible for compiling a coordinated state response (normally 
applications requiring permits from the Corps or Coast Guard), the 
following procedure for application and certification shall apply: 

(a) Application to the Federal agency for a permit constitutes 
application for certification .. 

(b) Applications are forwarded by the Federal Agency to the 
Division of State Lands for distribution to affected agencies. 

(c) Notice is given by the Federal Agency and Division of State 
Lands through their procedures. Notice of request for DEQ 
certifica~ion is circulated with the Federal Agency Notice. 

(d) All comments including DEQ Water Quality Certification are 
forwarded to the Division of State Lands for evaluation and 
coordination of response. The Division of State Lands is responsible for 
[determination of] assuring compatibility with the local comprehensive plan 
or consistency with statewide planning goals. 

!Zl The Department's eyaluatiqn of an application for prqject 
certification will include but not be limited to the following; 

!al Existing and potential beneficial uses of surface or groundwater 
which could be a(fegted by the oropqsed facility. 

(b) Potential impact from the generation and disposal of waste 
£,hemicals or sludges at a proposed facility. 

(cl Potential mpdification pf sui:f.a.Qe water quality or gu!lJlt.i.t.:L.. 
(d) Potential modification of groundwater quality. 
(el Potential impacts from the construction of intake or outfall 

structures. 
(f) Potential impacts from waste water discharges. 
( gl Potential impaqts from con.§..truction actJ yities. 
(h) The pro1ect•s gomplianoe wlth plans applicable to Section 208 pf 

the Federal Clean Water Act. 
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Issuance of a Certificate 

340-48-025 (1) Within ninety (90) days of receiving a complete 
application for project certification, the DEQ shall serve written notice upon 
the applicant that the certification is granted or denied or that a further 
specified time period is required to process the application. Written notice 
shall be served in accordance with the provisions of OAR 340-11-097 except that 
granting of certification may be by regular mail. Any extension of time shall 
not exceed 1 year from the date of filing a completed application. If the 
Department fails to take timely action on an application for certification, the 
certification requirements of Section 401 of the Clean Water Act are waived. 

(2) DEQ's Certification for a project shall contain the following 
information: 

(a) Name of Applicant; 
(b) Project's name and federal identification number (if any); 
(c) Type of project activity; 
(d) Name of water body; 
(e) General location; 
(f) Statement that the project complies with applicable 

requirements of the Federal Clean Water Act; 

(g) Special conditions if necessary to assure compliance with 
Sections 301, 302, 303, 306, and 307 of the Clean Water Act and state water 
quality requirements. 

(h) Findings that the prolect is compatible with the local 
comprehensiye plan and/or the statewide planning gogls. except for those 
projects for which the Diyision of State Lands coordinates' the respo..Jlll.ll... 

(3) If the applicant is dissatisfied with the conditions of any granted 
certification, the applicant may request a hearing before the Commission. Such 
requests for a hearing shall be made in writing to the Director within 20 days 
of the date of mailing of the certification. Any hearing shall be conducted 
pursuant to the rules of the Commission for contested cases. 

(4) Certifications granted pursuant to these rules are valid for the 
applicant only and are not transferable. 

Certification Delivery 

340-48-030 For projects where application for certification is filed 
directly with DEQ by the applicant, the DEQ certification will be returned 
directly to the applicant. For those applications that are coordinated by the 
Division of State Lands, DEQ certification will be delivered to the Division of 
State Lands for distribution to the applicant and the federal permitting 
agencies as part of the State of Oregon coordinated response. 

Denial of Certification 

340-48-035 If the Department proposes to deny certification for a project, 
a written notice setting forth the reasons for denial shall be served upon the 
applicant following procedures in OAR 340-11-097. The written notice shall 
advise the applicant of appeal rights and procedures. A copy shall also be 
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provided to the federal permitting agency, The denial shall become effective 20 
days from the date of mailing such notice unless within that time the applicant 
requests a hearing before the Commission or its authorized representative. Such 
a request for hearing shall be made in writing to the Director and shall state 
the grounds for the request. Any hearing held shall be conducted pursuant to 
the rules of the Commission for contested cases. 

Revocation or Suspension of Certification 

340-48-040 (1) Certification granted pursuant to these rules may be 
suspended or revoked if the Director determines that: 

(a) The federal permit or license for the project is revoked. 
(b) The federal permit or license allows modification of the project 

in a manner inconsistent with the certification. 
(c) The application contained false information or otherwise 

misrepresented the project. 
(d) Conditions regarding the project are or have changed since the 

application was filed. 
(e) Special conditions or limitations of the certification are being 

violated. 

(2) Written notice of intent to suspend or revoke shall be served upon the 
applicant following procedures in OAR 340-11-097. The suspension or revocation 
shall become effective 20 days from the date of mailing such notice unless 
within that time the applicant requests a hearing before the Commission or its 
authprized representative. Such a request for hearing shall be filed with th·e 
Director and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to the rules of the Commission for contested cases. 

GDC:t 
WT245 .A 
Revised 1/3/85 
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Tc:_;tirnony of John R. Churchill Jx:fore the Environment.."11 Quality 0Jrr1mission 
Fri<lay, September 27, 1985. 

Mr. Chairman, I come to the table to address this Conunission today at the pulJlic 
comment t.i1ne to clarify what I referred to as an "Or\qellian \..;rord think game" 

in my letter to the Commission under Item:{ or f_ of your last meeting. 

Mr. Chairman, I was greatly disturf.>ed w11en you accused Dr. Smith and I at the 
OBC public forum last Friday night of attempting to change the Conunission 1 s 
policy \..;rith regard to what is a water policy st.andard under OOth the Statutes 
of the Federal Government and the State of Oregon and the implementing regula
tions and more _important, long standing established policy of this Department 
and this Conunission. 

No, 1'-1r. Chairman, Dr. Smith and I hold the stare decisis position in this argument. 
our position is simply that you carry out the policy as it has long been established 
by this Department, by this Commission, and by federal and state statute. 

The EPA letter signed by .Mr. Burd is definitive, written evidence t11at uses and 
criteria are the two ingredients of standards and always have be.en. In follo\.,ring 
up on receipt of the EPA letter, I talked to several DEQ and EPA personnel and 
asked thern the following question: Have you ever heard the argument raised by 
the Department that the uses are not an integral and legal part of any water 
quality standard? Mr. Chairman, every ans\ver was, 11 Uses are the central thrust 
of water quality standard and this has always been the policy in Oregon." It 
has always b2en federal policy. It has al\vays been the lJolicy in every one of 
our fifty states. 

The EPA letter and my subsequent investigation confirmed completely my earlier 
testimony Mr. Chairrnan, that uses l1ave always 1::ccn an integral part of water 
quality standards. In fact, no one, w1til the 401 administration issue arose, 
has ever questioned that they were not~ Every statement on \¥ater quality 
standard that I have ever seen from DEQ explicitly or implicitly deals with the 
uses. :i:n fact, the uses _and their protection are the central thrust of the in
stream water quality management prograin. 

So how did this new policy of the Departments originate, Mr. Chairman. I have 
investiaged this matter. My investigations show that after the NW Environmental 
Defense Council staff investigated the 200 cases of the rubber stamping 401 
certifications the Department admitted that it had not a&ninistered the program 
properly. As a result of our investigation and as a result of ot1r. request for 
rules and standards to protect the public, as well as the applicant, the Depart
ment proposed rules that only included degreg.ation of criteria not uses, "they 
appear to have made the argument that the designation of uses is a now function 
of the Water Policy Review Board (now Water Policy Commission) and presumably 
this Commission enforces against use degradation when threatened by a lowering 
of water quality. 



!Jndc:r our long standing fcc18ral and f3tr-te vJatcr quality 1)olicics \ve have in 1-lced 
ar'loptc:-d the uses as enunciated in the \Yater resource~; )Jasin programs as a 
starting off place for use designation of uses unc1cr our water quality standards 
program. rrhe Department and then the Co1nmission l1as added refinc:'.i11cnt of uses 
such as different classifications of fis11eries and in rno.ny cases jn~-,;tream uses 
not established ,in basin programs such as aesthetics. One cxa.rr11Jlc is sv1inuning 
as a use designated by this Co1nmission. The crucial issue is hov;1 t.he Corruuission 
regulated the adoption of uses and is it responsible for r~nforcernent of water 
quality standards. That \Vas aptly dernonstrated by Cornrnissioner Deneke' s 
c1uestion to !·1r. Sawyer and J:'.1r. Sawyer's non-answer under Agenda Item I of the 
last n1eeting. When the Corrm1ission adopted and revised uses in i;vater quality 
standards. Com_rnissioner Deneke asked Mr.. Sawyers what are thses Uses in t11is 
Use 1'able that we are asked to adopt by the Department. Mr. Sawyers argument 
was not enlightening and I suggest you review the transcript or have a transcript. 
made to refresh yourself on this point. 1v1r. Sawyer could not ansvier because it 
would have destroyed the argument that he has been trying to pursuade the public, 
the legislature, the department and this commission that water uses are not the 
responsibility of the depart~ent. 

I ask the simple question, Is this Conunission responsible for the enforcement 
of the water quality program of the State of Oregon? Does it share the responsi
bility of enforcement with sorne ot11er agency? The answer is clear in federal and 
state statute. This Corrnnission bears the sole r~sibi~i'.:_L__!_?_r: enforcement of 
~·:_'.3.ter quality standards wI:iich includes the mitigation or degradation of water 
s_~1ality standards and the uses authorized in those standards o 

No, Mr. Chairman, it is not I f;r Dr. Smith t11at is encouraging you to change the 
standing policy of the Commission. \\That 1¥e are asking you ·to do is reject the 
solutions and 11 0rvJellian word thinking" approach to policy change as proposed to 
administration 401 hydro certifications. The disinformation that has clouded 
this issue has severely damaged the public interest and wasted a lot. of people's 
tirne ~ 

Mr. Chairmanjl if you reject your responsibility for the enforcement against water 
use degradation this will have substantial implications far beyond the 401 
program and cuts the very guts out of in stream water ql1ali ty management programs. 

Mr. Chairman, read the EPA letter, call for evidence from the Department on what 
they c:_ontend has J::een policy ever was enunciated as policy of this commission. 
There is not a scintella of evidence to support the position.. What you have 
experienced is retrograding tactics by a bureaucracy that wants to duck. some 
touch political decision making. 
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JOHN C. BABIN. P.C. 

· ALSO LICENSED IN 

CALIFORNIA 

Environmen 
522 Sout est 
P.O. B x 1760 
Port and, OR 

COUTRAKON & BABIN 
PROFESSIONAL CORPORAT!ONS 

ATTORNEYS AT LAW 

September 24, 1985 

Quality Commission 
5th Avenue 

97207 

Re: Agenda Item No. M 
EQC Meeting-9/27/85 
Brookings Energy Facility 

Variance Review 

Dear Commissioners: 

P.O. Box 1600 

(517 CH!:TCO AVENUE) 

BROOKINGS. OREGON 

97415·0600 

TE;:LEPHONE 

(503) 469·5331 

I have reviewed a copy of the memorandum prepared by director 
Fred Hansen in reference to the above matter. You will note 
from some of the attachments to Mr. Hansen's memorandum that 
I have recently become somewhat involved in this matter in my 
representation of Brookings Energy Facility (BEF). 

Due to certain personal matters I will not be able to attend 
your meeting on September 27; however, I would request that 
you consider my statements and comments made herein in lieu 
of such a personal appearance. 

As indicated in my letter of August 15, 1985 to director Fred 
Hansen (Agenda Item No. M Packet-Attachment G), the core 
problems which my clients are encountering are both the 
nature of and the application of OAR 340-21-027. While that 
rule appears to be of a "general" nature, the reality is 
simply that it is meant to apply to the four existing incin
erators in the State of Oregon, being those located in Coos 
and Curry counties. 

ORS 468.295 lists 15 factors which should be considered in 
determining air purity standards set forth in a Commission 
rule; and, ORS 468.345 sets forth four additional circum
stances under which variances may be granted. Subsection 4 
of the latter statute continues by stating that consideration 
be given to "the equities involved and the advantages and 
disadvantages to residents and to the person conducting the 
activity for which the variance is sought." 

Brookings Energy Facility is quite sincere and in earnest in 
desiring to maintain a well run solid waste disposal opera
tion; however, the requirements of OAR 340-21-027 are simply 
not realistic (in terms of how my client's incinerators 
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actually work) nor do they practically take into account the 
factors and circumstances referenced in the above cited 
statutes. 

Quite simply, as expressed in my letter of August 15, 1985 to 
Mr. Hansen, we believe that it is not possible to separate 
the requirements and concerns of § 1 and § 2 contained within 
OAR 340-21-027. My clients would request that the current 
status quo be maintained at its operation until the Com
mission can consider the nature and application of OAR 
340-21-027, hopefully with the result being a modification of 
that rule to fit the facts and circumstances of the facil
ities which fall under its parameters. 

While the DEQ has maintained that § 1 and 2 under the rule 
should be separately considered, it is obvious from Mr. 
Hansen's memorandum to you in the agenda packet (as well as 
sprinkled throughout the attachments thereto) that the 
operating temperatures, and alleged violations thereof, are 
being stated as a primary concern for the request for you to 
disallow a further variance of § 1. 

In summary, my client wishes to fulfill the policy of air 
pollution control contained within ORS 468.280 and, most 
specifically, that "each of its successive objectives shall 
be sought to be accomplished by cooperation and conciliation 
among all the parties concerned." It is in this spirit and 
with such intendments that my client would request the pre
sent variance be continued or renewed; and further, that the 
Commission set a time table on the order of 6 to 9 months 
such that a well informed hearing may be had on a requested 
modification of the presently existing rule. 

JRC:clb 
cc: v11"red Hansen 

Richard E. AuFranc 

Very truly yours, 

COUTRAKON & BABIN, P.C. 'S 

John R. Coutrakon 

John Mayea (Chairman, Curry County Board of 
Commissioners) 

Bill Bradbury (State Senator) 
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September 26, 1985 

LA PINE 
j'ublic 5dioolsJ 

Environmental Quality Commission 

RE: LaPine Sanitary District Boundaries 

Dear Commissioners: 

This letter serves as a rebuttal to the comments offered by the Department 
of Environmental Quality (DEQ) to our previous inquiry dated August 20, 
1985, Hopefully, its contents will be considered carefully before any 
decisiort is forthcoming by the Commission. 

Several points v1ere raised in our previous submittal.. Our concerns 
basically boil down to two issues: First, the rationale for the schools 
to be included within the sanitary district boundaries and, secondly, 
what costs the School District is required to pay. 

Addressin.g the first issue, the core area groundwater movement is 
generally in the northerly direction as indicated by previous studies 
and as conceded by DEQ. Yet, the .arguments continue to be made that 
the School District is contributing to the "core area pollution" as a 
major user in the area. 

That position is not defensible based on the fact the school is located 
at the northern-most reaches of the LaPine area and the groundwater 
movement is also in the northerly direction; meaning that at the school 
the groundwater movement is away from the core area and not towards it. 

The School District does not claim nor has it ever claimed the treatment 
system being used does not add nitrates to the groundwater. Using the 
type of treatment existing (septic tank and drain field), the district 
will most certainly add some nitrates to the groundwater. But again, 
this additional nitrogen loading is away from the core area and not 
towards it. To our knowledge, a high nitrate level has not been doc
umented to the north of the school property. Also, please note the 
results of the most recent laboratory tests (attached) monitoring the 
nitrate levels in the septic tank effluent. These tests were conducted 
after school had been in session more than two weeks. The district plans 
to continue these tests over the next several months to help establish 
an information base on the operation of the LaPine treatment facility" 

Administrative School District No. 1 
Deschutes County 

520 N.W. W,1!l Street Bend, OrC'gon 97701-2699 
Telephone (50.3) 389-9711 
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The quote from the ruling was not misquoted; however the part which 
read " ... or the co1nmunity of LaPine school wastewater water disposal 
system • • • " should have been noted as an editorial comment. 

The School District agrees with the statement made by DEQ ". . • we believe 
the core area should include all sources of sewage, particularly the larger 
sources ... " However, one co11ditional statement should be added "for 
those systems which are not adequately treating the sewage flows from their 
operations." 

The School District has recently invested over $150,000 in the treatment 
and disposal system. This system appears, from the laboratory tests . 
available, to be operating very satisfactorily. The system also has a 
great deal of reserv2 capacity which can be utilized either as a backup 
or for future expansions of the school facilities. 

Secondly, the cost issue. Although not part of the decision made by 
the Commission, the School District would like to express their concern 
over the cost issues. School budgets are very sensitive to large dollar 
increases in support functions. Increases from $100/month to $1657/month 
are very substantial to the School District as it would be to any business 
or agency. Granted these increases have been mitigated verbally by the 
sanitary district to some extent, but the School District is not sure 
where the charges are actually going to stabilize and until that happens 
the School District cannot be in a supporting position for the project. 
If the questions raised in our previous letter could be officially res
ponded to, the School District would be able to understand the project 
costs and ascertain their ability to support the LaPine project, 

The School District has just recently paid for a treatment system, approved 
by DEQ, and working well above the required standards. It is of grave 
concern that we are now being asked to abandon that system to pay some
where between $800-$1600 per month for a "core area sewerage system", 

As a note of comparison, several school districts similar in size to Bend 
La.Pine School District were surveyed to determine the sewerage costs on 
a per person equivalent (this includes both students and staff), The values 
were considered during the winter months only. This value is in the range 
of $0.30-0.40/person/month. This compares to the cost of $1.96/person/ 
month that was originally sought (LaPine Special Sanitary District letter 
of May 6, 1985) and the amount of $0.93/person/month as recommended by 
the LaPine Special Sanitary District (June 10, 1985). 

As documented above, we feel the projected costs are critically out of 
line with the state average costs and what is currently being required 
in the Bend area. (Bend costs are $0.35/person/rnonth) 
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Once these issues above can be clarified, the School District would 
be in a much better position to evaluate the budgetary efforts and 
rationale used to select the district boundaries. Hopefully this 
spirit of c.ooperatio11 will lead to an environmental solution that is 
appropriate for the entire LaPine community of which the School District 
is an active and vital part. 

Very truly yours, 

Ot-z1-rz~f·~~~f!J 
Orval D. Boyl 
Director of upport Servi es 

ODB:cp 



Century lesting 
Laboratc;ries 1 Inc. 

LABORATORY ANALYSIS 

Paul Eggleston 
Bend School o·istrict 
501 Nti Bond St. 
Bend, OR 97701 

L~B NO: 4Hl8 

ANALYSTS OF: Jr. H·i9h School 

BOD5 Nitrate Nitrogen 
Ammonia Nitrogen 
Nitrogen l<jel dahl 
Phosphorus Total 
So 1 ids Tota 1 
Cadmium 

72 mg/l 
l . 1 mg/ 1 
0.73 mg/l 
4.3 mg/l 
7 .3 mg/l 

669 mg/l 
< 0. 005 mg/l 

CENTURY TESTING LABORATORIES, INC. 

DATE: September 24, 1985 

DATE RECEIVED: September 17, 1985 

ML/ll 
1:0 BOX 1"174 • BEND, OR 97709 • (503) 382-6432 

Waler. Feed • Soils. Construction Materials · Gcnerol Anolytical Services. 



C~entury Testing 
Laboratories, Inc. 

LABORATORY ANALYSIS 

Paul Eggleston 
Bend School District 
501 NVI Bond St. 
Bend, OR 9770·1 

LAB NU: 4187 

ANALYSIS OF: Sr. High School 

BOD5 Nitrate Nitrogen 
l\mmoni a Nitrate 
Nitrate Kjeldahl 
Phosphorus Total 
Solids Total 
Cadm·i um 

CENTURY TESTING LABORATORIES , INC. 

DATE: September 24, 1985 

DATE RECEIVED: September 17, l 985 

162 mg/l 
1 . l mg/ l 
0.70 mg/l 
3.1 mg/l 
6.8 mg/l 

460 ~ng/l 
<O. 005 mg/l 

ML/ll PO BOX 1174 • BEND, OR 97709 • 1503) 3El2-6432 
Waler • Feed · Soils • Construction Materials · General Amlytical Services. 



OREGON ENVIRONMENTAIJ C.:OUNCIL 
263 7 S. W. Water Avenue, Portland, Oregon 97 201 

Phone: 503/222-1963 

Testimony of John A. Charles 
and Ann Wheeler-Bartol 

representing 

Oregon Environmental Council 
Oregon Chapter, Sierra Club 

Northwest Environmental Defense Center 

Regarding Department of Environmental Quality 
Proposed Amendment to OAR 340-20-276 

September 27, 1985 

The Oregon Environmental Council, Oregon Chapter Sierra Club, and the 
Northwest Environmental Defense Center are all opposed to the proposed 
amendment to OAR 340-20--276 and to the existing exemption language in 
the rule. In allowing this exemption, the DEQ is violating the visibility 
provisions of the Clean Air Act, the relevant portion of which reads: 

"Congress hereby declares as a national goal the 
prevention of any future, and the remedying of 
any existing, impairment of visibility in mandatory 
Class I Federal areas which impairment results 
from manmade air pollution." Sec. 169 A (a) (1) 

The intent of Congress is plain and unequivocal. The use of 
the phrases "prevention of ~~-" and "remedying of any 11 does not 
allow EPA or individual states the discretion to arbitrarily set any 
level of pollution for which blanket exemptions will be allowed. 
To exempt a source of 249 tons or 99 tons, whichever may be the case, 
of a·particular pollutant from any kind of analysis or regulatory action 
simply .does not comply with the provisions of Sec. 169 of the Act. 

I. ~oth EPA and DEQ have erred in using Prevention of Significant 
Deterioration(PSD) standards for the visibility program. 

Both EPA and DEQ have mistakenly assumed that the PSD program and 
the visibility program are essentially the same, and therefore similar 
regulations can be used to implement both sections of the Act. The two 
sections are not the same. The PSD program, reprinted in part below, 
addresses the problem of "significant" deterioration of air quality in 
areas that are already cleaner than the ambient standards require. PSD 
provisions apply to any area that is outside a nonattainment area. The 

\ 
l'\ 
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PSD program sets up a complicated systen1 of increments for allowing new 
sources of pollution, and also allows regulatory bodies to weigh competing 
values in the decision making process. Section 160(5) explicitly 
acknowledges that some levels of increased pollution will be allowed, 
albeit with appropriate substantive and procedural safeguards: 

11 to assure that any decision to permit increased air 
pollution in any areas to which this section applies 
is made only after careful evaluation of all the 
consequences of such a decision and after adequate 
procedural opportunities for informed public partic
ipation in the decisionmaking process." 

The visibility program is not parallel to the PSD program, it is 
a subset of PSD that has much stricter requirements because it applies 
only to the tiny fraction of the state's airshed that has been designated 
as Class I. Regulations for PSD are not, by themselves, appropriate for 
the visibility program because Section 169 does not allow for ~.!:!)'. 

impairment of visibility in Class I areas, while PSD regulations allow 
pollution increments that are less than significant. 

"PAll'l' C-I'mwENTION OP 8IGNill'ICANT DzTEm:ORATION .OF .Am 
Q,uALl'l'li' 

''rmrPolml 

"Sioo. 160. The purposes of this part are as follows: 
" ( 1) ta protect public he,alth. 1111d welfa~ ~rom ~y .actual or 

pot.ential adveroo effect which m tho Administrator s iucljiment 
may reasonably be anticipate to occur from air pollution or 
from expooure• to pollutants in other media, which pollutllllts 
originate as emissions to the ambient a.ir), notwit!>Btan~g atta!n
ment and maintenance of all national ambient Blr quality 
standards· 

"(2) to preserve, protect, 1111d ~ance the air quality in ne.tional 
parka, national wilderness areas, national monumen!B, national 
OOaohores, and other areas of special notional or regional natural, 
recrnationa.l, soonic, or historic value; 

" ( 3) to insure that economic growth will occur in a manner 
coDBistent with the preservation of existing c!e1111 air reeourcea; 

"(4) to assure that. emissions from any source in any State 
will not interfere with an-, ~rtion of the applicable imple
mentation plan to prevent significant deterioration of air quality 
for any other State; and 

" ( 5) to assure that any decision ta permit increased air pollu
tion in any area to which this section applies is made only after 
careful evaluation of all tho consequences of euch a decision and 
after ad"'Juate procedural opportunities for informed public 
participation in the decisionmaking process. 

"PLAN Rl!'.QUIREHENTO 

42 UsC7470. 

"SEC. 161. In accordance with the policy of section 101(b) (1), each R~ ... 
applicable implementation plan shsU contain emission limitations.and 42 SC 7471. 
such other measures as may be necesaary, as determined under regula- 42 use 7401· 
tions promulg;ated under this part, to prevent significant deterioration 
of air quality m each region (or portion thereof) identified pursuant to 
section 107(d) (1) (D) or (E). A.,._ P· 687. 
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II. The proposed rule borrows language from OAR 340-20-245(3) but 
eliminates the most important provtsion of that section. 

The proposed new rule simply references language from OAR 340-20-245(3), 
but specifically excludes Section 3(a)(A). Unfortunately, that is the only 
subsection in the entire section that requires any analysis for ambient 
air quality impacts. It requires sources to prove that: 

"(A) the proposed source or major modification does 
not have a significant air quality impact on a 
designated nonattainment area, and 

(B) The potential emissions of the source are less than 
100 tons/year for sources in the following categories 
or less than 250 tons/year for sources not in the 
following source categories: ... " 

By tying the 250/100 ton exemption language to the preceding analysis 
subsection with the word "and11

, it imposes, rather appropriately, a burden 
on sources to prove that their emissions will not have a significant air 
quality impact even if they are under the 250/100 ton cutoff. If they 
cannot meet both criteria, they cannot get the exemption. 

By eliminating this requirement from the proposed new rule for visibility, 
sources merely have to fall into the 250/100 ton categories to get the 
blanket exemption, regardless of their impacts on visibility. This totally 
circumvents the requirements of the federal Act. 

It should also be noted that both the 250 and the 100 ton levels are 
far above the levels that the Commission has already established as 
"significant". OAR 340-20-225(22) defines "significant emission rates" 
for TSP as 25 tons/year and ·for nitrogen oxides and sulfur dioxide as 
as 40 tons/year, Thus, for TSP, under the proposed new rule the blanket 
exemption could be for an emission level 10 times what has been defined 
by rule as "significant." There is no explanation offered in the staff 
report as to why such levels should be allowed, given the Commission's own 
rules and the strict requirements of the federal Act. 

III. The analysis of 11 s1nall 11 sources corrunitted to by the staff should be 
part of the rules. 

On page 3 of the staff report, the department commits to providing an 
analysis of the so-called "small sources" locating close to Class I areas 
and exempted by the rulfs· There are 2 problems with this. 

First, the commitment is only in the staff report, not in the rule. 
Therefore it has no legal significance. 
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And second, this commitment has no operational usefulness because it 
refers only to an analysis. If the department does do an analysis and finds 
that a source will indeed adversely impact a Class I area, then what? 
The department has already taken away all its regulatory options by exempting 
these sources from all provisions of OAR 340-20-220 to 340-20-270. DEQ 
cannot very well ask a source to comply with regulations that specifically 
exempt that source, even if the department analysis shows that the source 
will impact the Class l area. 

IV. The Commission should eliminate the blanket exemption rule and establish 
~ariance ~rocedure to deal with unusual circumstances. 

The best way for the Commission to comply with Section 169 of the Act 
and still allow itself some regulatory flexibility would be to abolish the 
existing exemption and establish a variance procedure to allow sources 
to seek an exemption on a case by case basis. By establishing criteria 
for how the variance would be granted, the Commission would weed out most 
applicants early in the process and only have to deal with those requests 
where there are extraordinary circumstances that may prevent strict compliance 
with the rules. 

Elimination of the current exemption today and a direct~ve to the staff 
to draft variance procedures for future adoption would satisfy EPA's concerns 
with the program and thereby eliminate any possibility that the federal 
government would move in to set standards for Oregon. Removing the exemption 
language would simply give Oregon a program more strict than the federal 
program, which is always allowable under the federal Act. 

V. £9.nclusion 

The department's proposed rule is both internally Inconsistent 
and a violation of the visibility provJ.sions of the Clean Air Act. The 
Commission should reject the proposed new rule and repeal the existing 
exemption, and develop a variance procedure to deal with unusual 
circumstances on a case by case basis. 



ST A TE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Memorandum 

To: Fred Hansen through~' 
~ 

From: JAGillaspie 

Subject: Durh NPDES Renewal 
Wash'ngton Co 

BACKGROUND 

Date: September 4, 1985 

.. REGIONAL OPER~TIONS D\V\S\0~ •.. " 
ocrAtrMENT OF ENV\RONllHITN c. - '\ 

D ~@[G .:, : f'J 
lfci SEP ~l 19BS 

The National Pollutant Discharge Elimination System permit for the Unified 
Sewerage Agency's Durham plant is up for renewal. Three parties have 
requested a public hearing or commented on the permit: The Oregon 
Environmental Council, the Northwest Environmental Defense Fund, and the 
Lake Oswego Corporation through its attorney's Stoel, Rives, Boley. Each 
party is concerned about the nutrient loading into the Tualatin River and 
into Lake Oswego. The Department held a meeting September 4, 1985, with 
the parties which had requested a public hearing and USA to attempt to 
reach consensus on the appropriate wording for the permit conditions related 
to phosphate removal. The current and draft permit reads that phosphates 
should be removed to the greatest extent practicable from May 1 through 
October 31. 

RESULTS OF MEETING 

No consensus could be reached on the permit condition. OEC, NEDF and Lake 
Oswego believe that no phosphate permit condition can be set until a nutrient 
standard is set for the Tualatin River. This nutrient standard can then be 
applied to the USA permits (the other major nutrient contributor from the 
USA system is the Rock Creek plant. Its permit is up for renewal in the next 
few months). The staff believes that additional information is needed to 
accurately and carefully set the statewide nutrient standard. · The staff 
wants more complete information on the effects of the nutrient standard, 
causes and extent of the problem prior to forwarding a standard to the 
Commission for adoption. The environmental groups believe that a standard 
can and should be set in the next 60 days, and that the permit conditions 
should be drafted to reflect those standards. 

DEQ-4 

FUTURE ACTION 

The Environmental Quality Commission requested the staff report back at its 
September meeting with additional information on a possible nutrient standard. 
Water Quality Division intends to revise that draft report after this 
meeting. The report should accurately explore the exact informational needs 
of the Department in proposing a standard, and should set out a realistic 
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but accelerated schedule for gathering the information and setting a standard. 
Once the schedule has been agreed to at the staff level, the Durham permit 
issue (hold or set public hearing) should be decided. We should be prepared 
to discuss the nutrient issue in detail at the September EQC meeting. 

JAG/emc 
cc: Water Quality Division, DEQ 

MMHalliburton 
HLSawyer 


