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Mailiri2 Address: BOX 1760, PORTLAND, OR 97207 

it1cT6R :~IYEH 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 
GOVERNOR 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item No. L, July 19, 1985, EQC Meeting 

Consideration of Proposed Rules for Granting Water 
Quality Standards Compliance Certification Pursuant 
to Requirements of Section 401 of the Federal Clean 
Water Act 

Background 

At the EQC meeting on January 25, 1985, the department proposed adoption of 
procedural rules for granting of water quality standards certification 
pursuant to the requirements of Section 401 of the Federal Clean Water Act. 
(See Attachment D) The department had previously held a public hearing 
on the proposed rules on November 28, 1984, after receiving commission 
authorization for such a hearing at the September 24, 1984 EQC meeting. 

The commission heard additional testimony at the January 25, 1985 meeting 
from Jack Smith, Jack Churchill, and John Charles. The essence of their 
testimony was that DEQ is viewing 401 certification much too narrowly by 
looking at water quality impacts only. DEQ s~ould be more aggressive in 
the 401 certification process, should establish maximum allowable pollutant 
loadings and consider impacts upon them, should look at overall impacts on 
water uses rather than just water quality, and should allow a process for 
the aggrieved public to appeal DEQ and EQC decisions, They suggested 
several specific amendments to the proposed rules. (See Attachment B) 

After some discussion, the Commission voted to defer action on the proposed 
rules pending further discussion. 

Since that time, the commission has considered the appeal of the depart
ments denial of 401 certification for the Lava Diversion Hydroelectric 
Project on the Deschutes River south of Bend. The EQC upheld the 
department's denial action. The EQC decision has now been appealed to 
the Oregon Court of Appeals by the applicant.· The Northwest Environmental 
Defense Center has filed as cross petitioner seeking judicial review of the 
Commission's decision, The petition asserts that the Commission failed to 
consider the petitioner's position on beneficial use impacts as advanced by 
petitioner's Vice President, Jack Smith, during rule making proceedings and 
at the public forum prior to the contested case hearing, 
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There has also been significant discussion on the 401 certification issue 
before the Joint Water Committee of the Oregon Legislature. HB 2990, 
enacted by the legislature establishes a state policy regarding new 
hydroelectric generating facilities. Sections 6, 7 and 8 of this bill 
require the department to withhold certification to projects that do not 
comply with the new hydro policy and rules of the Department of Energy and 
Water Policy Review Board that are intended to implement that new policy. 
(See Attachment C) 

Before procedural rules can be adopted regarding 401 certification, the 
issues outlined in the next section need to be discussed and resolved. 

Discussion of Issues 

ISSUE -- In acting on a request for 401 certification, does the Federal 
Clean Water Act (1) prohibit; (2) require; or (3) allow DEQ to 
consider matters other than the impact of a proposed project or 
activity on water quality? 

Discussion -- The department has taken the position that Section 401 
requires consideration of the impact of a proposed project on water 
quality but also allows (does not prohibit and does not require) the 
state to consider other factors that are requirements of state law. 

ORS 468.735 authorizes the commission to establish water 
quality standards that are in accordance with the policy set forth 
in ORS 468.710. and are " ••• consistent with policies and programs for 
the use and control of the water resources of the state adopted by 
the Water Policy Review Board ••• ". 

ORS 468. 71 O, in part, declares it to be the policy of the state 11 ••• 

to protect, maintain and improve the quality of the waters of the 
state for public water supplies, for the propagation of wildlife, 
fish and aquatic life and for domestic, agricultural, industrial, 
municipal, recreational and other legitimate beneficial uses ••• "· 

It seems clear under both federal and state law that projects which 
alter water quality in a manner which adversely impacts recognized 
beneficial uses do not qualify for certification. 

Testimony presented has asserted that the words "water quality 
standard" have a different meaning under state law than under 
federal law. Under state law, a "standard" is adopted to describe 
the specific level of a quality criterion that is necessary to 
protect a designated "use". It has been suggested that Section 303 
of the Federal Clean Water Act requires the state to adopt 
standards, which consist of a "use" and the "criteria" to protect 
the use, i.e. STANDARD = USE + CRITERIA. Thus, the testimony argues 
that a state "standard" is equivalent to a federal •criteria". The 
testimony further argues that compliance with a federal water 
quality standard means that the designated ~ is protected and 
further that the water quality criteria are not violated. For 
example, the testimony suggests that reduction of stream flow by 
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diversion of water for out of stream use such that instream uses for 
aquatic life, recreation, or visual enjoyment are reduced violates 
federally required standards, even though water quality is not 
measurably altered, (i.e. the use is violated, therefore the 
standard is violated). 

The department does not agree with this interpretation of federal 
law. Section 101(g) of the Federal Clean Water Act provides that 
"· •• the authority of each state to allocate quantities of water 
within its jurisdiction shall not be superseded, abrogated or 
otherwise impaired by this Act. 11 This section was enacted in 1977 to 
preclude using the federal clean water act as justification for 
efforts to block the granting of water rights for out of stream use 
under state law. State law gives the Water Resources Department 
responsibility for water use and allocation decisions, and DEQ 
responsibility for assuring that water quality is adequate to 
support the designated uses. The passage of HB 2990 by the 1985 
legislature further clarifies the intent with respect to 
hydroelectric projects. The Water Policy Review Board (WPRB) and 
the Energy Facilities Siting Council (EFSC) are the principal 
agencies responsible for implementing state policy regarding the 
impact of hydroelectric generation on other uses of the state water 
resources. DEQ actions are expected to reinforce WPRB/EFSC 
decisions consistent with federal requirements. 

Water Quality Standards adopted by the EQC have been approved by EPA 
as meeting the requirements of Section 303 relative to water quality 
standards. The EQC rules identify the uses that are to be protected 
and the standards (quality criteria) that must be met in order to 
support the uses. Compliance with the standards is considered to be 
evidence of use protection. 

Based on the above discussion, it seems clear that any project which 
causes a water quality criteria or standards (adopted to assure 
protection of a beneficial use) to be violated does not qualify for 
certification. It further seems clear that a project which alters 
stream flow but does not cause a change in water quality is not 
precluded by federal law from certification. 

An additional component of this issue is whether the Federal Clean 
Water Act allows DEQ flexibility to consider specific· requirements 
of state law other than those specifically and narrowly related to 
water quality as it makes a 401 decision. As noted, the department 
believes that the state is afforded discretion in this area. 
The appeal of the Lava Diversion Project denial to the Court of 
Appeals will add some clarity to this area of interpretation. 

ISSUE -- Is it necessary to establish or modify maximum allowable 
pollutant loadings before a determination can be made on a 401 
certification application? 

Discussion --- Section 303(d)(1)(C) of the Federal Clean Water Act 
requires states to establish total maximum daily pollutant load 
limits for those stream segments where implementation of federal 
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effluent guidelj.nes (secondary treatment and best practicable 
control technology (BPT)) for municipal and industrial discharges 
will not improve water· quality enough to meet water quality 
standards. The total maximum daily load would be the maximum load 
the stream segment could assimilate and still meet water quality 
standards. The total maximum daily load for each parameter would 
then be allocated to the sources discharging to the stream segment 
and incorporated into the permit as the discharge limit for more 
stringent controls. 

The Department established pollutant load limits for all permitted 
discharges prior to passage of the Federal Clean Water Act in 1972. 
Water quality standards were substantially met with a factor of 
safety (to accommodate new sources) by the established pollutant 
load limits. In particular, water quality in the Willamette River 
improved enough to meet critical low flow period standards for all 
parameters except bacteria. The Department's Water Quality 
Management Plan further requires that more stringent treatment be 
employed by existing sources as necessary to accommodate growth 
without increasing discharge loads. This program was considered 
sufficient to meet the intent of Section 303(d)(1)(C) of the Federal 
Clean Water Act. 

Continued study and refinement of load allocations and load limits 
is desirable and necessary. As priority problem areas are scheduled 
for water quality studies and update of management plan provisions, 
load allocations will be evaluated and adjusted as appropriate. 
This will be an ongoing effort as resources permit. 

The department believes that pollutant loadings are appropriately 
considered in the process of evaluating proposed projects for 401 
certHications. The vast majority of projects considered for 
certification do not involve ongoing discharges. They involve 
temporary impacts during construction. Where discharges are 
involved, impacts of discharges must be considered in conjunction 
with other discharges in the area. If evaluation shows that a 
proposed addition of a discharge would cause water quality standards 
to be violated or beneficial uses to be impaired by a change in 
water quality, certification would be denied. 

For example, assume that stream flow is reduced by a diversion of 
water pursuant to a state water right and the reduced stream flow 
results in existing discharges downstream causing water quality 
standards to be exceeded. If a federal permit or license were 
required for the project which diverts the water, the department 
would be required to deny 401 certification, because the project 
would cause an alteration in water quality which would impair 
beneficial use (standards violation). However, if no federal permit 
or license was required, and the matter was governed only by state 
law, DEQ would be required to impose more stringent discharge 
requirements on the downstream discharges to restore water quality. 
This is an example of the difference in results when the decision is 
governed by federal and state laws. 
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ISSUE -- Should the EQC by rule allow the public to appeal department 
decisions to the commission although state statutes only require 
that the applicant be allowed to appeal? 

Discussion -- This issue has been considered by the commission before. 
The commission has previously elected not to extend the 
administrative appeal process to the general public by rule. 
Instead, the commission has relied on the courts as the vehicle 
available for the public to challenge an action of the department 
or commission. 

This is a valid issue that applies to far more than the 401 
certification process. The commission may want to direct the 
department to prepare a discussion paper on this issue for further 
commission consideration. 

In addition to the above issues, there were other recommendations in 
testimony that the department has considered. 

The department has proposed some amendments to the rules presented to the 
Commission for adoption at the January 25, 1985 meeting. The amendments 
are intended to further clarify the proposed rules, and address the 
specific requirements of HB 2990. 

Proposed further amendments are as follows: 

340-48-015 - replace the word "discharge" with the word "activity" as 
recommended by Mr. Smith. 

340-48-020(2)(f) - expand the language to more clearly require the 
applicant to provide background environmental information to 
demonstrate that the proposed project will comply with water 
quality requirements. 

340-48-020(4) - a sentence has been added to require specific request for 
comments from affected state agencies in response to the 
provisions of HB 2990. 

340-48-020(5) - modify the wording in an effort to tighten the language as 
requested by Chairman Petersen. 

340-48-020(7) - language has been expanded to reference the new hydro
electric policy and requirements established in HB 2990. 

340-48-025(2) - paragraphs (f) and (g) were replaced with an adaptation 
of language taken from HB 2990. 

The department does not propose modifications suggested to (1) deny 
certification based on impacts on beneficial use outside the area of water 
quality (with exception for specific state law requirements); (2) extend 
appeal rights; or (3) notify applicants that their application is denied 
until certification is granted. 
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The specific rule amendments are underlined in the proposed rules presented 
in Attachment A. 

Summation 

1. The department proposed adoption of rules regarding 401 certification 
at the January 25, 1985 EQC meeting. 

2. The commission considered additional testimony and deferred action 
pending further deliberations. 

3, The legislature has enacted HB 2990 which impacts the 401 certification 
process. 

4. The preceding report presents discussion of several issues regarding 
the 401 certification process. 

Director's Recommendation 

Based on the summation, it is recommended that the commission discuss the 
rules as proposed, make changes as appropriate based on the discussion, and 
authorize the Department to take the draft contained in Attachment A, as 
modified, back out to public hearing. 

Attachments: A. 
B. 
c. 

Fred Hansen 

Proposed Rules 
January 25, 1985 Testimony of J. D. Smith 
HB 2990 

D. January 25, 1985 Staff Report to EQC 

Harold L. Sawyer:m 
WM329 
229-5324 
July 19' 1985 



ATTACHMENT A 

Proposed Rules with Modifications 
to Reflect Public Comment 

DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

OREGON ADMINISTRATIVE RULES 
Chapter 340, Division 48 

DIVISION 48 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY REQUIREMENTS AND STANDARDS. 

Purpose 

340-48-005 The purpose of these rules is to describe the procedures 
to be used by the Department of Environmental Quality for receiving and 
processing applications for certification of compliance with water quality 
requirements and standards for projects which are subject to federal agency 
permits or licenses and which may result in any discharge into navigable 
waters or impact water quality. 

Definitions 

340-48-010 As used in these rules unless otherwise required by 
context: 

( 1) "Certification" means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
subject to federal permit or license requirements will not violate 
applicable water quality requirements or standards. 

( 2) "Clean Water Act" means the Federal Water Pollution Control Act 
of 1972, PL 92-500, as amended. 

(3) "Coast Guard" means U.S. Coast Guard. 

(4) "Commission" means Oregon Environmental Quality Commission. 

( 5) 11 Corps 11 means U. S, Army Corps of Engineers. 

(6) "Department" or 11 DEQ 11 means Oregon Department of Environmental 
Quality. 

(7) "Director" means Director of the Department of Environmental 
Quality or the Director's authorized representative. 

( 8) "Local Government" means county and city government. 

1-Div. 48 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

Certification Required 

340-48-015 Any applicant for a federal license or permit to conduct 
any activity, including but not limited to the construction or operation of 
facilities which may result in any discharge to waters of the State, must 
provide the licensing or permitting agency a certification from the 
Department that any such [discharge] activity will comply with Sections 301, 
302, 303, 306, and 307 of the Clean Water Act which generally prescribe effluent 
limitations, water quality related effluent limitations, water quality standards 
and implementation plans, national standards of performance for new sources, and 
toxic and pretreatment effluent standards. 

Application for Certification 

340-48-020 (1) Except as provided in section (6) below, completed 
applications for project certification shall be filed directly with the DEQ. 

(2) A completed application filed with DEQ shall contain, at minimum, the 
following information: 

(a) Legal name and address of the project owner. 
(b) Legal name and address of owner's designated official 

representative, if any. 
(c) Legal description of the project location. 
(d) A complete description of the project proposal, using written 

discussion, maps, diagrams, and other necessary materials. 
(e) Name of involved waterway, lake, or other water body. 
(f) Copies of the environmental background information required by 

the federal permitting or licensing agency or such other environmental 
background information as may be necessary to demonstrate that the proposed 
project or activity will comply with water quality requirements. 

(g) Copy of any public notice and supporting information, issued by 
the federal permitting or licensing agency for the project. 

(h) A statement from the appropriate local planning agency that 
the project is compatible with the acknowledged local comprehensive plan or 
that the project is consistent with statewide planning goals if the local 
plan is not acknowledged. If a county is the applicant for a project 
for which it has also made the land use compatibility determination, the 
State Land Use Conservation and Development Department may be asked to 
review and comment on the County's compatibility determination. 

(3) The DEQ reserves the right to request any additional information 
necessary to complete an application or to assist the DEQ to adequately evaluate 
the project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certification. 

(4) In order to inform potentially interested persons of the application, 
a public notice announcement shall be prepared and circulated in a manner 
approved by the Director. The notice shall tell of public participation 
opportunities, shall encourage comments by interested individuals or agencies, 
and shall tell of any related documents available for public inspection and 
copying. The Director shall specifjcally solicit comments from affected state 

2-Div. 48 -A2-
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agencies. The Director shall provide a period of not less than 30 days 
following the date of the public notice during which time interested persons may 
submit written views and comments. All comments received during the 30-day 
period shall be considered in formulating the Department's position. The 
Director shall add the name of any person or group upon request to a mailing 
list to receive copies of public notice. 

(5) The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of persons to request 
or petition for a public hearing with respect to certification applications. If 
the Director determines that [useful] new information may be produced thereby, 
[or if there is significant public interest in holding a hearing,] a public 
hearing will be held prior to the Director's final determination. Instances of 
doubt shall be resolved in favor of holding the hearing. There shall be public 
notice of such a hearing. 

(6) For projects or activities where the Division of State Lands is 
responsible for compiling a coordinated state response (normally 
applications requiring permits from the Corps or Coast Guard), the 
following procedure for application and certification shall apply: 

(a) Application to the Federal agency for a permit constitutes 
application for certification. 

(b) Applications are forwarded by the Federal Agency to the 
Division of State Lands for distribution to affected agencies. 

(c) Notice is given by the Federal Agency and Division of State 
Lands through their procedures. Notice of request for DEQ 
certification is circulated with the Federal Agency Notice. 

(d) All comments including DEQ Water Quality Certification are 
forwarded to the Division of State Lands for evaluation and coordination of 
response. The Division of State Lands is responsible for assuring 
compatibility with the local comprehensive plan or consistency with 
statewide planning goals. 

(7) The Department's evaluation of an application for project 
certification will include but not be limited to the following: 

(a) Existing and potential beneficial uses of surface or groundwater 
which could be affected by the proposed facility. 

(b) Potential impact from the generation and disposal of waste 
chemicals or sludges at a proposed facility. 

(c) Potential modification of surface water quality or quantity. 
(d) Potential modification of groundwater quality. 
(e) Potential impacts from the construction of intake or outfall 

structures. 
(f) Potential impacts from waste water discharges. 
(g) Potential impacts from construction activities. 
(h) The project's compliance with plans applicable to Section 208 of 

the Federal Clean Water Act. 
(i) The proiect's compliance with standards to be established by the 

Water Policy Review Board and the Energy Facility Siting Council for 
hydroelectric projects pursuant to HB2990. 

3-Div. 48 -A3-
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Issuance of a Certificate 

340-48-025 (1) Within ninety (90) days of receiving a complete 
application for project certification, the DEQ shall serve written notice upon 
the applicant that the certification is granted or denied or that a further 
specified time period is required to process the application. Written notice 
shall be served in accordance with the provisions of OAR 340-11-097 except that 
granting of certification may be by regular mail. Any extension of time shall 
not exceed 1 year from the date of filing a completed application. If the 
Department fails to take timely action on an application for certification, the 
certification requirements of Section 401 of the Clean Water Act are waived. 

(2) DEQ's Certification for a project shall contain the following 
information: 

(a) Name of Applicant; 
(b) Project's name and federal identification number (if any); 
(c) Type of project activity; 
(d) Name of water body; 
(e) General location; 

[(f) Statement that the project complies with applicable 
requirements of the Federal Clean Water Act;] 

[(g) Special conditions if necessary to assure compliance with 
Sections 301, 302, 303, 306, and 307 of the Clean Water Act and state water 
quality requirements.] 
if.}_ [(h)] Findings that the project is compatible with the local 
comprehensive plan and/or the statewide planning goals, except for those 
projects for which the Division of State Lands coordinates the response. 

(gl Findings that the proposed project is consistent with: 
(Al Rules adopted by the EQC on Water Quality; 
(Bl Proyisions of Section 301. 302. 303. 306 and 307 of the 

Federal Water Pollution Control Act, PL 92-500. as amended; 
(Cl For hydroelectric projects. standards established by the 

Water Policy Review Board and Energy Facility Siting Council to 
implement the state hydroelectric policy enacted by the 1985 
legislature in HB2990; 

(Dl Standards of other state and local agencies that the 
director determines are other appropriate requirements of state law 
according to Section 401 of the Federal Water Pollution Control Act. 
PL 92-500. as amended. 

(3) If the applicant is dissatisfied with the conditions of any granted 
certification, the applicant may request a hearing before the Commission. Such 
requests for a hearing shall be made in writing to the Director within 20 days 
of the date of mailing of the certification. Any hearing shall be conducted 
pursuant to the rules of the Commission for contested cases. 

(4) Certifications granted pursuant to these rules are valid for the 
applicant only and are not transferable. 

4-Div. 48 -A4-
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Certification Delivery 

340-48-030 For projects where application for certification is filed 
directly with DEQ by the applicant, the DEQ certification will be returned 
directly to the applicant. For those applications that are coordinated by the 
Division of State Lands, DEQ certification will be delivered to the Division of 
State Lands for distribution to the applicant and the federal permitting 
agencies as part of the State of Oregon coordinated response. 

Denial of Certification 

340-48-035 If the Department proposes to deny certification for a project, 
a written notice setting forth the reasons for denial shall be served upon the 
applicant following procedures in OAR 340-11-097. The written notice shall 
advise the applicant of appeal rights and procedures. A copy shall also be 
provided to the federal permitting agency. The denial shall become effective 20 
days from the date of mailing such notice unless within that time the applicant 
requests a hearing before the Commission or its authorized representative. Such 
a request for hearing shall be made in writing to the Director and shall state 
the grounds for the request. Any hearing held shall be conducted pursuant to 
the rules of the Commission for contested cases. 

Revocation or Suspension of Certification 

340-48-040 (1) Certification granted pursuant to these rules may be 
suspended or revoked if the Director determines that: 

(a) The federal permit or license for the project is revoked. 
(b) The federal permit or license allows modification of the project 

in a manner inconsistent with the certification. 
(c) The application contained false information or otherwise 

misrepresented the project. 
(d) Conditions regarding the project are or have changed since the 

application was filed. 
(e) Special conditions or limitations of the certification are being 

violated. 

(2) Written notice of intent to suspend or revoke shall be served upon the 
applicant following procedures in OAR 340-11-097· The suspension or revocation 
shall become effective 20 days from the date of mailing such notice unless 
within that time the applicant requests a hearing before the Commission or its 
authorized representative. Such a request for hearing shall be filed with the 
Director and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to the rules of the Commission for contested cases. 

GDC:h 
WT245 .A 
Revised 6/25/85 
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Before the Environmental Quality Ccmmlsslon 

of the 

State of Oregon 

In the matter of the request for l 
adoption of rules for granting ) 
water qual lty standards ccmpllance ) 
certification pursuant to require- ) 
ments of section 401 of the Federal 
Clean Water Act 

TESTIM:!NY OF 

OSCC HID NEOC 

ATTACHMENT B 

My name Is Jack Douglas Smith, residing at 6980 SW 68th Avenue, Portland, 
OR 97223. I am testifying for and on behalf of the Oregon Shores Conser
vation Coal ltlon and the Northwest Envlronaental Defense Center at the 
Northwestern School of Law at Lewis and Clark University. 

We concur, at least In part, with the statement of Lynn Frank In his 
January 3 letter appended to the DEQ staff report as Attachment F that 
"This Is an Issue of great Importance to the state and Its citizens. In 
order for the state to play a meaningful role In the federal decision 
making process on hydroelectric facl I !ties, the state must have an effec
tl ve Instrument for coordinated review of these facl 1 ltles. We bel !eve 
that section 401 certification ls such an Instrument." Mr. Frank's por
traya I of sect I on 401 as "an ef feet Ive Instrument for coord I nated rev I ew" 
In fact greatly understates the "meaningful role" that section 401 provides 
the state of Oregon In the federal decision making process on hydroelectric 
facl I I ties. 

The first paragraph In section 401 of the Federal Clean Water Act states 
b I unt I y that "No ( federa I) I I cense or perm It sha I I be granted If cert If I ca
t I on has been denied by the State ••• " The flnal paragraph In section 401 
E!'nds with the specification that "Any certtflcatlon provided under this 
section shal I set forth any eff I uent I Imitations and other I Imitations •••• 
necessary to assure that any app I I cant for a Feder a I I l cense or perm It w I I I 
comp I y w I th ••••• {app I I cab I e sect Ions of the CI ean Water Actl ••••• and w I th 
any other appropriate requirement of State law set forth !n such certifica
tion, and shal I beccme a condition on any Federal I lcense or permit subject 
to the provisions of this section." Section 401 ls not simply an Instru
ment for review of federal I lcenslng and permitting activities; It Is iJl§ 
Instrument aval !able to the state for completely control I Ing, to the point 
of absolutely denying~ those activities affecting the waters of the state 
wh I ch are subject to federa I I I cense or perm It. 
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Th Is Is the reason we have been and cont I nue to be so Interested In th Is 
particular proposal for rules, We bet !eve that DEQ should be responsible 
for the exercise of a far more aggressive role In asserting the state's 
Interests In federal I teens Ing and permitting activities effecting the 
state's waters than the present I y proposed ru I es Ind I cate. The burden In 
section 401 ls not placed on the state to provide cert!flcat!on; the 
burden ls on the appt leant for the federal I lcense or permit to obtain the 
necessary certification of comp! lance from the state, and thereby to pro
v !de the state with conv!nclng Information and arguement es to why the 
state should not deny this certlf!cat!on. 

In the DEQ staff report, on page 5, you "'I I I not! ce that NEDC requested 
•extensive Information relating to the Department's certification reviews 
during the past 5 years" and that we were "Informed that the material ls In 
the department fl !es and Is aval table for (our) review at DEQ off Ices." We 
have av al led ourse! ves of and have rev lewed this Information at the DEQ 
offices. We have reviewed the fl !es of over 200 appl !cations for certlf l
catlon of Federal Energy Regulatory Commission CFERCl hydroelectric I !cen
ses dating from this week back through 1982. In al I these app! !cations, we 
found two wh I ch had been den I ed, One was the Go Id H 11 I Project on the 
Rogue River (FERC 3210), which was denied because the Oregon Legislature 
had spec If I ca I I y w I th drawn hydroe i ectr I c deve I opment as a benef I c I a I use 
for that section of the Rogue RI ver <ORS 538.270). The second was the Lava 
Diversion Project on the Deschutes River (FERC 5205), which was denied 
unt I I the project app I I cant adequate I y addresses some spec If I c water qua I 1-
ty Impacts Identified by DEQ and unt! I the project appl leant obtains a land 
use compatabl I tty statement from Deschutes County officials. Certifica
tions for al I the remaining FERC appl !cations were found to have been 
either waived or granted outright with a general !y emlab!e one-page letter 
stating that "the proposed project ls not I !ke!y to cause any significant 
change In existing water qua! tty" or slm! tar language. The only appl !ca
tion fl le we found that Included any !dent!flab!e pub I le notification was 
that for the Lava Diversion Project. That was also the only appl !cation 
fl le which contained an evaluation report more comprehensive than the one
page letters waiving or granting the requested certlf!cat!ons. In only the 
Got d HI I I Project denial of certlflcat!on was there any recognition that 
the designated uses of the state's waters might be a consideration In the 
evaluation of certification app! !cations. 

Of the five spec!flcal !y cited provisions of the Federal Clean Water Act 
with which section 401 requires app! !cants to provide certlf!catlon, sec
tion 303 Includes the broadest representation of the state's Interests In 
Its waters. It ls section 303(c)(2), for example, which defines the 
state•s water qua! tty standards to consist not only of water qua! lty cri
teria but also and first the designated~ of the waters Involved. It ls 
th Is sect I on that states: "Such standards sha I I be such as to protect the 
pub I I c hea I th or we If are, and ..... sha I I be es tab I I shed tak l ng l nto cons I -
derat!on their use and value for ••••• propagatlon of fish and wl!dl!fe, 
recreat Iona I purposes ..... and other purposes, snd a I so tak Ing Into con-
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slderatlon their use and value for navigation." 

It Is our observation that DEQ has hlstorlcal ly simply waived Its oppor
tunity or obi lgatlon to deny certification of comp I lance of FERC 1 lcense 
appl !cations with the water use requirements of section 303. Its most 
recent consideration of such appl !cations, e.g., the Lava Diversion Project 
on the Deschutes River, was narrowly concerned with Impacts on water qua I 1-
ty criteria: dlssol ved oxygen, temperature, turbidity, etc., rather than 
the broader and more fundamental questions of Impact on the~ of the 
affected waters. 

A second cruclal part of section 303 Is the requirement that the state 
est ab I I sh the a I I ow ab I e "tot a I max I mum da I I y I oad" for po I I utan ts based on 
the water qua I lty needs of the affected waters. The reason for being 
concerned with this requirement In the 401 certification (or denial) pro
cess Is that the es tab I I shment of any a I I owab I e po I I utant I oad wl I I neces
sarl ly be a function of streamflow or· streamflow conditions. Lower stream
f I 0111 or Impounded f I ow, for examp I e, wl I I trans I ate genera I I y Into a I esser 
allowable pollutant load; higher streamflow wl 11 translate Into a higher 
allowable pollutant load (more i:ival I able di lutton, for example). It Is 
dlfflcult to see how a CFERC or any other) project which proposes to change 
streamflow conditions can very easl ly be certified to comply with an estab-
1 I shed a I I ow ab I e po I I utant I oad when the changed streamf I ow cond It Ions w I I I 
change the allowable pollutant load. Certification of comp I lance with this 
partlcular section of the Federal Clean Water Act would seem to require the 
slmultaneous establ lshlng of a new and different "total maximum dally load" 
for pollutants. We anticipate providing more extensive testimony to the 
Commission regarding the Department's comp I lance or lack of comp I lance with 
this part of section 303 of the Clean Water Act when the Department's 
proposed revised water qua I lty standards come eventually before the Commls
s I on for adopt I on. 

We hope these comments and observations make clear to the Canmlsslon why we·. 
are concerned about the adequacy of the proposed rules for section 401 
certification of federally I lcensed or permitted activities. The rules as 
proposed do not c I ear I y enough Ind I cate or recogn I ze the broad author I ty 
granted to the state by section 401 to assert the state's Interests In 
protecting the uses of Its waters from such federally I lcensed or permitted 
activities. The fol lowlng are sane specific recommendations for changes or 
additions to the rules presently proposed as Attachment A to the DEQ staff 
report wh I ch we be I I eve w I I I strengthen somewhat these ru I es. 

The first paragraph on page 1 of the staff report speaks of certification 
of "any such discharge or activity." The Summation section on page 5 of 
the staff report speaks of a requirement to review and to certify "the 
proposal" and of "requirements for the protection of pub I le waters." Under 
the description of Purpose on page 1 of Attachment A Is language about 
cert If I cat I on "for projects." On page 2 of Attachment A, however, under 
Certification Required Is the more narrowly construed description of a 
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cert If I cation of •any such discharge.• We recommend that this phrase be 
changed from •any such d I scharge" to the more broad I y construed any such 
activity. 

On page 2 of Attachment A under tbe Information requirements I lsted as 340-
48-020(2), we recommend the addition of the fol I owing subsection: .Lll. 
Information and ey!dence dernonstratlng that the prefect Is comoatable and 
consistent with al I designated bepef lc!al uses of the affected waters, 

Also on page 2 of Attachment A under 34C-48-020C3l, to the end of the 
sentence presently endlng with the phrase "project Impacts on ~ater qua It
ty" we recommend the addition of the words or designated benef!c!a! uses of 
the affected waters. 

On page 4 of Attachment A under Issuance of a Certificate, the last sen
tence under 340-48-025(1) shou Id be stricken In Its entirety and rep I aced 
w I th the sentence: The app I I cant sha I I be not If I ed oromot I y that unt I I the 
Department cgnptete; action on the aopl !cation for certification the certi
fication shal I be considered to be denied, 

Also on page 4 of Attachment A under 340-48-025(2), we recanmend the addi
tion of the fol lowing subsection: ill Findings that the project Is cpm
oatab!e and consistent w!th al I designated beneflcl9! uses of the affected 
waters, 

It Is our bel lef that these recommended changes and additions wt 11 make 
more clear the role that section 401 provides to the State of Oregon In 
control I Ing federally I lcensed or permitted activities affecting the waters 
of the state and the responslbl I lty that DEQ has In affirmatively exerci
sing that role. On behalf of both the Oregon Shores ConservatlOl'I Coalltlon 
and the Northwest EnvlrOllDllntal Defense Center, I thank you tor your atten
tl on and cons I deratl on. 

JDS:pc 
1/25/85 
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ATTACHMENT C 

63rd OREGON LEGISLATIVE ASSEMBLY--1985 Regular Session 

HOUSE AMENDMENTS TO 
HOUSE BILL 2990 

By JOINT COMMITTEE ON WATER POLICY 

May 31 

Amended Summary 

[Declares state policy to protect natural resources and other beneficial uses of water in process of permitting 
activity that uses waters of this state. Prohibits Water Policy Review Board or Energy Facility Siting Council from 
issuing permit, license or site certificate for project that impacts certain natural resources without finding of need 
for additional power.] 

Requires Director of Department of Environmental Quality to make certain findings before certifying 
federally licensed or permitted project. Makes related changes. 

[Declares emergency, effective on passage.] 
Declares state policy to pel'mit siting of hydroelectric power projects subject to strict standards to protect 

natural l'esources. Prescribes minimum standards for consideration by Water Policy Review Board and Energy 
Facility Siting Council. Requires Department of Environmental Quality certifications under Federal Clean Water 
Act to be cons\istent with specified standards. Requires notification of landowners potentially affected. 

Pre.scribes October 1, 1985, effective date, 

On page 1 of the printed bill, line 2, delete "543.150," and insert "543.135, 543.220 and" and delete "and". 

Delete line 3 and inse1t ";and prescribing an effective date.". 

Delete lines 5 through 26 and pages 2 through 7 and insert: 

"SECTION 1. Sections 2 and 3 of this Act are added to and made a part of ORS 543.010 to 543.620. 

"SECTION 2, The Legislative Assembly declares that it is the polfoy of the State of Oregon: 

"(l) To protect the natural resources of this state from possible adverse impacts caused by the use of the 

waters of this state for the development of hydroelectric power. 

"(2) To permit siting of hydroelectric projects subject to strict standards established to protect the natural 

resources of Oregon. 

"(3) To require the Water Policy Review Board, the Energy Facility Siting Council, the Department of 

Environmental Quality and other affected state agencies to participate to the fullest extent in any local, state or 

federal proceedings related to hydroelectric power development in order to protect the natural resources of 

Oregon. 

"SECTION 3. ( 1) In order to carry out the policy set forth in section 2 of this 1985 Act, the following 

minimum standards shall apply to any action of the Water Policy Review Board relating to the development of 

hydroelectric power in Oregon: 

"(a) The anadromous salmon and steelhead resources of Oregon shall be preserved. The board shall not 

approve activity that may result in 1nortality or injury to anadromous salmon and steelhead resources or loss of 

natural habitat of any anadromous salmon and steelhead resources except when an applicant proposes to modify 

an existing facility or project in such a manner that can be shown to restore, enhance or improve anadromous fish 

populations within that river system. 
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"(b) Any activity related to hydroelectric development shall be consistent with the provisions of the 

Columbia River Basin Fish and Wildlife Program providing for the protection, mitigation and enhancement of 

the fish and wildlife resources of the region as adopted· by the Pacific Northwest Electric Power and Conservation 

4 Planning Council pursuant to Public Law 96-50 I. 

5 "(c) Except as provided in this paragraph, no activity may be approved that results in a net loss of wild game 

6 fish or recreational oppo1tunities. If a proposed activity may result in a net loss of any of the above resources, the 

7 board may allow mitigation if the board finds the proposed 1nitigation in the project vicinity is acceptable. 

8 Proposed mitigation which may result in a wild game fish population or the fishery the wild game fish population 

9 provides, being converted to a hatchery dependent resource is not acceptable mitigation. A water dependent 

10 recreational opportunity must be mitigated by another water dependent recreational opportunity. Mitigation of 

l l water dependent recreational opportunities which, in the judgment of the board, are of state~wide significance 

12 with a recreational opportunity that is readily available on other waters of this state is not acceptable mitigation. 

13 In deciding whether mitigation is acceptable, the board shall consult with other local, state and federal agencies. 

14 "(d) Other natural resources in the project vicinity including water quality, wildlife, scenic and aesthetic 

15 values, historic, cultural and archaelogical sites, shall be maintained or enhanced. No activity may be approved 

16 which, in the judgment of the board after balancing gains and losses to all affected natural resources, may result in 

17 a net loss of natural resources. In determining whether the proposed activity may result in a net loss of natural 

l 8 resources, the board may consider mitigation if the board determines the proposed mitigation in the project 

19 vicinity is acceptable. Mitigation may include appropriate measures considered necessary to meet the net loss 

20 

21 

standard. In determining whether mitigation is acceptable the board shall consult with appropriate state, federal 

and local agencie_s. 

22 "(2) The board shall adopt all necessary rules to carry out the policy set forth in section 2 of this 1985 Act and 

23 to implement the minimum standards set forth in subsection (1) of this section. In the absence of implementing 

24 rules, any action of the board relating to hydroelectric development shall comply with the standards as set forth in 

25 this section. In adopting rules under this subsection, the board shall consult with the Energy Facility Siting 

26 Council in order to coordinate rules adopted under this section with rules adopted by the Energy Facility Siting 

27 Council under section 5 of this 1985 Act. 

28 "SECTION 4. Section 5 of this Act is added to and made a part of ORS 469.300 to 469.570. 

29 "SECTION 5. (1) In order to carry out the policy set forth in section 2 of this 1985 Act, the following 

30 minimum standards shall apply to any action of the Energy Facility Siting Council relating to the development of 

31 hydroelectric power projects in excess of25 megawatts in Oregon: 

32 "(a) The anadromous salmon and steelhead resources of Oregon shall be preserved. The council shall not 

33 approve activity that may result in mortality or injury to anadromous salmon and steelhead resources or loss of 

34 natural habitat of any anadromous salmon and steelhead resources except when an applicant proposes to modify. 

35 an existing facility or project in such a manner that can be shown to restore, enhance or improve anadromous fish 

36 populations within that river system. 

37 

38 

"(b) Any activity related to hydroelectric development shall be consistent with the provisions of the 

Columbia River Basin Fish and Wildlife Program providing for the protection, mitigation and enhancement of 
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the fish and wildlife resources of the region as adopted by the Pacific Northwest Electric Power and Conservation 

Planning Council pursuant to Public Law 96-501. 

''(c) Except as provided in this paragraph, no activity may be approved that results in a net loss of wild game 

4 fish or recreational opportunities. If a proposed activity may result in a net loss of any of the above resources, the 

5 council may allow mitigation if the council finds the proposed mitigation in the project vicinity is acceptable. 

6 Proposed mitigation which may result in a wild game fish population or the fishery the wild game fish population 

7 provides, being converted to a hatchery dependent resource is not acceptable mitigation. A water dependent 

8 recreational opportunity must be mitigated by another water dependent recreational opportunity. Mitigation of 

9 water dependent recreational opportunities which, in the judgment of the council, are of state-wide significance 

10 with a recreational opportunity that is readily available on other waters of this state is not acceptable mitigation. 

11 In deciding whether mitigation is acceptable, the council shall consult with other local, state and federal agencies. 

12 "(d) Other natural resources in the project vicinity including water quality, wildlife, scenic and aesthetic 

13 values, historic, cultural and archeological sites shall be maintained or enhanced. No activity may be approved 

14 which, in the judgment of the council, after balancing gains and losses to all affected natural resources, may result 

15 in a net loss of natural resources. "In determining whether the proposed activity may result in a net loss of natural 

16 resources, the council may consider mitigation if the council determines the proposed mitigation in the project 

17 vicinity is acceptable. Mitigation may include appropriate measures considered necessary to meet the net loss 

18 standard. In determining whether mitigation is acceptable the council shall consult with appropriate state, federal 

19 and local agencies. 

20 "(2) The council shall adopt all necessary rules to carry out the policy set forth in section 2 of this 1985 Act 

21 and to implement the minimum standards set forth in subsection (1) of this section. In the absence of 

22 implementing rules, any action of the council relating to hydroelectric development shall comply with the 

23 standards as set forth in this section. In adopting rules under this subsection, the council shall consult with the 

24 Water Policy Review Board in order to coordinate rules adopted under this section with rules adopted by the 

25 Water Policy Review Board under section 3 of this 1985 Act. 

26 "SECTION 6. Sections 7 and 8 of this Act are added to and made a part of ORS 468. 700 to 468. 778. 

27 "SECTION 7. The Director of the Department of Environmental Quality shall approve or deny certification 

28 of any federally licensed or permitted activity related to hydroelectric power development, under section 401 of 

29 the Federal Water Pollution Control Act, P.L. 92-500, as amended. In making a decision as to whether to approve 

30 or deny such certification, the director shall: 

31 "(l) Solicit and consider the comments of all affected state agencies relative to adverse impacts on water 

32 quality caused by the project, according to sections 301, 302, 303, 306 and 307 of the Federal Water Pollution 

33 Control Act, P.L. 92-500, as amended. 

34 "(2) Approve or deny a certification only after malting findings that the approval or denial is consistent with: 

35 "(a) Rules adopted by the Environmental Quality Commission on water quality; 

36 "(b) Provisions of sections 301, 302, 303, 306 and 307 of the Federal Water Pollution Control Act, P.L. 

37 92-500, as amended; 
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"(c) Standards established in sections 3 and 5 of this 1985 Act and rules adopted by the Water Policy Review 

Board and the Energy Facility Siting Council implementing such standards; and 

"(d) Standards of other state and local agencies that are consistent with the standards of sections 3 and 5 of 

4 this 1985 Act and that the director determines are other appropriate requirements of state law according to 

5 section 401 of the Federal Water Pollution Control Act, P.L. 92-500, as amended. 

6 "SECTION 8. Within 60 days after the Department of Environmental Quality receives notice that any 

7 federal agency is considering a permit or license application related to a change to a hydroelectric project or 

8 proposed hydroelectric project that was previously certified by the director of the Department of Environmental 

9 Quality according to section 401 (1) of the Federal Water Pollution Control Act P.L. 92-500, as amended: 

10 "( 1) The director shall: 

11 "(a) Solicit and consider the comments of all affected state agencies relative to adverse impacts on water 

12 quality caused by changes in the project, according to sections 301, 302, 303, 306 and 307 of the Federal Water 

13 Pollution Control Act, P.L. 92-500, as amended. 

14 "(b) Approve or deny a certification of the proposed change after making findings that the approval or denial 

15 is consistent with: 

16 "(A) Rules adopted by the Environmental Quality Commission on water quality; 

l 7 "(B) Provisions of sections 301, 302, 303, 306 and 307 of the Federal Water Pollution Control Act, P.L. 

18 92-500, as amended; 

19 "(C) Standards established in sections 3 and 5 of this 1985 Act and rules adopted by the Water Policy Review 

20 Board and the Energy Facility Siting Council implementing such standards; and 

21 "(D) Standards of other state and local agencies that are consistent with the standards of sections 3 and 5 of 

22 this 1985 Act and that the director determines are other appropriate requirements of state law according to 

23 section 401 of the Federal Water Pollution Control Act, P.L. 92-500, as amended. 

24 "(2) On the basis of the evaluation and determination under subsection (1) of this section, the director shall 

25 notify the appropriate federal agency that: 

26 "(a) The proposed change to the project is approved; or 

27 "(b) There is no longer reasonable assurance that the project as changed complies with the applicable 

28 provisions of the Federal Water Pollution Control Act, P.L. 92-500, as amended, because of changes in the 

29 proposed project since the director issued the construction license or permit certification. 

30 "SECTION 9. Sections 10 to 12 of this Act are added to and made a part of ORS 543.010 to 543.620. 

3 l "SECTION 10. (I) Whenever the Water Resources Department receives an application to appropriate water 

32 for hydroelectric power under ORS 537.140 to 537.320 or for a hydroelectric permit or license under ORS 

33 543.010 to 543.620, the department shall detennine whether the impacts of the project would be cumulative with: 

34 "(a) Impacts of other proposed hydroelectric projects for which an application is pending before the 

35 department or before the Energy Facility Siting Council under ORS 469.320 to 469.440; or 

"(b) Existing hydroelectric projects in the same river basin. 36 

37 "(2) If the department determines that there is no possibility that the hydroelectric projects proposed in 

38 pending applications or existing projects may have cumulative effects, the department shall issue an order setting 
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forth the department's determination that there are no cumulative effects and the department's decision that 

consolidated review is not required. 

"(3) If the department determines that pending applications or existing projects may have cumulative 

4 effects, the department shall conduct a consolidated review before approving any application in the affected river 

5 basin. A consolidated review process shall be conducted as a contested case hearing under the applicable 

6 provisions of ORS 183.310 to 183.550 and shall include a study of the individual and cumulative effects of 

7 proposed hydroelectric projects for which applications are pending before the department or the Energy Facility 

8 Siting Council and existing hydroelectric projects. In its final order on an application, the department shall 

9 include its findings on cumulative impacts. The findings of the department under this section must be sufficient 

1 O to support the department's decision to approve or deny an application. 

11 "(4) Any application for a project in the same river basin filed after the department begins a consolidated 

12 review contested case hearing shall not be reviewed until the department has issued final findings on cumulative 

13 effects for all projects included in the consolidated review proceeding. 

14 "(5) At the request of an applicant for a permit to appropriate water for hydroelectric purposes under ORS 

15 537.140 to 537.320 or for a permit or license under ORS 543.0IO to 543.620, the department may immediately 

16 upon receiving such application begin the consolidated review proceeding under subsection (3) of this section. 

17 "SECTION 11. The Water Resources Department shall immediately initiate rulemaking proceedings 

18 according to the applicable provisions of ORS 183.3!0 to 183.550 to implement the consolidated review process 

19 

20 

under section 10 of this 1985 Act. Before adoption of the rules, the department shall submit the rules to the Joint 

Legislative Committee on Water Policy for review and recommendation. 

21 "SECTION 12. Any application pending before the Water Resources Department for which the record for 

22 the hearing under ORS 537.170 or 543.225 has not been closed on or before the effective date of this Act shall be 

23 subject to the consolidated review process set forth in section 10 of this 1985 Act and to rules adopted by the 

24 Water Policy Review Board under section 11 of this 1985 Act. 

25 "SECTION 13. Sections 14 to 16 of this Act are added to and made a part of ORS 469.300 to 469.570. 

26 "SECTION 14. (1) Whenever the Energy Facility Siting Council receives an application for a site certificate 

27 for a hydroelectric project under ORS 469.320 to 469.440, the council shall determine whether the impacts of the 

28 project would be cumulative with: 

29 "(a) Impacts of other proposed hydroelectric projects for which an application is pending before the council 

30 or before the Water Resouces Department under ORS 537.140 to 537.320 or 543.010 to 543.620; or 

,31 "(b) Existing hydroelectric projects in the same river basin. 

32 "(2) If the council determines that there is no possibility that the hydroelectric projects proposed in pending 

33 applications or existing projects may have cumulative effects) the council shall issue an order setting forth the 

34 council's determination that there are no cumulative effects and the council's decision that consolidated review is 

35 not required. 

36 "(3) If the council determines that pending applications or existing projects may have cumulative effects, the 

37 council shall conduct a consolidated review before issuing any site certificate for a hydroelectric project in the 

38 affected river basin. A consolidated review process shall be conducted as a contested case hearing under the 
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applicable provisions of ORS 183.310 to 183.550 and shall include a study of the individual and cumulative 

effects of proposed hydroelectric projects for which applications are pending before the council or the Water 

Policy Review Board and existing hydroelectric projects. In its final order on a site certificate, the council shall 

include its findings on cumulative i1npacts. The findings of the council under this section must be sufficient to 

support the council's decision to issue or deny a site certificate. 

"(4) The council shall not issue a site certificate for any application for a project in the same river basin filed 

after the council begins a consolidated review contested case hearing until the council issues final findings on 

cumulative effects for all projects included in the consolidated review proceeding. 

"(5) At the request of an applicant for a site certificate for a hydroelectric project under ORS 469.320 to 

469.440, the council may immediately upon receiving such application begin the consolidated review proceeding 

under subsection (3) of this section. 

"(6) The time limits for review of the applications provided by ORS 469.370 are not applicable to 

applications for site certificates subject to this section. 

"SECTION 15. The Energy Facility Siting Council shall immediately initiate rulemaking proceedings 

according to the applicable provisions of ORS 183.310 to 183. 550 to implement the consolidated review process 

under section 14 of this 1985 Act. Before adoption of the rules, the council shall submit the rules to the Joint 

Legislative Committee on Water Policy for review and recommendation. 

"SECTION 16. Any application pending before the Energy Facility Siting Council for which the record for 

the hearing under ORS 469.370 has not been closed on or before the effective date of this Act shall be subject to 

the consolidated review process set forth in section 14 of this 1985 Act and to rules adopted by the council under 

section 15 of this 1985 Act. 

"SECTION 17. ORS 469.370 is amended to read: 

"469.370. (I) The council shall hold public hearings in the affected area and elsewhere, as it deems necessary, 

on the application for a site certificate. At the conclusion of its hearings the council shall either approve or reject 

the application. The council must make its decision by the affirmative vote of at least four members, approving 

or rejecting any application for a certificate. 

"(2) Rejection or approval of an application, together with any conditions that may be attached to the 

certificate, shall be subject to judicial review as provided in ORS 469.400 (!). 

"(3) The council shall either approve or reject an application for a site certificate: 

"(a) Within 24 months after filing an application for a nuclear installation, or for a thermal power plant, 

other than that described in paragraph (b) of this subsection, with a name plate rating of more than 200,000 

kilowatts; 

"(b) Within nine months after filing of an application for a site certificate for a combustion turbine power 

plant, a geothermal-fueled power plant or an underground storage facility for natural gas; 

"(c) Within six months after filing an application for a site certificate for an energy facility, if the application 

is: 

"(A) To expand an existing industrial facility to include an energy facility; 
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"(B) To expand an existing energy facility to achieve a nominal electric generating capacity of between 

25,000 and 50,000 kilowatts; or 

"(C) To add generating capacity to an existing dam; or 

4 "(d) Within 12 months after filing an application for a site certificate for any other energy facility, 

5 "(4) The council shall reject an application for a site certificate for a hydroelectric project if the council finds 

6 the project does not comply with the standards set forth in section 5 of this 1985 Act or rules adopted by the 

7 council under section 5 of this 1985 Act. 

8 "SECTION 18. ORS 537.160 is amended to read: 

9 "537.160. (1) Subject to the provisions of subsections (2) and (3) of this section, and of ORS 537.170 to 

10 537.190, the Water Resources Director shall approve all applications made in proper form which contemplate 

11 the application of water to a beneficial use, unless the proposed use conflicts with existing rights. 

12 "(2) No application for a permit to appropriate waste or seepage water, which is to be carried through an 

13 existing ditch or canal not owned wholly by the applicant, shall be approved until the applicant has filed with the 

14 director an agreement between the applicant and the owner of the ditch or canal, authorizing its use by the 

15 applicant to carry the water. 

16 "(3) The director shall reject every application for a permit to appropriate water in excess of a flow of 10 

17 cubic feet per second, concerning which the applicant has failed, after 30 days' notice and demand from the 

18 director, to furnish proof satisfactory to [him] the director of the applicant's ability to construct the proposed 

19 project, and of [his] the applicant's intention in good faith to construct it with due diligence. 

20 "( 4) The director shall reject every application for a permit to appropriate water to develop hydroelectric 

21 power if the director finds that the proposed project does not comply with the standards set forth in section 3 of 

22 this 1985 Act or rules adopted by the board under section 3 of this 1985 Act. 

23 "SECTION 19. ORS 537.170 is amended to read: 

24 "537.170. ( l) If, in the judgment of the Water Resources Director, the proposed use may prejudicially affect 

25 the public interest, or is to develop hydroelectric power in excess of 100 theoretical horsepower, the Water Policy 

26 Review Board shall hold a public hearing on the application on proper notice to the applicant and to anyone 

27 objecting thereto. 

28 "(2) If applicable, an application to appropriate water for the generation of electricity submitted under ORS 

29 537.140 shall be included in the consolidated review and hearings process under section 10 of this 1985 Act. 

30 "(3) If, in the opinion of the board, sufficient information is not available to enable the board to determine 

31 whether or not the proposed use would impair or be detrimental to the public interest, the board may enter an 

32 interim order continuing the hearing for a period not to exceed three years, unless extended by the board, in order 

33 to afford all interested persons an opportunity to complete investigations to obtain the required information. The 

34 interim order may specify in particular the information required for the determination by the board. 

35 "[(2)] (4) If, after the hearing, the board determines that the proposed use does not comply with the standards 

36 set forth in section 3 of this 1985 Act or rules adopted by the board under section 3 of this 1985 Act or would 

37 otherwise impair or be detrimental to the public interest, it shall enter an order rejecting the application or 
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requiring its modification to conform to the public interest, to the end that the highest public benefit may result 

from the use to which the water is applied. If, after the hearing, the board determines that the proposed use would 

not impair or be dettimental to the public interest, it shall enter an order approving the application. An order 

4 ' approving an application or requiring its modification may set forth any or all of the provisions or restrictions to 

5 be included in the permit concerning the use, control and management of the water to be appropriated for the 

6 project, including, but not limited to, a specification of reservoir operation and minimum releases to protect the 

7 public interest. 

8 "[(3)] (5) In determining whether the proposed use would impair or be detrimental to the public interest, the 

9 Water Policy Review Board shall have due regard for: 

10 "(a) Conserving the highest use of the water for all purposes, including irrigation, domestic use, municipal 

I I water supply, power development, public recreation,.protection of commercial and game fishing and wildlife, fire 

12 protection, mining, indust.rial purposes, navigation, scenic attraction or any other beneficial use to which the 

13 water may be applied for which it may have a special value to the public. 

14 "(b) The maximum economic development of the waters involved. 

15 "(c) The control of the waters of this state for all beneficial purposes, including drainage, sanitation and flood 

16 control. 

17 "(d) The amount of waters available for appropriation for beneficial use. 

18 "(e) The prevention of wasteful, uneconomic, impracticable or unreasonable use of the waters involved. 

19 

20 

21 

"(f) All vested and inchoate rights to the waters of this state or to the use thereof, and the means necessary to 

protect such rights. 

"(g) The state water resources policy formulated under ORS 536.300 to 536.350 and 537.505 to 537.525. 

22 " [(4)] (6) After the entry of the order specified in subsection [(2)] (4) of this section, the application for a 

23 permit shall be referred to the Water Resources Director for [such] further proceedings [as are not inconsistent 

24 therewith] consistent with the order. 

25 "SECTION 20. ORS 543.225 is amended to read: 

26 "543.225. (1) The Water Resources Director shall refer any application or amended application for a 

27 preliminary pertnit or for a license for a major project of more than 100 theoretical horsepower to hearing, and 

28 shall also refer to hearing, an application for preliminary permit or license for a minor project of less than 100 

29 theoretical horsepower if the board concludes it is in the public interest to do so. 

30 "(2) The board shall hold a public hearing on an application referred under subsection (1) of this section, on 

31 proper notice to the applicant and to each protestant, if any. If, after the hearing, the board determines that the 

32 proposed project does not comply with the standards set forth in section 3 of this 1985 Act or rules adopted by the 

33 board under section 3 of this 1985 Act, or would otherwise impair or be detrimental to the public interest so far as 

34 the coordinated, integrated state water resources policy is concerned, it shall enter an order rejecting the 

35 application or requiring its modification to conform to such public interest, to the end that the highest public 

36 benefit may result from the proposed project. The order may s~t forth any or all of the provisions or restrictions 

37 to be included in a preliminary permit or license concerning the use, control and management of the water to be 
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appropriated for the project, including, but not limited to, a specification of reservoir operation and minimum 

releases to protect the public interest. 

"(3) In determining whether the proposed project would impair or be detrimental to [such] the public 

4 interest, the board shall have due regard for: 

5 "(a) Conserving the highest use of the water for all purposes, including irrigation, domestic use, municipal 

6 water supply, power development, public recreation, protection of co1nmercial and game fishing and wildlife, fire 

7 protection, mining, industrial purposes, navigation, scenic attraction or any other beneficial use to which the 

8 water may be applied for which it may have a special value to the public. 

9 "(b) The maximum economic development of the waters involved. 

IO "(c) The control of the waters of this state for all beneficial purposes, including drainage, sanitation and flood 

11 control. 

12 "(d) The amount of waters available for appropriation for beneficial use. 

13 .. (e) The prevention of wasteful, uneconomic, impracticable or unreasonable use of the waters involved. 

14 "(f) All vested and inchoate rights to the waters of this state or to the use thereof, and the means necessary to 

15 protect such rights. 

16 "(g) The state water resources policy formulated under ORS 53l\.300 to 536.350 and 537.505 to 537.525. 

17 "(4) After the entry of the order specified in subsection (2) of this section, the application for a preliminary 

18 permit or for a license shall be referred to the Water Resources Director for such further proceedings as are not 

19 inconsistent therewith. 

20 "SECTION 21. Section 22 of this Act is added to and made a part of ORS 537.140 to 537.230. 

21 "SECTION 22. (I) Whenever an application is made for a permit to appropriate water for hydroelectric 

22 purposes, the board shall give written notice of the filing of the application to the owner of any land tbat is: 

23 "(a) Adjacent to any portion of the stream in which the quantity of water will be decreased by the project; or 

24 "(b) Adjacent to the site of the proposed hydroelectric project. 

25 "(2) The board shall also publish notice of the application once each week for at least four successive weeks 

26 and for such further time, if any, as the board shall determine, in a newspaper of general circulation in each 

27 county in which the project covered by the application is located. 

28 "SECTION 23. ORS 543.220 is amended to read: 

29 "543.220. ( l) Whenever an application is made for a preliminary permit and after said application has been 

30 referred to hearing, the board shall give written notice of the filing of the application to: 

31 "(a) Any municipality or otber person or corporation which, in the judgment of tbe board, is likely to be 

32 interested in or affected [thereby,] by the proposed project; and 

33 "(b) The owner of any land that is: 

34 "(A) Adjacent to any portion of the stream in which the quantity of water will be decreased by the project; or 

35 "(B) Adjacent to the site of the proposed project. 

36 

37 

38 

"(2) The board shall also publish notice of the application once each week for at least four successive weeks 

and for such further time, if any, as the board _shall determine, in a newspaper of general circulation in each 

county in which the project covered by the application is located. 
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"[(2)] (3) No application for the appropriation or use of water for the development of 1,000 theoretical 

horsepower or more shall be granted until at least six months after the application for a preliminary permit has 

been filed. 

4 "SECTION 24. ORS 543.135 is amended to read: 

5 "543.135. (I) In any case where a hydroelectric project has been licensed by the Federal Power Commission, 

6 as of March 16, 1961, and said project has been constructed and is in operation without license under ORS 

7 543.010 to 543.620, 543.705 to 543.830 and 543.990, or when such a federally licensed project comprises more 

8 than one hydroelectric plant, as soon as each hydroelectric plant in said license has been constructed and is in 

9 operation, the Water Resources Director may, upon application made therefor as provided in ORS 543.010 to 

IO 543.620, 543. 705 to 543.830 and 543.990 and without public hearing, grant a license for such project, waiving and 

11 modifying such of the terms, conditions and requirements of ORS 543.010 to 543.620, as the Water Resources 

12 Director, by order, after full investigation, finds to be in conflict with the license issued by the Federal Power 

13 Commission, except the period for which license may be issued and the annual charge as determined by the 

14 Water Resources Director under ORS 543.300 (5). An application for license under this section shall not be 

15 subject to referral to the Water Policy Review Board under provisions of ORS 543.225 and shall not be subject to 

16 the provisions of ORS 543.220 [(2)] (3). 

17 "(2) Nothing in this section is to be construed to authorize any person, firm or corporation to begin or 

18 construct any water power project before obtaining a license for such project. 

19 "SECTION 25. The landowner notification requirements under ORS 543.220 and section 22 of this Act 

20 shall apply to any application for a permit to appropriate water for hydroelectric purposes under ORS 537.140 to 

21 537.230 or for a preliminary permit under ORS 543.220 for which a hearing has not yet been held before the 

22 Water Policy Review Board, or, iffor less than 100 theoretical horsepower, has not yet been acted upon by the 

23 Water Resources Director on or before the effective date of this Act. 

24 "SECTION 26. This Act shall apply to any of the following applications for which the hearing record has not 

25 been closed on or before the effective date of this Act: 

26 "(l) An application for a permit to appropriate water for hydroelectric purposes under ORS 537.140 to 

27 537.211. 

28 "(2) An application for a preliminary permit or license for a hydroelectric power project under ORS 543.010 

29 to 543.620. 

30 "(3) An application for a site certificate for a hydroelectric power project under ORS 469.300 to 469.570. 

31 "SECTION 27. Nothing in this Act applies to any hydroelectric project inexcess of 25 mega_watts for which 

32 funding has been approved by the governing body of a city on or before May 15, 1985. 

33 "SECTION 28. This Act takes effect on October 1, 1985.". 
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MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item tlo. F, January 25, 1985, EQC Meeting 

Request for Adqption of Rules for Granting Water Ouall.i:)'. 
Standards Compliance Certifjcation Pursuant to Requirements 
of Section 401 of the Federal Clean Water Act 

Any person who applies for a Federal license or permit to conduct any 
activity including, but not limited to, the construction or operation of 
facilities which may result in any discharge into navigable waters is 
required by Section 401 of the Federal Clean Water Act to obtain a watl'!r 
quality compliance certification from the state in which the discharge 
originates. That certification must state that any such discharge or 
activity will comply with applicable effluent limitations, water quality 
standards and implementation plans, national standards of performance for 
new sources, and toxic and pretreatment effluent standards adopted 
pursuant to the Clean Water Act. 

The Department has been implementing this section of the federal law since 
1973, without having adopted procedural rules regarding certification. 
The DEQ has evaluated slightly over 5400 waterway project proposals under 
federal permitting programs since 1975. Approximately 1800 of these 
required water quality certification. 

Until recently, nearly all requests for certification have been for 
projects in navigable waters or adjacent wetlands requiring permits from 
the U.S. Army Gorps of Engineers or the U.S. Coast Guard. In both of these 
cases the State of Oregon has a well established agency coordination 
program where the Division of State Lands receives applications from the 
applicant (by way of the federal agency), distributes them to natural 
resource agencies for review and comment, and compiles comments into a 
coordinated state response to the applicant. Under this coordinated 
program, the federal agency issues public notice of the project on behalf of 
all of the agencies. DEQ's notice of request for certification is 
circulated with the project information package by the federal agency. 
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DEQ•s certification is forwarded to the Division of State Lands. The 
coordinated response is then released by the Division of State Lands when 
agency comments are compiled and the project is determined to be compatible 
with land use requirements. This process has been quite efficient and 
effective. 

Since few permits from other federal agencies were encountered, no formal 
procedure for processing requests was established. 

Recently, numerous applications for certification of projects subject to 
licensing by the Federal Energy Regulatory Commission have demonstrated the 
need to clarify procedures for receiving applications and processing 
certifications pursuant to Section 401 of the Clean Water Act. 

There were two basic alternatives available at that time. The easiest 
would have been to continue as in the past with some administrative 
clarification of procedures but without adopting rules. While this may be 
satisfactory in most cases, there will likely be times when such informal 
procedures will lead to problems--particularly if a certification is 
challenged. 

The preferred alternative was to adopt procedural rules which clearly 
define the procedure for receiving applications, giving public notice as 
required by Section 401 of the Clean Water Act, and issuance or denial of 
certification. Draft rules were written to formalize and continue the 
present streamlined procedure for coordinated agency response through the 
Division of State Lands for U.S. Corps of Engineers and U.S. Coast Guard 
permit applications. In addition, the draft rules define procedures for 
receiving, processing, and taking final actions on all other applications 
for certification. 

On September 14, 1984, the Commission authorized a public hearing on the 
draft rules. The agenda item prepared for that Commission meeting is 
attached as background for this report (Attachment E). 

Notice was given by publishing in the Secretary of State's Bulletin 
November 1, 1984, and by mailing to the Department's rule making mailing 
list on October 23, 1984. A hearing was held at 1 p.m., November 28, 1984. 
The hearing record remained open until 5 p.m. The hearing officer report 
is attached as Attachment B. 

Discussion and Eyaluation of Testimony 

As noted in the hearing officer's report, the Deschutes and Coos County 
Planning Departments wanted the proposed rule 340-48-020(6){d) rewritten so 
that it did not appear that the Division of State Lands was preempting the 
counties in land use compatibility determinations. Although most land use 
compatibility determinations are provided by local planning agencies, state law 
does not preclude other parties from making land use findings where 
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appropriate. In order to clarify the issue, but not predlude any of the 
various mechanisms for arriving at adequate land use compatibility 
determinations, the rules have been modified to state that the Division of State 
Lands is responsible to assure that the compatibility determination has been made 
rather than being responsible for determining compatibility. 

The Baker County Planning Department suggested that the required land use 
compatibility statement from a local planning agency could result in a 
conflict of interest if the county was also the applicant for the permit or 
license requiring certification. Legal counsel disagrees that a conflict 
of interest occurs in that circumstance. However, in order to provide some 
response to that concern, language has been added to the rules to indicate that 
the State Land Conservation and Development Department may be asked to review the 
county determinations in those instances. 

Testimony received at the public hearing suggested that the draft rules 
were inadequate because they did not include •specific factors" the 
Department would evaluate before certifying a project's compliance with 
applicable portions of the Federal Clean Water Act and State Water Quality 
Standards. It was also suggested that the review evaluate compliance with 
applicable 208 plans. 

Because each project is different, it is hard tb identify common factors 
which could be used in addressing all projects. However, in order to 
address those concerns, the following review factors have been added to the 
proposed rules: 

1. Existing and potential beneficial uses of surface water or groundwater 
which could be affected by the proposed facility. 

2. Potential impact from the generation and disposal of waste chemicals 
or sludges at the proposed facility. 

3, Potential modification of surface water quality or quantity. 

4. Potential modification of groundwater quality. 

5. Potential impacts from the construction of intake or outfall 
structures. 

6. Potential impacts from waste water discharges. 

7. Potential impacts from construction activities. 

8. The project's compliance with applicable 208 plans. 
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Testimony at the hearing also suggested that the public participation 
procedures should be equivalent to the NPDES permitting process found in 
OAR 340-45-035. In response to that request, 340-48-020(4) has been 
reworded to more closely compare with the public participation procedures 
in OAR 340-45-035. Of course, there are several agencies involved in 
reviewing these projects. The public participation procedure in the 
proposed rules only pertains to areas under DEQ review. 

Other testimony at the public hearing suggested that the Department is 
currently in violation of Section 303 of the Federal Clean Water Act in 
that the total maximum daily loading of pollutants has not been established 
for each of the state's river basins. It was suggested that determination 
should precede or at least be concurrent with these rules. 

Staff do not agree with the view that the Department is in violation of Section 303 
of the Clean Water Act. Staff also do not believe that further efforts to establish 
total maximum daily loads should be a prerequisite to adoption of procedural rules 
for certification under Section 401. 

Section 303(d)(1)(C) of the Federal Clean Water Act requires states to establish 
total maximum daily pollutant load limits for those stream segments where 
implementation of federal effluent guidelines (secondary treatment and BPT) for 
municipal and industrial discharges will not improve water quality enough to meet 
water quality standards. The total maximum daily load would be the maximum load the 
stream segment could assimilate and still meet water quality standards. The total 
maximum daily load for each parameter would then be allocated to the sources 
discharging to the stream segment and incorporated into the permit as the discharge 
limit for more stringent controls. 

The Department established pollutant load limits for all permitted discharges Prior 
to passage of the Federal Clean Water Act in 1972. Water quality standards were 
substantially met with a factor of safety (to accommodate new sources) by the 
established pollutant load limits. In particular, water quality in the 
Willamette River improved enough to meet critical low flow period standards for all 
parameters except bacteria. The Department's Water Quality Management Plan further 
requires that more stringent treatment be employed by existing sources as necessary 
to accommodate growth without increasing discharge loads. This program was 
considered sufficient to meet the intent of Section 303(d)(1)(C). 

The Department agrees that continued study and refinement of load allocations and 
load limits is desirable and necessary. As priority problem areas are scheduled for 
water quality studies and update of management plan provisions, load allocations will 
be evaluated and adjusted as appropriate. This will be an ongoing effort as 
resources permit. 
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During the public participation pe.riod, the Department received a request 
from the Northwest Environmental Defense Center (NEDC) for extensive 
information relating to the Department's certification reviews during the 
past 5 years and all pending applications. They have been informed that the 
material is in the department files and is available for their review at 
DEQ offices. 

The NEDC also requested that the rules provide a means for an aggrieved 
member of the public to appeal a certification which was improperly given. 
In the past, the Commission has limited rule making to address only those appeal 
procedures for applicants who may be aggrieved by Department actions. Nothing 
is being proposed in these rules which would vary from that practice. The 
Courts are the vehicle available for an aggrieved third party to appeal a 
Department or Commission Action. 

On January 4, 1985, the Department received a request from the State Department of 
Energy (Attachment F) requesting that language be added to the rules to require that 
a completed application for certification of an energy facility larger than 
25 megawatts must contain a certificate or permit from the Energy Facility Siting 
Council. Further evaluation of this proposal is needed before a recommendation can 
~e made. If it appears appropriate to adopt this type of provision, the Department 
will initiate rule modification including appropriate public participation 
procedures. 

Alternatives 

1. Adopt the proposed rules as modified in response to the hearing testimony 
(Attachment A). 

2. Adopt the rules as initially proposed and taken to hearing. 

3. Do not adopt any rules. 

The Department believes that continued reliance on informal procedures is not 
desirable. Adoption of the proposed rules as modified in response to public 
testimony is the preferred alternative. 

summation 

1. Section 401 of the Clean Water Act requires states to review proposals for 
federal licenses or permits and to certify that the proposal will meet 
federal and state requirements for the protection of public waters. 

2. The Department has been operating since 1973 without procedural rules. The 
staff have relied upon established procedures and statutory requirements. 

3. Procedural rules are needed to clarify the Department's practices for handling 
requests for certification. 
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4. Notice of a public hearing was given in the Secretary of State's Bulletin 
November 1, 1984, and mailed to the Department's rule making mailing list 
on October 23, 1984 . 

5, A hearing was held at 1 p.m. on November 28, 1984. The record was kept 
open until 5 p.m. 

6. All public testimony has been reviewed and evaluated. The proposed rules 
(Attachment A) have been revised in response to the testimony received. 

Direqtor's Recommendation 

Based on the summation, the Director recommends that the Commission adopt the rules, 
OAR 340-48-005 to 3ll0-48-040, as presented in Attachment A. 

Attachments: 

Glen D. Carter 
229-5358 
WL3921 
1/10/85 

A. 

/ l \ 
~(_\_,,~, 

Fred Hansen 

Proposed Rules with Modifications 
to Reflect Public Comments 

B. Hearings Officer's Summary of Public Testimony 
C. Public Hearing Notice 
D. Statement of Need for Rulemaking 
E. Commission Agenda Item D, September 4, 1984, EQC Meeting 
F. Letter From Department of Energy 
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ATTACHMENT A 

Proposed Rules with Modifications 
to Reflect Public Comment 

DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

OREGON ADMINISTRATIVE RULES 
Chapter 340, Division 48 

DIVISION 48 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY REQUIREMENTS AND STANDARDS. 

Purpose 

340-48-005 The purpose of these rules is to describe the procedures 
to be used by the Department of Environmental Quality for receiving and 
processing applications for certification of compliance with water quality 
requirements and standards for projects which are subject to federal agency 
permits or licenses and which may result in any discharge into navigable 
waters or impact water quality. 

Definitions 

340-48-010 As used in these rules unless otherwise required by 
context: 

(1) •certification• means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
subject to federal permit or license requirements will not violate 
applicable water quality requirements or standards. 

(2) "Clean Water Act• means the Federal Water Pollution Control Act 
of 1972, PL 92-500, as amended. 

(3) •Coast Guard" means U.S. Coast Guard. 

(4) •commission" means Oregon Environmental Quality Commission. 

(5) •corps" means U.S. Army Corps of Engineers. 

(6) •Department• or "DEQ" means Oregon Department of Environmental 
Quality. 

(7) "Director• means Director of the Department of Environmental 
Quality or the Director's authorized representative. 

(8) "Local Government• means county and city government. 

1-Div. 48 
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Certification Required 

340-48-015 Any applicant for a federal license or permit to conduct 
any activity, including but not limited to the construction or operation of 
facilities which may result in any discharge to waters of the State, must 
provide the licensing or permitting agency a certification from the 
Department that any such discharge will comply with Sections 301, 302, 303, 306, 
and 307 of the Clean Water Act which generally prescribe effluent limitations, 
water quality related effluent limitations, water quality standards and 
implementation plans, national standards of performance for new sources, and 
toxic and pretreatment effluent standards. 

Application for Certification 

340-48-020 (1) Except as provided in section (6) below, completed 
applications for project certification shall be filed directly with the DEQ. 

(2) A completed application filed with DEQ shall contain, at minimum, the 
following information: 

(a) Legal name and address of the project owner. 
(b) Legal name and address of owner's designated official 

representative, if any. 
(c) Legal description of the project location. 
(d) A complete description of the project proposal, using written 

discussion, maps, diagrams, and other necessary materials. 
(e) Name of involved waterway, lake, or other water body, 
(f) Copies of the environmental background information required by 

the federal permitting or licensing agency. 
(g) Copy of any public notice and supporting information, issued by 

the federal permitting or licensing agency for the project. 
(h) A statement from the appropriate local planning agency that 

the project is compatible with the acknowledged local comprehensive plan or 
that the project is consistent with statewide planning goals if the local 
plan is not acknowledged. If a county is the apolicant fqr a prqject 
for which it has also made the land use comoatibility determination. the 
State Land Use Conservation and peyelopment Department may be asked to 
reyiew and comment on the County's compatibility determination, 

(3) The DEQ reserves the right to request any additional information 
necessary to complete an application or to assist the DEQ to adequately evaluate 
the project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certification. 

(4) [Public notice of all applications filed with DEQ shall be by 
publication in the Secretary of State's Bulletin, mailing of notification to 
those persons who request to be on a DEQ mailing list for receiving such 
notices, and mailing of notification to local governments in the project area. 
Notices shall specify the duration of the comment period which will normally 
be 30 days.] In order to inform pqtentially interested persons of the 
application, a public notiqe announcement shall be prepared and circulated in a 
manner approved by the Diregtor, The nptice shall tell of publiq pgrticipation 

2-Div. 48 
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opoortunities. shall encoyrage comments by interested indiyiduals or agencies. 
and shall tell of any related documents available for public inspection and 
cooying. The DJrector shall provide a period of not less than 30 days following 
the date of the public notice during which time interested persons may submit 
written ylews and comments. All gomments receiyed during the 30-day period 
shall be considered in formulating the Department's position. The Director 
shall add the name of any perspn or group upon request to a mailing list to 
receiye conies of public notiqe, 

(5) The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of persons to 
request or petition for a public hearing with respect to certification 
applications. If the Director determines that useful information may be 
produced thereby, or if there is significant public interest in holding a 
hearing, a public hearing will be held prior to the Director's final 
determination. Instances of doubt shall be resolved in favor of holding 
the hearing. There shall be public notice of such a hearing. 

(6) For projects or activities where the Division of State Lands is 
responsible for compiling a coordinated state response (normally 
applications requiring permits from the Corps or Coast Guard), the 
following procedure for application and certification shall apply: 

(a} Application to the Federal agency for a permit constitutes. 
application for certification. 

(b) Applications are forwarded by the Federal Agency to the 
Division of State Lands for distribution to affected agencies. 

(c) Notice is given by the Federal Agency and Division of State 
Lands through their procedures. Notice of request for DEQ 
certification is circulated with the Federal Agency Notice. 

(d) All comments including DEQ Water Quality Certification are 
forwarded to the Division of State Lands for evaluation and 
coordination of response. The Division of State Lands is responsible for 
[determination of] assuring compatibility with the local comprehensive plan 
or consistency with statewide planning goals. 

C7l The Department's eyaluation of an appligation for prgject 
certiflcatign wlll include hyt not be limited tg the following: 

(a) Existing and potential beneficial uses of surface or groundwater 
which cgyld be affected by the prooosed facility. 

(bl Pgtential impaqt from the generation and disposal of waste 
chemicals or sludges at a proposed facilitx, 

(c) Potential modif'igation of surface water auality or quantity, 
(dl Potential modification of groundwater quality. 
(el Potential imoaqts from the constructl on of intake pr putfall 

structyres. 
(fl Potential impacts frpm waste water discharges. 
(g) Pgtential impacts from qonstruction actiyitles. 
(bl The prgject's qpmpljance with plans applicable to Section 208 of 

the Federal Clean Water Act. 

3-Div. 48 
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Issuance of a Certificate 

340-48-025 (1) Within ninety (90) days of receiving a complete 
application for project certification, the DEQ shall serve written notice upon 
the applicant that the certification is granted or denied or that a further 
specified time period is required to process the application. Written notice 
shall be served in accordance with the provisions of OAR 340-11-097 except that 
granting of certification may be by regular mail. Any extension of time shall 
not exceed 1 year from the date of filing a completed application. If the 
Department fails to take timely action on an application for certification, the 
certification requirements of Section 401 of the Clean Water Act are waived. 

(2) DEQ's Certification for a project shall contain the following 
information: 

(a) Name of Applicant; 
(b) Project's name and federal identification number (if any); 
(c) Type of project activity; 
(d) Name of water body; 
(e) General location; 
(f) Statement that the project complies with applicable 

requirements of the Federal Clean Water Act; 

(g) Special conditions if necessary to assure compliance with 
Sections 301, 302, 303, 306, and 307 of the Clean Water Act and state water 
quality requir~ments. 

(hl Findings that the orolect is compatible with the local 
comprehensiye plan and/or the statewide planning goals: except for those 
pro1ects for which the Diyision of State Lands coordinates the response. 

(3) If the applicant is dissatisfied with the conditions of any granted 
certification, the applicant may request a hearing before the Commission. Such 
requests for a hearing shall be made in writing to the Director within 20 days 
of the date of mailing of the certification. Any hearing shall be conducted 
pursuant to the rules of the Commission for contested cases. 

(4) Certifications granted pursuant to these rules are valid for the 
applicant only and are not transferable. 

Certification Delivery 

340-48-030 For projects where application for certification is filed 
directly with DEQ by the applicant, the DEQ certification will be returned 
directly to the applicant. For those applications that are coordinated by the 
Division of State Lands, DEQ certification will be delivered to the Division of 
State Lands for distribution to the applicant and the federal permitting 
agencies as part of the State of Oregon coordinated response. 

Denial of Certification 

340-48-035 If the Department proposes to deny certification for a project, 
a written notice setting forth the reasons for denial shall be served upon the 
applicant following procedures in OAR 340-11-097. The written notice shall 
advise the applicant of appeal rights and procedures. A copy shall also be 
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provided to the federal permitting agency. The denial shall become effective 20 
days from the date of mailing such notice unless within that time the applicant 
requests a hearing before the Commission or its authorized representative. Such 
a request for hearing shall be made in writing to the Director and shall state 
the grounds for the request. Any hearing held shall be conducted pursuant to 
the rules of the Commission for contested cases. 

Revocation or Suspension Of Certification 

340-48-040 (1) Certification granted pursuant to these rules may be 
suspended or revoked if the Director determines that: 

(a) The federal permit or license for the project is revoked. 
(b) The federal permit or license allows modification of the project 

in a manner inconsistent with the certification. 
(c) The application contained false information or otherwise 

misrepresented the project. 
(d) Conditions regarding the project are or have changed since the 

application was filed. 
(e) Special conditions or limitations of the certification are being 

violated. 

(2) Written notice of intent to suspend or revoke shall be served upon the 
applicant following procedures in OAR 340-11-097. The suspension or revocation 
shall become effective 20 days from the date of mailing such notice unless 
within that time the applicant requests a hearing before the Commission or its 
authorized representative. Such a request for hearing shall be filed with the 
Director and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to the rules of the Commission for contested cases. 

GDC:t 
WT245 .A 
Revised 1/3/ 85 

5-Div. 48 

-Dll-



ATTACHMENT B 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVE1'~C-<; 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OEQ-46 

November 29, 1984 

MEMORANDUM 

Environmental Quality Commission 

Kent Ashbaker, Hearings Officer 

Public Testimony Regarding Proposed Rules which Establish 
Department Procedures for Certification of Federal Licenses 
or Permits Pursuant to Section 401 of the Federal Clean 
Water Act 

A public hearing was held in Room 1400 of the Yeon Building at 1 p.m., 
November 28, 1984. Other than members of the staff, there were five 
persons who attended the hearing, three of whom gave oral testimony. 
Previous to the hearing, the Department received written testimony from 
five public entities. A summary of attendees and other testimony 
received is as follows: 

Written Oral Attended 
Person or Organization Testimony Testimony Hearing 

Oregon State Highway Division Yes No No 
Deschutes County Yes No No 
Washington County Yes No No 
Coos County Yes No No 
Baker County Yes No No 
Oregon Shores Conservation 

Coalition Yes Yes Yes 
Northwest Environmental Defense 

Center Yes Yes Yes 
Portland General Electric No No Yes 
Oregon Environmental Council No Yes Yes 
Jack Churchill No Yes Yes 
Land Conservation and Development No No Yes 

Summary of Individual Testimony 

The State Highway Division stated that as long as the rules proposed no 
change from existing procedures, they had no need to comment. 

Deschutes County was concerned that the present language in the draft rules 
would appear to allow the Division of State Lands to make the land use 
compatibility determination, rather than the local land use agency. They 
propose clarifying language to assure that it was the local land use agency 
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which determined consistency with acknowledged comprehensive plans or 
statewide planning goals. 

Washington County sent a letter of support for the draft rules. 

Coos County also questioned the language on land use compatibility. They 
requested that the language in the rules be changed to clarify the issue. 

Baker County also commented on the land use compatibility question. 
However, their primary concern was the apparent conflict of interest when 
the county is the applicant and also the agency which provides the land use 
compatibility determination. They suggested that an alternative mechanism 
be provided to remove that potential conflict of interest •. 

Mr. J, D. Smith, representing Oregon Shores Conservation Coalition, 
suggested that the rules were completely inadequate in their present form. 
He stated that the rules should include all the specific factors the 
Department would evaluate before certifying that the project would comply 
with applicable portions of the Federal Clean Water Act and State Water 
Quality Standards. He also stated that the rules should contain the 
specific criteria used in evaluating each of the established factors. 

Mr. Smith also suggested that the public should be involved in the 
evaluation procedure. At a minimum, the public participation procedures 
should be equivalent to those of the NPDES permitting process found in 
OAR 340-45-035. 

Mr. Smith stated that the Department is currently in violation of Section 
303 of the Federal Clean Water Act in that the total maximum daily loading 
of pollutants has not been established for each of the state's river 
basins. He suggested that that determination should precede or at least 
be concurrent with these rules. 

Mr. J. D. Smith also presented oral testimony for the Northwest 
Environmental Defense Center (NEDC). He said that NEDC supported the 
comments from the Oregon Shores Conservation Coalition. In addition, they 
requested that the Department send them extensive information regarding 
DEQ•s past certification procedures including a copy of the technical 
evaluation of all certifications for the past 5 years and the public notice 
given. They also requested a list of all pending 401 certification 
requests. 

Jack Churchill testified on behalf of himself. He requested that the rules 
specify that all facilities requesting certification be required to be in 
compliance with 208 plans. He also stated that the rules should contain 
what information DEQ would require of the applicant upon which DEQ would 
base its judgment as to the impact the facility would have on water quality 
standards and all beneficial uses. Benefits from any proposal must be 
compared to all potential impacts on water quality, not just those impacts 
related with point source discharges. 
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John Charles, representing Oregon Environmental Council, expressed the same 
concerns as expressed by Mr. Smith and Mr. Churchill. Rules should contain 
criteria for evaluating compliance with 301, 302, 303, 306, and 307, of the 
Clean Water Act. He also stated that the Department should be developing 
river basin maximum daily loadings prior to or concurrent with these rules. 
Mr. Charles also requested that the rules provide a means for an aggrieved 
member of the public to appeal a certification which was improperly given. 

As there were no other persons desiring to testify, the hearing was closed 
at 2 p.m. It was announced that the hearing record would remain open for 
written comments until 5 p.m. No further written testimony was received. 

Charles K. Ashbaker:l 
WL3902 
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ATTACHMENT C 

Oregon Department of Environmental Quality 

A CHANCE TO COMi\/1ENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

SPECIAL 
CONDITIONS: 

HOW TO COMMENT: 

WHAT IS THE 
NEXT STEP: 

....,g 

' PUBLIC HEARING ON RULES FOR 
WATER QUALITY STANDARDS COMPLIAllCE CERTIFICATION 

Date Prepared: 
Notice Issued: 
Comments Due: 

10-8-84 
10-23-84 

11-28-84 
5 p. m. 

Any person or party applying for a federal agency permit or license to 
construct and/or operate facilities which may affect waters of the 
state and persons who use the waters of the state. 

The DEQ is proposing procedural rules for processing applications and 
issuing water quality standards compliance certifications for water 
related projects subject to federal agency permit or license. 
Projects include waterway fills, instream construction, hydroelectric 
projects, etc. 

Some federal agencies issue permits for facilities and activities in 
waters of the state that.result in discharges of materials that may 
poliute the water. Consequently, Section 401 of the Federal Clean 
Water Act of 1977, requires that· the applicant for such a federal 
permit must first obtain certification from the DEQ that there is 
reasonable assurance the proposed discharge or activity will ~ct 
violate applicable water quality require~ents and standards. The DEQ 
must also provide procedures for public notice and public hearing of 
its actions. 

The proposed rules require a land use compatibility determination for 
each project prior to certification. 

A public hearing will be held to receive oral comments on: 

Date: November 28, 1984 
Time: 1 p.m. 
Place: Room 1400, Yeon Building 

522 S.W. 5th, Portland, Oregon 

Written comments should be sent to the Department of Environmental 
Quality, Water Quality Division, P.O. Box 1760, Portland, OR, 97207. 

Any questions or requests for additional information should be 
directed to Glen Carter of the Water Quality Division, 229-5358 or 
toll free 1-800-452-4011. 

Once the public testimony has been received and evaluated, the rul~s 
will be revised if necessary, and then presented to the Environmental 
Quality Commission for adoption. 11=!!m 

~II WT246 FOR FURTHER INFORMATION: 
P.O. Box 1760 
Por11and, OR 97207 

8110162 

Contact the person or division 1dent1fied in the public notice by calling 229-5696 in the Portland area. To avoid 
long distance charges from other pans of the state. c:a!I ~1"5':""and ask for the Department of 
Environmental Quality. l <·,;.(} -.. ;·;;..'. 4'J 11 
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ATTACHMENT D 

STATEMENT OF NEED FOR R!JLEMAK ING 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule. 

( 2) 

( 3) 

ORS 468.020 authorizes the Commission to adopt rules necessary and 
proper in performing the functions vested by law in the Commission. 

ORS 468.730 authorizes the Commission to adopt the necessary rules to 
implement those provisions of the Federal Water Pollution control Act 
which are within the jurisdiction of the state. 

Need for the Rule 

Under the Federal Water Pollution Control Act (Clean Water Act) the 
Department of Environmental Quality has the responsibility to review 
applications for a Federal license or permit to conduct any activity 
which may result in any discharge into navigable waters. After 
review, the Department must certify whether the discharge or activity 
will comply with effluent limitations, water quality standards, 
national standards of performance for new sources, and toxic and 
pretreatment standards. Rules are needed to establish procedures for 
applying for certification, providing for public ini:>ut in the 
certification process, addressing land use issues and concerns, and 
describing certification issuance, denial and ap.peal procedures. 

Principal Documents Relied Upon in This Rulemaking 

a. ORS 468.020 
b. ORS 468.730 
c. Federal Water Pollution Control Act (Clean Water Act) 

Title IV, Section 401. 

LAND USE CONSISTENCY 

The proposed rules appear to affect land use and to be consistent with the 
Statewide Planning goals. 

Goal 6 (Air, Water and Land Resources Quality): This proposal is deemed to 
improve and maintain water quality and is consistent with the goal because 
the DEQ certification assures compliance with state and federal water 
quality standards and requirements. 

These rules are also deemed compatible with the Statewide Land Use Planning 
goals since they require an application for certification to contain a 
statement of land use compatibility from the appropriate planning agency. 

The rule does not appear to conflict with other goals. 
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Public comment on any land use issue involved is welcome and may be 
submitted in the same manner as indicated for testimony in this notice. 
It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting 
land use and with Statewide Planning goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflicts brought 
to our attention by local, state or federal authorities. 

FISCAL ANP ECONOMIC IMPACT STATEMENT 

The proposed rules should have minimal impact on small businesses. The 
requirement for certification has been in effect for more than 10 years, 
and certifications have been routinely processed throughout this period. 
The rules codify the procedure that has evolved over time. This should 
make it easier for applicants to understand and meet requirements for 
certification. The rules clarify the requirement for land use consistency 
for projects to be certified. The rules benefit project applicants, 
including small businesses, by reducing the normal response time from 
1 year allowed by federal law to 90 days. 

GDC:l 
WL3639 
September 4, 1984 
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ATTACHMENT E 

Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYE.H 
0<'~fRloOR 

522 SOUTHWEST 51h AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. D, September 14, 1984, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Rules for Granting Water Quality Standards 
Compliance Certifications Pursuant to Section 401 of the 
Federal Clean Water Act 

Section 401 of the Federal Clean Water Act requires any applicant for a 
Federal license or permit to pr_ovide the licensing or permitting agency with 
a certification from that state that the project will comply with effluent 
limitations, water quality related effluent limitations, water quality 
standards and implementation plans, national standards of performance for 
new sources, and toxic and pretreatment effluent standards adopted pursuant 
to the Clean Water Act. 

The Department has been implementing this section of the federal law without 
having adopted procedural rules regarding certification. Recently, numerous 
applications for certification of projects subject to licensing by the 
Federal Energy Regulatory Commission have demonstrated the need to clarify 
procedures for receiving applications and processing certifications pursuant 
to Section 401 of the Clean Water Act. In particular, the Department's 
Agreement for Coordination with the Land Conservation and Development 
Commission (LCDC) identifies Section 401 Certification as an activity 
affecting land use and thus requires a determination of consistency prior 
to issuance of certification. Procedures need to be clarified regarding 
this determination. 

Until recently, nearly all requests for certification have been for projects 
in navigable waters or adjacent wetlands requiring permits from the U.S. 
Army Corps of Engineers or from the U.S. Coast Guard for structures that may 
impact navigation. For these applications, the State of Oregon has a well 
established agency coordination program where the Division of State Lands 
receives applications from the applicant (by way of the Federal Agency), 
distributes them to state natural resource agencies for review and comment, 
and compiles comments into a coordinated state response to the applicant. 
Under this coordinated program the federal agency issues public notice of 
the project on behalf of all of the agencies. DEQ's notice of request for 
certification is circulated with the package by the Federal Agency. DEQ's 
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certification is forwarded to the Division of State Lands. 
response is then released when agency comments are compiled 
is determined to be compatible with land use requirements. 
been quite efficient and effective. 

The coordinated 
and the project 
This process has 

Alternatives and Evaluation 

There are two basic alternatives available at this time. The easiest would 
be to continue present procedures with some administrative clarification 
regarding land use compatibility statements, but without adopting rules, 

While this may be satisfactory in most cases, there will likely be times 
when such informal procedures will lead to problems--particularly if a 
certification is challenged. This alternative is not recommended. 

The recommended alternative is to adopt procedural rules which clearly 
define the procedure for receiving applications, giving public notice as 
required by Section 401 of the Clean Water Act, and issuance or denial of 
certification. 

Draft rules have been developed which define the minimum information needed 
to constitute a complete application. In addition to the applicant's normal 
project descriptive information, the rules require submittal of a statement 
from the appropriate local planning jurisdiction that the project is either 
compatible with the acknowledged local comprehensive plan, or is consistent 
with statewide planning goals if the local plan is not acknowledged. 

The rules also provide that failure to complete an application or supply 
requested additional information will be grounds for denial of 
certification, 

DEQ's Coordination Agreement with LCDC anticipated that DEQ may in some 
instances need to proceed to review an application without a land use 
determination from the local agency, In such case, DEQ's action would be 
conditional upon the applicant obtaining such a statement prior to 
initiating work. This process was necessary in the beginning when most 
jurisdictions were fully involved in plan preparation and unable to promptly 
respond to requests for compatibility determination, Since most 
jurisdictions now have acknowledged plans, and the local planning agencies 
are better able to review and respond to proposals, it is appropriate to 
make the land use statement a necessary part of a completed application. 
DEQ does not propose to grant certification without the local land use sign 
off. 

The draft rules further describe public notice procedures and procedures 
for issuance, denial, revocation and suspension of certification. The 

' federal law allows up to one year to process certifications; if action is 
not complete within that time, the certification requirement is waived. 
The Department proposes to act within 90 days. This allows for receiving 
applications, forwarding notice to the Secretary of State Bulletin 10 days 
in advance of the nearest publication date (1st or 15th of each month), 
30 days notice period for public comment and approximately 30 to 45 days 
for evaluation of comments and final action by the Department. A process 
is also provided for extending the period for action beyond 90 days where 
necessary to allow Ear hearing, submittal of additional information or other 
cause. 
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Draft rules have been written to formalize and continue the present 
streamlined procedure for coordinated agency response through the Division 
of State Lands for U.S. Corps of Engineers and U.S. Coast Guard permit 
applications as an exception to the normal process. 

The following is a brief outline of the proposed rules: 

48-005 

48-010 

48-015 

48-020 

48-025 

48-030 

48-035 

48-040 

Summation 

Purpose 

Definitions 

Certification Required--describes situations where certification 
will be required. 

Application for Certification--describes contents of a complete 
application, including requirement for land use compatibility 
statement, and public no.tice requirements. Describes procedures 
for requesting a hearing on any application. Describes alternative 
procedure for applications processed through Division of State 
Lands Coordination program. 

Issuance of Certificate--describes time limits for processing 
completed applications, the form of certification, and procedures 
for appealing the conditions of granted certifications. 

Certification Delivery--describes procedure for forwarding 
certificates to applicant or Federal permitting agency. 

Denial of Certification--describes procedure for denial of 
certification, notification of applicant, and appeal. 

Revocation or Suspension of Certification--describes conditions for 
revocation or suspension of certification and procedures for 
notification and appeal. 

1. Section 401 of the Federal Clean Water Act requires ~pplicants for 
Federal permits and licenses to obtain certification from the State that 
the proposed activity will comply with water quality requirements and 
standards. 

2. 

3. 

The Department has been processing applications for certification since 
the Clean Water Act was passed, relying on the language of the Federal 
Statute to guide the process rather than specific rules adopted by the 
Commission. 

Recent changes in the number and nature of applications as well as the 
need to clarify land use compatibility requirements have demonstrated 
the need for clarification of application processing procedures by 
adoption of specific procedural rules. 

-D20-
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Director's Recommendation 

Based on the Summation, it is recommended that the Commission authorize the 
Department to conduct a public hearing on proposed rules for certification 
of compliance with Water Quality Requirements and Standards pursuant to 
Section 401 of the Federal Clean Water Act as contained in Attachment 1. 

Attachments: 3 
1. Draft Rules 
2. Public Notice 
3. Statement· of Need 

Glen D. Carter 
229-5358 
WL3640 
September 4, 1984 

Fred Hansen 
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ATTACHMENT F 

Department of Energy 
LABOR & INDUSTRIES BUILDING, ROOM 102, SALEM. OREGON 97310 PHONE 378-4040 

TOLL FREE 1-800-221-8035 

January 3, 1985 

Fred Hansen, Director 
Department of Environmental Quality 
P .0. Box 1760 
Portland, OR 97207 

RE: Draft .Rules, Chapter 340, Division 48 

Dear Fred: 

This letter is to urge a rev1s1on in your proposed rules. Section 
340-48-020(2)(h) of that draft provides that a complete application for 
certification must contain "a statement from the appropriate local 
planning agency that the project is compatible with the acknowledged 
local comprehensive plan or that the project is consistent with 
state-wide planning goals if the local plan is not acknowledged." We 
support that approach as a way of ensuring local input into the 
certification process and ultimately into the federal permitting 
process. This is of particular concern with respect to hydroelectric 
projects under the jurisdiction of the Federal Energy Regulatory 
Commission (FERC). 

We believe that this approach would also be useful as a means of ensuring 
other state agency input into the process as well. We would urge the 
Commission to condition its certification upon receipt of appropriate 
state agency endorsements, especially for Energy Facility Siting Council 
approval of hydroelectric projects larger than 25 megawatts. For this 
reason, we suggest the following additional language for OAR 
340-48-020(2). 

"( i) a complete application for certification must contain a 
certificate or permit from the Energy Facility Siting Council for 
projects 1 arger than 25 megaviatts." 
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This lanquage will assllre that existing state statutory requirements are 
effectively implemented. · 

For example, ORS 469.310 provides the following: 

In the interests of the pubic health and the welfare of the people of 
this state, it is the declared public policy of this state that the 
siting, construction and operation of energy facilities shall be 
accomplished in a manner consistent with protection of the public 
health and safety and in compliance with the energy policy and air, 
water, solid waste, land use and other environmental protection 
policies of this state. It is, therefore, the purpose of ORS 469.300 
to 469.570, 469.590 to 469.621, 4~9.930 and 469.992 to exercise the 
ju ri sd ict. ion of the State of Oregon to the maximum ex tent permitted 
by the United States Constitution and to establish in cooperation 
with the Federal Government a comprehensive system for the siting, 
monitoring and regulating of the location, construction and operation 
of all energy facilities in this state. [Formerly 453.315] 

Further, ORS 469.520 requires that rules and actions of other state 
agencies be consistent with this policy. Finally, ORS 469.400(5) 
requires that approval of permits for energy facilities by state and 
local agencies must be consistent with site certificate decisions of the 
Energy Facility Siting Council. 

This is an issue of great ·importance to the state and its citizens. In 
order for the state to play a meaningful role in the federal decision 
making process on hydroelectric facilities, the state must have an 
effective instrument for coordinated review of these facilities. We 
believe that section 401 certification is such an instrument. It could 
be strengthened further by explicitly including the Energy Facility 
Siting Council approval as a prerequisite to issuance of the section 401 
certification. 

Thank you for your consideration of these comments. 

LF:kk 
83851 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Director 

Agenda Item No. M, July 19, 1985, EQC Meeting 

Proposed Adoption of Amendments to Hazardous Waste 
Management Rules. OAR Chapter 340. Divisions 100-108 

Due to a high potential for human health and environmental damage, 
hazardous waste requires special management controls, In Oregon, this need 
has been recognized since 1971 when the Legislature initially adopted 
hazardous waste legislation, 

Currently, the U,S, Environmental Protection Agency, under Subtitle 11C" 
of the Resource Conservation and Recovery Act of 1976 (RCRA), has developed 
a national program for the management of hazardous waste, The act places 
hazardous waste management in the federal province but includes provisions 
for EPA to authorize a state program to operate in lieu of a federally 
operated program. 

On April 20, 1984 1 the Commission adopted a revised set of hazardous waste 
management rules, codified in OAR Chapter 340, Divisions 100 to 110. The 
rules established a comprehensive State hazardous waste management program 
designed to protect the environment of Oregon and the health of its 
citizens from the adverse effects of improper hazardous waste management 
practices. Additionally, adoption of the rules enabled DEQ to demonstrate 
that the State program was equivalent to the federal program, and thus 
request RCRA Final Authorization from EPA. Achieving Final Authorization 
of the State's program is in accordance with the wishes of the regulated 
community and public, as expressed during public hearings, the 1983 
Legislature, as expressed in House Bill 2238, and the 1985 Legislature, as 
expressed in House Bill 2145. 

The Department, on June 1, 1984, submitted an application for Final 
Authorization to EPA. In response to some of EPA 1 s application review 
comments, modifications to the State's rules were adopted by the Commission 
on August 22 and November 2, 1984. Additionally, EPA had strong concerns 
over the level of Department resources available to operate the State's 
program, and was reluctant to grant Final Authorization at that time. 
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The Department and EPA subsequently reached accord on additional actions 
the State would undertake to receive Final Authorization. DEQ plans to 
submit a revised application to EPA by September 1, 1985, and hopes to 
receive Final Authorization by January 31, 1986. 

On January 4 and 14, and April 11, 23 and 30, 1985, EPA promulgated 
regulations modifying the federal program. EPA regulations require, as a 
condition of authorization, that states modify their programs to 
incorporate federal program revisions, and thus maintain equivalency. 
States are allowed twelve months following EPA promulgation of regulations 
to make program revisions. Federal changes which relax existing 
requirements are optional for state adoption. 

Pursuant to the requirements for State program revisions discussed above, 
the Department will be required to incorporate the January and April 1985 
EPA regulations into the State program by no later than January and April 
1986, respectively, in order to maintain Final Authorization once granted. 
Since this coincides with the expected date for receiving Final 
Authorization, the Department is proposing to adopt these program revisions 
now and incorporate them into the State's revised application for Final 
Authorization. The Department also proposes to adopt more flexible federal 
regulations regarding "satellite accumulation" promulgated December 20, 
1984, and make rule amendments consisting of technical corrections to, and 
clarifications of, existing rules. 

In addition to these substantive rule modifications, the Department 
proposes to revise the format of existing State rules. The majority of 
rules in current Divisions 100 to 106 recodify federal requirements in 40 
CFR Parts 260-264, 270 and 124. The Department's experience since April 
1984 in implementing these rules suggests that adoption of federal 
requirements through incorporation-by-reference would reduce confusion in 
the regulated community and allow for easier implementation by DEQ. 
Additionally, the Secretary of State's office has expressed concern over 
the length of existing Divisions 100-110, particularly 104. Use of this 
approach would also allow future State program revisions resulting from new 
or modified federal regulations to be made with less difficulty and 
administrative burden on the Department. 

The following discussion briefly describes the proposed rule amendments 
included in Attachment IV. It should be noted that, due to use of the 
incorporation-by-reference format, the contents of the December 20, 1984, 
January 4 and 14, and April 11, 23 and 30, 1985 federal rule changes do not 
appear codified in Divisions 100-107. However, copies of these regulations 
are provided in Attachment VI for informational purposes, 

Federal regulations recently adopted or amended by EPA and proposed for 
adoption by the Commission address five areas: 

1. Redefinition of residues relative to recycling (January 4 and 
April 11 , 1985). 

2, Listing certain dioxin-containing wastes as hazardous waste 
(January 14, 1985). 
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3. Allowing short-term accumulation of hazardous wastes at the point 
of generation ("satellite" accumulation) (December 20, 1984). 

4, Adoption of a simplified test method to determine if "free 
liquids 11 are present in hazardous waste (April 30, 1985). 

5. Changes to interim status standards applicable to existing 
management facilities, to conform to similar requirements for 
permitted facilities (April 23, 1985). 

Discussion 

1. On January 4, 1985, EPA promulgated a revised definition of solid 
wastes and established certain management standards for hazardous 
wastes which are recycled. Use of the term "solid waste" by EPA is 
akin to use of the term "residue" by Oregon. In each case, hazardous 
waste is defined as a subset. 

The existing State rules distinguish between characteristic and listed 
hazardous wastes when recycled. Wastes that are sludges or listed 
hazardous wastes are fully regulated up to the point of recycling 
(i.e., generation, transportation and storage). However, wastes that 
are hazardous solely because they fail a characteristic (i.e., 
ignitable, corrosive, reactive, or EP toxic) are subject only to a 
reduced set of requirements if they are beneficially used, reused or 
reclaimed. The proposed rule amendments would subject characteristic 
spent materials to the same degree of control, when recycled, as 
listed spent materials. 

The proposed rule amendments use a matrix approach to define which 
secondary materials would be residues and hazardous wastes when 
recycled. The matrix, shown in Table 1, considers both the nature of 
the material involved and the manner in which it is being recycled. 
Secondary materials which could be wastes include the following: 

a. Spent Material - material which has been used and as a 
result of contamination can no longer serve the purpose for 
which it was produced without processing. 

b. Sludge - any solid, semi-solid or liquid waste generated 
from a municipal, commercial or industrial wastewater 
treatment plant, water supply treatment plant or air 
pollution control facility. 

c. Byproduct - a material that is not one of the primary 
products of a production process and is not solely or 
separately produced by the production process. 

d. Commercial Chemical Product - a chemical substance 
manufactured or formulated for commercial or manufacturing 
use which consists of the commercially pure grade, any 
technical grade, and all formulations of the chemical in 
which it is the sole active ingredient. 



SECONDARY MATERIALS 

1 • Silent Materials 

a. Characteristic 

b. Listed 

2. Sludges 

a. Characteristic 

b. Listed 

3. ~roducts 

a. Characteristic 

b. Listed 

4. Listed Commercial 
Chemical Products 

5. Scrall Metal 

Yes = defined as a residue 
No = Not defined as a residue 

TABLE 1 

Types of Secondary Materials Defined as Residues and 
Hazardous Wastes When Recycled and Types of Recycling 

Activities Constituting Waste Management 

SPECULATIVE 
EXAMPLES RJ:;CLAMATION1 ACCUMULATION2 

paint thinner, sulfuric acid Yes Yes 

spent methylene chloride Yes Yes 
used in degreasing (F001) 

heavy metal sludge from No Yes 
wastewater treatment 

emission control sludge from Yes Yes 
primary steelmaking (K061) 

slag exhibiting EP Toxicity No Yes 

tank bottoms from petroleum Yes Yes 
refining (K052) 

formaldehyde (U122) No No 

scrap turnings exhibiting Yes6 Yes6 
EP Toxicity 

USE 
CONSTITUTING 
_ DISPOSAL3 ___ 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes6 

(1) Processing to recover a useable product, or regeneration 
(2) Accumulation before being recycled, unless 75% of accumulated material is recycled during a one-year period 
(3) Applied to the land in a manner constituting disposal, or contained in a product that is applied to the land 
(4) Burned to recover energy or used to produce a fuel 
(5) Only listed wastes and slUdges are regulated at this time, and only generation, transportation 

and storage activities are regulated for now 
(6) Although defined as a residue, not regulated at this time ZC2217.T 

ENERGY 
RECOVERY 
AND_FUEL4 

Yes5 

Yes 

Yes 

Yes 

Yes5 

Yes 

Yes 

Yes6 
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e. Scrap Metal - bits and pieces of metal parts or metal pieces 
that may be combined together with bolts or soldering, which 
when worn or superfluous can be recycled. 

As indicated in Table 1, certain secondary materials would be defined 
as residues and hazardous wastes if they are accumulated 
speculatively, reclaimed, burned or used to produce a fuel, or used in 
a manner constituting disposal. 

Under the proposed rule amendments, certain recycling activities 
would not be considered waste management and therefore materials 
recycled in these ways would not be hazardous wastes. These 
activities include use/reuse as ingredients to make new products, 
use/reuse as substitutes for commercial products, closed-loop 
recycling, and reclamation of non-listed sludges and byproducts. 

In the areas of use and reuse of secondary materials, adoption of the 
proposed rule amendments would reduce existing State requirements. 
Under existing 340-101-006, a generator's hazardous waste which is 
beneficially used or reused is subject to a limited set of 
requirements. These requirements include the generator obtaining an 
identification number, using a manifest or shipping papers for 
shipments off-site greater than 2000 pounds per month, reporting 
shipments to the Department, and obtaining the Department's 
authorization if greater than 200 pounds per month is shipped off-
si te. Existing rule 340-102-052 specifies the terms of and 
requirements for the Department's authorization, which includes 
authorization to inspect the user. 

The proposed rule amendments would delete these requirements since 
secondary materials would not be defined as residues (and hence not 
hazardous wastes) if they are used or reused either as ingredients in 
an industrial process to make a product, or as effective substitutes 
for commercial products. In both of these cases, the Department 
believes the secondary materials are functioning as raw materials and 
thus are not wastes. It is important to note, however, that if any 
reclamation is performed prior to use or reuse, the materials would be 
considered residues and possibly hazardous wastes. 

Hazardous wastes being recycled and not exempt from regulation would 
be subject to either a reduced set of standards (established in 40 CFR 
Part 266) or the full requirements of existing rules. Spent lead-acid 
batteries being reclaimed would only be regulated when stored by 
battery reclaimers. Wastes from which precious metals are recovered 
would be subject only to the notification, manifest and recordkeeping 
provisions of existing rules. Some materials which would be exempt 
temporarily from regulation include scrap metal, used oil exhibiting a 
characteristic, waste-derived fuels and wastes burned as fuel. The 
temporary exclusion from regulation is due to ongoing investigations 
by EPA to more fully characterize the composition and handling 
practices of these materials. EPA may propose at a future date to 
establish substantive and/or administrative controls if appropriate. 
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The effect of these proposed rule amendments would be to bring an 
unknown but estimated small number of persons under regulation, 
primarily due to the rule provisions dealing with reclamation of spent 
materials exhibiting a characteristic. For example, spent paint 
thinner, which may exhibit the characteristic of ignitability, and 
spent sulfuric acid, which may exhibit the corrosivity characteristic, 
when reclaimed would become regulated as hazardous wastes under the 
proposed rules. 

Generators of these wastes would have to comply with the generator 
rules in Division 102, e.g., identification number, proper packaging 
and labeling, recordkeeping, use of the manifest, etc. Also, 
reclamation facilities which store these characteristic hazardous 
wastes prior to reclamation would be required to obtain a hazardous 
waste storage permit. The Department is presently aware of five 
reclamation facilities which potentially would become subject to the 
permit requirements. 

2. The proposed rules would classify as listed hazardous wastes certain 
wastes containing particular chlorinated dioxins, chlorinated 
dibenzofurans, and chlorinated phenols, and specify management 
standards for these wastes. These wastes would be designated as acute 
hazardous waste and therefore subject to full regulation in quantities 
greater than 2.2 pounds. The Department believes that these wastes, 
which contain potent toxicants, should be appropriately managed as 
hazardous wastes and in accordance with special standards. To do 
this, the Commission is asked to make the finding that these residues, 
because of their quantity, concentration, or physical, chemical, or 
infectious characteristics, may (ORS 459.410(6)): 

a. Cause or significantly contribute to an increase in mortality or 
an increase in serious irreversible or incapacitating reversible 
illness; or 

b. Pose a significant present or potential hazard to human health or 
the environment when improperly treated, stored, transported, or 
disposed of, or otherwise managed. 

These wastes contain significant concentrations of highly toxic 
chemicals, including tetra-, penta- and hexachlorodibenzo-p-dioxin 
(CDDs) and -dibenzofurans (CDFs), and high concentrations of other 
toxic chemicals, including pentachlorophenol (PCP). EPA has 
determined that two of the hexachlorodibenzo-p-dioxins (HxCDDs) are 
carcinogens. There are also reports in the literature which indicate 
that workers in occupations associated with PCP exposure are at an 
increased risk of certain types of cancer. 

In addition to their toxicity, these contaminants have been found to 
be mobile and persistent in the environment. Wastes containing these 
contaminants have been associated with many damage incidents, 
including those at Love Canal, New York, and Times Beach, Missouri. 
For all of these reasons, the Department believes these wastes could 
pose (and have posed) a significant hazard to human health and the 
environment when improperly managed. 
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3. Another area of rule amendments is "satellite accumulation." Adoption 
of the amendment to 40 CFR 262.34 would allow hazardous waste 
generators to accumulate up to 55 gallons of hazardous waste, or one 
quart of acutely hazardous waste, in satellite areas at a generator's 
facility. Waste accumulating in these areas would have to be placed 
in adequate containers, be compatible with their containers and the 
containers marked "Hazardous Wastes." Requirements currently in 
effect but which would be deleted under the proposed rule modification 
include preparation of contingency plans, procedures for preparedness, 
prevention, and emergencies, and personnel training plans. (However, 
these requirements would be effective once the waste accumulation 
exceeds 55 gallons and 72 hours.) The Department had previously 
proposed adoption of the "satellite accumulation" rule, but was 
advised by EPA that to do so would make the State program unequivalent 
to the federal program, since the rule had not been finalized by EPA 
at that time. 

4. The Department also proposes to adopt a simplified method for 
determining if free liquids are present in a hazardous waste. The 
"Paint Filter Liquids Test 11 was determined to be relatively easy and 
inexpensive to conduct, in tests by EPA comparing it to other methods. 
DEQ concurs with the findings and notes the favorable comments on this 
method made by the regulated community. 

5. The last area of rule amendment in response to federal program 
revisions concerns the interim status standards for existing 
management facilities. Certain standards concerning facility 
operation, already in place in Division 104, are proposed for 
inclusion also in Division 105 to ensure consistency of their 
applicability to management facilities. 

These requirements include: (1) Allowing design features or operating 
requirements to prevent overtopping of surface impoundments; (2) More 
explicit and stringent requirements governing final cover for 
landfills and minimization of erosion of the cover; (3) Requiring 
certification of design features or operating procedures used to 
prevent ignition or reaction of ignitable or reactive wastes placed in 
surface impoundments; (4) More explicit requirements governing the 
placement of empty containers in landfills; and (5) Clarification that 
"land treatment" of hazardous wastes is interpreted to include 
immobilization and transformation in addition to degradation of 
hazardous constituents of the wastes. 

As a result of the Department's experience in implementing the April 20, 
1984 set of hazardous waste rules, DEQ is proposing rule amendments 
consisting of technical corrections, minor substantive changes and 
clarifying changes to existing rules. These include the following: 

Division 100 

Revised definition of "existing facility. 11 Under the present 
definition, an existing facility must have been in operation or under 
construction on or before November 19, 1980. If a facility were to 
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begin operating on June 1, 1985, and subsequently become subject to a 
permit requirement on September 1, 1985, the facility would not 
qualify as "existing, 11 but would rather be a "new" facility. The 
result would be that, as a new facility, it would have to be issued a 
permit prior to construction. 

The proposed revised definition would include facilities which exist 
on the date of future State statutory or rule amendments which make 
the facilities subject to regulation. (The revised definition would 
be consistent with that contained in the federal Hazardous and Solid 
Waste Amendments of 1984.) Therefore, in the example above, the 
facility could continue to operate while it applied to DEQ for a 
permit. 

Division 101 

Deletion of the oral, dermal and inhalation toxicity criteria for 
determining which pesticide residues, not already classified as 
hazardous, are hazardous wastes. The criteria are admittedly vague 
and do not specify test procedures or species for determining if a 
residue fails the criteria. Additionally, DEQ is not equipped to 
perform these types of mammalian (generally rat or rabbit) toxicity 
tests. 

The aquatic toxicity criterion, for which DEQ has established a 
standard test protocol, and which is believed to be more sensitive 
than the other criteria, would be retained and revised to require use 
of DEQ 1 s test protocol. 

Divisions 104 and 105 

Incorporation of the statutory provision (ORS 459.590) requiring 
conveyance of property deed to the State for hazardous waste disposal 
sites. This requirement also applies to waste pile or surface 
impoundment facilities which close as landfills (i.e., require post
closure permits). 

Division 105 

1. Clarification that the interim status standards of 40 CFR Part 
265 are applicable to facilities with State-issued non-RCRA 
permits. In order to obtain Final Authorization from EPA, DEQ 
must demonstrate that all facilities which have not been issued a 
RCRA permit are subject to the requirements of 40 CFR Part 265. 
A small number of facilities exist which, by present State rule, 
do not have to comply with Part 265 because they have been issued 
non-RCRA permits. The proposed rule amendment would subject 
these non-RCRA permitted facilities to Part 265 until a RCRA 
permit is issued. Although most facilities have attempted 
voluntarily to meet the Part 265 standards, it is likely that 
some additional efforts to upgrade facility management will be 
needed for some facilities. Therefore, a delayed effective date 
of September 1, 1985, is proposed. 
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2. Clarification that existing facilities which as a result of 
future statutory or regulatory changes become subject to the 
requirement to have a permit must submit a Part A permit 
application to the Department within thirty days of the change. 
The current rule, OAR 340-105-010(5), which requires Part A 
submittal by June 1, 1984, makes no allowance for facilities 
which become regulated at a future date, 

Division 106 

1. Incorporation of the statutory provision (ORS 459.550 and .560) 
that a public hearing on a waste disposal facility permit is 
mandatory. The existing rule specifies that such a hearing is 
not mandatory and, therefore, is in conflict with the enabling 
statute. 

2, Clarification of the distinction in permitting authorities 
between the Commission and the Department. Actions regarding 
disposal facility permits are reserved for the Commission, while 
the Department's authorities cover permits for storage and 
treatment facilities. 

3. Extension of the Department's completeness review period for 
permit applications from 45 to 60 days. Recent applications 
submitted to DEQ have been quite detailed and comprehensive, 
necessitating lengthy reviews by staff. DEQ has been unable to 
meet the 45-day period in the current rule. 

Due to the substantial amount of rule deletions and amendments necessitated 
by incorporating the federal requirements by reference, and at the 
suggestion of the Secretary of State's office, the proposed rule 
modifications (with the exception of Division 108) are presented in their 
new form without displaying deleted material in brackets and new material 
underscored. The Statement of Need for Rulemaking is attached. 

In response to staff's identification of technical errors in the proposed 
rule amendments, additional proposed rule amendments (included in 
Attachment VII) were identified by the Department and submitted for 
consideration at the June 25, 1985 public hearing. The rules in 
Attachment IV proposed for adoption by the Commission include these 
additional amendments. 

Following authorization by the Commission on June 7, 1985, and notice to 
interested persons and registered hazardous waste handlers in Oregon, a 
public hearing was held on June 25, 1985, in the Portland office of the 
DEQ. Twenty-six persons attended the hearing. Comments were received from 
one person at the hearing and from two persons via mail. The two comments 
mailed in were supportive of the proposed rule changes. The sole commenter 
at the hearing requested that DEQ leave the hearing record open an 
additional fifteen days beyond June 25, 1985, in order to allow more time 
to review the proposed rules. Although no substantive issues with the 
rules were raised by this commenter, the Department agreed to extend the 
deadline for receiving public comments to noon, July 10, 1985. Notice to 
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this effect was provided orally at the hearing and through a subsequent 
Department mailing and news release, 

In addition to public testimony, the Department received written comments 
from the Environmental Protection Agency on June 27, 1985. EPA identified 
a few issues with the proposed rule amendments, most of which were 
addressed already by the Department's additional proposed rule amendments 
(Attachment VII) submitted for consideration at the public hearing, 
However, two issues remain, which the Department proposes to address in the 
following manner: 

1. EPA Comment: The proposed rules should incorporate a requirement 
analogous to 40 CFR 270,72, prohibiting facilities under federal 
interim status from making changes "which amount to reconstruction. 11 

2. 

DEQ Response: Add to proposed rule 340-105-040 new subsection 
(2)(e) which states: "In no event shall changes which amount to 
reconstruction of the facility be made to an existing hazardous 
waste management facility which has not been issued an effective 
RCRA permit. Reconstruction occurs when the capital investment 
in the changes to the facility exceeds fifty percent of the 
capital cost of a comparable, entirely new hazardous waste 
management facility," 

EPA Comment: 
with Subpart 
demonstrated 
Division. 

Clarification is 
D of Part 265 and 
regardless of any 

needed in Division 108 that compliance 
the DOT requirements must be 
other requirements established in this 

DEQ Response: Amend existing 340-108-001 ( 3): "Spills and other 
incidents occurring on the site of a generator who accumulates 
hazardous waste or in a hazardous waste treatment, storage or 
disposal facility shall be managed in accordance with the 
contingency plan [prepared in accordance with Subdivision D of 
Division 104] and emergency procedures requirements of Subpart D 
of 40 CFR 265," 

Amend existing 340-108-020(3): "If a contingency plan is 
not otherwise required [or available] by Divisions 100 to 110, 
immediately take the following actions in the order listed:" 

No unresolved issues with the proposed rules remain as of July 2. 
Therefore, the Department has proceeded to finalize its recommendations to 
the Commission. Any further testimony received by DEQ prior to July 10 
will be transmitted to the Commission at its July 19 meeting. 

Finally, the Department would like to alert the Commission to possible 
future State rulemaking needs. EPA is considering listing additional 
wastes and making other substantive changes which would result in greater 
(or in some cases, reduced) regulation. In order to maintain Final 
Authorization once granted, DEQ will need to maintain an equivalent State 
program. As a result, future additional State rulemaking can be 
anticipated, 
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Alternatives and Evaluation 

Adoption of the proposed rule amendments regarding (1) dioxin-containing 
wastes, (2) residues which are hazardous wastes and recycled, (3) test 
methods for free liquids, and (4) interim status standards would enable DEQ 
to maintain an equivalent State hazardous waste management program and thus 
continue to seek RCRA Final Authorization. 

Not adopting the rules identified immediately above at this time would not 
jeopardize a favorable EPA decision on Final Authorization. However, 
adoption at a later date but prior to early 1986 would be necessary to 
maintain Final Authorization once granted. 

Not adopting the rules regarding (1) 40 CFR Part 265 applicability to 
facilities with state-issued non-RCRA permits, (2) notification for 
international shipments of hazardous waste, (3) considerations for 
suspending emergency permits, (4) the ban on reconstruction of existing 
management facilities, and (5) clarification of spill cleanup requirements 
would preclude Oregon from obtaining Final Authorization. Without these 
rule changes, DEQ's program would not be equivalent to the federal program. 

If the satellite accumulation rule is not adopted, generators, including 
small businesses, would not benefit from a decreased administrative burden 
and lower costs associated with compliance. 

By not clarifying existing rules to make a public hearing mandatory on 
waste disposal facility permits, the rules would continue to be 
inconsistent with the statutes. Legislative Counsel has advised that this 
inconsistency causes the rules to be outside the intent and scope of the 
enabling legislation. 

An alternative to incorporating federal regulations by reference would be 
to continue recodifying them into State rules. This approach has 
generated some confusion and misunderstanding in the regulated community. 
As new federal requirements are promulgated, recodification into State 
rules would be time-consuming and possibly result in renumbering and 
modifying existing rules. Additionally, the Secretary of State's office 
may split Division 104 into separate new divisions to reduce its size. 

Summation 

1. The DEQ presently operates a comprehensive management program that 
controls hazardous waste from its generation through transportation, 
storage, treatment and final disposition. 

2. The Department desires and has been advised by the public, regulated 
community and Legislature to seek RCRA Final Authorization, which 
requires an equivalent State program. 

3. The current State rules are not equivalent to recent changes made by 
EPA to the federal program. 
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4. The attached proposed rules are believed to be fully equivalent to and 
consistent with the federal rules. 

5. Use of the recodification approach to rulemaking results in a greater 
administrative burden on the public, regulated community and 
Department. 

6. Incorporating federal rules by reference reduces this administrative 
burden. 

7. Minor substantive rule changes proposed would clarify existing rules 
and make the rules consistent with Oregon statutes. 

8. A public hearing was held on June 25, 1985, in Portland. Written 
comments were received from three persons and from EPA. 

9. To permit the classification of dioxin-containing residues as 
hazardous wastes, the Commission must find that the residues, because 
of their quantity, concentration, or physical, chemical, or infectious 
characteristics, may: 

a. Cause or significantly contribute to an increase in mortality or 
an increase in serious irreversible or incapacitating reversible 
illness; or 

b. Pose a significant present or potential hazard to human health or 
the environment when improperly treated, stored, transported, or 
disposed of, or otherwise managed. 

Director's Recommendation 

Based on the Summation, it is recommended that the Commission adopt rules 
in proposed Division 107 and the proposed amendments to OAR Chapter 340, 
Divisions 100 to 106 and 108 as contained in Attachment IV. 

Attachments I. 
II. 

III. 
IV. 
v. 

VI. 
VII. 

VIII. 

Alan s. Goodman:c 
229-5254 
July 2, 1985 
ZC2217 

Fred Hansen 

Statement of Need for Rules 
Statement of Land Use Consistency 
Hearing Notice 
Proposed Rules and Rule Amendments, Divisions 100-108 
40 CFR Parts 260-266, 270 and 124 
Revisions to 40 CFR Parts 260-266 and 270 
Additional Rule Amendments Proposed at June 25, 1985 Public 
Hearing 
Hearing Officer's Report 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF MODIFYING 
OAR CHAPTER 340, 
DIVISIONS 100 TO 106 AND 108, 
AND ADOPTING DIVISION 107 

STATUTORY AUTHORITY: 

) 
) 
) 
) 

ORS 459.440 requires the Commission to: 

STATEMENT OF NEED FOR RULE 
MODIFICATIONS AND ADOPTION 

(1) Adopt rules to establish minimum requirements for the treatment 
storage, and disposal of hazardous wastes, minimum requirements 
for operation, maintenance, monitoring, reporting and supervision 
of treatment, storage and disposal sites, and requirements and 
procedures for selection of such sites. 

(2) Classify as hazardous wastes those residues resulting from any 
process of industry, manufacturing, trade, business or government 
or from the development or recovery of any natural resources, 
which may, because of their quantity, concentration, or physical 
chemical or infectious characteristics: 

(a) Cause or significantly contribute to an increase in 
mortality or an increase in serious irreversible or 
incapacitating reversible illness; or 

(b) Pose a substantial present or potential hazard to human 
health or the environment when improperly treated, stored, 
transported, or disposed of, or otherwise managed. 

(3) Adopt rules pertaining to hearings, filing of reports, submission 
of plans and the issuance of licenses, 

(4) Adopt rules pertaining to generators, and to the transportation 
of hazardous waste by air and water. 

ORS 459.455 authorizes the Commission and the Department to perform any act 
necessary to gain Final Authorization of a hazardous waste regulatory 
program under the provisions of the federal Resource Conservation and 
Recovery Act. 

NEED FOR THE RULES: 

The management of hazardous waste is currently under both state and federal 
control but, by being authorized, a state may manage its own hazardous 
waste in lieu of a federally operated program. The proposed modifications 
will better enable the Department to demonstrate that its program is 
equivalent to the federal program as required for Final Authorization. 



PRINCIPAL DOCUMENTS RELIED UPON: 

Existing federal hazardous waste management rules, 40 CFR Parts 260 to 266, 
270, and 124, and existing State rules, OAR Chapter 340, Divisions 100 and 
110. 

FISCAL AND ECONOMIC IMPACT: 

Adoption of these rules may increase the costs of hazardous waste 
management because some new requirements would be placed on certain 
hazardous waste recycling activities and on the disposal of highly toxic 
(dioxin-contaminated) wastes. The provisions for satellite accumulation of 
hazardous wastes would likely lower generators' operating costs. 

The other rule modifications are generally clarifying in nature and will 
have no measurable fiscal or economic impact. 

The small business impact is similar to that noted above. 

ASG:c 
zc2217.1 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF MODIFYING 
OAR CHAPTER 340, 
DIVISIONS 100 TO 106 AND 108, 
AND ADOPTING DIVISION 107 

) 
) 
) 
) 

LAND USE CONSISTENCY 

The proposal described appears to be consistent with all statewide planning 
goals. Specifically, the rules comply with Goal 6 because they modify 
existing rules in a manner that ensures the safe management of hazardous 
waste generation, storage, transportation, treatment and disposal, and 
thereby provide protection for air, water and land resource quality. 

The rules comply with Goal 11 by promoting hazardous waste reduction at the 
point of generation, beneficial use, recycling, treatment, and by 
controlling disposal site operations. They also intend to assure that 
current and long-range waste disposal needs will be accommodated. 

Public comment on this proposal is invited and may be submitted in the 
manner described in the accompanying Public Notice of Rules Adoption. 

It is requested that local, state and federal agencies review the proposal 
and comment on possible conflicts with their programs affecting land use 
and with statewide planning goals within their jurisdiction. The 
Department of Environmental Quality intends to ask the Department of Land 
Conservation and Development to mediate any apparent conflicts thereby 
brought to its attention. 

After public hearing, the Commission may adopt permanent rules identical 
to the proposal, adopt modified rules on the same subject matter, or 
decline to act. The Commission's deliberation should come on July 19, 
1985, as part of the agenda of a regularly scheduled Commission meeting. 

ASG:c 
zc2217.2 
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Agenda Item No. M 

7/19/85 EQC Meeting 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

P.O. Box 1760 
Portland, OR 97207 

8/16/84 

Public Hearing on Amendments to the Hazardous Waste Rules 

Date Prepared: 
Hearing Date: 
Comments Due: 

May 10, 1985 
June 25, 1985 
June 25, 1985 

Persons who manage hazardous waste, including generators, and 
owners and operators of hazardous waste treatment, storage and 
disposal facilities. 

The Department of Environmental Quality (DEQ) proposes to amend 
OAR Chapter 340, Divisions 100-106 and 108, and to adopt Division 107, 
to include recently promulgated federal requirements. This is 
necessary to assure equivalence to the federal program in order for 
the Department to obtain Final Authorization to manage hazardous waste 
in Oregon. 

Minor changes to clarify existing rules and incorporate federal 
requirements by reference are also proposed. 

o The rules would clarify which secondary materials are residues and 
hazardous waste when recycled. Management standards would be 
established for certain hazardous wastes when recycled in specific 
manners. 

o Certain wastes containing chlorinated dioxins and related toxic 
chemicals would be defined as hazardous waste and subject to special 
management standards. 

o Generators would be allowed to accumulate small quantities of waste 
at the point of generation, subject to certain conditions. 

o All rules in Divisions 100 to 106 which are identical to federal 
regulations would be adopted by reference to the federal rules 
rather than restated verbatim. 

A public hearing is scheduled for oral comments on: 

Tuesday, June 25, 1985 
9:00 a.m. 
DEQ Portland Headquarters 
Room 1400 
522 SW Fifth Ave. 

Written comments can be submitted at the public hearing or sent to 
DEQ, Hazardous and Solid Waste Division, Attn: Alan Goodman, 
PO Box 1760, Portland, Oregon, 97207, by June 25, 1985. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



WHAT IS THE 
NEXT STEP: 

zc2217,3 

For more information, or to receive a copy of the proposed rules, call 
Alan Goodman at 229-5254. 

After the public hearing, DEQ will evaluate the comments, prepare a 
response to comments and make a recommendation to the Environmental 
Quality Commission on July 19, 1985. 



Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON 
AMENDMENTS TO THE HAZARDOUS WASTE RULES 

Date Prepared: 
Comments Due: 

• • • 

June 25, 1985 
July 10, 1985 

The public comment period on amendments to DEQ's Hazardous Waste Rules has been extended 
until noon on July 10, 1985. 

Additional modifications are being proposed by DEQ to Hazardous Waste Management 
Regulations including: 

o Incorporating requirements listed in existing rule 340-101-005(2) and (10) into 
proposed rule 340-101-025. 

o Maintenance of classification of listed wastes identified in existing rule 
340-101-033 and -034 in proposed rule 340-101-040 and -045. 

o Modification of proposed rule 340-102-035 to include existing requirement of 
340-102-034(1) (b). 

o Correction of reference in proposed rule 340-100-050(2) from 260.21 to 260.22. 

o Correction of the term "Administrator" as used in proposed rule 340-102-015(1). 

o Editorial change in proposed rule 340-105-075(4) (a) to enhance clarity. 

o Modification of proposed rule 340-105-095(2} to maintain equivalency with federal 
regulation 40 CFR 270.6l(b} (4). 

Written comments must be received by noon, July 10, 1985. Comments may be mailed to: 

Department of Environmental Quality 
Hazardous and Solid Waste Division 
PO Box 1760 
Portland, OR 97207 
ATTN: Alan Goodman 

To obtain copies of the proposed rules and additional information, contact Alan Goodman 
at 229-5254. 

FD1926 

P.O. Box 1760 
Portland, OR 97207 

8110/82 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid 
tong distance charges from other parts of the state, call 1 eeg 462 zs1 :J,.r8nd ask for the Department of 
Environmental Quality. 1-800-452-4011 @ 

Contains 
Recyclec! 
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340-100-005 
340-100-010 

340-100-015 
340-100-020 
340-100-025 
340-100-030 
340-100-035 
340-100-040 
340-100-045 
340-100-050 

DIVISION 100 
HAZARDOUS WASTE MANAGEMENT 

Hazardous Waste Management System: General 

Purpose and scope. 

Attachment IV 
Agenda Item No, M 
7/19/85 EQC Meeting 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Confidentiality. 
Table of·contents, Divisions 100 to 110. 
Meanings. 
Definitions. 
References. 
General. 
Petitions for equivalent testing or analytical methods. 
Petitions to amend Division 101 to exclude a waste produced at 
a particular facility. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 

ZRULE.O -1-



Purpose and scope, 

340-100-005 The Department finds that increasing quantities of 

hazardous waste are being generated in Oregon which, without adequate 

safeguards, can create conditions that threaten public health and the 

environment. It is therefore in the public interest to establish a 

comprehensive program to provide for the safe management of such waste, 

The purpose of the management program contained in Divisions 100 to 

110 of this Chapter is to control hazardous waste from the time of 

generation through transportation, storage, treatment and disposal. Waste 

reduction at the point of generation, beneficial use, recycling and 

treatment are given preference to land disposal. To this end, the 

Department intends to minimize the number of disposal sites and to tightly 

control their operation •. 

A secondary purpose is to obtain EPA Final Authorization to manage 

hazardous waste in Oregon in lieu of the federal program. 

(Comment: Divisions 100 to 107 and 110 correspond to certain federal 

regulations as follows: Division 100 (40 CFR Part 260), 101 (261), 102 

(262), 103 (263), 104 (264), 105 (270), 106 (124), 107 (266) and 110 (761). 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-100-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 100, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Part 260, and amendments thereto promulgated prior to May 1, 1985, are 
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adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Confidentiality. 

340-100-015 (1) The provisions of this rule replace the provisions of 

40 CFR 260.2. 

(2) Records, reports, and information submitted pursuant to these 

rules may be claimed as confidential by the submitter. Such claim must be 

asserted at the time of submission by stamping the words "confidential 

business information" or the equivalent on each page containing such 

information. If no claim is made at the time of submission, the Department 

may make the information available to the public without further notice. 

If a claim is asserted, the information will be treated in accordance with 

ORS 192.500 and 459.460. 

(3) Records, reports, and information submitted pursuant to these 

rules shall be made available to EPA upon request. If the records, 

reports, or information has been submitted under a claim of confidential

ity, the state shall make that claim of confidentiality to EPA for the 

requested records, reports or information. The federal agency shall treat 

the records, reports or information that is subject to the confidentiality 

claim as confidential in accordance with applicable federal law. 

(Comment: It .is suggested that claims of confidentiality be 

restricted to that information considered absolutely necessary and that 

such information be clearly separated from the remainder of the 

submission.) 

ZRULE.O -3-



Table of contents, Divisions 100 to 110. 

340-100-020 The following Divisions comprise the Oregon hazardous 

waste management program: 

Division 

100 
101 
102 
103 

104 

105 
106 
107 

108 
109 
110 

Meanings. 

Subject 

Hazardous Waste Management System: General 
Identification and Listing of Hazardous Waste 
Standards Applicable to Generators of Hazardous Waste 
Standards Applicable to Transporters of Hazardous Waste 

by Air or Water 
Standards for Owners and Operators of Hazardous Waste 

Treatment, Storage and Disposal Facilities 
Management Facility Permits 
Permitting Procedures 
Standards for the Management of Specific Hazardous 

Wastes and Specific Types of Hazardous Waste 
Management Facilities 

Spills and Other Incidents 
Management of Pesticide Wastes 
Polychlorinated Biphenyls (PCBs) 

340-100-025 When used in 40 CFR Part 260, the following terms shall 

have the meanings given below: 

( 1) "Administrator" means the Department. 

(2) "Regional Administrator" means the Department, except that when 

used in 40 CFR 260.30 through 260.41, it shall mean the Commission. 

Definitions. 

340-100-030 ( 1) The definitions of terms contained in this rule 

modify, or are in addition to, the definitions contained in 40 CFR 260.10. 

(2) When used in Divisions 100 to 110 of this Chapter, the following 

ZRULE.O -4-



terms have the meanings given below: 

(a) "Aquatic LC50" (median aquatic lethal concentration) means that 

concentration of a substance which is expected in a specific time to kill 

50% of an indigenous aquatic test population as measured by the 

Department's aquatic toxicity procedure, Aquatic LC50 is expressed in 

milligrams of the substance per liter of water. 

(b) "Beneficiation of ores and minerals" means the upgrading of ores 

and minerals by purely physical processes (e.g., crushing, screening, 

settling, flotation, dewatering and drying) with the addition of other 

chemical products only to the extent that they are a non-hazardous aid to 

the physical process (such as flocculants and deflocculants added to a 

froth-flotation process). 

(c) "Collection." See "Storage." 

(d) "Commission" means the Environmental Quality Commission. 

(e) "Constituent" or "hazardous waste constituent" means a constituent 

which caused the Commission to list the hazardous waste in Division 101. 

( f) "Department 11 means the Department of Environmental Quality except 

it means the Commission when the context relates to a matter solely within 

the authority of the Commission such as: the adoption of rules and 

issuance of orders thereon pursuant to ORS 459.440, 459.445 and 468.903; 

the making of findings to support declassification of hazardous wastes 

pursuant to ORS 459.430(3); the issuance of exemptions pursuant to ORS 

459.505(2); the issuance of disposal site permits pursuant to ORS 

459.580(2);and the holding of hearings pursuant to ORS 459.560, 459.580(2), 

459.620, 459.650, and 459.660. 

(g) "Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking, or placing of any hazardous waste or hazardous substance 

into or on any land or water so that the hazardous waste or hazardous 

ZRULE. 0 -5-



substance or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any waters of the state as defined 

in ORS 46 8. 700. 

( h) "Existing hazardous waste management ( HWM) facility• or "existing 

facility" means a facility which was in operation or for which construction 

commenced on or before November 19, 1980, or is in existence on the 

effective date of statutory or regulatory changes under Oregon law that 

render the facility subject to the requirement to have a permit. A 

facility has commenced construction if: 

(1) The owner or operator has obtained the federal, state, and local 

approvals or permits necessary to begin physical construction; and either 

(2)(a) A continuous on-site, physical construction program has begun, 

or 

( b) The owner or operator has entered into contractual obligations-

which cannot be cancelled or modified without substantial loss--for 

physical construction of the facility to be completed within a reasonable 

time. 

( i) "Extraction of ores and minerals" means the process of mining and 

removing ores and minerals from the earth. 

(j) 11Generator 11 means the person who, by virtue of ownership, 

management or control, is responsible for causing or allowing to be caused 

the creation of a hazardous waste. 

(k) "Hazardous substance" means any substance intended for use which 

may also be identified as hazardous pursuant to Division 101. 

(Comments: (1) For purposes of compliance with these rules, quantity 

calculations involving hazardous substances shall be made in a manner 

analogous to that in the comment in rule 340-101-015. 

(2) These substances may include but are not necessarily the same as 
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those identified by DOT in 49 CFR 172.101.) 

( 1) "Hazardous waste• means a hazardous waste as defined in rule 340-

101-015. 

( m) "Identification number" means the number assigned by EPA to each 

generator, transporter, and treatment, storage and disposal facility, 

(n) "License. 11 See "Permit.• 

(o) "Management facility• means a hazardous waste treatment, storage 

or disposal facility. 

( p) "Off-site• means any site which is not on-site. 

( q) "Oxidizer• means any substance such as a chlorate, permanganate, 

peroxide, or nitrate, that yields oxygen readily or otherwise acts to 

stimulate the combustion of organic matter (see 40 CFR 173.151 ), 

(r) •Permit" or "license• means the control document that contains 

the requirements of ORS Chapter 459 and Divisions 104 to 106. Permit 

includes permit-by-rule and emergency permit. Permit does not include any 

permit which has not yet been the subject of final Department action, such 

as a draft permit or a proposed permit. 

( s) "Site" means the land or water area where any facility or 

activity is physically located or conducted, including adjacent land used 

in connection with the facility or activity. 

( t) 11Spil 1 11 means unauthorized disposal. 

(u) "Storage" or •collection" means the containment of hazardous 

waste either on a temporary basis or for a period of years, in a manner 

that does not constitute disposal of the hazardous waste. 

( v) "Waste management unit• means a contiguous area of land on or in 

which waste is placed. A waste management unit is the largest area in 

which there is a significant likelihood of mixing of waste constituents in 

the same area. Usually this is due to the fact that each waste management 
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unit is subject to a uniform set of management practices (e.g., one liner 

and leachate collection and removal system). The provisions in the 

Division 104 regulations (principally the technical standards in 

Subparts K-N of 40 CFR Part 264) establish requirements that are to be 

implemented on a unit-by-unit basis. 

References. 

340-100-035 (1) In addition to the publications listed in 40 CFR 

260.11, when used in Divisions 100 to 110, the following publications are 

incorporated by reference: 

(a) Code of Federal Regulations, Title 40, U.S. Environmental 

Protection Agency. 

(b) Code of Federal Regulations, Title 49, U.S. Department of 

Transportation. 

(2) The references listed in section (1) of this rule and in 40 CFR 

260.11 are available for inspection at the Department of Environmental 

Quality, 522 SW Fifth Ave., Portland, Oregon, 97204. These materials are 

incorporated as they exist on April 30, 1985. 

General. 

340-100-040 (1) Any person may petition the Department to approve an 

equivalent testing or analytical method or may petition the Commission to 

exclude a waste produced at a particular facility. This rule sets forth 

general requirements which apply to all such petitions. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260.20. 
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40 CFR 260.20. 

(3) After evaluating all public comments, the Department or Commission 

as appropriate will make a decision to grant or deny the petition. Persons 

commenting on the petition will be. notified and the decision placed in the 

public record. 

Petitions for equivalent testing or analytical methods. 

340-100-045 (1) Any person seeking to add a testing or analytical 

method to Divisions 101, 104 or 105 shall petition under this rule and rule 

340-100-040. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260.21. 

(3) If the Department permits use of a new testing or analytical 

method, the method will be made available for public inspection in the 

manner indicated in rule 340-100-035(2). 

(Comment: In most instances, the Department will not consider 

approving a testing or analytical method until it has been approved by 

EPA.) 

Petitions to amend Division 101 to exclude a waste produced at a particular 

facility. 

340-100-050 (1) Any person seeking to exclude a waste at a particular 

generating facility from the lists in Subpart D of Part 261 or the lists in 

Division 101 shall petition under this rule and rule 340-100-040. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260.22. 
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(3) The Commission may (but shall not be required to) grant a 

temporary exclusion before making a final decision under rule 340-100-

040(3) whenever it finds that there is a substantial likelihood that an 

exclusion will be finally granted. The Commission will place any such 

temporary exclusion in the public record. 
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340-101-005 
340-101-010 

340-101-015 
340-101-020 
340-101-025 

340-101-030 
340-101-035 
340-101-040 
340-101-045 
340-101-050 
340-101-05 5 

Purpose. 

DIVISION 1 01 
HAZARDOUS WASTE MANAGEMENT 

Identification and Listing of 
Hazardous Waste 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Definitions and meanings. 
Exclusions. 
Special requirements for hazardous waste produced by small 
quantity generators. 
Small quantity disposal exemptions. 
Hazardous waste from specific sources. 
Additional hazardous wastes. 
Pesticides. 
Discarded commercial chemical products. 
Basis for listing hazardous waste. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-101-005 The purpose of this Division is to identity those 

residues which are subject to regulation as hazardous wastes under 

Divisions 100 to 108 of this Chapter. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-101-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 101, the rules and regulations governing the 

identification and listing of hazardous waste, prescribed by the United 

States Environmental Protection Agency in Title 40 Code of Federal 

Regulations, Part 261, and amendments thereto promulgated prior to 

May 1, 1985, are adopted and prescribed by the Commission to be observed 

by all persons subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Definitions and meanings. 

340-101-015 ( 1) The statutory definition of "hazardous waste" is 

contained in ORS 459,410, and is restated as follows: 

A "hazardous waste" does not include radioactive material or the 

radioactively contaminated containers and receptacles used in the 

transportation, storage, use or application of radioactive waste, unless 

the material, container or receptacle is classified as hazardous waste 

under subsections (1)(a), (b) or (c) of this rule on some basis other than 

the radioactivity of the material, container or receptacle. Hazardous 

waste does include all of the following which are not declassified by the 
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Commission under ORS 459.430(3): 

(Comment: The Department may declassify listed wastes produced at a 

particular facility under rule 340-100-050.) 

(a) Discarded, useless or unwanted materials or residues resulting 

from any substance or combination of substances intended for the purpose of 

defoliating plants or for the preventing, destroying, repelling or 

mitigating of insects, fungi, weeds, rodents or predatory animals, 

including but not limited to defoliants, desiccants, fungicides, 

herbicides, insecticides, nematocides and rodenticides. 

(b) Residues resulting from any process of industry, manufacturing, 

trade, business or government or from the development or recovery of any 

natural resources, if such residues are classified as hazardous by order of 

the Commission, after notice and public hearing. For purposes of the 

classification, the Commission must find that the residue, because of its 

quantity, concentration, or physical, chemical or infectious 

characteristics, may: 

(A) Cause or significantly contribute to an increase in mortality or 

an increase in serious irreversible or incapacitating reversible illness; 

or 

(B) Pose a substantial present or potential hazard to human health or 

the environment when improperly treated, stored, transported, disposed of, 

or otherwise managed. 

(c) Discarded, useless or unwanted containers and receptacles used in 

the transportation, storage, use or application of the substances described 

in subsections (a) and (b) of this section. 

(Comment: For purposes of compliance with these rules, quantity 

calculation involving hazardous waste shall ·be made independent of the 

concentrations of the hazardous constituents. For example, rule 340-101-
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040 identifying waste containing a concentration of 3% or greater acrolein 

(P003) as hazardous with a small quantity exemption of 2 lb/mo. shall be 

interpreted as requiring the management of 2.1 lb/mo. of a waste containing 

acrolein as hazardous whether the concentration of acrolein is 3, 30 or 

100%.) 

(2) The term "residue," when used in section (1) of this rule and in 

Division 1O1, shall have the meaning given to the term "solid waste" in 40 

CFR 261 .2. 

(3) For purposes of identifying materials which are considered 

residues and subsequently residues which are considered hazardous wastes, 

the provisions of 40 CFR 261.2 and 261.3 shall apply. 

(4) When used in 40 CFR Part 261, the following terms shall have the 

meanings given below: 

(a) "Regional Administrator" means the Department. 

(b) "Solid waste" means residue. 

( c) "Administrator" means the Department, except that when used in 

261 • 10 and 26 1 • 11 , it shall mean the Commission. 

Exclusions. 

340-101-020 (1) The provision of 40 CFR 261.4(b)(7) is deleted and 

replaced with section (2) of this rule. 

(2) Residues from the extraction and beneficiation of ores and 

minerals (including coal), including phosphate rock and overburden from the 

mining of uranium ore, are not hazardous waste. 

(Comment: The State program is more stringent than the federal 

program in that the latter also excludes residues from processing.) 
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Special requirements for hazardous waste produced by small quantity 

generators. 

340-101-025 (1) The provisions of 40 CFR 261.5(b) and 261.5(g) are 

deleted and replaced with sections (2), (3) and (4) of this rule. 

(2) Except for those wastes identified in 40 CFR 261.5(e) and (f), a 

small quantity generator's hazardous wastes are subject to regulation 

under Divisions 100 to 108 only to the extent of generator compliance 

with the requirements of OAR 340-101-025(3) and the owner or operator of 

a treatment or storage facility's compliance with the requirements of 

OAR 340-101-025(4).@ 

(3) In order for hazardous waste generated by a small quantity 

generator to be excluded from full regulation under 40 CFR 261.5, the 

generator must: 

(a)(A) Comply with 40 CFR 262.11; and 

(B) If he generates more than 200 pounds in a calendar month, comply 

with 40 CFR 262.12(a), 262.30, 262:31, and 262.32(a). 

(b) If he stores his hazardous waste on-site, store it in compliance 

with the requirements of 40 CFR 261.5(f); and 

(c) If the quantity generated in a calendar month exceeds the small 

quantity disposal exemptions indicated in rule 340-101-030 of this 

Division: Either treat or dispose of his hazardous waste in an on-site 

facility, or ensure delivery to an off-site storage, treatment or disposal 

facility, either of which is: 

(A) Permitted under Division 105; 

(B) In interim status under 40 CFR Parts 265 and 270; 

(C) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; 
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(d) If the quantity generated in a calendar month is equal to or less 

than the small quantity disposal exemptions indicated in rule 340-101-030 

of this Division: 

(A) Either treat or dispose of his hazardous waste in an on-site 

facility, or ensure delivery to an off-site storage, treatment or disposal 

facility, either of which is: 

(i) Permitted under Division 105; 

(ii) In interim status under 40 CFR Parts 265 and 270; 

(iii) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; or 

(iv) Permitted, licensed or registered by a state to manage municipal 

or industrial solid waste. Additionally, the generator shall: 

(I) Securely contain the waste to minimize the possibility of waste 

release prior to burial; and 

(II) Obtain permission from the waste collector or from the landfill 

permittee, as appropriate, before depositing the waste in any container for 

subsequent collection or in any landfill for disposal. In the event that 

the waste collector or landfill permittee refuses to accept the waste, the 

Department shall be contacted for alternative disposal instructions. 

(4) The owner or operator of an off-site facility that treats or 

stores hazardous waste obtained only from small quantity generators in 

amounts greater than 200 pounds but less than 2000 pounds of hazardous 

waste in a calendar month must obtain a letter of authorization from the 

Department as required by rule 340-105-100. Owners or operators of off

site facilities that treat or store more than 2000 pounds per calendar 

month are fully subject to regulation under Divisions 100 to 108. 
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Small quantity disposal exemptions. 

340-101-030 The following small quantity exemption levels shall be 

used for purposes of rule 340-101-025: 

Hazardous 
.Waste No, 

D001 
D002 
D003 

D004 
D005 
D006 
D007 
D008 
D009 
D010 
D011 
D012 
D013 
D014 
D015 
D016 
D017 

K001 
K002 
K003 
K004 
K005 
K006 
K007 
KOOS 
K009 
K010 
K011 
K013 
K014 
K015 
K016 
K017 
K018 
K019 
K020 
K021 
K022 
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Small Quantity 
Disposal Exemption 

(lb. per month) 

25 
200 

Determined by the 
Dept. on an indivi-
dual basis, but 
not to exceed 200 

10 
200 

10 
200 
200 

10 
200 
200 

10 
10 
10 
10 
10 
10 

10 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 

10 
200 
200 
200 
200 
200 
200 
200 

-7-

Small Quantity 
Hazardous Disposal Exemption 
Waste No • (lb. per month) 

F001 200 
F002 200 
F003 25 
F004 200 
F005 25 
F006 200 
F007 10 
FOOS 10 
F009 10 
F010 10 
F011 10 
F012 10 
F024 200 
F020 2 
F021 2 
F022 2 

.F023 2 
F026 2 
F027 2 
F028 10 

K073 200 
K106 10 
K031 10 
K032 10 
K033 10 
K03il 10 
K097 10 
K035 10 
K036 10 
K037 10 
K038 10 
K039 10 
K040 10 
K041 10 
K098 10 
K042 10 
K043 10 
K099 10 
K044 200 
K045 200 
K046 200 



Small Quantity 
Hazardous Disposal Exemption Hazardous 
Waste No. (lb. per month) Waste No. 

K023 200 
K024 200 
K025 200 
K026 200 
K027 200 
K028 200 
K029 200 
K093 200 
K094 200 
K095 200 
K096 200 
K030 200 
K083 200 
K103 200 
K104 200 
K085 200 
K105 200 
K071 10 

P001 to P999 - Commercial chemical products 
or intermediates 

P001 to P999 Spill cleanup 

P001 to P999 - Process waste as defined 
in 340-101-040(2)(a) 

U001 to U999 - Commercial chemical products 
or intermediates 

U001 to U999 - Process waste as defined in 
340-101-040(2)(b) 

X001 Pesticide waste as defined in 
340-101-045 

All F, K, U and X listed spill cleanup 

Hazardous waste from specific sources, 

K047 
K048 
K049 
K050 
K051 
K052 
K061 
K062 
K069 
K100 
K084 
K101 
K102 
K086 
K060 
K087 
K088 

Small Quantity 
Disposal Exemption 
(lb. per month) 

200 
200 
200 
200 
200 
200 
200 
200 
200 
200 

10 
10 
10 

200 
200 
200 
200 

2 

200 

10 

10 

10 

10 

2000 

340-101-035 The following hazardous wastes are added to and made a 

part of the list of hazardous wastes in 40 CFR 261.32: 

K088 , • • Spent potliner from primary aluminum 

reduction - Hazard code: R, T 
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Additional hazardous wastes. 

340-101-040 (1) The residues identified in sections (2) and (3) of 

this rule are hazardous wastes and are added to and made a part of the list 

of hazardous wastes in 40 CFR 261.3'3.@ 

(2) Any residue, including but not limited to manufacturing process 

wastes and unused chemicals that has either: 

(a) A 3% or greater concentration of any substance or mixture of 

substances listed in 40 CFR 261.33(e); or 

(b) A 10% or greater concentration of any substance or mixture of 

substances listed in 40 CFR 261.33(f). 

(3) Any residue or contaminated soil, water or other debris resulting 

from the cleanup of a spill into or on any land or water, of either: 

(a) A residue identified in subsection (2)(a); or 

(b) A residue identified in subsection (2)(b). 

(4) The wastes identified in subsections (2)(a) and (3)(a) of this 

rule are identified as acutely hazardous wastes (H) and are subject to the 

small quantity exclusion defined in 261.5(e). 

(Comment: This rule shall be applied to a manufacturing process waste 

only in the event it is not identified elsewhere in this Division, but 

prior to application of rule 340-101-045.) 

Pesticides. 

340-101-045 (1) A pesticide residue or pesticide manufacturing 

residue is a toxic hazardous waste if a representative sample of the 

residue exhibits a 96-hour aquatic LC50 equal to or less than 250 mg/l as 

measured by the DEQ Hazardous Waste Classification Aquatic Toxicity 
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Bioassay. 

(2) A pesticide residue or pesticide manufacturing residue identified 

in section (1) of this rule but not in 40 CFR 261.24 or listed elsewhere in 

Division 101, has the Hazardous Waste Number of X001 and is added ,to and 

made a part of list of hazardous wastes in 40 CFR 261.31. 

Discarded commercial chemical products. 

340-101-050 The commercial chemical products, manufacturing chemical 

intermediates, or off-specification commercial chemical products or 

manufacturing chemical intermediates identified in this rule are added to 

and made a part of the list in 40 CFR 261.33(e), 

P999 • • • Nerve agents (such as GB (Sarin) and VX). 

Basis for listing hazardous waste. 

340-101-055 (1) The wastes identified in section (2) of this rule is 

hereby added to and made a part of Appendix VII: Basis for Listing 

Hazardous Wastes to 40 CFR Part 261. 

( 2) Hazardous 
Waste No. 

K088 • • • 
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340-102-005 
340-102-01 0 

340-102-015 
340-102-020 
340-102-025 
340-102-030 
340-102-035 
340-102-040 
340-102-045 
340-102-050 
340-102-055 
340-102-060 

Purpose. 

DIVISION 102 
HAZARDOUS WASTE MANAGEMENT 

Standards Applicable to 
Generators of Hazardous Waste 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Applicability. 
Hazardous waste determination. 
Identification number. 
Accumulation time. 
Recordkeeping. 
Quarterly reporting. 
International shipments. 
Farmers. 
Additional instructions for the Uniform Hazardous Waste 
Manifest. 

340-102-065 Hazardous waste generator fees. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-102-005 The purpose of this Division is to establish standards 

for generators of hazardous waste. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-102-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 102, the rules and regulations governing persons who 

generate hazardous waste, prescribed by the United States Environmental 

Protection Agency in Title 40 Code of Federal Regulations, Part 262, and 

amendments thereto promulgated prior to May 1, 1985, are adopted and 

prescribed by the Commission to be observed by all persons subject to ORS 

459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-102-015 When used in 40 CFR Part 262, the following terms shall 

have the meanings given below: 

(1) "Administrator" means the Department, except that when used in 40 

CFR 262.50, it shall mean the Administrator of the U.S. Environmental 

Protection Agency. 

(2) "Regional administrator" means the Department. 

(3) "Solid waste(s)" means residue(s). 

(4) "EPA Form 8700-12" means EPA Form 8700-12 as modified by the 

Department. 
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Applicability. 

340-102-020 (1) In addition to the provisions of 40 CFR 262.10, a 

person identified in section (2) of this rule who produces a pesticide 

residue, excluding unused commercial pesticide, that is hazardous solely by 

application of rule 340-101-045, is exempt from compliance with Divisions 

100 to 106 provided such person complies with the requirements of Division 

109. 

(2) Exemptions under section (1) of this rule: Any person who 

produces an unwanted pesticide residue from agricultural pest control (for 

example, on crops, livestock, Christmas trees, commercial nursery plants or 

grassland); industrial pest control (for example, in warehouses, grain 

elevators, tank farms or rail yards); structural pest control (for example, 

in human dwellings); ornamental and turf pest control (for example, on 

ornamental trees, shrubs, flowers or turf); forest pest control; 

recreational pest control (for example, in parks or golf courses); 

governmental (for example, for clearing a right-of-way, or vector, 

predator, and aquatic pest control); seed treatment; and pesticide 

demonstration and research. 

(3) A person who generates a hazardous waste as defined by Division 

101 must comply with the requirements of this Division. Failure to comply 

will subject a person to the compliance requirements and penalties 

prescribed by ORS 459.650 to .690, .992 and .995, and OAR Chapter 340, 

Division 12. 
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Hazardous waste determination, 

340-102-025 (1) The provisions of this rule replace the requirements 

of 40 CFR 262.11. 

(2) A person who generates a residue as defined in rule 340-1.01-015 

must determine if that residue is a hazardous waste using the following 

method: 

(a) He should first determine if the waste is excluded from regulation 

under 40 CFR 261.4 or rule 340-101-020. 

(b) He must then determine if the waste is listed as a hazardous waste 

in Division 101 or in Subpart D of 40 CFR Part 261, excluding application 

of rules 340-101-040 and -045. 

(Comment: Even if the waste is listed, the generator still has an 

opportunity under rule 340-100-050 to demonstrate to the Department that 

the waste from his particular facility or operation is not a hazardous 

waste.) 

(c) If the waste is not listed as a hazardous waste by application of 

subsection (2)(b) of this rule, he must determine whether the waste is 

identified in Subpart C of 40 CFR Part 261 by either: 

(A) Testing the waste according to the methods set forth in Subpart C 

of 40 CFR 261, or according to an equivalent method approved by the 

Department under rule 340-100-045; or 

(Comment: In most instances, the Department will not consider 

approving a test method until it has been approved by EPA.) 

(B) Applying knowledge of the hazard characteristic of ·the waste in 

light of the materials or the processes used. 

(d) If the waste is not identified as hazardous by application of 

subsection (2)(c) of this rule, he must determine if the waste is listed 
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under rules 340-101-040 or -045, respectively. 

Identification number. 

340-102-030 In addition to the provisions of 40 CFR 262.13, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned and use a modified EPA registration form and 

identification numbering system (Dun and Bradstreet) for generators who 

register in the future. 

Accumulation time. 

340-102-035 In addition to the requirements of 40 CFR 262.34, a 

generator may accumulate hazardous waste on-site for 90 days or less 

without a permit provided that: 

( H If storing in excess of 100 containers, the waste is placed in a 

storage unit that meets the requirements of 40 CFR 264.175; and 

(2) If storing in tanks, the tank unit complies with rule 340-104-

095(2). 

Recordkeeping. 

340-102-040 (1) The provisions of section (2) of this rule replace 

the requirements of 40 CFR 262.40(b). 

(2) A generator must keep a copy of each Quarterly Report and 

Exception Report for a period of at least three years from the due date of 

the report. 
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Quarterly reporting. 

340-102-045 (1) The provisions of this rule replace the requirements 

of 40 CFR 262.41. 

(2) A generator who ships his hazardous waste off-site must submit to 

the Department Quarterly Reports of the waste shipped: 

(a)(A) The Quarterly Report consists of copies of the latest quarter's 

manifest and shipping papers. Alternatively, generators may copy the 

information from the manifests and shipping papers onto a form of their 

choice and submit it within the same time schedule. 

(Comment: For ease of processing, the Department prefers xerographic 

or carbon copies of the manifests and shipping papers.) 

( B) The Quarterly Report must be accompanied by the following 

certification signed and dated by the generator or his authorized 

representative: 

"I certify under penalty of law that I have personally examined and am 

familiar with the information submitted in this demonstration and all 

attached documents, and that, based on my inquiry of those individuals 

immediately responsible for obtaining the information, I believe that the 

submitted information is true, accurate, and complete. I am aware that 

there are significant penalties for submitting false information, including 

the possibility of fine and imprisonment." 

(b) No later than 45 days after the end of each calendar quarter. 

(3) Any generator who treats, stores, or disposes of hazardous waste 

on-site must submit a report covering those wastes in accordance with the 

provisions of Divisions 104 and 105. 
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International shipments. 

340-102-050 (1) Any person who is required to comply with 40 CFR 

262.50 shall also comply with sections (2) and (3) of this rule. 

(2) When shipping hazardous waste outside the United States, the 

generator must notify the Department in writing four weeks before the 

initial shipment of hazardous waste to each country in each calendar year; 

(a) The waste must be identified by its EPA hazardous waste 

identification number and its DOT shipping description; 

(b) the name and address of the foreign consignee must be included in 

this notice; 

(c) These notices must be sent to: 

Hazardous Waste Section 

Department of Environmental Quality 

PO Box 1760 

Portland, OR 97207 

(3)(a) The requirements of subsection (3)(b) of this rule replace the 

provisions of 40 CFR 262.50(d)(2). 

(b) In addition to the generator's signature on the certification 

statement, the U.S. importer or his agent must also sign and date the 

certification and obtain the signature of the initial transporter. 

Farmers. 

340-102-055 In addition to the provisions of 40 CFR 262.51, a farmer 

disposing of waste pesticides from his own use which are hazardous wastes 

shall comply with the requirements of Division 109. 
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Instructions for the Uniform Hazardous Waste Manifest. 

340-102-055 (1) In addition to the instructions in the Appendix to 40 

CFR Part 262, relating to completion of the Uniform Hazardous Waste 

Manifest, generators shall also comply with sections (2), (3), (4) and (5) 

of this rule. 

(2) Enter a telephone number where an authorized agent of the first 

transporter may be reached in the event of an emergency, in: 

(a) Item D of EPA Form 8700-22; and 

(b) Item 0 of EPA Form 8700-22A, if applicable, 

(3) Enter a telephone number where an authorized agent of the second 

transporter may be reached in the event of an emergency, in: 

(a) Item F of EPA Form 8700-22; and 

(b) Item Q of EPA Form 8700-22A, if applicable, 

( 4) Enter a telephone number where an authorized agent of the facility 

may be reached in the event of an emergency in Item Hof EPA Form 8700-22. 

(5) Enter the EPA Hazardous Waste Number in: 

(a) Item I of EPA Form 8700-22; and 

(b) Item R of EPA Form 8700-22A, if applicable. 

(6) The authorized disposal request number may be entered in: 

(a) Item 15 of EPA Form 8700-22; and 

(b) Item 32 of EPA Form 8700-22A, if applicable. 

Hazardous waste generator fees. 

340-102-065 (1) Beginning July 1, 1984, each person generating 

hazardous waste shall be subject to an annual fee based on the volume of 

hazardous waste generated during the previous calendar year. The fee 
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period shall be the state 1 s fiscal year (July 1. through June 30) and shall 

be paid annually by July 1, except that for fiscal year 1985 the fee shall 

be paid by January 1, 1985. 

(2) For the purpose of determining appropriate fees, each hazardous 

waste generator shall be assigned to a category in Table 1 of this Division 

based upon the amount of hazardous waste generated in the calendar year 

identified in section (1) of this rule except as otherwise provided in 

section (5) of this section. 

(3) For the purpose of determining appropriate fees, hazardous waste 

that is used, reused, recycled or reclaimed shall be included in the 

quantity determinations required by section (1) of this section. 

(4) In order to determine annual hazardous waste generation rates, the 

Department intends to use generator quarterly reports required by rule 340-

102-045; treatment, storage and disposal reports required by rule 340-104-

050; and information derived from manifests required by 40 CFR 262.20. For 

wastes reported in the units of measure other than cubic feet, the 

Department will use the following conversion factors: 1.0 cubic feet= 

7.48 gallons= 62.4 pounds= 0.03 tons (English) = 0.14 drums (55 gallon). 

(5) Owners and operators of hazardous waste treatment, storage and 

disposal facilities shall not be subject to the fees required by section 

(1) of this rule for any wastes generated as a result of storing, treating 

or disposing of wastes upon which an annual hazardous waste generation fee 

has already been paid. Any other wastes generated by owners and operators 

of treatment, storage and disposal facilities are subject to the fee 

required by section (1) of this rule. 

(6) All fees shall be made payable to the Department of Environmental 

Quality. 
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ZRULE.2 

Table 1 

Hazardous Waste 
Generation Rate 
(cu.ft./vearl 

<35 
35-99 

100-499 
500-999 

1 ,ooo-4 ,999 
5,000-9,999 

>10,000 

Fee 
(dollars) 

No fee 
$ 100 

350 
625 

1500 
3500 
5000 

-10-



340-103-005 
340-103-010 

340-103-015 
340-103-020 
340-103-025 
340-103-030 

DIVISION 1 03 
HAZARDOUS WASTE MANAGEMENT 

Standards Applicable to Transporters 
of Hazardous Waste by Air or Water 

Purpose and applicability. 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Identification number. 
Immediate action. 
Discharge cleanup. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose and applicability. 

340-103-005 (1) The purpose of this Division is to establish 

standards which apply to persons transporting hazardous waste by air or 

water if the transportation requires a manifest under Division 102. 

(2) Rail and highway transporters must comply with the regulations of 

the Public Utility Commissioner. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-103-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 103, the rules and regulations governing persons who 

transport hazardous waste, prescribed by the United States Environmental 

Protection Agency in Title 40 Code of Federal Regulations, Part 263, and 

amendments thereto promulgated prior to May 1, 1985, are adopted and 

prescribed by the Commission to be observed by all persons subject to ORS 

459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-103-015 When used in 40 CFR Part 263, the following terms shall 

have the meanings given below: 

( 1) "Administrator" means the Department. 

( 2) "Regional Administrator" means the Department. 

(3) "EPA Form 8700-12" means EPA Form 8700-12 as modified by the 

Department. 
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Identification Number. 

340-103-020 In addition to the requirements of 40 CFR 263.11, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned and use a modified EPA registration form and EPA' s 

identification numbering system (Dun and Bradstreet) for transporters who 

register in the future. 

Immediate action. 

340-103-025 In addition to the requirements of 40 CFR 263,30, a 

transporter who has discharged hazardous waste must report the discharge to 

the Oregon Emergency Management Division (800-452-0311). 

Discharge clean up, 

340-103-030 A transporter must clean up any hazardous waste discharge 

that occurs during transportation or take such action as may be required or 

approved by federal, state, or local officials so that the hazardous waste 

discharge no longer presents a hazard to human health or the environment. 

See Division 108 for further requirements. 
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340-1o4-oo5 
340-104-010 

340-104-015 
340-104-020 
340-104-025 
340-104-030 
340-104-035 
340-104-040 
340-104-045 
340-104-050 
340-104-05 5 
340-104-065 
340-104-070 
340-104-075 
340-104-080 
340-104-085 
340-104-090 
340-104-095 
340-104-100 
340-104-105 
340-104-110 
340-104-115 
340-104-120 
340-104-125 

340-104-130 
340-104-135 
340-104-140 

DIVISION 104 
HAZARDOUS WASTE MANAGEMENT 

Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage and Disposal Facilities 

Purpose. 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations, 
Meanings. 
Applicability. 
Imminent hazard action. 
Identification number. 
Required notices, 
Emergency procedures. 
Availability of records. 
Periodic report. 
Unsaturated zone monitoring program. 
Financial assurance for facility closure. 
Financial assurance for post-closure care. 
Liability requirements. 
Use of State-required mechanisms. 
State assumption of responsibility. 
Wording of the instruments, 
Design of tanks. 
Applicability to surface impoundments. 
Closure and post-closure care of surface impoundments. 
Closure and post-closure care of waste piles. 
Food-chain crops, 
Prohibition on land disposal of ignitable wastes, 
Procedure for prohibiting the land disposal of any hazardous 
waste. 
Applicability to incinerators. 
Performance standards for incinerators. 
Closure requirements for waste piles and surface impoundments. 

Authority: ORS Chapters 468, including 468.020; 459, including 
459.440; and 183. 
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Purpose, 

340-104-005 The purpose of this Division is to establish minimum 

State standards which define the acceptable management of hazardous waste. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-104-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 104, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Part 264, and amendments thereto promulgated prior to May 1, 1985, are 

adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-104-025 When used in 40 CFR Part 264, the following terms shall 

have the meanings given below: 

( 1) "EPA" or "Environmental Protection Agency" means the Department. 

(2) "Administrator" means the Department. 

(3) "Regional Administrator• means the Department. 

Applicability. 

340-104-020 (1)(a) The provisions of subsection (1)(b) of this rule 

replace the requirements of 40 CFR 264.1(d), 
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(b) The requirements of this Division apply to a person disposing of 

hazardous waste by means of underground injection subject to a permit 

issued under an Underground Injection Control (UIC) program approved or 

promulgated under the Safe Drinking Water Act only to the following 

extent: 40 CFR 264.11 (identification number), 264.16 (personnel 

training), 264.71 (manifest system), 264.72 (manifest discrepancies), 

264.73(a), (b)(1) and (b)(2) (operating record), 264.75 (periodic report), 

and 264.76 (unmanifested waste report). When abandonment is completed, the 

owner or operator must submit to the Department certification by the owner 

or operator and by an independent registered professional engineer that the 

facility has been closed in a manner that will ensure that plugging and 

abandonment of the well will not allow the movement of fluids either into 

an underground source of drinking water or from one underground source of 

drinking water to another. 

( 2) The provisions of 40 CFR 264 .1 ( f) and 264 .3 are deleted. 

(3) In addition to the requirements of 40 CFR 264.1(g)(8)(iii), any 

person covered by 40 CFR 264.1(g)(8)(iii) shall comply with the applicable 

requirements of Divisions 100 to 108. 

Imminent hazard action, 

340-104-025 (1) The provisions of section (2) of this rule replace the 

provisions of 40 CFR 264.4. 

(2) Notwithstanding any other provisions of these regulations, 

enforcement actions may be brought pursuant to ORS 459.650 to .690. 
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Identification number. 

340-104-030 In addition to the provisions of 40 CFR 264.11, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned, use an amended EPA registration form, and use 

EPA's identification numbering system (Dun and Bradstreet) for owners and 

operators who register in the future. 

Required notices. 

340-104-035 The provisions of 40 CFR 264.12(c) regarding transfers of 

ownership are hereby deleted. 

Emergency procedures. 

340-104-040 (1) In 40 CFR 264.56(d) prior to paragraph (1), the 

phrase "outside the facility" is deleted. 

(2)(a) The requirements of subsection (2)(b) of this rule replace the 

provisions of 40 CFR 264.56(d)(2). 

(b) He must immediately notify either the Department or the Oregon 

Emergency Management Division (using their 24-hour toll-free number 800-452-

0311). 

(3) In addition to the requirements of 40 CFR 264.56(j), the owner or 

operator's report must include: 

(a) The steps taken to prevent a recurrence of the incident; and 

(b) Any changes required in the contingency plan. 
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Availability of records. 

340-104-045 (1) The provisions of 40 CFR 264.74(a) are replaced with 

section ( 2) of this rule. 

(2) All records, including plans, required under this Division must be 

furnished upon request, and made available at all reasonable times for 

inspection, by any officer, employee, or representative of the Department 

as authorized by ORS 459.285. 

Periodic report. 

340-104-050 (1) The provisions of this rule replace the requirements 

of 40 CFR 264.75. 

(2) The owner or operator must prepare and submit an operating report 

to the Department on an approved form. Disposal facility reports are due 

monthly within 45 days after the end of each calendar month, and treatment 

and storage facility reports are due within 45 days after the end of each 

calendar quarter. The report must cover facility activities during the 

previous month or quarter, as appropriate, and must include the following 

information: 

(a) The EPA identification number, name, and address of the facility; 

(b) The period covered by the report; 

(c) For off-site facilities, the EPA identification number of each 

hazardous waste generator from which the facility received a hazardous 

waste during the period; for imported shipments, the report must give the 

name and address of the foreign generator; 

(d) A description and the quantity of each hazardous waste the 

facility received during the period. For off-site facilities, this 
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information must be listed by EPA identification number of each generator; 

(e) The method of treatment, storage, or disposal for each hazardous 

waste; 

( f) (Reserved) 

(g) The most recent closure cost estimate under 40 CFR 264.142, and, 

for disposal facilities, the most recent post-closure cost estimate under 

40 CFR 264.144; and 

(h) A certification signed by the owner or operator of the facility 

or his authorized representative as required by 40 CFR 270.11(b). 

(Comment: The state program is more stringent than the federal 

program in that it requires monthly or quarte~ly operating reports whereas 

the federal program requires a biennial report.) 

Unsaturated zone monitoring program. 

340-104-055 An owner or operator may be required to establish an 

unsaturated zone monitoring program consisting of soil-pore liquid 

monitoring in the zone immediately below a facility to determine whether 

hazardous constituents have migrated out of the facility. The Department 

will approve the components of this program based on a consideration of the 

construction and operation of the facility and the type and amount of waste 

being managed therein. 

Financial assurance for facility closure. 

340-104-065 (1) This rule amends the requirements of 40 CFR 264.143. 

( 2) An owner or operator of a disposal facility must choose the option 

specified in 40 CFR 264.143(a). 
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(3)(a) If an owner or operator uses the trust fund option specified in 

40 CFR 264.143(a) to establish financial assurance for closure of the 

facility, he must also comply with subsection (3)(b) of this rule. 

(b) During the period the current closure cost estimate (CE) exceeds 

the current value of the trust fund (CV), the owner or operator must also 

establish supplemental financial assurance in the amount CE-CV by choosing 

one of the options specified in 40 CFR 264.143(b) to 264.143(f). 

( 4) The phrase ". • • term of the initial permit • • • " in the first 

sentence of 40 CFR 264.143(a)(3) is deleted and replaced with the phrase 

"· •• initial 10 years the facility is permitted under Divisions 105 and 

106 " 

(5) The phrase "· •• in one or more States" in the last sentence of 

40 CFR 264.143(e)(1) is deleted and replaced with the phrase "· •• in 

Oregon." 

(6) The phrase "Except as may be required by 40 CFR 264.143(f)(10)," 

is added to the first sentence of 40 CFR 264.143(f)(1). 

(7) The phrase "An owner or operator that has a parent corporation may 

only meet • • • " replaces the phrase 11 An owner or operator may meet • 

in the first sentence of 40 CFR 264.143(f)(10). 

Financial assurance for post-closure care. 

" 

340-104-070 (1) This rule amends the requirements of 40 CFR 264.145. 

( 2) An owner or operator of a disposal facility must choose the option 

specified in 40 CFR 264.145(a). 

(3) (a) If an owner or operator uses the trust fund option specified in 

40 CFR 264.145(a) to establish financial assurance for post-closure care of 

a facility, he must also comply with subsection (3)(b) of this rule. 

ZRULE. 4 -7-



(b) During the period the current post-closure cost estimate (CE) 

exceeds the current value of the trust fund (CV), the owner or operator 

must also establish supplemental financial assurance in the amount CE-CV by 

choosing one of the options specified in 40 CFR 264.145(b) to 264.145(f), 

(4) The phrase "An owner or operator that has a parent corporation may 

only meet • • • " replaces the phrase "An owner or operator may meet • • • " 

in the first sentence of 40 CFR 26 4 .145 ( f) ( 11). 

Liability requirements. 

340-104-075 (1) This rule amends the requirements of 40 CFR 264.147. 

(2) The phrase "· •• in one or more States" at the end of 40 CFR 

264.147(a)(1)(ii) is deleted and replaced with the phrase " •• in 

Oregon." 

(3) The phrase "· •• in one or more States" at the end of 40 CFR 

264.147(b)(1)(ii) is deleted and replaced with the phrase "· •• in 

Oregon." 

(4) The provisions of 40 CFR 264.147(b)(4) are deleted. 

Use of State-required mechanisms. 

340-104-080 · The provisions of 40 CFR 264.149 are deleted. 

State assumption of responsibility. 

340-104-085 The provisions of 40 CFR 264.150 are deleted. 

Wording of the instruments, 
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340-104-090 (1) This rule amends 40 CFR 264.151. 

(2) When used in 40 CFR 264.151, the references specified in section 

(2) of this rule shall be changed as indicated in this section. 

(a) "The United States Environmental Protection Agency," "The U.S. 

Environmental Protection Agency," or "EPA 11 shall be "the Oregon Department 

of Environmental Quality" (hereinafter called "Department"). 

(b) "The United States Government" shall be "the State of Oregon." 

(c) "The EPA Regional Administrator" shall be "the Department." 

(d) "The appropriate EPA Regional Administrator" shall be "the 

Department." 

(e) 11The Resource Conservation and Recovery Act as amended (RCRA)" or 

"the Resource Conservation and Recovery Act of 1976 (as amended)" shall be 

"Oregon law." 

( f) "Where EPA is not administering the financial requirements of 

Subpart Hof 40 CFR Parts 264 and 265" shall be "other than Oregon." 

Design of tanks. 

340-104-095 (1) Owners and operators of facilities subject to the 

requirements of 40 CFR 264.191 shall also comply with the requirements of 

section ( 2) of this rule. 

(2) For tanks installed after January 1, 1985, tanks and related 

appurtenances, including but not limited to pipes, valves, backflow 

prevention devices, gauges, or pumps within 5 feet of the tank, must have 

secondary containment that: 

(a) Is sufficiently impervious to contain leaks, spills and 

accumulated precipitation until the collected material is detected and 
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removed; 

(b) Has sufficient capacity to hold the entire volume of the largest 

tank; and 

(c) Prevents run-on into the containment system unless there is 

sufficient excess capacity in addition to that required by subsection 

(2)(b) of this rule to contain it. 

(Comment: It is intended that the appurtenance containment return any 

leakage to the main tank containment.) 

Applicability to surface impoundments. 

340-104-100 (1) The provisions of 40 CFR 264.220 are deleted and 

replaced with the requirements of section (2) of this rule. 

(2) The regulations in Subpart K of 40 CFR Part 264 apply to owners 

and operators of facilities that use surface impoundments to treat or 

store hazardous waste, except as 40 CFR 264.1 provides otherwise. 

Closure and post-closure care of surface impoundments. 

340-104-105 (1) The provisions of 40 CFR 264.228(a)(1), (c) and (d) 

are deleted and replaced with the requirements of sections (2), (3) and (4) 

of this rule. 

(2) At closure, the owner or operator must remove or decontaminate all 

waste residues, contaminated containment system components (liners, etc.), 

contaminated subsoils, and structures and equipment contaminated with waste 

and leachate, and manage them as hazardous waste unless 40 CFR 261.3(d) 

applies. 

(Comment: The state program is more stringent than the federal 
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program in that it requires the removal of all wastes, etc., at closure 

whereas the federal program gives the option of closing with wastes left in 

place.) 

(3) If, after removing or decontaminating all residues and making all 

reasonable efforts· to effect removal or decontamination of contaminated 

components, subsoils, structures, and equipment as required in section (2) 

of this rule, the owner or operator finds that not all contaminated 

subsoils can be practicably removed or decontaminated, he must close the 

facility in accordance with the closure requirements of 40 CFR 

264.228(a)(2) and perform post-closure care in accordance with the closure 

and post-closure care requirements of 40 CFR 264.228(b). 

(4)(a) The owner or operator of a surface impoundment that does not 

comply with the liner requirements of 40 CFR 264.221(a) and is not exempt 

from them in accordance with 40 CFR 264.221(b) must: 

(A) Include in the closure plan for the surface impoundment under 

40 CFR 264.112 both a plan for complying with section (2) of this rule and 

a contingency plan.for complying with section (3) of this rule in case not 

all contaminated subsoils can be practicably removed at closure; and 

(B) Prepare a contingent post-closure plan under 40 CFR 264.118 for 

complying with section (3) of this rule in case not all contaminated 

subsoils can be practicably removed at closure. 

(b) The cost estimates calculated under 40 CFR 264.142 and .144 for 

closure and post-closure care of a surface impoundment subject to this 

section must include the cost of complying with the contingent closure plan 

and the contingent post-closure plan. 
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Closure and post-closure care for waste piles. 

340-104-110 The phrase "· •• but are not required to include the 

cost of expected closure under paragraph (a) of this section" at the end of 

40 CFR 264.258(c)(2) is deleted. 

Food-chain crops. 

340-104-115 (1) In 40 CFR 264.276, the term "animal feed crops" is 

substituted for the term "food chain crops." 

(2) The provisions of 40 CFR 264.276(b)(1) are deleted. 

(Comment: The state program is more stringent than the federal 

program in that it does not permit cl'Ops intended for human consumption to 

be grown on a land treatment facility.) 

Prohibition on land disposal of ignitable wastes. 

340-104-120 (1) Except as may be permitted by sections (2) and (3) of 

this rule or by 40 CFR 264.314(b)(1) to .314(b)(4) an owner or operator 

shall not place in a land disposal unit any liquid waste or the free-liquid 

portion of any liquid/solid waste mixture if such mixture contains in 

excess of 20% free liquid, if the waste was initially generated as a liquid 

or as a liquid/solid mixture and is identified as a hazardous waste only 

because it is listed on the basis of or meets the characteristic of 

ignitability (I). 

(Comment: These wastes include but are not limited to those having 

EPA Hazardous Waste Numbers D001, F003, U001, U002, U008, U031, U055, U056, 

U057, U092, U11 0, U112, U113, U117 , U1 24, U1 25, U154, U161 , U171 , U1 86, 
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0213 and 0239.) 

(2) The generator and owner or operator may apply for an exemption 

from section ( 1) of this rule for a specific waste if he can demonstrate 

that: 

(a) The disposal will not pose a threat to public health or the 

environment due to the properties or quantity of the waste, characteristics 

of the landfill, the proposed disposal procedure and other relevant 

circumstances; 

(b) The waste generator has taken all practicable steps to eliminate 

or minimize the generation of the waste and to recover, concentrate or 

render the waste non-hazardous; and 

(c) There is no reasonably available means of beneficial use, reuse, 

recycle, reclamation or treatment. 

(3) Upon receipt of a request for an exemption, the Department shall 

make a tentative determination to approve or deny the request within thirty 

(30) days of receipt. The generator and owner or operator shall have 

thirty (30) days rrom the date of tentative denial to appeal the denial to 

the Department. The Department shall make a final determination within 

ninety (90) days of the original request if a timely appeal has been 

filed. 

(Comment: The intention of this rule is to disallow the landfilling 

of solids formed by soil stabilization of liquids. This rule does not 

pertain to liquids which become mixed with soil or other debris as the 

result of a spill or to lab packs as defined in 40 CFR 264.316.) 
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Procedure for prohibiting the land disposal of any hazardous waste, 

340-104-125 (1) The Department may prohibit the land disposal of any 

hazardous waste if in the Department's judgment there are more 

environmentally sound beneficial use, reuse, recycle, reclamation, 

treatment or disposal options, In making such a judgment, the Department 

shall consider but not be limited to storage, transportation and other 

appropriate risks. 

(2) For wastes identified under section (1) of this rule, the 

Department shall notify any affected generators and land disposal owners or 

operators, in writing, that land disposal of a specified waste is 

prohibited. Such notice shall indicate the specific waste affected by name 

and EPA Hazardous Waste Number, and shall also indicate the alternative 

means of beneficial use, reuse, recycle, reclamation, treatment or disposal 

deemed to be more environmentally sound, The Department shall provide that 

the prohibition is effective for the waste listed in the notice 90 days 

after receipt of notice. The generator or disposal facility shall have 30 

days from receipt of the notice to appeal the prohibition to the 

Department. The Department shall make a final determination within 60 days 

of the original notice if a timely appeal has been filed, 

Applicability to incinerators. 

340-104-130 The provisions of 40 CFR 264.340(d) are deleted, 

(Comment: The Department may require the owner or operator to obtain 

an Air Contaminant Discharge Permit and such permit may establish standards 

more stringent than required under Subpart O of 40 CFR Part 264.) 
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Performance standards. 

340-104-135 The provisions of 40 CFR 264.343(d) are deleted. 

Closure requirements for waste piles and surface impoundments. 

340-104-140 Owners or operators of surface impoundment or waste pile 

facilities which close according to 340-104-105(3) or 40 CFR 264.258(b) 

shall comply with the requirements of rule 340-105-021 regarding conveyance 

of deed to the State of Oregon, 
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340-105-005 
340-105-010 

340-105-015 
340-105-020 
340-105-021 
340-105-025 
340-105-030 
340-105-035 
340-105-040 
340-105-045 
340-105-050 
340-105-055 
340-105-060 
340-105-065 

340-105-070 
340-105-075 
340-105-080 
340-105-085 
340-105-090 
340-105-095 
340-105-100 

340-105-110 
340-105-115 

Purpose. 

DIVISION 1 05 
HAZARDOUS WASTE MANAGEMENT 

Management Facility Permits 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Applicability. 
Disposal facility permit requirements. 
Considerations under Federal law. 
Permit transfers. 
State program reporting. 
General application requirements. 
Requirements applicable to existing management facilities. 
Confidentiality of information. 
Contents of Part A of the permit application. 
Contents of Part B. 
Specific Part B information requirements for land treatment 
facilities. 
Specific Part B information requirements for landfills. 
Conditions applicable to all permits. 
Major modification or revocation and reissuance of permits. 
Minor modifications of permits. 
Continuation of expiring permits. 
Emergency permits. 
Letter of authorization for small-quantity management 
facilities. 
Permit fees. 
Interim status. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-105-005 The purpose of this Division is to establish basic 

p~rmitting requirements, such as application requirements, standard permit 

conditions, and monitoring and reporting requirements. These regulations 

are part of a regulatory scheme implementing Oregon's hazardous waste 

management program set forth in ORS Chapter 459 and OAR Chapter 340, 

Divisions 100 to 108. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-105-010 Except as otherwise modified or specified by OAR 

Chapter 340, .Division 105, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Parts 270 and 265, and amendments thereto promulgated prior to May 1, 1985, 

are adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 

Meanings. 

340-105-015 When used in 40 CFR Parts 265 or 270, the following terms 

shall have the meanings set forth below: 

( 1) "RCRA n or "Resource Conservation and Recover Act, n when used to 

refer to a federal law, means Oregon law. 

( 2) "RCRA permit" means Oregon hazardous waste management permit. 

(3) "Director• means the Department, except it shall mean the 
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Commission when the context relates to a matter solely within the authority 

of the Commission. 

(4) "Administrator• means the Department. 

( 5) •Regional Administrator" means the Department. 

Applicability. 

340-105-020 (1) The provisions of this rule replace the contents of 

40 CFR 270.1(a), 270.1(b) and 270.1(c) prior to paragraph (c)(1). 

(2)(a) Technical regulations. The hazardous waste permit program has 

separate additional regulations that contain technical requirements. These 

separate regulations are used by the Department to determine what 

requirements must be placed in permits if they are issued. These separate 

regulations are located in Division 104 of this Chapter. 

(Comment: Although the permit applicant or permittee will interface 

primarily with the Department as is indicated by these rules, hazardous 

waste disposal facility permits are technically issued by the Environmental 

Quality Commission while hazardous waste storage and treatment facility 

permits are issued by the Department.) 

(b) Applicability. The state hazardous waste program requires a 

permit for the •treatment,• •storage• or "disposal• of any •hazardous 

waste• as identified or listed in Division 101 of this Chapter. The terms 

•treatment, n "storage, n "disposal• and "hazardous waste• are defined in 

rule 340-100-030. Owners and operators of hazardous waste management units 

must have permits during the active life (including the closure period) of 

the unit, and, for any unit which closes after the effective date of these 

rules, during any post-closure care period required under 40 CFR 264.117 

and during any compliance period specified under 40 CFR 264.96, including 
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any extension of the compliance period under 40 CFR 264 .96( c). 

Disposal facility permit requirements. 

340-105-021 Persons required to obtain a landfill operating or post

closure permit must deed to the State all that portion of the facility in 

or upon which hazardous wastes are disposed. If the State is required to 

pay the permittee just compensation for the real property deeded to it, the 

permittee shall pay the State annually a fee in an amount determined by the 

Department to be sufficient to make such real property self-supporting and 

self-liquidating. The Department shall lease-back the property to the 

permittee to ena.ble the permittee to comply with all requirements of the 

permit. 

Considerations under Federal law. 

340-105-025 The provisions of 40 CFR 270.3 are deleted. 

Permit transfers. 

340-105-030 (1) A permit is personal to the permittee and is non

transferrable. 

(2) The provisions of 40 CFR 270.40 are deleted. 

State program reporting. 

340-105-035 The provisions of 40 CFR 270.5 are deleted. 
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General application requirements. 

340-105-040 (1) The requirements of this rule replace the provisions 

of 40 CFR 270.10(e) to 270.10(i). 

(2) Existing management facilities. (a) Owners and operators of 

existing hazardous waste management facilities that do not have a permit 

must submit a Part A permit application to the Department within thirty 

days after the effective date of statutory or regulatory changes under 

Oregon law that render the facility subject to the requirement to have a 

permit. 

(b) The Department may at any time require the owner or operator of an 

existing management facility to submit Part B of their permit application. 

The owner or operator shall be allowed at least six months from the date of 

request to submit Part B of the application. Any owner or operator of an 

existing management facility may voluntarily submit Part B of the 

application at any time. 

(c) An owner or operator that has not submitted an acceptable Part A 

permit application, or an acceptable Part B permit application when 

required to do so, or does not operate in compliance with the regulations 

of 40 CFR Part 265, as required by rule 340-105-045, shall be subject to 

Department enforcement action including termination of the facility's 

operation. 

(d) If an owner or operator of an existing management facility has 

filed a Part A permit application but has not yet filed a Part B permit 

application, the owner or operator shall file an amended Part A 

application: 

(A) No later than 15 days after the effective date of the adoption of 

rules listing or designating wastes as hazardous if the facility is 
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treating, storing or disposing of any of those newly listed or designated 

wastes; or 

(B) Prior to any of the following actions at the facility: 

(i) Treatment, storage or disposal of a new hazardous waste not 

previously identified in Part A of the permit application; 

(ii) Increases in the design capacity of processes used at a facility. 

The owner or operator must submit a justification explaining the need for 

the increase based on the lack of available treatment, storage or disposal 

capacity at other hazardous waste management facilities, and receive 

Department approval before making such increase. 

(iii) Changes in the processes for the treatment, storage or disposal 

of hazardous waste. The owner or operator must submit a justification 

explaining that the change is needed because: 

(I) It is necessary to prevent a threat to human health or the 

environment because of an emergency situation, or-

(II) It is necessary to comply with the requirements of Divisions 100 

to 108. 

The owner or operator must receive Department approval before making such 

change. 

(iv) Changes in the ownership or operational control of a facility. 

The new owner or operator must submit a revised Part A permit application 

no later than 90 days prior to the scheduled change. When a transfer of 

ownership or operational control of a facility occurs, the old owner or 

operator shall comply with the requirements of Subpart H of 40 CFR Part 265 

(financial requirements), until the Department has released him in writing. 

The Department shall not release the old owner or operator until the new 

owner or operator has demonstrated to the Department that he is complying 

with that Subpart. All other duties required by these rules are 
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transferred effective immediately upon the date of the change of ownership 

or operational control of the facility. 

(e) In no event shall changes which amount to reconstruction of the 

facility be made to an existing hazardous waste management facility which 

has not been issued an effective RCRA permit. Reconstruction occurs when 

the capital investment in the changes to the facility exceeds fifty percent 

of the capital cost of a comparable, entirely new hazardous waste 

management facility. 

(3) New management facilities. (a) No person shall begin physical 

construction of a new management facility without having submitted Part A 

and Part B of the permit application and having received a finally 

effective hazardous waste permit. 

(b) An application for a permit for a new management facility 

(including both Part A and Part B) may be filed with the Department any 

time after promulgation of those standards in Division 104 applicable to 

such facility. All applications must be submitted at least 180 days before 

physical construction is expected to commence. 

(4) Reapplication. Any management facility with an effective permit 

shall submit a new application at least 180 days before the expiration date 

of the effective permit, unless permission for a later date has been 

granted by the Department. (The Department shall not grant permission for 

applications to be submitted later than the expiration date of the existing 

permit.) 

(5) Recordkeeping. Applicants shall keep records of all data used to 

complete permit applications and any supplemental information submitted 

under 40 CFR 270.10(d), 270.13, 270.14 through 270.21 for a period of at 

least 3 years from the date the application is signed. 
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Requirements applicable to existing management facilities, 

340-105-045 (1) An owner or operator of an existing management 

facility that has not been issued a management facility permit shall 

comply with the regulations of 40 CFR Part 265 until final administrative 

disposition of a permit is made. 

(2) After September 1, 1985, and until final administrative 

disposition of a permit under these rules is made, an owner or operator of 

a management facility that has received a State-issued non-RCRA permit 

shall comply with the regulations of 40 CFR Part 265 in those instances 

where a regulation exists and with the conditions of the permit in those 

instances where a regulation does not exist. 

(3) After final administrative disposition of a permit is made, a 

management facility shall not treat, store or dispose of hazardous waste 

without a permit issued in accordance with Divisions 100 to 106. 

Confidentiality of information. 

340-105-050 (1) The provisions of this rule replace the contents of 

40 CFR 270.12. 

( 2) in accordance with ORS 192 ,500 and 459 .460, any information 

submitted to the Department pursuant to these regulations may be claimed as 

confidential by the submitter. Any such claim must be asserted at the time 

of submission by stamping the words "confidential business information, " or 

the equivalent, on each page containing such information. If no claim is 

made at the time of submission, the Department may make the information 

available to the public without further notice. If a claim is asserted, 

the information will be treated in accordance with the procedures in ORS 
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192.500 and 459.460. 

(Comment: Any information stamped confidential must be accompanied by 

an explanation as to why it should be so considered under the criteria of 

ORS 192.500 and 459.460. The Department believes that very little, if any, 

information in an application w~ll meet the criteria.) 

(3) Claims of confidentiality for the name and address of any permit 

applicant or permittee will be denied. 

(4) Any information submitted to the Department shall be available to 

the Environmental Protection Agency upon request. If the information has 

been submitted under a claim of confidentiality, the Department shall make 

that claim of confidentiality to the Environmental Protection Agency for 

the requested information. The federal agency shall treat the information 

that is subject to the confidentiality claim as confidential in accordance 

with applicable federal law. 

Contents of Part A of the permit application. 

340-105-055 In addition to the requirements of 40 CFR 270.13, Part A 

of the permit application shall include a statement of compatibility with 

the acknowledged local comprehensive plan and zoning requirements or the 

Land Conservation and Development Commission's Statewide Planning Goals. 

Contents of Part B. 

340-105-014 In addition to the information required by 40 CFR 270.14, 

Part B of the permit application shall include other information pertinent 

to the facility as may be requested by the Department. 
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Specific Part B information requirements for land treatment facilities. 

340-105-065 The requirements of 40 CFR 270.2o(d) and (e) are 

applicable to animal feed crops. 

(Comment: The Department !foes not allow food-chain crops to be grown 

in or on the treatment zone of a hazardous waste land treatment unit.) 

Specific Part B information requirements for landfills. 

340-105-070 In addition to the information required by 40 CFR 270.21, 

the following additional information shall be submitted in a Part B 

application: 

(1) A detailed report with supporting information justifying the need 

for the landfill as proposed; and 

(2) An eJcplanation of how the requirem'7nts of rule 340-104-120 will 

be complied with after January 1, 1985. 

Conditions applicable to all permits. 

340-105-075 (1) The phrase "• •• the appropriate Act ••• • in the 

second sentence of 40 CFR 270,3o(a) is deleted and replaced with the phrase 

". • ORS Chapter 45 9 and OAR Chapter 340 • • • 11 

(2) The provisions of 40 CFR 270.30(1)(2)(ii)(B) are deleted. 

(3)(a) The provisions of 40 CFR 270.30(1)(3) are deleted and replaced 

with subsection (3)(b) of this rule. 

(b) Transfers. The permit is personal to the permittee and is non

transferable. 

(4)(a) The provisions of 40 CFR 270.30(1)(6)(1) preceding 
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270.30(1)(6)(1)(&) and (B) are deleted and replaced with subsection (4)(b) 

of this rule. 

(b) Immediate reporting. The permittee shall immediately report any 

noncompliance which may endanger health or the environment as soon as he 

becomes aware of the circumstances, including: 

(5)(a) The provision of 40 CFR 270.30(1)(9) is deleted and replaced 

with subsection (5)(b) of this rule. 

(b) Periodic report. A periodic report must be submitted cove!'ing 

facility activities on an appropriate schedule (see rule 340-104-050). 

Major modifications or revocation and reissuance of permits. 

340-105-080 (1) The sentence "If cause does not exist under this 

section or 40 CFR 270.42, the Director shall not modify or revoke and 

reissue the permit• in the first paragraph of 40 CFR 270.41 is deleted. 

(2)(a) The provision of 40 CFR 270.41(a) preceding paragraph (a)(1) 

is deleted and replaced with subsection (2)(b) of this rule. 

(b) Causes for modification or revocation and reissuance, The 

following are causes to modify or, alternatively, revoke and reissue a 

permit: 

(3)(a) The provisions of 40 CFR 270.41(a)(3) are deleted and replaced 

with subsection (3)(b) of this rule. 

(b) New regulations. The standards or regulations on which the permit 

was based have been changed by promulgation of amended standards or 

regulations or by judicial decision after the permit was issued. 

(4) The provision of 40 CFR 270.41(b)(2) is deleted. 
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Minor modiffoa tions of permits. 

340-105-085 The provisions of 40 CFR 270.42(d) are deleted. 

Continuation of expiring permit_s. 

340-105-090 (1) The provisions of 40 CFR 270.51 are deleted and 

replaced with sections (2) and (3) of this rule. 

(2) The conditions of an expired permit continue in force until the 

effective date of a new permit if: 

(a) The permittee has submitted a timely application under 40 CFR 

270.14 and the applicable sections in 40 CFR 270.15 to 270.29 which is a 

complete (under 40 CFR 270.10(c)) application for a new permit; and 

(b) The Department through no fault of the permittee, does not issue a 

new permit with an effective date under 40 CFR 124.15 on or before the 

expiration date of the previous permit (for example, when issuance is 

impractical due to time or resource constraints). 

(3) Effect. Permits continued under this rule remain fully effective 

and enforceable. 

Emergency permits. 

340-105-095 (1) The provisions of 40 CFR 270.61(b)(4) are deleted and 

replaced with section (2) of this rule. 

(2) May be suspended or renewal refused by the Department at any time 

without prior hearing if it finds a serious danger to the public health, 

safety or the environment and sets forth specific reasons for such 

findings; 
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Letter of authorization for small-quantity management facilities. 

340-105-100 (1) Except as indicated in section (3) of this rule, 

owners or operators of off-site ,facilities that treat or store more than 

200 pounds of hazardous waste per calendar month must obtain a letter of 

authorization from the Department if such waste is obtained only from 

small-quantity generators. 

(2) The letter of authorization: 

(a) Shall be written; 

(b) Shall not exceed 5 years in duration; 

(c) Shall clearly specify the hazardous wastes to be received, the 

treatment process, and the disposal of all hazardous products generated by 

that process; 

(d) May require the operator to obtain Department approval prior to 

receipt of each specific waste; 

(e) May require the operator to demonstrate that, due to the type and 

quantity of waste, its operation and other relevant factors, the facility 

is not likely to endanger public health or the environment; 

(f) May be suspended or revoked at any time if it is determined that 

such action is appropriate to protect public health or the environment; and 

(g) May include any applicable requirements of Division 1011. 

(3) The Department may require the owner or operator to obtain a 

hazardous waste permit if it determines that operation of the facility may 

endanger public health or the environment. 
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Permit fees, 

340-105-110 (1) Beginning July 1, 1984, each person required to have 

a hazardous waste storage, treatment or disposal permit (management 

facility permit) shall be subj e,ct to a three-part fee consisting of a 

filing fee, an application processing fee and an annual compliance 

determination fee as listed in Table 1 of this Division, The amount equal 

to the filing fee, application processing fee and the first year's annual 

compliance determination fee shall be submitted as a required part of any 

application for a new permit. The amount equal to the filing fee and 

application processing fee shall be submitted as a required part of any 

application for renewal or modification of an existing permit. 

( 2) As used in this rule, the following definitions shall apply: 

(a) The term management facility includes, but is not limited to: 

(A) Hazardous waste storage facility; 

(B) Hazardous waste treatment facility; and 

(C) Hazardous waste disposal facility. 

(b) The term hazardous wastes includes any residue or hazardous 

wastes as defined in Division 101 handled under the authority of a 

management facility permit. 

(c) The term license and permit shall mean the same thing and will be 

referred to in this rule as permit. 

(3) The annual compliance determination fee shall be paid for each 

year a management facility is in operation and, in the case of a disposal 

facility, for each year that post-closure care is required. The fee period 

shall be the state•s fiscal year (July 1 through June 30) and shall be paid 

annually by July 1. Any annual compliance determination fee submitted as 

part of an application for a new permit shall apply to the fiscal year the 
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permitted management facility is put into operation. For the first year's 

operation, the full fee shall apply if the management facility is placed 

into operation on or before April 1. Any new management facHity placed 

into operation after April 1 shall not owe a compliance determination fee 

until July 1 of the following y~ar. The Director may alter the due date 

for the annual compliance determination fee upon receipt of a justifiable 

request from a permittee. 

(4) For the purpose of determining appropriate fees, each management 

facility shall be assigned to a category in Table 1 of this Division based 

upon the amount of hazardous waste received and upon the complexity of each 

management facility. Each management facility which falls into more than 

one category shall pay whichever fee is higher. The Department shall 

assign a storage and treatment facility to a category on the basis of 

design capacity of the facility. The Department shall assign a new 

disposal facility to a category on the basis of estimated annual cubic feet 

of hazardous waste to be received and an existing disposal facility on the 

basis of average annual cubic feet of hazardous waste received during the 

previous three calendar years. 

(5) Where more than one management facility exists on a single site, 

in addition to the compliance determination fee required by rules 340-105-

110(3) and (4), a flat fee of $250 shall be assessed for each additional 

management facility. 

(6) Modifications of existing, unexpired permits which are instituted 

by the Department due to changing conditions or standards, receipt of 

additional information or any other reason pursuant to applicable statutes 

and do not require re-filing or review of an application or plans and 

specifications shall not require submission of the filing fee or the 

application processing fee. 
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(7) Upon the Department accepting an application for filing, the 

filing fee shall be nonrefundable. 

(8) The application processi.ng fee, except for disposal permits, may 

be refunded in whole or in part when submitted with an application if 

either of the following conditipns exist: 

(a) The Department determines that no permit will be required. 

(b) The applicant withdraws the application before the Department has 

approved or denied the application. 

(9) The annual compliance determination fee may be refunded in whole 

or in part when submitted with a new permit application if either of the 

following conditions exist: 

(a) The Department denies the application. 

(b) The permittee does not proceed to construct and operate the 

permitted facility. 

(10) All fees shall be made payable to the Department of Environmental 

Quality. 

Table 1: Fee Schedule 

(1) Filing Fee. A filing fee of $50 shall accompany each application 

for issuance, renewal or modification of a hazardous waste management 

facility permit. This fee is nonrefundable and is in addition to any 

application processing fee or annual compliance determination fee which 

might be imposed. 

(2) Application Processing Fee. An application processing fee varying 

between $25 and $5,000 shall be submitted with each application. The 

amount of the fee shall depend on the type of facility and the required 

action as follows: 
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(a) A new facility (including substantial expansion cf an existing 

facility: 

(b) 

(c) 

ZRULE. 5 

(A) Storage facility . . . . . 
( B) Treatment facility - Recycling 

(C) Treatment facilHy - other than 

incineraUon • • . . • . • . . 
(D) Treatment facility - incineration 

(E) Disposal facility . • . . • • 

(F) Disposal facility - post closure 

Permit Renewal: 

(A) Storage facility • • . • . . . 
( B) Treatment facility - recycling 

(C) Treatment facility - other than 

incineration • . . • • • . • • 

(D) Treatment facility - incineration 

(E) Disposal facility • • • . . • 

{F) Disposal facility - post closure 

• 

• 

• • 

• 

$ 150 

150 

250 

500 

5,000 

2,500 

50 

50 

75 

175 

5,000 

800 

Permit Modification - Changes to Performance/Technical 

(A) Storage facility • . . • • . 50 

( B) Treatment facility - recycling 50 

(C) Treatment facility - other than 

incineration • . . . . . 75 

(D) Treatment facility - incineration . • 175 

(E) Disposal facility . . . . 1,750 

(F) Disposal facility - post closure 800 

-17-
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(d) Permit Modification - All Other Changes not Covered by (2)(c): 

All categories . . . . . . . . . 25 

(e) Permit Modifications - Department Initiated • no fee 

(3) Annual Compliance Determination Fee, (In any case where a 

facility fits into more than one category, the permittee shall pay only the 

highest fee) : 

(a) Storage facility: 

(A) 5-55 gallon drums or 250 gallons 

total or 2,000 pounds . . . . . . 250 

( B) 5 to 250 - 55 gallon drums or 250 

to 10,000 gallons total or 2,000 

to 80,000 pounds • . . • • • • . • • . 1,000 

(C) >250 - 55 gallon drums or >10,000 

gallons total or >80 ,000 pounds • . . . 2,500 

(b) Treatment Facility: 

(A) <25 gallons/hour or 50,000 gallon/day 

or 6,ooo pounds/day • • • • • • • • . 250 

(B) 25-200 gallons/hour or 50,JOO to 

500,000 gallons/day or 6,000 to 

60,000 pounds/day . . • . . • . 1,000 

(C) >200 gallons/hour or >500,000 

gallons/day or >60,000 pounds/day • . . 2,500 
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(c) Disposal Facility: 

(A) <750,000 cubic feet/year or 

<37,500 tons/year 

(B) 750,000 to 2,500,000 cubic feet/year 

or 37,500 to 125,000 tons/year . . . 
(C) >2,500,000 cubic feet/year or 

•. $ 50,000 

•• 100,000 

>125,000 tons/year • • • • • •••• 150,000 

(d) Disposal Facility - Post Closure: 

All categories . . . . . . . . . . . . . 5,000 

Interim status. 

340-105-115 The provisions of 40 CFR 270.70 to 270.73, pertaining to 

interim status, are not included in the Stat~•s hazardous waste managment 

program. 

(Comment: State requirements applicable to existing hazardous waste 

management facilities are identified in rules 340-105-040 and -045 and 

include provisions analogous to those of 40 CFR 270.72.) 
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340-106-005 
340-106-01 0 

340-106-015 
340-106-020 
340-106-025 

340-106-030 
340-106-035 

340-106-040 
340-106-045 

Purpose. 

DIVISION 1 06 
HAZARDOUS WASTE Mll:NAGEMENT 

Permitting Procedures 

Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Meanings. 
Requirements not applicable. 
Recommendations by State agencies on waste disposal facility 
applications. 
Application review. 
Modification, revocation and reissuance, or termination of 
permits. 
Draft permits. 
Public hearings on disposal facility draft permits. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpose. 

340-106-005 The purpose of this Division is to establish the 

procedures for issuing, modifying, revoking and reissuing, or terminating 

all hazardous waste permits other than hazardous waste emergency permits 

and hazardous waste permits by rule. 

(Comment: Although the permit applicant or permittee will interface 

primarily with the Department as is indicated by these rules, hazardous 

waste disposal facility permits are issued by the Environmental Quality 

Commission while hazardous waste storage and treatment facility permits are 

issued by the Department.) 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-106-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 106, the rules and regulations governing permitting 

procedures for hazardous waste management facilities, prescribed by the 

United States Environmental Protection Agency in Title 40 Code of Federal 

Regulations, Part 124, Subpart A, and amendments thereto promulgated prior 

to May 1, 1985, are adopted and prescribed by the Commission to be 

observed by all persons subject to ORS 459.410 to 459.450, and 459.460 to 

459.695. 

(Comment: 40 CFR Part 124 includes requirements applicable to several 

programs, including UIC, NPDES, 404, etc. Only the proyisions of 40 CFR 

Part 124 Subpart A which are applicable to hazardous waste or "RCRA11 

permits are being adopted by the Commission. as modified by Division 106.l 

ZRULE,6 -2-



Meanings. 

340-106-015 (1) When used in 40 CFR Part 124, Subpart A, the 

following terms shall have the meanings set forth below: 

(a) "Director" or "Regional Administrator• means: 

(A) The Department when used in 40 CFR 124.3; or 

(B) The •permitting body,• as defined in section (2) of this rule, 

when used in 40 CFR 124.5, 124.6, 124.8, 124.10, 124.12, 124.14, 124.15 and 

124.17. 

(b) "RCRA permit• means hazardous waste management facility permit. 

( 2) The term "permitting body• when used as specified in paragraph 

(1)(a)(B) of this rule, means: 

(a) The Department of Environmental Quality, when the activity or 

·action pertains to hazardous waste storage or treatment facility permits; or 

(b) The Environmental Quality Commission, when the activity or action 

pertains to hazardous waste disposal facility permits. 

Requirements not applicable. 

340-106-020 The provisions of 40 CFR 124.1, 124.4, 124.9, 124.11(e), 

124.13, 124.14(c), 124.15(b), 124.16, 124.17(b), 124.18, 124.19, 124.20 and 

124.21 are deleted and not part of Division 106. 

Recommendations by State agencies on waste disposal facility applications. 

340-106-025 (1) In addition to the requirements of 40 CFR 124.3, the 

provisions of section (2) of this rule shall be followed. 

(2) The Commission shall cause copies of disposal site applications to 
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be sent to affected state agencies, including the Health Division, the 

Public Utility Commissioner, the State Fish and Wildlife Commission and the 

Water Resources Director. Each agency shall respond by making a 

recommendation as to whether the permit should be granted. If the Health 

Division recommends against granting the permit, the permit must be 

denied. Recommendation from other agencies shall be considered as evidence 

in determining whether to issue the permit. 

Application review. 

340-106-030 The requirements of 40 CFR 124.3 are amended as specified 

by sections (1), (2) and (3) of this rule. 

(1) Each application from either an existing or new hazardous waste 

management facility for a permit will be reviewed for completeness by the 

Department within 60 days of its receipt. 

(2) If an applicant fails or refuses to correct deficiencies in the 

application, the permit may be denied and appropriate enforcement actions 

may be taken. 

(3) The provisions of 40 CFR 124.3(g) are deleted. 

Modification, revocation and reissuance, or termination of permits. 

340-106-035 (1) The provisions of 40 CFR 124.5(b) are deleted and 

replaced with subsections (1)(a), (b) and (c) of this rule. 

(a) If the permitting body decides the request is not justified, it 

shall send the requester a brief written response giving a reason for the 

decision. Denials of requests for modification, revocation and reissuance, 

or termination are not subject to public notice, comment or hearings. 
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(b) Denials by the Department may be appealed to the Commission by a 

letter briefly setting forth the relevant facts. The Commission may direct 

the Department to begin modification, revocation and reissuance, or 

termination proceedings under 40 CFR 124.5(c). The appeal shall be 

considered denied if the Commission takes no action on the letter within 60 

days after receiving it. This appeal is a prerequisite to seeking judicial 

review of Department action in denying a request for modification, 

revocation and reissuance, or termination. 

(c) Denials by the Commission are subject to judicial review under ORS 

183.480. 

(2) The provisions of 40 CFR 124.5(e), (f) and (g) are deleted. 

Draft permits. 

340-106-040 The requirements of 40 CFR 124.6(e) are modified by 

deleting the sentence "For RCRA, UIC or.PSD permits, ••• under 124.74." 

Public hearings on disposal facility draft permits. 

340-106-045 In addition to the provisions of 40 CFR 124.12, the 

requirements of sections (1) and (2) of this rule are applicable to 

hazardous waste disposal facilities. 

(1) The Commission shall conduct a public hearing in the county or 

counties where a proposed hazardous waste disposal site is located and may 

conduct hearings at such other places as the Department considers suitable. 

At the hearing, the applicant may present the application and the public 

may appear or be represented in support of or in opposition to the 

application. 
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(2)(a) Prior to holding hearings on a hazardous waste disposal site 

license application, the Commission shall cause notice to be given in the 

county or counties where the proposed site is located in a manner 

reasonably calculated to notify interested and affected persons of the 

license application. 

(bl. The notice shall contain information regarding the approximate 

location of the site and the type and amount of materials intended for 

disposal at such site, and shall fix a time and place for a public hearing. 

In addition, the notice shall contain a statement that any person 

interested in or affected by the proposed site shall have opportunity to 

testify at the hearing. 
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340-107-005 
340-107-01 0 

DIVISION 1 07 
HAZARDOUS WASTE MANAGEMENT 

Standards for the Management of 
Specific Hazardous Wastes and Specific Types 

of Hazardous Waste Management Facilities 

Purpose. 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 

Authority: ORS Chapter 468, including 468.020; 459, including 
459.440; and 183. 
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Purpose. 

340-107-005 The purpose of this Division is to establish requirements 

for persons managing specific hazardous wastes which are recycled (known as 

"recyclable materials") in specific manners. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-107-010 Except as otherwise modified or specified by OAR 

Chapter 340, Division 107, the rules and regulations governing the 

management of hazardous waste, prescribed by the United States 

Environmental Protection Agency in Title 40 Code of Federal Regulations, 

Part 266, and amendments thereto promulgated prior to May 1, 1985, are 

adopted and prescribed by the Commission to be observed by all persons 

subject to ORS 459.410 to 459.450, and 459.460 to 459.695. 
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Subdivision A: General 

DIVISION 108 
HAZARDOUS WASTE MANAGEMENT 

Spills and Other Incidents 

340-108-001 Purpose and applicability., 
340-108-002 Definitions. 

Subdivision B: Liability 

340-108-010 Liability. 

Subdivision C: Required Action 

340-108-020 
340-108-021 

Emergency action, reporting. 
Cleanup report. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Subdivision A: General 

Purpose and applicability. 

340-108-001 (1) The purpose of this Division is to specify the 

emergency procedures required to respond to a spill or other incident 

involving a hazardous waste or hazardous substance. 

(2) The regulations of this Division apply to all persons whose 

actions cause or allow to be caused a hazardous waste or hazardous 

substance spill or other incident; except that 

(3) Spills and other incidents occurring on the site of a generator 

who accumulates hazardous waste or in a hazardous waste treatment, storage 

or disposal facility shall be managed in accordance with the contingency 

plan [prepared in accordance with Subdivision D of Division 104] 

and emergency procedures requirements of Subpart D of 40 CFR 265. 

(4) Oil spilled in an area that may allow it to reach any waters of 

the state shall also be managed in accordance with ORS Chapter 468 and OAR 

Chapter 340, Division 47. 

Definitions. 

340-108-002 As used in this Division unless otherwise specified: 

"Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking or placing of any hazardous waste or hazardous substance 

into or on any land or water so that the hazardous waste or hazardous 

substance or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any waters of the State. 

"Hazardous substance" means any substance intended for use which 
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may also be identified as hazardous pursuant to Division 101. 

"Hazardous waste" means a hazardous waste as defined in rule 

340-101[-003].=.Ql.5.. 

"Oil" means oil, including gasoline, crude oil, fuel oil, diesel 

oil, lubricating oil, sludge, oil refuse and any other petroleum related 

product. 

"Other incident" includes but is not limited to the actual or 

imminent possibility of a dangerous uncontrolled reaction, the release of 

leachate, noxious gases or odors, fires, explosion or other disposal which 

may endanger public health or the environment. 

"Modified Spill Prevention Control and Countermeasure (SPCC) Plan• 

means the plan to prevent the spill of oil from a non-transportation

related facility that has been modified to include those hazardous 

substances and hazardous wastes handled at the facility. 

"Spill" means unauthorized disposal. 

"Waters of the state" means lakes, bays, ponds, impounding reservoirs, 

springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, 

canals, the Pacific Ocean within the territorial limits of the State of 

Oregon and all other bodies of surface or underground waters, natural or 

artificial, inland or coastal, fresh or salt, public or private (except 

those private waters which do not combine or effect a junction with natural 

surface or underground waters), which are wholly or partially within or 

bordering the state or within its jurisdiction. 
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Subdivision B: Liability 

Liability. 

340-108-010 (1) Any person having the care, custody or control of a 

hazardous waste or a hazardous substance, who causes or permits the 

disposal of that waste or substance in violation of law or otherwise than 

as reasonably intended for normal use or handling of such waste or 

substance, including but not limited to spills or other incidents, shall be 

liable for the damages to person or property, public or private, caused by 

the disposal. 

(2) It shall be the obligation of such person to collect, remove or 

treat the waste or substance immediately, subject. to the requirements of 

Divisions 100 to 108 and such direction as the Department may give. 

(Comment: [Rule 340-105-001(2)(c)] 40 CFR 264.Hgl states that a 

perm~t is not required for treatment or containment activities taken during 

immediate response to a spill or other incident.) 

(3) If such person fails to collect, remove or treat the waste or 

substance when under an obligation to do so, the Department will take 

action as is necessary to collect, remove or treat the waste or substance. 

(4) The Department will keep a record of all necessary expenses 

incurred in carrying out any cleanup projects or activities, including 

reasonable charges for services performed and equipment and materials 

utilized. 

(5) Any person who fails to collect, remove or treat the waste or 

substance immediately, when under an obligation to do so, shall be 

responsible for the necessary expenses incurred by the State in carrying 

out a cleanup project or activity authorized by the Department. 
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(6) If the amount of state-incurred expenses are not paid to the 

Department within 15 days after receipt of notice that expenses are due and 

owing, the Attorney General, at the request of the Department, shall bring 

an action in the name of the State of Oregon in any court of competent 

jurisdiction to recover the amount specified in the final order of the 

Department. 
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Subdivision C: Required Action 

Emergency action, reporting. 

340-108-020 In the event of a spill or other incident, the person 

having the care, custody, or control of the hazardous waste or hazardous 

substance shall take the following actions, as appropriate: 

(1) Immediately implement the site modified SPCC plan or other 

applicable contingency plan. 

(Comment: Generators [storing] accumulating hazardous waste for less 

than 90 days are required to have a contingency plan prepared in accordance 

with [rule 340-102-034] 40 CFR 262.34.) 

(2) If a contingency plan is not otherwise required [or available] 

by Divisions 100 to 110, immediately take the following actions in the 

order listed: 

(a) Activate alarms or otherwise warn persons in the immediate area; 

(b) Undertake every reasonable method to contain the hazardous 

substance or hazardous waste; 

(c)(A) Report the spill or other incident to the Oregon Emergency 

Management Division (telephone 800-452-0311) if'' the amount of hazardous 

waste or hazardous substance exceeds the following reportable quantity (in 

the event a substance or waste falls into more than one category, the lower 

quantity shall be reported): 

Substance or 
Waste Type 

Ignitable, [rule 340-101-021] 
Corrosive, [rule 340-101-022] 
Reactive, [rule 340-101-023] 
EP Toxic, [rule 340-101-024] 
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40 CFR 261.21 
40 CFR 261 .22 

40 CFR 261.23 
40 CFR 261.24 

-6-

Reportable 
Quantity (pol!lll!.§1 

200 
200 
200 

10 



Listed, [rule 340-101-031 and -032] 10 
40 CFR 261.31 and .32 

Listed, [rule 340-101-033(1)(a) and (2)(a)] 2 
40 CFR .;261 , 33 ( e.l 

Listed, [rule 340-101-033(1)(b), (2)(b) and (3)(a)] 10 
~Q CFR 261.33(fl 

Listed, rule 340-101-040 10 
Pesticide, rule 340-101-[034] _Q!!5_ 10 
PCB, rule 340-110-001(2) 10 

(Comment: 11 Igni table" includes the DOT classifications 

"Flammable," "Oxidizer," and some "Combustible.") 

(B) Transporters must report spills of any quantity that occur during 

transportation. Transporters must also report spills or other incidents to 

the National Response Center (800-424-8802) as required by 49 CFR 171.15, 

and, if a water transporter, as required by 33 CFR 153.203; 

(C) The spill or other incident need not be reported if: 

( i) It occurs on private property and is known to the owner of the 

property (or his representative); 

(ii) It occurs on an impervious surface where it is fully contained; 

and 

(iii) It is completely cleaned up without further incident, 

(Comment: For reporting purposes, quantity calculation involving 

hazardous waste shall be made independent of the concentrations of the 

hazardous components. For example, the table in this rule requires 

reporting a 10 pound spill of acrolein (a rule 340-101-[033(3)(a)] Jl!l.Q. 

waste). This shall be interpreted as requiring reporting a 10 pound spill 

of a waste containing acrolein whether the concentration of acrolein is 3, 

30 or 100%.) 

(d) Undertalrn, in the most practicable manner, the collection, removal 

or treatment of the hazardous substance or hazardous waste in accordance 

with the requirements of Divisions 100 to 110 and in a manner that will 
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minimize damage to the environment. The Department may, in any case, 

evaluate the action taken and may require additional action to complete the 

cleanup and disposal. 

Cleanup Report 

340-108-021 The Department may require the person responsible for a 

spill or other incident to submit a written report within 15 days of the 

spill or other incident describing all aspects of the spill and steps taken 

to prevent a recurrence. 

(Comment: Transporters are also required by the Public Utility 

Commissioner to file a Hazardous Materials Incident Report (DOT Form 

F5800.0) within 15 days after a spill. A copy of this report may be sent 

to the Department in lieu of the report required by this rule.) 
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Attachments V and VI 

These attachments are too voluminous to photocopy. Copies 
may be obtained by contacting Al Goodman, DEQ Hazardous and 
Solid Waste Division, 229-5254 in Portland. 
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APPENDIX I 

Thi• 1naxiw.um contan1i.11ant levels prOlUlll
ga\.HI herein are for use in detennining 
v.thcUicr solid wa.stt: disposal acu~·itics 
;·vmply with the ~rO".tnd-water criteria 
(§ 25'i.3-4). Analytical methods for these 
contamiuants rnay bl" found in 40 CFR Part 
141 which should be consulted in its entire
ty. 

l. !Jla.rirnum co1~ta1ninant levels for inor
ganic che1nicals. The following are the max
irnun1 levels of inon;anic chemicals other 
I.ha.a fluoride: 

Ar~oruc .. 
Ba1ium ... 

Cunt::imir,<J.n\ 

Cm::!miurn.. ·······I 
Ctiromium ... 
L.iucl ... 

N1trnta 
Selenium .. 
Slh1ar ... 

Level 
(milligrams 

per !itar) 

0.05 
1 

0.010 
0.05 
0.05 

0.002 

'" 0.01 
0.05 

-----·~--

The maximum contaminant levels for flu
oride are: 

Temp.,relura' di;graes 
Fahror.tiait 

53.7 arid below .. 
53.8 lo 50.3 •. 
58.4to6:38 .. 
1;3.9 to 70.6 .• 
70.7 lo 79.2 .. 
79:3 10 90.5 .. 

Oogrees CG!sius 

12 and bGlOW .. 
12.1 \0 14 6. 
14.7 to H.6 .. 
17.7 to 21.4 ........... 1 
21.5 to 26.2.. · 
26.3 lo 32.5 

Lave! 
(mill!grams 

per liter) 

2A 
2.2 
2.0 
1.0 
1.0 
1.< 

----- ----·~ _____ _]_ 

•Annual avernga ol the maximum daily air temperature. 

2. 11.faximum contaminant levels for OT· 
ganic chemicals. Thi:! following are the max
imum contaminant levels for organic chemi
cals: 

(a) Ctiiorinetod hyclrocwhona: 
Endrin (1.2,3,4, 1o,1 O-Haxechloro-6.7 -epoxy· 

1 A.4a,5,6.7 .B,8a-oc.tehydro· 1 ,4-ondo. 
<Jnc:lo 5,E1..n1melhano naph!halena). 

Lav;;! 

(~~~[1~~' 

0.0002 

Title 40-Proteclion of fnvironment 

[<'-;~I 

: ~·n1ll•\Jf ains 
• p>'r l•lP.f) 

t.11:c!Jn8 [ 1.2.'.;_4.'.>,i'i·HB•achlomc~do· 

hu~ilno, g;;n"n:i '""m~• 
M<l1ho>(Vclolm 11.1.1 lnchlom ~.? b•$ (v· 

0.004 

rnotr.oxyplwnyl) clh<l•tB}. I 

To•aptwme (C,.H, 0 Cl.·""fm:hn1rnl d1lilflf\<1le.1.1 
campher.e. ffr t.J 6Y pcrc<.'n\ chlonnc) . 

{b) Cr\!Ornpl11:no•ys. I 
2,4·0 (2,4·Dichlorophcno><y·acet•c acid) ...... . 
2,4,5·TP Sil~e• (2.4,5-1nchlorophen· O•y· 

prop1onic acid) ..... ....... ....... ....... .. .... . 

·-- .. - .. ·--·-·---··' -·· .... -· --· -

'·' 
0 005 

"' 
0.01 

3 . • UaxtJnU'm 111icrobiulogical ~011tami11ant 
levels. The maxin1um contaminant level for 
coliform bacteria fron1 any one well is as fol
lows: 

Ca) using the men1brane 1'ilter technique: 
Cl) Four coliform bacteria per 100 millili

ters If one sample is taken, or 
(2} Four coliforn1 bacteria per 100 1nillili

ters in more than one sample of all the sam
ples analyzed in one month. 

(b) Using the five tube most probable 
nun1ber procedure, (the fern1entation tube 
metl1od) in accordance with the analytical 
recommendations set forth in "Standard 
Methods for Examination of Water and 
Waste Water", American Public Health As
sociation, 13th Ed. pp. 662-688, and using a 
Standard sample, each portion being one 
fifth of the sample: 

(l) If the standard Portion Is IO milliliters, 
collfonn in any five consecutive samples 
from a well shall not be present in three or 
more of the 25 portions, or 

C2J If the standard portion is 100 milltli
ters, collfonn Jn any five consecutive sam
ples from a well shall not be present in five 
portions in any of five samples or ln more 
than fifteen of the 25 portions. 

4. Ma.xintum contami11anl levels for 
nz,dium-226, radium-228, and gross alpha 
particle radioactivity. The fonowlng are the 
max1rnum contaminant levels for radium· 
226. radlum-228, and gross alpha particle ra
dioactivity: 

(a) Combined radlum-228 and radium-
228-5 pCl/I; 

Cb) Gross alpha particle activity CincluUlng 
radlum-226 but excluding radon and uranl· 
um}-15 pCl/1. 

APPENDIX II 

A. Processes ta SignificanU11 Reduce 
Pathogens 

Aerobic digestion: The process ls conduct
ed by agitating sludge with air or oxygen to 
malntain e.eroblc conditions at residence 
times ranghig from 60 days at is· C to 40 
days at 20· C, with a volatile soltds reduc
tion of at least 38 percent. 
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Air Drying: Lh111id sludge is allowed to 
drain and/or dry on und('r-drained sand 
beds, ur pavt~d or unpaved basins in wllich 
the sludge is at. a depth of nine inches. A 
mininium of three nionths is needed, two 
1nonths of which t.emperatlr.n.>.s average on a 
daily basis above o· C. 

Anaerobic lligestivn: The process is con· 
ducted in the absence of air at residence 
times ranging from 60 days at 20· C to 15 
days at 35• to 55" C, with a volatile solids re
duction of at least 38 percent. 

Composting: Using the within-vessel, 
static aerated pile or windrow composting 
methods, the solid waste is maintained at 
minlmun1 operaUng conditions of 40" C for 5 
days. For four houra during this period the 
temperature exceeds 55· C. 

Lime Stabilization: Sufficient lilne is 
added to produce a pH of 12 aft.er 2 hours of 
contact. 

0th.er m.ethocb: Other methods or operat
ing conditions may be acceptable if patho
gens and vector attraction of the waste 
<volatile solids) ace reduced to an extent 
equi\ralent to the reduction achieved by any 
of the above methods. 

B. Processu to Further Reduce Pathogens 

Co11iposting: Using the within-vessel com
posting method, the solid waste Is main
tained at operating conditions of 55· C or 
greater for three days. Using the static aer
ated [Jile composting method, the solid 
waste is maintained at operating conditions 
of 55· C or greater for three days. Using the 
windrow composting method. the solid 
waste attains a temperature of 55° C or 
greater for at lea.st 15 days during the com
posting period. Also, during the high tem
perature period, there will be a minimum of 
five turnings of the windrow. 

Heat drying: Dewatered sludge cake is 
dried by direct or indirect contact with hot 
gases, and moisture content is reduced to 10 
percent or lower. Sludge particles reach 
temperatures well in excess of 80' C, or the 
wet bulb temperature of the gas stream in 
contact with the sludge at the point where 
it leaves the dryer is in excess of ao· C. 

Heat lreatmenL· Liquid sludge Is heated to 
ten1peratures of 180" C for 30 minutes. 

Thermophilic Aerobic Di.gestion.: Liquid 
sludge is agitated with air or oxygen to 
n1aintain aerobic eon<.Utions at residence 
times of 10 days at 55-60" C, with a volatile 
solids reduction of at least 38 percent. 

0th.er methods: Other methods or operat
ing conditions may be acceptable if patho
gens end vector attraction of the .waste 
(volatile solids) are reduced to an extent 
equivalent to the reduction achieved by any 
of the above methods. 

Any of the processes listed below. if added 
to the processes described in Section A 
above, further reduce pathoc-eru;. Because 
the processes listed below, on their own, do 

not i"t·duc·l' !ht' fltlraction of disease ''ertor;;, 
they are only add-on in nature. 

Deta rav irradiation: Sludge is irradiated 
with beta rays fron1 an accelerator at dos
agt's of at le(l.';t. LO mt·garad at roo1n temper. 
n.ture (ca. 20· CJ. 

Ga1n11ia ray irradiation: Sludge is irradi
ated with gan1ma rays from certain isotopes. 
such as ""Cobalt and incesium, at dosages 
of at least LO 1negarad at room temperature 
{Ca. 20" Cl. 

Pastt>urization: Sludge is inaintained for 
at lea.st 30 n1inutes at a n1inimum tempera
ture of 70• C. 

Other methods: Other methods or operat
ing conditions may be acceptable if patho
gens are reduced to an extent equivalent to 
the reduction achieved by any of the above 
add-on methods. 

PART 260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

Subpart A-General 

Sec. 
260.1 Purpose. scope. and applicability. 
260.2 Availability of information; confiden-

tiality of information. 
260.3 Use of number and gender. 

Subpurt B--Definition1 

260.10 Definitions. 
260.11 References. 

Subpart C-Rulemoking Petiticn1 

260.20 General. 
260.21 Petitions for equivalent testing or 

analytical raethods: 
260.22 Petitions to amend Part 261 to ex

clude a waste produced at a particular 
facility. 

APPENDIX I-OVERVIEW OF SUBTITLE C REGU
L'l.TlONS 

AUTHORITY: Secs. 1006, 2002, 3001 through 
300'1, 3010, and 7004, Solid Waste Disposal 
Act, as amended by the Resource Con.serva· 
tion and Recovery Act of 1976, as a.mended, 
42 U.S.C. 6905, 6912, 6921 through 6927, 
6930, and 6974. 

SOURCE: 45 FR 33073, May 19, 1980, unless 
otherwise noted. 

EDITORIAL NOTE: The reporting or record
keeplng provisions included In the flnal rule 
published at 47 FR 32274, July 26, 1982, will 
be submitted for approval to the Ofllce of 
Management and Budget COMB). They are 
not effecti\!e until OMB approval has been 
obtc.Ined. EPA will publish a notice of the 
effective date of the reporting and record· 
keeping provlsions of this rule after it ob
tains OMB approval. 
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§ 2b0.l 

Subpart A-General 

S ~!ill.I Purµose, S1'11pe, and ap11licability. 

ta) 'l'his part pruvl<lt•s definitions of 
tenns. g~·111:ral standanls, and ovtrvicw 
infonuation applicable to Parts 260 
through 265 of this ehapter. 

Cb) In this part: Cl; Sectiun 260.2 sets 
forth the rules that EPA will use in 
making infonnation it receives avail
able to the public and sets forth the 
requirements that generators. trans
porters, or owners or operators of 
treatment, storage, or disposal facili
ties must follow to assert claims of 
business confidentiality with respect 
to infonnation that is submitted to 
EPA under Parts 260 through 265 of 
this chapter. 

(2) Section 260.3 establishes rules of 
grammatical construction for Parts 
260 through 265 of this chapter. 

<3> Section 260.10 defines terms 
which are used in Parts 260 through 
265 of this chapter. 

<4> Section 260.20 establishes proce
dures for petitioning EPA to amend, 
modify, or revoke any provision of 
Parts 260 through 265 of this chapter 
and establishes procedures governing 
EPA's action on such petitions. 

(5) Section 260.21 establishes proce
dures for petitioning EPA to approve 
testing methods as equivalent to those 
prescribed in Parts 261, 264, or 265 of 
this chapter. 

C6) Section 260.22 establishes proce
dures for petitioning EPA to amend 
Subpart D of Part 261 to exclude a 
waste from a particular facility. 

!:i 2G0.2 Avoilability of information; confi
dentiu.lily of information. 

(a) Any information provided to 
EPA under Parts 260 through 265 of 
this chapter will be made available to 
the public to the extent and in the 
manner authorized by the Freedom of 
Information Act, 5 U.S.C. section 552, 
section 3007(b) of RCRA and EPA reg
ulations implementing the Freedom of 
Inforn1ation Act and section 3007Cb), 
Part 2 of this chapter, as applicable. 

Cb) Any person who submits infor
raation to EPA in accordance with 
Parts 260 through 265 of this chapter 
may assert a clain1 of business confi
dentiality covering part or all of that 
inforrnation by following the proce-

litle 40-Protectian of Environment 

dures sl't fo1·t.h in § 2.203(b) of this 
chapll'r. Infonnation covt~red by such 
a claitn will be di~clost'd by EPA only 
to the extent. and by tucans of the 
procedures, set forth in Part 2, Sub
part B of thi:; chapter. Ilowever, if no 
such claim accompanie:; the inforrna
t.ion when it is rect"ivecl !Jy EPA, it may 
be n1ad~ available tu the public ·with
out further notice to the person sub
mitting il. 

§ 2G0.3 Use of numbl'"r and gender. 

As used in Parts 260 through 265 of 
this chapter: 

Ca) Words in the n1asculine gender 
also include the fen1inine and neuter 
genders; and 

(b) Words in the singular include the 
plural; and 

Cc) Words in the plural include the 
singular. 

Subpart B-Definition5 

§ 260.10 Definitions. 

When used in Parts 260 through 265 
of this chapter, the following terms 
have the meanings given below: 

"Act" or "RCRA" means the Solid 
Waste Disposal Act, as amended by 
the Resource Conservation and Recov· 
ery Act of 1976, as a1nended, 42 U.S.C. 
section 6901 et seq. 

"Active portion" n1eans that portion 
of a facility where treatment, storage, 
or disposal operations are being or 
have been conducted after the effec~ 
tive date of Part 261 of this chapter 
and which is not a closed portion. <See 
also "closed portion'' and "inactive 
portion".) 

"Administrator" means the Adminis
trator of the Environmental Protec
tion Agency, or his designee. 

"Aquifer" means a geologic fonna· 
tion, group of formations, or part of a 
formn.tlon capable of yielding a signifi
cant amount of ground water to wells· 
or springs. 

"Authorized representative" means 
the person responsible for the overall 
operation of a facility or an operation
al unit Ci.e., part of a facility), e.g., the 
plant manager, superintendent or 
person of equivalent responsibility. 
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"Certification" means a statetnent of 
professional 0µ1n1on based upon 
knowledge and belief. 

"Closed portion" means that portion 
of a facility which an owner or opera
tor has closed in accordance with the 
approved facility closure plan and all 
applicable closure requirements. <See 
also "active portion" and "inactive 
portion".) 

"Confined n.quife:r" means an aquifer 
bounded above and below by ilnperme~ 
able beds or by beds of distinctly lower 
pern1eability than that of the aquifer 
itself; an aquifer containing confined 
ground water. 

"Container" means any portable 
device in which a material is stored, 
transported, treated, disposed of, or 
otherwise handled. 

"Contingency plan" means a docu
ment setting out an organized, 
planned, and coordinated course of 
action to be followed in case of a fire. 
explosion, or release of hazardous 
waste or hazardous waste constituents 
which could threaten human health 
or the environment. 

"Designated facility" means a haz
ardous waste treatment, storage, or 
disposal facility which has received an 
EPA permit <or a facility with interim 
status) in accordance with the require
ments of 40 CFR Parts 270 and 124 of 
this chapter, or a permit from a State 
authorized in accordance lvith Part 
271 of this chapter, that has been des
ignated on the manifest by the genera
tor pursuant to § 262.20. 

"Dike" means an embankment or 
ridge of either natural or man-made 
materials used to prevent the move
ment of liquids, sludges, solids, or 
other n1aterials. 

"Discharge" or "hazardous waste 
discharge" means the accidental or in
tentional spilling, leaking, pumping, 
pouring, emitting, emptying, or dump
ing of hazardous waste into or on any 
land or water. 

"Disposal" means the discharge, de
posit, injection, dumping, spilling, 
leaking. or placing of any solid waste 
or hazardous waste into or on any land 
or water so that such solid waste or 
hazardous waste or any constituent 
thereof may enter the environment or 
be emitted into the air or discharged 

inlo any waters, including ~round 
watt~rs. 

'"Disposal facility" means a facility 
or part of a facility at which hazard
ous waste is intentionally placed into 
or on any land or \\"ater, and at which 
waste will reinain after closure. 

"Elementary neutralization unit" 
means a device which: 

( 1) Is used for neutralizing wastes 
which are hazardous wastes only be
cause they exhibit the corrosivity 
characteristic defined in § 261.22 of 
this chapter, or are listed in Subpart D 
of Part 261 of this chapter only for 
this reason; and, 

(2) Meets the definition of tank, con
tainer, transport vehicle, or vessel in 
§ 260.10 of this chapter. 

"EPA hazardous waste number" 
means the number assigned by EPA to 
each hazardous \\'aste listed in Part 
261, Subpart D, of this chapter and to 
each characteristic identified in Part 
261, Subpart C, of this chapter. 

"EPA identification nun1ber" means 
the nwnber assigned by EPA to each 
generator, transporter, and treatment, 
storage, or disposal facility, 

"EPA region" means the states and 
territories found in any one of the fol
lowing ten regions: 

Region !~Maine, Vermont, New Hampshire, 
Ma.ssachusetts, Connecticut, and Rhode 
Island. 

Region II-New York, New Jersey, Com. 
monwealth of Puerto Rico, and the U.S. 
Viri::-in Islands. 

Region III-Pennsylvania, Delaware, Mary. 
land, West Virginia, Virginia, and the Dis
trict of Columbia. 

Region IV ~Kentucky, Tennessee, North 
Carolina, Mississippi, Alabama, Georgia, 
South Carolina, and Florida. 

Region V-Minnesota, \Visconsln, Illinois, 
Michigan, Indiana and Ohio. 

Region VI-New Mexico, Oklahoma, Arkan
sa.s. Louisiana, and Texas. 

Region VII-Nebraska, Kansas, Missouri, 
and Iowa. 

Region VIII-Montana, Wyoming, North 
Dakota, South Dakota, Utah, and Colora
do. 

Region IX-California, Nevada, Arizona, 
Hawaii, Guam. American Samoa, Com
monwealth of the Northern Mariana Is
lands. 

Region X-Washlngton, Oregon, Idaho, and 
Ala..s!ta.. 

"Equivalent method" means any 
testing or a.nalytical rnethod approved 
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by UH~ Adtninistrat.or under §§ 260.20 
and 260.21. 

"Exist.int-( ha:t:ardous waste n1anage-
1nent (flWMl facility" or "cxisling fa
cility" 1neans a facility which was in 
operation or for \'lllich construction 
conunenccd on or before Noven1bcr 19. 
1980. A facility has cotnn1enced con
struction if: 

(1) ~'he owner or operator has ob
tained the Federal, State and local ap
provals or permits necessary to begin 
physical construction; and either 

<2)(i) A continuous on-site, physical 
construction progran1 has begun; or 

(ii) The ov:ner or operator has en
tered into contractual obligations
which cannot be cancelled or modified 
without substantial loss-for physical 
construction of the facility to be com
pleted within a reasonable time. 

"Existing portion" means that land 
surface area of an existing waste n1an
agement unit, included in the original 
Part A permit application, on which 
wastes have been placed prior to the 
issuance of a permit. 

"Facility" means all contiguous land, 
and structures, other appurtenances, 
and improvements on the land, used 
for treatiilg, storing, or disposing of 
hazardous waste. A facility may con
sist of several treatment, storage, or 
disposal operational units (e.g., one or 
more landfills, surface impoundments, 
or combinations of them). 

"Federal agency" means any depart
ment, agency, or other instrumentality 
of the Federal Government, any inde
pendent agency or establishment of 
the Federal Government including 
any Government corporation, and the 
Government Printing Office. 

"Federal, State and local approvals 
or permits necessary to begin physical 
construction" means permits and ap
provals required under Federal, State 
or local hazardous waste control stat
utes, regulations or ordinances. 

"Food-chain crops" means tobacco, 
crops grown for human consumption, 
and crops grown for feed for animals 
whose products are consumed by 
humans. 

"Free liquids" means liquids which 
readily separate from the solid portion 
of a waste under an1bient temperature 
and pressure. 

Titlo 40-Protection of Environment 

"Frceboard" nH>:ans tht" vcrtkal dis" 
tance bctwef'n the top of a tank or sur
face in1poundn1enl dike, and the sur· 
face of the waste contail1Pd therein. 

"Generator " nu:ans any person, by 
site. whose act or process produces 
hazardous waste identified or listed in 
Part 261 of this chapter or whose act 
first causes a hazardous waste to 
become subject to regulation. 

··around water" means water below 
the land surface in a zone of satura
tion. 

"Hazardous waste" means a hazard
ous waste as defined in § 261.3 of this 
chapter. 

"Ilazardous waste constituent" 
means a constituent that caused the 
Administrator to list the hazardous 
waste in Part 261, Subpart D, of this 
chapter, or a constituent listed in 
Table 1 of § 261.24 of this chapter. 

"Inactive portion" n1eans that por
tion of a facility which is not operated 
after the effective date of Part 261 of 
this chapter. (See also "active portion" 
and "closed portion".) 

"Incinerator" means an enclosed 
device using controlled flame co1nbus
tion. the primary purpose of which is 
to ther1nally break down hazardous 
waste. Examples of incinerators are 
rotary kiln, fluidized bed, and liquid 
injection incinerators. 

"Incompatible waste" means a haz
ardous waste which is unsuitable for: 

( 1) Placement in a particular device 
or facility because it may cause corro
sion or decay of containment materials 
(e.g., container inner liners or tank 
walls); or 

(2) Commingling with another waste 
or material under uncontrolled condi
tions because the con1mingling might 
produce heat or pressure, fire or ex
plosion, violent reaction, toxic dusts, 
mists, fumes, or gases, or flammable 
fumes or gases. 

(See Part 265, Appendix V, of this 
chapter for examples.) 

"Individual generation site" ineans 
the contiguous site at or on \Vhich one 
or more hazardous wastes are generat· 
ed. An individual generation site, such 
as a large manufacturing plant, may 
have one or more sources of hazardous 
waste but is considered a single or in-
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dividual generation site if the site or 
property is contiguous. 

"In opf'.ration" refers to a facility 
which is treating, storing, or disposing 
of hazardous waste. 

"Injection well" means a well into 
which Ouids are injected. (See also 
''underground injection''.) 

"Inner liner" means a continuous 
layer of material placed inside a tank 
or container which protects the con
struction materials of the tank or con

. tainer from the contained waste or 
reagents used to treat the waste. 

"International shipment" means the 
transportation of hazardous waste into 
or out of the jurisdiction of the United 
States. 

"Landfill" n1eans a disposal facility 
or part of a facility where hazardous 
waste is placed in or on land and 
which is not a land treatment facility, 
a surface impoundment, or an injec· 
lion well. 

"Landfill cell" means a discrete 
volume of a hazardous waste landfill 
which uses a liner to provide isolation 
of wastes from adjacent cells or 
wastes. Examples of landfill cells are 
trenches and pits. 

"Land treatment facility" means a 
facility or part of a facility at \Vhich 
hazardous waste is applied onto or in
corporated into the soil surface; such 
facilities are disposal facilities if the 
waste will remain after closure. 

"Leachate" means any liquid, includ
ing any suspended components in the 
liquid, that has percolated through or 
drained from hazardous waste. 

"Liner" means a continuous layer of 
natural or man·made materials, be
neath or on the sides of a surface im
poundment, landfill, or landfill cell, 
which restricts the downward or later
al escape of hazardous waste, hazard
ous waste constituents, or leachate. 

"Management" or "hazardous waste 
management" means the systematic 
control of the collection, source sepa· 
ration, storage, transportation, proc
essing, treatment, recovery, and dis
posal of hazardous waste. 

"Manifest" means the shipping doc
ument EPA form 8700-22 and, if nec
essary, EPA form 8'100-22A, originated 
and signed by the generator in accord
ance with the instructions included in 
the Appendix to Part 262. 

··Manife:-;t docurnent number" 1neans 
the U.S. EPA twelve digit idenlificn
Lion nunlber assigned to the generator 
plus a unique five digit document 
nun1ber assigned to the Manifest by 
the generator for recording and re
porting purposes. 

"Mining overburden returned to the 
mine site" means any material overly. 
ing an economic mineral deposit which 
is removed to gain access to that de
posit and is then used for reclamation 
of a surface mine . 

"Movement" means that hazardous 
waste transported to a facility in an in
dividual vehicle. 

"New hazardous waste management 
facility" or "new facility" nleans a fa~ 
cility which began operation, or for 
whic.h construction commenced after 
October 21, 1976. CSee also "Existing 
hazardous waste management facili
ty".) 

"On-site" means the same or geo
graphically contiguous property which 
may be divided by public or private 
right-of-way, provided the entrance 
and exit between the properties is at a 
cross-roads intersection, and access is 
by crossing as opposed to going along, 
the right-of-way. Non-contiguous 
properties owned by the same person 
but connected by a right-of-way which 
he controls and to which the public 
does not have access, is also considered 
on-site property. 

'"Open burning" means the combus· 
tion of any material without the fol· 
lowing characteristics: 

(1) Control of combustion air to 
maintain adequate temperature for ef
ficient combustion, 

(2) Containment of the combustion
reaction in an enclosed device to pro
vide sufficient residence time and 
mixing for complete combustion, and 

C3l Control of emission of the gase
ous combustion products. 

CSee also "incineration" and "ther
mal treatment".) 

"Operator" means the person re
sponsible for the overall operation of a 
facility. 

"Owner" means the person who 
owns a facility or part of a facility. 

"Partial closure" means the closure 
of a discrete part of a facility in ac
cordance with the applicable closure 
requirements of Parts 264 or 265 of 
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this chaplcr. Por ex:unple, partiai clo· 
sun· rnay indu(h~ lht' closun• of a 
trcnl'h, a unit OPl'ralion. a landfil\ cell, 
or a pit, while other parts of the sa.n1e 
facility continue in operaUon or will 
be place<l in operation in the future. 

"Person" 1ncans an individual, trust, 
finn, joint stock con1pany. Pederal 
Agency, corporation (including a gov
ernn1enl corporation), partnership, as
sociation, State, 1nunicipality, commis
sion, political subdivision of a State, or 
any interstate body. 

"Personnel" or "facility personnel" 
means all persons who work, at, or 
oversee the operations of, a hazardous 
waste facility, and whose actions or 
failure to act inay result in noncompli" 
ance with the requirements of Parts 
264 or 265 of this chapter. 

"Pile" means any non-containerized 
accumulation of solid, nonflowing haz
ardous wru:.te that is used for treat
ment or storage. 

"Point source" means any discerni
ble, confined, and discrete conveyance, 
including, but not limited to any pipe, 
ditch, channel, tunnel, conduit, well, 
discrete fissure, container, rolling 
stock, concentrated animal feeding op
eration, or vessel or other floating 
craft, from which pollutants are or 
may be discharged. This term does not 
include return flows from irrigated ag
riculture. 

"Publicly owned treatment works" 
or "POTW" means any device or 
system used in the treatment Cinclud
ing recycling and reclamation> of mu
nicipal sewage or industrial wastes of a 
liquid nature which is owned by a 
"State" or "municipality" (as defined 
by Section 502C4) of the CWA). Thls 
definition includes sewers, pipes, or 
other conveyances only if they convey 
waste\vater to a POTW providing 
treatn1ent. 

"Regional Administrator" means the 
Regional Administrator for the EPA 
Region in which the facility is located, 
or his designee. 

"Representative sample" means a 
sample of a universe or whole (e.g., 
waste pile, lagoon, ground water) 
which can be expected to exhibit the 
average properties of the universe or 
whole. 

Title 40--Protection of Environment 

"I-tun-off" IlH'ans any rainwater, 
leachate. or other liquid that drain.s 
o\·er land fron1 any part of a facility. 

"Run-on" mean1' any rainwater, 
h:achate, or other liquid that drains 
over land onto any part of a. facility. 

"Saturated zone" or "zone of satura
tion" n1eans that part of the earth's 
crust in which all voids are filled with 
water. 

"Sludge" ineans any solid, semi·solid, 
or liquid waste generated fron1 a mu
nicipal, commercial, or industrial 
wastewater treatment plant, water 
supply treatment plant, or air pollu
tion control facility exclusive of the 
treated effluent from a wastewater 
treatment plant. 

•·solid waste" means a solid waste as 
defined in § 261.2 of this chapter. 

"State" means any of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

"Storage" means the holding of haz
ardous waste for a temporary period, 
at the end of which the hazardous 
waste is treated, disposed of, or stored 
elsewhere. 

"Surface itnpoundmcnt" or "im
poundment" means a facility or part 
of a facility which is a natural topo
graphic depression, man-made excava
tion, or diked area formed primarily of 
earthen materials <although it may be 
lined with man-made materials>. 
which is designed to hold an accumu
lation of liquid wastes or wastes con
taining free liquids, and which is not 
an injection well. Examples of surface 
impoundments are holding, . storage, 
settling, and aeration pits, ponds, and 
lagoons. 

"Tank" means a stationary device, 
designed to contain an accumulation 
of hazardous waste which is construct
ed primarily of non-earthen materials 
(e.g., wood, concrete, steel, plastic) 
which provide structural support. 

"Thermal treatment." means the 
treatment of hazardous waste in a 
device which uses elevated tempera
tures as the primary means to change 
the che1nical, physical, or biological 
character or composition of the haz
ardous waste. Examples of thermal 
treatment processes are incineration, 
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n-ioilt~n salt, pyrolysis. calcination, Wt~l 
ah- oxidation, and 1nicrowave dis
c·hargc. <Sec abo "incinerator" and 
''open burning''.} 

"Totally enclosed treatment. ra.cility" 
nlcans a facility for the treatrnent of 
hazardous v:aste which is directly con
nected to an industrial production 
process and which is constructed and 
operated in a n1anner which prevents 
the release of any hazardous waste or 
any constituent thereof into the envi
ronment during treatment. An exam
ple is a pipe in which waste acid is 
neutralized. 

"Transfer facility" n1eans any trans
portation related facility including 
loading docks, parking areas, storage 
areas and other similar areas where 
shipments of hazardous waste are held 
during the normal course of transpor
tation. 

"Transport vehicle" means a motor 
vehicle or rail car used for the trans
portation of cargo by any mode. Each 
cargo-carrying body <trailer, railroad 
freight car, etc.) is a separate trans
port vehicle. 

"Transportation" means the move
ment of hazardous waste by air, rail, 
highway, or water. 

"Transporter" means a person en
gaged in the offsite transportation of 
hazardous waste by air, rail, highway, 
or water. 

"Treatment" means any method, 
technique, or process, including neu
tralization, designed to change the 
physical, chemical, or biological char
acter or composition of any hazardous 
waste so as to neutralize such waste, or 
so as to recover energy or material re· 
sources from the v.:aste, or so as to 
render such waste non-hazardous, or 
less hazardous; safer to transport, 
store, or dispose of; or amenable for 
recovery, amenable for storage, or re
duced in volume. 

"Treatment zone" means a soil area 
of the unsaturated zone of a land 
treatment unit within which hazard
ous constituents are degraded, trans
formed, or im1nobilized. 

"Underground injection" means the 
subsurface emplacement of fluids 
through a bored, drilled or driven well; 
or through a dug well, where the 
depth of the dug welJ is greater than 

the large-st. surface dhnension. (See 
also "inj(·ction well".) 

"Unsaturated zone" or "zone of aer
ation" means the zone between the 
land surfact~ and the waler table. 

"United St.ates" means the 50 States, 
the District of Columbia, the Co1n
monwealth of Puerto Rico, the U.S. 
Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
N orthcrn Mariana Islands. 

"Uppern1ost aquifer" means the geo
logic fonnation nearest the natural 
ground surface that is an aquifer, as 
well as lower aquifers that are hydrau
lically interconnected with this aqui
fer within the facility's property 
boundary. 

"Vessel" includes every description 
of watercraft, used or capable of being 
used as a means of transportation on 
the water. 

"Wastewater treatment unit" means 
a device which: 

Cl) Is part of a wastewater treatment 
facility which is subject to regulation 
under either Section 402 or Section 
307(b) of the Clean Water Act; and 

(2) Receives and treats or stores an 
influent v.rastewater which is a hazard
ous waste as defined in § 261.3 of this 
chapter, or g'eneraies and accumulates 
a wastewater treatment sludge which 
is a hazardous waste as defined in 
§ 261.3 of this chapter, or treats or 
stores a wastewater treatment sludge 
which is a hazardous waste as defined 
in § 261.3 of this chapter; and 

C3> Meets the definition of tank in 
§ 260.10 of this chapter. 

"Water (bulk shipment)" means the 
bulk transportation of hazardous 
waste which is loaded or carried on 
board a vessel without containers or 
labels. 

"Well" means any shaft or pit dug or 
bored into the earth, generally of a cy
lindrical form, and often walled with 
bricks or tubing to prevent the earth 
fro1n caving in. 

"Well injection": <See "underground 
injection".) 

{45 FR 33073, May 19, 1980, as amended at 
45 FR 72026, Oct. 30, 1980; 45 FR 76075, 
Nov.17. 191.iO; 45 FR 76630, Nov. 19, 1980; 45 
FR 86963, Dec. 31, 1980; 46 FR 2348, Jan. 9, 
1981; 46 FR 27476, May 20, 1981; 47 FR 
32349, July 26, 1982: 48 FR 2511, Jan. 16, 
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I ~IU:J; 48 I<'H l '1:!9:1, A\Jr. I, Hl83; 4!:l l<'H 
ltl{lUO, J\1ar. 20, l~HMl 

l•'.fl"E\!Tlv~; ))ATF. N1rn:: Al 49 Prt 10500, 
Mar. 20, H184, § '.W0.10 \\a.s a1ncndcJ by rt'· 
d~iti1: lhl' dt>finit.ion:> of ··Manirest" and 
.. M,u1ifeM docunwnt 111111JbP.r", effective 
SC'plcmber 20, 1!181. Por the co11venlc11ce of 
the 11ser, th~ .sup1'r.scd1•d text is set out 
below. 

ll 260.ID Dcfinition:1. 

"Manifest" means the shipping docu1nent 
orh;inatcd and ~igncd by the generator 
which contains the inf0rrnation required by 
Part 262, Subpart B, of this chapter. 

"Manifest document numb~r" rneans the 
serially increasing nu;nber assigned to the 
manife.st by the genc!'ator for recording and 
reporting purposes. 

• 
§ 260.11 References. 

(a) When used in Parts 260 through 
265 of this chapter, the following pub
lications are incorporated by refer
ence: 

"ASTM Standard Test Methods for 
Fla.sh Point of Liquids by Setaflash 
Closed Tester," ASTM Standard D-
3278-78, available from American Soci
ety for Testing and Materials, 1916 
Race Street, Philadelphia, Pa. 19103. 

"ASTM Standard Test :fi..1ethods for 
Flash Point by Pensky-Martens Closed 
Tester," ASTM Standard D-93-79 or 
D-93-80. D-93-80 is · available from 
American Society for Testing and Ma
terials, 1916 Race Street, Philadelphia, 
Pa. 19103. 

"l<"lammable a.nd Combustible Liq
uids Code" (1977 or 1981), available 
from the National Fire Protection As
sociation, 470 Atlantic Avenue, Boston, 
Massachusetts 02210. 

"Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods," 
EPA Publication SW-846 <First Edi
tion, 1980, as updated by Revisions A 
(August, 1980), B <July, 1981), and C 
CPebruary, 1982)) or <Second Edition, 
1982). The first edition of SW-846 ls 
no longer in print. Revisions A and B 
are available from EPA, Office of 
Solid Waste, <WlI-565BJ, 401 M 
Street, S.W., Washington, D.C. 20460. 
Revision C is available from NTIS, 
5285 Port Royal Road, Springfield, 

Title 40--ProhH.tion of Environn1ent 

Vir~inia 22161. 'l'h(' S('('Ond ('dit ion of 
S\V··B46 includes 1naterial frotn tlH' 
firsl edition and H.Pvisions A, B. and C 
in a. rcorgauized fonnat. It is a\"n.ilablc 
front the SuperintPndPnl of J)ocu
tnents, U.S. Govcnunent Printing 
Office, Washington, D.C. 20402, (202) 
783-3238, on a subscription basis, and 
future updates will automatically be 
mailed to the subscriber. 

(b) The references listed in para
graph (a) of this section are also avail
able for inspection at the Office of the 
Federal Register. 1100 L Street, NW, 
Washington, O.C. 20408. These incor
porations by reference were approved 
by the Director of the Federal Regis
ter. These materials are incorporated 
as they exist on the date of approval 
and a notice of any change in these 
materials will be published in the FED· 
ERAL REGISTER. 

(46 FR 35247, July 'i, 1981, as amended at 47 
FR 41563, Sept. 21, 19621 

Subpart C-Rulemaking Petitions 

§ 260.20 General. 

(a.) Any pers0n may petition the Ad~ 
ministrator to modify or revoke any 
provision in Parts 260 through 265 of 
this chapter. This section sets forth 
general requirements which apply to 
all such petitions. Section 260.21 sets 
forth additional requirements for peti
tions to add a testing or analytical 
method to Part 261, 264 or 265. Sec
tion 260.22 sets forth additional re
quirements for petitions to exclude a 
waste at a particular facility from 
§ 261.3 of th.is chapter or the lists of 
hazardous wastes in Subpart D of Part 
261. 

(b) Each petition must be submitted 
to the Administrator by certified mall 
and must include: 

(1) The petitioner's name and ad
dress; 

(2) A statement of the petitioner's 
interest in the proposed action; 

<3> A description of the proposed 
action, including <where appropriate> 
suggested regulatory language; and 

( 4) A statement of the need and jus
tification for the proposed action, In
cluding any supporting tests. studies, 
or other information. 
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(c) The Adtninistrator will n1ake a 
tentative decision to grant or de.ny a 
pe.tition and will publish notice of 
such tentative decision, either in the 
form of an advanced notice of pro
posed ruleinaking. a proposed rule, or 
a tentative detennination Lo deny the 
petition, in the FEDERA.L REGISTER for 
written public comment. 

<d> Upon the written request of any 
interested person, the Administrator 
may, at his discretion, hold an infor
mal public hearing to consider oral 
comments on the tentative decision. A 
person requesting a hearing must state 
the issues to be raised and explain 
why written comments would not suf
fice to co1nmunicate the person's 
views. The Administrator may in any 
case decide on his own motion to hold 
an informal public hearing . 

(e) After evaluating all public com
ments the Administrator will make a 
final decision by publishing in the 
FEDERAL REGISTER a regulatory amend
ment or a denial of the petition. 

§ 260.21 Petitions for equh·alent testing or 
nnu.lytical methods. 

(a) Any person seeking to add a test
ing or analytical method to Part 261, 
264, or 265 of this chapter may peti
tion for a regulatory runendment 
under this section and § 260.20. To be 
successful, the person must demon
strate to the satisfaction of the Ad
ministrator that the proposed method 
is equal to or superior to the corre
sponding method prescribed in Part 
261, 264, or 265 of this chapter, in 
terms of its sensitivity, accuracy, and 
precision <i.e., reproducibility). 

(b) Each petition mus_t include, in 
addition to the information required 
by § 260.20(b): 

(1) A full description of the proposed 
method, including all procedural steps 
and equipment used in the method; 

<2) A description of the types of 
wastes or waste matrices for \Vhich the 
proposed method may be used; 

(3) Comparative results obtained 
fro1n using the proposed method with 
those obtained from using the rele
vant or corresponding rnethods pre
scribed in Part 261, 264, or 265 of this 
chapter; 

(4) An assf'ssmcnt of any factors 
which nlaY inleriere with, or linait the 
use of, the proposed method; a.nd 

<5) A dt':i<.:ription of the quality con
trol procedures necessary to ensure 
the sensitivity. accuracy and precision 
of the proposed method. 

Cc) After receiving a petition for an 
equivalent method, the Adtninistrator 
may request any additional informa· 
tion on the proposed rnethod which he 
may reasonably require to evaluate 
the method. 

(d) If the Adn1inistrator amends the 
regulations to permit use of a new 
testing method, the method will be in
corporated in ''Test Methods for the 
Evaluation of Solid Waste: Physical/ 
Chemical Methods," SW-846, U.S. En
vironmental Protection Agency, Office 
of Solid Waste, Washington, D.C. 
20460. 

{Com1nent: This manual will be provided to 
any person on request, a.nd will be available 
for inspection or copying at EPA headc;iuar
ters or any EPA Regional Office.) 

§ 260.22 Petitions to amend Part 261 to 
exclude a waste produced at a particu
lar facility. 

(a) Any person seeking to exclude a 
waste at a particular generating facili
ty from the lists in Subpart D of Part 
261 tnay petition for a regulatory 
amendment under this section and 
§ 260.20. To be successful. the petition
er must demonstrate to the satisfac· 
tion of the Administrator that the 
waste produced by a particular gener
ating facility does not meet any of the 
criteria under which the waste was 
listed as a hazardous waste and, in the 
case of an acutely hazardous waste 
listed under § 261.ll(a)(2), that it also 
does not meet the criterion of 
§ 261.ll(a)(3). A waste which ls so ex
cluded may still, however. be a hazard
ous waste by operation of Subpart C 
of Part 261. 

(b) The procedures in this section 
and § 260.20 xnay also be used to peti
tion the Administrator for a regulato
ry amendment to exclude from 
§ 261.3(a)(2)(ii) or (c), a waste which is 
described in those sections and ls 
either a waste listed in Subpart D, 
contains a waste listed in Subpart D, 
or is derived from a waste listed in 
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SulJµarL D. 'l'his exclusion rnay only ht' 
issuPd for a particular generating, 
!;;lora~e. tn'atn1cnt. or disposal f:u.:ilily. 
·rhc 1ietitio11er inust n1ake the same 
den1onstration as required by para
graph (a) of this section, except that 
where the wa~te is a mixture of solid 
waste and one or more listed hazard
ous \Vast.cs or is dcdved from one or 
more hazardous wastes, his demon
stration may be n1ade with respect to 
each constituent listed waste or the 
waste mixture as a whole. A waste 
which is so excluded rnay still be a 
hazardous waste by operation of Sub
part C of Part 261. 

(c) If the waste is listed with codes 
"I", "C", "R", or ·'E" in Subpart D, 
the petitioner must show that demon
stration sa1nples of the waste do not 
exhibit the relevant characteristic de
fined in §261.21, § 261.22, § 261.23, or 
§ 261.24 using any applicable test 
methods prescribed therein. 

<dl If the waste ls listed with code 
"T" in Subpart D, the petitioner must 
demonstrate that: 

( 1) Demonstration samples of the 
waste do not contain the constituent 
(as defined in Appendix VII> that 
caused the Administrator to list the 
waste, using the appropriate test 
methods prescribed in Appendix III; 
or 

(2) The waste does not meet the cri
terion of § 261.ll(a)(3) when consider
ing the factors in § 261.ll(a)(3l (i) 
through <xi>. 

Ce) If the waste is listed with the 
code "H" in Subpart D, the petitioner 
must demonstrate that the waste does 
not meet both of the following crite
ria: 

Cl) The criterion of§ 261.ll<a)(2). 
(2) The criterion of § 261.ll{a)(3) 

when considering the factors listed In 
§ 2Gl.ll(a)(3) (i) through CxD. 

(f) [Reserved for listing radioactive 
wastes.] 

(g) [Reserved for listed infectious 
wastes.] 

(h) Demonstratlon samples rnust 
consist of enough representative sam
ples, but in no case less than four sam
ples, ta.ken ever a period of time suffi
cient to represent the variability or 
the uniformity of the waste. 

Title 40-Protectiou uT Environment 

(iJ l=~ach pc!ilio11 n111st inf'hJLh·. ln ad
dition to t.hl' infonuntion rt•quin·d hy 
§ 2G0.20(bl: 

( 1 > The nan1e and ad<ln:fis of the lab
nratoi·y facility perfonni11g the sam 
p1ing or tests of the waste; 

C2) The nan1es and qualifications of 
the persons sa1npling and testing the 
waste; 

<3) The dates of sa1nµling and test
ing; 

{4) 
1£he location of the generating 

facility; 
(5) A description of the manufactur· 

ing processes or other operations and 
feed inaterials producing the waste 
and an assessment of whether such 
processes, operations, or feed inatcri
als can or might produce a waste that 
is not covered by the demonstration; 

(6) A description of the waste and an 
estimate of the average and maximum 
1nonthly and annual quantities of 
waste covered by the demonstration; 

<7) Pertinent data on and discllssion 
of the factors delineated in the respec
tive criterion for listing a hazardous 
waste, where the demonstration is 
based on the factors in§ 261.11Ca)(3); 

(8) A description .of the methodolo
gies and equipment used to obtain the 
representative samples; 

(9) A description of the sample han
dling and preparation techniques, in
cluding techniques used for extrac
tion, containerization and preservation 
of the samples~ 

<10) A description of the tests per
formed <including results>; 

<11) The naines and model numbers 
of the instrun1ents used in performing 
the tests: and 

<12) The following staten1ent signed 
by the generator of the waste or his 
authorized representative: 

I certlfy under penalty of law that I have 
personally examlned o.nd am familiar wlth 
lhe Infonnatton submitted In this demon· 
stratlon and all attached documents. and 
that, based on my inquiry of those lndlvld· 
uals Immediately responsible for obtaining 
the Information. I believe that the submit
ted lnformntion Is true, nccurate, and com· 
p1ete. I am aware that there are significant 
penalties for submitting false information, 
Including the possibility of fine and Impris-
onment. · 

(j) After receiving a petition for an 
exclusion, the Ad1ninistrator may re· 
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quest any atl<liU1111al illfonnatiun 
which he may reasonably require to 
<>valuat.t" th<> p(·tition. 

~kl An exclusion will only apply to 
the waste gencro.t.ed at the individual 
facility coverc<l by the den1onstration 
and will not apply to waste from any 
other facility. 

<D The Adn1inistrator may exclude 
only part of the waste for which the 
demonstration i.s .subn:litted where he 
has reason to belit:ve that variability 
of the waste justifies a partial exclu
sion. 

<m> The Administrator may <but 
shall not be required to) grant a tem
porary exclusion before making a final 
decision under§ 260.20(d) whenever he 
finds that there is a substanti'al likeli
hood that an exclusion will be finally 
granted. The Administrator will pub
lish notice of any such temporary ex
clusion in the FEDERAL REGISTER. 

APPENDIX I-OVERVIEW OF SUUTITLE C 
REGULATIONS 

The Ag~ncy believes that lhere are many 
people who suspect, but are not sure, that 
their activities are subject to control under 
the RCRA Subtitle C rules. This appendix 
is written for these people, It is designed to 
help those who are unfarniliar with the haz· 
ardous waste control prograrn to determine 
with which, if any, of the regulations they 
should comply. 

Definition of Solid Waste 

The first question which such a person 
should ask himself is: "Is the material I 
handle a solid waste?" If the answer to lhis 
Question is "No", then the material is not 
subject to control under RCRA and, there
fore, the person need not worry about 
whether he should comply with the Subtitle 
C rules. 

Section 261.2 of this chapter provides a 
definition of "solid waste" which expands 
the statutory definition of that tenn given 
in section 1004(27> of RCRA. This definition 
is diagramrned In Figure I below. 

Figure 1 explains that all 1naterials arc 
either: <1) Garbage refuse, or sludge; (2) 
solid. liquid, semi-solid or contained gaseous 
material; or <3l something else. No materials 
in the third category arc solid waste. A1l 1na· 
terials in the first category are solid waste. 
Materials in the st.cond category are solid 
wasle unless they are one of the five exctu- · 
sions specified 10 § 261.4<a). 

Dt'.f1111li011 of /Ju.~·unlow; \Vu~·tc 

Jf a persun IHi .. 'i cit'l-t'nnirn.:d tilat his 1natc· 
rial is a "solid wastP", !ht· rl!:'XI qut·sliou he 
shuuld a.'>k i:;: "Is the solid wa.c;te I handle a 
hrv.ardous war,t(''!" 

Ua.zarrlous wa.ste is <lefi11ed in § 261.3 uf 
this chapter. Sct·licn 261.3 provid<>s that, in 
gent•ral. a solid waste is a hazardous waste 
if: ( lJ It is. or ;.•ont.alns, a hazardous waste 
listed in Subpart. D of Part 261 of this chap. 
ter, or C2J the waste exhibits any of the 
characteristics defined ln Subpart C of Part 
261. However. Parts 260 and 261 also con
tain provisions which cXC'lude (§§ 261.4(b), 
260.20, and 260.22) C'ert.ain solid wastes from 
the definition of "hazardous waste", even 
though they are listed in Subpart D or ex
hibit one or rnore of the characteristics de
nned in Subµ3.rt C. Figure 2 depicts the 
interplay of these special provisions with 
the definition of "hazardous waste". It pre· 
sents a series of questions which a person 
should a::;k hin1self concerning his waste. 
After doing so, the person should be able to 
determine if the solid w..ste he handles is a 
hazardous waste. 

Hazardous Waste Regulations 

If thi:; is the ease, the person should look 
at Pigure S. Figure 3 depicts the speclal pro. 
visions specified in the final Part 261 rules 
for hazardous waste which: 
1. Is generated by a small Quantity genera

tor 
2. Is or is intended to be legitimately and 

bcnefkiailY used, re-used, recycled, or re
claimed 

3. Is a sludge; is listed in Part 261, Subpart 
D; or is a rnixture containiug a waste 
listed in Part 261, Subpart D. 

For each of these Groups, Figure 3 Indi
cates with which Subtitle C regulatlons (if 
any) the person handling these wastes n1ust 
comply. Figure 3 also explains that, if a 
person handles hazardous waste which Is 
not included in any one of the above three 
categodcs, his We.';te is subject to the Sub
title C regulations diagrammed In Figure 4. 

Figure 4 Is n flowchart which identifies 
the three cn.h~gories of nctlvltles regulated 
under the Subtitle C rules, and the corre· 
sponding set of rules with which people In 
each of these categories must comply. It 
points out that all people who handle haz
ardous waste a.re either: (ll Generators of 
hr.zardous wa..st.e, (2) transporters of hazard· 
ous waste, ( 3 J owners or operators of ha.z. 
ardous \Vaste treatment, storage, or disposal 
faciHtles, or (4) a cornblnalion of the above. 
Figure 4 indicates that a.II of these people 
must notify EPA of their hazardous waste 
activities in accordance with the Section 
3010 Notification Procedure:. (sec 45 FR 
12746 et seq.), and obtain an EPA identifica
tion numbl!r-
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It should lie noted that pcopll• handling 
wastes listed in Subpart D of Part 261 Who 
h~we filed, or who intent.I to file an applicn
tiou to excnipt their wn.ste froni regulation 
undt•r the SubtillC' C rules, must also 
cornply wilh the notification requirements 
of section 3010. 

lf n person generates hazardous waste, 
Ph::ure 4 indicates that he must comply with 
the Part 262 rules. If he transports it, he 
must comply with the Part 263 rules. The 
standards in both these Parts are designed 
to ensure, among other things, proper rec
ordkeeping and reporting, the use of a 
manifest system to traclt shipments of haz
ardous waste, the use of proper labels and 
containers, and the delivery of the waste to 
a permitted treatment, storage, or disposal 
facility. 

If a person owns or operates a facility 
which treats, stores, or disposes of hazard
ous waste, the standards with which he 
must comply depend on a number of fac
tors. First of all, if the owner or operator of 
a storage facility is also the person who gen
erates the waste, and the waste is stored at 
the facility for less l.han 90 days for subse
quent shipment off-site, then the person 
must comply with § 262.34 of the Part 262 
rules. 

All other owners or operators of treat
ment, storage, or disposal facilities must 
comply w1th either the Part 264 or the Part 
265 rules. To detern1ine with Which.of these 
sets of rules an owner or operator must 
comply. he must find out whether his facili
ty qualifies fqr interim status. To qualify, 
the owner or operator 1nust: <ll Have been 
treating, storing, or disposing of the hazard
ous waste. or co1nmenced facility construe-

Title 40-Protection of Environment 

tion on or before October 21. 1976, 12l 
co1uply with the St•etion 3010 notification 
rcquirt'ments, and (3) apply for a pernlit 
under Parl 270 of this chitpter. 

If the owner or operator has done all of 
the above. he qualifit·s for interim status, 
and he 1nust comply with the Part 265 rules. 
These rules corat.ain adn1i11istrat.jve require-
1nents, monitoring and closure standards, 
and an abbrcvia.ted set of technical and clo
sure and post·clo:;ure cost estimate require
ments. The owner or operator musl comply 
with these standards until final administra
tive disposition of his pennit application is 
made. If a permit is issued to the owner or 
operator, he must then comply with the 
permit which will be based on the Part 264 
rules. 

If the owner or operator has not carried 
out the above three requirements, he does 
not qualify for interim status. Until he Is 
issued a permit for his facility, the owner or 
operator must stop waste management oper
ations Cif any) at the facility, and send his 
hazardous waste (if any) to a facility whose 
owner or operator has interim stat.us or to a 
storage facility following the Part 262 rules. 

In order to apply for a permit, the owner 
or operator must comply with the proce
dures specified in Part 270 of this chapter. 

It should be noted that the Agency will be 
periodically revising the rules depicted in 
Figures 3 and 4. All persons are encouraged 
to write to EPA to verify that the regula
tions which they are reading are up-to-date. 
To obtain this verification, conta1.'t: Solid 
Waste Information, U.S. Environmental 
Protection Agency, 26 West St. Clair Street, 
Cincinnati, Ohio 45268 (513) 684-5362. 
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F'IGURE l 

l1£FlNTTl\>N Of' A SOI.ID WAS'l'£ 

All materials 

,- -t-. 
Garbage, refuse Solici, liq11i<i, semi-solid or Other 

Jr sludge containe.-1 gaseous l'\aterial 
which is: 

1. discar·i~ 
2. serve-i its intenoie<'I 

purp,~se 

3. a manufacturinq or 
mininq by-product 

t 
floes §261.4{a} exclu(le your 
material from regulation v 
under RCAA because it is YES ,J Tl:!E MATERIAL 

I 
one of the following: • IS NOT A RCRll 
1. domestic sewage · 1 SOLID WASTE 
2. CWA point source discharqe 
3. Irrigation return flow 
4. AEC source, so~cial nuclear 

or by-product material 
5. In situ mining waste 

NO 

·V ., 
THF MATP.RIAL IS A RCRA SOLin WASTF. 
irresepective of whether you: 

l. discarrl it 
2. U:se it 
J. reu:se it 
4. recycle it 
S. reclaim it 
6. store it or accumlate it 

for purposes 1-5 of above 
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P Intl itf. :'! 

!ll·:l-' JN 11' J( •tl < 'i·' A l!A7./;kl ><•I'S W/\'.il'F 

-
ln the solid waste 

:luderl from regulation 
under §2bl.4[b)? 

NO 

ls the solid waste listed 
in Part 261, Subpart 0, NO 
or is it a mixture that 

contains a waste 
listed in Subpart D? 

YES 
/ 

Has the waste or m:i.x-
ture been excluded from YES 

' the li.sts .1.-n Sl.lbpart D 
or §261. 3 in accordance 

/ 

wi.th §§260.20 and 260.227 

" noes th,:,, waste exhihit 
any of the characteristics 

specific~ in Part 261, 
Subpart c? 

NO YES lNO 
""' 'I/ 

THE WASTF. rs 
A HAZAROOUS W,\S'l'E 

(see figure 3) Cl THE WASTE IS 
SJECT TO CONTROL 
INDER SUBTITLE D 

f land disposed) 
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Fl r;11 R ": 1 

Sl'FX'IAL l'~uvr...:;y,·,,rs f'·IR \~rRTAI~l l·lAZARfll"'110, W.A,31'1:" 

'l'll£ WAS1'F: IS A 
!-lAZAROOllS WASTE 
(se ... figure 2) 

~-----

i:-
-, 
_J 

Is it generated by a 
small quantity generator 
as defined in ~261.57 

J;o 
~ 

Is it or l.S it .i.ntended 
to be legitimately and 

beneficially used, re-used, 
recycled, er reclaimed? 

-J~s 
Is it a sludqe or is it 

listed in Part 261, Subpart D 
or is it a mixture containing 

a waste listed in Part 261, 
Subpart D? 

JYES 

IT IS SUBJECT TO THF. FOLLOWI"lG 
REQUIREMENTS WITH RESP~CT TO 

ITS TRANSPORTATION OR STORAGE: 

\'ES 

"o 

NO 

- Notification under Section 3010 
- Parts 262 and 263 
- Part 264, Subparts A through E 
- Part 265, Subparts A through E, 

and G,H,I,J,& L 
- Parts 270 and 124 

343 
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. 
' 

I 
11 

It is snbiect to 
the special require

ments of ~261.~ 

Therefore, it must he 
intenrled to be discarrled. 

IT rs SlJBJP.CT 'l'O TAP. 
Sll~TITLE C Rf:(;UI.AfIONS 
DIAGRAMMED IN FIG!/Rf. 4. 

IT IS NOT SUBJECT TO 
REGULATION UNDER 

SUBTITLE C 

/ 
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FIGllRE 4 

R~:G!ll.A'f[Of.JS t'OR l!A?:ARfllJ\JS \~IHiTt: 

NOT COVERED lN 1J1Af;RN-\ 1 

All persuns who handle l1azai:-<'lous waste 
subject to control under Subtitl01 c 

not covet'"e<'I. in figure 3 

----. 

Nutify EPA aC<~Or<iing to 
section 3010 of RCRJ\. 

' Obtain EPA ID Numt>et" 

-v 
Generators Tr~n~porters owners or Operators 

of T/S/o• Facilities 
I 

I 
on-Site Generators All other owners 

-v '11 
Part 262 i'art 263 

Storing Wastes oi:- Operators 
< 90 days for 
subsequent 

shipment off- o/o•• who 
site "qualify for 

o/o who <'Ion' t 
<malify foi:-1 interirc.tu• interim I"'"" 

§262.34 of Part 265 -Stop operations, i" any 
Part 262 -Send waste inventory, 

if any, to a f~cility 
Whose owner or opei:-ator 
has interim status, or 
a permit, followinq the 
Part 262 rul<1s 

-Apply "or permit under 
Part 270 & i:-esume or 
commence operations only 
after nennit is issued 
by f:'PA. under Parts 270, 
124 and 264, or hy a 
State with an FPA.
armroverl hazardo1ts 
waste permit oroararn. 

T/S/D stands for Treatment, Stor ... qe, or Disposal 
*• o/O st3nds for Own~rs or Operators 

(45 FR 33073, I'.iay 19. 1980, as an1endcd at 48 FR 14293, Apr. l, 19~•31 
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PART 261--IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

Subpart A-Genergl 

St•c. 
261.l Purpose and scope. 
261.2 Definition of solid waste. 
261.3 Definition or hazardous waste. 
261.4 Exclusions. · 
261.5 Special requirements for hazardous 

waste generated by s1nall quantity gen
erators. 

261.6 Special requirements for hazardous 
waste which is used, re-used, recycled or 
reclaimed. 

261.7 Residues ot: hazardous waste in 
empty containers. 

Subpart 8--Criteria for Identifying the ChorQC
leri11ic1 of Hai:GrdGUl Wat.I• and for Listing 
Ha:zgrdou1 WGt.lc::tl 

261.10 Criteria fol" identifying the charac
teristics of hazardous waste. 

261.ll Criteria for listing hazardous waste. 

Subpart C-Characterit.liu of Hazardous 
WGde 

261.20 General. 
261.21 Characteristic of ignitability. 
261.22 Characteristic of corrosivity. 
261.23 Characteristic of reactivity. 
261.24 Characteristic of EP toxicity. 

fiiJbpart D-Li5b df Hazardou1 Wo1tes 

261.30 General. 
261.31 Hazardous wastes from non-specific 

sources. 
261.32 Hazardous wastes from specific 

sources. 
261.33 Discarded commercial chemical 

products, off-specification species, con
tainer residues, and spill residues there· 
of. 

APPENDICES 

APPEUDIX I-REPRESENTATIVE SAMPLING 
METHODS 

Al'PENDIX II-EP TOXICITY TEST PRoCE· 
DU RES 

APPENDIX: Ill-CHEMICAL ANALYSIS TEST 
METHODS 

APPENDIX IV-(RESEl\VED FOR RADIOACTIVE 
WASTE TEST METHODS) 

APPENDIX V-[RESERVED FOR INFECTIOUS 
\VASTE TREATMENT SPECIFICATIONS} 

APPEHDIX VI-[RESEitVED FOR ETIOLOGIC 
AGENTS) 

APPENDIX VII-BASIS ~'OR LISTING HAZARD
OUS WASTE 

APPENDIX VIII-llAZARDOUS CONSTITUENTS 

AUTHORITY: Secs. 1006, 2002Ce.), 3001 and 
3002 of the Solid Waste Disposal Act. a.s 

iu;u~nded by t Ile Ut'sourct• Cuu;;1·n·a1 !on and 
Rt•cu\'t'r:>' Act ~:r 1976. 11...-; amended 142 U H.C. 
6905. 6912(a\. 69~1, and 6922). 

Sou11..:i:.:: 45 l-'H. 33119. J\.1ay 19, 1980, unless 
otherwise 1101 ed. 

Subpart A-General 

§ 261.l Purpose and !-;Cope. 

(al This part identifies those solid 
wastes which are subject to regulation 
as hazardous wastes under Parts 262 
through 265 and Parts 270, 271, and 
124 of this chapter and which are sub. 
ject to the notification requirements 
of section 3010 of RCRA. In this part: 

(l} Subpart A defines the terms 
"solid waste" and "hazardous waste," 
identifies those wastes which are ex
cluded from regulation under Parts 
262 through 265, 270, 271 and 124 and 
establishes special n1anagement re
quiren1ents for hazardous waste pro
duced by sntall quantity generators 
and hazardous waste which is used, re
used, recycled or reclaimed. 

(2) Subpart B sets forth the criteria 
used by EPA to identify characteris
tics of hazardous waste and to list par
ticular hazardous wastes. 

(3) Subpart C identifies characteris
tics of hazardous waste. 

(4) Subpart D lists particular haz
ardous wastes. 

(b} This part identifies only some of 
the materials Which are hazardous 
wastes under sections 3007 and 7003 of 
RCRA. A material which is not a haz
ardous waste identified in this part is 
still a hazardous waste for purposes "or 
those sections if: 

(1) In the case of section 3007, EPA 
has reason to believe that the material 
n1ay be a hazardous waste within the 
meaning of section 1004(5) of RCRA. 

(2) Jn the case of section 7003, the 
statutory elements are established. 

[45 FR 33119, ?o.1ay 19, 1980, as amended at 
48 FR 14293, Apr. 1, 1983) 

§ 261.2 Definition of solid waste. 

(a) A solid waste is any garbage, 
refuse, sludge or any other waste ma
terial which is nol excluded under 
§ 261.4<al. 

(b) An "other waste material" ls any 
solid, liquid, semi-solid or contained 
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§ 261.3 

A:a!icous n1at1~rial, rt'sulling fron1 indu!'i~ 
trial. co1nnH.'rcial, 1nining or agricul
tural operalinus. or from com1nunity 
activities which: 

< 1) Is diseardt•d or is being accumu
lated, stored or physically, chemically 
or biologically treated prlor to being 
discarded; or 

(2) llas served its original intended 
use and sometimes is discarded; or 

(3) Is a 1nanufacuring or n1ining by
product and sometimes is discarded. 

Cc> A material is "discarded" if it is 
abandoned <and not used, re-used, re
claimed or recycled) by being: 

( 1) Disposed of; or 
< 2) Burned or incinerated, except 

where the material is being burned as 
a fuel for the purpose of recovering 
usable energy; or 

CJ) Physically, chemically, or biologi
cally treated (other than burned or in
cinerated> in lieu of or prior to being 
disposed of. 

Cd) A material is "disposed of" if it is 
discharged, deposited, Injected, 
dumped, spilled, leaked or placed into 
or on any land or water so that such 
material or any constituent thereof 
may enter the environment or be emit
ted into the air or discharged into 
ground or surface waters. 

<e> A ''manufacturing or mining by
product" is a material that is not one 
of the primary products of a particu
lar manufacturing or mining oper
ation, is a secondary and incidental 
product of the particular operation 
and would not be solely and separately 
manufactured or mined by the par
ticular manufacturing or mining oper
ation. The term does not include a.n in
termediate manufacturing or mining 
product which results from one of the 
steps in a manufacturing or mining 
process and ls typically processed 
through the next step of the process 
within a short time. 

§ 261.3 Definition of hazardou11 waste. 

<al A solid waste, as defined fn 
§ 261.2, is a hazardous waste if: 

< l) It is not excluded from regula
tion as a hazardous waste under 
§ 261.4(b); and 

(2) It meets any of the following cri
teria: 

Title 40-Protection of Environment 

(i) It exhibits any of the characteris
Ucs of hazardous wnste idt~ntified in 
Subpart C. 

(ii} It is listed in Subµart I) and has 
uol been t:xcludcd fn1n1 the lists in 
Subpart D under §§ 260.20 and 260.22 
of this chapter. 

Oiil It is a mixture of a solid waste 
and a hazardous waste that is listed in 
Subpart D solely because it exhibits 
one or n1ore of the characteristics of 
hazardous waste identified in Subpart 
C, unless the resultant mixture no 
longer exhibits any characteristic of 
hazardous waste Jdenlified in Subpart 
c. 

<iv) It is a mixture of solid waste and 
one or more hazardous wastes listed in 
Subpart D and has not been excluded 
from this paragraph under § § 260.20 
and 260.22 of this chapter; however, 
the following mixtures of solid wastes 
and hazardous wastes listed in Sub
part D are not hazardous wastes 
(except by application of paragraph 
Ca)(2) (i) or Cii) of this section> if the 
generator can demonstrate that the 
inixturc consists of wastewater the dis
charge of which is subject to r~gula
tion under either Section 402 or Sec
tion 307Cb) of the Clean Water Act <In· 
eluding wastewater at facilities which 
have eliminated the discharge of 
wastewater) and: 

(A) One or more of t.he following 
spent solvents listed in § 261.31-
ca.rbon tetrachloride, tetrachloroethy
Iene, trichoroethylene-provided that 
the maximum total weekly usage of 
these solvents Cother than the 
amounts that can be demonstrated not 
to be discharged to wastewater) divid
ed by the average weekly flow of 
wastewater into the headworks of the 
facility's waste\vater treatment or pre
treatment system does not exceed 1 
part per million; or 

CB) One or more of the following 
spent solvents listed in § 261.31-meth
ylene chloride, 1,1,1-trichloroethane, 
chlorobenzene, o-dichlorobenzene, cre
sols, cresylic acid, nitrobenzene, tolu
ene, methyl ethyl ketone, carbon dl
sulflde, lsobutanol, pyridine, spent 
chlorofluorocarbon solvents-provided 
that the maximum total weekly usage 
of these solvents Cother than the 
an1ounts that can be den1onstrated not 
to be discharged to wastewater> divid-
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t'd by I ht' a\'t'r:l.gl' wel'kly flow ot 
w:t:.;l(·water into the ht'adwork1-; of the 
facility"s wa.slt'Water treut1nt·nt or pre
tr<'atn1ent sy~tcn1 dot>s not exet•ed 25 
parts pt:'r million; or 

<C> One of the followint~ wastes 
listed in § 261.32-heat exchanger 
bundle cleaning sludge fro1n the petro
leum refining industry CEPA Ila.zard
ous Waste No. KOSO>; or 

<D> A discarded comn1ercial chemi
cal product. or chemical intermediate 
listed in § 261.33, arising from de 1nini
mis losses of these rnaterials from 
manufacturing operations in which 
these n1aterials are used as raw 1nate
rials or are produced in the manufac
turing proce:;.s. For purposes of this 
subparagraph, "de 1nini11iis" losses in
clude those from normal 1naterial han
dling operations (e.g. spills from the 
unloading or transfer of materials 
from bins or other containers, leaks 
from pipes, valves or other devices 
used to transfer materials); minor 
leaks of process equipment, storage 
tanks or containers; leaks from well
maintained pump packings and seals; 
sample purgings; relief device dis
charges; discharges from saft:ty show
ers and rinsing and cleaning of person
al safety equipment; and rinsate from 
empty containers or from containers 
that are rendered empty by that rins
ing; or 

(El Wastewater resulting from labo
ratory operations containing toxic CT) 
wastes listed in Subpart D, provided 
that the annualized average flow of 
laboratory wastewater does not exceed 
one percent of total wastewater flow 
into the headworks of the facility's 
wastewater treatment or pre-treat
ment system, or provided the \Vastes, 
combined annualized average concen
tration does not exceed one part per 
million in the headworks of the facili
ty's wastewater treatment or pre-treat
ment facility. 'I'oxic CTJ \Vastes used fn 
laboratories that art: demonstrated 
not to be discharged to wastewater are 
not to be included in this calculation. 

(b) A solid waste which is not ex
cluded from regulation under para
graph (a)Cl) of this section becomes a 
hazardous waste when any of the fol
lowing events occur: 

<1> In the case of a waste listed in 
Subpart D, when the waste first meets 

tilt· !isling dcserlptiou svt l'orlli in 
Subpart. D. 

(2) In Ifie cast> of n. 1nixture of solid 
wn.slt' and on~· or n1ore listed hazard
ous wast1:s. when a hazardous waste 
listed in Subpart D i.s first added to 
the solid waste. 

(3) In the case of any other waste 
<including a waste mixture), when the 
waste exhibits any of the characteris
tics identified in Subpart C. 

(c) Unless and until it meets the cri
teria of paragraph Cd>: 

Cl> A hazardous waste will remain a 
haza.rdnus waste, 

(2)(i) Except as otherwise provided 
in paragraph (c)(2)(ii) of this section, 
a.uy solid waste generated froro the 
treatment, storage, or disposal of a 
hazardous waste, including any sludge, 
spill residue, ash, emission control 
dust or leachate <but not including 
precipitatioll run-off) is a hazardous 
waste. 

Cii) The following solid ·wastes are 
not hazardous even though they are 
generated from the treatment, stor
age, or disposal of a hazardous waste, 
unless they exhibit one or more of the 
characteristics of hazardous waste: CA> 
Waste pickle liquor sludge generated 
by lime stabilization of spent pickle 
liquor from the iron and steel industry 
<SIC codes 331 and 332). 

Cd) Any solid waste described in 
paragraph (C) of this section is not a 
hazardous waste if it meets the follow
ing criteria: 

Cl) In the case of any solid waste, it 
does not exhibit any of the character
istics of hazardous waste identified in 
Subpart C. 

(2) In the case of a waste which is a 
listed waste under Subpart D, contains 
a waste listed under Subpart D or is 
derived from a waste listed in Subpart 
D. it also has been excluded from 
paragraph (c) under § § 260.20 and 
260.22 of this chapter. 

[45 FR 33119. May 19. 1980, as amended at 
46 FR 56588, Nov. 11. 1981; 49 FR 23287, 
June 5, 19841 

EFFECTIVE DATE NoTE.: At 49 FR 23287, 
June 5. 1984, § 261.3Ccl<2J was revised, effec
tive December 5, 1984. For the convenience 
of the user, the superseded text is set out 
below: 
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§ 261.4 

!i 261.3 lll'fiuilion of hazardous 111·11Kte. 

(C) • • 
(2) Any solid wast1~ i;enero.lt:d from lht! 

t.rca.lmenl, i.:toragc or disposal or a hazard
ous waste. including any s1udBe, spill resi
due, a::ih, emis;ion control dust or leachate 
(but not including precipitation run-off>, ls 
a hazardous waste. 

§ 261.4 Exclusions. 

(a) llfaterials which are nol solid 
wastes. The following materials are 
not solid wa.stes for the 1>urpose of this 
part: 

{l)(i) Domestic sewage; and 
(ii> Any nlixture of domestic sewage 

and other wastes that passes through 
a sewer system to a publicly-owned 
treatment works for treatment. "Do
mestic sewage" means untreated sani
tary wastes that pass through a sewer 
system. 

C2) Industrial wastewater discharges 
that are point source discharges sub
ject to regulation under Section 402 of 
the Clean Water Act, as amended. 
(Com1nenL· This exclusion applies only to 
the actual point source discharge. It does 
not exclude - industrial wastewaters while 
they are being collected, stored or treated 
before discharge. nnr does it exclude sludges 
that are generated by industrial wastewater 
treatmenLJ 

(3) Irrigation return flows. 
(4) Source, special nuclear or by

product material as defined by the 
Atomic Energy Act of 1954, as amend
ed, 42 U.S.C. 2011 et seq. 

(5) Material.'> subjected ta in-situ 
ruining techniques which are not re· 
moved from the ground as part of the 
extraction process. 

(b) Solid wastes which aTe not haz
aTdous wastes. The following solid 
wastes are not hazardous v1asles: 

<1> Household waste, including 
household waste that has been collect
ed, transported, stored, treated, dis
posed, recovered <e:g., refuse-derived 
fuel) or reused. "Household waste" 
means any waste material <including 
garbage, trash and sanitary wastes in 
septic tanks) derived from households 
(including single and multiple resi
dences, hotels and motels.) 

Title 40-Prolection of Environment 

( 2> Solid wastes general l'Ci by any of 
t.he. following and which are returned 
to the soils as fcrt.ilh~ers: 

(i) The growing and harvesting of 
agricultural crops. 

(ii) The raising of anin1als, including 
anhnal manures. 

<3> Mining overburden returned to 
the mine site. 

(4) Ply ash waste. botto1n ash waste, 
slag waste, and flue gas emission con
trol waste generated primarily from 
the combustion of coal or other fossil 
fuels. 

(5} Drilling fluids, produced waters, 
and other wastes associated with the 
exploration, development, or produc· 
tion of crude oil, natural gas or geo· 
thern1al energy. 

(6)(i) Wastes which fail the test for 
the characteristic of EP toxicity be
cause chromium is present or are 
listed in Subpart D due to the pres
ence of chromium. which do not fail 
the test for the characteristic of EP 
toxicity for any other constituent or 
are not listed due to the presence of 
any other constituent, and which do 
not fail the text for any other charac
teristic, if it is shown by a v1aste gener
ator or by waste generators that: 

CA} The chromium in the waste is 
exclusively <or nearly exclusively) tri
valent chromium; and 

CB) The waste is generated from an 
industrial process which uses trivalent 
chromium exlcusively <or nearly exclu
sively) and the process does not gener
ate hexavalent chromium; and 

<C> The waste is typically and fre
quently managed in non-oxidizing en
vironments. 

<iD Specific wa.5tes which meet the 
standard in paragraphs Cb)(6)(i)(A), 
CB) and (C) (so long as they do not fail 
the test for the charactristic of EP 
toxicity, and do not fail the test for 
any other characteristic> are: 

CA) Chrome (blue) trimmings gener
ated by the following subcategories of 
the leather tanning and finishing in· 
dustry; hair pulp/chrome tan/retan/ 
wet finish; hair save/chrome tan/ 
retan/wet finish; retan/wet finish; no 
beamhouse; through-the-blue; and 
shearling. 

<B) Chrome (blue) shavings generat
ed by the following subcategories of 
the leather tanning and finishing in-
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duslry: hnir pulp/chro1n1• tnn/rt!lan/ 
wet finish; hair sav1'/chro1ne tan/ 
retan/W('l fini:'>h; rctan/wct finish; no 
bt'an1house; llir0ugh-ll1e-blue; and 
shear ling. 

<Cl Buffing dust gentirated by tht• 
following subcaleg"ories of the teat.her 
tanning and tinishing industry; hair 
pulp/chron1e lun/retan/wet finish; 
hair save/chrotne tan/retan/wet 
finish; ret.an/wct finish; no liean1-
house; through-the-blue. 

CD) Sewer screenings generated by 
the following subcategories of the 
leather tanning and finishing indus
try: hair pulp/crome tan/retan/wet 
finish; hair save/chrome tan/retan/ 
wet finish; retan/wet finish; no bean1· 
house; through-the-blue; and shear
ling. 

<E> Wastewater treatment sludges 
generated by the following subcategor· 
ies of the leather tanning and finish· 
ing industry: hair pulp/ chron1e tan/ 
retan/wet finish; hair save/chrome 
tan/retan/wet finish; retan/\vet 
finish; no beamhouse; through-the· 
blue; and shearllng. 

<F> Wastewater treatment sludes 
generated by the following subcategor
ies of the leather tanning and finish
ing industry: hair pulp/chrome tan/ 
retan/wet finish; hair save/chrome
tan/retan/wet finish; and through
the-blue. 

(G) Waste scrap leather from the 
leather tanning industry, the shoe 
manufacturing industry, and other 
leather product manufacturing indus
tries. 

<H> Wastewater treatment sludges 
from the production of TiO~ pigment 
using chromium-bearing ores by the 
chloride process. 

(7) Solid waste from the extraction, 
beneficiaUon and processing of ores 
and minerals Clncluding coal>, includ
ing phosphate rock and overburden 
from the mining of uranium ore. 

<8> Cement kiln dust waste. 
(9) Solid waste which consists of dls· 

carded wood or wood products which 
fails the test for the characteristic of 
EP toxicity and which ls not a hazard
ous waste for any other reason if the 
waste is generated by persons who uti
lize the arsenical-treated wood and 
wood products for these materials' in
tended end use. 

<c) II.iznrJOu<> wast!'!> which nn~ l'X· 
en1µtpcJ frorn c:t~rt.ain 11•g11lation~. A 
hazardous wn.ste which is 1:en<'rnted in 
a product or raw n1alvrlal stora~e 
tank. a produc:t or raw n1aterial trans
µort vchich~ or vessel, a product or raw 
n1aterial pipeline, or in a ma.nufactur. 
ing p1·ocess uniL or an associated non
\Vaste-trea t1nent-1nanu r acturing unit, 
is not subject to regulation under 
Parts 262 through 265, 270. 271 and 
124 of this chapter or to the notifica
tion requirPments of Section 3010 of 
RCRA until it exiLs the unit in which 
it was generated, unless the unit is a 
surface impoundment, or unless the 
hazardous waste remains in the unit 
more than 90 days after the unit 
ceases to be operated for manufactur. 
ing, or for storage or transportation of 
product or raw materials. 

(d) Sa1nples. (1) Except as provided 
in paragraph (d)C2) of this section, a 
sample of solid waste or a sample of 
waler, soil, or air, which is collected 
for the sole purpose of testing to de
termine its characteristics or composi
tion, is not subject to any require. 
ments of this part or Parts 262 
through 267 or Part 270 or Part 124 of 
this chapter or to the notification re~ 
quirements of Section 3010 of RCRA, 
when: 

(i) ~'he sample is being transported 
to a laboratory for the purpose of test. 
ing; or 

(ii> The sample is being transported 
back to the sample collector after test. 
ing; or 

<HD The sample Is being stored by 
the sample collector before transport 
to a laboratory for testiug; or 

<iv) The sample is being stored in a 
laboratory before testing; or 

(v) The sa1nple is being stored in a 
laboratory after testing but before it ls 
returned to the sample collector; or 

<vi> The sample is being stored tern. 
porarily in the laboratory after testing 
for a specific purpose <for example, 
until conclusion of a court case or en
forcement action v.·here further test
ing of the sample may be necessary). 

(2) In order to qualify for the ex
emption in paragraphs (d)(l) (i) and 
(ii) of this section, a sample collector 
shipping samples to a laboratory and a 
laboratory returning samples to a 
sample collector must: 
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§ 261.5 

<D Con1ply with U.S. Ueµartn1ent of 
'l'ransportat.ion (f)O'l'J, U.S. Postal 
Service <USPS>. or any other applica
ble .shipping requirc1ncnts; or 

OD Co1nply with the following re
quiren1ents if the sa1nple collector de
t.ennincs that D(JT, USPS. or other 
shipping requirem~nts do not apply to 
the shipment of the sample: 

<A> Assure that the following infor-
1nation accon~panies the sample: 

<1> ~'he sample collector's name, 
mailing address, and telephone 
nu1nber; 

< 2> The laboratory's name, mailing 
address, and telephone nwnber; 

<3> The quantity of the sample; 
(4) The date of shipment; and 
<5> A description of the sample. 
CB> Package the sample so that it 

does not leak, spill, or vaporize from 
its packa[Iing. 

(3) This exemption does not apply if 
the laboratory determines that the 
waste is hazardous but the laboratory 
i.s no longer meeting any of the condi
tions stated in paragraph (d)(l) of this 
section. 

[45 FR 33119, May 19, 1980, as amended at 
45 FR 72037, Oct. 30, 1$80; 45 FR 76620, 
Nov. 19, 1980; 45 FR 73531, Nov. 25, 1980; 45 
FR 80287, Dec. 4, 1980; 46 FR 27476. ?.Ia;{ 
23, 1981; 46 l<"R 47429, Sept. 25, 1981; 46 FR 
14293, Apr. 1, 1983; 48 FR 30115, June 30, 
1983] 

§ 261.5 Special requirements [or hazard
ous waste generated by s1nall quantity 
generatoca. 

(a) A generator is a small quantity 
generator in a calendar month if he 
generates less than 1000 kilogrw.ns of 
hazardous waste in that month. 

{b) Except for those wastes identi
fied in paragraphs <e> and (f) of this 
section, a small quantity generator's 
hazardous wastes are not subject to 
regulation under Parts 262 through 
265 and Parts 270 and 124 of this 
chapter, and the notification require
ments of Section 3010 of RCRA, pro
vided the generator complies with the 
requirements of paragraph Cg) of this 
section. 

( c) Hazardous waste that ls benefi
cially used or re-used or legitimately 
recycled or reclaimed and that is ex· 
eluded from regulation by § 261.6(a) Is 
not included in the quantity determl· 

Title 40--Prolection of Environment 

nations of this section. a.nd is not sub
j('ct to any rrquircnH•nl.s of this sec
t ion. IIa.zardous waste that is .subject 
to the special rt!quirements of 
§ 26l.6(b) h; includ1~d in the quantity 
determinations of this section and is 
subject to the requirements of this 
section. 

!d) In detern1ining the quantity of 
hazardous waste he generates, a gener
ator need not include: 

(1) His hazardous waste when it is 
removed from on-site storage; or 

(2) lla.zardous waste produced by on
site treatment of hi:. hazardous waste. 

(e) If a small quantity generator 
generates acutely hazardous waste in a 
calendar inonth in quantities greater 
than set forth below, all quantities of 
that acutely hazardous waste are sub
ject to regulation under Part.s 262 
through 265 and Parts 270 and 124 of 
this chapter, and the notification re
quirements of Section 3010 of RCRA: 

(1) A total of one kilogrant of com
mercial chemical products and manu
facturing chemical intermediates 
having the generic names listed in 
§ 261.33(e), and off-specification com
mercial chemical products and manu
facturing chemical intermediates 
which, if they met specifications, 
would have the generic names listed in 
§ 26L33(el. 

(2) A total of 100 kilograms of any 
residue or contaminated son, water or 
other debris resulting from the clean
up of a liPill, into or on any land or 
water, of any co1nmerclal chemical 
products or manufacturing chemical 
intermediates having the generic 
nan1es listed in § 261.33<e), or any resi
due or contaminated soil, water or 
other debris resulting from the clean
up of a spill, into or on any land or 
water, of any off-spectffication com
mercial chemical products or n1anufac
turing chemical intermediates which, 
If they met specif!catlons, would have 
the generic names listed in § 261.33(e). 

(f) A small quantity generator may 
accumulate hazardous waste on-site. If 
he accumulat.es at any time more than 
a total of 1000 kilograms of his haz· 
ardous waste, or his acutely hazardous 
wastes in quantities greater than set 
forth in paragraph <e>(l) or (e)(2) of 
this section, all of those accumulated 
wastes for which the accumulation 
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lin1it. Wa.'i t.•xceedcd an:- ;;ubject to regu
lntion und('r Parts 202 through 205 
and Parts 270 and 124 of tills ch.apter, 
and the notification rcquirt'ments of 
Section 3010 of RCRA. The tin1e 
period of § 262.34 for accu1nulation of 
wastes on-site begins for a sn1all quan
tity generator when the accumulated 
wastes exceed the applicable exclusion 
level. 

(g) In order for hazardous waste gen
erated by a small quantity generator 
to be excluded fron1 full regulation 
under this section, the generator 1nust: 

(1) Con1ply with § 262.11 of this 
chapter; 

(2) If he stores his hazardous waste 
on-site, store it in cornpliance with the 
requiren1ents of paragraph (f) of this 
section; and 

<3) Either treat or dispose of his haz. 
ardous waste in an on-site facility, or 
ensure delivery to an off-site storage, 
treatn1ent or disposal facility, either of 
which is: 

(i) Permitted under Part 270 of this 
chapter; 

(ii) In interim status under Parts 270 
and 265 of this chapter; 

<HD Authorized to manage hazard
ous waste by a State with a hazardous 
waste management program approved 
under Part 271 of this chapter; 

(iv) Per1nitted, licensed or registered 
by a State to rnanage inunicipal or in
dustrial solid waste; or 

(V) A facility which; 
CA> Beneficially uses or re-uses, or le· 

gitimately recycles or reclaims his 
waste; or 

CB) Treats his waste prior to benefi
cial use or re-use, or legitimate recy
cling or recla1nation. 

(h) Hazardous waste subject to the 
reduced requirements of this section 
may be mixed with non-hazardous 
waste and remain subject to these re
duced requirements even though the 
resultant mixture exceeds the quanti
ty limitations identified in this section, 
unless the mixture meets any of the 
characteristics of hazardous wastes 
identified in Subpart C. 

<D If a small quantity generator 
n1ixes a solid waste with a hazardous 
waste that exceeds a quantity exclu
sion level of this section, the mixture 
is subject to full regulation. 

L45 FH. 76t!2:t Nov. 19, 1980, a..~ <-1mern.kd at 
46 FR 274'/ll. May 20, 1981: 46 FH. 345U7, 
July '2. l91H; 48 l"R 14294, ADr. 1, 1983] 

§ 26L6 Special rt'411in"!ments for huzard
nus wa!';le which is used. re-used, recy
clt.•d or n·dain1ed. 

<al Except as otherwise provided in 
paragraph Cb) of this section, a haz
ardous waste which meets a.ny of the 
following criteria is not subject to reg
ulation under Parts 262 through 265 
or Parts 270, 271, and 124 of this 
Chapter and is not subject to the noti· 
fkation requirements of Section 3010 
of RCRA until such titne as the Ad
Ininistrator pron1ulgates regulations to 
the contrary: 

Cl> It is being beneficially used or re
used or legitimately recycled or re
claimed. 

(2) It is being accu1nulated, stored or 
physically, chemically or biologically 
treated prior to beneficial use or re
use or legitimate recycling or reclama
tion. 

<3> It is one of the following materi
als Ueing used, reused, recycled or re
claimed in the specified manner; 

<D Spent pickle Jiquor which is 
reused in wastewater treatment at a 
facility holding a National Pollutant 
Discharge Elimination System 
CNPDES) permit, or which is being ac
cun1ulated, stored, or physically, 
chemically or biologically treated 
before such reuse. 

(b) Except for those wastes listed in 
paragraph <a)(3) of this section, a haz
ardous waste that is a sludge, or that 
is listed in § 261.31 or § 261.32, or that 
contains one or more hazardous wastes 
listed in § 261.31 or § 261.32; and that 
Js transported or stored prior to being 
used, re-used, recycled, or reclaimed Is 
subject to the follo\ving requirements 
with respect to such transporation or 
storage: · 

(1) Notification requirements under 
Section 3010 RCRA. 

(2) Part 262 of this chapter. 
(3) Part 263 of this chapter. 
(4) Applicable provisions of Subparts 

A through L of Part 264 of this chap
ter; 

<SJ Applicable provisions of Subparts 
A through L of Part 265 of this chap
ter 
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<6> Parls 270 and 124 of this chapter. 
with respect to storage facilities. 

l45 FR 33119, May 19, 1980, as anH!uded al 
46 1-'R 44973, Sept. 8, 1981; 48 PR 2532, Jan. 
20, 1983; 48 FR 14294, Apr. 1. 19831 

§ 26l.7 Residue!'! of hazardous, waste in 
empty containers. 

<aH 1) Any hazardous waste remain
ing in either (i) an empty container or 
(ii) an inner liner removed from an 
empty container, as defined in para
graph (b) of this section, is not subject 
to regulation under Parts 261 through 
265, or Part 270 or 124 of this chapter 
or to the notification requirements of 
Section 3010 of RCRA. 

(2) Any hazardous waste in either (i) 
n container that is not empty or (ii) an 
inner liner removed from a container 
that is not empty, as defined in para
graph Cbl of this section, is subject to 
regulation under Parts 261 through 
265, and Parts 270 and 124 of this 
chapter and to the notification re~ 
quirements of Section 3010 of RCRA. 

(b)(l) A container or an inner liner 
removed from a container that has 
held any hazardous waste, except a 
waste that is a compressed gas or that 
is identified in § 261.33(c) of this chap
ter, is empty if: 

CD All wastes have been removed 
that can be removed using the prac
tices commonly e1npl0Yed to remove 
materials from that type of container, 
e.g., pouring, pumping, and aspirating, 
and 

(ii) No more than 2.5 centimeters 
cone inch) of residue remain on the 
bottom of the container or inner liner, 
OT 

(iii)(A) l~o more than 3 percent by 
weight of the total capacity of the 
container remains in the container or 
inner liner if the container is less than 
or equal to 110 gallons in size, or 

<Bl No more than 0.3 percent by 
weight of the total capacity of the 
container remains in the container or 
inner liner if the container is greater 
than 110 gallons in size. 

< 2 > A container that has held a haz· 
ardous waste that is a compressed gas 
is empty when the pressure in the con· 
tainer approaches atmospheric. 

(3) A container or an inner liner re
moved from a container that has held 
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a hazardous waste identified in 
§ 26l.33<c> of thi::; chapter is empty if: 

(i) the container or inner liner has 
been triple rinsed using a solvent capa
ble of removing the con1n1ercial chemi
cal product or manufacturing chemi
cal intermediate; 

(iil the container or in11er liner has 
been cleaned by another 1nethod that 
has been shown in the scientific litera· 
ture, or by tests conducted by the gen
erator, to achieve equivalent removal; 
or 

(iii> in the case of a container. the 
inner liner that prevented contact of 
the comn1ercial chetnical product or 
manufacturing chemical intermediate 
with the container, has been removed. 

[45 FR 78529, Nov. 25, 1980, as amended at 
4'1 FR 36097. Aug. 18, 1982; 48 FR 14294, 
Apr. 1, 19831 

Subpart I-Criteria for Identifying 
the Characteri5tics of Hazardous 
Waste and for Li&ting Haxordou1 · 
Waste 

§ 261.10 Cdteria for identifying lhe char· 
acteristics of hazardous waste. 

(a) The Administrator shall identify 
and define a characteristic of hazard
ous waste in Subpart C only upon de
termining that: 

<1> A solid waste that exhibits the 
characteristic may: 

Ci) Cause, or significantly contribute 
to, an increase in mortality or an in
crease in serious irreversible, or inca
pacitating reversible, illness; or 

Cii> Pose a substantial present or po
tential hazard to human health or the 
environment when it is improperly 
treated, stored, transported, disposed 
of or otherwise managed; and 

<2) The characteristic can be: 
(i) Measured by an available stand· 

ardized test method which is reason
ably within the capability of genera· 
tors· of solid waste or private sector 
laboratories that are available to serve 
generators of solid waste; or 

<ll> Reasonably detected by genera· 
tors of solid waste through fheir 
knowledge of their waste. 
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§ :!61.l l Criteria fur lbting hazardous 
wa!'te. 

(.a) 'l'he Achninistrator shall list a 
solid waste as a hazardous waste only 
upon detertnining that the solid waste 
meets one of the following criteria: 

( 1) It exhibits any of the charhcter· 
istics of hazardous waste identified in 
Subpart C. 

C2) It has been found to be fatal to 
humans in low doses or, in the absence 
of data on human toxicity, it has been 
shown in studies to have an oral LD 50 
toxicity <rat) of less than 50 milli
grams per kilogram, an inhalation LC 
50 toxicity (rat) of less than 2 milli
grams per liter, or a dermal LD 50 tox
icity (rabbit) of less than 200 milli~ 
grams per kilogram or is otherwise ca
pable of causing or significantly con
tributing to an increase in serious irre
versible, or incapacitating reversible, 
illness. <Waste listed in accordance 
with these criteria will be designated 
Acute Hazardous Waste.) 

(3) It contains any of the toxic con
stituents listed in Appendix VIII 
unless, after considering any of the 
follov.ring factors, the Administrator 
conCludes that the waste is not capa
ble of posing a substantial present or 
potential hazard to human health or 
the environment when improperly 
treated, stored, transported or dis
posed of, or otherwise managed: 

{i) The nature of the toxicity pre
sented by the constituent. 

OD The concentration of the constit
uent in the waste. 

<iiil The potential of the constituent 
or any toxic degradation product of 
the constituent to migrate from the 
waste into the environment under the 
types of improper management consid· 
ered in paragraph (a)(3)(vi0 of this 
section. 

(iv) The persistence of the constitu
ent or any toxic degradation product 
of the constituent. 

(V) The potential for the constituent 
or any toxic degradation product of 
the constituent to degrade into non
harmful constituents and the rate of 
degradation. 

<vi> The degree to which the constit· 
uent or any degradation product of 
the constituent bioaccuniulates in eco
systems. 

(vii) Tht' plausible types of ifnproper 
managen1ent to which t.he waste could 
be subjected. 

{Viii) 'l'he quantities of the waste 
generated at individual generation 
i;ites or on a regional or national basis. 

(ix) The nature and severity of the 
hun1an health and environmental 
damage that has occurred as a result 
of the in1proper management of 
\Vaste::; containing the constituent. 

(X) Action taken by other govern~ 
n1ental agencies or regulatory pro· 
gran1s based on the health or environ· 
mental hazard posed by the waste or 
waste constituent. 

<xi> Such other factors as may be ap
propriate. 
Substances will be listed on Appendix 
VIII only if they have been shown in 
scientific studies to have toxic, carci
nogenic, mutagenic or teratogenic ef
fects on humans or other life forms. 

(Wastes listed in accordance with 
these criteria will be designated Toxic 
wastes.) 

(b) The Administrator may list class
es or types of solid waste as hazardous 
waste if he has reason to believe that 
individual wastes, within the class or 
type of waste, typically or frequently 
are hazardous under the definition of 
hazardous waste found in Section 
1004(5) of the Act. 

(c) 'l'he Administrator will use the 
criteria for listing specified in this sec
tion to establish the exclusion limits 
referred to in § 261.5(c). 

Subpart C-Characteristics of 
Haz:crdous Waste 

~ 261.20 General. 
(a) A solid waste, as defined in 

§ 261.2, which is not excluded from 
regulation as a hazardous waste under 
§ 261.4{b), is a hazardous v:aste if it ex
hibits any of the characteristics identi
fied in this Subpart. 

[Comment: § 262.11 of this chapter sets 
forth the generator's responsibility to deter
mine whether his waste exhibits one or 
more of the characteristics identified in this 
Subpart} 

(b) A baza.rdous waste which is iden
tified by a characteristic in this sub
part, but is not listed as a hazardous 
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waste in Subpart D, is assigned the 
EPA lfnzar<lous \11/nsle Number sf't 
forth in the respective characteristic 
in this Subpart. This number must be 
used in con1plying with the notifica
tion requirements of Section 3010 of 
the Act and certain recordkecping and 
reporting requirc1nents under Parts 
262 through 265 and Part 270 of this 
chapter. 

cc> For purposes of this Subpart. the 
Administrator will consider a sample 
obtained using any of the applicable 
san1pling methods specified in Appen
dix I to be a representative sample 
within the meaning of Part 260 of this 
chapter. 

{Comnient: Since the Appendix I sampling 
n1ethods are not being formally adopted by 
lhe Administrator. a person who desires to 
employ an alternative sampling method is 
not required to demonstrate the equivalency 
or his method under the procedures set 
forth in§§ 260.20 and 260.21.J 

(45 FR 33119, May 19. 1980, a.s amended at 
48 :PR 14294, Apr. 1, 1983] 

Ii 261.21 Characteristic of ignitability. 

Ca) A solid waste exhibits the charac
teristic of ignitability if a representa
tive sample of the waste has any of 
the following properties: 

Cl) It is a liquid, other than an aque
ous solution containing less than 24 
percent alcohol by volume and has 
flash point less than 60"C <140"F), as 
determined by a Pensky-Martens 
Closed Cup Tester, using the test 
method specified in ASTM Standard 
D-93-79 or 0-93-80 (incorporated by 
reference, see§ 260.11), or a Setaflash 
Closed Cup Tester. using the test 
method specified in AST?J Standard 
D-3278-78 <incorporated by reference, 
see § 260.11>. or as determined by an 
equivalent test method approved by 
the Administrator under procedures 
set forth in § § 260.20 and 260.21. 

(2) It is not a liquid and is capable, 
under standard temperature and pres
sure, of causing fire th.rough friction, 
absorption of moisture or spontaneous 
chemical changes and, when ignited, 
burns so vigorously and persistently 
that is creates a hazard. 

(3) It is an ignitable compressed gas 
as defined in 49 CFR 173.300 and as 
determined by the test methods de
scribed in that regulation or equlva-
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lent U:st iuethods apJH oved by the _..'\_d
minislrat or under§§ 260.20 and 2tl0.2L 

(4) It is an oxidizl·r as defined in 49 
CFR 173.151. 

lb) A solid waste that exhibits the 
characteristic of ignitability, but is not 
listed as a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Nu1nber of DOO 1. 

(45 F'R 33119. May 19, 1980, as aniendcd at 
46 FR 35247, July 7, 19811 

§ 261.22 Characteristic of corrosivity. 

(a) A solid waste exhibits the charac
teristic of corrosivlty if a representa
tive sample of the waste has either of 
the following properties: 

(1) It is aqueous and has a pH less 
than or equal to 2 or great.er than or 
equal to 12.5, as determined by a pH 
ineter using either an EPA test 
n1ethod or an equivalent test method 
approved by the Adn1inistrator under 
the procedures set forth in § § 260.20 
and 260.21. The EPA test method for 
pH Is specified as Method 5.2 in "Test 
Methods for the Evaluation of Solid 
Waste, Physical/Chemical Methods'' 
<incorporated by reference, see 
§ 260.11). 

(2) It is a liquid and corrodes steel 
<SAE 1020) at a rate greater than 6.35 
mm <0.250 inch) per year at a test tem
perature of 55°C ( 130°1<1

} as determined 
by the test n1ethod specified in NACE 
(National Association of Corrosion En
gineers) Standard TM-01-69 as stand
ardized in "Test Methods for the Eval
uation of Solid Waste, Physical/ 
Chemical ?-Aethods" <incorporated by 
reference, see § 260.11) or an equiva
lent test method approved by the Ad
ministrator under the procedures set 
forth in§§ 260.20 and 260.21. 

(b) A solid waste that exhibits the 
characteristic of corrosivity, but is not 
listed a.s a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Number of D002. 

{45 FR 33119. May 19, 1980, as amended at 
46 l''R 35247, July 7, 19811 

§ 261.23 Characteristic of reactivity. 

<a> A solid waste exhibits the charac
teristic of reactivity if a representative 
sample of the waste has any of the fol
lowing properties: 
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( 1) It is nonnally 11nstallit' and read
ily undt~r~ocs violent chaniJt~ without 
detonating. 

(2) It rcac-t.s \.'iolently with water. 
(:J) It forn1s poteutia!ly explosive 

n1ixturcs with water. 
(4} \Vhcn n1ixed with water, it gener

ates toxic gases, vapors or fu1nes in_ a 
quantity sufficient to present a danger 
to human health or the environn1ent. 

(5) It is a cyanide or sulfide bearing 
waste which, when exposed to pII con
ditions between 2 and 12.5, can gener
ate toxic gases, vapors or fumes in a 
quantity sufficient to present a danger 
to human health or the environment. 

<6> It is capable of detonation or ex.
plosive reaction if it is subjected to a 
strong initiating source or if heated 
under confinement. 

(7) It is readily capable of detona
tion or explosive decomposition or re
action at standard temperature and 
pressure. 

(8) It is a forbidden explosive as d.e
fined in 49 CFR 173.51, or a Class A 
explosive as defined in 49 CPR 173.53 
or a Class B explosive as defined in 49 
CFR 173.88. 

Cb) A so1id waste that exhibits the 
characteristic of reactivity, but is not 
listed as a hazardous waste in Subpart 
D, has the EPA Hazardous Waste 
Number of D003. 

§ .261.24 Characteristic of EP toxicity. 

Ca) A solid waste exhibits the charac
teristic of EP toxicity if, using the test 
methods described In Appendix II or 
equivalent methods approved by the 
Administrator under the procedures 
set forth in §§ 260.20 and 260.21, the 
extract from a representative sa1nple 
of the \Vaste contains any of the con
taminants listed in Table I at a con
centration equal to or greater than the 
respective value given in that Table. 
Where the waste contains less than 0.5 
percent filterable solids, the waste 
itself, after filtering, is considered to 
be the extract for the purposes of this 
section. 

Cb) A solid waste that exhibits the 
characteristic of EP toxicity, but is not 
listed as a hazardous waste In Subpart 
D, has the EPA Hazardous Waste 
Number specified Jn Table I which cor
respon<ls to the toxic contaminant 
causing it to be hazardous. 

TAULE 1--MAXIMUM CONCENTRATION OF COti· 

TAMINANfS FOR CHAAACTEfllSTIC OF EP 
TOXICITY 

E:PA 
l•uz.mk·LIS 

W<l51U 

numbur 
Co111am1nar>l 

0004 ·-- ·1 Arscmc 
0005 __ ·-- Banum 
DOGS ....... __ ·-· Cadmium ..... . 
0007 ..... . . ., Chrom1tJm __ 
0006. .. ... .. .. lead ......... . 
0009 -
0010 .. 
0011 .. 
0012 __ 

0013 .. 

0014 .. 

00'5 

0016 .. 

0017 .. 

Mvrcury. 
• 1 Selenium .. 

Silver. 
E:ndn11 (1.2.3.4,10.10-hc•a<:h· 

loro-1.7-cpo><y-
1.4 .4a.5,6,7 ,8.8a-oc1at.yd10-
1,4-endo. endo-5.B-dimelh-
ano-naphthalene. 

Lind<me (t.2.3.4.5.6-hexa- chlor
ocy,;lohaxane. gamma isomer_ 

Me1hoxychl01 (1,1.1-Trichloro-
2.2-bis Cp-methoxy-
phenyllethane). 

Toxaphcn-0 {C,.H,.CI,. Techmcal 
chlulinattld camphene, 67--69 
percent chlorine)_ 

., 2.4-0. {2,4-0ichlorophenuxyace
tic acid). 

2.4.5-TP Silvex (2.4.5-Trichio
rophenoxypropionlc ac1dj. 

Max•mum 
concenlra 

loon 
(m11hgrams 
per hler) 

5.0 
100 0 

'' 5.0 
50 
0.2 

'° 50 
0.1)2 

" 
10.0 

0.5 

\O_Q 

LO 

Subpart D-List1 of Hazardous 
Wastes 

§ 261.30 General. 

<a> A solid \\'aste is a hazardous 
waste if it is listed in this subpart, 
unless it has been excluded from this 
list under § § 260.20 and 260.22. 

<b> The Administrator will indicate 
his basis for listing the classes or types 
of wastes listed in this Subpart by em
ploying one or more of the following 
Hazard Codes: 

Ignitable Waste. 
Corrosi~·e Waste •.. 
Rescllve Waste ... 
EP ToXJC Wasta 
Acute Hazardm.1s Wi;ste ... 
Toxic Wal.ta __ _ 

(IJ 
(C} 
(R) 
(E) 
(H) 
(T) 

Appendix VII identifies the constitu
ent which caused the Administrator to 
list the waste as an EP Toxic Waste 
(E) or Toxic Waste <T> in §§ 261.31 
and 261.32. 

( c > Each hazardous waste listed in 
this subpart is assigned an EPA Haz-
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anions Wa.stt~ Nun1ht'r which precedes 
the na1nc of lht• waste. This nun1bcr 
n1ust be used in cornplying with the 
notification requirements of Section 
3010 of the Act and certain record
keeping and 1·cporting requiren1enls 
under Parts 262 through 265 and Part 
270 of this chapter. 

Cd) The following hazardous wastes 
listed in § 261.31 or § 261.32 are subject 
to the exclusion Ii1nils for acutely haz
ardous wastes e:;lablh;hed in § 261.5: 
[lteservedJ 
{45 PR J3119, May 19, 1980, a.5 an1ended at 
45 PR 74892, Nov. 12, 1980; 48 FR 142tJ4, 
Apr. l. 19831 

§ 261.31 Hazardous wastes from non-specilic souJ"ces. 

Industry and EPA hazllrdou!". 
waste No. 

Hazardo..is waiola 
Hazllfd 

'°"" 
Gemme: 

F001.. . .............. ..! The lollawing spent ha!ogonatoo soh1er.ts Ut>Od in do9reasm11: totrachloroolhylona, I m 
trn:hloroethylane, methylone chloride, 1.1. t -trichloroathane. carbon tetrachlo.ide, 
and chlorinated Uuorocaibo~; and sludije.s from tho recovery ol U1.ise solvents in 
degreasing operalions. 

F002.... . ... I The following :ip(llll halogenated solvents: tetrachloroolhyleno. methrlene chloride, I (Tl 
lnchloroethylene, 1.1. 1-lrichloroathane. c:hlorobonz.ene, 1, 1,2-trichlor'>" 1,2,2-trdluor · 
oolhane, ortho-dichlorobenrene, aod trichlorol1uorcmelharie; and the still bottoms 
from lhe rocovery of lhese solvents. 

FOOJ ..• , ·················-····· ...... 1 Tiie foUowmg si;ient non-halogonatctl sol~ent~ xylene, ocetone. clhy! acetate. othyl I (I) 
benzene. elhyl ether. methyl isobulyl ketone, n-butyl alcohol, cycloho,;anono, ood 
methanol; and Iha still bottoms lrom the recovery of these solvents. 

F004... . .................. ~··1 The lollowing spool non-halogenated solvents: cresols and cresyljc acid, and I (Tl 
nitrobern:ene; and lhe still bottoms from the rei::ovory ol lhe~e solvents. 

FOOS... .. ......... The lollo.,.ling spout non-halogena1ed solvents: toluene, methyl ethyl ketone, carbon (I, n 
disulfide, isobulanol, and pyridine; and the slill bottoms from the recovery ol these 
solvents. 

F006... . .................... ··I Wastewater treatment sli;dges lrom electroplating operations e~cepl lrom the I m 
following proC<.lsses: (1) sulfuric ac1c.I anodizing of aluminum; (2) t:.1 plating on 
carbon st'*ll; {3} zinc plating (segregated b::sis) on catbcn steel; (4) aluminum or 
zinc-aluminum plating on carbon steel; (5) cleaning/stripping associated with \Jn. 
zinc and aluminum plating on carbon srneJ; and (6) che111icaJ etching and milling ol 

ahiminum. 
F019.. . ................................. \ W~.··. ater .treauna?t slue.lg.cs lrom_ ll\e chem.ical convers.ion cwtm~ ot. aluminum ........ ! (T) 
F007.. .................................. Spent cyanic.la plating bath so!u1mns from eleclroplating oporot1ons jeXC¢pl for (A, D 

pr6c1ous metals eleclroplat1ng span\ cyanide plaling beth solutions). 
FOOB... . ............... Plabng bath sludges from Iha bottom of plallllg baths from eleetropla:mg oparations (A, n 

where cyanides are used in the process (e~cepl tor precious metals EJ1ectroplating 
plating bath sludges). 

F009...... .. ... 1 Spent stripplolg and cleaning bath solutions Imm electroplating cporatiorLS whore I (A, n 
cyanides ere used in lhe process (excapl for precious metals electroplating span! 
stripping and cleaning bath solutions). 

F010... . .............. I Quenching bath sludge from oil baths lrom mela1 heat heating operetions where ] (A, TJ 
cyanic.las are used in the process (e,;capt !or precious r;wtals heat-treating 
quenching bath sludges). 

F011. .. .............. ! Spenl cyanide soluti011$ Imm salt ba!h pot cleaning from metal heal treallng I (R, n 
operations (e.IC:ept for precious maials haat treating span! cyanide solution• from 
salt bath pot cleaning). 

F012... . .......... 1 Quenching wastewater treal!1lenl .!>ludges !rem metal heat treating operation, where I rn 
cyanides are used in the p1ocess (e,;copl lor precious metals heat trceting 
quenching Wll!ltewatllr treatment sludges). 

F024 ................................ 1 Waslas, including but not limiled to, dislillatlon 11Jsidues, heavy emds, tara. and l (Tl 
raac;t()( clean-out wastes lrom the prcduclion ol chlorinated !illphalic hydtocar
bons. huving carbon content lrom one to 1111a. utilizing rree mdical cataly-!ed 
processes. [This listing doas nol indude light ends. spent filters e.rld mtor eids, 
spent dessicants, wastGwatsr, wastawahn treatment st"llges, spont catalysts, and 
wastes ~sted in § 261.32.J 

-'---------~··- -------

{46 FR 4617, .Jan. 16, 1981. as amended at 46 FR 27477, May 20, 1981; 49 FR 5312. Feb. 10, 
1984] 

EFFECTIVE DATE NOTE: At 49 FR 5312, Feb. 10. 1984, the woste stream ldentilied by EPA 
hazardous wa.'ite no. F024 was added to the table in § 261.31, effective August 10, 1984. 
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§:!jiJ.3:! Hazardous w11s1t·s from ,.p~eifit' soun•t•s. 

industry ano f PA huza1Jo"5 I. 
w..isw No 

- . 
HaZilFd(ous Wll>!<c I. Haia1d 

'°"' 
Wood i;,r&~mva\1011_ 1<001 .i Bonam ~.,.:J,rnent sludg" trvm 11\o trCitlnlt1'1! o! Wd•.ttW«ll!r~ trorn W<Ju.J prc3e1v1119 I (T) 

lnurgan1c pigments 
K002 .. 

KOOJ. 
K004 .. 
K005 .. 
1\006 

K007. 
KOOfl .. 

Organic chemic.;il~. 
K009 
KOIO .. 
KOil. 
K013 .. 
K014 .. . 
K015 .... . 
K016 .. 
K017 .. 

KOtfl .. 
K019 .. 

K020 ... 

K021 .. 
K022 ... 
1<023 .. 
K02<1 ........ 
K093 .. 
KOJ4 .................... . 
K025 .. . 
K026 .. 
K027 .. 
K02fl ....... .. 

K029 ... 
K095 .. 
K096 .. 

K030 

K063 .. 

"'" K104 
K065 
K105 

Inorganic chemicals: 
K071 

K073 

K106 
Pesticides: 

K031 .... 
K032 
K033 

K034 

K097 

K035 
K036 
K037 
K036 

pruci!~ses tr • .ir use cretJsot., amt/or poro1i!Chlorophcnol 

Wastew.;ter rreatment <.lu<:tge from tne prod<lCl•on ol chrome yellow and 01<mye (T) 
pogmems 

Wasl<"W<ller traa1ment sludge l10rn the productmn ~•! molybdate or.:ingo pigments (T) 
Was\ewa1er treacmen1 sludge trom the produC!•.:in al ionc yellow pigments (T) 
Wastewater treatmen! sludge !rom •~·" production ol chrome grnen pigments. (T) 
Wiis1ewater lrna1mont ~ludge lrom Ille p1oduc11on of chrome o~ide green pigments (T) 

(anhydro..s and hydrated) 
Was\cwa!f!r treatment Sl<ldge 1r.:im lhti producllOn ol iron b!u.i p1gmen1s 
Oven residue from the produc11on ol ch1ome o~,ue Qroon pigments .. "' (T) 

OostjllahOn bonoms 1rom Iha production cf acotatd<ohyde from 011lykme. (f) 
D1st1li<1hon s•de cuts tram the produc11on of acetaldehyde from etllylene... (T) 
Bonam s;ream Crom the w:is1ewa\01 stripper in tile production of acrylurntrae... (A, n 
Bonam s!leam trom tho acetonitnle column in lho produclion ol acrylornlri!e.. (R. n 
Bottoms Crom the ace!onimle punficaloan Col<lmn m Iha production of acrylonilrile.. {l) 
S1111 bottoms !rum !ha d1st•llatoon of benzyl chlonde.. (T} 
Heavy ends or d1sWl~tion rostdues from the production cl casbon tetrachlo1kla (T) 
Heavy ends (still bottoms) from the purif<cation column in tho production ol m 

ep1chlorohydrin, 
Heavy ends from the frnclmn.:iMn columri in !l\hyl chlcnde production... (T) 
Heavy enc.ls l1om m" di~til!at1on or ethylene dtchloride in ethylooo dichloride (l) 

production. 
Heavy ends from Ille disli!lation of vinyl chloride in vinyl chloride monomer (T) 

production. 
Aq<leous spent an~mony catalyS! was:e lrom lluoromethanes production ...................... m 
Disrnlation bottom tars from the produclion at phenol/acetone from cumene ................ m 
Dlsllliatiori ~ghl ends from the prod"clion ol phthahc anh;'Cride from riaphthalene.. (l) 
D•stillation bottoms lrom the production ol phthalic anhydride from naphthalene.. (T) 
Dis!illation h9h1 ends from the production of phthahc anhydride lrom ortho-,;ylene ........ m 
Distillation bouoms Crom Iha production of phlhalic anhydride from ortho-xylene .. m 
DiMitlation bonoms lrom the p1oduction ol nltrobenzene by the nitralion of benzene .... fD 
Stripping still tl:lils trom the pr eduction of melhy eth~l pyrid1nas.. .. ...................... m 
Centrifuge and disbllation residues from toluene diisocyanate produclion... (A, n 
Spent catalyst frcm the hydrochlorinalor reactor in the production ol 1,1,1-trichlor- {T) 

oetNlna. 
Wasta from the product steam stripper in the production ol 1,1,1-trichloroelhane.. (T) 
Distillation bottoms lrorn the production or I, 1,1-trichloroslhana ..... {Tl 
Heavy eOds from the hoavy ends column from the production ol 1,1,1-mchloroelh- (T) 

e.ne. 
Column bottoms or haevy ends from the combined production of trlchtoroelhylene m 

and perchloroethylene. 
Distillation bonoms !ram aniline production. (T) 
Prooass reslc.lues from anilin.:i e:draction from the production of aniLino ............. m 
Combinad waslawatlir streams generated [ram nilrobeniene/anitino production.. m 
Distillation or lracl!Ona1ion column bottoms lrom the production ol chlorobenzc;ni;s .. CD 
~parated aqueous slraam from the reactor product washing step in lite producllon rn 

c.I chloroben:ones. 

Bline purification muds from the morcury cell pracoss in chlorine production, where m 
separately prepurified brine is no! usec.I. 

Chlorinated hydrocarbon waste from the purifica11on step of the diaphragm cell fn 
process uslr.g graphite anodes in chlorine production 

we,tewatar treatment sludge from the mEJrcury eel! p(ocess in chlorino production... (T) 

By-product salts generated In thil producllon ol M. SMA and cacOdylic acid. . ............... ! (Tl 
Wast<!Water lleatment sludgo from the production of chlOfdane..... . .............. rn 
Waatewater and scrub wata1 from Iha chlormallon ol cyclopentadiene m !he (T) 

production of chlordane. 
Filter solids lrom Ille lillration of hexs.chlorocyclopentallwne in the production or 

chll:.ordana. 
(Tl . 

Vacuum stripper discharge from Iha chlordane chlorinalor in the produclion ol (l) 
chlordane. 

Wastewater treatment tludgaa generatod lo the production ol creosote .. . fn 
Still bottoms trom toluene reclamation disttl!atton in tho production of dtsulloton.. (T) 
Wastoiwater treatment ii:ludgas rrom the product<on of d1sulloton.. (T) 
Wastewater from the waahing and slrrpping ol phorate produc~on ............................ - ... (T) 
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ln(lusl/y and ff>A lmzaro.Joc.s 
W(l!,[I! Nl) 

KOJ!J 

l'.0·10 
K041 
KU!lll 
1<042. 

K043. 

'"' El<J)losives: 
1<044 . 
K045 
l<.046. 

K047 
Potrolcwm relining· 

K048 •.. 
1<049 .. 
KOSO. 
K051. 
K052 .. 

Iron and staal; 

K061.. ····I 

K062 ..... 
Secondary lead: 

K069 .. 
K100 .... 

Veterinary pharmaceuticals: 
K004 .. 

Tille 40-Protection uf Environment 

Ha:ardous wdsle 
Hazard 
code 

hllm '·"~" 1Hl<n (ho Mrnl1on ul d11;th1lµho:,pho1r,<J•lh101c ac1tl u1 thu pwdoic!;un ol (T) 

phmate 
Wasli,walm l1ealnwnl sh1d,10 lmni tno pmducb(m ot phc,rata (T) 
Wa»Lowawr Lroalmont ~lll<1gu l1om U1u production or tu•aphano (n 
Un\f<Jatod pracass was1uwai.::1 Imm lhe production of toxaphono . ~n 
H.,<1,,.,. mKI::. or disl1lla11on rnsid1ms lrom Iha d1s\1llation or !utrach!oroOOnzeoo in ttm (T) 

productioo ol 2.4,5-T 
2.tO-Olctilomphoool was1e 1rom the production 01 2,4-D (T) 
Untreated wast,~·ator Imm the producl1on ol 2.4-0... (T) 

Wast-.<¥aler treatmanl sludges from the m.:inufacturinQ and procesr.:ng of explosives. (A) 
Spenl carbon from Iha tm<'!tmenl of wru.tewater containing explosives {A) 
Was1awa1er treatmanl sludges born the rnanulecturing, lormu!a~on and loading of (T) 

lead-basod initiating com!XJunds 
P1n~i1ed wate1 l1om TNT epllfa\ions.. .. (A) 

Oiswlved air Uotalion (DAF) llo:i.l trom ltw polroleum rel•ning indus\fy {T) 
Slop oij emulsion so~ds lrom Iha petroleum refining industry... (T) 
Heal e•changer bundle deaning sludga from the pelmleum rarining industry .. {T) 
API separator sludge from 111& potroleurn relining lnaustiy.. .. {T) 
Tank bottoms (laadedJ lrom tho petmleu;n refining industry. . {T) 

Emission control dus\/s!udge tram thtt primary prod.iclion of stotd in eloclrlc: {T) 
furnaces 

Spent pickle liquo• lrom sleel finishing Operations...... (C, T) 

Effllssi.:in control dust/sludge from secondary leaci smeltin.g... {T) 
Wasta leaching solution from add lnaching of emission control dust/sludge lrom (T) 

seconc1al)' lead smalling. 

Wastewater treatment sludges generated during the produclion ol velerimuy pharma- (T) 
ceuticala from arsenic or organo-arsenic compounds. 

K101 .. - ·-··J Distillation tar 1esidiies lrom the !lisllllation ol aniline-based compoiinds. in the {T) 
production or velerinary pharmaceutica!s lrom arsenic or organo-&rsam:: com

K102 .. 

ln.k lormulallOn: KO!l6 

poiirids. 
Resid~ lrom the use of 11ctivated carbor. lor decolorizalion in Iha production ol I (T) 

veterinary phamie.oouticals lrom arsenic or organo-arsenic compounds. 
SOivent washes and sludges, caustic washes and sludges, or water washes end (T) 

6!,;dges from cleanirig 1ubs and equipment used in the formulation ol ink from 
pigmonlS. driers, soaps, and stabilizers containing chfomiWTI and load. 

Colling: 
K060 .... . . ....................... 1 Ammonia stiH ~me sJudga from ooki.ig operations.......... .. ....................................... ! (T) 
K087.. ... Docanlar lllnk tar slud~ from cokirog operations...... . ............. (T} 

(46 FR 4618, Jan. 16, 1981, as amended at 46 FR 27476-27477, ?.fay 20, 1981] 

§ 261.33 Discarded commercilll chemical 
products, off-specification species, con
tainer rebidut:-s, and spill residues 
thereof. 

The following materials or items are 
hazardous wastes if and when they are 
discarded or intended to be discarded: 

Cal Any commercial chemical prod
uct, or manufacturing chemical inter
mediate having the generic name 
listed in paragraph (el or (f) of this 
section. 

(b) Any off-specification com1nercial 
chemical product or manufacturing 
chemical intermediate which, if it met 
specifications, would have the generic 
name listed in paragraph <e> or Cf) of 
this section. 

(c) Any container or inner liner re
n1oved from a container that has been 
used to hold any commercial chemical 
product or manufacturing chemical In
termediate having the generic names 
listed ln paragraph (e) of this section, 
or any container or l1u1er liner re
moved from a container thai has been 
used to hold any off-specification 
chemical product and manufacturing 
chemical intermediate which, if it met 
specifications, would have the generic 
name listed in paragraph (e) of this 
section, unless the container is empty 
as defined in § 261.7(b)(3) of this chap
ter. 

[Con1ntent: Unless the residue ls being bene
ficially used or reused, or legitimately recy-
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dt>d 01 rcdaiull'd; or Ul'ini;: aenimulalni. 
stored, tra11sµorh·d or treated prior to such 
ust•, i-P use. rt•cyc\ing or n·C'larnatiL>ll, l<!PA 
('<lllsidt'r0> the residue to he intc1Hh·d fnr dis 
('ard, and thus a hazardous wash~. An exam
plp of a legitirnate re-use or lhe re.sidue 
would be where the residue remains in the 
container and the container is used to hold 
the same commcrical du~mical pr!Jduct or 
n1iu1ufocturing chemical product or manu
facturing chemical intcrn1ediate It previous
ly held. An example of the discard of the 
residue would be where the drum is sent to 
a drun1 reconditioncr who reconditions th'e 
drun1 but discards the re~idue.J 

Cdl Any residue or contaminated soil, 
water or other debris resulting from 
the cleanup of a spill into or on any 
land or water of any commercial 
chemical product or manufacturing 
chemical intern1ediate having the ge
neric name listed in paragraph <el or 
(f) of this section, or any residue or 
contaminated soil, water or other 
debris resulting from the cleanup of a 
spill, into or on any land or water, of 
any off-specification chemical product 
and manufacturing chemical interme
diate which, if it met specifications, 
would have the generic name listed in 
paragraph (e) or Cf) of this section. 

{ Co1nment: The phrase "commercial chemi
cal product or manufacturing chemical in
termediate having the generic name listed 
In . . ." refers to a chemical substance 
which is manufactured or formulated for 
commercial or manufacturing use which 
consists of the commercially pure grade of 
the chemical, any technical grades of the 
chemical that are produced or marketed. 
and all formulations in which the chen1ical 
ls the sole active Ingredient. It does not 
refer to a material, such llS a manufacturing 
process waste. that contaL"lS any of the sub
stances listed in paragraphs Ce) or <n. 
Where a manufacturing process waste ls 
deemed to be a hazardous waste b:!cause it 
contains a substance listed in paragraphs (e) 
or (f), such waste will be listed in either 
§§ :261.31 or 261.32 or will be identified as a 
hazardous waste by the characteristics set 
forth In Subpart C of this part.] 

Ce) The con1mercial chemical prod
ucts, manufacturing chemical interme
diates or off-specification commercial 
chemical products or manufacturing 
chen1ical intermediates referred to in 
para1n-aphs Ca) through <d> of this sec
tion. are identified as acute hazardous 
W?Stes <H> and are subject to be the 
small quantity exclusion defined In 
§ 261.5(e)_ 

lC011n11c11t: For the convenience of the rt>gu
latcJ conunnnity t·he primary hazard(nls 
properties uf thcsli' 1nat.:~rials ban· Uc-en indi
cated by the letters T CToxkityl, and R <R('· 
activity). A\J<:<Jnce of a letter indieates that 
the c01111JOund only is !bled for acute tu;<id
ty.] 

These wastes and their correspond
inl~ EPA Hazardous Waste Numbers 
are: 

~1::s~~d~':. Subslanc.e 
--- - -- ---i-- --- -
P02:l_ ··-·-·--. Acotaldoh~de. chloto- _ 
P002 ................ I Acetarrudo, N·(airnnoth•oxomolhyl)· 
P057 ............... Acotamido, 2·fluoro-
P056 ................ Ar:etoc e7id. fluoro-, sodium salt _ 
P066. ..... ....... Acellm1d1c acid, N·[(methylcar" 

P001. 
bamoyl)o:rylth10-, methyl ester 

:l-(alpha-Acatonylbeniyl)-4-hydroxycoumarin 
and salts. when present at concentrations 
greate1 than 0.3% 

P002... .. ... 11-Acetyl.2-lhioufea 
POOJ ............ Acrole1n 
P070.. .. ... Ald•carb 
f>{)Q4 ... Aldrin 
P005..... Al!rl alcohol 
P006... • Aluminwn pho&phide 
P007 ............. l;i.{Aminomethyl)-3--isoi<aZolol 
POOS... 4-aAminopyrldine 
P009. Ammornum picrate (Al 
P119 .......... Ammo11ium ve.nada:e 
P010... Arsenic add 
P012.... Ar5anic (Iii) oxide. 
P011.. Arsenic M o;oride 
P011 ........... Alsenic pento)(ide 
P0\2... Arsenic trioxide 
P038.. Arsine, dielhyl-
P054.. A:t1ridins 
POl:l... Barium cyanide 
P024... 8'3nzon.i.m1ne, 4-chloro-
P077..... 8Gnzonamine, 4-nitro-
P028... Banzene. (chl01omethyl)· 
P042.... 1,2·Banienediol. 4-[ l-hydroxy·2·(methy1-

amino)ethyll-
P014... Benzenalhiol 
P028... Benzyl chloride 
P015... Baryllium dust 
P016... Bis{chloromolhyl} other 

81omoacetona P017 .. 
P018 ... 
P02L 
P12:l .. 
P103 ... 
P022 ... 
P022 .. . 
P095 .. . 
PO:l:l .. . 
P023 .. . 
P024 ... 
P026 .. .. 
P027 .. . 
P029 .. . 
PO:lO .. . 

P031. 
PO:l3 .. 
PO:l6 ... 
P037 .. 
PO:l8 ... 

Brucine 
Calcium cyanide 
Cemphene. octachlo10-
Carbamimu:loselenoic acid 
Carbon bisuUido 
Carbon disulfide 
Carbonyl chloride 
Chlorine cyanide 
Chloroacotalctehyde 
p"Chloroaniline 
1 ·(o.Ch!orophenyl)th:ourea 
3-Chloropropionitrile 
Co;ipar cyanides 
Cyanides (soluble cyanide 

where specified 
Cyonogen 
Cyanogen chloride 
Dichloropheny1ersine 
Oieldrin 
01.ithylars.ine 

salts), no! e!se· 
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t1.u.11d; .. 1s 
wast...• Ne' 

f>O:J9 

P041 
f'O~O 

P043 
P044 .. 
P045. 

P071. 

P062 
P046 
P047 ... 
P034 
P043 

fiulls1.1ncu 

o.i) n,.,u,-,.1 S l~ (<1ltoyllt110)«Lhyll .,t1osptioro 
1ill!H<.HLC 

01dhyl-p-rnl;0f!hunyl µhnsphalu 
(1.0-D1•~lhyl 0-pyraziny! ph<lSpholOH\IOJ.!O 
Dnsopwpyl tluoropho~phat.::i 
Dime1hoa1e 
3,3 Dunelhyl· 1 (methyllhio)-2·b..,1ano11.:o. 0-

[(mt·thylamino)carhonyll oximo 
0,0·01mi:1hyl 0-p-nitrophenyl phosphoro

lh<oate 
Ot'f'loiny\nitrosamine 
alp/la, alpha-01rnu1hylphellelhylamine 
4,6·D\ni1ro-o-cresol and salts 
4,6-0irnlrll-O·cycloherylphenol 
2,4-0ornlrophenol 

P020 .............. 1 Dmosob 
POil5.. .... --·-· Diphosphoroimide, octamelhyl-
P03!L .......... Disulloton 
P049 .. . 
P109 .. . 
P050 .. . 
P08B . 
f'051 .. 

2,4·01thiobiu1el 
01\hiopyrophosphork: acid. 1e1raelhyl ester 
Ernlosutran 
Endothall 
End!in 

P042 ... 
P046 ... 
P084 ... 

•1 Epinephrine 

P101 .. . 
POti4 ..... , ... 
P097 ... 
POSS ............. . 

Ethar.arnine. 1. t·d1methyl-2-phenyl
Elhenamine. N-rn~thyl-N-nil!oso
E1hyl Cy(m1dd 
Ethylonim1ne 
Famphur 
Fluorine 

P057 .............. ! Fluoroacetarnide 
POSS .............. Fluoroacetic acid. sodium salt 
POSS ·····-········ Fulrninic e.cicl, mercury1U) sal1 tfl,T) 
P059 . ............. Hep1achlor 
P051 ............... 1,2,3,4,10,10-Hexach!om-6,7-cpoxy-

P037 ...... . 

P060 ... 

P004 ... 

POGO ... 

1 ,4,4a,5,6.7 ,B,8a-octahydro-endo.endo-
1,4:5,8-dimer.--ano11aphthalene 

1,2.3,4, 10, 1 O-Hexachlom-6,7-epoxy-
1 ,4,4a,5,6.7 ,8,8a-oct11hydr~ndo,exo-
1,4:5,8-demolhanonaphlhal1mo 

1,2,3,4.10, 1 O-liexe.chloro-1.4.4a,5.B,8a
hex11hydro-1.4:5,8-endo, endo-dirneth- an
onaphlhalane 

1,2,3,4, 10, 1 O-Hexachloro-1,4,4a,5,6,8a
haxe.hydro-1,4:5,8-ando,exi>
dimathanonaph\haleno 

Hexachlorohaxahydro-oxo,ex1>
dimethanon11ph!h11lena 

P062... . Haxae!hyl letraphospt.ate 
P116... Hydra~inecarbothio-rnide 
P068... •• Hydrazine, me!hyl-
P063..... Hydrocy1mic acid 
PC63... Hydrogen cyanide 
P096.... Hydlogen phosphide 
P0&4.... lsocyanic acid, methyl aster 
P007 ........ _ .. 3{2H)·lsoxazolona, 5-(aminomelhyl)-
P092... Mercury. {e.ce11110-0)phar.,,l-
POES... Msrcury tulmine.to (A,T) 
P016 ............. Methane, Ollybia(chlmo-
P112... Methane. tetrariitro- (A) 
P118 .......... Mathanethiol. trichloro-
P059... 4,7-Mathe.no-1H-indana, 1,4,5,6,7,6,8-hep-

tachloro-3a,4,7,7a-tetrahydro-
P066.... . Melhomyl 
P067..... 2-Me1~,ylazi1idine 
P066..... Methyl hydrazine 
P084... •. Methyl i1Wcye.n.e.ta 
P069...... 2-Mo\hyllacton\lrl\e 
P07L Methyl parathion 
P072... . alpha-Naphthylthlouree. 
P073...... Nickel carbonyl 
P074... Nickel cyanid11 

Title 40-Protection cf Environment 

Hazardous 
wa~\o Nu 

P0"/4. 
l'0/3 
l-'075 .. 
!'076 
P077 
P07B 
P076 .. . 
P07B ... . 

o;;,hslan~., 

N.,.k.,ljllJ i;yan1d" 
N1C~<:!I h•tiarn, hunyl 
N1cul1no and 1!.alls 
NM:-: ,1~1de 
p-No1ruan1l1ne 
Nitrogen dio~1de 
~lolrnyan(ll) o~,du 

Nit;oge11(IV) O~•dU 
Nitroglycerine (R) POilL 

P062 ... 
P004 .. 
P050 ... 

N-Nilrosod1rnen1ylaf!"n" 
N-NitrasomathylvLnylam1ne 
5-Norbomene-2.3·d1methanoL, 1 , 4 ,5.6, 7, 7 -hex· 

FOBS. 
P087 .. 

achlo10. cyclic sulfite 
Oc!amathylpyroph;isphOfamidu 
Osrn1"rn oxide 

P037 -·-·········-"'\Osmium tell0x1de 
POBB ........ --· 7-0xabicyclo[2.2.1 Jhep1ane-2.3-dicarbo>.yl1c 

acid 
P069 ... , Parathion 
P034... Phenol, 2-cyclohaxyl-4,fi.d1nil10-
F048... Phenol, 2,4·dinilro-
P047 .. Phenol. 2.4-dinilro-8-rnethyl-
P020... Pheno~ 2,4-dlnitro-6-(1-met!l'lpropyl)· 
P009... Phenol, 2,4.6-tnnilro-. arnmon1um salt (A) 
P036.... Phenyl dichloroarsine 
P092..... .. Phanylrnercu1i~ acetate 
P093... . . N-PhcnyUhiou1ea 
P094... Phorate 
f'095... f'hosgena 
P096... Phosphine 
P04L Phosphoric acid. diethyl p-nitrophanyl ester 
P044..... .. Phospho1odithioic acid, 0,0-dirnelhyl S-(2-

(mettrylamino)-2-oxoothy\]ester 
P043 ............... Phosphorollooric acid, bis(l-melhylethyl)-

aster 
P094 ...•• Phosphorothio1c acid. O,Q-d1athy1 S-

{eftiyllhioJmolhyl aster 
P089 ...... . Phosphorothioci acid, 0,0-diethyl 0-(p-nitro

phanyl) ester 
P040 ..... Phosphorothioic ecid, 0,0-diathyl 0- pyrazinyl 

'""' P097 ....... . PhosphOl"uthioic acid, 0,0-dirnathyl 0-[p-((di-

PttO .... . 
P09B ...... · • .... , 
P099 ..• 
P070 ....... 

melhytamino)-sullonyl)phenyllaslBr 
Plumbane, totraethyl-
Pole.ssiwn cyanide 
Potassium allvot cyaniae 
Propane.I, 2-malhyl-2-(methylthio)-. 

[ (melh~lamlno)carbo11ylloxirne 
P\01..... P1opansnitri1a 
P027... . Propanenilrila, 3-chloro-
f'()S9... Prope.nanitrila, 2-hydroxy-2·ma\l .yl-
P061...... t,2,3-Pmpanatriol, lrinitrate- {R) 
P017...... 2-Propanone. 1·bromo-
P102... Propargyl alcohol 
PCl03.... 2-Prope11al 
P005..... • 2-f'ropan-1--ol 
P067... 1,2.-Propylanimina 
P102........ 2-Propyn-1-ol 
POOS..... . 4-Pyridlnamine 

0-

P075..... . Pyridine, ISJ-3-(l·methyl-2-pyriolidinyl)·, and 
sails 

Ptt 1..... Pyrophosphoric 11cid, tetraethyl e:1te.-
P103... Sa!enowea 
P104... Silver cyanide 
P105........ . Sodium azida 
Pt06... Sodium cyanide 
P107 ............... Stronlium sullide 
PHIB..... . .... Strychnidin-10-cme. and salts 
P01S...... Strychnidin--10-ono. 2.3-dimelhoKY-
PlOS..... Strychnine and salts 
P115... Sulfuric~. lhalUurn(I) 5511 
P109 ............•. Telraelhyldithiopyrophosphato 
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Haiardous 
was\a N<l 

f'110 
P111 
f't 12 
P062 
f'113 
P113 
Pl 14 
P115 .. 
P045 ... 

Sub,.lance 

folrtiulhy1 lead 
1 elraflthylpyroµhosphnte 
Telrilrntromcmam• (A) 
T c!raph<.n;phouc acid. hu,aclhyl estm 
l hallic oxida 
Th(llhum(1ll) oxkfo 
Ths.ll1urn{l) sc1enitu 
Thnll1um{I) suUate 
Thiolanox 

P049... Thiomlidodicarbonic diam1de 
P014 ............. Thiophenol 
P116.. . Thiostlnucarbaz>de 
P026. . Thiourea, (2·chlomphen;-1)-
P072. Thiourea, 1-naphthalenyl-
P093 ....•...... Thiourea, pheny1-
P123... Toxaphene 
Pl 18... Trichtoromethantlthiol 
P119... Vanadic acid. ammomwn sail 
P120.. Vanadium pantox1d>1 
P120... •• VanadiurnM oxide 
POOl.. Warlarin, when present tit concentr<ilions 

Pt21.. 
Pt22 ... 

grnatar lhan 0.3% 
Zinc cyamde 
Zinc phosphide, when present at concentrn· 

lions grea10J lhe.n 10% 

(f) The conunercial chemical prod
ucts, n1anufacturing chemical interme
diates, or off -specification commercial 
chen1ical products referred to in para
graphs <a> through Cd) of this section, 
are identified as toxic wastes <Tl 
unless otherwise designated and are 
subject to the small quantity exclusion 
defined in § 261-5 <a> and Cf)_ 

[Comment· For the convenience of the regu
lated community, the primary hazardous 
properties of these materials have been indi
cated by the letters T (Toxicity), R (Reac
tivity), I (lgnitability) and C <CorrosivityJ. 
Absence of a letter indicates that the com
pound Is only listed for toxlcity.J 

These wastes and their correspond
ing EPA Hazardous Waste Numbers 
are: 

Haie.rdaus 
Wastu~. 

UOOl .. Acetaldehyde (I) 

Subst .. nce 

U034.. Acetaldehyde, trichloro-
U167 .•... Acatamide, N-(4-el11o~yphen11J-
U005 ...... AcotamKle, N-9H-lluoren-2-yl-
U112 .. Acetic acid, ethyl ester (I) 
U144 ......... Acetic acid, lead se.11 
0214 ............. Acetic acid, lhal!ium(l) salt 
0002 .. -· . Acetone (1) 
0003 .. Ace\onil!ile (l.l) 
U248 .... 3-(alpha-Acetonylbenzyl)-4-hydroxvcournarin 

and ss.!ts. when present at concontralions 
ol 0.3% or ltlss 

0004 -.... I Acetophenona 
0005 .. .. . • .... 2·Acelylaminolluo:one 

tlata1dous 
Was1e No 

U006 
UO<H 
urlflu 
UOO!l. 
U150 . 

U011 
U012 
U0\4 
U015. 
0010 .... 

U157 
U016 
0016 .. 
0017 ... 
0016 .. 
U018 .. 
U09-1 ..... 
U012 .. 
0014 .... 

Substance 

ACE!lyl Chkmde (C,R,T) 
Acrylam1de 
Ar.ryhc ac•d (I) 
Acryloni1rile 
Alamn~. 3·1 p-b1si2-chloroelhyl)arnmo l 

phtlnyl-, L-
Arn•trole 
Arnlmo (l,T) 
Aurarnine 
/\zaserine 
Awmo(2",3':3.4)pyrrolo(1.2·e.)•ndola-4.7-dovne. 

6-amino-6-[({aminocartionyl) oxy)meihyl]. 
1. 1 a.2.6,Sa,Bb·he~ahydro-6a-metho>)'·5· 
rnathyl·, 

8enl{ 1 laceanttuylene. 1,2-dohydro-3-mothyl
Bcnz( c]acrid:ne 
3.4·Bcru:acridine 
eeni.,I chtoridl! 
8tl11z[a]anthracone 
1,2-Benzanthre.ceno 
1.2-Baru:anthracene, 7, 12-dimelhyl
Bt'lru:enam•ne (I.Ti 
BeFUenarnino, 4.4 · -caruonimidoylb1~(N,N-d1-

rnethyl· 
U049 --··· Benzenamine, 4-chloro-2-methyl-
0093 .. Bcnzenamine, N,N' -dimelhyl-4-phenylazo-
0156. . Benzonamina, 4,4'-methylenet;is(2-chloro-
U222 .. . Benzenamine. 2·rnfllhyl-, hydrochloride 
UtBI .. Banzenamine, 2-mothyl-5-notro 
U019.. Benwne (l.l) 
U036 .. Benzeneacetic acid, 4-ct11oro-alpha-(4--chloro-

phenyl)-a!phil·hydroxy. ethyl aster 
U030 .. ... Benzene. 1-bromo-4-phenoxy-
U037.. Benzene, chloro-
U190 .. 
U026 ... 

0069 .. 
UOBB .. 
0102 •• 
U107 .. 
U070 .... 
U071 .. 
0072 .. 
0017 .. 
U223 .. 
U239 ... 
U201 . 
0127 .. 
0056 .. 
U1B6 •.... 
U220 .. 
0105 .. 
0106 .. 
U203 .. 
U141. 
U090 .. 
U055 .. 
0169 ••.. 
U183 .. 
U185 ... 
0020 .. 
0020 .. 
U207 .. 
U023 .. 
0234 ... 

1.2-Benzonedicarboxy!ic acid anhydridt'l 
1,2-Beru:enedi~rboxylic acid, [bis(2-elhyl

hexyJ)l aster 
1 .2-Benzenedicarboxylic acid. dibutyl est~ 
1.2-Benzonedicart:oxylic acid. diethyl este1 
1.2-BenzonediCBJboxy!lc ac•d, dimethyl este1 
1.2-Benzenedice.rboxyl1c acid, di-n-octyl aster 
Benzene, 1,2-dichloro-
Bcnzane. 1.3-dichloro-
Bem:ene, 1.4-dich\oro-
Banzene, (dichloromethyl)· 
Ban:rem1, 1,3-diisocyanatomalhyl- (R,T} 
Benzene, dirnethyl-(J,T} 
1,3-Benzenediol 
Benzene, haxachloro-
Benzene, hexahydro- (I) 
Benzene, h1droxy-
8or.zone, methyl-
Boru:ene. l-rnethyl-1-2.4-dimtro
Bonzene, 1-methyl-2,6-dinitro-
Benzene, 1,2-methylanadiO"f"·4·e.llyl
Bcnzane. 1,2-methylenedim:y-4-proptmyl
Banzona, 1.2-mathylsmidiory-4-prop~l
Banzene. (1-mathyletllyl)· (I) 
Benume. nitro- (l.T} 
Banzena, pentachloro-
Benzeno, pente.chloro-nitro
BenzenasuUonic acid chloride (C,A) 
Bcmzenesullonyl chloride (C.A) 
Benzene, 1,2,4,S·tetrechl::oro-
Benzene, (tnch!oromethyl)·{C,A,1) 
Benlone, 1.3,5-lrinitro- (RT) 

0021 . ···········1 Banzidine 0202 .• ..•.•••.... 1,2-Banzisothiazolin-3-one, 1, 1-dioxide 
U120 ............. 6enzo[j,klfluorene 
U022 ............. 

1 

Benzo[a]pyrena 
U022 ........... 3.4·Benzopyra11e 
0197 .. ···- p-Benzoquinona 

361 



§ 261.33 

H;uao.Ju.1s 
Waste No Sllbsta!lce 

uon 
uoso 
U-01!5 . 
U021 
U073 ... 
U09! 
U095 .. 

l.lcnl'1lrichlor;~ (~;JI, f) 
1.2·Bonzpl ""'"nltuen.J 
2,2'-Bio~imno (1,1) 

U024 .. 
U027 .. 
U244 . 
0026 ... 
U246 .. 
U225 .. 
U030 .. 
Ut26 •. 
U172 .. 
U035 .. 

i I. 1 • ·B•phonyl)- 4,4 '-<11ammo 
jl, 1· -B•pht:nyl)·4,4' -dmm1ne, 3.3'-dictiloro-
(1 , 1 · -Biphenyl)-4,4' -d1amine, 3,3' -dimett.oxy
(1, 1 '-131phenyl)-4,4'·dlamine, 3,3'-0imethyl
Bis(2-d1lorooltu:»cy) methane 
Bls(2-ctlloro1sopropyl) ether 
Bts(d1methyilhiocarbamoyl) disulfide 
B1S(2 ... 1hylhexyl) phlhalate 
Bromine cyarude 
Bromororm 
4-Bromophenyl phenyl ether 
1,3-Butadiene, 1,1.2.3.4.4-hexachtoro-
1-Buianamine, N-butyl-N-nitroso-
Butancic acid, 4-{Bis(2-cl'llomethy1)amino) 

benzeue-
U031 .. 1-Butanol (I} 
U159.. 2-Butanona (l.T) 
UltO,. 2-Butanone poroxide (R,T) 
U053 ............ 2-BulenaJ 
UOl<il .,.. 2-Bucene. 1,4-dichtoro- (l,T) 
U031 ..•. n..&.ty1 aJchohol (I) 
U136.. Cacodylic acid 
U032.. Calcium chromate 
U238 •..... Cartiamic acid. ethyl ester 
U178 .............• C1ubam1c acid. melhylnilroso-, ethyl ester 
U1 76 ...••........ Carbamide, N--elhyl-N-nitroso-
u1n ~ ...........• Carbarmde. N-methyi..N·nitr0&0-
U2t9 .. Carbamide. lllio-
U097 .. Carbamoyl chloride, dirnethyl-
U215 ........•..... Caibonic acid. dilhallium{I) salt 
U156 ... ,. ....... Carbonochloridic acid, methyl ester (l,T) 
U033 .......... . . Carbon e«y!Juorida (R, D 
U211 ..•.•.....•.... Caibon tetrachloride 
U033 .........•.. Carbonyl llooride (R,T) 
U034.. • Chloral 
U035 .. Chlorambuci! 
U036 .• Chlordane. technical 
U026... Chlornaphaiine 
U037 .............. Chlorobanzane 
U039 .............. 4-Chloro-m-cresul 
U041.. 1-Chloro-2,3-ep~pane 
U042.... 2-Chloroothyl vinyl ether 
U044 ····~···. Chloroform 
U046.. Chloromelhyl methyl ether 
U047 .. beta-Chloronaph!halene 
U046 ............. o-Chlorophenol 
UM9 .. 4-Chloro-o-toluldine, hydrochloride 
U032 ..•........... Chromic acid, calcium salt 
UD50 .. Chrysene 
U05 l ............... Creosote 
0052 ...•.....•.... Crasols 
0052 •• Cresylic acid 
U053 .. CrolonaJdehyde 
U055 ............ • Cumene (I) 
U24S ·······-·-···· Cyeno.3en bfomida 
U197 .. 1,4-Cyclohexediened"1ana 
U056 ...••........• Cyclahaxana (I) 
U057 ..•. Cyclahexanona 11) 
U130 .. 1,3-Cyclopenlodiene, 1,2,3,4,5,5-heKS- chloro-
U056 .... Cyciophosphamide 
U240 ............. 2,44-D, salts and &9tars 
U059 ... Daunomycin 
UOOO.. ODO 
U061.. DOT 
U142 .........•... Oecachlorooclahydro-1,3,4-malheno-2H-

cyclobu!a{ c,d]-penla!en-2-one 
U062 , Oiallata 
U133 .. Oiamine {A,T) 
U221 • Diaminotoluena 

Title 40-Prolection of Environment 

Hanudous 
Waste N(• 

UOti'.J 
U063 

I Sob"""" 

• 1 D•be11z(a_nJan1hranm0 
1,2.t>.6·D1tm11za11lhrnu:me 

ULJ64.. 1,2:7_1l-01h"nzopyrcne 
U064. D!b<:M[a.1Jpyrene 
U066 1.2·01hromo·:l-chlo11lfJ1\,1-Ja1w 
U069.. Dibutyl phthalalo 
U062 .. 5-(2.J-OrchloroaHyl) dusopropyltruocarb.amate 
U070 o-Ou;:hlambenzene 
U071. .. m·D•ch!omt>oozana 
U072 ... p-Ou::hloroberu:one 
U073 .. 3,3'-0ichlorobonzidino 
U074 .. 1,4-0ichlora-2-buleno (l.n 
U015 .............. 01chlorodllluoromethane 
U192. 3,5-0ichloro-N-(1, 1-dITTlathvl-2-propynyl) 

benzam1de 
UOOO .. 01chloro diphenyl dichloroethane 
U061 .. Oic.hloro diphenyl trichloroethane 
U078.. 1.1-01ch!oroethylone 
U079 .. 1,2-0ichloroethylene 
U025 .. DiclllcroelhyJ other 
U081 ···-··········· 2.4-DichlorophenoJ 
U082 ....... ~ .... 2,6-0ichlorophenol 
U240 .• 2.4-0ichloroohenoxyacetic acid, sallS end 

estar:; 
U063 .. 1,2-0k;hloropropane 
U064.. 1,3.QichJ01opwpene 
U085. 1,2:3,4·DiOpo)(Jlbutarm {l.l} 
u1oa.. 1,4-0iethylerni dioxide 
U086 .. N.N-Oielhylhydrazine 
U087 .. 0.0-0ielhyl-S-me\hyl-ditlliophosphate 
U088 .. Diettr;I phthalate 
U089 ············- Oiathylstilbestrol 
U148 .• 1,2·Dihydro-3,5-pyracfWnedione 
U090 .. OihydrQllalrole 
U091 ............... 3,3'-DimethoXJ'benz1d1ne 
U092 .. Dlmethylamine (I) 
U093 .. Dlmethylam·1noazobenzeue 
U094 .•• 7.12-Dimeth~lbenz(alanthr:acene 
U095 .. 3,3'-Dime\hylbenzidina 
0096 •. alpna,alpha-Oimetny!benzylhyd.raperoxide (Al 
U097 ··--··· Dimethylcarbarnoyl chlOfide 
U098 .. 1, 1-Dimelhylhydrazim:i 
U099 .. 1,2-Ditoothylhydrazine 
u101. 2,4-DimelhylphenoJ 
U102.. Dimelhyl phthalate 
U103 .. Dimethyl su"ate 
U105 ····- •.••.. 2.4-0ini1rotoluene 
U106 •. . 2,6-0initrotoluena 
U107 .. 01-n-octyl phthalata 
u10a.. 1;4-0k!Kane 
U109.. 1,2· Diphenylhydrazine 
u110.. Oipropytamina tll 
U 111 .. • . Di-N-p.ropylr.itrosam1na 
U001 .. Ethe.na! (ll 
U1 74 •.. ~-·· Ethanamine, N-ethyl-N-nitroso-
U067 .. Ethane, 1.2-dlbro;no-
U076.. Elhllne. i,1-dichloro-
U077 .... Ethane. 1.2-dichloro-
U 114 .... 1.2-Ethe.n6d1ylb1scarbamOlf1thioic acid 
U131 . Ethane, 1,1,1,2,2.2·h(IJ<achlOl'o-
U024 .... Ethane, 1,1'·(melhylenebis{oKY)lbis{2-chloro· 
U003 .... Ethanenittile (I. T) 
U117.. Elhane,1,1'-oxybis- (I) 
U025.... Ethane, 1.1·-oxybis[2·chloro- · 
UH14 .... Ethane, pentachloro-
U206 ............. Elhene, 1.1.1,2·1etr11cilloro-
U209 ..... Eltlana, 1, 1,2,2·1etrachloro-
U216 .... Ethanelhiaamida 
U247 .... Ethane, 1, 1, 1.-tril:hloro-2.2-bis(p·methOXJ'-

U227 .... 
U043 ..•. 

phanyl). 
Ethane. 1, 1.2-trichloro· 
Ethane, chloro-
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Haiar<Jous 
Was1e No Subsl<111ce 

U04Z ELht>nc. 2 cnloro.:1hoxy-
U076 F!heno. 1,1·d•chloro-
U079. Elhent>, l1;ins-1,2·d1Chlom 
U210. E1hene, 1,1.2.2·telrac!ilom-
U1 !'3 Ethanol. 2.2· -lni1roso1m!flo)bis· 
UOO'I .. .• • Elhanone. 1 ·phenyl-
0006 ........... Elhano)'I chlorido (C.A,T) 
U112 . • Ethyl 11ce1a1a (I) 
U113... Ethyl acrylate {I) 
U238 .. . Ethyl camamate (urethan) 
U036 .. Ethyl 4,4"-dichlorobcnzilalc 
U114 .. . Elhylanebis(d1lhioci::rbamic add) 
U067.. . Efy'leno dibrouuda 
U077 .. • Ethylene dichlonde 
U115. •.. Ethlene O)(ldS (1.n 
U116... Ethylene lhiourea 
U\17 Ethylether(I) 
U076 .. . Elhyijdene drchloride 
U118 .. . EthylmGthacrylate 
U119.. . Ethyl methanesutlonato 
U139... Ferric dextfan 
Ul20 .. , Fluorantheno 
U122 •.. .. F0<maldehyde 
Ut23.. . Formic acid (C,n 
U124... Furan (l) 
U125 .. . 2-Furancarbo~aldehyda (I) 
UH7. 2.5-Furandione 
U213 .........•... Furan, 1etrahyd10- (l) 
U125 ............. Furforal {J) 
U124 ...... Furturan (I) 

Halarctous 
Wao;ta No. Stibslanct> 

Mt11hane. rntromo. 
MvH\J.'1e, d1chloro-

uooo 
uoao 
U075 . 
U\38 
U119 
U211. 

. ... : Metnane, d•chlorod11fuo10-
·'i Mel/rnne. 1odo-

···· Me!hanesulfonic oc1d. lllhyl ester 
Methane. tetrachlo10-

Ul21 .• . Melhana, 1ridlloroUu0<0-
U153. Metnane\hial {I.Tl 
U225. Melhana. tribromo-
U044 _ M.:.thane, trichloro-
U121. Methane. trictilorolluoro" 
U123. Methanoic acid \C.T) 
U036 .. 

U154 .. 
U156 .. 
U247 .. 
U154 .. 
U029 .. 

4,7 -Ma1hanoindan, 1,2,4,5,6. 7 ,8,B-octa-
chloro-3a.4 .7 .7a-1etranydro-

M11thaNJI (I) 
Methapynlcne 
MalhOXJ'Chlor. 
Methyl alcohol (I) 
Melhyl bromide 

Ut66 ·········-····11-Melhylbuladiena (l) 
U045 ····-········· Methyl chloride (l,TJ 
U156 ............. Methyl chlorocarbonale (l,T) 
U220 Melhylchlomlorm 
U157 .. 3-Methylcholanlhrene 
U 158 4,4' -Molhylenebis(2-Chloroaniline) 
U132 .. 2.2'-Methy1enebis(3,4,6·lrichlorophenol) 
U066 .. Met~1ylene bromide 
uoao_,_ Methylene chloride 

Mothylane ox'1de 
Methyl ethyl ketone (l,T) 

U206 .. . 0-Glucopyrano:;a, 2-dooxy-2(3·melhyl-3-niuo-

lJ122 .. 
U159 .. 
UHlO •. 
U138 .. 

Mothyl ethyl ke,tone pero~iae (A,TJ 
Meth)'! iodida soureldo)-

UI 26 .. .......... Glycidylaklehyda 
U163 .•......••... Guanidine, N-nitroso-N-melhyl-N'flltro
U127 .. He~11chl0tobe112ene 
U\28 ............ Haxachlarobutadiane 
U129.... Hexaciltorccyciohexane (gamma isomer) 
Ut30 _...... HaxachlorOCyclopantadiene 
U131 .. Hexechloroslhane 
U 132 .. HeKBchloraphene 
U243.. Hoxachloropropene 
U133 .. Hydrazine (R,T) 
U086....... Hydra:zine. 1,2-dlathy!-
U098.. Hydrazine, 1,1--dim&thyl· 
U099.... Hydrazine. 1,2-dimelhyl-
U109 .. ····-··· Hydrazine, 1.2-diphanyl-
U134 .. ttydrolluori..: e.cid {c.n 
U 134 .. Hydrogen lluoride (C. T) 
U135.. Hydrogen sulfide 
U096 .. Hyo::troperoxide, 1-methyl·l·phenylethyl- \A) 
U136 ........... Hydro~ydm;athyla.rsine ox"1da 
U116 .. 2-lmidazolidinethione 
U137 .. lrnleno(1,2,3-cd]pyrene 
u 139 .. lwn ooruan 
Ul40 .. lsobuiyl alcohol (l,T) 
U141.. lsasafrola 
U142.. l<epone 
U1 43 .. Lasiocarpina 

U144 ·- ········--1 Le:i.d acetate U145 .......... ,. Lead phuspha!a 
U146 ••.......... Lead :;ubacetate 
U129.. . ......... L•ndane 
U147 .. 
l/148 ..... 
U149 .. 
Ul:.0 .. 
U151 .. 
U152 .. 
U092 .. 
U02' 
U045 .. 
U046 .. 

Maleic anhydride 
Malilic hydrazide 
Malononitnle 
Melphalan 
MarCllfY 
Methaccylanilrile (I. T) 
Methan;imine. N-melhyl- !I) 
Mcth;mo, bromo-
Mothane, chloro- (l,TJ 
Methane, chloroma1hoxy-

UHl1. 
U162. 
U163 .. 
U161 .. 

Me1hyl isoburyJ ketone (I) 
Methyl methacrylata (l,T) 
N-Methyt-N'-nitro-N-nitrosoguanid•ne 
4.Me!hyl-2-pantanone (I) 

U164 .............. , Meth}•l!hiouracil 
U010 ·-············ M•tomycin C 
U059 ........... . 5, 12-Naph1hacenectione, (8S-cls)-8-11cetyl-10-

((3-amino-2.3,6-trideoxy-alph11-L·l)'llO· 
hoxop)'"Tanosyl)oxyll -7,8,9, 1 O-tetrehydro-
6.8. 11-trihydrOXJ'-1 ·melhoxy-

Naphthalane 
Naphthalene, 2-chloro

U166. ·············i t,4-Naphthaienediane 
U236 .............. 2,7-Naphthalenadisulfonic acid. 3,3'-[(3,3°·di-

U165 .. 
U047 .. 

me1hyl·(1 , 1 '-blphenyl)--4,4'diyl) J-b1s 
(azo)bis(5-11mino-4·hydraxy)-,tetrasod1um 
sat! 

U166.. 1,4,Naphlhaqulnone 
U167. 1-Naphthytamlne 
U168 .. 2-Naphthylamina 
U167 ...•. alpha-Naphthylamine 
U168 .. beta-Naphlhylamine 
U026 •............. 2.Naph!hylamine, N,N'-bis(2-chlorome1hyl)-
U169 .. Nitrobom:ena (l,T) 
U170 .. . p-Ni!rophenot 
U171 ............... 2-Nitropropono (I) 
U172 .. N-Nltrosod1-n-buly!amine 
U173 .. N-Ni!rosodlethanalar.llno 
U1 74 •. N-Nilrosod101hylamine 
U111. N-N1lroso-N-propylamine 
U176 .. ·-·-··· ... N-N1troso-N-ethy1u:ea 
U177 N-Nilroso-N-metllylurea 
U 178 .. N-Ni!roso-N-melhylurelhans 
U 119 .• N-Nitrosapipcrid:tie 
U180 .............. N-Nitrasopyrrolidine 
U181.. 5.rJiiro·o-10Juid1ne 
U19:.l .. 1,2-0~athiotana. 2,2-dio~ide . 
U058 .. 2H-1,3,2-0Keiaphasphorine, 2-lbos{2·ch!oro· 

elhyl)amino)letrahydro-, oxide 2-
U115 ·' O~irane (l.T) 
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Hi1zard<>us 
Waste No 

U041 
UHl2 .. 
11183 
U164 
U165 
U242 .. 
U166. 
U187 .... 
U\86. 
U040 .... 
U039 .. 
U081 .. 
U082 .. 
U101 ... 
Ul70. 
U242. 
U212 .. 

Suhstance 

Ox1raue. 2-(chloromlllhyl)· 
Paralckthyile 
Pcntach!o1<>1.hln1eno 
f'emact,lorovthan<: 
Penta~hlm.i11ilfobenzene 

Pen1achloroµheno1 
1.3-Ponladouni. (I) 
Phenacetin 
Phenol 
Phenol, 2-chlofo. 
Phenol. 4-chloro·3-rnelhyl
Pttenol, 2,4-dicnloro
Phenol. 2,6·dichl010-
Phenol, .2.4·dirnelhyl
Phonol, 4-nilro· 
Phenol. po;ntachloro. 
Phenol. 2,3,4,6-tetrachloro-

U230 ......... ····j Phenol. 2,4,5-\richlon>· 
U231 ............. Phenot, 2,4,f>.trichloro-

1,10·(1,2-phenylene)pyrene 
Phosphoric acid, Lead sall 

U137 ... 
Ut45 .. 
U087 .. Phosphorodithioic acid, O.O-d!elhyL-, S-melhy-

tester 
U169 ......... ..! Pl'losphorous sulflda (A) 
U\90 .. 
U191 ..... 
Ut92 .. 
U194 ... 

Phlhalic anhydride 
2-Picoline 
Pronamide 
1-Propanamine (1.n 

U110 -·············11-Propanamine, N-pr.ipyl- Ill 
U066 .............. Propane. 1,2-d1bromo<i-chloro-
U149 .............. PrQpanedinilnle 
U171 .•• . ....... Propane, 2-nitr<r (I) 
U027 .. 
U193 .... 
U235 .. 
Ut26 .. 
U140 ... 
U002 .. 
UOC7 .. 
U084 .. 
U243 .. 
U009 .. 
U152 .. 
uooa .... 
U113. 
U118 .. 
U162 .. . 
U233 .. . 
Ut94 .. 
UOB3 .. 
U196 . 
U155 .. 

U179. 

,, Propane, 2,2'oicybis[2-chloro-
1,3·Propane suUone 
1-Propaool, 2,3-dibromo-, phosphate (3:1) 
1-Propanol, 2,3-apo:q-
1-Propanol, 2-melhyl- (l,T) 
2-Propanone (I) 
2· Proponamide 
Propane, 1,3-dichloro-
1-Propene. 1. 1,2,3,3,3-he~achloro-
2-Propenarntrilo 
2-Propenanitrile, 2-methyl- (l,T) 
2-Propenoic acid (I) 
2-Propenoic acid. elhyl eslor (!) 
2-Propanoic add, 2-methyl-, elhyL aster 
2-Piopenoic acid. 2-methyl-, methyl es1er (l,T) 
Propionic acid. 2-(2,4,6-lrlchlorophonoxy)
n-Propylamine (l,T) 
Pro?Ylano dichtolido 
P;mdine 
Pyridine, 

minol
2-((2-(dimethyfamino)-2-thenyla-

Pyridtno, ha>(ahydro-N-nit;oso-
U191 .............. 1Pyridine,2-melhyl-
Ut64 ............. 4(1H)-Pyrim1dinone, 2,3-dihydro-6-me!hyl-2-

lhlo>0;c;.-
UtBO ... Pyrrole, tetrahydro-N-nilroso-
U200 .. Reserpine 
U201 ............... ResorClflOI 
U202 .. Saccharin and salts 
U203 .. Salrole 
U204 ... Salanious acid 
U204 .. Selenium dlol<ide 
U205 .. Selenium disulfide (A, T) 
0015 •. L-Se1ine, diazoacetnte {ester) 
0233.. Sihlell 
U089.. .. 4,4'-St1\benGdiol, a!pha.111ptul'-dlethyl-
U206 ............. Streplozolocin 
01 35 .. Sullur hydrido 
U103 .. Sulluric acid, dimathyl ester 
0189.. Sulfur phosphide (A) 

Title 40-Protection of En\t'ironment 

Ha~ardotJS 
Was111 No SulJ~tarice 

U2VS Sullur selentrle (A.T) 
U232 2.4,5-T 
U207.. 1,2,4.5-T4"1rachlorotJenzene 
U208 1, 1.1.2-TeLrachloroeLhane 
U209 1 , 1,2,2-T etrachtoroelhane 
U210 Tetrachloroethylene 
U212 2.3,4,6· TotrachloropMnoL 
U213.. Totrahydroluran (I) 
lJ214.. Thalliumil) ace1alo 
U21 S . Thel!ium(I) camonate 
U216 .. . Thalhum(l) chloride 
U217.. Thallium(!) nitrate 
U21B.. Thioacotamida 
U153 .. Thiomelhanol (l,T) 
U219 .. Thiour~m 
U244 .. Thiram 
U220.. . . ... Toluene 
U221 .. T o1.mnediamine 
U223.. Toluene diisocvanate (A,T) 
U222.. 0-Toluidma hydrochloride 
U011.. 1H-1,2,4-Tnazol-3-ammo 
U226 .. 1, 1.1-Trichloroettiane 
U227 .. 1, 1,2-Trichloroethane 

T richloroethene U228 
U22S.. Trictiloroe1hylene 
U121.. .. ... TrichloromonoflL1oromethane 
U230N.... . 2,4.S-Trichlorcphenol 
U231 .. 2.4,6-Tlichlorophenol 
U232.. 2,4,5-Trichlorophenoxyacelic acid 
U234 ... sym-Trinitroben.zene (R.T) 
U162.. 1,3,5-Trioxane, 2.4.5-lrimethyl-
U235 -~.... . Tris(2,3-dibiomopropyl) phosphate 
U236 .... N ...... Trypan blue 
U237.. Uracil. 5[bis[2-chlornmathyl)arninol-
U237 .. Uracil mustard 
U043 .. Vinyl chloride 
U248.. Warlarin, when present at concentra~ons ol 

U239 ... . 
U200 .. . 

U249 ..• 

0.3% or less 
Xylene IL) 
Y ohimban-16-carbcxylic acid, 11, 17-dimeth

O"t<'J· 16-( (3,4.5-ll"imelhoxy.bo;mzoyl)oxyJ-, 
methyl ester 

Zinc phosphide. Whim present at concentra
tions ol 10% or less 

[45 FR 78529, 78541, Nov. 25. 1980, as 
amended at 46 FR 27477, May 20, 1981; 49 
FR 19923, May 10, 1984) 

EFFECTIVE DATE Non:: At 49 FR 19923, 
May 10, 1984. I 261.33 was amended by re
vising three entries In the table in para· 
graph (el, and adding three entries to the 
table In paragraph (f) identified by hazard
ous waste numbers U248, <3-<alpha-Aceton
ylbenzyl)-4-hydroxycournarin and salts, 
when present at concentrations of 0.3o/" or 
less, and Warfarin, when present at concen
trations of 0.3o/" or less). and U249. <Zinc 
phosphide, when present at concentrations 
of 10% or less), effective November 12, 1984. 
For the convenience of the user. the super
seded entries from the table in paragraph 
Ce) are set out below. 
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11261.!t:I Ui~l'ard~·tl c11mml'uinl ch,•mii:nl prod-
11rlH. ofr-11pe"irkation spede~. container rl'lli
due~. 1111d ~pill re~idue~ thereof. 

(e) • • 

Haz~~~~;1···.. . -- -·~stance 
waste No 
·-- ~- ---------

PO<l1 ............. j 3-(alpha-ace1onylbenzyl)-4-hydroxycoumano 
and salts 

POOt .......... ...I Wilrlann 

P122 .............. I Z111c pt1a~ph1de (A.TJ 

__L__·-----~- ----- -------

• 

APPENDIX 1-REPRESENTATlVE SAMPLING 
METHODS 

The methods and equipment used for 
sampling waste 1naterials will vary With the 
form and consistency of the waste materials 
to be sampled_ Samples collected using the 
sampling protocols listed below, for sam
pling waste with properties similar to the in
dicated materials, will be considered by the 
Agency to be represent2.tive of the waste. 

Extremely viscous liquid-ASTM Standard 
0140-70 Crushed or powdered material
ASTM Standard 0346-75 Soil or rock-like 
material-ASTM Standard 0420-69 Soil
Uke material-ASTM Standard 01452-65 

Fly Ash-like material-ASTM Standard 
02234-76 [ASTM Standards are available 
from ASTM, 1916 Race St., Philadelphia, 
PA 191031 

Containerized liquid wastes-"COLIWASA" 
described in "Test Methods for the Eval
uation of Solid Wnste, Physical/Chemical 
Methods," I>. U.S. Environmental Protec
tion Agency, Office of Solid Waste, Wash
ington, D.C. 20460. [Copies may be ob
tained fro!n Solid Waste Information. U.S. 
Environmental Protection Agency, 26 W. 
St. Clair St., Cincinnati, Ohio 45268] 

Liquid waste in pits, ponds, lagoons, and 
similar reservoirs.-"Pond Sampler" de
scribed in "Test Methods for the Evalua
tion of Solid Waste, Physical/Chemical 
Methods." .. 

This manual also contains additional in
formation on application of these protocols. 

"'These methods are also described in 
"Samplers and Sampling Procedures for 
Hazardous Waste Streams," EPA 600/2-80-
018, January 1980. 

API'F:NDJX 11--EP TOXICITY Ti::ST 

PROCF:DURES 

A. Exlraclio11 Procedure <EJ>) 

1. A rcprcSt'nla.tive samplt> of the wastl: to 
be tested Ouinimum size 100 grains) shall be 
obtained using the mt:!thods specified in Ap
pendix I or any othc·r 1nethod capable of 
yielding a representative san1ple Within the 
rneaning of Part 260. {For detailed guide.rice 
on conducting the various aspect.s of the EP 
s£"e "Test ~lethods for the Evaluation of 
Solitl Wa;;te. Physical/Chemical Methods'" 
<incorporated by reference, see§ 260.lll.] 

2. The sample shall be s.:parated into its 
component liquid and solid phases using the 
method described in "Separation Proce
dure" below. If the solid residue lb obtained 
using this n1ethod totals less than 0.5% of 
the original weight of the waste. the residue 
can be discarded and the operator shall 
treat the liquid phase as the extract and 
proceed immediately to Step 8. 

3. The solid material obtained from the 
Separation Procedure shall be evaluated for 
its particle size. If the solid material has a 
surface area per gram of material equal to, 
or greater than, 3.1 cn1 2 or passes through a 
9.5 mm <0.375 inch) standard sieve, the oper
ator sha.ll proceed to Step 4. If the surface 
area is smaller or the particle size larger 
than specified above, the solid material 
shall be prepared for extraction by crush
ing, cutting or grinding the material so that 
it passes through a 9.5 1nm C0.375 inch) sieve 
or, if the mn.terial is in a slngle piece, by 
subjecting the material to t.he .. Structural 
Integrity Procedure" described below. 

4. The solid material obtained in Step 3 
shall be weighed and placed in an extractor 
with 16 times its weight of deionized water. 
Do not allow the material to dry prior to 
weighing. For purposes of this test, an ac
ceptable extractor is one which Will impart 
sufficient agitation to the mixture to not 
only prevent -stratification of the sample 
and extraction fluid but also insure that an 
sample surfaces arc continuously brought 
into contact with well mixed extraction 
fluid. 

5. After the solid material and deionized 
water are placed in the extractor, the opera-

u. The percent solJds is determined by 
drying the filter pad at 80°C until It reaches 
constant weight and then calculating the 
percent solids using the following equation: 

Percent solids = 

!weight of pad + solid) ·- (taro weigh! al pad) 

inltiol weight of sample 
x100 
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tor shall begin agil.at.ion and 1nca..-;111T the 
pll of Lhc> solution iu I.ill' exlractor. If the 
iiH is greatt·r than 5.0, the pH of the solu
tion shall be ,1t;crc:1..-;t'd to 5.0 J. 0.2 by 
adding 0.5 N acetic add. If the pH is equal 
to or lf'ss than 5.0, no acct.ic acid should be 
added. The pH of t.he solution shall be mon
itored, as deseribcd bf'low, during the course 
of the extraction and if the pH rises above 
5.2, 0.5N acct.le acid shall be added to bring 
the pH down to 5.0 i 0.2. However, in no 
event shall the aggregratc amount of acid 
added to the solution exceed 4 ml of acid 
per grain of solid. The n1ixture shall be agi
tated for 24 hours and maintained at 20·-
40"C <68"-104"F) during this time. It is rec
omrr1ended that the operator monitor and 
adjust the pH during the course of the ex
traction with a device such as the Type 45·A 
pH Controller manufactured by Chemtrix, 
Inc., Hillsboro, Oregon 97123 or its equiva· 
lent, In conjunction with a metering pun1p 
and reservoir of 0.5N acetic acid. If such a 
system is not available, the following 
manual procedure sha1l be employed: 

(al A pH n1eter shall be calibrated in ac
cordance with the manufacturer's speclfica· 
tion.s. 

Cbl The pH of the solution shall be 
checked and, if necessary, 0.5N acetic acid 
shall be manually added to the extractor 
until the pH reaches 5.0 ± 0.2. The pH of 
the solution sha11 be adjusted at 15, 30 and 
60 minute lnterva1s, moving to the next 
longer interval if the pH does not have to be 
adjusted more than 0.5N pH untt.s. 

(c) The adJustn1ent procedure shall be 
continued for at least 6 hours. 

<d> If at the end of the 24-hour extraction 
period, the pH of the solution is not below 
5.2 and the maximum amount of acid <4 ml 
per grwn of solids) has not been added, the 
pH shall be adjusted to 5.0 ± 0.2 and the ex· 
tractlon continued for an additlona1 four 
hours, during which the pH shall be adjust
ed at one hour intervals, 

6. At the end of the 24 hour extraction 
period, deionized water shall be added to 
the extractor in an amount determined by 
the following equation: 
V =C20lCW)- l6<Wl-A 
V ~~ml deionized water to be added 
W =Weight in grams of soJld charged to ex· 

tractor 
A=ml of 0.5N acetic acid added during ex· 

traction 
7. The material in the extractor shall be 

separated Into its component Jiquid and 
solid phases as described under "Separe.tlon 
Procedure." 

8. The liquids resulting from Steps 2 and 7 
shall be combined. This combined liquid <or 
the waste itself if It has less than Y:. percent 
solids, as noted in step 2> ls the extract and 
sha11 be analyzed for the presence of any of 
the contaminants specJfled In Table I of 

Title 40-Protection of Environment 

§ 261.24 using th{' Analytical ProC'1'd11re:> 
designated bt~low. 

Sl'paralion Procedure 

Equipment: A filter holder, desi~nf'd for 
filtration mcdi<i having a no1ninal pore size 
of 0.45 n1icrometers and capable of applying 
a 5.3 kg/cm• (75 psi) hydrostatic pressure to 
the solution being filtered, shall be used. 
For mixtures containing nonabsorptive 
solids, where separation can be effeetcd 
without irnposing a 5.3 ks/cm 2 pressure dif
ferential, vacuum filters employing a 0.45 
micrometers filter merlia can be used. (For 
further guidance on filtration equipment or 
procedures see '"Test Methods for Evaluat
ing Solid Waste, Physical/Chemical Meth
ods" incorporated by reference, see 
§ 260.11). Procedure:• 

<i) Following n1anufacturer's directions, 
the filter unit shall be assembled with a 
fllter bed consisting of a 0.45 micrometer 
filter me1nbrane. For difficult or slow to 
filter mixtures a prefilter bed consisting of 
the following prefilters in increasing pore 
size (0.65 1nicrometer membrane, fine glass 
fiber prefllter, and coarse gla.ss fiber pre
filter) can be used. 

(iiJ The waste shall be poured into the fil· 
tration unit. · 

CUD The reservoir shall be slowly pressur
ized until liquid begins to flow from the fil
trate outlet at which point the pressure in 
the filter shall be hnmediately lowered to 
10-15 psig. Filtration shall be continued 
until liquid flow ceases. 

<Iv) The pressure shall be Increased step
wise in 10 psi increments to 75 psig and fil
tration continued until flow ceases or the 
pressurizing gas begins to exit from the fll
trate outlet. 

{V) The filter unit shall be depressurtzed. 
the solid material removed and weighed and 
then transferred to the extraction appara
tus, or, In the case of final filtration prior to 

2 Thls procedure is intended to result In 
separation of the "free" liquid portion of 
the waste from any solid matter having a 
particle size >0.45 f.1-m. If the sample will 
not filter. various other separation tech· 
nlques can be used to aid In the filtration. 
As described above, pressure filtration ts 
employed to speed up the filtration process. 
This does not alter the nature of the separa
tion. If liquid does not separate during fil
tration, the waste can be centrifuged. If sep
aration occurs during centrifugation, the 
llquld portion (centrifugate) is filtered 
through the 0.45 f.1-m filter prior to becoming 
mixed with the liquid portion of the waste 
obtained from the Initial filtration. Any ma· 
terlal that will not pass through the filter 
after centrifugation ts considered a solid 
and ls extracted. 
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aualy:;is, disc-a1 dcd. Do not allow the n1ateri
al rctaint.·d on the riltcr pad to dry prior to 
Wt'h;:hing. 

(vi) Thi.' liqnid 11hasc shall be stored at 4'C 
f1)r subs1~qucnt use in StC""p 8. 

B. Structurol lrtlt'grilv Procedure 

Equipment: A Structural Integrity Tester 
having a 3.18 cm <1.25 in.) diameter hamn1er 
weighing 0.33 kg <0.73 1bs.> and having a 
free fall of 15.24 cm (6 in.) shall be used. 
This device is available from Associated 
Design and Manufacturing Company, Alex
andria, VA 22314, as Part No. 125, or it may 
be fabricated to meet the specifications 
shown In Figure 1. 

Procedure 

1. The sample holder shall be filled with 
the material to be tested. If the sample of 
waste i.s a large monolithic block, a portion 
shall be cut from the block having the di
mensions of a 3.3 cm (1.3 in.) diameter x 7.1 
cm <2.8 in.> cylinder. For a fixated waste, 
samples may be cast in the fonn of a 3.3 cm 
Cl.3 in.l diameter x 7.1 cm (2.8 in.) cylinder 
for purposes of conducting this test. In such 

ca.·w~.s. lhe waste may be allowed to cure for 
30 days prior to furl.her testing. 

2. The sampk hoider shall be placed into 
the Structural Jnt.q,;r!ty 'fester, then tht' 
hammer shall bE' raised to It:; maximum 
height and dropped. ThiB shall be repeated 
fifteen times. 

3. The 1naterial shall be re1noved from the 
san1ple holder, weighed, and transferred to 
the extraction apparatus for extraction. 

Analytical Procedures for Anal11zing Extract 
Cuntamin1111ts 

The test methods for analyzing tl,e ex
tract are as follows: 

1. Por arsenic, barium, cadmium, chromi
um, lead, mercury, selenium, silver, endrin. 
lindane, methoxychlor, toxaphene, 2,4-
0[2.4·dichlorophenoxyacetic acid) or 2,4,5-
TP [2,4,5-trichlorophenoxypropionic acid): 
"Test Methods for the Evaluation of Solid 
Waste, Physical/Chemical Methods" <Incor
porated by reference, see § 260.lll. 

2. [Reserved] 
For all analyses, the methods of standard 

addition shall be used for quantification of 
species concentration. 
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r ElASTOMERl.G lfr 71f1 SA~1PLE HOLOER 

.! 1 I.< • " .• ,;/.;· 1-: ·:·: ::J ~:: 
1'._;i{.f ;. 
·~ . .-.. ¥· ~:: 7 lcm 

;;c. '·.:· "' 12 B'I 

~''>''· .. , l ~;~.·~~~>'!.· 
''= c.:;;: c· 

lJ~,';.~~ __ 94cm 

tJ.r·1 

*ELASTOMERIC SAMPLE HOLDER FABRICATED OF 
MATERIAL FIRM ENOUGH TO SUPPORT THE SAMPLE 

figure 1 

COMPACTION TESTER 
(45 FR 33119, May 19, 19BO, as amended at 46 FR 35247, July 'Z, 19811 
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.'\.PPENDIX III "·CIH:MICAL ANAJ.YSIS 

'J'EST METHODS 

Tn.bles 1, 2, and 3 spcc-ify the appropriate 
analytical procedure's, drscribeli in "Test 
Methods for Evalunting Solid Waste, Physi· 
cal/Chemical Methods," (incorporated Uy 
reft:rence, see § 260.11) which shall be used 
to determine whether a sample contains a 
given Appendix Vll or VIII toxic caru;titu
cnL 

Table 1 Identifies each Appendix VlI or 
VIII orcanic constituent a.long with the B.P· 
proved measurement melhod. Table 2 lden
tlfies the corresponding methods for inor
ganic species. Table 3 summarizes the con
tents of SW -846 and supplies specific sec· 
lion and method numbers for sampling and 
analysis methods. 

Prior to final sampling and analysis 
method selection the analyst should consult 
the specific section or method described ln 
SW-846 for additional gUidance on which of 
the approved methods should be employed 
for a specific sa.-nple analysis situation. 

TABLE 1-ANAL YSIS METHODS FOR ORGANIC 

CHEMICALS CoNTAINED IN SW .. 846 

------·---~~----

First edition second 

'°'""""""" mathod(s) edition 
melhod(::.) ----- -----

Ac6tl)l'litri1e .. 8.03, 8.24 8030, 8240 
Acrolein ... -··· .............. 8 03, 8.24 6030, 8240 
Acrylamide .. 8.01, 8.24 6015. 8240 
Acryionltri!e .. ...................... 8.03, 8.24 8030, 8240 
Benzene .................. 8.02, 8.24 8020. 6024 
Benz(&)anttvacene ..................... a.10, 0.25 8100, 6250, 

8310 
Bonzo(a)pynme ..... 6.10, 8.25 8100. 6250, 

8310 
Beniolrictiloride ....... 8.12, 8.25 0120, 6250 
Bonzyl chloride ... 8.01, ll12. 

6.24. 8.25 6120, 8250 
Bonzo{b)tluoanthene .. 8.10, 8.25 8100. 8250, 

8310 
615(2-cllloroolhoxymelhaoo) .. 8.01, 8.24 8010, 6240 
Bis(2-ch1croelhyL)ethDr .. 6.01, 8.24 6010. 8240 
Bis(2-chloroisopropy1)etl'ltir .. 8.01, 6.24 8010, 8240 
Carbon disul~::le .. 8.01, 8.24 8015. 8240 
Carbon tatrm:hlorida ...... ~ ..... 601.8.24 8010. 8240 
Chlordane ......... -. . ........... - .... 8.08, e.25 8080, 8250 
Chlofinatad diber.zodioxins ... 8,08, 8.25 60no, 8250 
Chionnatad biphunyls ..... _ .... 0.oa, e.25 eoao. a250 
Chloroocota1dehydo . 6.01, 8.24 fl010, 8240 
Chlorobcn;ene .... 8.01, 8.02, 

8.24 8020. 8240 
Chloroform .. 8.01. 8.24 8010, 6240 
Chloromatharn;i ...... a.01, 8.24 8010. 8240 
2·Chlorophenol ........ 8.04. 8.25 1!040. 6250 
Chrysane .. 8.10. 6.25 8100. 8250, 

8310 
Croa!:OIG'. 8 10, 8.25 8100, 82!.0 
Crosol{s) 8.04. 8.25 8040. 8250 
Crnsyhc Acld(s) B.04. 8.25 6040, 8250 
OichlorobDnWne(s) 8.01, 8.02. 

612.825 8010. 6120. 
8250 

TAOLE 1 · ·ANAl YSlS METHODS FOR ORGANIC 

CHEMICAl.S CONTAINED IN SVll-846-Contm

ued 

Comput1nd 
-·-, F~,:-~~~,~~ ~~~~d··· 

m<11l1od(s)" I edrtmn 
-··---·-+- -· - ... J .. nie\hO~) .. 

Oicllloroothano(SJ .. 
(l1chloromethana. 
~chl0ruphanoryaco1ic acid . 
Dichloropropanol ... 
2.4 ·DITT>elh~!pt:onol .. 
Dinilrobenzene. 
4.6-DmitrO·O·Cf<ISOI ... 
2,4-Dinilrololuf>no .. 
Endfin .. 
Elhyl alhar. .... 

Formaldehyde ..... : ...... ········I 
Formic acid .. 
Heptachlor .. 
Hexachlombenzene ...• 
Haxachlorobutad1ene ... 
HcKacllloroathane .. 
H<>xachlorocyclopanW.diene ...••.. 
Lindana ... 
Malvlc l:lnhydride... • ......... , 
Methanol . 
MelhomyL .. 
t.tothyl ethy! ketone ..... 

Mothyl isobutyl ~.ctone .. 

Naplhalene .................. [ 
N.-.plhoqumone .. 

Nil<obenzona .................. ·········I 
4-Nilrophenol .. 
Paraldohyde (trimer of 11.c<Jtal· 

dohyde) ... 
PenLachloroph~nol. ... 
Phenol. 
Pi'lorale 
Fhosptiorod1thio'c acid est ors .. 

Ph:haUc anhydrida .. 

2-Picoltne ... 

Pyridine 

Tetrachiorot:snzeno(s) .. 
Tctrach\oroo!hano(s) .. 
T otrnct1loroclhor.o ...... . 
Tetrachlorophenol. 
Tol!Jene . ··········I 
T okJenediamina 
Toluene dhsocyanato(s) ..... 
Tox11phena 
Trich.'oroe1tmno 
Trlchloroethene(sl .. 
Tnchloroflumom.ilhana .. 
Tr;ct:bropt",enol(s) .. 
2,4.5·Trichloropheno~-y prop1on· 

ic acid .. 
Trichlomprop.::ns ..... . 
Vinyl chloride .. 
Vinyhd<ino ch!ori::la ..... 
Xylene .. 

--- -·-·~ 

8.01, 8.24 
8.01, 6.24 
6 40. 8.25 
8.12. 8.25 
8.04. 8.25 
8.09. 6.25 
8.04. 8.25 
8.09. 8.25 
8.08. 8.25 

6.01.802. 
8,24 

8 01, a24 
8.06, 8.25 
8.06. 8.25 
6. 12, a25 
6.12, 8.2.5 
6.12. 8.25 
6.12, 8.25 
8.08, 8.25 
8.06, 8.25 
8.01. 6.24 

8.32 
8.01, 8.02, 

11.24 
8.01, B.02. 

8.24 
6.10. 8.25 
8.06. 8.09. 

8.25 
ll.09, (1.25 
8.04. 8.25 

8.01. 8 2.4 
8.04. 8.25 
liC4. 8.25 

8.22 
B.06, 6.09, 

8.22 
8.06, 8.09. 

8.25 
aos. e.o9, 

8.25 
8.os. s.m1. 

625 
ll.12, 8.25 
801. 8.24 
8 01, 8.24 
8.04, 8.24 
a.02. fl.24 

6.25 
8.06, 8.25 
8.08, 8.25 
8 01, a24 
6.01, 8.24 
6.01, 8.24 
8.04, 6.25 

040, 6.25 
8.01, 8.24 
8.01. 8.24 
8.01. 8.24 
6.02. a 24 

8010. 8240 . 
8010. 8240 
8150, 8250 
8120. 8250 
6040, 8250 
8090. 8250 
6040, 8250 
8090. 8250 
6080. 8250 

8015, 6240 
8015, 8240 

8250 
8080, 8250 
8120, 8250 
8120, 8250 
6010. 6240 
8120, 8250 
8080. 8250 

8250 
8010, 6240 

8250 

6015, 8240 

8015. 8240 
8100, 8250 

8090, 8250 
8090. 8250 
8040, 8240 

!l015. 6240 
8040, 8250 
8040, 62.50 

8140 

8140 

8090, 8250 

6090, 8250 

6090, 6250 
8120, 8250 
8010, 8240 
8010, 8240 
8040. 8250 
8020, 6024 

8250 
8250 

8080, 8250 
8010, 8240 
8010, 82~0 
6010, 8240 
6040. 8250 

6150. 8250 
8010, 8240 
8010, 8240 
E010, 8240 
8020. 6240 

' Analyna for phananti11ene ar.d carba2ole: ii these are 
prosont in a ra!lo between 1 4:1 and 5:1 creosote should be 
consider<Jd pres<0ol. 
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TAUL£ 2·--ANALYSIS Mi::THODS ~OH INORGANIC 

CHEMICALS CONTAINED JN SW 846 

TAfllE 2 ANALYSIS Mi:llll)lJS run lNt)fiGANll. 

J f HSI l'd11'lln I S-Hc0nd 

CHEMICALS CONT AINf.D IN SW 846--Conttn
ued 

Compo<ind , "'"lhOO( ) ed11!on 5 methorJ(•;) 

Antimony . 6.50 7040. 7041 
ArSl'lllC. 8" 7060, 7061 
Brui"m , "' 7080, 7081 
Cadmit1m .. 8 53 7090, 7091 
Chrom1t1m .... 85' 7190, 7191 
Chromiu111 Hexavalenl. e.545. a 546. 7195, 7196, 

8 5'7 7197 
Le«d ... 8'6 7420, 7421 

Mefcmy 
N1CKel 
Selan"-'m 
Silver. 
Cyan1dos ... 

t:ompot1nd 

Tota! Organic Halogon .. 
Sulfides .. 

' 
F1rs1 erl11lon j 
method(~) 

"' 858 
a_5g 
8 60 
8.55 
6.66 . 

6.67 J 

S«cond 
.:.d1tion 

rTl•Jthod(~J 

7470. /471 
7520. 7521 
7740, 7741 
7760, 7761 

"'" S020 
9030 

TABLE 3~SAMPUNG AND ANALYSIS METHODS CONTAINED JN SW- 846 

Tille ___µ.::·~'·"·:;~.;; 
o. No._ 

---·-- --·----··----·-- 1.0 ................. ·--1 ~ 1.0 Sampling of Solid Wastes ... 
Oe~elopmenl of Appropriate Sampling Plans ..... 

Regulatory and Scientific Obicctives .. 
Fundamental Sta~s~cai Concepts ... 
B<1sic S!atlstlcaJ Strategies .. 

Simple Random Sampling .. 
Stratllie!J Random Sampflng ... 
Systemat;c Random Sampling .. 

f.:pecial Considerations . 
Composite Sampling •.. 
Subsampling .. 

1.0-2 
1.0-3 , .. 
1.0--7 . 

1.0-11 ................ -I 

CoSIQndlossFc•'ot''""'································ .................................. 1 .................. II················ 
lmplcmonlalion ol Sampling Plan.. 1.0-7 I·············· ··I 

Selection of Sampling Equipmaru _ l 
Composite Liquid Waste Sampler.. 3.2.1 
Weigtltad 6oltla.. 3.2.2 
Dipper .... - 3.2.3 
ThiaL. 3.2 4 

TO...-.. 3.2.5 I ················· I 
Augor .. 3.2 6 1 .................... . 
Scoop and Shovel.. . 3.2.7 ............. -- .. 

Salec~on of Sample Containers... .. ............ -... 3.3 
Processing &lld Storage of Samples.. ···--···-·.-· 3.3 

Oocumonta~on of Ch11in or Custody.. 2 0 
Sample Labels.. 2.0-1 
Sample Seals... . .............................. -... 2.0---3 
Field Log Book.. . 2 0-5 
Ch&ill·Of-Custody Record .. 2 0-6 
Sample Analysis Request Shoot... 2.0-g !················· ·I 
S11mpla 011livery to Laboratory 2.0-10 1 .................. I 
Shipping ol Samples. 2.0-10 
Reoaipl end Logging of Sample... 2.0-12 
Assign:nent of Samplti lor Analysis.... 2.0-13 

Sampling Methodology. 3_Q 
Conlainers .. , 3.2-2 
Tanks.. 3.2-2 
Wasta Piles.. 3.2-2 
Landli!ls and Lagoons. . 3 2-2 

Wasle Evaluation Procedures .... 
Characteristics or Hazardous Was1e .. 

l9nitab1lily 4.0 
Pensky-Martens Clcsad·ClJp Method... 4 1 
Sataflash Ctosed·Cup Mathod.. 4.1 

Corrosivily... 5.0 
Corr0$ivlty Toward S!ael... 5.3 

Reactivity.. 6.0 
EKtraction Procadura Toxicily.. 7.0 

Extraction Procedure To>:icity Test.. .. ....... 7.1, 7.2, 7_5 
Mothol3 and Structural lntagiily Test.. 7.4 
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Se;;ond ed1\1on 

Soc;;;;+ Mo~°' 
No. No. 

•O ,, 
1-ll 
1.1.2 
1.1-3 

1.1.3.1 
1.1.3.2 
I 1 3.3 

1.1.4.1 
1.1-4.2 
11-43 

\.2 
1.2.1 

12.1.I 
1.2.1.2 
1.2.1.3 
1.2 1.4 
1.2.1.5 
1 2.1.6 
1.2.1.7 

1.2,2 
1.2.3 ,, 
1.3.1 
1.3.2 
1.3 3 
1.3 4 
1.3.5 
1.3_6 
1.3.7 
1.3.f! 
1.3.9 ,, 
1-4.1 
1.42 
1.4.3 
1.4.4 

20 
2.> 

2.1.1 

2\, I 1010 
2.1.I 1020 
2.1.2 ... 
2.1.2 1110 
2.1.3 
2-1.4 

2.1.4 1310 

Chapter I-Environmental Protection Agency Pa•I 261, App. Ill 

T AHLE 3 - SAMPl ING AND AtJAL YSIS MFTHOOS CO~H AINf:O IN SW 646-Continued 

Title 

5.ampl~ Wofkup TectmiQuos 
lnorgaruc Toctmiques. 

Acid Q;gest1on 1or Flame AAS 
Acid Oigeslion IOI" Furnace AAS 
Acid Digestion ol Oil. Grea~e. oi wa~ 
Dissotulion Procedure 10< Oil, Gr ea so or Wax .. 
Alhal1na 01ges.bon .. 

Dsganic Techniques 
Saparalory Funael Liqu1d-Li:ju1d Extraction ... 
Contmuous Liquld·Liquid Extraclion . 
Acid-Basa Cleanup Extrae110n. 
Soxhlet Extredlon .. _ 
Somcabon Extracl!on 

Sample Introduction Techniques ... 
Hoadspace ...... I 
Purge-and-Trap . 

Inorganic Analytical Metllo\Js .. 
An\Jmony, Flam:;i MS .. __ 
Antunony. Furnace AAS .. 
A1serJc, Fla.mo AAS .... 
Arsernc, Furnace AAS. 
Sam.rm, Fis.me AA,S .........................•............................•... ··················· I 

Barium.Furnace•:~,i::::.·:::::::·:::=::::::::::::::::::::~::::::~::::::.:1 Cadmium, Flame 
Cadmium, Furnace 
Chromium, Rama AAS .. 
Chromium, fu1nac11 AAS .... 
Chromium, 1-!exaVlllent. Coprecip1t.:ition ... 
Chromium. Hexavalanl, Colorimetric .. 
Chromium, Hoxavalenl, Chelalion ... 
Lead, Flame MS . .. ...... ~ .. 
Lead, Furnace AAS ..... 
Me1cury, Cold VePQf. liquid .... 
Ma1cury, Cold Vapor, Salid. 
Nk:kol, flame AAS . . 
Nickel, Fumaca AAS ... 
Selenium, flam.i AAS .. 
Salenium. Gaseous Hydride AAS ... 
Silver, Flame AAS .. 
Silver, Fumaca AAS .... 

Orgenic An&lytic.ol MflthodS .. 
Gas Chromatog.raphic Methods ... 

Halogenated Votatile Organics .. 
Nonhalogem1tnd Votalile Organics ...... 
A<omatic Volatile Organics 
Acrotein, Acrylonilrile, Acetonitrile. 
Phenols .. 
Phlhalato Esters .... 
01ganochlorine f>estic1Jas and PC6s ... 
Nilfoaroml:ilics an:1 Cyciic Ketones .... 
Poiynuclear A.romaric Hydrocarbons ... 
Chlorir.atad Hydrocarooni. .. 
01ganophosphorus Pest1Cldes .. 
Chtcrinated Herbic1dos . 

Gas ChTomalographic/Mass Spectroscopy Molho-Js {GC/MS) .. 
GC/MS Volatiles .. 
GC/MS Semi-Volatiles, Pacilod Column, __ 
GCIMS Semi-Volatiloa, Capillary. 

High Pl!r!ormance Uqujd Chromatographic Methods (HPLC) .... 
Polynuclea1 Aromatic Hydrocarbons 

Miscellaneous Analytical Mottlods . 
Cyanide; Total end Amenable to Ctiio11nation .. 
Tolal Organic Halogen (TOX) .. 
s,,1fidos .. 
pH Measurement . . ............... 1 

Quality Coolrol/Oualily Assurance. 
ln!10dUC!IOll ... 
Program Design . 
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r1.st ;id1lmn Second et1~10n 

Se.:!iOll 

I 
Method 

No No 
_ _._ 

'":I 
a 49-9 
6.49--6 

Seo<;,;· 1-~;<000 
No tlo 

-- - . --- ----

" . ' 
• , I 3010 

'' 3020 ... 3030 

90 6--456 '·' 3060 
8.o " 90 9.\ •.2 3510 
90 9.01 •.2 3520 
8.o 6.84 •.2 3S30 
eo 8.86 •2 3540 
00 6.85 •. 2 3550 

50 
eo 6.82 50 5020 
eo 8.83 5.0 5030 
s.o 7.0 

" 8.50 7.0 7470 
8.o 6.50 7.0 7471 
eo 8.51 7.0 7060 
8.o 6.51 7.0 "'" 8.o B.52 7.0 70f!O 
8.o 8.52 7.0 "'" 8.0 8.53 7.0 7130 
8.o 8.53 7D 7131 
8.0 8.54 7.0 7090 
00 8.5' 70 7191 

:.61 8.545 
8.546 

7.0 7195 
7.0 7196 

eo 8.547 7.0 7197 

" 8'6 7.0 742U 
8.o 8.'6 7.0 7421 
8.o 057 7.0 7470 
8.o 8.57 70 7471 
8.o 8.58 7.0 7520 
8.o B.58 70 7521 
eo 6.59 7.0 7740 
eo B.59 7.0 7741 
80 6.60 7.0 7760 
8.o 8.60 7.0 7761 
8.0 8.o 
8.o 8.\ 
8.o 8.01 " 6010 
8.0 6.01 " 8015 
8.o 8.02 8.' 8020 
8.o 6.03 8.\ 6030 
8.o 8.04 8.1 8040 
8.o B.06 '' 8060 
8.0 8.08 8\ BOBO 
8.0 6.09 8.\ 8090 
eo B.10 8.\ 6100 
0.0 8.12 8.\ 6120 
90 8.22 8.\ 8140 
eo 6.40 81 8150 
8.o 8.2 
8.0 B.24 8.2 I 8240 
eo 8.25 
0.0 "' 8.o 

821 
8250 

8.2 8270 
6.3 ... 

8.0 8.10 8.3 8310 
eo 9.0 
80 6.55 90 9010 
eo 8.66 " 11020 
8.o 6.67 8.o 9030 
5.0 5.2 9.0 """ 10.0 10.1 

"0 10.I 
10.0 10.2 
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fAIJlE 3-·-SAMPLING ANO ANAi YSIS MElHODS CONTAINED IN SW 846-Contmlh::d 

Tille 

Sampling 
Analys<s ... 
Data Hand~ng .. 

'Sec spec1ric m•'lal. 

{48 PR 1525'1. Apr. 8, 19831 

APPENDIX lV--{RESERVED FOR 
RADIOACTIVE WASTE TEST METHODS) 

APPENDIX V-[RESERVED FOR lNFEC
'I'lOUS WASTE TREATMENT SPECIFICA
TIONS] 

APPENDIX Vl-[RESERVED FOR 
ETIOLOGIC AGENTS) 

APPENDIX VII-BASIS FOR LISTING 
HAZARDOUS WASTE 

EPA 
/)!lZard-

ous I Hw:aidous c;ons1ih.1en1S for which listed 
WllSle 

No. 

F001 ..... ..! Tetrachloroethylene, methylene chloude tnchtor
oelhylene, 1,1, 1-trlchloroethane. carbon ta\ra· 
chloride, chlorinated lluorocarbons. 

F002 ...... .! Tetcachlo10elhylene, methylene chloride, trichlOI"· 
oethylene, 1.1,1-lrichloroe\hane, chlorobenzene. 
1, 1,2-tricMoro-1,2,2-trihuoroethane, or1ho-d1ch
lorobenzene, lrichlorolluoromethane. 

F003.. N.A. 
F004 ....... Cresols and cresylic acid, nitrot;anzene. 
FOOS... Toluene, methyl ethyl ketone, carbon disulfide, 

isobutanol. pyridine. 
F006 ··~· .. Cadmium. heico:::valent chromium, nicke~ qanide 

(compleicad). 
F007.. Cyanioe {salts). 
Fooa...... Cyanide (salts). 
F009.. Cyanide (salts). 
F010 ...... , Cyanide (so.llS). 
Fo11 .. • Cyanide (salts). 
F012.. Cyanido (;::ompleKed). 
F019...... Hexavalanl chromium, cyanide (complexed) 
F024.--.. Chloromethane, dichloromelhane, lrichlorometh· 

ana, carbon tetrachloride, ctlloroethylene, 1,1-
dictllomathane, 1,2-dichforoelhana, trans· 1-2-
dichloroelhylana, 1, 1-dictiloroelhylena. 1.1, 1-
trichloroethane. 1.1,2-lrichl;iroethene, 1m:hlor
oa1hylane. 1.1 , 1,2-tetra-chloraelhane. 1 , 1,2.2-te
trachtoroeth1101>, IB!rachloroo!n,-lene, pentach
loroathene. hexachloroelhane. al!yl chloride (3-
chtoropropene), dichlorop1opane, dich1oropro
pene. 2-cttoro-1,3-b•J\adiane, hexachloro-1 ,3. 
butadiana, hatachlorocyc!ope11tadiene, hexech
lorocyctohexana. benzene, chlorbenzena. dich· 
lorobanzenos, 1,2.4-trichlOfobanzene. totrachlor
obenzena. pantach!Ofobenzena. hexachloroben
zene. toluene, naphthalene 

I 
'""' "'""" 

Sodlon I.. Method No No 

'°' '° 0 

- ---- ~-~-0 _t __ · ·-1 

SHC011d "li11'on 

' 
S·~~"o j M~~od 

'°·' !' . 10.4 .. _ ....... 

. -- ~~ ~ ~-=:·::.:-. __ _ 

EPA 
hazard· 

""' wasle 
No. 

K001 ... 

Ha~ardous consbtu<rnls tor which hsted 

Pentachlorophenol Phen"I, 2-chlorophenol, p-
chlorO-m-cresol. 2.4-diniethylphenyl_ 2,4-dinitro
phenot. lfichlorophenols, tetrachlorophenols. 
2.4·drntrophenol. cresosote, chrysena, naphtha-
lef\l!, lluoran1hene, benzo(b)fluoranthene. 
b!lnzo(a)pyrnne. indeno(t .2.3-cd)pyicne, 
benz(a)anthracene, dibenz{a)an:hracene, acen
aphlhalone. 

K002.... Hexavalent chromium. lead 
K003.... Hexavalent chromium, lead 
K004... Heicavalent chromium. 
K005.... Hexavalenl chromium, l'3'ild 
KOOS... Hexavalanl chromium. 
K007 ... Cyanide (comp1eiced). hexa·•alGnt chromium. 
KOOB... Hexavalent chromium 

K010 .•.•.. 

1<009... •• Chloroform, fOl"maldeti~·de, melh)'lene chloride. 
rnothyl chloricla. paraldehyde, lo1mic acid 

Chlorolorm, lormaldehy®, methylene chloride. 
methyl chloride, para!dahyde, formic acid. ch!or
oacetaldehyde 

KOlt.. •. 
K013 .. . 
K014 .. . 
1<015 .. . 

K0!6 ... 

KOl7 ...... 

KD18 ... 

Acrylonitrile. acetonnrile, hydrocyanic acid. 
Hydrocyanic acid. acrylonitrlle. acetonitrile. 
AcetonitrTia, acrylamide. 
Ber.zyl ch101ide, ch!orobenzena, toluen13, benzo

trichloride. 
Hcxachlorobenzena. ha><achlorobuladiene. carbon 

tetrachloride, haxachloroelhane. percllloroethy
lene. 

Epichlorohydnn, chloroolhers [bis{chlommethyl) 
ether and bis (2-chloroothyl) ethers]. trich!oro
propane, dichloropropanols. 

1.2-dichloroe!hane, tnchloroethylene, heicachloro
butadiena, heici>chlorobeniene. 

KD19 ...... .! Ethylane dichloride. 1,1,1-trich!Ofoethane. 1,1.2-
lrichloroethana. tetrachloroelhanes (1.1.2,2-le
tr achbroetl"ene and 1, I, 1, 2- tetrachloroemane ), 
lrichloroethyloine. tetrachloroethylene, carbon 
tetrachloiide, chloroform. vinyl chloride, vinyli-

K02:0 ... 

K021 .. 
K022 .... . 
K023 ..... . 
K024 .. . 
K025 ..••. 
K026 ... 
K027 .. . 
K020 ... . 

dern~ chlorido. 
Ethylene dichlorida. 1, 1. l·trichlOfoelhane, 1.1.2-

trich!o1oethane, lelrachloroelhanes (1,1,2,2-le
trachloroethane end 1.1.1.2-tetrachloroethane). 
lriChloroo\hylone, 1e1rachlo1celhylene, carbon 
letrachloride. chloroform, vmyl Chloride. vinyri-
dene chlo1ide. 

Antimony, carbon tetrachloride, chl0to1orm. 
Phenol, tars (polycyclic arornatlc hydrocarbons). 
Phlhalic; anhydride, maleic anhydride. 
Phlhalic anhydride, 1,4-naphthoquinona 
Meta-dinitrobenzane. 2,4-dinitrotoluene. 
Pa1aldehyda, pyndines, 2:-picoline. 
Toluene diisocyanate, tolucne-2. 4-diamme. 
l ,1,1 ·trichlo1oethane. vinyl chloride. 
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>PA 
hazard 

ous I Hai.irdous .::ons11h.en1s IOI' whu.;h listed 
w.1ste 

No 

K029 . · 1 l,2-d1chloroethane, 1, 1.1-lnchloroethane. vinyl 
chloml<l, ~11\yhdene chlOnde, chloroform. 

1<030 Hex.ichlorotoenzene. hi'xachlorobutad.ene. hexa-

K031. 
K032 .... 
K033 .. 
K034 •... 
K035 .•. 

K036 . 

K037 .... 

K038 .. 

K039 ... 

chto1oe1hane. 1.1, 1.2-ittLra<;hlorou1hane. 1 , 1.2.2-
totrachloroolhane. eth)'len:i dichk>nde. 

Atsenic. 
Hexachlorocycloi>e<>tadiene. 
HexachlOl"ocydopenladiene 
He><ach10l"ocyclopontadiene 
Cfoosote. cilrysena, naphthall;rie. nuoranlhene 

bcnzo(b) lluoranlheoo. benzo(a)pyrene. 
indeno(1.2.3-cd) pyrene, ltenzO(a)anlhrecene. 
dibenzo\a)anlhracene. acenapnlhalena. 

.1 Toll.IBnu. phospho<odi\hiole and phosphoroth!oic 
acid esta1s.. 

., Tolueoo. phosphorod<lhioic and j'.lllosphorothi(llc 
acid esters. 

Pho<ate. lorrnaldehyde, phospholodilhiolc and 
phosphorothioic actd aster.>. 

•1 Phosphorodllhiolc end phosphomlhlolC a::id 
esters. 

Kl)40 .. Phofate, lorm:iltklhyde, phospho<odllhioic and 
ph05phoroth.'olc acid BSlors. 

K041 ..•••• Tol<aphene. 
K042... HelWchlorobenzene. ortho-dichlorobemene. 
K043... 2.4-dich!orophe.nol, 2.6-dichloroph!lool, 2.4,6-trich-

lorophenol. 
K044.. N.A. 
K045... •• N.A. 
K046 ....... Lead 
K047... N.A. 
K048... Hexevalefll chromium, lead 
K049... Helt8valent ctvomlum. lead. 
KOSO...... Hexavalent chromium. 
K051.. HBJCavalent chfomium, lead. 
K052... Lead. 
KOSO... Cyanide, naplhalene. phenolic compounds, ar-

senic. 
KOOL... Hexavalen1 chromium, lead, cadmium. 
1<062... Mexavalorrt chromium. lead. 
K069 ... , . Hexava!ent chl'Dmium. lead. cadmium. 
K071...... Mercury. 
K073. .. Chlorolorm. carbon tetrachloric!a, hexacholroeth

ane. trichloroolharie, !Btrac:h!oroethytene. dich
lo1oelhylene, l.1,2,2-tetrad1Jo<oelharle. 

K083 .. ···1 AlliUna, d1philnylamlna. nitrobenzene, phanylene
diarnine. 

KOB4 ...... Atsenic. 
KOSS ....•.. 8onzene. dichlOlobanzenes, tnchlorobenzenes, ta

tn1.chlorob3nzanes. penta~hlorobenzena. hex· 
achlorobenzeno, benzyl chloride. 

K086...... Lead, he:tavalent chromium. 
KOB7 .. Phenol. naphlhalone 
K093... • Fhthalic anhydride. maloic anhydnde. 
K094...... PhlhaHc anhydride. 
K095... 1.1.2-lrichloroelhana. 1 , 1, 1.2-tetrachloroathane, 

1 , 1,2,2-letrachloroe!Jlane. 
K096 ... 1,2-dichloroethane, I, 1, 1-lrich!oroethano. 1, 1.2-

Uichloroelhane. 
K097... • Chlordane. heplachlor. 
K090... Toxaphene. 
K099 ...... 2,4-di-chloropheno1, 2.4,6-lrichlOl'ophanol 
K100... Hexavalent ctuomium, lead, cadmium. 
K101. Arsenic:. 
K 1 02 ..... . Arsenic. 
K 103... Anilino. mlrobenzene. phen)'lenediarnlne. 
K104. An.i;ne, benwne. diphenylarnine, ni1Jobenzene, 

pheny1ened'3r!Wle. 

fPA 
hilLard 

ous I Hazardous constotuuots ror wh•ch hst"d 
waslto 

No 

KIO~ ..... I BonzP.ou. monochlorobenzene. d1ch!Ofob1mzenes. 
2,4.6.111chbropho:.no1 

K106 . Mc1cury. 

N A.-Wasto is lw.zardous because It lalls the test lor the 
charac!<:mst1c o1 igni!i.b1l1ty, C(lrroi;M\y, or reactivity 

[46 FR 4619. Jan. 16, 1981. as amended at 46 
FR 27477, May 20, 1981; 49 FR 5312. Feb. 
10, 1984] 

EFFECTIVE DATE NOTE: At 49 FR 5312, Feb. 
10, 1984, the entry identified by EPA haz
ardous waste no. F024, was added to the 
table In Appendix VII, effective August 10. 
1984 . 

APPENDIX VIII-HAZARDOUS 
CONSTITUENTS 

Acetonit.rile <Ethanenitrile) 
Acetophcnone <Etha.none, 1-phenyl) 
3-<alpha-Acetonylbenzyll-4-

hydroxycoumarin and salts (Warfai"in) 
2-Acetylaminonuorene CAcetamide, N-C9H

nuoren-2-yl)-l 
Acetyl chloride <Ethanoyl chloride) 
l-Acetyl-2-thiourca <Acetamide, N-Camin-

othioxomethyl)-} 
Acrolein <2-Propenal} 
Acrylamlde (2-Propenamide) 
Acrylonitrile c2-Propenenitrile} 
Aflatoxins 
Aldrin (l,2,3,4,l0,10-Hexachloro-

l,4,4a.5.8,Ba,8b-hexahydro-endo.exo-
1,4:5,8-Dimethanonaphthalene) 

Allyl alcohol (2-Propen-1-ol} 
Ahuninum phosphide 
4-Aminobiphenyl ([l.l'-Blphenyll-4-amtne> 
6-Amlno-l,la,2,B,8a,8b-hexahydro-8-

<hydroxymethyl)-8a-methoxy-5-methyl
carbamate azirlnoE2',3':3,4Jpyrrolo[l,2-
a1indolc-4.7-dione, cesterJ <Mltomycln Cl 
<Azlrlnol2'3 ':3,4Jpyrrolo( 1,2-a Hndole-4, 7-
dlone, 6-amlno-8-H<amlno· 
carbonyl)oxylmethy1J-l,la,2.8,8a,8b
hexahydro-8amethoxy-5-methy-l 

5-<AmlnomethylJ-3-lsoxazolol <3C2Hl-Isoxa
zolone, 5-Caminomethyll-) 4-Amlnopyrl
dlne (4-Pyridinaminel 

Amitrole (lH-1.2,4-Triazol-3-amlnel 
Anillne CBenzenaminel 
Antimony and compounds, N.O.s.• 
Ara.mite <Sulfurous acid. 2-chloroethyl-, 2· 

[ 4-< l, 1-dlmethy !ethyl }phenoxy 1-1-
methylethyl ester) 

•The abbreviation N.O.S. <not otherwise 
specified) slgnlfles those members of the 
general class not speclflcally listed by name 
In this appendix. 
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Ars(·nk and eompnunds. N.0.S.• 
A1st•11k at'id 10rthnarscnic acid) 
ArsC'nic Pt'n!oxid<' (Ars•~nic (V) oxide) 
Ars1•nk lrioxi<l1~ (Arsenic OIIJ oxide) 
Auran1ine (Be11zena1ninc. 4,4'· 

carbo1li1nidoylbisfN.N-Dlnwthyl-, mono-
hydroch \oride) 

A?.a:;erlne (L-Serine, Uiazoacetate (ester)) 
LI·,niu1n and co1npounds, N .o.s.• 
Bariuzn cyanide 
Benz[c]acridine (3,4-llenzacridinel 
Denz[a}anthracene (1,2-Benzanthracenel 
Benzene <Cyclohexatrienel 
Benzcnearsonic acid CArsonic acid, phenyl-) 
Beru:ene, dichloron1ethyl- CBenzal chloride> 
Benzenethiol (ThioµhenoD 
Benzi dine ([ 1,1 '-Biphcnyl1-4,4'diamine) 
Benzo[blfluorauthene <2.3-Benzofluoranth-

ene) 
Benzo(j]fluorant-hene (7,8-Benzofluoranth-

enel 
Benzo(a]pyn.:ne (3.4-Benzopyrenel 
p-Benzoquinone ( 1,4-Cyclohexadienedionel 
Bcnzotrichloride <Benzene. trichloro-

methyll 
Benzyl chloride (Benzene, (chloromethy!J-) 
Berylliun1 and con1pounds, N.0.S. • 
Bis<2-ch1oroethoxyhnethane <Ethane, l,l'-

[methY lenebis< oxy) ]bis [ 2-chloro-J) 
Dis{2-chloroethyll ether <Ethane, 1,l'

oxybisl2-chloro-ll 
N,N-Bis(2-chloroethyl>-2-naphthylamine 

<Chlornaphazlnel 
BJsC2-chloroisopropyl) ether (Propane, 2,2'

oxybisC2-chloro-J J 
BisCchloromethyl) ether CMethane, 

oxybis[chloro-]) 
BisC2-ethylheAyl) phthalate (l,2-Benzenedi-

carboxrlic 2.cld, blsC2-ethylhexyIJ ester) 
Bromoacetone <2-Propanone, 1-bromo-) 
Bromomethane <Methyl bromide) 
4-Bromophenyl phenyl ether <Benzene, l-

bromo-4-phenoxy-> 
Brucine CStrychnidln-10-one, 2,3-dlmethoxy

l 
2-Butanone peroxide <Methyl ethyl ketone, 

peroxide) 
Butyl benzyl phlh11late Cl,2-Benzenedlcar

. boxyltc acid, butyl phenylmethyl ester> 
2-sec-Butyl-4,6-dlnltrophenol CDNBPJ 

<Phenol, 2,4-dlnitro-6-(1-methl-'lpropyl}-) 
Cadmium and compounds, N.o.s.• 
Calcium chromate <Chromic acid, calcium 

salt) 
Calcium cyanide 
Carbon disulfide <Carbon blsulfidc) 
Carbon oxyfluorlde (Carbonyl fluoride) 
Chloral <Acetaldehyde, trlchloro-) 
Chlorambucil <Butanolc acid, 4-[bisC2-

chloroethyl)aminolbenzene-) 
Chlordane <alpha and gamma tsomersl (4,7-

Methanoindan, 1,2,4,5.6, 7 ,8,B-octachloro-
3.4, 7 ,'ia-tetra.hydro-) Calpha and gamn1a 
isomers) 

Chlorinated benzenes, N.O.S. • 
Chlorinated ethane, N.O.s.• 
Chlorinated fluorocarbons, N .o.s.• 

Title 40-Protection of Environment 

ChlorinatPd naphthalf'ne, N.O.s.• 
Chlorill•lted phenol, N.O.S. • 
Chloroaeet.alLldtYdt~ (ACl'taldchyd,•, chloro-J 
Chloroalkyl t:tlwn;, N.O.s_• 
p-Chloroanilinc (fl{'IL~t·1iamine, 4-chloro- J 
Chlorobr:n~ene <llPn:~1·1~e. l'hloro-J 
Chlorobenzilate I Uenzc1wacctic acid, 4-

chloro-alpha -{ 4-ch 1 oropheny I )-alp ha
hydroxy-, etliyl ~:.terJ 

2-Chloro-1, 3-butadiene l<:hloroprene) 
p-Chloro-m-crcsol (Phenol, 4-chloro-3-

inethyl) 
1-Chloro-2,3-epoxypropane <Oxirane, 2-

( chloromethylJ-) 
2-Chloroethyl vinyl ether (Ethenc. C2-chlor-

oethoxy)-) 
Chloroform (Methane, t.rkhloro-l 
Chloromethane (Methyl chloride) 
Chloro1nethyl incthyl ether (fl.'iethane, 

chloromethoxy-J 
2-Chloronapbthalene (Naphthalene, beta

chloro-) 
2-Chlorophenol <Phenol, o"chloro-) 
1-Co-ChlorophenylJthiourea <Thiourea, <2-

chlorophenyl)-) 
3-Chloropropene <allyl chloride) 
3-Chloropropionitrile <Propanenltrile, 3-

chloro-> 
Chrornium and compounds, N.O.s.• 
Chrysene (1,2-Bcnzphenanthrenel 
Citrus red No. 2 (2-Naphthol, 1-((2,5-

dlmethoxyphenylJazoJ- J 
Coal tars 
Copper cyanide 
Creosote <Creosote, wood> 
Cresols <Cresylic acid) CPhenol, methyl-) 
Crotonaldehyde (2-Butenall 
Cyanides (soluble salts and complexes), 

N.o.s.· 
Cyanogen CEthanedinltrilel 
Cyanogen bromide (Bromine cyanldel 
Cyanogen chloride <Chlorine cyanide) 
Cyca.sin Cbeta-D-Glucoprranoside, <methyl-

ONN-azoxyJmethyl-J 
2-Cyclohexyl-4,6-dinitrophenol <Phenol, 2· 

cyclohexy l-4 ,6-dinltro-J 
Cyclophosphamide <21:1-1,3,2,-0xazaphos-

phorine, [bis(2-chloroethyllaminoJ-tetra
hydro·, 2-oxldeJ 

Oaunomycln (5,12-Naphthacenedlone, CBS
clsJ-8-acetyl-10-[(3-a1nlno-2,3,6-trideoxyJ
alpha-L-lyxo-hexopyranosy l Joxy 1-7.8,9,1 O
tetrahydro-6,B, l l -trihydroxy-1-methoxy- J 

ODD CDichlorodiphenyldichloroethnne) 
<Ethane, 1, l-dichloro-2,2-bisCp-chloro-
phenylJ- l 

DOE <Ethylene, l,l-dichloro-2,2-bis<4-chlor
ophenyll-l 

DDT <Dlchlorodlphenyltrlchloroethanc) 
c E Lhane, 1, l, l-trlchloro-2,2-bis( p-chloro-
p henyl>-) 

Dlallate <S-<2,3-dichloroallyll dUsopropylth
locarbamateJ 

Dibenz[a,h]acrldlnc (1,2,5,6-Dibenzacridine) 
Dlbenz[ajJacrldlne C 1,2,7 ,8-Dibenzacridinel 
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Dibt>nZ( a,h Janthract>ne ( 1,2,5.6-Dibenzanl.h
racenel 

7 H-Dibenzo(c,g]ca.rba.zoJe <3,4 ,5,6-Dibenzcar-
bazole J 

Dibenzo(u,e ]pyrcne ( 1,2,4,5-Dibt'11zpyre11P) 
Dibenzur a,h]pyrene ( 1,2,5,6-Dibenzpyrene} 
Dibcnzor a,i)pyrene ( 1,:!,7 ,8-Dibcnzpyn•np J 
l,2-Dibromo-3-chloropropanc <Propane, 1,2-

dibronio-3-chloro-) 
l,2-Dibron;oet.hane (Ethylen(' dibromldel 
Dibro1no1nethane <Methylene bromidel 
Di-n-buLyl phthalate Cl,2-Denzenedicarbox-

ylic add, dibutyl ester) 
o-Dichlorobcnzene (Benzene, l,2-dichloro-l 
m-Dichlorobenzene <Benzene, 1,3-dlchloro-) 
p-Dichlorobenzene (Benzene, 1,4-dichloro-J 
Dichlorobcnzene, N.O.s.• <Benzene, 

dichloro-, N.0.S.*) 
3,3" -Dlchlorobenzidlne ( [ l,l '-Biphenyl]-4,4'

diamine, 3,3'-dichloro-J 
l,4-Dichloro-2-butene (2-Butcne, 1,4-dich

loro-) 
Dichlorodifluoromethanc (Methane, dich-

lorodifluoro-l 
1,1-Dichloroethane CEthylidene dichloride) 
1,2-Dichloroethane <Ethylene dichloride) 
trans-1,2-Dichloroethene (1,2-Dichloroethy-

lenel 
OJchloroethylene, N.O.s.• CEthene, dich-

loro-, N.O.S.•) 
1,1-Dichloroethylene CEthene, 1,1-dichloro-J 
Dichlorometha..ri.e <Methylene chloride) 
2,4-Dichlorophenol <Phenol, 2,4-dichloro-J 
2,6-Dichlorophenol <Phenol, 2,6-dichloro-J 
2,4-Dlchlorophenoxyacetic acid (2,4-DJ, salts 

and -esters (Acetic acid, 2,4-dichlorophen
oxy-, salts and esters) 

Dichlorophenylarsine (Phenyl dichloroar
sine) 

Dichloropropane, N.O.s.• <Propane, dich
loro-, N.O.S."'J 

1.2-Dichloropropane <Propylene dichloride) 
Dichloropropanol, N.O.s.• CPropa.nol, dich

loro-, N.0.S.•J 
Dichloropropenc, N.O.s.• <Propene, dich

loro-, N.O.S. •) 
1,3-Dichloropropene Cl-Propene, 1,3-dich

loro-) 
Dicldrin ( 1,2,3.4,10.10-hexachloro-6, 7-epoxy

l, 4, 4a.5,6, 7 ,8 ,Sa-octa -hydro-endo,exo-
1, 4:5,8-Dlmethanonaphthalene l 

1,2:3,4-Diepoxybutane <2.2'-BioxJrane) 
DiethyJarsine <Arsine, diethyl-) 
N,N-Diethylhydrazine Cllydrazine, 1,2-

diethyl) 
0,0-Diethyl S-methyl ester of phosphoro

dithioic acid lPhosphorodithioic acid, 
0,0-diethyl 8-methyl ester 

0,0-Diethylphosphoric acid, 0-p-nitro-
phenyl ester <Phosphoric acid, diethyl p
nitrophenyl ester) 

Diethyl phthalate (1,2-Benzenedicarboxylic 
acid, diethyl ester) 

0,0-Dicthyl 0-2-pyrazlnyl phosphoroth
ioate (Phosphorothiolc acid, 0,0-diethyl 
0-pyrazinyl ester 

Diethylst ilbPSl •'tol ( 4, 4· -Stilbt•nediol. 
atpha.alpha-dieth~'l, bisldihydrogen pl1os
pha.te, (£J.) 

Dihydrosa.frole (Benzene, 1,2-methykut:"
dloxy-4-propyl-) 

3,4-Dihydroxy alpha.·<methylanlinolmclhyl 
benzyl n.kollol Cl,2-Benzenediol, 4-[1-hy
d1 ox y-2-<rnethy !amino )('thyl}- l 

Diisopropylfluorophosphate CDFP) (Phos
phorofluoridic acid, bisCl-mcthylethyl) 
ester) 

Dimethoate <Phosphorodithioic acid, 0,0-
dimethyl S-[2-(methylamino)-2-oxoethyl) 
ester 

3 ,3' -Dimethoxybenzidine c [ 1,1' -BiphenYll-
4,4'diamine, 3-3'-dimethoxy-J 

p-Dimethylaminoazobenzene <Benzenamine, 
N,N-dimethyl-4-<phenylazol-J 

7 ,12-Dlmethylbenz[aJanthracene c 1,2-Ben
zanthracene. 7.12-diinethyl-l 

3,3" -Dimethylbenzidine ( [ 1,1' -Biphenyl]-4,4'
diainine, 3,3'-dirncthyl-l 

Dimethylc.arbarnoyl chloride CCarbamoyl 
chloride, dilnethyl-l 

1,1-Dimethylhydrazine <Hydrazine, 1,1-di
methyl-l 

1,2-Dimethylhydrazine <Hydrazine, 1,2-di
methyl-J 

3,3-Dimethyl-l-(methylthlol-2-butanone, 0-
[(methylamino) carbonylloxime <Thio
fa.noxl 

alpha,alpha-Din1cthylpheneth;1'lamine CEth
anamine, 1,1-dimethyl-2-phenyl-J 

2,4-Dimethylphcnol (Phenol, 2,4-dimethyl-l 
Dimethyl phthalate Cl ,2-Benzenedicarboxy

lic acid, dimethyl esterl 
Din1ethyl su!Iate (Sulfuric acid, dimethyl 

ester) 
Dinitrobcnzene, N .O.S. • <Benzene, dinitro-, 

N.0.S.•) 
4,6-Dinitro-o-cresol and salts <Phenol, 2,4-

dinitro-6-rnethyl-, and salts) 
2,4-Dinitrophenol (Phenol, 2,4-dinltro-l 
2,4-Dinftrot.oluene \Benzene. 1-methyl-2,4-

dinitro-) 
2,6-Dinitrotolucne <Benzene, l-methyl-2,6-

dinitro-l 
Di-n-octyl phthalate Cl,2-Benzcnedicarboxy-

lic acid, dioctyl ester) 
1.4-Dioxane 0,4-Dieth;ylene oxide) 
Diphcnylamine <Benzenamine, N-phenyl-l 
1,2-Diphenylhydrazine (Hydrazine, 1,2-di-

phenyl-) 
Di-n-propylnitrosamine <N-Nitroso-dl-n-pro

pylamine) 
Disulfoton <0,0-diethyl 8-[2-

CethylthioJethyll phosphorodithioate> 
2,4-Dithiobiuret <Thioiinidodicarbonlc dia

mlde) 
Endosulfan (5-Norbornene, 2,3-dimethanol, 

1,4,5,6,7 ,7-hexachloro-. cyclic sulfite) 
Endrin and metabolites <1,2,3,4.10,10-hex

achloro-6, 'i -epoxy-1, 4, 4a,5,6, 7 ,8,Ba
octahydro-endo,endo-1, 4:5 ,8-
dimethanonaphthalene, and metabolites) 
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Ethyl c:arlnimatP \\Jrdluu1) (Carba1nie acid. 
<'thy! 1•.slt•rl 

g111yl <'Yanidt> lpropant:nltrllcl 
Ethyif'Ht~bisdit hiocarban1ic acid, :.alls and 

C'sters ( 1,2-1!.:I h:i.neJiyJbisca.rbamodithioic 
acid, sail$ and esters 

Ethylcneirninc <A'..':irldinPI 
Ethylene oxide tOxiranel 
Ethylcnethiourea C2·1mid:i.?.olidint~lhione l 
Ethyl methacrylatt' (2-Propcnoic add, 2-

mcthyl-. ethyl ester> 
Ethyl 1nethanesulfonatc <Methancsulfonic 

acid, elh}•I ester> 
Pluoranthenc <:I3enzo(j,k]Cluorcnc) 
Fluorine 
2-Fluoroacetainidc <Acetamlde, 2-fluoro-l 
Fluoroacetic acid, sodiun1 salt (Acetic acid, 

nuoro-, sodium salt) 
Ponnaldehyde <Methylene oxide) 
Formic acid <Methanoic acid) 
Glycldylaldchyde l I-Prop::.nol-2,3-epoxyJ 
Halomclhane, N.O.s.• 
Hcptachlor <4. 'i-Methano-lH-indene, 

1,4,5 ,6, 'i .8.8-heptachloro-3a, 4, 'i, 'i a-
te trahydro- > 

Heptachlor epoxlde <alpha, beta, and 
gamma isomers) l4,'i-Methano-1H-indenc, 
1,4,5,6, 'i ,8,8-heptachloro-2,3-cpoxy-3a,4, 'i ,'i
telrahydro-, alpha. beta, and gamma iso
mers> 

Hexachlorobcnzene <Benzene, hexachloro-) 
He:ii.achlorobutadiene <l,3-Butadiene, 

1, l,2,3,4.4-hexachloro-) 
Hexachlorocyc1oh8xane <all isomers) <Lin

dane and isomers) 
Hexachlorocyclopentadiene c 1,3-Cyclopen

tadiene, 1,2,3,4.5,5-hexachloro-) 
Hexachloroethane <Ethane, 1,1,1,2,2,2-hex

achloro-) 
1,2,3, 4.10. l 0-Hexachloro-1, 4, 4a.5 ,8,8a

hexahydro- l, 4: 5,8-endo ,endo
dimethanonaphlhalene <Hexachlorohexa
hydro-endo,endo-din1ethanonaphthalene) 

Hexachlorophene C2,2' -Methylenebls( 3,4,6-
trfchlorophenolJ> 

Hexachloropropene ( 1-Propene, 1,1,2,3,3,3-
hexachloro-l 

liexaelhyl tetraphosphate C.Tetraphos-
phoric acid, hexaethyl ester> 

Hydrazine (Diamine) 
Hydrocyanic acid <Hydrogen cyanide) 
Hydrofluoric acid <Hydrogen fluoride> 
Hydrogen sulfide <Sulfur hydride) 
Hydroxydimt:'thylarsine oxide <Cacodylic 

acid) 
Indeno(l,2,3-cdJpyrene cl,10-<l,2-

phenylene)pyrene) 
Iodomethane <Methyl iodide) 
Iron dextran <Ferric dextran) 
Isocyanic acid, methyl ester <Methyl iso

cyanate) 
lsobutyl alcohol ( 1-Propanol, 2-methyl-) 
Isosafrole <Benzene, l,2-methylenedioxy-4-

allyl-) 
Kepone <Decachlorooctahydro-l,3,4-Meth

ano-211-cyclobutaCcd]pentalen-2-one> 

Title 40-Protection of Environment 

l,a..'iiocarpine <2-llutPuoic acid, 2-1ncth~·l-, 'i
[( 2,3-dihydroxY-2-( 1-ml'I hox yet hyl )-3-
n1ethyl- l-oxobutoxy ltnethyl)-2,3.5, 'ia-
td rahydro- l H-IJyrrolizin-1 · Yl ester) 

l.t•ad and compounds, N.O.s.• 
I.cad acetate (Acetic add, lead salt.> 
Lead phosphate (Phosphoric acid, lead sail> 
Lead subacetate (Lt>ad, bis(ll.Cetato-

Q)tetrahydroxytri-) 
Maldc anhydride C2,5-I"unu1dione) 
Maleic hydrazide C l,2-Dihydro-3,6-pyridazin

edione) 
Malononitrile <Propanedinitrile> 
Melphala.n <Alanit1e, 3-(p-bisC2-

chloroethyl)amlno]phcnyl-, L-) 
Mercury fulminate (Fulminic acid, mercury 

salt) 
Mercury and compounds, N.O.s.• 
MethacryJonltrile (2-Propenenitrile, 2-

methyl-l 
Methanethiol (Thiomethanol> 
Methapyrilene <Pyridine. 2-((2-

di1nethylamin0Jethyl1-2-thenylamino-) 
Melholmyl (Acethnidic acid, N-

[(methylcarbamoyDoxyJthio-, 1nethyl 
ester 

Methoxychlor <Ethane, l,l,l-trichloro-2,2'
bis(p-methoxyphenylJ-) 

2-Methylazirldine (l,2-Propylenlmine> 
3-}.lethylcholanthrene 

CBenz[j]aceanthrylenc, 1,2-dlhydro-3-
mcthyl-) 

Methyl chlorocarbonate <Carbonochloridic 
acid, methyl ester> 

4,4'-MethylenebisC2-chloroaniline) <Benzen-
amine, 4,4'-methylenebis-(2-chloro-> 

Methyl ethyl ketone <MEKl (2-Butanone) 
Methyl hydra:t.ine (Hydrazine, methyl-) 
2-MethyBactonitrile <Propanenitrile, 2-hY-

droxy-2-methyl-l 
Methyl methacrylate <2-Propenoic acid, 2-

methYl-, methyl ester) 
Methyl methanesulfonate <Methanesulfonic 

acid. methyl ester) 
2-Methyl-2-(methyl thio Jpropionaldehy de-o

( methylcarbony l J oxlme <Propanal, 2-
methyl-2-<metbylthio)-. 0-
C<methylaminoJcarbonyl]oxlme) 

N-Methyl-N'-nitro-N-nitrosoguanidine <Gua
nidine, N-nltroso-N-methyl-N'-nltro-l 

Methyl parathion <0,0-dirnethyl 0-<4-nitro
phenyl) phosphorothioate> 

Methylthiouracil (4-lH-Pyrimidinone, 2,3-
dihydro-6-methy 1-2-thioxo-) 

Mustard gas <Sulfide, bisC2-chloroethylJ-) 
Naphthalene 
1,4-NaphthoQuinonc <l,4-Naphthalene-

dioneJ 
1-Naphthylamine <alpha-Naphthylamirte> 
2-Naphthylamlne (beta-Naphthylaminel 
l-Naphthyl-2-thiourea <Thiourea, 1-naphth-

alenyl-) 
Nickel and compounds, N.O.s.• 
Nickel carbonyl (Nickel tetracarbonyl> 
Nickel cyanide <Nickel <Ill cyanide) 
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Nh-ol.hw and salts d'yridilu>, (8l-3-(l-
n1t'lhyl-2-pyrrolidinyll-. and .:;altsl 

Nilri<' 1ixide (Ni!rogt!n (Ill oxide) 
p-Nitroanilinc Ulcnz<'na1nine, 4-uitro-) 
Nitrobpn::ilu• (fiC'l1ZE•tH.i_ nilro-) 
Nitrogen dioxide (Nitrogt'll OVJ oxidel 
Nitrogt•n n1u.stard and hydrodlloride salt 

CEthauaminP, 2-chloro-. N-<2-chloroethyll· 
N-1ncthyl-, and hydrochloride salt> 

Nitrogen mustard N-Oxide and hydrochlo
ride salt (Ethanamine. 2-chloro-. N-(2-
chloroethyll-N-methyl-, and hydrochlo
ridt' saltl 

Nitroglycerine 0,2,3-Propanetriol, trini
trateJ 

4-Nitrophenol <Phenol, 4-nitro-) 
4-Nitroqutnoline-1-oxide <Quinoline, 4.-nit.ro

l-oxidc-) 
Nitrosan1inc, N.O.S. • 
N-Nitro.!:;odi-n-butylamine Cl-Butanamine, 

N-butyl-N-nitroso-) 
N-Nitrosodiethanolamine <Ethanol, 2,2'

( ni trosoimino lb is- l 
N-Nitrosodiethylan1ine (Ethanamine, N

ethyl-N-nit.roso-) 
N-Nitrosodimethylamlne <Dimethylnitrosa

mine) 
N-Nitroso-N-ethylurea <Carbamlde, N-ethyl

N-nitroso-) 
N-Nitrosomethylethylamlne CEthanamine, 

N-1nethyl-N-nitroso-) 
N-Nitroso-N-methylurea <Carbamide. N

methyl-N-nltroso-> 
N-Nltroso-N-methylurethane <Carbamlc 

acid, methylnitroso-, ethyl ester) 
N-NitrosomethylvinYlamine <Ethenamine, 

N-methyl-N-nitroso-) 
N-Nltrosomorpholine (Morpholine. N-nitro

so-) 
N-Nltrosonomicotine <Non1icotine, N

nitroso-) 
N-Nltrosoplperidlne (Pyridine, hexahydro-, 

N-nitroso-> 
Nitrosopyrrolldine (Pyrrole, tetrahydro-, N

nitroso-) 
N-Nitrososarcosine (Sarcoslne, N-nltroso-l 
5-Nltro-o-toluldine CBenzenamlne, 2-methyl-

5-nitro-> 
Octamethylpyrophosphor&.Inide CDiphos-

phoran1lde, octamethyl-l 
Osmium tetroxlde COsmlmn <VIII> oxide) 
'i-OxablcycloC2.2.11heptane-2,3-dJ.carboxyUc 

acid CEndothal) 
Paraldehyde Cl,3.5-Trioxane, 2,4,6-tri-

methyl-) 
Parathion CPhosphorothlolc acid, 0,0-

dlethyl 0-Cp-nltrophenyl) ester 
Pentachlorobenzene <Benzene, pentachloro

) 

Pentachloroethane (Ethane. pentachloro-> 
Pentachioronltrobenzene <PCNB> (Benzene, 

pentachloronltro-) 
Pentachlorophenol (Phenol, pentachloro-) 
Phenacetin (Acetamlde, N-<4-ethoxY-

phenyD-> 
Phenol {Benzene, hydroxy-> 
Phenylenedlamine <Bcnzenediamlne) 

PIH·n.vlmerc11ry act'late 1 M(•rcury. aeetato-
µhcnyl-l 

N-PllPnylthioun'a ('l'hiourf'a, pl1cny\-) 
l'hosge1w tCarb1l11yl chloride) 
Phosphiue <Hydroi;en µho.sphidel 
Phosµhorodilhioic acid. 0,0-diethyl S-

[(cthylthioluwihyl] ester <Phoratel 
Phosphorothioic add, O,O·dimethyl 0-(p. 

((dlmethylamino lsulfonyl lphenyl l ester 
CFamphurl 

Phthalic add esters, N.0.S.• <Benzene, 1.2-
dlcarboxylic acid. esters, N.Q.S.•J 

Phthalic anhydride (1,2-Benzenedlcarboxy-
lic acid anhydride) 

2-Pkoline (Pyridine, 2-ntethyl-l 
Polychlorinated biphenyl, N.o.s.• 
Potas;;ium cyanide 
Potassium silver cyanide CArgentate<l-J, dl

cyano-, potassium) 
Pronamide ( 3 ,5-Dichloro-N-( l, l-dimeth y 1-2-

propynyl) benzamide > 
l,3-Propane sultone (1,2-0xathiolane, 2.2-di

oxidel 
n-Propylamine Cl-Propanamlne) 
Propylthiouracil <Undecamethylenedia-

mine, N,N'-bis(2-chlorobenzy})-, dlhy-
drochlcride) 

2-Propyn-l-ol <Propargyl alcohol) 
Pyridine 
Reserpine <Yohimban-16-carboxyUc acid, 

11,17 -dlmethoxy- l[l-[(3,4,5-
trimethoxybenzoyl)oxyl-, methyl ester) 

Resorcinol (l,3-Benzenediol) 
Saccharin and salts (l,2-Benzoisothlazolin-3-

one, 1,1-dioxlde, and salts> 
Safrole lBenzene, l,2-niethYlenedloxy-4-

allyl- l 
Selenlous acid <Selenium dioxide) 
Selenium and compounds, N.O.S. • 
Selenium sulfide <Sulfur selenldc) 
Sclenourea <Carbamimidoselenoic acid) 
Silver and compounds, N.O.s.• 
Silver cyanide 
Sodium cyanide 
Streptozotodn (0-Glucopyranose, 2-deoxy-

2-( 3-m.s th;-1-3-ni t.rosoureido )- ) 
Strontium sulfide 
Strychnine and salts <Strychnldin-10-one, 

and salts) 
1,2,4,5-Tetrachlorobenzene <Benzene, 

1.2.4,5-tetrachloro-) 
2,3, 7 ,8-Tetrachlorodlbenzo-p-dloxin <TCDD> 

CDlbenzo-p-dloxin, 2,3.'l,8-tetrachloro-) 
Tetrachloroethane, N.O.s.• <Ethane, tetra

chloro-, N.o.s.•i 
1,1,1,2-Tetrachlorethane (Ethane, 1,1,1,2-

tetrachloro- l 
1,1,2,2-Tetrachlorethane <Ethane, 1,1,2,2-

tetrachloro-l 
Tetrachloroethane <Ethene, 1,1,2,2-tetra

chloro-J • 
Tetra.chloromethane <Carbon tetrachloride> 
2,3,4,6,-Tetrachlorophenol (Phenol, 2,3,4,6-

tetrachloro-J 
Tetraetbyld!thlopyrophosphate <Dlthlopyr

ophosphorlc acid, tetra.ethyl-ester) 
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Telraethyl lead <Plumbanc, lct.racthyJ-) 
Tf'traethylpyrophosphatc <Pyropho:-;phoric 

acidf', tdral'lhyl eslcr) 
Tctranitronicthanc <1-tt·lhanc, tetranitro-) 
Thalliun1 aud compounds. N.O.s.• 
Thallic oxide {Thallium (}IIJ oxide) 
Thallium (Il acetate <Acetic acid. thalliun1 

(!)salt) 
Thalliurn (}) carbonate <Carbonic acid, dith

allium (}) saJtJ 
Thallium en chloride 
Thallium (}) nitrate (Nitric acid, thalliurn 

(J) salt> 
Thallium selenite 
Thallium en sulfate <Sulfuric acid, thallium 

([)salt) 
Thioacetamlde <Ethanethloamlde> 
Thlosemicarbazide CHYdrazinecarbothioa

mide) 
Thiourea CCarbamide thio-> 
Thiunun CBisCdimethylthiocarbamoyO di-

sulfide) 
Toluene <Benzene, methyi-> 
ToluenecUamine CDiamJnotoluenel 
o-Toluidine hydrochloride <Benzenamine, 2-

methyl-, hydrochloride) 
Tolylene diisocyanate <Benzene. 1,3-diiso-

cyanatornethYI-) 
Toxaphene CCamphene, octe.chloro-) 
Tribromomethane CBromofonn) 
1,2,4-Trichlorobenzene (Benzene, 1,2,4-trich-

loro-l 
1.1,1-Trlchloroethane <Methyl chloroform> 
1,1,2-Trlchloroethane <Ethane, 1,1,2-trich

loro-> 
Trichloroethene <Trlchloroethylene> 
Trichloromethanethiol CMethanethlol, 

trichloro-) 
Trichloromonofluoromethane <Methane, 

trichlorofluoro-l 
2,4,5-Trichlorophenol (Phenol, 2,4,5-trlch

loro-> 
2,4,6-Trichloro1>henol <Phenol, 2,4,6-trlch· 

loro-J 
2,4,5-'l'rlchlorophenoxyacetJc acid (2,4.5-TJ 

<Acetic acid, 2,4,5-trichlorophenoxy-) 
2.4.5-Trichlorophenoxyproplonic acid C2,-l.5-

TPJ CSilvex> CProplonoic acid, 2-<2,4,5-
trichlorophenoxyJ.) 

Trichloropropane, N.O.S.• CPropane, trich
loro-, N.O.S!J 

1.2,3-Trichloropropane (Propane, 1,2,3-trlch
loro-l 

0,0.0·Triethyl phosphorothloate <Phos
phorothloic acid, 0,0,0-triethyl estcir) 

sym-Trinitrobenzene <Benzene, 1,3,5-trlnl
tro-l 

TrisCl-azrldinyl) phosphine sulfide <Phos
phine sulfide, trls( 1-azlrldinyl-l 

Tris(2,3-dibromopropy}) phosphate Cl-Pro
panol, 2.3-dibromo-, phosphate) 

Trypan blue C2,7-Naphthalenedlsulfonlc 
acid, 3,3' .[(3,3' -dimethyl( 1,l '-biphenyl)-
4,4'-diyllllis(azollbis(5-amino-4-hydroxy-, 
tetrasodium salt> 

Uracil mustard <Uracll 5-[bis<2-
chioroethyl )atnino]- J 

Title 40-Protection of Environment 

Vanadic acid, Junn1onium salt (anun1..111iun1 
vanadatel 

Vanadlun1 pcntoxide <Vanadium (VJ oxide) 
Viuyl chlorhle <Ethene, <'hluro- l 
Zinc cyanide 
Zinc phosphide 

(46 FR 27477, May 20, 1981; 46 FR 29708, 
.June 3, 1981; 491''R 5312, Feb. 10, 1984] 
EFF~:CTIVE DATE NOTE: At 49 FR 5312, Feb. 

10, 1984. the entries fur 2-Chloro-l, 3-butadi
ene Cchloroprenel, and 3-Chloropropene 
Callyl chloride), were added to the table in 
Part 261, App. VIII, effective August 10. 
1984. 

PART 262-STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE 

Subpart A-GenerQI 

Sec. 
262.10 Purpose, scope, and appllcabHJty. 
262.11 Hazardous waste determination. 
262.12 EPA identification numbers. 

Subpart B-The Manifod 

262.20 General requirements. 
262.21 Acquisition of manifests. 
262.22 Number of copies. 
262.23 Use of the manifest. 

Subpart C-Pre~Tran1port Requlromenfl 

262.30 Packaging. 
262.31 Labeling. 
262.32 Marking. 
262.33 Placarding_ 
262.34 Accumulation tlrne. 

Subpart D-1.ecardkeeplng and Reporting 

262.40 Recordkeeping. 
262.41 Biennial report. 
262.42 Exception reportlng. 
262.43 Additional reporting. 

Subpart E-Spedal Cflndltion1 

262.50 International shipments. 
262.51 Farmers. 
APPENDIX-UNIFORM HAZARDOUS WASTE 

MANIFEST AND IHSTRUCTIONS CEPA 
FORMS 8700-22 AND 8700-22A AND THEIR 
INSTRUCTIONS) 

AUTUORITY: Secs. 2002, 3001. 3002, 3003, 
3004, a.nd 3005 of the Solid waste Disposal 
Act. as a.mended by the Resource Conserva
tion and Recovery Act of 1976, as amended 
by <42 u.s.c. 6912, 6921 through 6925). 

EFFECTIVE DATE NOTE: At 49 FR 10500, 
Ma.r. 20, 1984, the authority citation for 
Part 262 was published as set forth above. ef
fective September 20, 1984. For the conven-
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ienn• of the u:-,Pr, UH• SllfWf:>t.'dt•d authority 
is set. forth below. 

AUTHORITY: St,C'S. 1006, 2002, 3002, 300'J, 
3004, and 3005, Solid Waste Disµosal Act. a..s 
amend\•d by the Resourc(' Conservation and 
Recovery Act of 1976, as anwnded <RCRAJ 
(42 u.s.c. 6905, 6912, 6922, 69'1.3. 6924, 6925). 

SOURCE'. 45 PR 33142, May 19, 1980, unless 
otherwise noted. 

Subpart A-Genoral 

§ 262.10 Purpose, sco11~. and applicability. 

(a} These regulations establish 
standards for generators of hazardous 
waste. 

Cb) A generator who treats, stores, or 
disposes of hazardous waste on-site 
must only comply with the following 
sections of this Part with respect to 
that waste: Section 262.11 for deter
mining whether or not he has a hfl.Z
ardous waste. § 262.12 for obtaining an 
EPA identification number, § 262.34 
for accu1nulaiion -0f hazadous waste, 
§ 262.40 (c) and (d} for recordkeeping, 
§ 262.43 for additional reporting and if 
applicable, § 262.51 for farmers. 

(c) Any person who in1ports hazard
ous waste into the United States must 
cornply with the standards applicable 
to generators established in this part. 

(d) A farmer who generates waste 
pesticides which are hazardous waste 
and who complies with all of the re
quirements of § 262.51 1s not required 
to comply with other standards in this 
Part or 40 CFR Parts 2'10, 264, or 265 
with respect to such pesticides. 

Ce) A person who generates a hazard
ous waste as defined by 40 CPR Part 
261 is subject to the compliance re
quirements and penalties prescribed in 
Section 3008 of the Act if he does not 
comply with the requirements of this 
part. 

(f) An O\\--ner or operator who initi
ates a shipment of hazardous waste 
from a treatment, storage, or disposal 
facility must comply with the genera
tor standards established in this part. 
(NOTE:. The provisions of § 262.34 are appli
cable to the on-site accumulation of hazard
ous waste by generators. Therefore, the pro
visions of t 262.34 only apply to owners or 
operators who are shipping hazardous waste 
which they generated at that facility.] 

Non:: A generator who treats, stores, or 
disposes of hazardous waste on-site must 

cotnply with l lu• applieablt' standanl;; ;uni 
pl' rm it n"qUin·mf•nl s i;et rort h in 40 CPR 
Parts '.1.64, ~65. and 266 and Part 270. 

[45 PR 3Jl42, !-.'lay l~. 1980, as a1ncndf'd al 
'15 FR 86970, Dt'C. :n, 19110: 47 FR 1251. Jan. 
11, 1982; 48 li'H. 14294, Apr. 1, 19831 

§ is~.11 Hazardous waste determination . 

A person who generates a solid 
waste. as defined in 40 CFR 261.2, 
must determine if that waste is a haz
ardous waste using the following 
method: 

<al He should first determine if the 
waste is excluded from regulation 
under 40 CF'R 261.4. 

Cb) He must then detern1ine if the 
waste is listed as a hazardous waste in 
Subpart D of 40 CFR Part 261. 

NoT1:'. Even if the waste ls listed, the gen
erator still has an opportunity under 40 
CFR 260.22 to demonstrate to the Adminis
trator that the waste from his particular fa
cility or operation is not a hazardous Wjt.Ste. 

Cc) If the waste is not listed as a haz
ardous waste in Subpart D of 40 CFR 
Part 261, he must determine whether 
the waste is identified in Subpart C of 
40 CFR Part 261 by either: 

( 1 l Testing the waste according to 
the methods set forth in Subpart C of 
40 CFR Part 261, or according to an 
equivalent method approved by the 
Administrator under 40 CFR 260.21; or 

(2) Applying knowledge of the 
hazard characteristic of the waste 1n 
light of the materials or the processes 
used. 

(45 FR 33142, May 19, 1980, as amended at 
45 FR 76624, Nov. 19, 19801 

§ 262.12 EPA identification numbers. 

(a) A generator must not treat, store, 
dispose of, transport, or offer for 
transportation, hazardous waste with
out having received an EPA identifica
tion number from the Administrator. 

(bl A generator who has not received 
an EPA identification number may 
obtain one by applying to the Admin· 
istrator using EPA form 8700-12. Upon 
receiving the request the Administra· 
tor will assign an EPA identification 
number to the generator. 

(c) A generator must not offer his 
hazardous waste to transporters or to 
treatment, storage, or disposal facili-
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tit's thal have nut rcl't·ived u.n ~PA 
idt..'Ulifical.ion nu1nber. 

Subpart B-The Manifeit 

§ 2ti2.20 General rct111irements. 

la> A generator who transports. or 
offer.:; for transportation, hazardous 
waste for offsite treatment, storage. or 
disposal must prepare a Manifest 
OMB control nun1ber 2000-0404 on 
EPA form 8700-22. and. if necessary, 
EPA form 6700-22A, according to the 
instructions included in the Appendix 
to Part 262. 

(b) A generator must designate on 
the manifest one facility which is per
mitted to handle the waste described 
on the manifest. 

<c> A generator may also designate 
on the manifest one alternate facility 
which is permitted to handle his waste 
in the event an emergency prevents 
delivery of the waste to the primary 
designated facility. 

Cd) If the transporter is unable to de
liver the hazardous waste to the desig
nated facility or the alternate facility, 
the generator must either designate 
another facility or instruct the trans
porter to return the v1aste. 

[45 FR 33142, May 19, 1980. as amended at 
49 FR 10500, Mar. 20, 19841 

EFFECTIVE DATE NOTE: At 49 FR 10500, 
Mar. 20, 1984, § 262.20<a> wa.s revised, effec
tive September 20, 1984. For the conven
ience of the user, the superseded text is set 
out below. 

II 2G2.20 Genera.I requirement&. 
(a) A generator who transportS, or offers 

for transportation, hazardous wa.ste for off
site treatment. storage, or disposal must 
prepare a manifest before transporting the 
waste off-site. 

§ 262.21 Acquisition of manifests. 

(a) If the State to which the ship
ment is manifested <consig1unent 
State) supplies the manifest and re
quires its use, then the generator inust 
use that manifest. 

(b) If the consignment State does 
not supply the manifest, but the State 
in which the generator ls located (gen
erator State> supplies the manifest 

Title 40--Protection of Environment 

anti n~quircs it.s HSI', I hen tht' genera.
tor n1ust use that. .St.at e's rnanifest. 

(e) If ncitlh!r th~~ general.or .State 
nor the consigrunt>nt St.ate supplies 
the n1anifcst, l hen I.he ~cnerator n1ay 
obtain the n1anifest fro1n ~Lny source. 

(49 Pll 10500, Mnr. 20, 19841 
i!:.F~'ECTlVE UA"fE NOTE: At 49 FR 10500, 

Mar. 20, 1984, § 262.21 wa:; revised, effective 
September 20, 1984. For the convenience of 
the user, the superseded text is set out 
below. 

§ 262.21 Required Jnform11tion. 
(a) The manifest n1ust contain all of the 

following information: 
<1> A manifest document number; 
(2) The generator's name, malling address, 

telephone number, and EPA Identification 
number; 

C3) The na1ne and EPA id::ntlflcation 
number of each transporter; 

(4) The nan1e, address and EPA identifica
tion number of the designated facility and 
an alternate facility, if any; 

C5> The description of the waste<s> (e.g., 
proper shipping name, etc.l required by rea:· 
ulatlons of the U.S. Department of Trans
portation in 49 CFR 172.101, 172.202, and 
172.203; 

(6) The tote.I quantity of each hazardous 
waste by units of weight or volwne, and the 
type and number of containers as loaded 
into or onto the transport vehicle. 

Cb) The following certification must 
appear on the manifest: "This is to certify 
that the above named materlals are proper
ly classifled, described, packaged, marked. 
and labeled and are in proper conditlon for 
transportation accordlng to the applicable 
regulations of the Department of Transpor
tation and the EPA." 

§ 262.22 Number of copies. 

The manifest consists of at least the 
number of copies which will provide 
the generator, each transporter, and 
the owner or operator of the designat
ed facility with one copy each for 
their records and another copy to be 
returned to the generator. 

§ 262.23 Use of the manifest. 

(a> The generator must: 
<1> Sign the manifest certification by 

hand; and 
(2) Obtain the handwritten signa

ture of the initial transporter and date 
of acceptance on the manifest; and 

<3> Retain one copy, in accordance 
with § 262.40<a>. 
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(bl 'I'he generator n111st give tht• 
traru:;porter the renlaining copies of 
the tnanifest. 

(c) 1"or ship1nents of hazardous 
waste within the United States solely 
by wat.cr <bulk shipnu•nL-; only). tht' 
generator rnust send three copie!i of 
the manifest dated and signed in ac
cordance with this section to the 
owner or operator of the designated 
facility or the last water tbulk ship
n1ent) transporter to hai1dlc the waste 
in the United States if exported by 
water. Copies of the manifest are not 
required for each transporter. 

(d} For rail shipn1cnts of hazardous 
waste within the United States which 
originate at the site of generation. the 
generator must send at least three 
copies of the manifest dated and 
signed in accordance with this section 
to: 

Cil The next non-rail transporter, if 
any; or 

(ii) The designated facility if trans
ported solely by rail; or 

(iii) The last rail transporter to 
handle the waste in the United States 
if exported by rail. 

NOTE: See § 263.20Ce> and <fJ for special 
provisions for rail or water <bulk shipment) 
transporters. 
[45 FR 33142. May 19, 1960, as amended at 
45 FR 86973, Dec. 31, 19801 

Subpart C-Pre-Tranaport 
Requirements 

8 262.30 Packaging. 

Before transporting hazardous \Vaste 
or offering hazardous waste for trans
portation off-site, a generator must 
package the v.raste in accordance with 
the applicable Department of 'trans
portation regulations on packaging 
under 49 CFR Parts 173, 178, and 179. 

§ 262.31 Labeling. 

Before transporting or offering haz
ardous waste for transportation off. 
site, a generator must label each pack
age in accordance with the applicable 
Depart1nent of Transportation regul~
tions on hazardous materials under 49 
CFR Part 172. 

~ 262.32 Marking. 

ca) BPforc transporting or offering 
hazardous wa..ste for transportation 
off-site, a generator must rnark f'a.ch 
packa!-l"e of ha:r.ardou:-; waste in accord
ance with the applicable Department 
of Transportation regulations on haz
ardous n1aterials under 49 CFR Part 
172; 

(b) Before transporting hazardous 
waste or offering hazardous waste for 
tra.nsport~.tion off-site, a generator 
inust n1ark each container of 110 gal
lons or less used in such transporta
tion with the following words and in
formation displayed in accordance 
with the requirements of 49 CFR 
172.304: 

HAZARDOUS WASTE-Federal Law Pro
hibits Improper Disposal. If found, contact 
the nearest police or public safety authority 
or the U.S. Environmental ProtecLion 
Agency. 

Generator's Name and Address----. 
lv.Ianlfest Document Number-----. 

§ 262.33 Placarding. 

Before transporting hazardous waste 
or offering hazardous waste for trans
portation off-site, a generator must 
placard or offer the initial transporter 
the appropriate placards according to 
Department of Transportation regula
tions for hazardous materials under 49 
CFR Part 172, Subpart F. 

§ 262.34 Accumulation time. 

(a) A generator may accumulate haz· 
ardous waste on-site for 90 days or less 
without a permit or without having in
terim status provided that: 

(1) The waste is placed in containers 
and the generator complies with Sub
part I of 40 CFR Part 265, or the 
waste is placed in. tanks and the gener
ator complies with Subpart J of 40 
CPR Part 265 except§ 265.193; 

(2) The date upon which each period 
of accumulation begins is clearly 
n1arked and visible for inspection on 
each container; 

(3) While being accumulated on-site, 
each container and tank is labeled or 
nlarked clearly with the wOrds, "Haz
ardous Waste"; and 

(4) The generator complies V.'lth the 
requirements for owners or operators 
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in 8ubpa.rls C anct D in 40 CPR Part 
265 and wilh § 265.16. 

(b) A generator who u.ccun111lates 
ha..z;ardous wa.ste for mo1·e than 90 
days is an operator of a storage facili
ty und is subject to the require1nent.s 
of 40 CFii Parts 264 and 265 and the 
perinit requirements of 40 CFR Part 
270 unless he has been granted an ex
tension to the 90-day period. Such ex
tension n1ay be granted by EPA if haz
ardous wastes 1nust re1nain on-site for 
longer than 90 days due to unforeseen, 
temporary. and uncontrollable circum
stances. An extension of up to 30 days 
may be gr-.illted at the discretion of 
the Regional Ad1ninistrator on a case
by-case basis. 

[47 FR 1251, Jan. 11, 1982, as amended at 48 
FR 14294, Apr. 1, 19831 

Subpart 0-Racordkeeping and 
Reporting 

§ 262.40 Recordkeeping. 
(a) A generator must keep a copy of 

each manifest signed in accordance 
with § 262.23(a) for three years or 
until he receives a signed copy from 
the designated facility which received 
the waste. This signed copy n1ust be 
retained as a record for at least three 
yea.rs from the date the waste was ac
cepted by the initial transporter. 

(b) A generator must keep a copy of 
each Biennial Report and Exception 
Report for a period of at least three 
years from the due date of the report. 

(c) A generator must keep records of 
any test results, waste analyses, or 
other determinations made in accord
ance with § 262.11 for at least three 
years from the date that the waste 
was last sent to on-site or off-site 
treatment, storage, or disposal. 

(d) The periods or retention referred 
to in this section are extended auto
matically during the course of any un
resolved enforcement action regarding 
the regulated activity or as requested 
by the Administrator. 

[45 FR 33142, ~/lay 19, 1980, as amended at 
46 FR 3961, Jan. 28, 19831 

§ 262.41 Bienniul report. 
<al A generator who ships his haz

ardous waste off-site n1ust prepare and 
submit a single copy of a biennial 

Title 40-Protection of Environment 

report to the Regional Administrator 
by March 1 of each even nurnbered 
year. 'I'he biennial report n1u~t be sub
n1itted on EPA Fonn 8700-13 A and 
1nust cover generator activities during 
the previous calendar year, and 1nust 
include the following infonnallon: 

(ll ~'he EPA identification number, 
narne, and address of the generator; 

<2) The calendar year covered by the 
report; 

(3) The EPA identification number, 
name, and address for each off-site 
treatn1ent, storage, or disposal facility 
to which waste was shipped during the 

·year; for exported shiptnents, the 
report must give the name and address 
of the foreign facility. 

(4) The name and EPA identification 
number of each transporter used 
during the reporting year. 

(5) A description, EPA hazardous 
waste number (from 40 CFR Part 261, 
Subpart C or Dl, DOT hazard class, 
and quantity of each hazardous waste 
shipped off-site. This information 
must be listed by EPA identification 
number of each off-site facility to 
which waste was shipped. 

<6> The certification signed by the 
generator or his authorized represent
ative. 

(b) Any generator who treats, stores, 
or disposes of hazardous waste on-site 
must submit a biennial report covering 
those wastes in accordance with the 
provisions of 40 CFR Parts 270, 264, 
265. and 266. 

(46 FR 3981, Jan. 28, 1983, a.s amended at 48 
FR 14294, Apr. l, 1983] 

§ 262.42 Exception reporting. 

(a) A generator who does not receive 
a copy of the manifest with the hand~ 
written signature of the O\vner or op
erator of the designated facility within 
35 days of the date the waste was ac
cepted by the initial transporter n1ust 
contact the transporter and/or the 
owner or operator of the designated 
facility to detern1ine the status of the 
hazardous waste. 

(b) A generator must submit an Ex~ 
ception Report to the EPA Regional 
Administrator for the Region in which 
the generator is located if he has not 
received a copy of the manifest with 
the handwritten signature of the 
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owner ur opera.Lor of the designated 
facility within 45 days of -the date the 
W<i.!:ilc \Va.s :u·ceµted by the initial 
transporter. 1'hc Exception Report 
n1ust include: 

( 1) A legible copy of the 1nanifest for 
which the genera.tor does not ha\'e 
confirtna.tion of delivery; 

(2) A cover letter signed by the gen
erator or his authorized representative 
explaining the efforts taken to locate 
the hazardous waste and the results of 

. those efforts. 

t,i 262.43 Additional reporting. 

The Administrator. as he deems nec
essary under section 2002(a) and sec
tion 3002(6) of the Act, may require 
generators to furnish additional re
ports concerning the quantities and 
disposition of wastes identified or 
listed in 40 CPR Part 261. 

Subpart E-Speciol Conditions 

§ 262.SO International shipments. 

(a} Any person who exports hazard
ous waste to a foreign country or im
ports hazardous \\'·aste from a foreign 
country into the United States 1nust 
comply with the requirements of this 
part and with the special require1nents 
of this section. 

Cb) When shipping hazardous waste 
outside the United States, the genera
tor must: 

(1) Notify the Administrator in writ
ing four weeks before the initial ship
n1ent of hazardous waste to each coun
try in each calendar year; 

CD The waste must be identified by 
its EPA hazardous waste identification 
number and its DOT shipping descrip
tion; 

<ii) The name and address of the for
eign consignee must be included in 
this notice; 

(iii) These notices must be sent to 
the Office of International Activities 
<A-106), United States Environmental 
Protection Agency, Washington, D.C. 
20460. 

NoTE: This requirement to notify will not 
be delegated to States authorized under 40 
CFR Part 271. Therefore, all generators 
must notify the Administrator as required 
above. 

(2J H.equire that the foreign consign
et' c:onfirm the delivery of the waste h.1 
t.he foreign country. A copy of the 
1nanifest sigru•d by the foreign con
shn1ee n1ay be used for this purpose; 

l 3) Meet the requirements under 
§ 262.20(a} for the manifest except 
that: 

<D In place of the name. address, and 
EPA identification number of the des
ignated facility, the name and address 
of the foreign consignee must be used; 

OD The generator must identify the 
point of departure from the United 
States through which the waste must 
travel before entering a foreign coun
try. 

(4) Obtain the manifest froin the 
generator's State if that State supplies 
the manifest fonn and requires its use. 
If the generator's State does not 
supply the manifest form, then the 
generator may obtain the manifest 
forn1 from any source. 

(c) A generator must file an Excep
tion Report, if: 

(1) He has not received a copy of the 
manifest signed by the transporter 
stating the date and place of depar
ture from the United States within 45 
days from the date it was accepted by 
the initial transporter; or 

(2) Within 90 days from the date the 
v.·aste was accepted by the initial 
transporter, the generator has not re
ceived ·written confirmation from the 
foreign consignee that the ha.r..ardous 
waste was received. 

<d> When importing hazardous 
waste, a person must meet all the re
quirements of § 262.20<a) for the mani
fest except that: 

<l) In place of the generator's name, 
address and EPA identification 
number, the name and address of the 

'foreign generator and the importer's 
nan1e, address and EPA Identification 
number must be used. 

(2) In place of the generator's signa. 
ture on the certification statement, 
the U.S. importer or his agent must 
sign and date the certification and 
obtain the signature of the initial 
transporter. 

<e> A person who imports hazardous 
waste must obtain the manifest form 
from the consignment State if that 
State supplies the manifest and re
quires its use. If the consignment 
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State does not. supply the manifest 
fonn, then the maniresl Conn nl.ay be 
obtained fron1 any source. 
L45 FR 33142, May 19, 1960, as amended at 
48 FR 13028, Mar. 29, 1983; 48 PR 14294, 
Apr. 1, 1933; 49 PR 10500, ?.far. 20, 19841 
EFFBCTIV~ DATE NOTE: At 49 FH. 10500, 

Mar. 20, 1984, § 262.50 <b)(J) and Cd) Intro
ductory texts were revised, and (bJ<4) and 
(e) were ll.dded, effective September 20, 
1984. F'or the convenience of the user, the 
:>uDerseded text is set out below. 

II ;!62.50 International shipments. 

(b) •• 

(3) Meet the requirements under § 262.21 
for the manifest, except that: 

• 
(d) V/hen importing hazardous waste. a 

pe-rson must meet all requirements of 
§ 262.21 for the manifest except that: 

§ 262.51 Farmers. 

A farmer disposing of waste pesti
cides from his own use which are haz
ardous wastes is not required to 
comply with the standards in this part 
or other standards in 40 CFR Parts 
270, 264 or 265 for those wastes provid
ed he triple rinses each emptied pesti
cide container in accordance with 
§ 261.7(b}(3} and disposes of the pesti
cide residues on his own farm in a 
manner consistent with the disposal 
instructions on the pesticide label. 

C4fi FR 33142, May 19, 1980, as a.mended at 45 
FR 78529, Nov. 25, 1980; 48 FR 14294, Apr. l, 
1983] 

Title 40--Protection of Environment 

APP~:NDIX-·-llNI~'ORM fJAl.ARDOUS WASTE 
MANIFEST AND INSTl<UCTlONS (EPA 
J<~OUMS 6700--22 AND 8700-22A AND 

THEIR INSTRUCTIONS) 

U.S. EPA Fonn 8'100- 22 

Read all in.struction:; before con1pleting 
thi.s form. 

This form has been designed for use on a 
12-pitch <elite> typerwriter; a firm point pen 
may also be used-press down hard. 

Federal regulation:; require generll.tors 
and transporters of hazardous waste and 
owners or operators of hazardous waste 
treatment, storage. and disposal facilities to 
use this form (8100-22) and, if necessary, 
the continua.lion sheet <Form 8700-22A) for 
both inter and intrastate transportation. 

Federal re1.'Ulations also require genera
tors and transporters of hazardous waste 
and owners or operators of hazardous waste 
treatment, storage and disposal facilities to 
complete the following information: 

• • 
GENERATORS 

Item 1. Generator's U.S. EPA ID Number
Mani.{est Document Number 

Enter the generator's U.S. EPA twelve 
digit identification number and the unlQue 
five digit number assigned to this Manifest 
(e.g., 00001) by the generator. 

Item 2. Page 1 a/-

Enter the total nu1nber of pages used to 
complete this Manlfest, Le .. the first page 
<EPA Form 8700-22) plus the number of 
Continuation Sheets (EPA Fonn S700-22A), 
lf any. 

Ite11t 3. Generator's Nanie and Mailing 
Address 

Enter the name and malling address of the 
generator. The addreSs should be the loca
tion that will manage the returned Manifest 
forms. 
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Part 262, App. 

llem 4. Gcr1j•rulor's Pho11e NzJ.1rtbl'r 

~:ntcr a lt>lephonc nu1uber where an au
thorized agt'nt of l.hl' i:eneralor 1nay be 
real'hed in the event of a.11 cm1~rgcncy. 

Item 5. Trunsporler 1 Company Na1ne. 

Enter the co1npa.ny name of the first 
transporter who will transport the wa.ste. 

Item 6. U.S. EPA ID Number 

Enter the U.S. EPA twelve digit ldentlfica
tion number of the first transporter identi
fied in item 5. 

Item 7. Transporter 2 Company Name 

If applicable, enter lhe company name of 
the second transporter who will transport 
the waste. If more than two transporters 
a.re used to transport the waste, use a Con
tinuation Sheetcsl CEPA F'orm 8700-22Al 
a.nd list the transporters in the order they 
will be transporting the waste. 

Item 8. U.S. EPA ID Number 

If applicable, enter the U.S. EPA twelve 
digit Identification number of the second 
traru;porter Identified in item 7. 

NOTE.: If more than two traru;porters are 
used, enter each additional transporter's 
company name and U.S. EPA twelve digit 
Identification number in items 24-2'1 on the 
Continuation Sheet <EPA Form 8'100-22A). 
Each Continuation Sheet has space to 
record two additional transporters. Every 
transporter used between the generator and 
the designated facility mu.st be listed. 

Ite1n 9. Designated Facility Name and Site 
Address 

Enter the company nan1c and site address 
of the facility designated to receive the 
waste listed on this Manifest. The address 
must be the site address, which may differ 
from the company mailing address. 

Item 10. U.S. EPA ID Number 

Enter the U.S. EPA twelve digit Identifica
tion number of the designated facility iden
tified in item 9. 

Item 11. U.S. DOT Description [Including 
Proper Shipping Na1nc, J/azard Class, and 

ID Number< UN/NAll 

Enter the U.S. DOT Proper Shipping 
Name, Hazard Class, and ID Number <UN/ 
NAl for each waste as identified in 49 CPR 
171through177. 

NOTE: If additional space is needed for 
waste descriptions, enter these additional 
descriplions In item 28 on the Continuation 
Sheet <EPA Form 8700-22AJ. 

Title 40-Protection of Environment 

/lc1n 12. Co11tai111•rs (No. and Type) 

}'~ntrr lhc nun1bcr of containers for t>ac:h 
waste and the appropriate abbreviation 
from Table I (below> for lhe type of con
tainer. 

Table !~Types of Containers 

DM '--Metal drums, barrels, kegs 
DW =Wooden drunls, barrels, kegs 
DF=F'iberboard or plastic drums, barrels, 

kegs 
TP=Tank.s portable 
TT=Cargo tanks <tank trucks> 
TC=Tank ca.rs 
DT=Dump truck 
CY= Cylinders 
CM =Metal boxes, cartons, cases <lncluding 

roll-offs> 
CW=Wooden boxes, cartons, cases 
CF=Fiber or plastic boxes, cartons, cases 
BA= Burlap, cloth. paper or plastic bags 

Item 13. Total Quantitv 

Enter the total quantity of waste de
scribed on each line. 

Ite1n 14. Unit< iVL/Vol.l 

Enter the appropriate abbreviation from 
Table II Cbelow> for the unit of r11easure. 

Table II-Units of Measure 

G=Gallons (liquids only> 
P=Pounds 
T=Tons <2000 lbs> 
Y=CUbic yards 
L=Llters (liquids only> 
K=Kilograms 
M=Metric tons (1000 kgJ 
N =Cubic meters 

Item 15. Special Handling Instructions and 
Additional Information 

Generators may use this space to indicate 
special transportation, treatment, storage. 
or disposal information or Bill of Lading In
formation. States may not require addition
al, new, or different information ln this 
space. For international shipments. genera.
tors must enter In this space the point of de
parture (City and State> ior those ship· 
ments destined for treatment, storage, or 
disposal outside the jurisdiction of the 
United States. 

Item 16. Generator's Certification 

The generator must read, sign (by hand}. 
and date the certification statement. If a 
mode other than highway Is used, the word 
"highway" should be lined out and the ap
propriate mode <rail, water, or air) inserted 
in the space below. If another mode in addi
tion to the highway mode is used, ente1· the 
appropriate addltional mode (e.g., and raill 
in the space below. 

386 

( 
! 

Chapter I-Environmental Protection Agency Part 262, App. 

NO'n:: All or Ltw abov<: inforrnation except 
the liandwriltl'n si~nature required in itern 
16 may lw preprinted. 

'l'RANSPORTERS 

Item 17. Transporter 1 Acknowledgement of 
Receipt of Materials 

Enter the name of the person accepting 
the waste on behalf of the first transporter. 
That person must acknowledge a~ceptance 
of the waste described on the Manifest by 
signing and entering the date of receipt. 

lte11i 18. Tran.sporter 2 Acknowledgement of 
Receipt of Materials 

Enter, II applicable, the natne of the 
person accepting the waste on behalf of the 
second transporter. That person must ac
knowledge acceptance of the waste de
scribed on the r..'Ianifest by signing and en
tering the date of receipt. 

NOTE: International Shipments-Trans· 
porter Responsibilities. 
Exports-Transporters must sign and enter 
the date the waste left the United States in 
item 15 of Form 8700-22. 
Imports-Shipments of hazardous waste 
regulated by RCRA and transported into 
the United States from another country 
must upon entry be accompanied by the 
U.S. EPA Unifonn Hazardous Waste Mani
fest. Transporters who transport hazardous 
waste into the United states from another 
country are responsible for completing the 
Manifest (40 CFR 263.IO(C)(l)). 

Owners and Operators of Treatment, 
Storage, or Disposal Facilities 

/tem 19. Discrepancy Indication Space 

The authorized representative of the des
ignated <or alternate) facility's owner or op
erator must note in this space any signifi
cant discrepancy between the waste de
scribed on the Manifest and the waste actu
ally received at the facility. 

Owners and operators of facilities located 
in unauthorized States (i.e., the U.S. EPA 
administers the hazardous waste manage
ment program> who cannot resolve signifi
cant discrepancies within 15 days of receiv
ing the waste must submit to their Regional 
Administrator (see list below) a letter with 11. · 

copy of the Manifest at issue describing the 

dislTPparw.v and aueinpts to n·C'ondlc it (40 
CI<'H. :.!li4.72 and 2ti5.72>. 

Owners and operators of fa('ilitif"s located 
in authorized Stati'S <i.e., those States that 
have reC'eii.'t'd anthori:t.ation from the U.S. 
EPA to ad1ninister the hazardous waste pro
gram) should contact their State agency for 
iuforn1ation on State Discrepancy Report 
requiren1ents. 

EPA Regional Administrator:; 

Regional Adn1Jnistrator, U.S. EPA Region I, 
J.F. Kennedy Fed. Bldg.. Boston, MA 
02203 

Regional Adn1inistrator, U.S. EPA Region 
II. 26 Federal Plaza, New York, NY 10278 

Regional Administrator, U.S. EPA Region 
III, 6th and Walnut Sts., Philadelphia. PA 
19106 

Regional Administrator, U.S. EPA Region 
IV. 345 Courtland St .. NE., Atlanta, GA 
30365 

Regional Administrator, U.S. EPA Region 
V, 230 S. Dearborn St., Chicago, IL 60604 

Regional Administrator, U.S. EPA Region 
VI, 1201 Elm Street, Dallas, TX 752'10 

Regional Administrator, U.S. EPA Region 
VII, 324 East 11th Street. Kansas City, 
MO 64106 

Regional Administrator. U.S. EPA Regton 
VIII, 1860 Lincoln Street, Denver, CO 
80295 

Regional Administrator, U.S. EPA Region 
IX, 215 Freemont Street, San Francisco, 
CA 94105 

Regional Adn1inlstrator, U.S. EPA Region 
X, 1200 Sixth Avenue. Seattle, WA 98101 

Item 20. Facility Owner or Operator:. 
Certification of Receipt of Hazardous 

Materials Covered by This A!ani/est Eicept 
as Noted in Item 19 

Print or type the name of the person ac
cepting the waste on behalf of the owner or 
operator of the facility. That person must 
acknowledge acceptance of the waste de
scribed on the Manifest by signing and en
tering the date of receipt. 

Items A-K are not required by Federal 
regulatlons for intra· or Interstate transpor
tatlon. However, States may require genera
tors and owners or operators of treatment, 
storage, or di..:iposal facilities to complete 
some or all of items A-K as part of State 
manifest reporting requirements. Genera
tors and owners and operators of treatment. 
storage, or disposal facilities are advised to 
contact State officials for guidance on coin· 
pleting the shaded areas of the Manifest. 
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lNSTlllH:T10Ns -CON'l'1NUAT10N Sn~:ET, U.S. 
EPA PoRM 8700-22A 

Read flll instructions bcfon· C'OJnplt•\ in~ 
tl11s fonu. 

This fo1·In has been d1•si1~ned for use on a 
12-pitch ll'litel typcwrilPr; a firm point pen 
n1ay also be used-.. press down hard 

Thi:; for·n\ n1ust be used as a continuation 
sheet to U.S. EPA Forni 8700-22 if: 

More than two transporters are to be used 
to transport the waste; 
More space is required for the U.S. DOT 
de-.scription and related information in 
Item 11 of U.S. EPA Forni 8700-22. 
Federal regulations r(:quire generators 

and transporters of hazardous wa;;te and 
ov.'Tlers or operators of hazardous waste 
treatment, ~torage, or disposal facilities to 
use the uniform hazardous waste n1anifcst 
<EPA Form 8700-22) n.nd, if necessary, this 
continuation sheet <EPA Fann 8700-22A> 
for both inter- and intrastate transporta
tion. 

GENERATORS 

Item 21. Generator's U.S. EPA ID Nu1nbcr
Manifest Document Nu1nber 

Enter the generator's U.S. EPA twelve 
digit ldentiiicatlon number and the unique 
five digit number assigned to this Manifest 
<e.g., 00001> as it appears in item 1 on the 
first page of the Manifest. 

Item 22. Pa.ge --

Enter the page nwnber oi this Continu
ation Sheet. 

Item 23. Generator's Name 

Enter the generator's name as ft appears 
ln item 3 on the first page of the Manifest. 

Item 24. Transporter -- Co1npan11 Name 

If additional transporters are used to 
transport the waste described on this ?..1anl
fest, enter the company name of each add!· 
tional transporter in the order in which 
they will transport the waste. Enter after 
the word "Transporter" the order of the 
transporter. For example, Transporter 3 
Company Name. Each Continuation Sheet 
will record the names of two additional 
transporters. 

Item 25. U.S. EPA ID Number 

Enter the U.S. EPA twelve digit identifica
tion number of the transporter described In 
item 24. 

Item 26. Transporter -- Company Name 
If additional transporters a.re used to 

transport the waste described on this Mani
fest, enter the company name o! each addi
tional transporter In the order In which 
they will transport the waste. Enter after 

I he word ··Transpo1 ll'r" UH' ordt•r of lhe 
lran~porter. !<'or example, Transporter 1. 
Con1pany Name. E:::ich Continuation Sheet 
will rerord the na1nes of two additional 
transportt'r.s. 

Item 27. U.S. EPA ID Number 

Enter tht• U.S. EPA twelve digit identiiica. 
tion nu1nber of the transporter d~scribed in 
ilem 26. 

Item 28. U.S. DOT Description Including 
Prop(!T Shipping Name, Hazardous Class, 

and ID Number (UN/NA) 

Refer to item 11. 

Ite111 29. Containers <No. and Type) 

Refer to item 12. 

Ite1n 30. Total Quantity 

Refer to item 13. 

Item 31. Unit< Wl/Vol.) 

Refer to item 14. 

Item 32. Special Handling Instructions 

Gene1·ators may use this space to indicate 
special transportation, treatment, storuge, 
or disposal information or Bill of Lading in
formation. States are not authorized to re
quire additional, new. or different informa
tion Jn this space. 

• • • 
TRANSPORTERS 

Item 33. Transporter --Acknowledgement 
of Receipt of Jl.taterials 

Enter the same number of the Transport
er as identified in Item 24. Enter also the 
name of the person accepting the waste on 
behalf of the Transporter <Company Name) 
identified in item 24. That person must ac
knowledge acceptance of the waste de
scribed on the Manifest by signing and en
terlng the date of receipt. 

Item 34. Transporter -- Acknowledgement 
of Receipt of Materials 

Enter the same number as identified in 
item 26. Enter also the name of the person 
accepting the waste on behalf of the Trans
porter (Company Name> identified in Item 
26. That person must acknowledge accept
ance of the waste described on the Manifest 
by signing and entering the date of receipt. 

• 
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§ 263.10 

()w1u•r,.; a11d (>1-wr:1t••fl; ,,f 'I'r<'atirwnt. 
Shlrat:t', 1)r Di!;posal l-'ai:ilitiPs 

llem 35. Di~1~rep1111rv t,idh:ation Space 

i{dt'i' to it1'1\\ 19. 
ltt'JJUi L n are not l"t:quirl'd lly 1''Pder;1l 

n•i,:ui:llions [or intra- or intt>rstate trans1-1or
tatiou. However, States may require gencra
ton; and ownen; or operators of treatment. 
!:ilora..:-e, or dbposal fadlit.ic::; to complete 
son1e or all of il.<.'Illli L R a.:; part of State 
manifest reporting requirclllfllt.'i. Genera
tors and owners and operat.ors of treatment, 
storage, or disposal facilities are ad~·ised to 
contact. State officials for guidance on l'Om

pleting the shaded areas of the rnanifest. 

[49 FR 10501, Liar. 20, l9tl41 
F.Ft"ECTIVE DATE NorF.: Part 262. Appendix, 

beco1nes effective S~ptcrnber 20, 1984., 

PART 263-STANDARDS APPLICABLE 
TO TRANSPORTERS OF HAZARD
OUS WASTE 

Subpart A-Genet!=fl 

Sec. 
263.10 Scope. 
263.11 EPA identificat-ion number. 
263.12 Transfer facility requirernents. 

Subpart D-Cor.iplicnce With the Manife1t 
Sydom and Rocordkeeping 

263.20 The manifest system. 
263.21 Con1pliance with ihe manifest. 
263.22 Recordkeeping. 

S1.1bport C-Ha::r:ardou• Wasta Di1charoes 

263.30 Inunediate action. 
263.31 Discharge clean up. 

AUTHORITY: Sec. 2002(a), 3002, 3003, 3004 
and 3005 of the Solid Waste Disposal Act as 
a.mended by the Resource Conservation and 
Recovery Act of 1976 and as arnended by 
the Quiel Communities Act of 1978, (42 
u.s.c. 6912, 6922, 6923. 6924, 6925). 

SOURCE: 45 PR 33151, t.fay 19, 1980, unless 
otherwise noted. 

Subpo.-t A-General 

§ 263.10 Scope. 

<a> These regulations establish 
standards which apply to persons 
transporting hazardous waste within 
the United States if the transportation 
requires a rnanifest under 40 CFR Part 
262. 

NOTE: The regulations set forth in Parts 
262 and 263 establish the responsibilities of 

Title 40-Protoction of Environment 

i;P1wrators :u1rl tran:1porti:rs of !1a.:.-·ardous 
wa.sh· in the lrnnd\ing. traw;purti.tion, and 
ma11ai,i:l:nH'nt. ol' that. waste. In theM' rcgula· 
lions, EPA has t>.xprt-ssly arlopt.1~1t certain 
rPt_.;Hlalion>i of the llepnrt1nent (if Transpor· 
tatimt (DUTJ i-;ovt:rnini; the transportation 
of llrut.ardous n1aterials. The.Sc regulatiolts 
co11ccn1, arnong other things, labeling, 
n1arkini::-. placarding, using proper contain
ers, and rt,porting discharges. EPA ha:; 1~x· 

pn!~:;ly adoptt>d lhcst: rcgolatioru; in order 
to :mtisfy its statutory obligation to lJromul· 
gate rcgulalioru; which are necessary to pro· 
tect htnnan health and the cnviroun1ent in 
the transportation of ha?..ardous waste. 
EPA's adoption of these DOT regulations 
ensures consisttncy with the n•quirctnents 
or DOT and thus avoids the establislunent 
of duplicative or conflicting requirements 
with respect to these matters. These EPA 
regulations which apply to both interstate 
and intrastate tnmsportatlon of haz<i.rdous 
wru:;te a.re enforceable by EPA. 

DOT has revised Its hazardous materials 
transportation regulations in order to en· 
con1pass the transportation of hazardous 
waste and to regulate intrastate, as well as 
interstate, transportation of hazardous 
waste. Traru;po;:ters of hn.zarclous waste are 
cautioned that DOT's regulations a.re fully 
applicable to their activities and enforcea.l.Jle 
by DOT. These DOT regulations a.re codi
fied in Title 49, Code of Federal Regula· 
lions, Subchapter C. 

EPA and DOT worked tocether to develop 
standards for transport.ers of hazardous 
waste in order to avoid conflicting require· 
ments. Except for transporters of bulk shlp
n1ents of hazardous waste by water, a trans
porter who meets all applicable requlre
n1ents of 49 CFR Parts 171 through 179 and 
the requirements of 40 CFR 263.11 and 
263.31 will be deemed In compliance with 
this part. Regardless of DO T's action, EPA 
retains Its authorlty to enforce these regula· 
lions. 

Cb) These regulations do not apply 
to on-site transportation of hazardous 
waste by generators or by owners or 
operators of permitted hazardous 
waste management facilities. 

Cc) A transporter of hazardous waste 
must also comply with 40 CFR Pn.rt 
262, Standards Applicable to Genera
tors of Hazardous Waste, if he: 

(1) Transports hazardous waste into 
the United States from abroad; or 

<2> Mixes hazardous wastes of differ
ent DOT shipping descriptions by 
placing them into a single container. 

(45 FR 33151, t.1ay 19, 1980, as amended at 
45 PR 86968, Dec. 31, 1980] 
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!l 26:tl 1 El'A ide11tificalion number. 

(a) A lrunspnrl.er n1ust not transport 
ha:t.arduus wastes without having re· 
;'eived n.n gpA identification number 
from the Adn1inlstrator. 

(b) A transporter who has not re
ceived an EPA identification nun1ber 
1nay obtain one by applying to the Ad· 
ministrator using EPA Form 8700-12. 
·upon receiving the request. the Ad
ministrator will assign an EPA identi
fication nun1ber to the transporter. 

§ 263.l:i! Tran11fer focility requirements. 

A transporter who stores n1anifested 
shipments of hazardous waste in con
tainers meeting the requirements of 
§ 262.30 at a transfer facility for a 
period of ten days or less is not subject 
to regulation under Parts 270, 264, and 
265 of this chapter with respect to the 
storage of those wastes. 

[45 FR 86968, Dec. 31, 1980. as amended at 
48 FR 14294, Apr. 1. 1983] 

Subpart B-Compliance V/ith the 
Manifest System atid Recordk&eping 

§ 263.20 The manifest system. 

(a) A transporter inay not accept 
hazardous waste from a generator 
unless it is accompanied by a manifest, 
signed by the generator in accordance 
with the provisions of '!:O CFR Part 
262. 

Cb) Before transporting the hazard
ous waste, the transporter must sign 
and date the manifest acknowledging 
acceptance of the hazardous \Vaste 
from the generator. The transporter 
must return a signed copy to the gen
erator before leaving the generator's 
property. 

(c) The transporter must ensure that 
the manifest accompanies the hazard· 
ous waste. 

(d) A transporter who delivers a haz
ardous waste to another transporter or 
to the designated facility must: 

(1) Obtain the date of delivery and 
the handwritten signature of that 
transporter or of the owner or opera· 
tor of the designated facility on the 
manifest; and 

(2) Retain one copy of the 1nanifest 
in accordance with § 263.22; and 

l3) give tl1<' n'1naining copies of the 
rnanlfest to the accept..ing transporter 
or designated facility. 

(e) 'rhe n:~quire1nents of pa.rai-:-raphs 
Cc). <d) and (f) of this sectinn do not 
apply to water (bulk shipn:1cnt) trans
porters if: 

(ll The hazardous waste is delivered 
by ·water <hulk shipment) to the desig
nated facility; and 

(2) A shipping paper containing all 
the infonnation required on the mani
fest <excluding the EPA identification 
numbers, generator certification, and 
signatures) accompanies the hazard
ous waste; and 

<3) The delivering transporter ob
tains the date of delivery and hand· 
written signature of the owner or op
erator of the designated facility on 
either the manifest or the shipping 
paper; and 

(4) The person delivering the haz
ardous waste to the initial water Cbulk 
shipment) transpotter obtains the 
date of delivery and signature of the 
water (bulk shipmeilt) transporter on 
the manifest and forwards it to the 
designated facility; and 

<5> A copy of the shipping paper or 
manifest is retained by each water 
(bulk shipment) transporter in accord· 
ance v;ith § 263.22. 

(fl For shipments involving rail 
transportation, the requirements of 
paragraphs Cc), Cd) and <e) do not 
apply and the following requirements 
do apply: 

Cl) \Vhen accepting hazardous waste 
from a non-rail transporter, the initial 
rail transporter must: 

<il Sign and date the manifest ac· 
knowledging acceptance of the hazard· 
ous waste; 

<ii) Return a signed copy of the 
manifest to the non-rail transporter; 

<iii) Forward at least three copies of 
the manifest to: 

<A> The next non~rail transporter, if 
any; or, 

(B) The designated facility, if the 
shipment is delivered to that facility 
by rail; or 

(C) The last rail transporter desig
nated to handle the waste in the 
United States; 

Civ) Retain one copy of the manifest 
and rail shipping paper in accordance 
with § 263.22. 
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12) ltail transportt~rs must ensure 
Lhat a ~hipping paper containing all 
the inforrnation required on the 1nani
fest <excluding the EPA identificn.lion 
numbers, generator C'Crtification. and 
signatures> accotnpanics the hazard
ous waste at all ti1ncs. 

NoTE: Intennedie.tc raiJ transporters are 
not required to sign either the manifest or 
shipping paper. 

(3) When delivering hazardous waste 
to the designated facihty, a rail trans
porter must: 

<D Obtain the date of delivery and 
handwritten signature of the owner or 
operator of the designated facility on 
the manifest or the shipping paper (if 
the manifest has not been received by 
the facility); and 

(iD Retain a copy of the manifest or 
signed shipping paper in accctrdance 
with § 263.22. 

(4) When delivering hazardous waste 
to a non-rail transporter a rail trans
porter must: 

(i) Obtain the date of delivery and 
the handwritten signature of the next 
non-rail transporter on the manifest; 
and 

(ii) Retain a copy of the manifest in 
accordance with § 263.22. 

(5) Before accepting hazardous 
waste from a rail transporter, a non
rail transporter must sign and date the 
manifest and provide a copy to the rail 
transporter. 

(g) Transporters who transport haz
ardous waste out of the United States 
must: 

(1) Indicate on the manifest the date 
the hazardous waste left the United 
States; and 

(2) Sign the manifest and retain one 
copy in accordance with § 263.22Cc); 
and 

(3) Return a signed copy of the 
manifest to the generator. 

{45 FR 33151. May 19. 1980, as amended at 
45 FR 86973. Dec. 31, 1980] 

§ 263.21 Compliunce with the manifest, 

(a) The transporter must deliver the 
entire quantity of hazardous waste 
which he has accepted from a genera
tor or a transporter to: 

Cl) The designated facility listed on 
the manifest; or 

Title 40-Protection of Environment 

(2) 'l'he alternate designated facility, 
if the htv.ardnus waste cannot be deliv
ered to the designatf'd facility because 
an en1ergency prevents delivery; or 

CJ) The next designated transporter; 
or 

C4) The place outside the United 
States designated by the generator. 

(b) If the hazardous waste cannot be 
delivered in accordance with para
graph ca> of this section, the trans
porter must contact the generator for 
further directions and must revise the 
manifest according to the generator's 
instructions. 

!:I 263.22 Recordkeeping. 

Ca) A transporter of hazardous waste 
must keep a copy of the manifest 
sil{Iled by the generator, himself, and 
the next designated transporter or the 
owner or operator of the designated 
facility for a period of three years 
from the date the hazardous waste 
was accepted by the initial transport
er. 

(b) For shipments delivered to the 
designated facility by water <bulk 
shipment), each water (bulk shipment> 
transporter must retain a copy of the 
shipping paper containing all the in
formation required in § 263.20Ce)(2) 
for a period of three years from the 
date the hazardous waste was accepted 
by the initial transporter. 

(c) For shipments of hazardous 
waste by rail within the United States: 

(i) The initial rail transporter must 
keep a copy of the manifest and ship
ping paper with all the information re~ 
quired in § 263.20Cf)(2) for a period of 
three years from the date the hazard
ous waste was accepted by the initial 
transporter; and 

CiO The final rail transporter must 
keep a copy of the signed manifest Cor 
the shipping paper if signed by the 
designated facility in lieu of the mani
f estl for a period of three years froip. 
the date the hazardous waste was ac
cepted by the initial transporter. 

NoTE: Jntennedlate rail transporters are 
not required to keep records pursuant to 
these regulations. 

(d) A transporter who transports 
hazardous waste out of the United 
States must keep a copy of the mani
fest indicating that the hazardous 
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waste left I.he United SI ates for a 
period of three years from the date 
the hazardous waste was accepted by 
the initial transporter. 

Ce) The periods of retention referred 
to in this Section are extended auto+ 
matically during the course of any un
resolved enforcement action regarding 
the regulated activity or as requested 
by the Administrator. 

(45 FR 33151, May 19, 1980, a.s amended at 
45 FR 86973, Dec. 31, 19801 

Subpart C-Ha%ardou$ Wa$te 
Di$charge$ 

§ 263.30 Immediate action. 

(a) In the event of a discharge of 
hazardous waste during transporta
tion, the transporter must take appro
priate immediate action to protect 
human health and the environment 
(e.g., notify local authorities, dike the 
discharge area>. 

(b) If a discharge of hazardous was_te 
occurs during transportation and an 
official estate or local government or a 
Federal Agency) acting within the 
scope of his official responsibilities de
termines that immediate removal of 
the waste ls necessary to protect 
human health or the environment, 
that official may authorize the remov
al of the waste by transporters who do 
not have EPA identification numbers 
and without the preparation of a 
manifest. 

Cc) An air, rail, highway, or water 
transporter who has discharged haz
ardous waste must: 

(1) Give notice, if required by 49 
CFR 171.15, to the National Response 
Center CB00-424-8802 or 202-426-2675); 
and 

<2> Report in writing as required by 
49 CFR 171.16 to the Director, Office 
of Hazardous Materials Regulations, 
Materials Transportation Bureau, De
partment of Transportation, Washing
ton, D.C. 20590. 

Cd) A water (bulk shipment) trans
porter who has discharged hazardous 
waste must give the same notice as re
quired by 33 CFR 153.203 for oil and 
hazardous substances. 

§ 2h:>.:H IJisl'.harge clean up. 

A transporter nn1st clean up any 
hazardous waste discharge Lhat occurs 
during transportation or take such 
action as 1nay be required or approved 
by Federal. State, or local officials so 
that the hazardous waste discharge no 
longer presents a hazard to human 
health or the environment. 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL FACILI
TIES 

Subpart A-Gen•ral 

Seo. 
264.1 Purpose, scope and applicability. 
264.2 {Reserved] 
264.3 Relationship to interhn status stand

ards. 
264.4 Imminent hazard action. 

Subpart 8-Gen•ral Facllity Standarda 

264.10 Applicability. 
264.11 Identification number. 
264.12 Required notices. 
264.13 General waste analysis. 
264.14 Security. 
264.15 General inspection requirements. 
264.16 Personnel training. 
264.17 General reguirements for ignitable, 

reactive, or incompatible wastes. 
264.18 Location standards. 

Subpart C-Preparedne11 and Preventlan 

264.30 Applicabllity. 
264.31 Design and operation of facility. 
264.32 Required equipment. 
264.33 Testing and maintenance of equip

ment. 
264.34 Access to communications or alarm 

system. 
264.35 Required aisle space. 
264.36 [Reserved] 
264.3'1 Arrangements with local authori

ties. 

Subpart 0-Contingenc:y Pion and Emorg•ncy 
Procedure a 

264.50 Applicability. 
264.51 Purpose and implementation of con-

tingency plan. 
264.52 Content of contingency plan. 
264.53 Copies of contingency plan. 
264.54 Amendment of contingency plan. 
264.55 Emergency coordinator. 
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81•('. 
261.56 E1nergt~ney procedures. 

Subpart E-Manif•lf Sylf•m, R•,ordkeeping, 
and Reporting 

264.70 Applicability. 
264.71 Use of manifest system. 
264.72 Manifest discrepancies 
264.73 Operating record. 
264.74 Availability, retention, and disposi-

tion of records. 
264.75 Biennial report. 
264.76 Unmanifested waste report. 
264.77 Additional reports. 

Subpart f-Ground-waler Protedion 

264.90 Applicability. 
264.91 Required programs. 
264.92 Ground-water protection standard. 
264.93 Hazardous constituents. 
264.94 Concentration limits. 
264.95 Point of compliance. 
264.96 Compliance period. 
264.97 General ground-water monitoring 

requirements. 
264.98 Detection monitoring program. 
264.99 Compliance monitoring program. 
264.100 Corrective action program. 
264.101-264.109 lReservedl 

Subpart G-Oo1ure and Poat-Clo1ure 

264.110 Applicability. 
264.111 Closure performance standard. 
264.112 Closure plan; amendment of plan. 
264.113 Closure; time allowed for closure. 
264.114 Disposal or decontamination of 

equipment. 
264.115 Certification of closure. 
264.116 [Reserved] 
264.ll'l Post-closure care and use of prop

erty. 
264.118 Post-closure plan; amendment of 

plan. 
264.119 Notice to local land authority. 
264.120 Notice in deed to property. 

Subpart H-Flnandal Regulr11menl1 

264.140 Applicability. 
264.141 Definitions of terms as used in this 

subpart. 
264.142 Cost estimate for closure. 
264.143 Financial assurance for closure. 
264.144 Cost estimate for post-closure care. 
264.145 Financial assurance for post-clo-

sure care. 
264.146 Use of a mechanism for financial 

assurance of both closure and post-clo
sure care. 

264.147 Liability requirements. 
264.148 Incapacity of owners or operators, 

guarantors, or financial Institutions. 
264.149 Use of State-required mechanisms. 
264.150 State assumption of responsibility. 

Title 40-Protection of Environment 

Sec. 
264.151 Wording of the in.strumcnts. 

Subpart 1-UIJ• and Managem•nt of Contain•n 

264.170 Applicability. 
264.171 Condition of conlainers. 
264.172 Compatibility of waste with con-

tainer. 
264.173 Management of containers. 
264.174 Inspections. 
264.175 Containment. 
264.176 Special requirements for Ignitable 

or reactive waste. 
264.177 Special requirements for incompat

ible wastes. 
264.178 Closure. 

Subpart J-Tonk1 

264.190 Applicability. 
264.191 Design of tanks. 
264.192 General operating requirements. 
264.193 [Reserved] 
264.194 Inspections. 
264.195-264.196 (Reserved] 
264.197 Closure. 
264.198 Special requirements for ignJtable 

or reactive waste. 
264.199 Special requirements for incompat

ible wastes. 

Subpart K-Surfa'e lmpoundment1 

264.220 Applicability. 
264.221 Design and operating require· 

men ts. 
264.222 Double-lined surface impowid

ments: Exemption from Subpart F 
ground-water protection requirements. 

264.223-264.225 {Reserved] 
264.226 Monitoring and Inspection. 
264.227 Emergency repairs; contingency 

plans. 
264.228 Closure and post-closure care. 
264.229 Special requirements for ignitable 

or reactive waste. 
264.230 Special requirements for Incompat

ible wastes. 
264.231-264.249 (Reserved] 

Subpart L-Wa1te Pile1 

264.250 Applicability_ 
264.251 Design and operating require

ments. 
264.252 Double-llned piles: Exemption 

from Subpart F ground-water protection 
requirements. 

264.253 Inspection of liners: Exemption 
from Subpart F ground-water protection 
requirements. 

264.254 Monitoring and inspection. 
264.255 (Reserved] 
264.256 Special requirements for ignitable 

or reactive waste. 
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Sec. 
264.257 Special requirements for incompat

ible wastes. 
264.258 Closure and post-closure care. 
264.259-·-264.269 CReservedl 

Subpart M-land Tr-tnaent 

264.270 Applicability. 
264.271 Treatment program. 
264..272 Treatment demonstration. 
264.273 Design and operating require-

ments. 
264.274-264.275 [Reserved] 
264.276 Food-chain crops. 
264.277 [Reserved] 
264.278 Unsaturated zone monitoring. 
264.279 Recordkeeping. 
264.280 Closure and post-closure care. 
264.281 Special requirements for ignitable 

or reactive waste. 
264.282 Special requirements for incompat

ible wastes. 
264.283-264.299 [Reserved] 

Subpart N-landfilll 

264.300 ApplicabUity. 
264.301 Design and operating require

ments. 
264.302 Double-lined landfills: Exemption 

from Subpart F ground-water protection 
requirements. 

264.303 Monitoring and inspection. 
264.304-264.308 [Reserved] 
264.309 Surveying and recordkeeplng. 
264.310 Closure and post-closure care. 
264.311 [Reserved! 
264.312 Speclal requirements for ignitable 

or reactive waste. 
264.313 Special requirements for incompat

ible wastes. 
264.314 Speclal requirements for liquid 

waste. 
264.315 Special requirements for contain

ers. 
264.316 Disposal of small containers of 

hazardous waste In overpacked drums 
<lab packs>. 

264.317-264.339 [Reserved] 

Subpart 0-lndneralora 

264.340 Applicability. 
264.341 Waste analysis. 
264.342 Principal organic hazardous con

stituents <POHCs)_ 
264.343 Performance standards. 
264.344 Hazardous waste incinerator per-

mits. 
264.345 Operating requirements. 
264.346 [Reserved] 
264.347 Monitoring and insPections. 
264.348-264.350 [Reserved] 
264.351 Closure. 
264.352-264.999 [Reserved} 

ArrENDIX 1--RECORDKEEPING INSTRUCTIONS 
APPENDIX 11-111 rRESERVEDI 
APPENDIX lV--COCHitAN'S APPROXIMATION TO 

TUE BEHRENS·FISHER STUDENTS' T-TEST 
APPENDIX V-EXAMPLES OF POTENTIALLY IN· 

COMPATIBLE WASTE 
APPENDIX VI-POLITICAL JURISDICTION:< lN 

WHICH COMPLIANCE WITH § 264.181a) 
MUST BE DEMONSTRATED 

AUTHORI"l'Y: Secs. 1006, 2002(a), 3004 a.ud 
3005 of the Solid Waste Disposal Act as 
amended by the Resource Conservation ant.! 
Recovery Act of 1976, as amended C42 U.S.C. 
6905, 6912Ca). 6924, and 6925), unless other
wise noted. 

SOURCE: 45 FR 33221, May 19, 1980, ur!..:ss 
otherwise noted. 

EDITORIAL NorE: The reporting or record
keeping provisions included in the final rule 
published at 47 FR 32274, July 26, 1982. will 
be submitted for approval to the Office of 
Management and Budget COMB). They are 
not effective until OMB approval has been 
obtained. EPA will publish a notice of the 
effective date of the reporting and record
keeping provisions of this rule after it ob
tains O:MB approval. 

Subpart A-General 

§ 264.1 Purpose, scope and applicability. 

Ca> The purpose of this part is to es
tablish minimum national standards 
which define the acceptable manage
ment cf hazardous waste. 

(b) The standards in this part apply 
to owners and operators of all facili
ties which treat, store. or dispose of 
hazardous waste, except as specifically 
provided otherwise ln this pa.rt or Part 
261 of this chapter. 

(cl The requirements of this part 
apply to a person disposing of hazard
ous waste by means of ocean disposal 
subject to a perm.It issued under the 
Marine Protection, Research, and 
Sanctuaries Act only to the extent 
they are included in a RCRA permit 
by rule granted to such a person under 
Part 270 of this chapter. 

[Comment: These Part 264 regulations do 
apply to the treatmeQt or storage of hazard
ous waste before It Is loaded onto an ocean 
vessel for incineration or disposal at sea.] 

<d> The requirements of this part 
apply to a person disposing of hazaFd· 
ous waste by means of underground 
injection subject to a permit issued 
under an Underground Injection Con-
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trol CUJC) progra1n approved or pro
rnulgated under the Safe Drinking 
Water Act only to the extent they are 
required by § 144.14 of this chapter. 

{Co1nment: Tht':i1~ Part 264 regulations do 
apply to the a!Jovc·grouod treatment or 
storage or hazardous waste before It is In
jected underground.] 

Ce) The requirements of this part 
apply to the owner or operator of a 
POTW which treats, stores, or dis
poses of hazardous waste only to the 
extent they are included in a RCRA 
permit by rule granted to such a 
person under Part 270 of this chapter. 

(f) The requirements of this part do 
not apply to a person who treats, 
stores, or disposes of hazardous waste 
in a State with a RCRA hazardous 
waste program authorized under Sub
part A of Part 271 of this chapter, or 
in a State authorized under Subpart B 
of Part 271 of this chapter for the 
component or components of Phase II 
interim authorization which corre
spond to the person's treatment, stor
age or disposal processes; except that 
this part will apply: 

(1) As stated in paragi-aph Cd) of this 
section, if the authorized State RCRA 
program does not cover disposal of 
hazardous waste by means of under
ground injection: and 

(2) To a person who treats, stores or 
disposes of hazardous waste in a State 
authorized under Subpart A of Part 
271 of this chapter, at a facility which 
was not covered by standards under 
this part when the State obtained au
thorization, and for which EPA pro
mulgates standards under this part 
after the State is authorized. This 
paragraph will only apply until the 
State is authorized to permit such fa
cilities under Subpart A of Part 271 of 
this chapter. 

(g) The requirements of this part do 
not apply to: 

Cl) The owner or operator of a facili
ty permitted, licensed, or registered by 
a State to manage municipal or indus
trial solid waste, if the only hazardous 
waste the facillty treats, stores, or dis
poses of is excluded from regulation 
under this part by § 261.5 of tWs chap
ter; 

C2) The owner or operator of a facill
ty which treats or stores hazardous 
waste, which treatment or storage 

Title 40-Protection of Environment 

n1cets the criteria in § 26l.6<a) of this 
chapter, except to the extent that 
§ 261.G(b> or this chaplt·r provides oth
erwise; 

<3J A generator accun1ulating waste 
on-site in compliance with § 262.34 of 
this chapter; 

< 4) A farmer disposing of waste pes
ticides from his own use in compliance 
with § 262.51 of this chapter; or 

C5) The owner or operator of a total
ly enclosed treatment facility, as de
fined in § 260.10. 

< 6) The owner or operator of an ele
mentary neutralization unit or a 
wastewater treatment unit as defined 
in § 260.10 of this chapter. 

<7> [Reserved] 
(8)Cil Except as provided in para

graph (g)(8)(ii) of this section, a 
person engaged in treatment or con
tainment activities during immediate 
response to any of the following situa
tions: 

<A) A discharge of a hazardous 
waste; 

<B> An imminent and substantial 
threat of a discharge of hazardous 
waste; 

<C> A discharge of a material which, 
when discharged, becomes a hazardous 
waste. 

<ii) An owner or operator of a facili
ty otherwise regulated by this part 
must comply with all applicable re
quirements of Subparts C and D. 

CUD Any person who is covered by 
paragraph (g)(8)(i> of this section and 
who continues or Initiates hazardous 
waste treatment or contairunent activi
ties after the immediate response is 
over is subject to all applicable re
quirements of this part and Parts 
122-124 of this chapter for those ac
tivities. 

<9> A transporter storing manifested 
shipments of hazardous waste in con
tainers meeting the requirements of 40 
CFR 262.30 at a transfer facility for a 
period of ten days or less. 

(10) The addition of absorbent mate
rial to waste in a container <as defined 
in§ 260.10 of this chapter) or the addi
tion of waste to absorbent material in 
a container, provided that these ac
tions occur at the time waste ls first 
placed in the container; and 
I§ 264.11Cbl, 264.111. and 264.172 are 
complied with. 
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(45 l"H 33221, May 19, 1980, as amended at 
45 FR 76075, Nov. 17, 1980; 45 PR 86968, 
Ot!c. 31, 1980; 46 PH 27480. Ma.y 20, 1981; 47 
FH. 8306, Feb. 25. 1982; 47 F'R 32384, July 26, 
1982; 48 l"R 2511, Jan. 19, 1983; 48 FR 14294, 
Apr. l, 19831 

§ 26.f.2 [R..-served] 

§ 264.3 Relationship to interim status 
standards. 

A facility owner or operator who has 
fully complied with the requirements 
for interim status-as defined in sec
tion 3005Ce> of RCRA and regulations" 
under § 270.70 of this chapter-1nust 
comply with the regulations specified 
in Part 265 of this chapter in lieu of 
the regulations in this part, until final 
administrative disposition of his 
permit application is made. 

[Comment: As stated in section 3005<aJ of 
RCRA, after the effective date of regula
tions under that section, i.e., Parts 270 and 
124 of this chapter. the treatment, storage. 
or disposal of hazardous waste ls prohibited 
except in accordance with a permit. Section 
3005Ce) of RCRA provides for the continued 
operation of an existing facility which 
meets certain conditions until final adminis
trative disposition of the owner's or opera
tor's permit application Is made.] 
[45 FR 33221, May 19, 1980, as amended at 
48 FR 14294, Apr. 1, 1983] 

§ 26.f.4 Imminent hazard action. 
Notwithstanding any other provi

sions of these regulations, enforce
ment actions may be brought puru
sant to section 7003 of RCRA. 

Subpart I-General Facility 
Standards 

§ 264.10 Applicability. 
(a) The regulations in this subpart 

apply to owners and operators of all 
hazardous waste facilities, except as 
provided in § 264.l and in paragraph 
<bl of this section. 

(b) Section 264.18(b) applies only to . 
facilities subject to regulation under 
Subparts I through 0 of this part. 

(46 FR 2848, Jan. 12, 1981, as a.mended at 47 
FR 32349, July 26, 19821 

§ 26.f.11 Identification number. 
Every facility owner or optrator 

must apply to EPA for an EPA identi-

fication nun1ber in accordance with 
the EPA notification procedures C45 
FR 12746). 

§ 26·&.12 Uequired notices. 

(a) The owner or operator of a facili
ty that has arranged to receive h~
ardous waste from a foreign source 
n1ust notify the Regional Administra~ 
tor in writing at least four weeks in ad
vance of the date the waste is expect
ed to arrive at the facility. Notice of 
subsequent shipments of the same 
waste from the same foreign source is 
not required. 

(b) The owner or operator of a facili
ty that receives hazardous waste from 
an off-site source <except where the 
owner or operator is also the genera
tor> must inform the generator in 
writing that he has the appropriate 
permit<s) for, and will accept, the 
waste the generator is shipping. The 
owner or operator must keep a copy of 
this written notice as part of the oper
ating record. 

(c) Before transferring ownership or 
operation of a facility during its oper
ating life, or of a disposal facility 
during the post-closure care period, 
the owner or operator must notify the 
new owner or operator in writing of 
the requirements of this part and Part 
270 of this chapter. 

C Comment: An owner's or operator's failure 
to notify the new owner or operator of the 
requirements of this part in no way relleves 
the new owner or operator of his obligation 
to comply with all applicable requirements.] 

[ 4.5 FR 33221, May 19, 1980, as amended at 
48 FR 14294, Apr. 1, 19831 

§ 264.13 General waste analysis. 

(a)(l) Before an owner or operator 
treats, stores, or disposes of any haz
ardous waste, he must obtain a de
tailed chemical and physical analysis 
of a representative sample of the 
waste. At a minimum, this analysis 
must contain all the information 
which must be known to treat, store, 
or dispose of the waste in accordance 
with the requirements of this part or 
with the conditions of a permit issued 
under Part 270 and Part 124 of this 
chapter. 

(2) The analysis may include data 
developed under Part 261 of this chap. 
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Ler, and existing published or docu
mented data on the hazardous waste 
or on hazardous waste generated fro1n 
similar processes. 

[Comment: Por example. the facility's 
records of analyses perforn1ed on the waste 
before the effective date of these regula
tions. or studies conducted on hazardous 
waste generated from processes similar to 
that which generated the waste to be man
aged at the facility. may be included ln the 
data base required to comply with para
graph Ca)(l) of this section. The owner or 
operator of an off-site facility may arrange 
for the generator of the hazardous waste to 
supply part or all of the information re
quired by paragraph Ca)(l) of this section. If 
the generator does not supply the informa
tion, and the owner or operator chooses to 
accept a hazardous waste, the owner or op
erator is responsible for obtaining the infor
mation required to comply with this sec
tion.] 

(3) The analysis must be repeated as 
necessary to ensure that it is accurate 
and up to date. At a minimum, the 
analysis must be repeated: 

<il When the owner or operator is 
notified, or has reason to believe, that 
the process or operation generating 
the hazardous waste has changed; and 

(ii) For off-site facilities, when the 
results of the inspection required in 
paragraph (a)(4) of this section indi
cate that the hazardous waste received 
at the facility does not match the 
waste designated on the accompanying 
manifest or shipping paper. 

(4) The owner or operator of an off
site facility must inspect and, if neces
sary, analyze each hazardous waste 
movement received at the facility to 
determine whether It matches the 
identity of the waste specified on the 
accompanying manifest or shipping 
paper. 

(b) The owner or operator must de
velop and follow a written waste anal
ysis plan which describes the proce
dures which he will carry out to 
comply with paragraph (a} of this sec
tion. He must keep this plan at the fa
cility. At a minimum, the plan must 
specify: 

(1) The parameters for which each 
hazardous waste will be analyzed and 
the rationale for the selection of these 
parameters (i.e., how analysis for 
these parameters will provide suffi
cient information on the waste's prop-
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crties to comply with paragraph (a) of 
this section); 

<2) The test nlethods which will be 
used to test for these parameters; 

<3) The sampling met.hod which will 
be used to obtain a representative 
sample of the waste to be analyzed. A 
representative sample may be ob
tained using either: 

Ci) One of the sampling methods de
scribed in Appendix I of Part 261 of 
this chapter; or 

(ii) An equivalent sampling method. 

{Comn1ent: See § 260.21 of this chapter for 
related discussion.] 

(4) The frequency with which the 
initial analysis of the waste will be re
viewed or repeated to ensure that the 
analysis is accurate and up to date; 
and 

(5) For off-site facilities, the waste 
analyses that hazardous waste genera
tors have agreed to supply. 

<6> Where applicable, the methods 
which will be used to meet the addi
tional waste analysis requirements for 
specific waste management methods 
as specified in § § 264.17 and 264.341. 

(c) For off-site facilities, the waste 
analysis plan required in paragraph 
(b) of this section must also specify 
the procedures which will be used to 
inspect and, if neces.sary, analyze each 
movement of hazardous waste received 
at the facility to ensure that it 
matches the identity of the waste des
ignated on the accompanying manifest 
or shipping paper. At a minimum, the 
plan must describe: 

(1) The procedures which will be 
used to determine the identity of each 
movement of waste managed at the fa
cility; and 

(2) The sampling method which will 
be used to obtain a representative 
sample of the waste to be identified, if 
the identification method includes 
sampling. 
[Comment: Part 270 of this chapter requires 
that the waste analysis plan be submitted 
with Part B of the permit application.] 
(45 FR 33221, May 19, 1980, as amended at 
46 FR 2848, Jan. 12, 1981; 46 FR 7678, Jan. 
23, 1981; 48 FR 14294. Apr. l, 19831 

§ 264.14 Security. 
(a) The owner or operator must pre

vent the unknowing entry, and mini-
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rnize l.hc possibility for the unauthor
ized entry, of p1~rsons or livestock onto 
the active portion of his facility, 
unless he can den1onslrate to the Re
gional Administrator that: 

< 1) Physical contact with the waste, 
structures, or equipment within the 
active portion of the facility will not 
injure unknowing or unauthorized 
persons or livestock which n1ay enter 
the active portion of a facility; and 

C2) Disturbance of the waste or 
equipment, by the unknowing or unau
thorized entry of persons or livestock 
onto the active portion of a facility, 
will not cause a violation of the re
quirements of this part. 

[Comment· Part 270 of this chapter requires 
that an owner or operator who wishes to 
make the demonstration referred to above 
mu.st do so with Part B of the permit appli
cation.] 

Cb) Unless the owner or opP.rator has 
made a successful demonstration 
under paragraphs (a)(l) and (a)(2) of 
this section, a facility must have: 

(1) A 24-hour surveillance system 
(e.g., television monitoring or surveil~ 
lance by guards or facility personneD 
which continuously monitors and con
trols entry onto the active portion of 
the facility; or 

(2)(i) An artificial or natural barrier 
<e.g., a fence in good repair or a fence 
combined with a cliff>. which com
pletely surrounds the active portion of 
the facility; and 

<ii) A means to control entry, at all 
times, through the gates or other en
trances to the active portion of the fa
cility (e.g., an attendant, television 
monitors, locked entrance, or con
trolled roadway access to the facility>. 

[Comment: The requirements of paragraph 
(bl of this section are satisfied H the facility 
or plant within which the active portion is 
located itself has a surveUlance system, or a 
barrier and a means to control entry, which 
complies with the requirements of para
graph Cb)Cl) or (b)(2} of this section.) 

(c) Unless the owner or operator has 
made a successful demonstration 
under paragraphs (a)(l) and (a)(2) of 
this section, a sign with the legend, 
''Danger-Unauthorized Personnel 
Keep Out", must be posted at each en
trance to the active portion of a facili
ty, and at other locations, in sufficient 
numbers to be seen from any ap-

proa.ch to this active portion. The 
lel{end rnust be written in English and 
in any other language predominant in 
the area surrounding the facility (e.g., 
facilities in counties bordering the Ca
nadian province of Quebec must post 
signs in French; facilities in counties 
bordering Mexico must post signs in 
Spanish), and must be legible from a 
distance of at least 25 feet. Existing 
signs \Vith a legend other than 
''Danger-Unauthorized Personnel 
Keep Out" may be used if the legend 
on the sign indicates that only author
ized personnel are allowed to enter the 
active portion, and that entry onto the 
active portion can be dangerous. 

{Commenl:See § 264.117(b) for discussion of 
security requirements at disposal facilities 
during the post-closure care period.] 
(45 FR 33221, May 19, 1980, as amended at 
46 FR 2848, Jan. 12, 1981: 48 FR 14294, Apr. 
1, 1983] 

§ 264.15 General inspection requirementa. 

(a) The owner or operator must in
spect his facility for malfunctions and 
deterioration, operator errors, and dis
charges which may be causing--0r 
may lead to-( 1) release of hazardous 
waste constituents to the environment 
or <2> a threat to human health. The 
owner or operator must conduct these 
inspections often enough to identify 
problems in time to correct them 
before they harm human health or 
the environment. 

(b)(l) The owner or operator must 
develop and follow a written schedule 
for irupecting monitoring equipment, 
safety and emergency equipment, se
curity devices, and operating and 
structural equipment (such as dikes 
and sump pumps) that are important 
to preventing, detecting, or responding 
to environmental or human health 
hazards. 

( 2) He must keep this schedule at 
the facility. 

(3) The schedule must identify the 
types of proble1ns (e.g., malfunctions 
or deterioration> \Vhich are to be 
looked for during the inspection (e.g., 
inoperative sump pump, leaking fit
ting, eroding dike, etc.). 

(4} The frequency of inspection may 
vary for the items on the schedule. 
However, it should be based on the 
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rat.c of possible dcLerioraUon of t.hc 
equipment and the probability of an 
envirorunental or hun1an health inci
dent if the deterioration or malfunc
tion of any operator error goes unde
tected between inspections. Areas sub
ject to spills. such as loading and un
loading: areas, must be inspected daily 
when in use. At a minimuu1, the in
spection schedule must include the 
terms and frequencies called for in 
§§ 264.174. 264.194, 264.226, 264.253, 
264.254, 264.303, and 264.347, where 
applicable. 

[Comment: Part 270 of this chapter requires 
the inspection schedule to be submitted 
with Part B of the permit application. EPA 
will evaluate the schedule along with the 
rest of the application to ensure that it ade
quately protects human health and the en
vironment. As part of this review, EPA may 
modify or amend the schedule as may be 
necessary.} 

(C) The owner or operator must 
remedy any deterioration or malfunc
tion of equipment or structures which 
the inspection reveals on a schedule 
which ensures that the problem does 
not lead to an environmental or 
human health hazard. Where a hazard 
is imminent or has already occurred, 
re1nedial action must be taken immedi
ately. 

(d) The owner or operator must 
record inspections in an inspection log 
or summary. He must keep these 
records for at leru:;t three years from 
the date of inspection. At a minimum. 
these records must include the date 
and Unie of the inspection, the na1ne 
of the inspector, a notation of the ob
servations 1nade, and the date and 
nature of any repairs or other remedi
al actions. 

[45 FR 33221, May 19, 1980, as amended at 
4'1 FR 32350, July 26, 1982; 46 FR 14294, 
Apr. 1, 19831 

§ 264.16 Personnel training. 

(a)( 1) Facility personnel must suc
cessfully complete a program of class
room instruction or on-the-job train
ing that teaches them to perform 
their duties in a way that ensures the 
facility's compliance with the require
ments of this part. The owner or oper
ator must ensure that this program in
cludes all the elements described in 
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the docun\ent rcquirnd under para
graph (d)(3) of lhis st•ction. 

[('01nmcnt: PA.rt 270 of this chapter requires 
that owners and opr.rntors submit with Part 
B of th~ RCRA permit application, an out
line of the training program used (or to be 
used) at the facility and a brief description 
of how the training program is designed to 
meet actual job tasks.} 

(2) This program must, be directed 
by a person trained in hazardous 
waste management procedures, and 
must include instruction which teach
es facility personnel hazardous waste 
management procedures (including 
contingency plan implementation) rel
evant to the positions in which they 
are employed. 

(3) At a minimum, the training pro
gram must be designed to ensure that 
facility personnel are able to respond 
effectively to emergencies by familiar
izing them with emergency · proce
dures, emergency equipment, and 
emergency systems, including, where 
applicable: 

<O Procedures for using, inspecting, 
repairing, and replacing facility emer
gency and monitoring equipment; 

(ii) Key parameters for automatic 
waste feed cut-off systems; 

(iii) Communications or alarm sys
tems; 

Civ) Response to fires or explosions; 
(V) Response to ground-v.:ater con

tamination incidents; and 
(vi) Shutdown of operations. 
(b) Facility personnel must success

fully complete the program required 
in paragraph (a) of this section within 
six months after the effective date of 
these regulations or six months after 
the date of their employment or as
signment to a facility, or to a new posi
tion at a facility, whichever is later. 
Employees hired after the effective 
date of these regulations must not 
work in unsupervised positions until 
they have completed the training re
quirements of paragraph (a) of this 
section. 

(cl Facility personnel must take part 
in an annual review of the initial 
training required in para·graph Ca) of 
this section. 

Cd> The owner or operator must 
maintain the following documents and 
records at the facility: 
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( l) Tlie job title for each position at 
the facility related to hazardous waste 
management. and the nan1e of the en1-
ployee filling each job; 

(2) A written job description for 
each position lfated under paragraph 
(d)(l) of this section. 'This description 
may be consistent in its degree of spec
ificity with descriptions for other simi
lar positions in the same company lo
cation or bargaining unit, but must in
clude the requisite skill, education, or 
other qualifications, and duties of em
ployees assigned to each position; 

C3) A written description of the type 
and amount of both introductory and 
continuing training that will ht: given 
to each person filling a position listed 
under paragraph (d}(l) of this section; 

C4l Records that document that the 
training or job experience required 
under paragraphs Cal, (b), and <c> of 
this section has been given to, and 
completed by, facility personnel. 

<e> Training records on current per
sonnel must be kept until closure of 
the facility; training records on former 
employees must be kept for at least 
three years from the date the employ
ee last worked at the facility. Person· 
nel training records may accompany 
personnel transferred within the same 
company_ 

[45 FR 33221, May 19, 1980, as amended at 
46 FR 2848, Jan. 12, 1981; 48 FR 14294, Apr. 
1, 1983] 

§ 264.17 General requirements for ignita
ble, reactive, or incompatible wastes. 

<a> The owner or operator must take 
precautions to prevent accidental igni· 
tion or reaction of ignitable or reactive 
waste_ This waste must be separated 
and protected from sources of ignition 
or reaction including but not limited 
to: open flames, smoking, cutting and 
welding, hot surfaces, frictional heat, 
sparks <static, electrical, or mechani
cal), spontaneous ignition <e.g., from 
heat-producing chemical reactions), 
and radiant heat. While ignitable or 
reactive waste is being handled, the 
owner or operator must confine smok
ing and open flame to specially desig
nated locations. "No Smoking" signs 
must be conspicuously placed wherev
er there is a hazard from Ignitable or 
reactive waste. · 

(b) Where specifically required by 
other section~ of this part. the owner 
or operator of a facility thnt treats, 
stores or disposes ignitable or reactive 
waste, or n\ixcs incompatible waste or 
incompatible wastes and other materi
als, must take precautions to prevent 
reactons which: 

< 1) Generate extreme heat or pres
sure, fire or explosions, or violent reac
tions; 

(2) Produce uncontrolJed toxic mists, 
fumes, dusts, or gases in sufficient 
quantities to threaten human health 
or the environment; 

(3) Produce uncontrolled flammable 
fumes or gases in sufficient quantities 
to pose a risk of fire or explosions: 

(4) Darnage the structural integrity 
of the device or facility; 

<5> Through other like means 
threaten hwnan health or the envi
ronment. 

Cc) When required to comply with 
paragraph <a) or Cb) of this section, 
the owner or operator must document 
that compliance. This docwnentation 
may be based on references to pub
lished scientific or engineering litera
ture, data from trial tests <e.g., bench 
scale or pilot scale tests), waste analy
ses <as specified in § 264.13), or the re
sults of the treatment of similar 
wastes by similar treatment processes 
and under similar operating condi
tions. 

[46 FR 2848, Jan. 12, 1981) 

§ 264.18 Location 11tandaC"ds. 

(a) Seismic considerations. (1) Por· 
tions of new facilities where treat
ment, storage, or disposal of hazardous 
waste will be conducted must not be 
located within 61 meters (200 feet) of 
a fault which has had displacement in 
Holocene time. 

(2) As used in paragraph <a><l> of 
this section: 

<0 "Fault" means a fracture along 
which rocks on one side have been dis
placed with respect to those on the 
other side. 

(ii) "Displacen1ent" means the rela
.tive movement of any two sides of a 
fault measured in any direction. 

(iii) "Holocene" means the most 
recent epoch of the Quartemacy 
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period, exh~nding fro1n the end of the 
Pleistocene to Ute present. 

(Comment: PrO<'edllrf'S f'or demonstrating 
coinpliance with this standard in Part B of 
the permit applicat.ion arc specified in 
§ 210.14(b)(1ll. Facilities which are located 
in polllical Jurisdictions other than those 
listed in Appendix VI of this part. are as
sumed to be In compliance with this require
menl.l 

Cb) Floodplains. Cl) A facility located 
in a 100-year floodplain must be de
signed, constructed, operated, and 
maintained to prevent washout or any 
hazardous waste by a 100-year flood, 
unless the owner or operator can dem
onstrate to the Regional Administra
tor's satisfaction that: 

(i) Procedures are in effect which 
will cause the waste to be removed 
safely, before flood waters can reach 
the facility, to a location where the 
wastes will not be vulnerable to flood 
waters; or 

(ii) For existing surface Impound
ments, wa.ste piles. land treatment 
units, and landfills, no adverse effects 
on human health or the environment 
will result if washout occurs, consider
ing: 

CA> The volume and physical and 
chemical characteristics of the waste 
in the facility; 

CB> The concentration of hazardous 
constituents that would potentially 
affect surface waters as a result of 
washout; 

<Cl The impact of such concentra
tions on the current or potential uses 
of and water quality standards estab
lished for the affected surface waters; 
and 

CD> The impact of hazardous con
stituents on the sediments of affected 
surface waters or the soils of the 100-
year floodplain that could result from 
washout. 

[Comment: The locatlon where wastes are 
moved must be a. facility which is either per
mitted by EPA under Pa.rt 2'10 of this chap
ter, authorized to manage hazardous waste 
by a State with a hazardous waste manage
ment program authorized under Part 2'11 of 
this cha"pter, or ln interim status under 
Parts 2'10 and 265 of this chapter.] 

C2) M used in paragraph (b){l) of 
this section: 

<ll "100-year floodplain" means any 
land area which is subject to a one 
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percent or greatf'r chance of flooding 
in any given year fron1 any e>ource. 

(ii) "Wasl1out" means the 1novemcnt 
of hazardous waste from the active 
portion of the facility as a result of 
flooding. 

CUD "100-ycar flood" mCans a flood 
that has a one percent chance of being 
equalled or exeeded in any given year. 

[Comment: (1) Requirements pertaining to 
other Federal laws which affect the location 
and permitting of facilities are found in 
§ 2'10.3 of this chapter. For details relative 
to these laws, see EPA's manual for SEA 
<special environmental area) requirements 
for hazardous waste facility permits. 
Through EPA is responsible for complying 
with these requirements, applicants are ad
vised to consider them in planning the loca
tion of a facility to help prevent subsequent 
project delays.] 
[46 FR 2848. Jan. 12, 1981, as amended at 4'1 
FR 32350, July 26, 1982; 48 FR 14294. Apr. 
l, 1983; 48 FR 30115, June 30, 19831 

Subpart C-Preparedneas and 
Prevention 

§ 264.30 Applicability. 
The reguJations in this subpart 

apply to owners and operators of all 
hazardous waste facilities, except as 
§ 264.1 provides otherwise. 

§ 264.31 Design and operation of facility. 
Facilities must be designed, con

structed. maintained, and operated to 
minimize the possibility of a fire, ex
plosion, or any unplanned sudden or 
non-sudden release of hazardous waste 
or hazardous waste constituents to air, 
soil, or surface water which could 
threaten human health or the envi
ronment. 

§ 264.32 Required equipment. 
All facilities must be equipped with 

the following, unless it can be demon
strated to the Regional Administrator 
that none of the hazards posed by 
waste handled at the facility could re
quire a particular kind of equipment 
specified below: 

<al An internal communications or 
alarm system capable of providing im
mediate emergency Instruction <voice 
or signal) to facility personnel; 

(b) A device, such as a telephone 
<immediately available at the scene of 
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operations) or a hand-held two-way 
radio, capable of sun1moning en1ergcn
cy assistance from local police depart.
nients, fire departments, or State or 
local emergency response teams; 

(c) Portable fire extinguishers. fil"e 
control equipment <including special 
extinguishing equipment, such as that 
using foam, inert gas, or dry chemt~ 
cals>. spill control cquip1nent, and de~ 
contamination equipment; and 

Cd) Water at adequate volume and 
pressure to supply water hose streams, 
or foam producing equipment, or auto
matic sprinklers, or water spray sys
tems. 

£CommenL· Part 270 of this chapter rec.iuires 
that an owner or operator who wishes to 
make the demonstration referred to above 
n1ust do so with Part B of the permit appli
cation.] 
(45 FR 33221, May 19, 1980, as amended at 
48 FR 14294, Apr. 1, 19831 

§ 264.33 Testing and maintenance of 
equipment. 

All facility communications or alarm 
systems, fire protection equipment, 
spill control equipment, and decon
tamination equipment, where re
quired, rnust be tested and maintained 
as necessary to assure its proper oper~ 
a ti on in time of emergency. 

§ 264.34 Access to communications or 
alanu system. 

<a> Whenever hazardous waste is 
being poured, mixed, spread, or other
wise handled, all personnel involved in 
the operation must have immediate 
access to an internal alarm or emer
gency communication device, either di
rectly or through visual or voice con
tact with another employee, unless the 
Regional Administrator has ruled that 
such a device is not required under 
§ 264.32. 

(b) If there is ever just one employee 
on the premises while the facility is 
operating, he must have immediate 
access to a device, such as a telephone 
(immediately available at the scene of 
operation> or a hand-held two-way 
radio, capable of su1nmoning external 
e1nergency assistance, unless the Re
gional Administrator has ruled that 
such a device is not required under 
§ 264.32. 

§ 26·1.35 Hequired a.isle space. 

'fhe owner or operator must main
tain aisle space to allow the unob
structed 1novc1nent of personnel, fire 
protection equipn1ent. spill control 
equipmPnt, and decontan1ination 
_equipn1ent to any area of facility oper
ation in an emergency, unless it can be 
demonstrated to the Regional Admin
istrator that aisle space is not needed 
for any of these purposes. · 

{Commenl· Part 270 of this chapter requires 
that an owner or operator who wishes to 
make the demonstration referred to above 
must do so with Part B of the permit appli
cation.] 
[45 FR 33221, May 19, 1980, as amended at 
43 FR 14294, Apr. 1, 19831 

§ 26·1.36 (Reserved] 

§ 264.37 Arrangements with local authori
ties. 

(a) The owner or operator must at
tempt to make the following arrange
ment.s, as appropriate for the type of 
waste handled at his facility and the 
potential need for the services of these 
organizations: 

(1) Arrangements to familiarize 
police, fire departments, and emergen
cy response teams with the layout of 
the facility, properties of hazardous 
waste handled at the facility and asso· 
ciated hazards, places where facility 
personnel would normally be working, 
entrances to and roads inside the facil
ity, and possible evacuation routes; 

(2) Where more than one police and 
fire department might respond to an 
emergency, agreements designating 
primary emergency authority to a spe
cific police and a specific fire depart
ment, and agreements with any others 
to provide support to the primary 
emergency authority; 

C3> Agreements with State emergen
cy response teams, emergency re
sponse contractors, and equipment 
suppliers; and 

(4) Arrangements to familiarize local 
hospitals with the properties of haz
ardous waste handled at the facility 
and the types of injuries or illnesses 
which could result from fires, explo
sions, or releases at the facility. 

(bl Where State or local authorities 
decline to enter into such arrange-
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nl~nts, t.he owner or operator must 
document UH! refusal in the operating 
record. 

Subpart 0-Contingency Plan and 
Emergency Procedure• 

§ 264.50 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 264.l provides otherwise. 

§ 264.51 Purpos-e and implementation of 
contingency plan. 

(a) Each owner or operator must 
have a contingency plan for his facili
ty. The contingency plan must be de
signed to minimize hazards to human 
health or the environment from fires, 
explosions, or any unplanned sudden 
or non-sudden release of hazardous 
waste or hazardous waste constituents 
to air, soil, or surface water. 

Cb) The provisions of the plan must 
be carried out immediately whenever 
there is a fire, explosion, or release of 
hazardous waste or hazardous waste 
constituents which could threaten 
human health or the environment. 

§ 264.62 Content of contingency plan. 

(a) The contingency plan must de
scribe the actions facility personnel 
must take to comply with § § 264,51 
and 264.56 'in response to fires, explo
sions, or any unplanned sudden or 
non-sudden release of hazardous waste 
or hazardous waste constituents to air, 
soil, or surface water at the facility. 

(b) If the owner or operator has al
ready prepared a Spill Prevention, 
Control, and Countermeasures <SPCCl 
Plan in accordance with Part 112 of 
this ch.apter, or Part 1510 of Chapter 
V. or some other emergency or contin
gency plan, he need only amend that 
plan to incorporate hazardous waste 
management provisions that are suffi
cient to comply with the requirements 
of this part. 

Cc) The plan must describe arrange
ments agreed to by local police depart
ments, fire departments, hospitals, 
contractors, and State and local emer
gency response teams to coordinate 
emergency services, pursuant to 
§ 264.37. 
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(d) 'J'he plan rnust list nanu~s. ad
dresses, and phone nun1bers loffice 
and home> of all persons 4ualified to 
act as emergency coordinator <st.•e 
§ 264.55), and this list 1nust be kept up 
to dale. Where n1ore than one person 
is listed, one must be na1ned as pri
mary emergency coordinator and 
others must be listed in the order in 
which they will assu1ne responsibility 
as alternates. For new facilities, this 
information must be supplied to the 
Regional Administrator at the time of 
certification, rather than at the time 
of permit application. 

<e> The plan must include a list of 
all emergency equipment at the facili
ty (such as fire extinguishing systems, 
spill control equipment, communica
tions and alarm systems <internal and 
external>, and decontamination equip
ment). where this equipment is re
quired. This list must be kept up to 
date. In addition, the plan must in
clude the location and a physical de
scription of each item on the list, and 
a brief outline of its capabilities. 

<f) The plan must include an evacua
tion plan for facility personnel where 
there is a possibility that evacuation 
could be necessary. This plan must de
scribe signal<s) to be used to begin eva
cuation, evacuation routes, and alter
"Ilate evacuation routes <in cases where 
the primary routes could be blocked 
by releases of hazardous waste or 
fires). 

[45 FR 33221, May 19, 1960, as amended at 
46 FR 2'1480, May 20, 19611 

§ 264.53 Copies of contingency plan. 

A copy of the contingency plan and 
all revisions to the plan must be: 

(a) Maintained at the facility; and 
(b) Submitted to all local police de

partments, fire departments, hospl- . 
tals, and State and local emergency re
sponse teams that may be called upon 
to provide emergency services. 

{Comment: The contingency plan must be 
submitted to the Regional Admlnlstrator 
with Part B of the permit application under 
Part 270, of this chapter and, after modifi
cation or approval, wlll become a condition 
of any permit issued.l 
(45 FR 33221, May 19. 1980. a.s amended at 
48 FR 30115. June 30, 19631 
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§ 26-t5·1 Amendmt'nl of con I ingency plan. 

The contingt"'ncy plan must be re· 
viewed, and inunediateiy an1ended. if 
necessary, whenever: 

<a) 'rht~ facility permit is revised; 
(b) The plan fails in an emergency; 
(c) The facility changes-in its 

design, construction, operation, main
tenance, or other circumstances~in a 
way that materially increases the po
tential for fires, explosions, or releases 
of hazardous waste or hazardous waste 
constituents, or changes the response 
necessary in an emergency; 

(d) The list of emergency coordina
tors changes; or 

(e) The list of emergency equipment 
changes. 

[Comment: A change In the lists of facility 
emergency coordinators or equipment in the 
contingency plan constitutes a minor modi
fication to the facility permit to which the 
plan is a condition.1 

§ 264.55 Emergency coordinator. 

At all times, there must be at least 
one employee either on the facility 
premises or on call <I.e., available to re
spond to an emergency by reaching 
the facility within a .short period of 
time) with the responsibility for co
ordinating all emergency response 
measures. This emergency coordinator 
must be thoroughly familiar with all 
aspects of the facility's contingency 
plan, all operations and activities at 
the facility, the location and charac
teristics of waste handled, the location 
of all records within the facility, and 
the facility layout. In addition, this 
person mu.st have the authority to 
commit the resources needed to carry 
out the contingency plan. 

(Comment: The emergency coordinator's re
sponsibilities are more fully spelled out in 
§ 264.SO. Applicable responsibilities for the 
emergency coordinator vary, depending on 
factors such a.s type and variety of waste<sl 
handled by the facility. and type and com
plexity of the facility.] 

§ 264.56 Emergency procedures. 

(a) Whenever there is an imminent 
or actual emergency situation, the 
emergency coordinator (or his deslg
nee when the emergency coordinator 
is on call) must immediately: 

<ll Activate internal facility alarms 
or comtnunication systems, where ap-

plicable, to notify all facility person
nel; and 

C2l Nolify appropriate State or local 
agencies with designated response 
roles if their help is needed. 

Cb) Whenever there is a release, fire, 
or explosion, the emergency coordina
tor must immediately identify the 
character, exact source, amount, and 
areal extent of any released materials. 
He may do this by observation or 
review of facility records or manifests, 
and, if necessary, by. chemical analysis. 

<c) Concurrently, the emergency co· 
ordinator must assess possible hazards 
to human health or the envirorunent 
that may result from the release. fire, 
or explosion. This assessment must 
consider both direct and indirect ef
fects of the release, fire. or explosion 
(e.g., the effects of any toxic, irritat
ing, or asphyxiating gases that are 
generated, or the effects of any haz
ardous surface water run-off from 
water or chemical agents used to con~ 
trol fire and heat-induced explosions). 

< d > If the emergency coordinator de
termines that the facility has had a re
lease, fire, or explosion which could 
threaten human health, or the envi
ronment, outside the facility, he must 
report his findings as follows: 

(1) If his assessment indicates that 
evacuation of local areas may be advis
able, he must immediately notify ap* 
propriate local authorities. He must be 
available to help appropriate officials 
decide whether local areas should be 
evacuated; and 

(2) He must inunediately notify 
either the government official desig
nated as the on-scene coordinator for 
that geographical area, <in the appli
cable regional contingency plan under 
Part 1510 of this Title) or the National 
Response Center <using their 24-hour 
toll free number 800/424-8802). The 
report must include: 

<D Name and telephone numbe;r....of 
reporter; 

<ii) Name and address of facility; 
(iii) Time and type of incident <e.g., 

release, fire>; 
<iv) Name and quantity of 

material(s) involved, to the extent 
known; 

(v) The extent of injuries, if any; 
and 
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(Vil The possible haz;ards to liu1nan 
health, or the environment, out.side 
the facility. 

(e) During an emergency. the etner
gency coordinator must take a.II rea
sonable measures necessary to ensure 
that fires, explosions, and releases do 
not occur, recur, or spread to other 
hazardous walite at the facility. These 
mea.sures n1ust include. where applica
ble, stopping processes and operations, 
collecting and containing release 
waste, and removing or isolating con
tainers. 

(fl If the facility stops operations in 
response to a .fire, explosion, or re
lease, the emergency coordinator must 
n1onitor for leaks, pressure buildup, 
gas generation, or ruptures in valves, 
pipes, or other equipment, wherever 
this is appropriate. 

(g) Immediately after an emergency, 
the emergency coordinator must pro
vide for treating, storing, or disposing 
of recovered waste, contaminated soil 
or surface water, or any other material 
that results from a release, fire, or ex
plosion at the facility. 

[CommenL· Unless the owner or operator 
can demonstrate, in accordance with 
§ 261.3(C) or Cd) of this chapter, that the re
covered n~aterial is not a hazardous waste, 
the owner or operator becomes a generator 
of hazardous waste and must manage it in 
accordance with all applicable requirements 
of Parts 262. 263, and 264 of this Chapter.] 

Ch> The emergency coordinator must 
ensure that, in the affected area<s> of 
the facility: 

(1) No waste that may be incompati
ble with the released material ls treat
ed, stored, or disposed of until cleanup 
procedures are completed; and 

(2) All emergency equipment listed 
in the contingency plan is cleaned and 
fit for its intended use before oper
ations are resumed. 

<D The owner or operator must 
notify the Regional Administrator, 
and appropriate State and local au
thorities, that the facility is in compli
ance with paragraph Ch) of this sec
tion before operations are resumed in 
the affected areaCs> of the facility. 

(j) The owner or operator must note 
in the operating record the time, date, 
and details of any incident that re
quires implementing the contingency 
plan. Within 15 days after the incl-
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dent, he must sublnit a written report 
on the incident to l ht' Regional Ad· 
ministrator. The report must include: 

( 1) Na1ne, addre::.s, and telephone 
number of the owner or operator: 

(2) Nan1e, address, and telephone 
number of the facility; 

(3) Date, time, and type of incident 
<e.g., fire, explosionJ; 

(4l Nan1e and quantity of material<s> 
involved; 

C5l The extent of injuries, if any; 
(6) An assessment of actual or poten

tial hazards to human health or the 
environment, where this is applicable; 
and 

c7> Estimated quantity and disposi
tion of recovered material that result
ed from the incident. 

Subpart E-Manifest Systam, 
Recordkeeping, and Reporting 

§ 264.70 Applicability. 

The regulatlons in this subpart 
apply to owners and operators of both 
on-site and off-site facilities, except as 
§ 264.l provides otherwise. Sections 
264.71, 264.72, and 264.76 do not apply 
to O\\'Ilers and operators of on-site fa
cilities that do not receive any hazard
ous waste from off-site sources. 

§ 264.71 Use of manifest system. 

<a> If a facility receives hazardous 
waste accompanied by a manifest, the 
owner or operator, or his agent, must: 

<l> Sign and date each copy of the 
manifest to certify that the hazardous 
waste covered by the manifest was re
ceived; 

(2) Note any significant discrepan
cies in the manifest cas defined in 
§ 264.72<a» on each copy of the mani
fest; 

CCommenL· The Agency does not intend 
that the owner or operator of a facility 
whose procedures under § 264.13<cl include 
waste analysis must perform that analysis 
before signing the manifest and giving it to 
the transporter. Se.ctlon 264.72(b), however, 
requires reporting an unreconciled discrep· 
ancy discovered during later analysis.] 

(3) Immediately give the transporter 
at least one copy of the signed mani
fest; 
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<4l Within 30 days afl<'r the <.Jf•livery, 
s1·nd a copy oft.he 1nanifest to the gen
erator; and 

(5) B.f'tain at the facility a copy of 
each manifest for at least three years 
fro1n tht> date of dl~li\•ery. 

Cb) If a facility rccei\'cs, from a rail 
or water (bulk shipment) transporter, 
hazardous waste which is accotnpanied 
by a shipping paper containing all the 
information required on the manifest 
<excluding the EPA identification 
numbers, generator's certification, and 
signatures), the owner or operator, or 
his agent, must: 

c 1 > Sign and date each copy of the 
manifest or shipping paper Cif the 
manifest has not been received) to cer
tify that the hazardous waste covered 
by the manifest or shipping paper was 
received; 

(2) Note any significant discrepan
cies <as defined in § 264.72Ca)) in the 
manifest or shipping paper (if the 
manifest has not been received) on 
each copy of the manifest or shipping 
paper. 

[CommenL· The Agency does not intend 
that the O\•/ner or operator of a facility 
whose procedures under § 264.lJCc) include 
waste analysis must perform that analysis 
before signing the shipping paper and 
giving it to the transporter. Section 
264.72Cb), however, requires reporting an 
unreconciled discrepancy discovered during 
later analysis.] 

(3) Immediately give the rail or 
water <bulk shiP.ment) transporter at 
least one copy of the manifest or ship
ping paper (if the manifest has not 
been received); 

C4) Within 30 days after the delivery, 
send a copy of the signed and dated 
manifest to the generator; however, if 
the manifest has not been received 
within 30 days after delivery, the 
owner or operator, or his agent, must 
send a copy of the shipping paper 
signed and dated to the generator; and 

[Comment: Section 262.23<cl of this chapter 
requires the generator to send three copies 
of the manifest to the facility when hazard
ous waste is sent by rail or water Cbulk ship
ment).] 

(5) Retain at the facility a copy of 
the manifest and shipping paper (if 
signed in lieu of the manifest at the 
tinle of delivery) for at least three 
years from the date of delivery. 

<c> Whent'VPr a shipn1cnt of hazard
ous was!(• is initiated fro1n a facility, 
the O\\'ll('r or OIJt·ralor of that facility 
rnust cornµJy with the rt'Qllirt•n1c:nts uf 
Part 262 of this chapter. 

[Comment: The provisions of § 262.34 are 
applicable to the on-site accumulaliou of 
J1azardous wastes by generators. Therefore, 
the provisions of § 262.34 only apply to 
owners or operators who aroJ t;hippiug haz
ardous waste which th(;y genprated at that 
facility.] 
[45 F'R 33221. May 19, 1980, as amended at 
45 PR 86970, 86D74. Dec. 31, 1980] 

§ 26.J..72 Manifest discrepancies. 

(a) Manifest discrepancies are differ
ences between the quantity or type of 
hazardous waste designated on the 
n1anifest or shipping paper, and the 
quantity or type of hazardous waste a 
facility actually receives. Significant 
discrepancies in quantity are: (1) For 
bulk waste, variations greater than 10 
percent in weight, and <2> for batch 
waste, any variation in piece count, 
such as a discrepancy of one drun1 in a 
truckload. Significant discrepancies in 
type are obvious differences which can 
be discovered by inspection or waste 
analysis, such as waste solvent substi
tuted for waste acid, or toxic constitu
ents not reported on the manifest or 
shipping paper. 

(b) Upon discovering a significant 
discrepancy, the owner or operator 
must attempt to reconcile the discrep~ 
ancy with the w:;.ste generator or 
transporter <e.g., with telephone con
versations). If the discrepancy is not 
resolved within 15 days after receiving 
the waste, the owner or operator must 
immediately submit to the Regional 
Administrator a letter describing the 
discrepancy and attempts to reconcile 
it, and a copy of the manifest or ship
ping paper at issue. 

§ 26-1.73 Operating record. 

(a) The owner or operator must keep 
a written operating record at his facili
ty. 

(b) The following infonnation must 
be recorded, as it becomes available, 
and maintained in the operating 
record until closure of the t'acility: 

(1) A description and the quantity of 
each hazardous waste received, and 
tile methodCs) and date<s> of its treat+ 
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1111•111, sl-ora~P, or dispo::;a\ al the facili-
1 y a.:.; requirC'ct by Ap1)endix I; 

l2) The locat.inu of <'ach hazardous 
wa.:.;tp within the facility and the quan-
1 il y at e:lch local.ion. :F'or disposal fa
cilili..:-s, the location and quanlily of 
t>ach hazardous waste must be record
ed on a 111aµ or diagram of each cell or 
disposal area_ For all facilities. this in
formalion must include cross-refer
ences lo specHic 1nanifest document 
numbers, if the waste was accon1pa.
nied by a manifest; 

(Comme11t: See § 264.119 for related require-
1ncnt.s.J 

(3) Records and results of waste 
analyses performed as specified in 
§§ 264.13, 264.17, and 264.341; 

<4> Sumn1ary reports and details of 
all incidents that require implement
ing the contingency plan as specified 
in § 264.56(j); 

(5) Records and results of inspec
tions as required by § 264.15(d) cexcept 
these data need be kept only three 
yearsJ; 

<G> Monitoring, testing, or analytical 
data where required by Subpart F and 
§ § 264.226, 264.253, 264.254, 264.276, 
264.278. 264.280, 264.303, 264.309, and 
264.347; 

<7J For off-site facilities, notices to 
generators as specified in § 264.12(b); 
and 

(8) All closure cost estimates under 
§ 264.142, and, for disposal facilities, 
all post-closure cost estilnates under 
§ 264.144. 

[45 FR 33221, May 19, 1980, as amended at 
46 FR 2849. Jan. 12, 1981; 46 FR 7678. Jan. 
23, 1981; 47 1'~ 32350, July 26, 19821 

§ 264.74 Availability, retention, and db1po
sition of records. 

Ca) All records, including plans, re
quired under this part must be fur
nished upon request, and n1ade avail
able at all reasonable times for inspec
tion, by any officer, employee, or rep
resentative of EPA who is duly desig
nated by the Administrator. 

Cb) The retention period for all 
records required under this Part is ex
tended automatically during the 
course of any unresolved enforcement 
action regarding the facility or as re
quested by the Ad1ninistrator. 
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(c) A copy of n'cords of wa."te dispos
al lor-ations and quan1 itiC's undC'r 
§ 264.73(b)(2) niust l>c ~ub1nil.ted to 
t lit~ H.egional Ad1nh1istrator tuid local 
land authority upon closure of the ra
eility. 

§ 26.i.75 Biennial report. 

'rhe owner or operator 1uust prepare 
and sub1nit a single copy of a biennial 
report to the Regional Ad1ninistrator 
by March 1 of each even nun1bered 
~·ear. The biennial report must be sub
mitted on EPA fonn 8700-13B. The 
report must cover facility activities 
during the previous calendar year and 
nlust include: 

(a) The EPA identification number, 
name, and address of the facility; 

(b) The calendar year covered by the 
report; 

Cc) For off-site facilities, the EPA 
identification nu1nber of each hazard
ous waste generator from which the 
facility received a hazardous waste 
during the year; for imported ship
ments, the report must give the name 
and address of the foreign generator; 

Cd) A description and the quantity of 
each hazardous waste the facility re
ceived during the year. For off-site fa
cilities, this information must be listed 
by EPA identification nun1ber of each 
generator; 

(e) The method of treatment, stor
age, or disposal for each hazardous 
waste; 

(f} [Reserved) 
(g) The most recent closure cost esti

mate under § 264.142, and, for disposal 
faciliUes, the most recent post-closure 
cost estilnate under § 264.144; and 

Cb) The certification signed by the 
owner or operator of the facility or his 
authorized representative. 

l45 FR 33221, May 19, 1980, as amended at 
46 FR 2849, Jan. 12, lfl81; 48 FR 3982, Jan. 
28. 19831 

§ 264.76 Unmanifested waste report. 

If a facility accepts for treatment, 
storage, or disposal any hazardous 
waste from an off-site source without 
an accompanying manifest, or without 
an accompanying shipping paper as 
described in § 263.20Ce)(2) of this 
Chapter, and if the waste is not ex
cluded from the manifest requirement 
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by § 2til.5 uf this Chapter, thPn liH' Subport f-Ground-water Protection 
ownt>r or opt'rator 1nu.~1 prcpar£: and 
sub1nit a singh' <'OPY of a n•port to tlte 
lh•gional Achninistrator withi11 fiftc>~'n 
day::; after rt~n·iving the waste. 'rhe u11· 
1nanifested v,rast(' report tnust be sub+ 
n1itted on EPA fonn B700-13B. Such 
report 1nust be de::;ignat.ed ·un1nani
fested Waste Report' and include the 
following inforlnation: 

(a) The EPA identification number, 
name, and address of the facility; 

Cb) The date the facility received the 
waste; 

Cc> The EPA identification number, 
name, and address of the generator 
and the transporter, if available; 

(d) A description and the quantity of 
each unmanifested hazardous waste 
alld facility received; 

(e) The method of treat1nent, stor-
age, or disposal for each hazardous 
waste; 

'(f) The certification signed by the 
o\vner or operator of the facility or his 
authorized representative; and 

(g) A brief explanation of why the 
waste was unmanifested, if known. 

[CommenL· Small quantities of hazardous 
waste are excluded from regulation under 
this Part and do not require a manifest. 
Where a facility receives unn1anifested haz
ardous wastes, the Agency suggests that the 
owner or operator obtain fron1 ea.ch genera· 
tor a certification that the waste qualifies 
for exclusion. Otherwise, the Agency sug
gests that the owner or operator file an un· 
manifested waste report for the hazardous 
waste movement.] 

£45 FR 33221, May 19, 1980, as amended at 
48 FR 3982, Jan. 28, 19831 

~ :l64.77 Additional reports. 

In addition to submitting the bienni
al reports and unmanifested waste re
ports described in§§ 264.75 and 264.76. 
the owner or operator must also 
report to the Regional Administrator: 

(a) Releases, fires, and explosions as 
specified in§ 264.56(j}; 

Cb) Facility closures specified in 
§264.115; and 

(c) As otherwise required by Sub
parts F and K-N. 

(46 FR 2849, Jan. 12. 1981. ns amended at 47 
F'R 32350, July 26, 1982; 48 FR 3982, Jan. 28, 
19831 

Sll(;H{'E: 47 PH :-1:!35lJ, July 26. l!JB2. unlt<SS 
otill•rw1oie noted. 

S 26.i.9u Applicabilil)'. 

(a) Except as provided in paragraph 
lb) of thi.s section, the regulations in 
lhis subpart apply to owners and oper
ators of facilities that treat, store, or 
dispose of hazardous waste in surface 
impoundrnents, waste piles, land treat
n1ent units. or landfills. The owner or 
operator n1ust satisfy the require
ments of this subpart for all wastes <or 
constituents thereof) contained in any 
such waste 1nanagement unit at the fa
cility that receives hazardous waste 
after the effective date of this subpart 
(hereinafter referred to as a "regulat
ed unit"). Any waste or waste constitu
ent n1igrating beyond the \Vaste man
agement area under § 264.95Cb) is as
sumed to originate from a regulated 
unit unless the Regional Administra
tor finds that such waste or waste con
stituent originated from another 
source. 

Cb) The owner or operator is not sub
ject to regulation under this subpart 
if: 

( 1) He is exempted under § 264.1; 
(2) He designs and operates a surface 

in1poundment in compliance with 
§ 264.222, a pile in compliance with 
§ 264.250(c). § 264.252, or § 264.253, or 
a landfill in compliance with § 264.302; 

( 3) The Regional Adn1inistrator 
finds, pursuant to § 264.280(d), that 
the treatment zone of a land treat
ment unit does not contain levels of 
hazardous constituents that are above 
background levels of those constitu
ents by au amount that is statistically 
significant, and if an unsaturated zone 
monitoring program meeting the re
quirements of § 264.278 has not shown 
a statistically significant increase in 
hazardous constituents below the 
treatment zone during the operating 
llfe of the unit. An exemption under 
this paragraph can only relieve an 
owner or operator of responsibility to 
meet the requirements of this subpart 
during the post-closure care period; or 

(4) The Regional Administrator 
finds that there is no potential for mi
gration of liquid from a regulated unit 
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to thr. upµcrrnosl aquift~r during the 
acti~'t! life of the regulated unit Cin· 
eluding the closure period> and the 
post-closure care period specified 
under § 264.117. This dcu1onstration 
1nust be certified by a qualified geolo
gist or geotechnical engineer. In order 
to provide an adequate margin of 
safety in the prediction of potential 
migration of liquid, the owner or oper
ator n1ust base any predictions made 
under this paragraph on assumptions 
that 1naxin1ize the rate of liquid mi
gration. 

(c) The regulations under this sub
part apply during the active life of the 
regulated unit (including the closure 
period). After closure of the regulated 
unit, the regulations in this subpart: 

( 1) Do not apply if all waste. waste 
residues, contaminated contairunent 
system components, and contaminated 
subsoils are removed or decontaminat
ed at closure; 

(2) Apply during the post-closure 
care period under § 264.117 if the 
owner or operator is conducting a de
tection monitoring program under 
§ 264.98; or 

(3l Apply during the compliance 
period under § 264.96 if the owner or 
operator is conducting a compliance 
monitoring program under § 264.99 or 
a corrective action program under 
§ 264.100. 

§ 204.91 Rettuired programs. 

(a) Owners and operators subject to 
this subpart must conduct a monitor
ing and response program as follows: 

(ll Whenever hazardous constitu
ents under § 264.93 from a regulated 
unit are detected at the compliance 
point under § 264.95, the owner or op
erator must institute a compliance 
monitoring program under § 264.99; 

C 2) Whenever the ground-water pro
tection standard under § 264.92 is ex
ceeded, the owner or operator must in
stitute a corrective action program 
under§ 264.100; 

C3) Whenever hazardous constitu
ents under § 264.93 from a regulated 
unit exceed concentration limits under 
§ 264.94 in ground water between the 
compliance point under § 264.95 and 
the downgradient facility property 
boundary, the owner or operator must 
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instilulc a corrective action program 
under§ ::!.64.lUO; or 

( 4) In all other cases. the owner or 
operator nlust institute a dt•tection 
monitoring progra1n undt·r § 264.98. 

(b) The llcgional Ad1ninislrator will 
specify in the facility pertnit the spe
cific elen1ents of the n1onitoring and 
response prograrn. The Regional Ad
ministrator may include one or n1ore 
of the programs identified in para
graph <a> of this section in the facility 
permit as may be necessary to protect 
h111n8.n health and the environment 
and will specify the circurnstances 
under which each of the progran1s will 
be required. In deciding whether to re
quire the owner or operator to be pre
pared to institute a particular pro
gram, the Regional Administrator will 
consider the potential adverse effects 
on human health and the environ
ment that might occur before final ad
ministrative action on a permit modifi
cation application to incorporate such 
a progra1n could be taken. 

§ 264.92 Ground-water protection stand
ard. 

The owner or operator must comply 
with conditions specified in the facili
ty permit that are designed to ensure 
that hazardous constituents under 
§ 264.93 entering the ground water 
from a regulated unit do not exceed 
the concentration limits under § 264.94 
in the uppermost aquifer underlying 
the waste management area beyond 
the point of con1pliance under § 264.95 
during the compliance period under 
§ 264.96. The Reg\onal Administrator 
will establish this ground-water pro
tection standard in the facility permit 
when hazardous constituents have en
tered the ground water from a regulat
ed unit. 

§ 26,1.93 Hazardous constituents. 

<al The Regional Administrator will 
specify in the facility permit the haz
ardous constituents to whlch the 
ground·water protection standard of 
§ 264.92 appUes. Hazardous constitu
ents are constituents identified in Ap
pendix VIII of Part 261 of this chapter 
that have been detected in ground 
water in the uppermost aquifer under
lying a regulated unit and that are 
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n·a.<.;onably t·xpected to bt• in or d<• 
rivl'd fnHn wa:-;te containl'd in a l'(:gu. 
lated unit, unJe:-;s the R<>gional Admin
istrator has C'Xcludf'd the1n undi'r 
paragraph (bl of this SPt·tion. 

Cb) The Rt'(.:ionn.I Ad1ninistrator will 
exclude an Appendix VIII constituent 
from the list of hazardous constituents 
specified in the facility pennit if he 
finds that the constituent is not capa
ble of posing a substantial pre};ent or 
potential hazard to huinan health or 
the environn1ent. In deciding whether 
to grant an exemption, the Regional 
Adn1ini.strator will consider the follo\V
ing: 

( 1) Potential adverse effects on 
ground-water quality, considering: 

(i) The physical and chemical char
acteristics of the waste in the regulat
ed unit, including its potential for n1i· 
gration; 

<ii> The hydrogeological characteris
tics of the facility and surrounding 
land; 

<HD The quantity of ground water 
and the direction of ground-\vater 
flow; 

Civ) The proximity and withdrawal 
rates of ground-water users; 

(v) The current and future uses of 
ground water in the area; 

(Vi) The existing quality of ground 
water, including other source.s of con
tamination and their cumulative 
in1pact on the ground-water quality; 

<vii) The potential for health risks 
caused by human exposure to waste 
constituents; 

(viii> The potential damage to wild
life, crops, vegetation. and physical 
structures caused by exposure to v:aste 
constituents; 

<ix) The persistence and permanence 
of the potential adverse effects; and 

(2) Potential adverse effects on hy
draulically-connected surface ·~rater 
quality, considering: 

(i) The volume and physical and 
chemical characteristics of the waste 
in the regulated unit; 

Ciil The hydrogeological characteris
tics of the facility and surrounding 
land; 

<Iii) The quantity and quality of 
ground water, and the directJon of 
ground-water flow; 

(iv) The patterns of rainfall in the 
region; 

l\') The proxilnity uf llH: rei..:ulatccl 
unit lo surf:.ice watC'r.-.;: 

\\'i> Th(' curn~nt and fut1irt' u:-;('S uf 
surfaee walC'r·s in the an':t. and any 
water quality stanJards establisht•d 
for those :;urfacc waters; 

(vii) The exfating quality of surfaL'C 
watt'r. including other sources of con· 
lamination and the cu1nulative ilnpact 
on surfact:'·water quality; 

(viii) The potential for health risks 
caused by hun1an exposurl~ to \vaste 
constituents; 

<ix) The potential dan1age to wild
life. crops, vegetation. and physical 
structures caused by exposure to waste 
constituents; and 

Cx) The persistence and pennanence 
of the potential adverse effects. 

Cc) In making any determination 
under paragraph (b) of this section 
about the use of ground water in the 
area around the facility, the Regional 
Administrator will consider any identi
fication of underground sources of 
drinking water and exempted aquifers 
made under§ 144.8 of this chapter. 

[47 FR 32350, July 26, 1982, as amended at 
48 FR 14294, Apr. l, 19831 

§ 26.J.94 Concentration limits. 

(a) The Regional Adrninistrator will 
specify in the facility permit concen
tration limits in the ground water for 
hazardous constituents established 
under § 264.93. The concentration of a 
hazardous constituent: 

(1) Must not exceed the backgroW1d 
level of that constituent in the ground 
water at the time that limit is speci
fied in the permit; or 

<2) For any of the constituents listed 
in Table 1, must not exceed the respec
tive value given in that Table if the 
background level of the constituent is 
below the value given in Table 1; or 

(3) Must not exceed an alternate 
limit established by the Regional Ad· 
ministrator under paragraph Cb> of 
this section. 

(b) The Regional Administrator will 
establish an alternate concentration 
limit for a hazardous constituent if he 
finds that the constituent will not 
pose a substantial present or potential 
hazard to human health or the envi
ronment as long as t11e alternate con
centration lin1it is not exceeded. In es· 
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tabJh;hing altt'n1ate ('Oncenlrat.ion 
litnits, I IH' H.egiunal A'hninistrator \\rill 
conliidt•r thu following: factors: 

l l) Potential adverse eff<~cts on 
ground-waler quality, considt•ring: 

TABLE 1--MAXlMUM CONCENTRATION Of CON

STITUENTS rOR GROUND-WATER PROTEC

TION 

Arsenic 
Barium 
Cadmium ... 
Chromium .. 

Conslt!uenl ·1. ~;.;,;;;;;; concentrn 
tton' 

-~- ---··-~-

·- 0.05 
. ····----- "' 1.0 

001 
0.05 
005 
0.002 
0.01 
0.05 

Marcury ... 
Selenium 
Silver .. 
Endrin (l,2,3.4,10, 10-he~achlow-t,7-epo~y-

1.4,4a,5,6,7,0,9a-octn.hydro-1, 4-end<» endo· 
5,B-dimelhano naphthaleno) .... 

Lmdane ( 1,2,3,4.5,6·he~achlorocycloheirana, 
gamma 1wmer) ..................................................... : 

Melhoxychl.:ir (1.t,1-Trichloro-2,2-bis (p-methox· 
ypheri~lathane)..... ·1 

Toir.aphaoo (C,oH,.O... Toohnk<>I c.hi<><in<>_led com 

ph•n•, 67-69 p11c~nl chlorine).... • 
2.4·0 (2,4·Dichloropherio.:yacelic acid) .. 
2.4.5· TP S~vex (2,4,5·Trichlorophenoicypro-

p1oriic acid) .. 

' M~ligrams pet lite1. 

0.0002 

0.004 

01 

0.005 
0.1 

0.01 

(i) The physical and chemical char
acteristics of the waste in the regulat
ed unit, including its potential for mi
gration; 

<ii> The hydrogeological characteris
tics of the facility and surrounding 
land; 

(iii) The quantity of ground water 
and the direction of ground-water 
flow; 

<iv) The proximity and withdrawal 
rates of ground-water users; 

(v) The current and future uses of 
ground water in the area; 

(vi) The existing quality of ground 
water, including other sources of con
tamination and their cumulative 
impact on the ground-water quality; 

<viD The potential for health risks 
caused by human exposure to waste 
constituents; 

<viiD The potenlial damage to wild
life, crops, vegetation, and physical 
structures caused by exposure to waste 
constituents; 

<ix) The persistence and permanence 
of the potential adverse effects; and 

Tille 40-Protection of Environment 

(~.D Poh'ntial a<lvt~rst' rHt'cts on hy-
draulically-C"onnec:ted surf a.ce·wal er 
qualiLY. eonsiderin~: 

(i l 'fhe volun1c n.nd physical and 
chcn1ical characleristics of the wa.ste 
in the regulated unit; 

(ii) The hydrogcologicn.l characteris
Lics of the facility and surrounding 
land; 

OiD The quantity and quality of 
ground water, and the direction of 
ground-water flow; 

<iv) The patterns of rainfall in the 
region; 

(v) The proximity of the regulated 
unit to surface waters; 

(vi) The current and future uses of 
surface waters in the area and any 
water quality standards established 
for those surface waters; 

<viD The existing quality of surface 
water, including other sources of con
tan1ination and the cu1nulative impact 
on surface water quality; 

<viii) The potential for health risks 
caused by human exposure to waste 
constituents; 

(ix) The potential damage to wild
life, crops, vegetation, and physical 
structures caused by exposure to waste 
constituents; and 

(X) The persistence and permanence 
of the potential adverse effects. 

(c) In making any determination 
under paragraph (b) of this section 
about the use of ground water in the 
area around the facility the Regional 
Administrator will consider any identi
fication of underground sources of 
drinking water and exempted aquifers 
made under § 144.8 of this chapter. 

(47 FR 32350, July 26, 1982. as amended at 
48 PR 14294, Apr. l, 1983) 

§ 26.t.95 Point of complionce. 
(a) The Regional Administrator wlll 

specify In the facility pennit the point 
of compliance at which the ground
water protection standard of § 264.92 
applies and at which monitoring must 
be conducted. The point of compliance 
is a vertical surface located at the hy
draulically downgradient limit of the 
waste n1anagement area that extends 
down Into the uppermost aquifer un
derlying the regulated units. 

(b) The waste n1anagement area is 
the limit projected in the horizontal 
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plane of tiH' an•a. un which waste will 
be placC'd rJurin~ t lH' active life of a 
regulated 1111it.. 

( 1) 'fhe wast c n1aIHlgt'llH.'lll area iu
cludt•s horizontal space tak<'ll up by 
uny liner, dike, or other barrier de· 
signed to contain waste in a reb:"ulated 
unit. 

(2) If the facility c-011trdns n1ore than 
one regulated unit, the waste n1anage
ment. area is described by an in1agi
nary line circun1scribing the sl:!veral 
regulated units. 

§ 26-1.96 Compliance period. 
(a) The Regional Administrator will 

specify in the facility permit the com
pliance period during which the 
ground-water protection standard of 
§ 264.92 applies. The compliance 
period is the nu1nber of years equal to 
the active life of the waste manage
ment area <including any waste n1an
agement activity prior to permitting, 
and the closure period.) 

<b> The compliance period begins 
when the owner or operator initiates a 
compliance monitoring program meet
ing the requirements of § 264.99. 

Cc) If the owner or operator is en
gaged in a corrective action program 
at the end of the compliance period 
specified in paragraph (a) of this sec
tion, the compliance period iS ex
tended until the owner or operator can 
demonstrate that the ground-water 
protection standard of § 264.92 has not 
been exceeded for a period of three 
consecutive years. 

§ 26.t.97 General ground-water nionitoring 
requirements. 

The owner or operator must cotnply 
with the following requirements for 
any ground-\vater monitoring program 
developed to satisfy § 264.98, § 264.99, 
or§ 264.100: 

Ca) The ground-water n1onltoring 
system must consist of a sufflclent 
number of wells, installed at appropri
ate locations and depths to yield 
ground-water samples from the upper
most aquifer that: 

< 1) Represent the quality of back
ground water that has not been affect
ed by leakage from a regulated unit; 
and 

(2) Represent the qun1ity of ground 
water passing ~he point of compliance. 

(b} If a faC'ility contains n1on' than 
one re~ulatcli unit, sl·parate ground
water n1011it oring systPtns are not re
quired for t·ach rcgulatt'd unit pro\·id
ed that provisions for san1pling the 
ground watt'r in lht· uppennost aqui
fer \Vill enable detection and 1ncasure-
1nent at the co1nphanC'e point of haz
ardous constituents fro1n the rf'gulat
cd units that have entered the ground 
water in the uppermost aquifer. 

<c> All 1nonitoring wells n1ust be 
cased in a manner that 1naintains the 
integrity of the monitoring-well bore 
hole. This casing nlust be screened or 
perforated and packed with gravel or 
sand, where necessary, to enable col
lection of ground-water samples. The 
annular space (i.e .. the space between 
the bore hole and well casing) above 
the sampling depth must be sealed to 
prevent contamination of samples and 
the ground water. 

<d) The ground-water monitoring 
program must include consistent sam
pling and analysis procedures that are 
designed to ensure monitoring results 
that provide a reliable indication of 
ground~water quality below the waste 
management area. At a minimum the 
program must include procedures and 
techniques for: 

(1) Sample collection; 
C2) Sample preservation and ship-

ment; 
(3) Analytical procedures; and 
(4l Chain of custody control. 
<e> The ground-water monitoring 

program must include sampling and 
analytical n1ethods that are appropri
ate for ground-water sa1npling and 
that accurately ineasure hazardous 
constituents in ground-water samples. 

Cf) The ground-water monitoring 
progra1n must include a determination 
of the ground-water surface elevation 
each time ground water is sampled. 

(g) Where appropriate, the ground
water monitoring progran1 must estab
lish background ground-water quality 
for each of the h~ardous constituents 
or monitoring parameters or constitu
ents specified in the permit. 

(1) In the detection monitoring pro
gram under § 264.98, background 
ground-water quality for a monitoring 
parameter or constituent must be 
based on data from quarterly san1pling 
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of wells upgradicnl. fro1n UH· waslt: 
n1ana1;en1ent an•a for OHl' year. 

{ 21 In I ht' cornplianct: nHHli t oring 
progrrun under § 264.99, background 
ground-water quality for a ha:r,ar<lous 
constituent inusl lie based on data 
fro1n upgradient weils that: 

<iJ I:; available before the permit is 
issued; 

OD Accounts for n1easurement errors 
in sampling and analysis; and 

(iii) Accounts, to the extent feasible, 
for seasonal fluctuations in back
ground ground-water quality if such 
fluctuations are expected to affect the 
concentration of the hazardous con
stituent. 

(3J Background quality tnay be 
based on san1pling of wells that are 
not upgradient frorn the waste man
agement area where: 

(i) Hydrogeologic conditions do not 
allow the ov:ner or operator to deter
mine what wells are upgradient; or 

(ii) Sampling at other wells will pro
vide an indication of background 
ground-water quality that is as repre
sentative or more representative than 
that provided by the upgradient wells. 

(4) In developing the data base used 
to determine a background value for 
each parameter or constituent, the 
owner or operator must take a mini
mum of one sample from each well 
and a rninimum of four samples from 
the entire system used to deter1nine 
background ground-water quality, 
each time the system is sampled. 

<h) The owner or operator must use 
the following statistical procedure in 
determining whether background 
values or concentration limits have 
been exceeded: 

(1) If, in a detection monitoring pro
gram, the level of a constituent at the 
compliance point is to be compared to 
the constituent's background value 
and that background value has a 
sample coefficient of variation less 
than 1.00: 

(i) The owner or operator must take 
at least four portions from a sample at 
each well at the compliance point and 
determine whether the difference be
tween the mean of the constituent at 
each well <using all portions taken) 
and the background value for the con
stituent is significant at the 0.05 level 
using the Cochran's Approximation to 

Title 40-Prolection of Environment 

lll.e Behn'ns-Fishcr St11dPnl's t-tt·st as 
d('Sl'ribf'd in Appendix IV of I.his part. 
If the le.<>t indicates that the difft'r
t>nce is significant. the ownt~r or oµcra
toi· must n•peat thl' sa1ne procedu1·e 
(\vith at le;c;l the sanH' ntunber of por
tions as used in the first test) with a 
fresh san1ple fro1n the· inonitoring 
·well. If this second round of analyses 
indicates that the difference is signifi
cant, the owner or operator must con
clude that a statistically significant 
change has occurred; or 

(ii) 'rhe owner or operator may use 
an equivalent statistical procedure for 
determining whether a statistically 
significant change has occurred. The 
Regional Administrator will specify 
such a procedure in the facility pern1it 
if he finds that the alternative proce
dure reasonably balances the probabil
ity of falsely identifying a non-con
taminating regulated unit and the 
probability of failing to identify a con
taminating regulated unit in a manner ' 
that is comparable to that of the sta
tistical procedure described in para
graph Ch)(l)(il of this section. 

(2) In all other situations in a detec
tion monitoring program and in a com
pliance monitoring program, the 
owner or operator must use a statisti
cal procedure providing reasonable 
confidence that the rnigration of haz
ardous constituents from a regulated 
unit into and through the aquifer will 
be indicated. The Regional Adminis
trator will specify a statistical proce
dure in the facility permit that he 
finds: 

(i) Is appropriate for the distribution 
of the data used to establish back
ground values or concentration limits; 
and 

(ii) Provides a reasonable balance be
tween the probability of falsely identi
fying a non-contaminating regulated 
unit and the probability of failing to 
identify a conta1ninating regulated 
unit. 

~ 264.98 Detection monitoring prog["am. 

An owner or operator required tQ es
tablish a detection inonitoring pro
gram under this subpart must, at a 
minimum, discharge the following re
sponsibilities: 
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(al The ownt'r or OPt'rator n1ust 
n1onitor for indicator l)aran1cLcr:; (C:.g., 

spC'eific conductance, total or~anir 
carbon, or total organic llalot-:enl, 
waste constituents, or reaction prod
ucts that providt• a reliable indication 
of the l)resencc of hazardous constitu
ents in ground water. The Regional 
Administrator \1rill specify t.he paran1-
eters or constituents to be n1onitored 
in the facility pern1it, after consider
ing the following factors: 

{!) The types, quantities, and con
centrations of constituents in wastes 
managed at the regulated unit; 

<2l 'I'he mobility, stability, and per
sistance of waste constit.uents or their 
reaction products in the unsaturated 
zone beneath the waste management 
area; 

C3) The detectability of indicator pa
rameters, waste constituents, and reac
tion products in ground water; and 

(4) The concentrations or values and 
coefficients of variation of proposed 
monitoring parameters or constituents 
in the ground-water background. 

(b) The· owner or operator must in
stall a ground-water monitoring 
system at the compliance point as 
specified under § 264.95. The ground
water monitoring systein must comply 
with § 264.97(a)(2l, <b), and <c>. 

<c) The O\Vner or operator must es
tablish a background value for each 
monitoring parameter or constituent 
specified in the permit pursuant to 
paragraph (a) of this section. The 
permit will specify the background 
values for each parameter or specify 
the procedures to be used to calculate 
the background values. 

(1) The owner or operator must 
comply with § 264.97(g) in developing 
the data base used to determine back
ground values. 

(2) The owner or operator must ex
press background values in a for1n nec
essary for the determination of statis
tically significant increases under 
I 264.9'1'hl. 

< 3) In taking samples used in the de
termination of background values, the 
owner or operator must use a ground
water monitoring system that com
plies with§ 264.97(a)(l), (b), and Cc). 

Cd) 'I'he o\vner or operator must de
termine ground-water quality at each 
monitoring well at the compliance 

point at h•ast. Sl·1ni-annually during 
!lie activt' lift' of a regulall'd unil (in· 
eluding the closure pt·riod) and the 
post-~losurc ct~re pt~riod. 'I'he owner or 
OP<'rator rnu~t express tht~ ground
water quality nt each 1nonitoring well 
in a forrn necessary for the determina
tion of stalistically significant in
creases under§ 264.9701>. 

<el The owner or operator must de
termine the ground-water flow rate 
and direction in the uppermost aquifer 
at least annually. 

(fl The owner or operator must use 
procedures and methods for sampling 
and analysis that meet the require
ments of § 264.97 Cd) and (e). 

(g) The owner or op.erator must de
termine whether there is a statistical
ly significant increase over back
ground values for any parameter or 
constituent specified in the permit 
pursuant to paragraph (a) of this sec
tion each tin1e he determines ground
water quality at the compliance point 
under paragraph (d) of this section. 

(1) In determining whether a statis
tically significant increase has oc
curred, the owner or operator must 
compare the ground-\\'ater quality at 
each monitoring well at the compli
ance point for each parameter or con~ 
stituent to the background value for 
that parameter or constituent, accord
ing to the statistical procedure speci
fied in the pennit under § 264.97<h). 

(2) 'I'he o\vner or operator must de
termine whether there has been a sta
tistically significant increase at each 
monitoring well at the compliance 
point within a reasonable tin1e period 
after coinpletion of sampling. The Re
gional Administrator will specify that 
time period in the facility permit, 
after considering the complexity of 
the statistical test and the availability 
of laboratory facilities to perform the 
analysis of ground-water samples. 

Ch) If the o\vner or operator deter
mines, pursuant to paragraph (g) of 
this section. that there is a statistical
ly significant increase for parameters 
or constituents specified pursuant to 
paragraph (a) of this section at any 
monitoring well at the con1pliance 
point, he mu:o;t; 

(1) Notify the Regional Administra
tor of this finding in writing within 
seven days. The notification n1ust indi-
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catc what para1nct~~rs or conslituent.s 
have ::;hown stalisiically significant in
creases; 

Cl) Inuncdiately ~arnple the ground 
water in all n1011itoring wells and de
t.ernlinc the concentration of all con
stituents identified in Appendix VIII 
of Part 261 of this chapter that are 
present in ground water; 

(3) E::;tablish a background value for 
each Appendix VIII constituent that 
has been found at the compliance 
point under paragraph (h)(2> of this 
section, as follows: 

(i) The owner or operator must 
comply with § 264.97(g) in developing 
the data base used to detennine back
ground values; 

<ii> The owner or operator must ex
press background values in a form nec
essary for the determination of statis
tically significant increases under 
§ 264.97(hl; and 

<UO In taking samples used in the 
determination of background values, 
the owner or operator must use a 
ground-water monitoring system that 
complies with § 264.9'1(a)(l), (b), and 
Cc>; 

(4) \Vithin 90 days, submit to the Re
gional Administrator an application 
for a permit modification to establish 
a compliance 1nonitoring program 
meeting the requirements of § 264.99. 
The application must include the fol
lowing infor1nation: 

(i) An identification of the concen
tration of any Appendix VIII constitu
ents found in the ground water at 
each monitoring well at the compli
ance point; 

<ii> Any proposed changes to the 
ground-water monitoring system at 
the facility necessary to meet the re
quirements of § 264.99; 

<iii> Any proposed changes to the 
monitoring frequency, sampling and 
analysis procedures or methods, or sta
tistical procedures used at the facility 
necessary to meet the requirements of 
§ 264.99; 

Ov> For each hazardous constituent 
found at the compliance point, a pro
posed concentration lhnit under 
§ 264.94Ca)(l) or (21, or a notice c;f 
intent to :seek a variance under 
§ 264.94(b); and 

(5) Within 180 days, submit to the 
Regional Adn1inistrator: 

Title 40-Protection of Environment 

Cil All data ncces~;ary to justify any 
variance sought under § 264.94< b); aod 

(ii) An enginePring feasibility plan 
for a correclive action progra1n neces
sary to n1cet the reQuiren1ents of 
§ 264.100, unless: 

(A) All hazardous constituents iden
tified under paragraph (h)(2) of this 
section are listed in Table 1 of § 264.94 
and their concentrations do not 
exceed the respective values given in 
that Table; or 

(Bl The owner or operator has 
sought a variance under § 264.94(b) for 
every hazardous constituent identified 
under paragraph (h}(2) of this section. 

(i) If the owner or operator deter
mines, pursuant to paragraph (g) of 
this section, that there is a statistical· 
ly significant increase of parameters 
or consilutents specified pursuant to 
paragraph <a> of this section at any 
monitoring well at the compliance 
point, he may demonstrate that a 
source other than a regulated unit 
caused the increase or that the in· 
crease resulted from error in sampling, 
analysis, or evaluation. While the 
owner or operator may make a demon
stration under this paragraph in addi
tion to, or in lieu of, submitting a 
permit modification application under 
paragraph (h)(4} of this section, he is 
not relieved of the requirement to 
submit a permit modification applica
tion within the time specified in para
graph Ch)(4) of this section unless the 
demonstration made under this para
graph successfully shows that a source 
other than a regulated unit caused the 
increase or that the increase resulted 
frotn error In sainpling, analysis, or 
evaluation. In making a demonstration 
under this paragraph, the owner or 
operator must: 

(1) Notify the Regional Administra
tor in writing within seven days of de
termining a statistically significant in
crease at the compliance point that he 
intends to make a demonstration 
under this paragraph; 

(2) Within 90 days, submit a report 
to the Regional Administrator which 
demonstrates that a source other than 
a regulated unit caused the increase, 
or that the increase resulted fro1n 
error ln sampling, analysis, or evalua
tion; 
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(3l WiLhin 90 days, sub1nit lo tlv~ Re
g"ional Adtninistrat.or an application 
for a pcnuil 1nodification lo tnakP. any 
appropriate changt:s lo th1~ detet·tion 
n1onitoring progratn at the facility; 
and 

(4) Continue to 1nonitor in accord
ance \\'ilh the deteclion monitoring 
progran1 established under this sec
tion. 

lj) If the owner or operator deter
mines that the detection monitoring 
program no longer satisfies the re
quiren:ients of this section, he must, 
within 90 days, submit an application 
for a permit 1nodification to 1nake any 
appropriate changes to the program. 

(k) The owner or operator must 
assure that n1onitoring and corrective 
action measures necessary to achieve 
compliance with the ground-water pro
tection standard under § 264.92 are 
taken during the term of the permit. 

§ 264.99 Complianct! monitoring progranl. 

An owner or operator required to es
tablish a compliance monitoring pro
gram under this subpart must, at a 
rninimu1n, discharge the following re
sponsibilities: 

ca> The owner or operator must 
monitor the ground water to deter
mine whether regulated units are in 
compliance with the ground-water pro
tection standard under § 264.92. The 
Regional Administrator will specify 
the ground-water protection standard 
in the facility permit, including: 

(1) A list of the hazardous constitu
ents identified under § 264.93; 

(2) Concentration limits under 
§ 264.94 for each of those hazardous 
constituents; 

(3) The compliance point under 
§ 264.95; and 

(4) The compliance period under 
§ 264.96. 

Cb> The owner or operator must in
stall a ground-water monitoring 
system at the compliance point as 
specified under § 264.95. The ground
water inonitoring system must comply 
with § 264.97(a)(2), Cb}, and (c). 

Cc) Where a concentration limit es
tablished under paragraph (a)(2) of 
this section is based on background 
ground-water guality, the Regional 
Administrator Will specify the concen
tration limit in the permit as follo\vs: 

(1) If llH'rt· i:; a high tcn1poral corrt'
lation bt·tWcl'll 11p~T<Hii1·nl and con1pli
nnce point conc(·ntralious of the haz
ardous con:;titutents, the owner or op
erator may establish the concentra
tion lin1it through san1pllng at upgra
dient wells each tin1e J.{round water is 
san1pll'd at ·the eo1nplin.nce point. The 
Regional Adn1inistrator will specify 
the procedures used for detennining 
the concentration limit in this 1nanner 
in the pern1it. Iu all other cases, the 
concentration limit will be the mean 
of the pooled data on the concentra
tion of the hazardous constituent. 

(2) If a hazardous constituent is 
identified on Table 1 under § 264.94 
and the difference between the respec
tive concentration limit in Table 1 and 
the background value of that constitu
ent under § 264.97(g) is not statistical
ly significant, the owner or operator 
must use the background value of the 
constituent as the concentration limit. 
In determining whether this differ
ence is statistically significant, the 
owner or operator must use a statisti
cal procedure providing reasonable 
confidence that a real difference will 
be indicated. The statistical procedure 
must: 

(i) Be appropriate for the distribu
tion of the data used to establish back
ground values; and 

CiD Provide a reasonable balance be
tween the probability of fals_ely identi
fying a significant difference and the 
probability of failing to identify a sig
nificant difference. 

(3) The owner or operator must: 
Ci> Comply with § 264,9'7(g) in devel

oping the data base used to determine 
background values; 

(ii) Express background values in a 
form necessary for the determination 
of statistically significant increases 
under§ 264.9'7Chl; and 

(iii) Use a ground-\Vater monitoring 
system that complies with 
§ 264.97Cal(l), Cb), and Cc>. 

(d) The owner or operator must de
termine the concentration of hazard
ous constituents in ground water at 
each monitoring well at the compli
ance point at least quarterly during 
the compliance period. The owner or 
operator must express the concentra
tion at each monitoring well in a form 
necessary for the determination of sta-
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tbt.ically significant incrPa.:ws 11ndt•r 
§ 2G4.97(h). 

(t') 'The own1•r or operator nn1sL de" 
tern1ine the grouud-water flow rate 
and direction iu the uppt•nnost a.quifer 
at least annually. 

<f> The owner or operator must ana
lyze samples from all 1nonitoring wells 
at the con1pliance point for all con
stituents contained in Appendix VIII 
of Part 261 of this chapter at least an
nually to determine whether addition
al hazardous constituents are present 
in the uppermost aquifer. If the owner 
or operator finds Appendix VIII con
stituents in the ground water that are 
not identified in the permit as hazard
ous constituents, the owner or opera
tor must report the concentrations of 
these additional constituents to the 
Regional Administrator within seven 
days after completion of the analysis. 

{g) The owner or operator must use 
procedures and methods for sampling 
and analysis that meet the require
ments of§ 264.97Cd) and (e). 

(h) The owner or operator must de
termine whether there is a statistic;:al
Iy significant increase over the concen
tration limits for any hazardous con
stituents specified in the permit pursu
ant to paragraph Ca) of this section 
each time he determines the concen
tration of hazardous constituents in 
ground· water at the compliance point. 

(1) In determining whether a statis
tically significant increase has oc
curred, the owner or operator must 
compare the ground-water quality at 
each monitoring well at the compli
ance point for each hazardous constit
uent to the concentration limit for 
that constituent according to the sta
tistical procedures specified in the 
permit under § 264.97(h). 

(2) The owner or operator must de
termine whether there has been a sta
tistically significant increase at each 
1nonitoring well at the compliance 
point, within a reasonable time period 
after completion of sampling. The Re
gional Administrator will specify that 
time period in the facility permit, 
after considering the complexity of 
the statistical test and the availability 
of laboratory facilities to perform the 
analysi:; of ground-water samples. 

(j) If the owner or operator deter
mines, pursuant to paragraph Ch) of 

Title 40-Protection of Environment 

this seclion, that the ground-water 
protection standard is being exceeded 
al any rnonitoring well at the point of 
con1lJlian<:e, he must: 

( 1) Notify the Regional Ad1ninistra.
tor of this finding in writing within 
seven days. The notification must indi
cate what concentration Hmits have 
been exceeded. 

<2) Submit to the Regional Adminis
trator an application for a permit 
modification to establish a corrective 
action program meeting the require
ments of § 264.100 within 180 days, or 
within 90 days if an engineering feasi
bility study has been previously sub
mitted to the Regional Administrator 
under § 264.98(h)(5). The application 
must at a minimum include the follow
ing information: 

(i) A detailed description of correc
tive actions that will achieve compli
ance with the ground-water protection 
standard specified in the permit under 
paragraph (a) of this section; and 

(ii) A plan for a ground-water moni
toring program that will demonstrate 
the effectiveness of the corrective 
action. Such a ground-water monitor
ing program may be based on a com
pliance monitoring program developed 
to meet the requirements of this sec
tion. 

(j) If the owner or operator deter
mines, pursuant to paragraph <hl of 
this section, that the ground-water 
protection standard is being exceeded 
at any monitoring well at the point of 
compliance, he may demonstrate that 
a source other than a regulated unit 
caused the increase or that the in
crease resulted from error in sampling, 
analysis or evaluation. While the 
owner or operator may make a demon
stration under this paragraph in addi· 
Uon to, or in lieu of, submitting a 
permit modification application under 
paragraph (1)(2) of this section, he ts 
not relieved of the requirement to 
submit a permit modification appUca
Uon within the time specified in para
grnph (1)(2) of this section unless the 
demonstration made under this para~ 
graph successfully shows that a source 
other than a regulated unit caused the 
increase or that the increase resulted 
from error In sampling, analysis, or 
evaluation. In making a demonstration 
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llrld1•r this paragraph. the owner or 
operator 1nust: 

(1) Notify the Hegionnl Adrninist.ra
tor in writing" within seven days that 
he inl-l'JHis lo 1nake a detnonstrat.ion 
under Lhis paragraph; 

(2) Within 90 days, submit a report 
to the Regional Ad1ninistrator \Vhich 
de1nonstrates that a source other than 
a regulated unit caused the standard 
to be exceeded or that the apparent 
noncompliance with the standards re
sulted from error in sampling, analy· 
sis, or evaluation; 

(3) Within 90 days, sub1nit to the Re
gional Administrator an application 
for a permit modification to make any 
appropriate changes to the compliance 
n1onitoring progratn at the facility; 
and 

(4) Continue to monitor in accord 
with the compliance inonitoring pro
gran1 established under this section. 

(k) If the ov./ner or operator deter
mines that the compliance monitoring 
program no longer satisfies the re
quirements of this section, he must, 
within 90 days, submit an application 
for a permit modification to make any 
appropriate changes to the program. 

CD The owner or operator must 
assure that monitoring and corrective 
action measures necessary to achieve 
compliance with the ground-water pro
tection standard under § 264.92 are 
taken during the term of the permit. 

§ 264.IOO Corrective action program. 

An owner or operator required to es
tablish a corrective action program 
under this subpart must. at a mini
mum, discharge the following respon
sibilities: 

{a) The owner or operator must take 
corrective action to ensure that regu
lated units are in co1npllance with the 
ground-water protection standard 
under § 264.92. The Regional Adminis
trator will specify the ground-water 
protection standard in the facility 
permit, including: 

<l> A list of the hazardous constitu
ents identified under § 264.93; 

(2) Concentration limits under 
§ 264.94 for each of those hazardous 
constituents; 

(3) The compliance point under 
§ 264.95; and 

(4) 'The coinplianee P<'riod undt'I" 
§ 264.96. 

(b) 'l~he ownt>r or operator n1ust in1-
ple1nent a corrective aetion prograni 
that prevents hazardous constituents 
fro1n exceeding their respective con
centration lhnits at the compliance 
point by removing the hazardous 
waste constituents or treating them in 
place. The permit will specify the spe
cific measures that will be taken. 

Cc) The owner or operator must 
begin corrective action within a rea
sonable ti1nc period aft.er the ground
water protection standard is exceeded. 
The Regional Administrator will speci
fy that time period in the facility 
permit. If a facility permit includes a 
corrective action program in addition 
to a con1pliance monitoring program, 
the permit will specify when the cor
rective action will begin and such a re
quirement will operate in lieu of 
§ 264.99(i)(2). 

(d) In conjunction with a corrective 
action program, the owner or operator 
must establish and implement a 
ground-water monitoring program to 
demonstrate the effectiveness of the 
corrective action program. Such a 
monitoring program may be based on 
the requirements for a compliance 
monitoring program under § 264.99 
and must be as effective as that pro
gram in detennining com[lliance with 
the ground-water protection standard 
under § 264.92 and in determining the 
success of a corrective action program 
under paragraph Ce) of this section, 
where appropriate. 

<e> In addition to the other require
ments of this section, the owner or op
erator must conduct a corrective 
action program to ren1ove or treat in 
place any hazardous constituents 
under § 264.93 that exceed concentra
tion limits under § 264.94 in ground 
water bet\veen the compliance point 
under § 264.95 and the downgradient 
facility property boundary. The 
permit will specify the measures to be 
taken. 

(1) Corrective action measures under 
this paragraph must be initiated and 
completed tvithin a reasOnable period 
of time considering the extent of con
tamination. 

<2> Corrective action measlires under 
this paragraph may be terminated 

419 



§ 264.110 

ouee t ht' conr1'nlral.in11 of haznrdous 
const.ilucnts 11nd1~r § 264.93 i.s reduced 
lo h•vcls below uu~ir respective concen
tration lilnits under § 264.94. 

Cf> 'l'hc owner or operator 1nust con
tinue corrective action 1ncasures 
during the cornpliauce period to the 
extent necessary lo ensure that the 
ground-water proteclion standard is 
not exceeded. If the owner or operator 
is conducting corrective action at the 
end of the compliance period, he 1nust 
continue that corrective action for as 
long as necessary to achieve compli
ance with the ground-water protection 
standard. The owner or operator may 
terminate corrective action measures 
taken beyond the period equal to the 
active life of the waste management 
area (including the closure period> if 
he can demonstrate, based on data 
from the ground-water monitoring 
program under paragraph (d) of this 
section, that the ground-water protec
tion standard of § 264.92 has not been 
exceeded for a period of three consec
utive years. 

(g) The owner or operator must 
report in writing to the Regional Ad
ministrator on the effectiveness of the 
corrective action program. The owner 
or operator must submit these reports 
semi-annually. 

<h> If the owner or operator deter
mines that the corrective action pro
gram no longer satisfies the require
ments of this section, he must, within 
90 days, submit an application for a 
permit modification to make any ap
propriate changes to the program. 

§§ 264.101-264..109 [Reserved] 

Subpart G-Closure and Post-Closure 

SOURCE'. 46 FR 2849, Jan. 12, 1981. unless 
otherwise noted. 

§ 264.110 Applicability. 
Except as § 264.l provides otherwise: 
Ca> Sections 264.111-264.115 <which 

concern closure> apply to the owners 
and operators of all hazardous waste 
management faciilties; and 

Cb) Sections 264.117-264.120 <which 
concern post-closure care) apply to the 
owners and operators of: 

cl> All hazardous waste disposal fa
cilities; and 

Title 40-Protection of Environn1ent 

<2l Piles, and :-;urh-i.cl' ilnpound1ncnt.~ 
f1·01u which the owner or opt:rator in· 
t.l'llds to rernove Lile wastes at closure, 
to the extent that these sections are 
1nadc applicable to such facilities in 
§ § 264.228 aud 264.258. 

f46 F'H. 2849, Jan. 12, 1981. as amended at 47 
l·'R 32356, July 26, 19821 

§ 26-1.111 Closure performance standard. 

The owner or operator must close 
the facility in a manner that: 

<al Minimizes the need for further 
maintenance, and 

(b) Controls, minin1izes or elimi
nates, to the extent necessary to pre
vent threats to human health and the 
environment, post-closure escape of 
hazardous waste, hazardous waste con
stituents, leachate, cont~minated rain
fall, or waste decomposition products 
to the ground or surface waters or to 
the atmosphere. 

§ 264.112 Closure plan; amendment of 
plan. 

(a) The owner or operator of a haz
ardous waste management facility 
must have a written closure plan. The 
plan must be submitted with the 
permit application, in accordance with 
§ 270.14<bl<l3) of this chapter, and ap
proved by the Regional Administrator 
as part of the permit is~uance proceed
ing under Part 124 of this chapter. In 
accordance with § 122.29 of this chap
ter, the approved closure plan will 
become a condition of any RCRA 
permit. The Regional Administrator's 
decision must assure that that ap
proved closure plan is consistent with 
§§ 264.111, 264.113, 264.114, 264.115, 
and the applicable requirements of 
§§ 264.178, 264.197, 264.228. 264.258, 
264.280, 264.310, and 264.351. A copy 
of the approved plan and all revisions 
to the plan must be kept at the facility 
until closure Is completed and certified 
in accordance with § 264.115. The plan 
must identify steps necessary to com
pletely or partially close the facility at 
any point during its intended operat
ing life and to completely close the fa
cility at the end of its intended operat
ing life. The closure plan must in
clude, at least: 

<1> A description of how and when 
the facility will be partially closed, if 
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applicallle. and finally closed. The de· 
script.ion nn1st idt'lllify the inaxin1un1 
l'Xt.Pnl of the oµerntion wllich will be 
unclosed during the life.of thf> facility, 
and how the rPquiren1ents of 
§§ 264.111, 2H4.113, 264.114. 264.115, 
and the applicable closure require
ments of §§ 264.178, 264.197, 264.228, 
2H4.258, 264.280, 264.310, and 264.351 
will be met; 

(2) An estimate of the maximun1 in: 
vcntory of wastes in storage and in 
treatment at any time during the life 
of the facility. (Any change in this es
timate is a 1ninor modification under 
§ 270.42); 

<3) A description of the steps needed 
to decontaminate facility equipment 
during closure; and 

(4) An esthnate of the expected year 
of closure and a schedule for final clo
sure. The schedule must include, at a 
minimum, the total tirne required to 
close the facility and the time required 
for intervening closure activities which 
will allow tracking of the progress of 
closure. (For example, in the case of a 
landfill, estimates of the time required 
to treat and dispose of all waste inven
tory and of the time required to place 
a final cover must be included.> 

(b) The owner or operator may 
amend his closure plan at any time 
during the active life of the facility. 
<The active life of the facility is that 
period during which wastes are peri· 
odically received.) The owner or opera· 
tor must amend the plan whenever 
changes in operating plans or facility 
design affect the closure plan, or 
whenever there is a change in the ex
pected year of closure. When the 
O\vner or operator requests a permit 
modification to authorize a change in 
operating plans or facility design, he 
must request a modification of the clo· 
sure plan at the same time <see 
§ 124.5Ca)). If a permit modification is · 
not needed to authorize the change in 
operating plans or facility design, the 
request for modification of the closure 
plan must be made within 60 days 
after the change in plans or design 
occurs. 

[Comment: Changes in estimates of maxl
rntim Inventory and of the estimated year of 
closure under ~ 264.112(aJ C2J and (4) may 
be made as minor permit modifications 
under § 270.42Cc)] 

(cl 'I'hP OWll(~r or OPl'Tator 11111.sl 

notify lht> Rl•gional Achuinistrator at 
least 180 days prior to the dale he t~x
pects to bPgin closure. 

(Comment Tht> <late wlH'll he .. expects to 
begin closure .. should be willlin 30 day:-; 
after the datt: on wllic-h Ile expects to re· 
ct'ive the final volume of wastes. If the fa. 
cility's permit is terminated, or if the facili
lY is otherwh;e ordered, by judicial decree or 
con1pliance ordt'r under Section 3008 of 
RCRA. to cease receiving wastes or to close, 
then the requirement of this paragraph 
does not apply. However, the owner or oper
ator 1nust close the facility in accordance 
with the deadlines established in § 264.1131 

(Secs. 1006, 2002(a), 3004. 3005, and 3007 df 
the Solid Waste Disposal Act, us amended 
by the Resource Conservation and Recovery 
Act of 1976, as amended, 42 U.S.C. 6905, 
6912Ca). 6924, 6925 and 6927> 

[46 FR 2849, Jan. 12, 1981, as amended at 47 
FR 32356, July 26, 1982; 48 FR 14294, Apr. 
l, 1983] 

§ 26.t.113 Closure; time allowed for clo· 
sure. 

<a> Within 90 days after receiving 
the final volume of hazardous wastes, 
the owner or operator must treat, 
ren1ove from the site, or dispose of on
site, all hazardous wastes in accord
ance with the approved closure plan. 
The Regional Administrator may ap· 
prove a longer period if the owner or 
operator demonstrates that: 

(l)(i> The activities required to 
comply with this paragraph will, of ne
cessity, take longer than 90 days to 
complete; or 

Ot><A> The facility ha.s the capacity 
to receive additional wastes; 

<Bl There is a reasonable likelihood 
that a person other than the owner or 
operator will recommence operation of 
the site; and 

CC) Closure of the facility would be 
incompatible with continued operation 
of the site; and 

<2> He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment. 

Cb> The owner or operator must com
plete closure activities in accordance 
with the approved closure plan and 
within 160 days after receiving the 
final volume of wastes. The Regional 
Administrator may approve a longer 
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e\o~un• pt•riod if Lhe owner or O(Jt'rator 
dP1nonstrat1•R that: 

( 1 Hil 'l'ht' f·losure aetivilit~s will, of 
n<'ct~ssity, take longer than 180 days to 
eo1nplcte; or 

(iil\A) The facility has the capacity 
t.o receive additional wastes: 

CB) There is reasonable likelihood 
that a person other than the owner or 
operator will recommence operation of 
the site; and 

<Cl Closure of the facility would be 
incompatible with continued operation 
of the site; and 

C2> He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment 
from the unclosed but inactive facility. 

[Comment: Any extension of the 90 or 180 
day period in this section n1ay be made as a 
minor modification under § 270.42. Under 
paragraphs <a){l){li) and (b)(l)(ii) of this 
Section, if operation of the site is recom
menced, the Regional Administrator may 
defer completion of closure activities until 
the new operation is terminated. J 

[46 FR 2649, Jan. 12, 1981, as amended at 46 
FR 14294. Apr. 1, 1963] 

§ 264.114 Disposal or decontamination of 
equipment. 

When closure is completed, all facili
ty equipment and· structures must 
have been properly disposed of, or de
contaminated by ren1oving all hazard
ous waste and residues. 

§ 264.115 Certification of closure. 

When closure is completed, the 
owner or operator must submit to the 
Regional Administrator certification 
both by the owner or operator and by 
an independent registered professional 
engineer that the facility has been 
closed in accordance with the specifi
cations in the approved closure plan. 

§264.116 [Rcsen1ed] 

§26·1.117 Post-closure care and ui.e of 
property. 

(a)( 1) Post-closure care must contin
ue for 30 years after the date of com
pleting closure and must consist of at 
least the following: 

CD Monitoring and reporting in ac
cordance with the requirements of 
Subparts F, K, L, M, and N of this 
part: and 

Title 40--Protection of Environment 

lii) MaintcnancP and n1onitoring of 
waste contai111ncnt :.;yst.t•rnl'i in acr-ord
nncl' with the requin•menls of Sub 
parts P, K, L, M, a11d N of this part. 

(2HiJ During the 180-day period prc
Ct~ding closure (see § 264.112lc)) or at 
any thnc thert'after, the Regional Ad
lninistrator rnay reduce the po::>t-clo
sure care period to less than 30 years 
if he finds that the reduced period is 
sufficient to protect hu1nan health 
and the environment (e.g., leachate or 
groundwater n1onitoring results, char
acteristics of the v.'astc, application of 
advanced technology, or alternative 
disposal, treatn1ent, or re-use tech
niques indicate that the facility is 
secure>. 

Cii) Prior to the time that the post
closure care period is due to expire, 
the Regional Administrator may 
extend the post-closure care period if 
he finds that the extended period is 
necessary to protect human health 
and the environment <e.g., leachate or 
groundwater monitoring results indi· 
cate a potential for migration of waste 
at levels which may be harmful to 
human health and the environment>. 

(b) The Regional Administrator may 
require, at closure, continuation of 
any of the security requirements of 
(§ 264.14 during part or all of the post· 
closure period after the date of com
pleting closure when: 

(1) Wastes may remain exposed after 
con1pletion of closure; or 

(2) Access by the public or domestic 
livestock may pose a hazard to human 
health. 

(c) Post-closure use of property on 
or in which hazardous wastes remain 
after closure must never be allo\ved to 
disturb the integrity of the final cover, 
Uner(s), or any other components of 
any containment systetn, or the func
tion of the facility's n1onitoring sys
tems, unless the Regional Administra
tor finds that the disturbance: 

( 1) Is necessary to the proposed use 
of the property, and \Vill not increase 
the potential hazard to human health 
or the environment; or 

(2J Is necessary to reduce a threat to 
human health or the environment. 

(d) All post-closure care activities 
must be in accordance with the provi
sions of the approved post-closure 
plan as specified in§ 264.118. 

422 

Chapter I-Environmental Protecticn ~gency * 264.119 

I 10 PH :!!l'1!.I, .Ian. 12, l!i!ll, a.s am1·nd1·d at 47 
FR :-12356. July 26, 1982] 

§ ~H-i.118 l'usl-closun• plan; amt>ndml•nt of 
plan. 

(a) The owner or operator of a dis
posal facility 111ust have a written 
post-closure plan. In addition, certain 
piles and certrLin surface impound
ments from which the owner or opera
tor intends to remove the wastes at 
closure are required by § § 264.228 and 
264.258 to have post-closure plans. Tile 
plan must be submitted with a permit 
application, in accordance with 
§ 270.14(b)(13) of this chapter, and ap
proved by the Regional Adn1inistrator 
as part of the permit issuance proceed
ing under Part 124 of this chapter. In 
accordance with § 270.32 of this chap
ter, the approved post·closure plan 
will become a condition of any permit 
issued. A copy of the approved plan 
and all revisions to the plan must be 
kept at the facility until the post-clo
sure care period begins. This plan 
must identify the activities that will 
be carried on after closure and the fre
quency of these activities, and include 
at least: 

Cl) A description of the planned 
n1onitoring activities and frequencies 
at \Vhich they will be performed to 
comply with Subparts F, K, L, M, and 
N of this part during the post-closure 
care period; 

<2) A description of the planned 
n1aintenance activities. and frequen
cies at which they will be performed, 
to ensure: 

<D The intergrity of the cap and 
final cover or other containment sys
tems in accordance v1ith the require
ments of Subparts K, L, M, and N of 
this part; and 

(ii) The function of the facility mon
itoring equipment in accordance with 
the requirements of Subparts F, IC, L, 
M, and N of this part; and 

C3) The name, address, and phone 
number of the Person or office to con
tact about the disposal facility during 
the post-closure period. This person or 
office must keep an updated post-clo
sure plan during the post-closure 
period. 

(b) The owner or operator may 
an1end his post-closure plan at any 
time during- the active life of the dis-

posal facility or during the post-clo
sure car(' period. The O\\'lh'r or opera
tor must un11~nd his plan \VIH•ne\'f'r 
cha11ges in o;icrating plans or facility 
design, or events v.•hich oceur during 
the active life of Lhe facility or during 
the post-closure period, affect his post
ciosure plan. He 1nust also amend his 
plan \Vhenever there is a change in the 
expected year of closure_ 

(c) When a permit n1odification is re
quested during the active life of the 
facility to authorize a change in oper
ating plans or facility design, modifica
tion of the post-closure plan must be 
requested at the san1e tin1e (see 
§ 124.5(a)). In all other cases, the re
quest for modification of the post-clo
sure plan 1nust be made within 60 da~·s 
after the change in operating plans or 
facility design or the events which 
affect his post-closure plan occur. 

[46 FR 2849, Jan. 12, 1981, as amended at 47 
FR 32356, July 26, 1982; 48 FR 14294, Apr. 
1, 1983] 

§ 264.119 Notice to local land authority. 

Within 90 days after closure is com
pleted, the owner or operator of a dis
posal facility must submit to the local 
zoning authority or the authority v1ith 
jurisdiction over local land use and to 
the Regional Administrator a survey 
plat indicating the location and dimen
sions of landfill cells or other disposal 
areas with respect to permanently sur
veyed benchn1arks. This plat must be 
prepared and certified by a profession
al land surveyor. The plat filed with 
the local zoning authority or the au
thority \llith jurisdiction over local 
land use must contain a note, promi
nently displayed, Which states the 
owner's or operator's obligation to re
strict disturbance of the site as speci
fied in § 264.117(c). In addition, the 
owner or operator must subrnit to the 
local zoning authority or the authority 
with jurisdiction over local land use 
and to the Regional Administrator a 
record of the type, location, and quan· 
tlty of hazardous wastes disposed of 
within each cell or area of the facility. 
For \Vastes disposed of before these 
regulations were pron1ulgated, the 
o\vner or operator must identify the 
type, location and quantity of the 
wastes to the best of his knowledge 
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and in aecordanCl' with any ret'Ords lH' 
has kept. Any l'hant-tt'S in lh~ type. lo
calion, or quanlity of lH\Za.rdous 
wastes disposl'd of within each cell or 
area of the facility that oecur after 
the survey plat and record of wastes 
have been filed must be rt'portcd to 
the local zoning authority or the au
thority v.:ith jurisdiction over local 
land use and to the Regional Adminis
trator. 

ti 264.120 Notice in deed to property. 

(a) The O\Vner of the property on 
which a disposal facility is located 
must record, in accordance with State 
law, a notation on the deed to the fa
ciUty property-or on some other in
strument v.'hich is normally examined 
during title search-that will in perpe
tuity notify any potential purchaser of 
the property that: 

( 1) The land has been used to 
manage hazardous wastes; 

(2) Its use is restricted under 
§ 264.117(c); and 

(3) The survey plat and record of the 
type, location, and quantity of hazard
ous wastes disposed of within each cell 
or area ·of the facility required in 
§ 265.119 have been filed with the 
local zoning authority or the authority 
with jurisdiction over local land use 
and with the Regional Administrator 
of the Environmental Protection 
Agency. 

<b) If B.t any time the owner or oper
ator or any subsequent owner of the 
land upon which a hazardous waste fa
cility was located removes the waste 
and waste residues, the liner, if any, 
and all contaminated underlying and 
surrounding soil, he may remove the 
notation on the deed to the facility 
property or other instru1nent normal
ly examined during title search, or he 
may add a notation to the deed or in
strument indicating the removal of 
the waste. 

[Comment: On removing the waste and 
waste residues, the llner, If any, and the 
contatnlnated soil, the owner or operator, 
unless he can demonstrate tn accordance 
with § 261.3(d) of this chapter that any solid 
waste removed ls not a hazardous waste, be· 
comes a generator of hazardous waste and 
must manage it In accordance with all applt
cable rcquireinents of Parts 262 through 266 
of thfa chapter.] 

Title 40-Protedion of Environment 

Subpart H-Financial Requirements 

Sutal1$: 47 FH 150'17, Apr. 7, l\l8:.!. unk:;;; 
utlh'rWl:>l' not Pd. 

§ 2til.l·IO .\pplicabilily. 

{a) The requirements of §§ 264.142, 
264.143, and 264.147 through 264.151 
apply to ownc:rs and operators of all 
hazardous waste facilities, except as 
provided otherwii>e in this section or in 
§ 264.1. 

(b) The requirements of §§ 264.144 
and 264.145 apply only to owners and 
operators of: 

<ll Disposal facilitk:s, and 
(2) Piles, and surface impoundments 

from which the owner or operator in
tends to remove the wastes at closure, 
to the extent that these sectiohs are 
made applicable to such facilities in 
§ § 264.228 and 264.258. 

(C) States and the Federal govern
ment are exempt fro1n the require
n1ents of this subpart. 

[47 FR 15047, Apr. '1, 1982. as amended at 47 
FR 32357, July 26, 1982] 

§ 264.141 Definitions of terms as used in 
this subpart. 

(a) "Closure plan" means the plan 
for closure prepared in accordance 
with the requirements of§ 264.112. 

Cb) "Current closure cost estimate" 
means the most recent of the esti
mates prepared in accordance with 
§ 264.142 (a), (b), and (c}. 

(c) "Current post-closure cost esti· 
n1ate" means the most recent of the 
estimates prepared in accordance with 
§ 264.144 (a), (b), and (c). 

(d) "Parent corporation" means a 
corporation which directly owns at 
least 50 percent of the voting stock of 
the corporation which is the facility 
owner or operator; the latter corpora
tion ts deemed a "subsidiary" of the 
parent corporation. 

(e) "Post-closure plan" means the 
plan for post-closure care prepared in 
accordance with the requ'irements of 
§§ 264.117 through 264.120. 

Cf} The following terms are used in 
the specifications for the financial 
tests for closure, post-closure care, and 
liabillty coverage. The definitions are 
intended to assist in the understand
ing of these regulations and are not in· 
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tculit•d to lilnit t.llc 1neaniug;; of tern1s 
in a way that conflicts wilh J-H·ncrally 
aCcf'plC'd accounting practices. 

"Assets" n1enus nll existing and all 
probablt> future econo1nic benefits oll· 
tained or controlled by a particular 
entity. 
"Curr~nt assets" n1eans cash or 

other assets or resources commonly 
identified as those which are reason· 
abiy expected to be reali:led in cash or 
sold or consun1ed during the normal 
operating cycle of the business. 

"Current liabilities'' 1neans obliga· 
lions whose liquidation is rea.Sonably 
expected to require the use of existing 
resources properly classifiable as cur+ 
rent assets or the creation of other 
current liabilities. 

"Independently audited" refers to 
an audit performed by an independent 
certified public accountant in accord
ance with generally accepted auditing 
standards. 

"Liabilities" means probable future 
sacrifices of economic benefits arising 
from present obligations to transfer 
assets or provide services to other enti
ties in the future as a result of past 
transactions or events. 

"Net working capital" means current 
assets rninus current liabilities. 

"Net worth" means total assets 
ininus total liabilities and is equivalent 
to owner's equity. 

"Tangible net worth" means the tan
gible assets that remain after deduct
ing llabilities; such assets would not in
clude intangibles such as goodwill and 
rights to patents or royalties. 

(g) In the liability insurance require
ments the tenns "bodily injury" and 
"property damage" shall have the 
meanings given these terms by appli· 
cable State law. However, these terms 
do not include those liabilities which, 
consistent with standard industry 
practices, are excluded from coverage 
in liability policies for bodily injury 
and Property damage. The Agency in
tends the meanings of other terms 
Hsed in the liability insurance require
ments to be consistent with their 
common meanings within the insur
ance industry. The definitions given 
belov.r of several of the terms are irt
tended to assist in the understanding 
of these regulations and are not in
tended to limit their meanings in a 

way t.li<tl conflicts with 1~c11r·ral insur· 
ance industry usage. 

"Accidc-ntaJ occurrPUc('" ineans an 
accident, i11c\11ding continuous or re
peated expo:n1re to conditions, which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of the insured. 

"Legal defense costs" means any ex
penses that an insurer incurs in de
fending against claims of t.hird parties 
brought under the terms and condi
tions of an insurance policy. 

''Nonsudden accidental occurrence'' 
means an occurrence \\rhich takes 
place over titne and involves continu-
ous or repeated exposure. · 

"Sudden accidental occurrence" 
means an occurrence which is not con
tinuous or repeated in nature. 

l47 FR 16554, Apr. 16, 1982) 

§ 264.1-12 Cost estimate for closure. 

(a} The owner or operator must have 
a written estimate, in current dollars, 
of the cost of closing the facility in ac
cordance with the requirements in 
§§ 264.111 through 264.115 and appli
cable closure requireinents in 
§§ 264.178, 264.197, 264.228, 264.258, 
264.280, 264.310, and 264.351. The esti
mate must equal the cost of closure at 
the point in the facility's operating 
life when the extent and manner of its 
operation would make closure the 
most expensive, as indicated by its clo
sure plan (see§ 264.112(a)). 

(b) The owner or operator must 
adjust the closure cost estin1ate for in
flation within 30 days after each anni
versary of the date on which the first 
closure cost estJn1ate was prepared. 
The adjustment inust be inade as spec
ified in paragraphs (b)(l) and (b)(2) of 
this section, using an inflation factor 
derived from the annual Implicit Price 
Deflater for Gross National Product 
as published by the U.S. Department 
of Commerce in its Survey of Current 
Business. The inflation factor is the 
result of dividing the latest published 

· annual Deflator by the Deflator for 
the previous year. 

(1) The first adjustinent is 1nade by 
multiplying the closure cost estimate 
by the inflation factor. The result ls 
the adjusted closure cost estimate. 
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! 2l 811hsl'qU1:11t adj11sl nu•11ts arl' 
iuadt~ by tnut.li1JIYirl!{ thP lastest ad" 
j11:>ll'd closure cost estin1ate by the 
latc:>t inftat.ion factor. 

(C) 'I'IH~ owner or operator nntst 
revise the l'losurc cost estiinate wh('n
cver a change in the closure plan in
creases the cost of closure. The revised 
closure cost estimat-e n1ust be adjusted 
for inflation as specified in 
§ 264.142<b» 

(d} The owner or operator must keep 
the following at the facility during the 
operating life of the facility: The 
latest closure cost ei;thnatc prepared 
in accordance with § 264.142 <a> and 
(c) and, when this estin1ate has been 
adjusted in accordance with 
§ 264.l42(b), the latest adjusted clo
sure cost esthnate. 
C47 FR 15047, Apr. 7, 1982, a.s amended at 47 
FR 32357. July 26, 19821 

§ 264.143 Financial assurance for closure. 

An owner or operator of each facili~ 
ty must establish financial assurance 
for closure of the facility. He must 
choose from the options as specified in 
paragraphs (a) through (f) of this sec
tion. 

{a) Closure trust fund. (})An owner 
or operator may satisfy the require
n1ents of this section by establishing a 
closure trust fund which conforms to 
the requirements of this paragraph 
and submitting an originally signed 
duplicate of the trust agreement to 
the Regional Administrator. An owner 
or operator of a new facility must 
submit the originally signed duplicate 
of the trust agreement to the Regional 
Administrator at least 60 days before 
the date on which hazardous waste ls 
first received for treatment, storage, 
or disposal. T·he trustee must be an 
entity which has the authority ta act 
as a trustee and whose trust oper
ations are regulated and examined by 
a Federal or State agency. 

< 2 > The wording of the trust agree
ment must be identical to the wording 
specified in § 264.15l(a)(l), and the 
trust agreement must be accompanied 
by a formal certification of acknowl
edgment (for example, see 
§ 264.151{a){2)). Schedule A of the 
trust agree1nent must be updated 
within 60 days after a change in the 

Title 40-Protection of Environment 

:unount of t.IH~ curn·nt dos11n' co;-;t l~S
Un1<tte covered by Ilic e1gn•cnH'lll. 

(3) Payments into the trust fund 
1nust be n1ade annually by the ownt>r 
or oµerator O\'Cr I he lenn of the inilial 
IlCH.A pcrn1it or over the n'1naining 
operating life of the facility as esti-
1nated in the closure plan, \\'hichever 
period is shorter; this period is hereaf
ter referred to as the "pay-in period." 
The payments into the closure trust 
fund must be made as follows: 

<D For a new facility. the first pay
ment must be made before the initial 
receipt of hazardous waste for treat
ment, storage, or disposal. A receipt 
from the trustee for this payment 
must be submitted by the owner or op
erator to the Regional Administrator 
before this initial receipt of hazardous 
waste. The first payment must be at 
least equal to the current closure cost 
estimate, except as provided in 
§ 264.143(g), divided by the number of 
years in the pay~in period. Subsequent 
payments must be made no later than 
30 days after each anniversary date of 
the first payment. The amount of 
each subsequent payment must be de
termined by this formula: 

CE-CV 
Ne~t payment= --~ 

y 

\vhere CE is the current closure cost 
estimate, CV is the current value of 
the trust fund, and Y is the number of 
years remaining in the pay-in period. 

(iil If an owner or operator estab
lishes a trust fund as specified in 
§ 265.143<a) of this chapter, and the 
value of that trust fund is less than 
the current closure cost estimate when 
a permit is awarded for the facility, 
the a1nount of the current closure cast 
estimate still to be paid in to the trust 
fund must be paid in over the pay-in 
period as defined in paragraph (a)(3) 
of this section. Payn1ents must contin
ue to be made no later than 30 days 
after each anniversary date of the 
first payment made pursuant to Part 
265 of this chapter. The amount of 
each payment must be determined by 
this formula: 

CE-CV 
Next payment"' 

y 
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wht·n~ CF. is the current closure cost 
estJnlat.e, CV is the current \'alue of 
the' trust fund. and Y is the nu1nber of 
years ren1aining in the pay-in period. 

(4) 'I'he owner or operator may accel
erate payn1ents into the trust fund or 
he may dt~posit the full an1ount of the 
current closure cost esthnate at the 
time the fund is established. However, 
he 1nust maintain the value of the 
fund at no less than the value that the 
fund would have if annual payments 
were made as specified in paragraph 
(a)(3) of this section. 

(5) If the owner or operator estab
lishes a closure trust fund after having 
used one or more alternate mecha
nisms specified in· this section or in 
§ 265.143 of this chapter, his first pay. 
ment must be in at least the amount 
that the fund would contain if the 
trust fund were established initially 
and annual payments n1ade according 
to specifications of this paragraph and 
§ 265.143(a) of this chapter, as applica· 
ble. 

C6) After the pa.y-in period is com
pleted, whenever the current closure 
cost estimate changes, the owner or 
operator must compare the new esti
mate with the trustee's most recent 
annual valuation of the trust fund. If 
the value of the fund is less than the 
a.mount of the new estimate, the 
owner or operator, within 60 days 
after the change in the cost estimate, 
must either deposit an amount into 
the fund so that its value after this de
posit at least equals the amount of the 
current closure cost estimate, or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

<7> If the value of the trust fund is 
greater than the total amount of the 
current closure cost estimate, the 
owner or operator may submit a writ
ten request to the Regional Adminis
trator for release of the amount in 
excess of the current closure cost esti
mate. 

C8) If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund. he may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current closure cost 
estimate covered by the trust fund. 

(9J Within 60 days afttT receiving a 
request f1·on1 I.he ownl'r or operator 
for r('leasc of funds as specified in 
paragraphs <al (7) or (8) of this sec
tion, thf' Regional Adn1inistrator will 
instruct the trustee to release to the 
O\Vner or operator such funds as the 
Regional Ad1ninistrator specifies in' 
writing. 

ClOJ After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimbursement for closure ex
penditures by submitting itemized bills 
to the Regional Administrator. Within 
60 days after receiving biHs for closure 
activities, the Regional Administrator 
will determine whether the closure ex
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he will instruct the trustee ta 
make reimbursement in such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin
istrator has reason to believe that the 
cost of closure will be significantly 
greater than the value of the trust 
fund, he may withhold reimbursement 
of such amounts as he deems prudent 
until he determines, in accordance 
with § 264.143(0, that the owner or op
erator is no longer required to main
tain financial assurance for closure. 

(11) The Regional Administrator will 
agree to termination of the trust 
v•hen: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

{ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.143(1). 

(b} Surety bond guaranteeing pay
ment into a closure trust fund. (1) An 
owner or operator may satisfy the re
quirements of this section by obtain
ing a surety bond \Vhich conforms to 
the requirements of this paragraph 
and submit.Ung the bond to the Re
gional Administrator. An owner or op
erator of a new facility must submit 
the bond to the Regional Administra
tor at least 60 days before the date on 
which hazardous waste is first received 
for treatment, storage, or disposal. 
The bond must be effective before this 
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initial receipt of hazardous wastf'. 'l'ht~ 
surety co1npany isiiuing Lhe bond 
n1ust, al a rninitn1un, be an1onl{ thost' 
listf'd as acceptable surPtil's on Ft'deral 
bonds in Circular 570 of Lhe U.S. De
partment of the 1'rea.sury. 

(2) The wording of Lhe surety bond 
must be identical to the wording speci
fied in § 264.15Hb>. 

t3J The owner or operator who uses 
a surety bond to satisfy the require
ments of this sect.ion must also estab
lish a standby trust fund. Under the 
terms of the bond, all pay1nents made 
thereunder \Vill be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
fron1 the Regional Administrator. This 
standby trust fund must meet the re
quirements specified in § 264.143<a>. 
except that: 

(i) An originally signed duplicate of 
the trust agree1nent must be subtnit
ted to the Regional Administrator 
with the surety bond; and 

OD Until the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

<A> Payments into the trust fund as 
specified in§ 264.143Cal; 

CB) Updating of Schedule A of the 
trust agreement (see § 264.151<a)) to 
show current closure cost estimates; 

<C) Annual valuations as required by 
the trust agreement; and 

CO> Notices of nonpayment as re
quired by the trust agreement. 

(4) The bond must guarantee that 
the owner or operator will: 

(i) Fund the standby trust fund in 
an amount equal to the penal sum of 
the bond before the beginning of final 
closure of the facility; or 

(ii) Fund the standby trust fund in 
an amount equal to the penal sum 
within 15 days after an order to begin 
closure is issued by the Regional Ad
ministrator or a U.S. district court or 
other court of competent Jurisdiction; 
or 

(iii) Provide alternate financial as
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 d8.ys after receipt 
by both the owner or operator and the 
Regional Administrator of a notice of 
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canc-cllalion of tht' bond 1'ro111 tll(· 
~urety. 

<5) Under the lt'rn1.s of the bond. the 
surely will beco1nc liable on the bond 
obligation when the own1•r or operator 
fails to pcrfor1n a.s guaranteed by the 
bond. 

<6) The penal sun1 of the bond mu.st 
be in an a1uount at least equal to the 
current closure cost estimate. except 
as provided in § 264.143(g). 

<7> Whenever the current closure 
cost estimate increases to an amount 
greater then the penal sun1, the owner 
or operator, within 60 days after the 
increase, must either cause the penal 
sum to be increased to an amount at 
least equal to the current closure cost 
estimate and submit evidence of such 
increase to the Regional Administra
tor, or obtain other financial assur
ance as specified in this section to 
cover the increase. Whenever the cur
rent closure cost estimate decreases, 
the penal sun1 may be reduced to the 
amount of the current closure cost es
timate following written approval by 
the Regional Administrator. 

<8> Under the terms of the bond, the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidence 
by the return receipts. 

(9) The owner or operator may 
cancel the bond if the Regional Ad
ministrator has given prior written 
consent based on his receipt of evi
dence of alternate financial assurance 
as specified in this section. 

Cc) Surety bond guaranteeing per
fonnance of closure. Cl> An owner or 
operator may satisfy the requirements 
of this section by obtaining a surety 
bond which conforms to the require
ments of this paragraph and submit
ting the bond to the Regional Admin
istrator. An owner or operator of a 
new facility must submit the bond to 
the Regional Administrator at least 60 
days before the date on which hazard
ous waste is first received for treat· 
ment, storage, or disposal. The bond 
must be effective before this Initial re-
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ci"'ipt or ha.:-:ardous waste. The surety 
company h;suing the bond n1ust, at a 
n1inhnu1n, be arnong those listed a.-; ac
cepta.ble sureties on Federal IJonds in 
Circular 570 of the U.S. Department 
of the Treasury, 

(2} The wording of the surety bond 
n1ust be identical to the wording speci
fied in§ 264.15l<cl. 

(3) ThC' owner or operator who uses 
a surety bond to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the bond, all payments made 
thereunder will be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
from the Regional Administrator. This 
standby trust must meet the require
ments specified in § 264.143<a>. except 
that: 

(i) An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the surety bond; and 

(ii) Unless the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

<Al Payments into the trust fund as 
specified in§ 264.143(a); 

<Bl Updating of Schedule A of the 
trust agreement <see § 264.151Ca)) to 
show current closure cost estimates; 

<Cl Annual valuations as required by 
the trust agreement; and 

<O> Notices of nonpayment as re
quired by the trust agreement. 

<4l The bond must guarantee that 
the owner or operator will: 

CD Perform final closure in accord
ance with the closure plan and other 
requirements of the permit for the fa
cility whenever required to do so; or 

Cii> Provide alternate financial assur
ance as specified in this section, and 
obtain the Regional Administrator's 
written approval of the assurance pro
vided, within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the bond from the 
surety. 

(5) Under the terms of the bond, the 
surety will become liable on the bond 
obligation when the owner or operator 
fails to perform as guaranteed by the 
bond. Following a determination pur
suant to Section 3008 of RCRA that 

liH' owner or operator hus failed to 
perforn1 final closure in accordauC'e 
wit.h the closur(' plan and other permit 
n'Qlliren1ents when requirf'd to do so, 
under the terrns of the bond the 
surety will pt:rform final clo.sure as 
guaranteed by the bond or \vill deposit 
the a1nount of the penal .stun into the 
standby trust fund. 

(6) The penal sun1 of the bond must 
be in an amount at least equal to the 
current closure cost estimate. 

(7) Whenever the current closure 
cost estimate increases to an amount 
greater than the penal sun1, the owner 
or operator, \Vithin 60 days after the 
increase, must either cause the penal 
sum to be increased to an an1ount at 
least equal to the current closure cost 
estimate and submit evidence of such 
ihcrease to the Regional Administra
tor, or obtain other financial assur
ance as specified in this section. 
Whenever the current closure cost es
timate decreases, the penal sum may 
be reduced to the amount of the cur
rent closure cost estimate following 
written approval by tpe Regional Ad
ministrator. 

(8) Under the terms of the bond, the 
surety may canel the bond by sending 
notice of cancellation by certified mall 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Ad1ninistrator, as eVidenced 
by the return receipts. 

C9) The owner or operator may 
cancel the bond if the Regional Ad
ministrator has given prior written 
consent. The Regional Administrator 
will provide such written consent 
when: 

0) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

CU) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord· 
ance with § 264.143<1>. 

c 10) The surety will not be liable for 
deficiencies in the performance of clo
sure by the owner or operator after 
the Regional Administrator releases 
the owner or operator from the re-
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quire1ncnti; nf ll1is section in accord
ance with§ 2G4..143<i>. 

{d) Closure letter of credit. (ll An 
owner or operator 1naY sal.ist'y tht: re
quiremenls of this section by obtain
ing an irr<'vocable standby letter of 
credit which conforms to the require
menls of th.is paragraph and sub1nit
ting the letler to the Regional Admin
istrator. An owner or operator of a 
new facility must submit the letter of 
credit to the Regional Administrator 
at least 60 days before the date on 
which hazardous waste is first received 
for trt:atment, storage, or disposal. 
The letter of credit must be effective 
before this initial receipt of hazardous 
waste. The issuing institution must be 
an entity which has the authority to 
issue letters of credit and whose letter
of-credit operations are regulated and 
examined by a Federal or State 
agency, 

C2) The wording of the letter of 
credit must be identical to the wording 
specified in § 264.15l(d). 

(3) An owner or operator who uses a 
letter of credit to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the letter of credit, all 
amounts paid pursuant to a draft by 
the Regional Administrator will be de
posited by the issuing institution di-· 
rectly into the standby trust fund in 
accordance with instructions from the 
Regional Administrator. This standby 
trust fund must meet the require
ments of the trust fund specified in 
§ 264.143<a>. except that: 

CD An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the letter of credit; and 

<iD Unless the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

(A) Payments into the trust fund as 
specified in§ 264.143(a); 

(B) Updating of Schedule A of the 
trust agreement <see § 264.151Ca)) to 
show current closure cost estimates; 

CC> Annual valuations as required by 
the trust agreement; and 

(0) Notices of nonpayment as re
quired by the trust agreement. 

(4) The letter of credit must be ac· 
companied by a letter fro1n the owner 
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or oµerator rl'fcrrinJ t.o the lt>tlt>r of 
credit by nu1nbt'r, h;suing institution. 
and date. and providing tlle following 
information: the F.P A Identification 
Nu1nber. name. and address of the fa
cility, and the anulunt of funds as
sured for closure of the fac:ility by the 
letter of credit. 

(5) The letter of credit rnusl be irrev
ocable and issued for a period of at 
least 1 year. The letter of credit must 
provide that the expiration date will 
be automatically extended for a period 
of at least 1 year unless, al least 120 
days before the current expiration 
date. the issuing institution notifies 
both the owner or operator and the 
Regional Administrator by certified 
mail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Region Ad
ministrator have received the notice, 
as evidenced by the return receipts. 

(6) The letter of credit must be 
issued in an amount at least equal to 
the current closure cost estimate, 
except as provided in § 264.143(g). 

(7) Whenever the current closure 
cost estimate increases to an amount 
greater than the amount of the credit, 
the owner or operator, within 60 days 
after the increase, must either cause 
the amount of the credit to be in
creased so that it at least equals the 
current closure cost estimate and 
submit evidence of such increase to 
the Regional Administrator, or obtain 
other financial assurance as specified 
in this section to cover the increase. 
Whenever the current closure cost es· 
timate decreases, the an1ount of the 
credit may be reduced to the amout of 
the current closure cost estimate fol
lowing written approval by the Re
gional Administrator. 

(8) Following a determination pursu
ant to Section 3008 of RCRA that the 
owner or operator has failed to per
form final closure in accordance with 
the closure plan and other permit re
quirements when required to do so, 
the Regional Administrator may draw 
on the letter of credit. 

{9) If the owner or operator does not 
establish alternate financial assurance 
as specified in this section and obtain 
written approval of such alternate as· 
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surruu:e rnun tl1e H1·1~ional Ad1ninis
trator within 90 day:; after rccl'ipt by 
both Lht' ownPr or operator and tl1e 
H.c~ional Adrninistratur of a notirc 
from i~•suing institution 1 hnt it has de· 
cidcd nnt to f'Xtcnd the lettf'r of credit 
beyond the current exµiration date, 
the Regional Adrninistrator will draw 
on the letter of credit. 'The Regional 
Adn1inistrator 1nay delay the dra\l:ing 
if the issuing institution grants an ex
tension of the term of the credit. 
During the last 30 days of any such 
extension the Regional Administrator 
will dra\v on the letter of credit if the 
owner or operator has failed to pro
vide alternate financial assurance as 
specified in this section and obtain 
written approval of such assurance 
from the Regional Administrator. 

tlO> The Regional Administrator \\'ill 
return the letter of credit to the issu
ing institution for tern1ination when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

<ii> The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.143(D. 

<el Closure insurance. Cl) An owner 
or operator may satisfy the require
ments of this section by obtaining clo
sure insurance \Vhich conforn1s to the 
requiren1ents of· this paragraph and 
submitting a certificate of such insur
ance to the Regional Administrator. 
An owner or operator of a new facility 
must submit the certificate of insur
ance to the Regional Administrator at 
least 60 days before the date on which 
hazardous waste is first received for 
treatment, storage, or disposal. The in
surance must be effective before this 
initial receipt of hazardous waste. At a 
minimum, the insurer must be licensed 
to transact the business of insurance, 
or eligible to provide insurance as an 
excess or suplus lines insurer, in one 
or more States. 

<2) The wording of the certificate of 
insurance must be identical to the 
wording specified in§ 264.151Ce). 

<3) The closure insurance policy 
must be issued for a face amount at 
least equal to the current closure cost 
estimate, except as provided in 
§ 264.143Cg). The term "face amount" 
n1eans the total an1ount the insurer is 

obli~a\.t>d to pay unrh:r the polky. 
Actual payllH'llt:; by the insurer will 
not changt' tht' face amount, althouMh 
llH' insurer's future liability will be 
lo\vf'n'd by the anlount. of the pay-
1nents. 

<4l The closure insurance policy 
rnust guarantee that funds will be 
available to close the facility whenever 
final closure occurs. The policy must 
also guarantee that once final closure 
begins, the insurer will be responsible 
for paying out funds, up to an amount 
equal to the face amount of the policy, 
upon the direction of the Regional Ad
ministrator, to such party or parties as 
the Regional Administrator specifies. 

(5) After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimbursen1ent for closure ex
penditures by submitting itemized bills 
to the Regional Administrator. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will determine whether the closure ex· 
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he will instruct the insurer to 
make reimbursement in such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin
istrator has reason to believe that the 
co:;t of closure will be significantly 
greater than the face amount of the 
policy, he may withhold reimburse· 
ment of such amounts as he deems 
prudent until he determines, in ac· 
cordance with § 264.143<D, that the 
owner or operator is no longer re
quired to maintain financial assurance 
for closure of the facility. 

(6) The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to termination of the 
policy by the owner or operator as 
specified in paragraph (e)(lO> of this 
section. Failure to pay the premium, 
without substitution of alternate fi. 
nanclal assurance as specified in this 
section, will constitute a significant 
vloln.tion of these regulations, war· 
ranting such remedy as the Regional 
Administrator deems necessary. Such 
violation will be deemed to begin upon 
receipt by the Regional Adminstrator 
of a notice of future cancellation, ter
mination, or failure to renew due to 
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1HH1pa.y1ul'nt ul tilt· µn•1uiun1, rat.her 
than upon Uu• dal.t' of expiration. 

(7) 1':::ach policy 1nusl <'Oni.ain a provi
sion allowing as:-;i1;11111t>nl of the policy 
to a successor ownc1· or opt'ralor. Such 
assignn1ent rnay be condit io11al upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

(8) The policy 1nust provide that the 
insurer n1ay not t•a.nccl, tern1ina.te, or 
fail to renew the policy except for fail
ure to pay the pren1iunL 'l'he automat
ic renewal of the policy 1nust, at a 
1ninimu1n, provide the insured with 
the option of renewal o.t the face 
atnount of the expiring policy. If there 
is a failure to pay the premiun1, the in
surer n1ay elect to cancel, terminat.e, 
or fail to renew the policy by sending 
notice by certified 1nail to the owner 
or operator and the Regional Adminis
trator. Cancellation, tern1lnation, or 
failure to rene\v may not occur, howev
er, during the 120 days beginning with 
the date of receipt of the notice by 
both the Regional Administrator and 
the owner or operator, as evidenced by 
the return receipts. Cancellation, ter
mination, or failure to renew may not 
occur and the policy will remain in full 
force and effect in the event that on 
or before the date of expiration: 

(i) The Regional Administrator 
deems the facility abandoned; or 

(ii) The permit is terminated or re
voked or a new permit is denied; or 

(iii) Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent ju
risdiction; or 

(iv) The owner or operator is named 
as debtor in a voluntary or involuntary 
proceeding under 'I'itle 11 <Bankrupt
cy), U.S. Code; or 

(V) The premium due is paid. 
<9> Whenever the current closure 

cost estimate increases to an amount 
greater than the face amount of the 
policy, the owner or operator, within 
60 days after the increase, must either 
cause the face amount to be increased 
to an amount at least equal to the cur
rent closure cost estimate and submit 
evidence of such Increase to the Re
gional Administrator, or obtain other 
financial assurance as speclfied In this 
section to cover the increase. When
ever the current closure cost estimate 
decreases, the face amount may be re-
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duct.~d lo the i.uuount of t ht~ <'lllTt.·nt 
clo:,n1rc- cost. Pslinuite rollowin1-1 writ ten 
approval by Uu: RPgionn.l Ad1ninislra
lor. 

(10) The H.egional Adtnini:-;lrator will 
givt: written consent to the owner or 
operator that he n1ay tenninate the 
insurance_ policy when: 

co An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

<ii> The Regional Administrator re
leases the owner or operator fron1 the 
requiren1ents of this section in accord
ance with§ 264.l43<il. 

(fl Financial lest and corporate 
guarantee for closure. (1) An owner or 
operator nlaY satisfy the requirements 
of this section by den10115trating that 
he passes a financial test as specified 
in this paragraph. To pass this test the 
owner or operator n1ust meet the crite
ria of either paragraph lf){l)(i) or 
(f){l)(ii) of this section: 

<i> The owner or operator must have: 
<A> Two of the following three 

ratios: a ratio of total liabilities to net 
worth less than 2.0; a ratio of the sum 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratio of 
current assets to current liabilities 
greater than 1.5; and 

<B) Net working capital and tangible 
net worth each at least six times the 
sum of th~ current closure and post.
closure cost estimates; and 

{C) Tangible net worth of at least 
$10 million; and 

(D) Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six times the 
sum of the current closure and post.
closure cost estimates. 

OD The owner or operator must 
have: 

(A) A current rating for his most 
recent bond issuance of AAA, AA, A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A, or Baa as issued 
by Moody's; and 

(B) Tangible net worth at least six 
Umes the sum of the current closure 
and post-closure cost estimates; and 

CC) Tangible net worth of at least 
$10 mllllon; and 

CD) Assets located in the United 
States amounting to at least 90 per
cent of his total assets or at least six 
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thnes t.J1p sutn of the current dusUrt' 
and post-closure cost estitnalcs. 

<2> The phrase "current closlll'P and 
post.closure cost est.hnates"' as usf'd in 
paragraph (f)(l) of Ulis sectio11 refers 
to the cost cstin1ates required to be 
shown in paragraphs 1--4 of the letter 
from the owner's or operator's chief fi
nancial officer<§ 2G4.151(f)). 

<3) To demonstrate that he rneets 
this test, the owner or operator must 
submit the following items to the Re
gional Administrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(f); and 

(ii-) A copy of the independent certi
fied public accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year; and 

<iii> A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

<A> He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
fron1 the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

(B) In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 

(4) An owner or operator of a new 
facility must submit the items speci
fied in paragraph (f)(3) of this section 
to the Regional Administrator at least 
60 days before the date on which haz
ardous waste is first received for treat· 
ment, storage, or disposal. 

C5) After the initial submission of 
items specified in paragraph Cfl(3) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
after the close of each succeedlng 
fiscal year. This information rriust con
sist of all three items specified in para
graph (f)(3) of this section. 

<6> If the owner or operator no 
longer meets the requirements of 
paragraph <f)Cl> of this section, he 
must send notice to the Regional Ad
ministrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 

by ecrtifil'd 1nail within 90 days aftf·r 
Lht• f'Hd of the fi~cal year for which 
the year· end financial data show that 
the owner or operator no longer meets 
t.hP requiren1cnts. The owner or opera
tor 1nust providf' the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

(7) The liegional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
<f)(l) of this section, require reports of 
financial condition at any time from 
the owner or operator in addition to 
those specified in paragraph (f)(3) of 
this section. If the Regional Adminis
trator finds, on the basis of such re
ports or other information, that the 
owner or operator no longer meets the 
requirements of paragraph (f)(l) of 
this section, the owner or operator 
must provide alternate financial assur
ance as specified in this section within 
30 days after notification of. such a 
finding. 

(8) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 
statements (see paragraph <fl(3)(1i) of 
this section). An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator must provide alter
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the dlsallowance. 

(9) The owner or operator is no 
longer required to submit the items 
specified fn paragraph (f)(3) of this 
section when: 

(i) An owner 'or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

OD The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.1430). 

< 10) An owner or operator may n1eet 
the requirements of this section by ob
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the owner or operator. 
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'l'he 1-\Haranl or n1u~t nu'el. UH' l't'f!Uin:-
1nents fo1· ownt'rs or op1•rators in pant~ 
graphs ([)ll) throu1~h (f)(8) of this i>l't> 

lion and tnust eo1nply with the tcnns 
of the corporate guarantl!C. 1'hc word
ing of the corporate gua1·antce n1ust 
be identical t.o the wording specified in 
§ 264.15l<h). The corporate guarantee 
must acc·ornpany the iteins sent to the 
Regional Adrninist.ra.tor as specified in 
paragraph (f)C3J of this section. The 
terms of the corporate guarantee n1ust 
provide that: 

Ci> If the owner or operator fails to 
perforn1 final closure of a facility cov
ered by the corporate guarantee in ac
cordance with the closure plan and 
other permit requirements whenever 
required to do so, the guarantor will 
do so or establish a trust fund as speci
fied in § 264.143(a) in the name of the 
owner or operator. 

(ii} The corporate guarantee will 
remain in force unless the guarantor 
sends notice of cancellation by certi
fied mail to the owner or operator and 
to the Regional Administrator. Cancel
lation may not occur, however, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

<ilD If the owner or operator fails to 
provide alternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance from the Regional Adminis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate guaran
tee from the guarantor, the guarantor 
will provide such alternative financial 
assurance in the name of the owner or 
operator. 

(g) Use of multiple financial 1necha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing more than one finan
cial mechanis1n per facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment 
into a trust fund, letters of credit, and 
insurance. The mechanisms must be as 
specified in paragraphs (a), (b), <d), 
and <e), respectively, of this section, 
except that it Is the combination of 
mechanis1ns, rather than the single 
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n1echanis111, whid1 1nnst. pn)\"ide finan
cial assurance for an a1nnu11t at h'asl 
ec111al Lo the cu1-renl closure cost Pl:ili
mate. If an ownt•r ur op{'rator usPs a 
trust fund in co1nbi11atioo with a 
surety bond or a !('tier of credit, he 
n1ny use the trust furid as lilt' standby 
trust fund for the other mechanisrns. 
A single standby trust fund n1ay be es
tablished for two or mure mcchanis1ns. 
The Regional Administrator may use 
any or all of Lhe mechanisn1s to pro
vide for closure of the facility. 

(h) Use of a financial 1nechanis1n for 
1nultiple facilities. An owner or opera
tor may use a financial assurance 
mechanism specified in this section to 
meet the requirements of this section 
for more than one facility. Evidence of 
financial assurance submitted to the 
Regional Administrator 1nust include a 
list showing, for each facility, the EPA 
Identification Number, name, address, 
and the an1ount of funds for closure 
assured by the mechanism. If the fa
cilities covered by the mechanism are 
in more than one Region, identical evi
dence of financial assurance must be 
submitted to and maintained with the 
Regional Administrators of all such 
Regions. The amount of funds avail
able through the meChanism must be 
no less than the sum of funds that 
would be available if a separate mech
anism had been established and main
tained for each facility. In directing 
funds available through the mecha
nism for closure of any of the facilities 
covered by the mechanism, the Re
gional Administrator inay direct only 
the amount of funds designated for 
that facillty, unless the owner or oper
ator agrees to the use of additional 
funds available under the mechanism. 

<D Release of the owner or operator 
from the requirements of this section. 
Within 60 days after receiving certifi
cations from the owner or operator 
and an independent registered profes
sional engineer that closure has been 
accomplished in accordance with the 
closure plan, the Regional Administra
tor will notify the O\vner or operator 
in writing that he is no longer re
quired by this section to n1aintain fi
nancial assurance for closure of the 
particular facility, unless the Regional 
Administrator has reason to believe 
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that dosurf' has not. bf'Pn in ar-conJ
ance with the closure plan, 

~ :!6-1.1-11 Cost l'Slin1alc for pust-do:iure 
t:are. 

(a) The owner or operator of a facili
ty subject to post-closure monitoring 
or maintenance rcquiremeuts must 
have a written estimate, in current 
doUars, of the annual cost of post-clo
sure monitoring and maintenance of 
the facility in accordance with the ap
plicable post-closure regulations in 
§§ 264.117 through 264.120, 264.228, 
264.258, 264.280, and 264.310. The 
po.st-closure cost esti1nate is calculated 
by multiplying the annual post-closure 
cost estimate by the number of years 
of post-closure care required under 
Subpart G of Part 264. 

(b) During the operating life of the 
facility, the owner or operator must 
adjust the post-closure cost estimate 
for inflation within 30 days after each 
anniversary of the date on which the 
first post-closure cost estimate was 
prepared. The adjustment must be 
made a.s specified in paragraphs <bHl) 
and Cb)(2) of this section, using an in
flation factor derived from the annual 
Implicit Price Deflator for Gross Na
tional Product as published by the 
U.S. Department of Commerce in its 
Survey of Current Business. The infla
tion factor is the result of dividing the 
latest published annual Deflater by 
the Deflater for the previous year. 

Cl) The first adjustment is made by 
multiplying the post-closure cost esti
mate by the inflation factor. The 
result is the adjusted post¥closure cost 
estimate. 

<2> Subsequent adjustments are 
made by multiplying the latest adjust
ed post-closure cost estilnate by the 
latest inflation factor. 

<c) The owner or operator must 
revise the post-closure cost estimate 
during the operating life of the facili
ty whenever a change in the post-clo
sure plan increases the cost of post
closure care. The revised post-closure 
cost estimate must be adjusted for in
flation as specified in§ 264.144(b). 

<d) The owner or operator must keep 
the following at the facility during the 
operating life of the facility: The 
latest post-closure cost estin1ate pre
pared in accordance \Vith § 264.144 (a) 

and <c) and, when 1..his l'Slilnate has 
bloPn adjust.t•d in accordance with 
§ 264.144<b), the latest adjusted posl..
closure co1:>t estimate. 

[47 FH. 15047, Apr. 7, 1982, as anu·nth:d at 47 
PR 32357, July 2i;, 19821 

§ 26t.1-t5 Finandal as~urance for post-clo
surl' care. 

The owner or operator of a facility 
subject to post-closure monitoring or 
1naintenance requirements must estab
lish financial assurance for post-clo
sure care in accordance with the ap
proved post-closure plan for the facili
ty. He must choose from the following 
options: 

Ca) Post-closure trust Jund. (1) An 
owner or operator may satisfy the re
quirements of this section by estab
lishing a post-closure trust fund which 
conforms to the requirements of this 
paragraph and sub1nitting an original
ly signed duplicate of the trust agree
ment to the Regional Administrator. 
An owner or operator of a new facility 
must submit the oi·iginally signed du
plicate of the trust agreement to the 
Regional Administrator at least 60 
days before the date on which hazard
ous waste is first received for disposal. 
The trustee must be an entity whlch 
has the authority to act as a trustee 
and whose trust operations are regu
lated and examined by a Federal or 
State agency_ 

(2) The wording of the trust agree
ment must be identical to the wording 
specified in § 264.151(a){l), and the 
trust agreement must be acco1npanied 
by a formal certification of acknowl
edgment (for example, see 
§ 264.15l{a)(2)). Schedule A of the 
trust agreement must be updated 
within 60 days after a change in the 
amount of the current post-closure 
cost estimate covered by the agree
ment. 

(3) Payments into the trust fund 
must be made annually by the owner 
or operator over the term of the initial 
RCRA permit or over the remaining 
operating life of the facility as esti
mated in the closure plan, whichever 
period Is .shorter; this period is hereaf
ter referred to as the "pay-in period." 
The payments into the post-closure 
trust fund must be made as follows: 
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ti> }<'or a nt'W faciULy, t.hc first pay-
1ncnt 1nust be n1adP before the initial 
n~ccipl of hazardous wast.t• for dispos
al. A receipt fro1n the trustee for this 
payn1ent nn1st l>c sul..unittcd by the 
owtH·r or ope rat or to the Rt~gional Ad-
1ninistrator before this initial receipt 
of hazardous waste. The first payment 
must be at least equal to the current 
post-closure cost esthnate, except as 
provided in § 264.145(g), divided by the 
number of years in the pay-in period. 
Subsequent payments must be made 
no later than 30 days after each anni
versay date of the first payment. The 
amount of each subsequent payment 
must be determined by this formula: 

CE--CV 
Ne"1 pavmem~ 

y 

where CE is the current post-closure 
cost estimate, CV is the current value 
of the trust fund, and Y ls the number 
of years remaining in the pay-in 
period. 

(ii) If an owner or operator estab
lishes a trust fund as specified in 
§ 265.145Ca) of this chapter, and the 
value of that trust fund is less than 
the current post-closure cost estimate 
when a pe:tmit is awarded for the facil
ity, the amount of the current post
closure cost estimate still to be paid 
into the fund must be paid in over the 
pay-in period as defined in paragraph 
CaH3> of this section. Payments .must 
continue to be made no later than 30 
days after each anniversary date of 
the first payment made pursuant to 
Part 265 of this chapter. The amount 
of each payment must be determined 
by this formula: 

CE-CV 
Ne1tl payment= 

y 

where CE is the current post-closure 
cost estimate, CV ts the current value 
of the trust fund, and Y is the number 
of years remaining in the pay-in 
period. 

( 4) The owner or operator may accel
erate payments into the trust fund or 
he may deposit the full amount of the 
current post-closure cost estimate at 
the time the fund is established. How-
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PV('r, lH~ must. tnaintain t ht• value of 
tht! fund at uo lt'ss than I.ht' value that 
the fund would have if ann1utl pay-
1nents were 1nadt• as spe<"ifif'd in para
graph <aH3) of this section. 

(5) If I.he OWl\l'r or operator est.tb
lishes a post-closure tru.-;t fund after 
having used one or n1ore alternate 
n1echani.s1ns speci ficd in this section or 
in § 265.145 of this chapter, his first 
payment n1ust be in at least the 
amount that the fund would contain if 
the trust fund were established initial
ly and annual payments made accord
ing to specifications of this paragraph 
and § 265.145(a) of this chapter, asap
plicable. 

<6> After the pay-in period is com
pleted, whenever the current post-clo
sure cost estimate changes during the 
operating life of the facility,· the 
owner or operator must compare the 
new estimate with the trustee's most 
recent annual valuation of the trust 
fund. If the va1ue of the fund is less 
than the amount of the new estimate, 
thC owner or operator, within 60 days 
after the change in the cost estimate, 
must either deposit an an1ount into 
the fund so that its value after this de~ 
posit at least equals the amount of the 
current post-closure cost estimate, or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

C7l During the operating life of the 
facility, If the value of the trust fund 
is greater than the total amount of 
the current post-closure cost estimate, 
the owner or operator may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estimate. 

<B> If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund, he may submit a 
written request to the Regional Ad
ministrator for release of the amount 
In excess of the current post-closure 
cost estilnate covered by the trust 
fund. 

(9) Within 60 days after receiving a 
request from the owner or operator 
for release of funds as specified in 
paragraph <al (7) or (8) of this section, 
the Regional Administrator will in· 
struct the trustee to release to the 
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ownt'r or operator such funds as the 
Regional Athniuistrator specifics in 
writing. 

( 10) During t.he period of post-clo
sure care, the H.egiona.l Administrator 
1nay approve a release of funds if the 
owner or operator demonstrates to the 
Regional Administrator that the value 
of the trust fund exceeds the remain
ing cost of post-closure care. 

(11) An owner or operator or any 
other person authorized to perform 
post-closure care may request reim
bursement for post-closure expendi
tures by submitting itemized bills to 
the Regional Administrator. Within 60 
days after receiving bills for post-clo
sure activities, the Regional Adminis
trator will determine whether the 
post-closure expenditures are in ac
cordance with the post-closure plan or 
otherwise justified, and if so, he will 
instruct the trustee to make reim· 
bursement in such amounts as the Re
gional Administrator specifies in writ
ing. 

(12) The Regional Administrator will 
agree to termination of the trust 
when: 

<il An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

<iD The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.145CD. 

(bl Surety bond guaranteeing pay
ment into a post-closure trust fund. <l> 
An owner or operator may satisfy the 
requirements of this section by obtain
ing a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the Re
gional Administrator. An owner or op
erator of a new facility must submit 
the bond to the Regional Administra· 
tor at least 60 days before the date on 
which hazardous waste is first received 
for disposal. The bond n1ust be effec
tive before this initial receipt of haz
ardous waste. The surety company is
suing the bond must, at a minimum, 
be among those listed as acceptable 
sureties on Federal bonds in Circular 
570 of the U.S. Department of the 
Treasury. 

C2) The wording of the surety bond 
must be identical to the wording speci
fied in§ 264.151Cb). 

i Ji 'l'lH' owner or operator who uses 
a surety bond to satisfy the rcquire-
1net1\~ of this st~Ltion must also est.ab
lbh a standby tru<>t fund. Under the 
terms of the bond. all payn1ents made 
1 hereunder will be deposited by the 
.surety directly into the standby trust 
fund in accordance with instructions 
from the Regional Administrator. '!'his 
standby trust fund must meet the re
quirements specified in § 264.145{a), 
except that: 

(i) An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the surety bond; and 

(ii) Until the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

(A) Payments into the trust fund as 
specified in § 264.145<a>; 

CB) Updating of Schedule A of the 
trust agreement <see § 264.15l(a)) to 
show current post-closure cost esti
mates; 

<C> Annual valuations as required by 
the trust agreement; and 

<D> Notices of nonpayment as re· 
quired by the trust agreement. 

(4) The bond must guarantee that 
the owner or operator will: 

( D Fund the standby trust fund in 
an amount equal to the penal sum of 
the bond before the beginning of final 
closure of the facility; or 

Cii) Fund the standby trust fund In 
an amount equal to the penal sum 
within 15 days after an order to begin 
closure is issued by the Regional Ad
ministrator or a U.S. district court or 
other court of competent Jurisdiction; 
or 

Cili) Provide alternate financial as
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the bond from the 
surety. 

<5> Under the terms of the bond, the 
surety will become liable on the bond 
obligatlon when the o\vner or operator 
falls to perfonn as guaranteed by the 
bond. 

(6) The penal sum of the bond must 
be in an amount at least equal to the 
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cu1T1~11t post-dosun· cost t'st.in1atf'. 
excC'pt as providt:d in§ 264.145qd. 

<7> WhenC'\'t~r the '~urn·nt pt}sl-clo
sure cost estinlate incrc;lSt'S to an 
anlount great.er than U11• pen;d sum, 
the owner or op('n\l.or. within 60 days 
after the increase, 1nust. either cause 
the penal sun1 to be in<'reased to an 
amouut at lea.st equal to the c-urrcnt 
post-closure cost esthnate and sub1nit 
evidence of sucll increase to the Re
gional Administrator, or obtain other 
financial assurance as specified in this 
section to cover the increase. When
ever the current post-closure cost esti
mate decreases, the peual sum n1ay be 
reduced to the amount of the current 
post-clo.!:.ure cost estimate following 
written approval by the Regional Ad
ministrator. 

(8) Under the tern1s of the bond, the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
n1ay not occur, however, during the 
120 day.s beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(9) The owner or operator n1ay 
cancel the bond if the Regional Ad
ministrator has given prior written 
consent based on his receipt of evi
dence of alternate financial assurance 
as specified in this section. 

(c) Surety bond guaranteeing per
formance of post-closure care. (1) An 
owner or operator may satisfy the re
quirements of this section by obtain
ing a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the Re
gional Administrator. An owner or.op
erator of a new facility must submit 
the bond to the Regional Admlnistra
tor at least 60 days before the date on 
which hazardous waste is first received 
for disposal. The bond must be effec
tive before this initial receipt of haz
ardous waste. The surety company Is
suing the bond inust, at a minimum, 
be among those listed as acceptable 
sureties on Federal bonds in Circular 
570 of the U.S. Department of the 
Treasury. 

Title 40-Protoc:tion of Environment 

C.0 'fhr wording of 11 w sun•t y bond 
n1ust he i<lf't1tical to lht· wording speci
fit•d in§ 264.lfll\C). 

(3l The owner or opt>rator wlto use:; 
a surt'lY bond lo satisfy thP n•quire
n1r:nts of thi:; s1:cllu11 11111~;1 ;llso CHhlb
lish a standby tru:;t. fund. Under the 
tenus of the bond, all payments 1nade 
thereunder will be dPpo.sited by the 
surety directly into the standby trust 
fund in accordance with instructions 
fronl the Regional Ad1ninistrator. This 
standby trust fund nntst n1eet the re
quirements specified in § 264.145(a), 
except that: 

(i) An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the surety bond; and 

(ii) Unless the standby trust fund is 
funded pursuant to tile require1nents 
of this section, the following are not 
required by these regulations: 

<A> Payments into the trust fund as 
specified in§ 264.145(a); 

CB) Updating of Schedule A of the 
trust agreement <see § 264.151(a)) to 
show current post-closure cost esti
mates; 

(C) Annual valuations as required by 
the trust agreement; and 

(D) Notices of nonpayment as re
quired by the trust agree1nent. 

(4)" The bond nlust guarantee that 
the owner or opera tor will: 

(i) Perform post-closure care in ac~ 
cordance with the post-closure plan 
and other requirements of the permit 
for the facility; or 

(ii) Provide alternate financial assur· 
ance as specified in this section, and 
obtain the Regional Administrator's 
written approval of the assurance pro
vided, within 90 days of receipt by 
both the owner or operator and the 
Regional Ad1ninistrator of a notice of 
cancellation of the bond from the 
surety_ 

<5) Under the terms of the bond, the 
surety will become liable on the bond 
obligation when the owner or operator 
fails to perform as guaranteed bY. the 
bond. Following a determinaUon pur
suant to Section 3008 of RCRA that 
the owner or operator has failed to 
perform post-closure care in accord
ance with the post-closure plan and 
other permit requirements, under the 
tenns of the bond the surety will per-
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lor1n po~•l clo:>ure can· in rH·cordancl' 
\1,rith UH• po~t-t"lo~aire plan and ot ht>r 
P<'nnit rl'quin'tlH'nls or will deposit 
1111• a1not1nt of tlu· p;:,1uli s111n into the 
standby tn1st fund. 

(6) 'l'hc penal s11111 of tht• bond 1n11st 
be in an arnouut at least Pqual to the 
current post-closure cost estin1ate. 

(7) Whenever the currl."nt post-clo
sure cost e:;ti1nate increases to an 
an1ount greater than the penal sun1 
during the operating life of the facili
ty, the owner or operator, within 60 
days after the increase, 1nust either 
cause the penal sunl to be incre:ised to 
an an1ount at least equal to the cur
rent po!;t-closure cost estimate and 
submit evidence of such increase to 
the Regional Administrator. or obtain 
other financial assurance as specified 
in this section. Whenever the current 
post-closure cost estimate decreases 
during the operating life of the facili
ty, the penal sum may be reduced to 
the amount of the current post-closure 
cost estimate following \Vritten ap
proval by the Regional Adn1inistrator. 

(8) During the period of post-closure 
care, the Regional Administrator nlay 
approve a decrease in the penal sun1 if 
the owner or operator den1onstrates to 
the Regional Administrator that the 
amount exceeds the remaining cost of 
post-closure care. 

(9) Under the terms of the bond, the 
surety may cancel the bond by sending 
notice of cancellation by certified mail 
to the o\vner or operator and to the 
Regional Administrator. Cancellation 
may not occur, hov..·ever, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(10) The O"'ner or operator may 
cancel the bond it the Regional Ad
ministrator has given prior \Vritten 
consent. The Regional Administrator 
will provide such written consent 
when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this .section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.145<D. 

(11J ·r1u· surely will 110( b(' liablt• fur 
dt'fiCit~l1('ic·s ill I ilP perfonniUH'l' ol 
post·elosun· care by lilt' owner or upPr· 
uto1· after lht• HPgiunal Ail1ninistrator 
releases tht~ owner or opt'rator frum 
thp rl'quire1nents of thi.s section in ac
cordance with ~264.145(il. 

t:d) Post-closure letter of credit. ( l) 
An owner or ope rat or tnay satisfy the 
requirernents of this section by obtain
ing an irrevocable standby Jetter of 
credit \Vhich conforms to the require
n1ent.s of this paragraph and subn1it
ting the letter to the Regional Ad1nin
istrator. An owner or operator of a 
new facility nn1st submit the letter of 
credit to the Rt'gional Administrator 
at least 60 days before the date on 
which hazardous waste is first received 
for disposal. The letter of credit must 
be effective before this initial receipt 
of hazardous waste. The issuing insti
tution must be an entity which has 
the authority to issue letters of credit 
and whose letter-of-credit operations 
are regulated and exa1nined by a Fed
eral or State agency. 

(2) The wording of the letter of 
credit. must be identical to the wording 
specified in § 264.15l(d). 

<3) An owner or operator who uses a 
letter of credit to satisfy the require
n1ents of this section must also estab
lish a standby trust fund. Under the 
tenns of the letter of credit, all 
an1ounts paid pursuant to a draft by 
the Regional Administrator will be de
posited by the issuing institution di
rectly into the standby trust fund in 
accordance with instructions from the 
Regional Administrator. This standby 
trust fund must n1eet the require
ments of the trust fund specified in 
§ 264,145(a), except tllat: 

(i) An originally signed duplicate of 
the trust agreement must· be submit· 
ted to the Regional Administrator 
with the letter of credit; and 

<iil Unless the standby trust fund is 
funded pursuant to the requirements 
of t.hi8 section, the following are not 
required by these regulations: 

<A) Payments into the trust fund as 
specified in § 264.145{a); 

<B> Updating of Schedule A of the 
trust agreement <see § 264.151Ca)) to 
sho\v current post-closure cost esti
mates; 

439 
33-J:JO 0-84--29 



§ 264.145 
Title 40-Prutection of Environment 

(C) Annual valuations as n·quircd by 
lhl' l.i"USI agn•t'IHt'llt: aud 

(})) Notict>s ol nonpay1ncnt as re, 
quired by I.he trust <U~rt·1·1nc11l. 

(4) 'l'he lt~U.t'f of C!Tdit. 1nust bt~ ac
con1tHJ..nicd by a \clter fronl the owner 

approv~· a th'(Tc;L-.,t' in the 1Hnou11t of 
th(' lt•Ut•r of ercdit if t hP OWllt'r or op
erator d1~nu111st.ratt':> to U1c Ht'gional 
Adrninistrat.or that the an1ount. cx
cl'cds tht! rl'n1ai11i11g cost of post-clo
sure c-arc. 

or operator rl'f Prrinc- to the letter of 
credit by nu1nber. is::;uing institution, 
and date, and providing the following 
information: the EPA Identification 
Nun1ber, narne, and addr<~ss of the fa
cility, and the amount of funds as
sured for post-closure care of the facil
ity by the letter of credit. 

<5> The letter of credit must be irrev
ocable and issued for a period of at 
least 1 year. The letlet of credit must 
provide that the expiration date will 
be automatically extended for a period 
of at least 1 year unless. at least 120 
days before the current expiration 
date, the issuing institution notifies 
bolh the owner or operator and the 
Regional Administrator by certified 
inail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Regional 
Administrator have received the 
notice, as evidenced by the return re
ceipts. 

(6) The letter of credit must be 
issued in a amount at least equal to 
the current post-closure cost estimate, 
except as provided in § 264.145(g). 

<7) Whenever the current post-clo
sure cost estimate increases to an 
amount greater than the amount of 
the credit during the operating life of 
the facility, the owner or operator, 
within 60 days after the increase, must 
either cause the amount of the credit 
to be increased so that it at least 
equals the current post-closure cost es
timate and submit evidence of such in
crease to the Regional Administrator, 
or obtain other financial assurance as 
specified in this section to cover the 
increase. Whenever the current post
closure cost estimate decreases during 
the operating life of the facility, the 
amount of the credit may be reduced 
to the amount of the current post-clo
sure cost estimate following written 
approval by the Regional Administra
tor. 

(8) During the period of post-closure 
care, the Regional Administrator may 

(9) l"ollowi111~ a detenninalion pursu
aut. to .Section 3008 of RCRA that the 
owner or operator has failed to per
forn1 post-closure care in accordance 
with the post-closure plan and other 
pcnnit rcquircn1ents, the Regional Ad
n1instrator may draw on Lhe letter of 
credit. 

( 10) If the owner or operator does 
not establish alternate financial assur
ance as specified in this section and 
obtain written approval of such alter
nate as~urancc fron1 the H,egional Ad
ministrator within 90 duys after re
ceipt by both the owner or operator 
and the Regional Ad1ninistrator of a 
notice from the issuing institution 
that it has decid"ed not to extend the 
letter of credit beyond the current ex
piration date, the Regional Adminis
trator will draw on the letter of credit. 
The Regional Administrator may 
delay the drawing if the issuing insti· 
tution grants an extension of the term 
of the credit. During the last 30 days 
of any such extension the Regional 
Administrator will draw on the letter 
of credit if the owner or operator has 
failed to provide alternate financial as· 
surance as specified in this section and 
obtain written approval of such assur
ance from the Regional Administrator. 

Cll) 'rhe Regional Administrator will 
return the letter of credit to the issu
ing institution for tennination when: 

<D An owner or operator substitutes 
alternate financial assurance as speci: 
fied in this section; or 

Cii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.1450>. 

Ce) Post-closure insurance. (1) An 
owner or operator may satisfy the re
quirements of this section by obtain
ing post-closure insurance which con
fonns to the requirements of this 
paragraph and subn1itting a certificate 
of such insurance to the Regional Ad
ministrator. An owner or operator of a 
new facility must submit the certifi
cate of insurance to the Regional Ad
ministrator at least 60 days before the 
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dnle on whid\ ha;:ardous waslt' is first 
n'«t·ived for displl:>al. Tiu• insurance 
lnlrnt hf' eift'<"tive bt'forf' tills initial re
ceipt of hn¥.ardous waslt'. At a rnini-
111un1, tiH' lnsurf'r 11111st bC' liccn:>cd to 
transact. tiH' busint':>s of insurance, or 
eligible to provide insurance as an 
excess or surplus lines insurer, in ont• 
or n1ore Staten. 

<2> The wording of the certificate of 
insurance 1nust. be identical to the 
wording specified in § 264.15lle). 

<3> The post-closure insurance policy 
must be issued for a face a1nount at 
lea.st equal to the current post-closure 
cost estimate, except as provided in 
§ 264.145(g). The term "face an1ount" 
means the total amount the insurer is 
obligated to pay under the policy. 
Actual payments by the insurer will 
not change the face amount. although' 
the insurer's future liability will be 
lowered by the an1ount of the pay
ments. 

(4) The post-closure insurance policy 
1nust guarantee that funds will be 
available to provide post-closure care 
of the facility whenever the post-clo
sure period begins. The policy must 
also guarantee that once post-closure 
care begins, the insurer will be respon
sible for paying out funds, up to an 
amount equal to the face amount of 
the policy, upon the direction of the 
Regional Ad1ninistrator, to such party 
or parties as the Regional Administra
tor specifies. 

(5) An owner or operator or any 
other person authorized to perfonn 
post-closure care may request reim
bursement for post·closure expendi
tures by submitting itemized bills to 
the Regional Adrninistrator. Within 60 
days after receiving bills for post-clo· 
sure activities, the Regional Adminis
trator will determine whether the 
post-closure expenditures are in ac
cordance with the post-closure plan or 
otherwise justified, and if so, he will 
instruct the insurer to make relm· 
bursement in such amounts as the Re
gional Adm_inistrator specifies in \Vrit
ing. 

(6) The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to termination of the 
policy by the owner or operator as 
specified in paragraph (e)(ll) of this 

!·Wction. Faih1n· lo pay ltH' prc1nilun, 
w1tl1otlt s11l1:-;titl1lio11 of ai1Prnate fi
nancial D:-; . ..,,un111<'l~ a:; spcC'ificd in this 
seC'tion, will· cnnstitUtt' a significant 
violation of lilPSC rt'gulations, war
ranting such rf'mt·dy as the H.t.'gional 
Adrninistrator dce1ns necessary. Such 
violation will be det>1ned to begin upon 
receipt by the H.egional Adn1inistrator 
of a notice of future cancellation, ter-
1nination, or failure to renew due to 
nonpay111ent of the pre111iu1n, rather 
than upun the date of eXl)iration. 

( 7) Each policy must contain a provi
sion allowing assign1nent of the policy 
to a successor owner or operator. Such 
assignment may be conditional upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

<8) The policy must provide that the 
insurer may not cancel, terminate, or 
fail to renew the policy except, for fail
ure to pay the premium. The automat
ic renewal of the policy must, at a 
minimu1n, provide the insured v.•ith 
the option of renewal at the face 
amount of the expiring policy. If there 
is a failure to pay the pren1ium, the in
surer may elect to cancel, terminate, 
or fail to renew the policy by sending 
notice by certified n1ail to the owner 
or operator and the Regional Adn1inis
trator. Cancellation, termination, or 
failure to rene\v 1nay not occur, howev
er, during the 120 days beginning with 
the date of receipt of the notice by 
both the Regional Ad1ninistrator and 
the owner or operator, as evidenced by 
the return receipts. Cancellation, ter
mination, or failure to renew may not 
occur and the policy will re1nain in full 
force and effect in the event that on 
or before the date of expiration: 

(i) The Regional Adn1inistrator 
deems the facility abandoned: or 

!iD The permit is terminated or re
voked or a new permit is denied; or 

(iii) Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent ju
risdiction: or 

Ov> The o\vner or operator is named 
as debtor in a voluntary or involuntary 
proceeding under Title 11 !Bankrupt
cy), U.S. Code; or 

<vl The premium due is paid. 
(9) Whenever the current post-clo

sure cost estimate increases to an 
amount greater than the face amount 
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of the policy dnrinl~ the opt•ral.ing life 
of the facility, the owner or operator, 
within 60 days aft.er the inr,rca:;e, n1u::;t 
either cause Uu• face a1nonnt to be in
creased t-o an a1nount al. lea.-;t equal to 
the current post-closure cost estimate 
and submit evidence of such increase 
to the Regional Ad111inistrator, or 
obtain other financial assurance as 
specified in this section to cover the 
increase. Whenever the current post
closure cost estimate decreases during 
the operating life of the facility, the 
face amount may be reduced to the 
amount of the current post-closure 
cost estin1ate fo1lowing written ap
proval by the Regional Administrator. 

<10) Commencing on the date that li· 
ability to make payments pursuant to 
the policy accrues. the insurer will 
thereafter annually increase the face 
amount of the policy. Such increase 
must be equivalent to the face amount 
of the policy, less any payments made, 
multiplied by an amount equivalent to 
85 percent of the most recent invest
ment rate or of the equivalent coupon
issue yield announced by the U.S. 
Treasury for 26-week Treasury securi
ties. 

( 11) The Regional Administrator will 
give written consent to the owner or 
operator that he may terminate the 
insurance policy when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 264.145<il 

(f) Financial test and corporate 
guarantee for post-closure care. (1) An 
owner or operator may satisfy the re
quirements of this section by demon
strating that he passes a financial test 
as specified in this paragraph. To pass 
this test the owner or operator must 
meet the criteria of either paragraph 
(f)ClHD or (f}(l)Cii) of this sectJon: 

CD The owner or operator must have: 
CA) Two of the following three 

ratios: a ratio of total liabilities to net 
worth less than 2.0; a ratio of the su1n 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratio of 
current assets to current llabilities 
greater than 1.5; and 

Title 40-Profection of Environment 

(Ill N1:t workhll~ capilal and la11gible 
net worth each at least six tilnes Lhe 
sun1 of the cnrrc11t closure and post
closurc cost. esthnates; and 

<Cl Tangible net worth of at least 
$10 1nillion; and 

(0l Assets in the United Slates 
amounting to at least. 90 percent of his 
total asstots or at least six tilncs the 
sum of the current closure and post· 
closure cost estimates. 

CiD The owner or operator n1ust 
have: 

CA) A current rating for his most 
recent bond issuance of AAA. AA, A, 
or BBB as issued by Standard and 
poor's or Aaa., Aa. A or Baa as issued 
by Moody's; and 

(B) Tangible net worth at least six 
times the sum of the current closure 
and post-closure cost estimates; and 

<C> Tangible net worth of at least 
$10 million; and 

CD> Assets located in the United 
States runounting to at least 90 per
cent of his total assets or at least six 
times the sum of the current closure 
and post-closure cost estimates. 

(2) The phrase "current closure and 
post-closure cost estin1ates" as used in 
paragraph <f)(l) of this section refers 
to the cost estimates required to be 
shown in paragraphs 1-4 of the letter 
from the owner's or operator's chief fi
nancial officer ( § 26i.151(f)). 

(3) To demonstrate that he 1neets 
this test, the owner or operator must 
submit the following items to the Re
gional Administrator: 

Ci) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(f); and 

(ii) A copy of the independent certi
fied public accountant's report on ex
amination of the ov1ner's or operator's 
financial statements for the latest 
completed fiscal year; and 

CUD A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

<A> He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 
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(BJ In ('l)llfH'Ctio11 with that PJ'OC'('
dur(', no n-iattf'rs c:uiH' to his at tt'ntion 
which cau:;cd hin1 to bt•lie\'f' that the 
specifit'd data 1>hould bt· adjusted. 

C4) An O\\'nf'r or opPrator of n. new 
facility 11111.st sub1nlt tht- items speci· 
fied in paragraph (f)(3) of this section 
to the Regional Administrator at least 
60 days before the d;~te on 'J.rhich haz. 
ardous waste is firsL received for dis
posal. 

<5> After the initial submission of 
items specified in paragraph (f)(3) of 
this sect.ion. the owner or operator 
1nust send updated information to the 
Regional Ad1ninistrat.or within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph (f)(3) of this section. 

C6) If the owner or operator no 
longer meets the requirements of 
paragraph (f)(l) of this section, he 
must send notice to the Regional Ad
ministrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 
by certified mail within 90 days after 
the end of the fiscal year for which 
the year-end financial data show that 
the owner or operator no longer meets 
the requirements. The O\vner or opera
tor must provide the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

<7> The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
Cf)(l) of this section, require reports of 
financial condition at any time from 
the owner or operator in addition to 
those specified in paragraph (f)(3) of 
this section. If the Regional Adminis
trator finds, on the basis of such re
ports or other information, that the 
Owner or operator no longer meets the 
requirements of paragraph (f)( 1) of 
this section, the owner or operator 
must provide alternate financial assur
ance as specified in this section within 
30 days after notification of such a 
finding. 

(8) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 

statcn1cnts (1iPt' paralo:"raph lfH3HiiJ of 
this sertionl. An adverse ol)in1on or n 
disclailner of opinion will be cause for 
disallowance. The RE>gional Ad1ninis
trator will evaluate olher qualifka.
tions on an individual basis. The 
owner or operator must provide alter· 
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the disallowance. 

(9) During the period of post-closure 
care, the Rl~gionaJ Ad1ninistrator may 
approve a decrease in the current post
closure cost estimate for which this 
test demonstrates finn.ncial assurance 
if the owner or operator den1onstrates 
to the Regional Administrator that 
the amount of the cost estimate ex
ceeds the remaining cost of post-clo
sure care. 

ClO) The owner or operator is no 
longer required to submit the items 
specified in paragraph Cf)(3) of this 
section when: 

CD An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

<ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 264.145<i>. 

(11) An owner or operator may meet 
the requiren1ents of this section by ob
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the owner or operator. 
The guarantor must meet the require
ments for owners or operators in para
graphs Cf)(l) through (9) of this sec
tion and must comply with the terms 
of the corporate guarantee. The word
ing of the corporate guarantee must 
be identical to the wording specified in 
§ 264.151Ch). The corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph (f){3) of this section. The 
terms of the corporate guarantee must 
provide that: 

<D If the o\vner or operator fails to 
perform post-closure care of a facility 
covered by the corporate guarantee in 
accordance with the post-closure plan 

, and other permit requirements when
ever required to do so, the guarantor 
will do so or establish a trust fund as 
specified in § 264.l45(a) in the name of 
the O\vner or operator. 
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(ii) 'I'hc corporate 1;11ara.11tt·1~ will 
n.•1naiu in forct~ unh•s; lht' 1~uar<L11lor 
sr.nds nolir.e of ca11ccllat.ion by Ct~rli
fird n1ail to lhe owner or operator and 
to the Rt•gional Ad1ninisl.ralor. Canct~l
lation n1ay not occur, howt~ver, during 
the 120 days beginning on the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(iii> If the ownt~r or operator fails to 
provide alternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance from the Regional Ad1ninis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate guaran
tee from the guarantor, the guarantor 
will provide such alternate financial 
assurance in the na1ne of the owner or 
operator. 

<g> Use of 1nultiple financial mecha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing more than one finan
cial niechanism per facility. ·These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment 
into a trust fund, letters of credit, and 
insurance. The mechanisms must be as 
specified in paragraphs (a), (b), (d), 
and (e), respectively, of this section. 
except that it is the combination of 
mechanisms, rather than the single 
mechanism, Which must provide finan
cial assurance for an amount at least 
equal to the current post-closure cost 
estimate. If an owner or opera tor uses 
a trust fund in combination With a 
surety bond or a letter of credit, he 
may use the trust fund as the standby 
trust fund for the other mcchanisn1s. 
A single standby trust fund may be es
tablished for two or more mechanisms. 
The Regional Administrator may use 
any or all of the mechanisms to pro
vide for post-closure care of the facili
ty. 

<h> Use of a financial mechanism for 
multiple JaciUties. An owner or opera
tor may use a financial assurance 
n1echanism specified in this section to 
meet the requirements of this section 
for more than one facility. Evidence of 
financial assurance submitted to the 
Regional Administrator must include a 

Title 40-Protection of Environment 

list showing, for i'!H'h facili1y. llH' EPA 
Idculificali1)n N111nlH•r. nnnH', nclcln·ss. 
and the ;unount of funds fur 1Ji1:->I ·Clo
!-!Un' care assun•d by l.ht• nu·chani.snl. 
If llH' facilith·s cov1'n·d by I ht> n1echa· 
ni:.;rn are in 1norc than 0111: Rt'gion. 
identical evidence of financial assur
ance 1nust be subn1ittPd to and 1nain
tained with the Regional Adn1inistra
tors of au such Regions. The a1nount 
of funds available through the n1echa
nism n1ust be no less than the sum of 
funds that would be available if a sep
arate 1nechanis1u had been est.ablished 
and inaintained for each facility. In di
recting funds available through the 
mechanism for post-closure care of 
any of the facilities covered by the 
mechanisn1. the H.egional Administra
tor may direct only the amount of 
funds designated for that facility, 
unless the owner or operator agrees ti:> 
the use of additional funds available 
under the mechanism. 

Ci> Release of the owner or operator 
froni the require1ncnts of this section. 
When an owner or operator has com
pleted, to t.he satisfaction of the Re
gional Administrator, all post-closure 
care requiren1ents in accordance with 
the post-closure plan, the Regional 
Administrator will, at the request of 
the oWner or operator, notify him in 
writing that he is no longer required 
by this section to maintain financial 
assurance for post-closure care of the 
particular facility. 

[47 FR 15047, Apr. 7, 1982, as amended at 47 
1'1R 32357, July 26, 19821 

§ 264.14.6 Use of a mechanism for finan
cial assuranc~ of both closure and 
post-closure core. 

An owner or operator may satisfy 
the requirements for financial assur
ance for both closure and post-closure 
care for one or more facilities by using 
a trust fund, surety bond, letter of 
credit, insurance, financial test, or cor
porate guarantee that meets the speci
fications for the mechanism in both 
§§ 264.143 and 264.145. The amount of 
funds available through the mecha· 
nism must be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 
and maintained for financial assur-
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a111·t' ot l'i1J~i11n· and ul"· pils1·l·\u:;urv 
('<lit'. 

S :!ti I.I Ii l.ialiility n·11uin•nw11(>-. 

(al Ct1l'i'TlUJ1• /or .s1111!ii'll !1('1·1a1·11ti!l 

occurn·nct'.S. An ow1u-r or operator of a 
hazardous wastf' l.rPat1nent . .stu1age, or 
diSJJusal f'.lcilit.y. or a group of such fa
cilities. tnust dc1nonstmlt• financial J"L'
.sponsibility fur Uodily injury and prop
erty da1nage to third parties caused by 
sudden accidental occurrences arising 

· from operations of the facility or 
group of facilities. Tht' owner or oper
ato1· n1ust have and maintain liability 
coverage for suddf'n accidental occur· 
rcnces in the amount of at 11.:ast $1 
1nillion per occurrence with an annual 
aggregate of at least $2 million, exclu
sive of legal defense costs. This liabil
ity coverage may lie demonstrated in 
one of three ways, as specified in para
graphs Ca)(l), CaH2), and (a)(3) of this 
section: 

(1) An O\Vner or operator inay dem
onstrate the required liability cover
age by having liability insurance as 
specified in this paragraph. 

(i} Each insurance policy must be 
amended by attachment of the Haz
ardous Waste Facility Liability En
dorsement or evidenced by a Certifi
cate of Liability Insurance. The word
ing of the endorsement must be identi
cal to the wording specified in 
§ 264.151CD. The wording of the certifi
cate of insurance must be identical to 
the wording specified in § 264.15l(j). 
The owner or operator must submit a 
signed duplicate original of the en
dorsement or the certificate of Insur· 
ance to the Regional Administrator, or 
Regional Administrators lf the facili
ties are located in more than one 
Region. If requested by a Regional Ad
ministrator, the owner or operator 
must provide a signed dupllcate origi
nal of the insurance Policy. An ov:ner 
or operator of a new facility must 
submit the signed duplicate original of 
the Hazardous Waste Facility Liability 
Endorsement or the Certificate of Li
ability Insurance to the Regional Ad· 
ministrator at least 60 days before the 
date on which hazardous waste ls first 
received for treatment, storage, or dis
posal. The insurance must be effective 
before this initial receipt of hazardous 
waste. 

lii) C.::1;·h in:~unUH'l'. p11lky n111;;1 h1· 
i~.'i\H'd by an in.surer which, at a 1ni11i-
11111111. is lkl·nst·d to transact lilt~ bu:ii

ilt'SS l)f in:,uraJHT. or clig-ible to provid1· 
insur:11wt· as an excess or suqilu.s lines 
i11~;Urt>r. in on1' or niorc Stales: 

(~) An owuer or operator rnay mf'el 
till! requirPnu•nts of this sect.ion by 
passing a financial tc:;t for lial>ilit.y 
covl'rage as specified in paragraph CfJ 
of l.his section. 

l3) An ownt~r or operator rnay dem
onstrate the n~quired liability cover
age through use of both the financial 
test anct insurance as these mecha
nisn1s are spct ified in this section. The 
a1nounts of coverage demonstrated 
must total at lea.st the minimum 
amounts required by this paragraph. 

Cb) Co-i;erage for nonsudden acciden
tal occurrences. An owner or operator 
of a surface in1poundment. landfill, or 
land treattnent facility which is used 
to manage hazardous waste. or a group 
of such facilities, must demonstrate fi
nancial responsibility for bodily injury 
and property damage to third parties 
caused by nonsudden accidental occut
rences arising from operations of the 
facility or group of facilities. The 
owner or operator must have and 
n1aintain liability coverage for nonsud
den accidental occurrences in the 
amount of at least $3 million per oc
currence with an annual aggregate of 
at least $6 n1illion, exclusive of legal 
defense costs. This liability coverage 
may be demonstrated in one of three 
ways, as specified in paragraphs <b><l). 
(b)(2). and (b)(3) of this section: 

( 1) An o\vner or operator may dem
onstrate the required liability cover
age by having liability insurance as 
,specified in this paragraph. 

<i> Each insurance policy n1ust be 
amended by attachn1ent of the Haz
ardous Waste Facility Liability En
dorsement or evidenced by a. Certifi
cate of Liability Insurance. The \VOrd· 
lng of the endorsement must be identi
cal to the wording specified in 
§ 264.1510). The wording of the certifi
cate of insurance must be identical to 
the wording specified in § 264.15l(j), 
The owner or operator must submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional Adrr.inistrators if the facili-
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I ic.s arc hH-:alt•d in 111orc than otH' 
llt'tdon. If n~q111'.sl.ed by a Ht'tdonal Ad· 
1nini!-ilrator, Lile ow11er or opt·ralor 
rnust provide a !'it~11t~d d11pHcal.1• origi
nal of lhe insuran~c policy. An owner 
or opcn1lor of a IH~W facility 1nusl 
subn1it the .siKncd ctuplicatt• original of 
the llazar<lous Waste Paciiit.y Liability 
Endor:;emcnl or the Cerlificate of Li
ability Insurance to the R<'gional Ad
ministrator at least GO days before the 
date on which hazardous waste is first 
received for treatment, storage, or dis
posal. The insurance must be effective 
before this initial receipt of hazardous 
waste. 

(ii) Each insurance policy nutst be 
issued by an insurer which, at a mini
mum. is licensed to transact the busi
ness of insurance, or eligible to provide 
insurance as an excess or surplus lines 
insurer, in one or 1nore States. 

(2) An o-..t1ner or operator may meet 
the requirements of this section by 
passing a financial test for liability 
coverage as specified in paragraph (f) 
of this section. 

(3) An owner or operator n1-aY dem
onstrate the require_d liability cover
age through use of both the financial 
test and insurance as these mecha
nisms are specified in this section. The 
amounts of coverage must total at 
least the minimum amounts required 
by this paragraph. 

(4) For existing facilities, the re
quired liability coverage for nonsud
den accidental occurrences must be 
demonstrated by the dates listed 
below. The total sales or revenues of 
the owner or operator in all lines of 
business, in the fiscal year preceding 
the effective date of these regulations, 
will determine which of the dates ap
plies. If the owner and operator of a 
facility are two different parties, or if 
there is more than one owner or 01-Jer
ator, the sales or revenues of the 
owner or operator with the largest 
sales or revenues will determine the 
date by which the coverage must be 
demonstrated. 'The dates are as fol
lows: 

<D For an owner or operator with 
sales or revenues totalling $10 million 
or inore, 6 months after the effective 
date of these regulations. 

OD For an ovlner or operator with 
sales or revenues greater than $5 mll-

Title 40-Protection of Environment 

Ji1n1 bul. l<·s~; lhn.n $10 1nillion, 18 
111011tlu; after Lht' t•ffpclivt' dn.lt' of 
U1c:-;e rt'~ulat\nus. 

(iiil All other owners or 01wrators, 30 
111011ths afti'r the cffC'ctive dale of 
U1cse rc1~ulatio11s. 

(c) llequest for l1anance. If an uwncr 
or operator can Jcn1oustratc lo the 
sath;faction of the Ilcg-ional Adminis
trator that the lt.'Vcls of financial re
sponsibility required by paragraph (a) 
or Cb> of this se<:lion are not consistent 
with the degree and duration of risk 
associated with treatn1ent, storage, or 
disposal at Lhe facility or group of fa
cilities, the owner or operator n1ay 
obtain a variance fron1 the Regional 
Ad1ninistrator. The request for a vari
ance must be sub1nitted to the Region
al Administrator as part of the appli
cation under § 270.14 of this chapter 
for a facility that does not have a 
permit, or pursuant to the procedures 
for permit 1nodification under § 124.5 
of this chapter for a facility that has a 
permit. If granted, the variance will 
take the form of an adjusted level of 
required liability coverage, such level 
to be based on the R.egional Adminis
trator's assessment of t11e degree and 
duration of risk associated with the 
ownership or operation of the facility 
or group of facilities. The Regional 
Administrator may require an owner 
or operator who requests a variance to 
provide such technical and engineer· 
ing information as is deetned neces
sary by the Regional Administrator to 
determine a level of finaneial responsi
bility other than that required by 
paragraph Ca) or Cb) of this section. 
Any request for a variance for a per
mitted facility will'be treated.as a re
quest for a permit modification under 
§§ 270.41Ca)(5) and 124.5 of this chap. 
ter. 

(d) Adjustments by the Regional Ad-
1ninistrator. If the Regional Adminis
trator determines that the levels of fi
nancial responsibility required by 
paragraph (a) or (b) of this section are 
not consistent with the degree and du· 
ration of risk associated with treat
ment, storage, or disposal at the facili
ty or group of facilities, the Regional 
Administrator may adjust the level of 
financial responsibility required under 
paragraph Ca) or Cb> of this section as 
may be necessary to protect human 
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ht'illth and till· L"ll\'ironn11·nl. 'fhis ad 
j11:;t.1:d it'vt·l will be bast•d on the Rc
r;ional Adininistrator·s as~;t!.SSllH'nt. of 
1.ht'.<it'grf'c and duration of risk associ
al.t~d \Vitl1 I.he ownership or operation 
of the fadlily or group of facilities. In 
addition, if the RL1gional Adn1inistra
lor detennines thal there is a sig-nifi
cant risk to hu1nan health and the en
vironment from rionsudden accidental 
occurrences resulting from the oper
ations of a facility that is not a surface 
impoundrncnt, landfill, or land treat
ment facility, he n1ay require that an 
owner or operator of the facility 
con1ply with paragraph Cb) of this sec
tion. An owner or operator n1ust fur
nish to the Regional Administrator, 
within a reasonable tin1e, any informa
tion which the Regional Administra
tor requests to detennine. whether 
cause exists for such adjustments of 
level or type of coverage_ Any adjust~ 
n1ent of the level or type of coverage 
for a facility that has a pennit \Vill be 
treated as a permit modification under 
§§ 270.4l(a)(5) and 124.5 of this chap
ter. 

(e) Period of coverage. An owner or 
operator must continuously provide li
ability coverage for a facility as re
quired by this section until certifica
tions of closure of the facility, as spec. 
ified in § 264.115, are received by the 
Regional Administrator. 

(f) Financial test for liability cover
age.(!) An owner or operator may sat
isfy the requirements of this section 
by demonstrating that he passes a fi
nancial test as specified in this para
graph. To pass this test the owner or 
operator must meet the criteria of 
paragraph (f)(l)(i) or (f)(l)(iiJ: 

(i) The o\vner or operator must have: 
(A) Net working capital and tangible 

net worth each at least six times the 
amount of liability coverage to be 
demonstrated by this test; and 

<B) Tangible net \Vorth of at least 
$10 million: and 

(C) As.sets in the United States 
amounting to either: (1) at least 90 
percent of his total assets; or (2) at 
least six times the amount of liability 
coverage to be demonstrated by this 
test. 

CiiJ The owner or operator must 
have: 

<AJ A ('ll!Tl'lll l'alillK for his llHl!-i\ 
recl'nt IJund b:>uance of Ali.A, AA, A, 
or BDB a.s issul'd by .Standard and 
Poor's, or Aaa, Aa. A, or Baa as bsued 
by MooU:r·s; and 

<B) Tangible net worth of at least 
$10 1nillion; and 

CCl 'Tangible net worth at leru;t six 
times the ainount of liability coverage 
to be demonstrated by this test; and 

(D) Assets in the United States 
an1ounting to either: < 1) at least 90 
percent of his total assets; or ( 2) at 
least six timf'.s the a1nount of liability 
coverage to be den1onstrated by this 
test. 

C2) The phrase "amount of liability 
coverage" as used in paragraph (f)Cl) 
of this section refers to the annual ag
gregate amounts for which coverage is 
required under paragraphs Ca) and (b) 
of this section. 

(3} To dc1nonstrate that he n1eets 
this test, the owner or operator must 
submit the following three items to 
the Regional Adn1inistrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(g). If 
an owner or operator is using the fi
nancial test to demonstrate both as
surance for closure or post-closure 
care, as specified by §§ 264.143(f), 
264.145(f), 265.143<e), and 265.145(e), 
and liability coverage, he must subn1it 
the letter specified in § 264.151(g) to 
cover both forms of financial responsi
bility; a separate letter as specified in 
§ 264.151(f) is not required. 

(ii) A copy of the independent certi
fied public accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year. 

<iii) A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

(A) He has compared the data which 
the letter from the chief financial offi~ 
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

(fl) In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 
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( 4 l An ownt'r ur operator of a IH'W 
facility 11\USL !-iUbn1it the il.c1ns SPC'Ci
fil'd in pa.rngraph (f)(3) of this .section 
to U1e Regional Adtniuistrator at least 
GO days before the date on which haz
ardous wa.stt: is (ir::;t received for lreat.
n1enl, storage, or disposal. 

(5) After tht' initial submission of 
items specified in paragraph <fH3> of 
this section, the owner or operator 
1nust send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. 'l'his information must con
sist of all three itenis specified in para
graph (f)(3) of this section. 

<6> If the owner or operator no 
longer meets the requirements of 
paragraph (f)( 1) of this section, he 
must obtain insurance for the entire 
an1ount of required liability coverage 
as specified in this section. Evidence of 
insurance must be submitted to the 
Regional Administrator within 90 days 
after the end of the Iiscal year for 
which the year-end financial data 
show that the owner or operator no 
longer meets the test requirements. 

(7) The Regional Administrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the o'wner's or operator's financial 
statements (see paragraph (f)(3)(ii) of 
this section>. An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator must provide evi· 
dence of insurance for the entire 
amount of required liability coverage 
as specified in this section within 30 
days after notification of disallowance. 

(g) ?iotwithstanding any other provi· 
sion of this part, an owner or operator 
using liability insurance to satisfy the 
requirements of this section may use. 
until October 16, 1982, a Hazardous 
Waste Facility Liability Endorsement 
or Certificate of Liability Insurance 
that does not certify that the insurer 
is licensed to transact the business of 
insurance, or eligible as an excess or 
surplus lines insurer, in one or more 
States. 
(Approved by the Office of Management 
and Budget under control number 2000-

Title 40-Protection of Environment 

0445, !or paragra11h:-; (aHlldl. tllHlh1\, rel, 
(dl, and (f)(J1 through ((il.l 
L47 PH 16554, Apr. Hi. HJ!\2, a.~ anwndl'd at 
47 l"R 28627, July 1. 19U2; '1'/ FH. 30447, July 
IJ, 1982; 48 PH. :JOll5. June 30, 1983] 

§ 26·1.l·HI l11cupal'ity of owners or opera· 
tors, guarantors, or financial instilu· 
lions. 

(a) An owner or operator must 
notify the Regional Administrator by 
certified mail of the comn1encement of 
a voluntary or involuntary proceeding 
under Title 11 CBankruptcy),· U.S. 
Code, naming Lhe owner or opera.tor as 
debtor, within 10 days after com
mencement of the proceeding. A. guar· 
antor of a corporate guarantee as spec
ified in §§ 264.143(f) and 264.145(f) 
must make such a notification if he is 
named as debtor, as required under 
the terms of the corporate guarantee 
(§ 264.151<h)). 

(b) An owner or operator who fulfills 
the requirements of § 264.143, 
§ 264.145, or § 264.147 by obtaining a 
trust fund, surety bond, letter of 
credit, or insurance· policy will be 
deemed to be without the required fl. 
nancial assurance or liability coverage 
in the event of bankruptcy of the 
trustee or issuing institution, or a sus
pension or revocation of the authority 
of the trustee institution to act as 
trustee or of the institution issuing 
the surety bond, letter of credit, or in· 
surance policy to issue such instru
ments. The owner or operator must es
tablish other financial assurance or li
ability coverage within 60 days after 
such an event. 

§ 264..149 Use of State-required mecha
nian1s. 

(a) For a facility located in a State 
where EPA is ad1nlnistering the re
quirements of this Subpart but where 
the State has hazardous waste regula· 
Uons that include requirements for fi. 
nanclal assurance of closure or post
closure care or liability coverage, an 
owner or operator may use State-re
quired financial mechanisms to meet 
the requirements of § 264.143, 
§ 264.145, or § 264.147, if the Regional 
Administrator determines that the 
State mechanis1ns are at least equiva
lep.t to the financial mechanism speci· 
fled in this Subpart. The Regional Ad-
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tni11istrat.or will (•valuate thP t'Qlliva·· 
!ency of tl1t· HH'chanisnu; principally in 
t.enns of (1) certainly of lhf' availabil· 
iLy of funds fort.he required dosurl' or 
posl~closurc care activitil's or liability 
coverage and (2) thf' ainount. of funds 
that will bt~ n1adc available. The H.e· 
gional Ad1ninistrator rnay also consid· 
er other factors ns he deems appropri· 
ate. The owner or operator n1ust 
submit to the Regional Adtninistralor 
evidence of the establishn1ent of the 
n1echanism together with a letter re· 
questing that the State.required 
mechanism be considered acceptable 
for meeting the requirements of this 
Subpart. The submission must include 
the following information: The facili
ty's EPA Identification Number, 
name, and address, and the amount of 
funds for closure or post-closure care 
or liability coverage assured by the 
mechanism. The Regional Administra· 
tor will notify the owner or operator 
of his determination regarding the 
mechanism's acceptability in lieu of fi
nancial inechanisms specified in this 
Subpart. The Regional Administrator 
n1ay require the owner or operator to 
submit additional information as is 
deemed necessary to make this deter
mination. Pending this determination, 
the owner or operator will be deemed 
to be in compliance with the require· 
men!J; of § 264.143. § 264.145. or 
§ 264.147, as applicable. 

(b) If a State-required mechanisn1 is 
found acceptable as specified in para
graph (a) of this section except for the 
amount of funds available, the owner 
or operator may. satisfy the require
ments of this Subpart by increasing 
the funds available through the State· 
required mechanism or using addition
al financial mechanisms as specified in 
this Subpart. The amount of funds 
available through the State and Fed
eral mechanisms must at "least equal 
the amount required by this Subpart. 

§ 264.150 State assumption of responsibil-
ity. 

(a) If a State either assumes legal re· 
sponsibility for an owner's or opera· 
tor's compliance with the closure. 
post-closure care, or liability require· 
ment.s of this Part or assures that 
funds will be available from State 
sources to cover those requirements, 

t.hP owner or opt>ratnr will be in coin· 
plianct> with th<' rl'quirl'lnents of 
§ 264.143, § 264.145, or § 264.147 H Lbc 
ficgionn.I Arln1inbtrator dt'tcrn1ines 
that ll11' Statr":.; u.ssun1µtion of respon· 
sibility is at least t·quivalent. to the fi. 
nancial 1ncchanis1ns specified in this 
Subpart. 'I'he Regional Adn1inistrat.or 
will evaluate the equivalency of State 
guarantees principally in tenns of ( 1) 
certainty of the availability of funds 
for the required closure or post-clo· 
sure care activities or liability coverage 
and (2) the amount of funds that will 
be made available. The Regional Ad
n1inistrator n1ay also consider other 
factors as he deems appropriate. The 
owner or operator must submit to the 
Regional Administrator a letter from 
the State describing the nature of the 
State's assumption of responsibility to· 
gether with a letter fron1 the owner or 
operator requesting that the State's 
assumption of responsibility be consid· 
ered acceptable for meeting the re· 
quirements of this Subpart. The letter 
from the State must include, or have 
attached to it, the following informa~ 
lion: the facility's EPA Identification 
Number, name, and address, and the 
amount of funds for closure or post
closure care or liability coverage that 
are guaranteed by the State. The Re
gional Administrator will notify the 
owner or operator of his determina· 
tion r:egarding the acceptability of the 
State's guarantee in lieu of financial 
mechanisms specified in this Subpart. 
The Regional Administrator may re
quire the owner or operator to submit 
additional information as is deemed 
necessary to make this determination. 
Pending this determination, the owner 
or operator \Vil) be deemed to be ln 
compliance with the requirements of 
§ 264.143, § 264.145, or§ 264.147, asap· 
plicable. 

(b) If a State's assun1ption of respon
sibility is found acceptable as specified 
in paragraph Ca) of this section except 
for the amount of funds available, tl;te 
owner or operator may satisfy the re
quirements of this Subpart by use of 
both the State's assurance and addi· 
tional financial mechanisms as speci· 
fied in this Subpart. The a1nount of 
funds available through the State and 
Federal mechanisms n1ust at least 
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equal the an1ou11l n~quircd by this 
Hubµart.. 

§ 26.(.151 Wording uf the instruml'nL..;. 

Ca)( 1) A trLrnt agrcen1cnt for a trust 
fln11.l, as specified in § 264.143(a) or 
§ 2ti4.145(a) or § 265.143(a) or 
§ 265.145Ca) of this chapter, 1nust bC' 
worded as follows. except that instruc
tions in brackets arc to be replaced 
with the relevant inforn1at.ion and the 
brackets delet.ed: 

TRUST AGlll>EMENT 

Trust Agreem.ent, the "Agreement," en· 
ten~d into a.s of {date] by and between 
[nan1e of the owner or operator]. a. (name of 
State] [insert "corporation," "partnership," 
"association." or •·proprietorship"], the 
"Grantor," and (name of corporate trustee], 
[insert "incorporated in the State of --" or 
"a national bank"], the "Trustee." 

Whereas, the United States Environmen
t.al Protection Agency, "EPA," an agency of 
the United States Govern1nent, has estab
lished certain regulations applicable to the 
Grantor, requiring that an owner or opera
tor of a hazardous waste management facili
ty shall provide assurance that funds will be 
available when needed for closure and/or 
post-closure care of the facility, 

Whereas, the Grantor has elected to es
tablish a trust to provide all or part of such 
financial assu1·ance for the facilities identi
fied herein, 

Whereas, the Gran tor, acting through its 
duly authorized officers. has selected the 
Trustee to be the trustee under this agree
ment, and the Trustee is willing to act as 
trustee, 

Now, Therefore, the Grant.or and the 
Trustee agree as follows: 

Section 1. Definitions. As used in this 
Agreement: 

(a} The ternl "Grant.or" means the owner 
or operator who enters into Lhis Agree1nent 
and any successors or assigns of the Grant
OL 

(b) The term "Trustee" means the Trust
ee who enters Into this Agreement and any 
successor Trustee. 

Section 2. Identification of Facilities and 
Cost Estimates. This Agreement. pertains to 
the facilities and cost estimates idcntlfled 
on attached Schedule A Con Schedule A. for 
each facility list the EPA Identification 
Number, name, address, and lhe current clo
sure and/or post·closure cost estimates. or 
portions thereof, for which financial assur
ance is demonstrated by this Agreement]. 

Section 3. Establish11wnt of Fund. The 
Grantor and the Trustee hereby establlsh a 
trust fund. the "Fund," for the benefit of 
EPA. The Granter and the Trustee intend 
that no Lhird party have access to the Fund 

Titlu 40-Protoction of Environment 

eX<'l'lli HS h1•rdn providt•d_ The Fund is i•s 
tallHshed initially n.s consislinp. 11f tiH' prop
erty, which hi :l.l:Ct'.plabh' lo th1· Truslt•e, dt·
scribctJ in Scheduh• B al taclu·cl h1•n•1 o. Such 
pn)p1•rty and any ollu•r prop1•rty subse
quenU:;: transfcrtt'd tu tlu~ Trustee is re
ferred to as the Pund, together with all 
earnings and profits thereon, less any pay
nu~uts or distributions madf' by the Trustee 
pursuant to this Agreemt•nt. The Fund shall 
be held bl-' the Trustee, IN TRUST, as here
inafter provided. The Trustee shall not be 
responsible nor shall it undertake any re
sponsibility for the an1ount or adf'quacy of, 
nor any duty to collect from the Grantor, 
any payments necessary to discharge any li
abiliUes o( the Grantor established by EPA. 

Section 4. Payment for Closure and Post
Closure Care. The Trustee :;hall make pay
ments from the Fund as the EPA Regional 
Administrator shall direct, in writing, to 
provide for the payment of the costs of clo
sure and/or post-closure care of the facili
ties covered by this Agreement. The Trustee 
shall reimburse the Granter or other per
sons as specified by the EPA Regional Ad
n1inistrator from the Fund for closure and 
post-closure expenditures in such amounts 
as the EPA Regional Administrator shall 
direct in writing. In addition, the Trustee 
shall refund to the Granter such amounts 
as the EPA Regional Administrator speei~ 
fies in writing. Upon refund, such funds 
shall no longer constitute part of the Fun<l 
as defined herein. 

Section 5. Payme1tW Comprising the Fund. 
Payments made to the Trustee for the Fund 
shall consist of cash or securities acceptable 
t-0 the Trustee. 

Section 6. Trustee lJ!anagemenL The 
Trustee shall Invest and reinvest the prlncl
pal and income of the Fund and keep the 
Fund invested as a single fund, without dis
tinction between principal and income, In 
accordance with general Investment policies 
and guidelines which t.he Gra.ntor may com· 
n1uulcate in writing to the Trustee from 
titnc t-0 time, subject, however, to the provi
sions of this Section. In Investing, reinvest
ing, exchanging, selling, and managing the 
Fund, the 'l'rustee shall discharge his duties 
with respect to the trust fund solely in the 
interest of the beneficiary and with the 
care, skill, prudence, and diligence under 
the circumstances then prevailing whlch 
persons of prudence, acting In a like capac
ity and farnlllar with such matters, would 
use tn the conduct of an enterprise of a like 
character and with like aims; except that: 

(IJ SecurlLles or oLher obligations of the 
Granlor, or any other owner or operator of 
the facilities, or any of their affiliates as de
nned In the Investment Company Act of 
1940, as amended, 15 U.S.C. 80a-2.(a), shall 
not be acquired or held, unless they are se-
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euritii•s ~>r 01J1Pr o\Jli1~atin11s uf Ill!' F('dPraJ 
or a fitat.• gov1•n1mt-'nt: 

i\il Tht• Trw;t1·p i~: aulhorif.Pd !01 invc·st !lw 
l<'und in tirn" or ckmand dqwsi1'; ol till; 
TrustPc. to 111,~ c•xfc•nl insun·d by an ;lg-1~rwy 
of th1' Pt-c!Pr:il or :St.alt' i.:ov~·nu1ll'nf: and 

(ijj) Th:' Trusll'1~ is au1huri;~ed tu hold 
ra.sl1 awai!i11g i11w·stnwtit or distribution un
inve:;ted for a re;<.souabk time ;tnd witlloul 
liabilit.y for the pavm<'nl of interest there
on. 

Secl1011 7. Commingling und Ini>estmcnt. 
The Trustee is cxpres:;ly authorized in its 
diS{'.retion: 

(a) To tranfer fron1 time to lime any or all 
of the assets of the ·Pund to any common, 
comn1ingkd, or collective I rust fund created 
by the Trustee in which lhc F'und is eligible 
to participate. subject to all of the provi. 
siolll:i thereof, to be c01nn1ingled with the 
assets of other trusts participating therein; 
and 

(b) To purchast.: shares in any investment 
company registcn:d under the Investment 
Company Act of 1940. 15 u.s.c_ BOa-1 et 
seq., including one which may be creat(·d. 
n1anaged, underwritten, or to which invest
ment advice is rendered or the shares of 
which are sold by the Trustee. The Trustee 
may vote such shares In its discretion. 

Section 8. Express Powers of Trustee_ 
Without in any way limiting the powers and 
discretions conferred upon the Trustee by 
the other provisions of this Agreement or 
by law. the Trustee is expressly authorized 
and empowered: 

<aJ To sell, exchange, convey, transfer, or 
otherwise dispose of any property held by 
It, by public or private sale. No person deal
ing- with the Trustee shall be bound to see 
to the application of the purchase money or 
to inquire into the validity or expediency of 
any such sale or other disposillon; 

Cb) To make, execute, acknowledge, and 
deliver any and all documents of transfer 
and con\·eyance and any and all other in
struments that may be necessary or appro
priate to carry out the powers herein grant
ed; 

Cc) To register any securities held in the 
Fund in lts own name or in the na1ne of a 
nominee and to hold any security In bearer 
form or in book entry, or to cornbine certifi
cates representing such securities with cer
tificates of the same Issue held by the 
Trustee Jn other fiduciary capacities, or to 
deposit or arrange for the deposit of such 
securities in a Qualified central depositary 
even though, when so deposited, such secu
rities may be merged and held in bulk In the 
name of the n01ninee of such depositary 
with other securities cleposlted thereln by 
another person, or to deposit or arrange for 
the deposit of o.ny securities Issued by the 
United Stc.tes Government, or any agency 
or in:;tru1nentality thereof, with n Federal 
Reserve bank, but the books .-md records of 

.ilw T1'q.-,(1·1' sl1:1Jl at all !inw~ situ\\- that all 
~twh St'cllrili\•'.; ar<· 1rnrt. of l[ll" l·'und: 

\dl To d1'po:;1t any cash in till' l"unJ in in· 
ll'f\'sl-bearing ae('ounts n1r1.1ntairH·<l or sa\'
lc;i.;.~ ccrtifu·nt.-;; issuul lly lilt• Trust.-i., in it.S 
1><·parale f'Orporaft· capai'il~', or in any other 
banking- in::;titntion afiiliati:d with the 
Trustl'l>, 1-o t hl• extent insurc•d by an agency 
of the F.,ctcral or Stat~· governnH:nt; and 

(C) To compron1ise or otherwise adjust aU 

clai1us in favor of or ai::-aini;t the Fund. 
Section 9. 1'a.xcs and EJ:penses. All taxes 

of any kind that 1nay be a.sscssed or levied 
against or in respect of the F'und and all 
brok<'rage comtnissions incurred by lhe 
Fund shall be paid from the Pund. AU other 
C'XPPnses ineurr('d by the Trustee in connec
tion with the administrat!on of this Trust, 
including fr>!s for legal Sl'rvices rendered to 
the Trustee, the compensation of the Trust
ee t.o the extent not paid directly by the 
Granlor. and all other proper charges and 
disbursements of t-he Trustee shall be paid 
from the Fund. 

Section 10. Annual Valuation. The Trust
ee shall annually, at least 30 days prior to 
the anniversary date of establishment of 
the Fund, furnish to the Grantor and to the 
appropriate EPA Regional Administrator a 
state1nent confirming the value of the 
Trust. Any securities in the Fund shall be 
valued at tnarket value as of no more than 
60 days prior to the anniversary date of es-. 
tablishment of the Fund. The failure of the 
Grant.or to object in writing to the Trustee 
within SO days after the statement has been 
furnished to the Grantor and lhe EPA Re
gional Administrator shall constitute a con
clusively binding assent by the Grant.or, 
barring th~ Grant.or from asserting any 
claim or liability against the Trustee with 
respect to matters disclosed In the state
ment. 

Section 11. Advice of Counsel. The Trust
ee may from time to tin1e consult with coun
sel. who n1ay be counsel to the Grantor, 
wlth respect to any questlon arising as to 
the construction of this Agreement or any 
action to be taken hereunder. The Trustee 
shall be fully protected, to the extent per
mitted by law, in acting upon the advice of 
counsel. 

Section 12. Trustee Compensation, The 
Trustee shall be entitled to reasonable co1n
pcnsatlon for its services as agreed upon In 
writing from tirrte to time with the Grant.or. 

Section 13. SuccPssor Trustee. The Tnistee 
mny re:,lgn or the Grs.ntor may replace the 
Trustee, but such resignation or 1·eplace
ment shall not be effective until the Grant.
or has appointed a successor trustee and 
this successor accepts the P.ppolntmcnt. The 
successor trustee shall have the sa1ne 
powers and duties as those conferred upon 
the Tl'ustee hereunder. Upon the successor 
trustee's acceptance of the appointment. 
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1111~ 'l'11tslt•P :.l1all ;u,sii.:n. tra11slcr. a11<1 pay 
o\·1·r to lht: m11;ct~s~•or truslt't) Uw funds and 
prupt'rlit'B l\u~n 1·onstit.ulin~ the Pund. If 
lor any reason the Gra11tor n1nnoL or does 
not ilCl in Uw evPnl of U1t• n~sii;:uatinu ol 
t.11c TrU'>h·c, the Trustee may apl>lY lo a 
('OUrl of c01npete11t jurisdiction for the ap
point1ncnt of a successor trustee or for in
i;lrnctions. The successor trustee shall speci
fy the date on which it am;un1cs administra
tion of the trust in a writing sent to the 
Grant.or, the EPA Regional Ad1ninislrator, 
and the present TruslPe by certified 1nail 10 
days before such change becomes effective. 
Any expenses incurrc.J by the Trustee as a 
result of any of the acts contc1nplatcd by 
this Section shall be paid as provided in Sec
tion 9. 

Section 14. Insl11tctions to the Trustee. AU 
orders. requests, and instructions by the 
Grantor to the Trustee shall be in writing, 
signed by such p{!rsons as are designated in 
the allached Exhibit A or such other desig
nees as the Granter may designate by 
amendment to Exhibit A. The Trustee shall 
be fully protected in acting without Inquiry 
in accordance with the Grantor's orders, re
quests, and instructions. All orders. re
quests, and instructions by the EPA Region
al Administrator to the Trustee shall be in 
writing, signed by the EPA Regional Admin
istrators of the Regions in which the facili
ties are located, or their designees, and the 
Trustee shall act and sh.all be fully protect
ed in acting In accordance with such orders, 
requests, and instructions. The Trustee 
shall have the right to assume. in the ab
sence of written notice to the contrary, that 
no event constituting a change or a termina
tion of the authority of any person to act on 
behalf of the Grantor or EPA hereunder 
has occurred. The Trustee shall have no 
duty to act in the absence of such orders, re
quests. and instructions from the Grantor 
and/or EPA, except as provided for herein. 

Section 15. Notice of Nonpayment. The 
Trustee shall notify the Grantor and the 
appropriate EPA Regional Administrator, 
by certified mail within 10 days following 
the expiration of the 30-day period after the 
anniversary of the establishment of the 
Trust, if no payment ls received from the 
Grantor during that period. After the pa.y
in period is completed, the Trustee shall not 
be required to send a notice of nonpayment. 

Section 16. Amendment of Agree1nent. This 
Agreement may be amended by an instru-
1nent In writing executed by the Grantor, 
the Trustee, and the appropriate EPA Re
gional Administrator, or by the Trustee and 
the appropriate EPA Regional Administra
tor if the Grantor ceases to exist. 

Section 17. /rrevocability and Tennina
lion. Subject to the right ·of the par lies to 
amend this Agreement as provided in Sec
Lion 16, lhis Trust shall be irrevocable and 
shall continue until terminated at the writ-

Title 40--Protectic.in of Environment 

lc11 agrt''<~t1w11t of tilt' (irnntor, llw Trustc«, 
and th1' .b.'l'A H('l-\ional Adn1inls1ralor. orb}' 
the Trusl1•1' and the t:P.A Ht'f~ional Adn)iHi~. 
lrator, if the Grantor c<·a.~p,.; to t'XL>il. Upon 
termination of the Trw;l, all l"l'llHlining 
trust property, less final tnisl administra
tion cxprnscs, shall be ddivcn•d to the 
Grantor. 

scctio1t 18. Immunity a11d lndt•mnifica
tion. The Trw;tcc shall not. incur personal 
liability of any nature in connection with 
any act or omission, made in good faith. in 
the administration of this Trust, or in carry
inu- out any directions by the Grantor or the 
EPA Regional Ad1ninistrator issued In ac
cordance with this Agree1nent. The Trustee 
shall be indemnified and saved harmless by 
the Grantor or front the Trust Fund, or 
both, from and against any personal Uabil
ity to which the Trustee may be subjected 
by rc~on of any act or conduct in its offi
cial capacity, including all expenses reason
ably incurred in its defense in the event the 
Grantor falls to provide such defense. 

Section 19. Choice of Law. This Agree-
1nent shall be adtninlstered, construed, and 
enforced according to the laws of the State 
of [insert na1ne of State]. 

Section 20. IJ1terpretation. As used in this 
Agreement, words in the singular include 
the plural and words in t.he plural include 
the singular. The descriptive headings for 
each Section of this Agreement shall not 
affect the interpretation or the legal effica
cy of this Agreement. 

In Witness Whereof the parties have 
caused this Agreement to be executed by 
their respective officers duly authorized and 
their corporate seals to be hereunto affixed 
and attested as of the date first above writ
ten: The parties below certify that the 
wording of this Agreement Is Identical to 
the wording specified in 40 CFR 
264.lSHa)(U as such regUlations were con
stituted on the date first above written. 

At.test: 

[Signature of GrantorJ 
[Title] 

CTltlel 
cseall 

[Signature of Trustee] 
Attest: 

[Tille] 
CSeall 

(2) The following is an example of 
Lhe certification of acknowledgn1ent 
which nlust accompany the trust 
agreement for a trust fund as specified 
in §§ 264.143(a) and 264.145Ca) or 
§§ 265.143(a) or 265.145Ca) of this 
chapter. State requirements n1ay 
differ on the proper content of this ac
knowledgment. 
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.i! 'll t· ',, 
Cnll!l(\"ol 

(In t!11.'; ldal.-1. bt'f11r1• Ilk ppr,.,<>tiall;. Pritat' 
I owzwr or O!ll'T":tl or j tu till' l\ tluWn, \I l10, 
lwint.:: by llll' d11!y sworn, did dqms1· and ~n.y 
I.hat sh1'/hf' rc•sidhi n.t [addn•ssl, thai sll'°' 
he is U1t11•] of lem·por:Uion]. llw corpo1a· 
lion dt·s<Tibecl in and which f"XN·utf'd rlw 
al.love in:;tnunt•nt; that she/ht' knows the 
st>al or said corporation; I.hat the Sl'al af
fixed Lo such instnnnent is such corporate 
seal; that it was so affixed by order of the 
Board of Directors of said corporation. and 
that she/hP sigut•d her/his name thereto by 
like order. 

£Signatun~ of Notary Public] 

(b) A surety bond guaranteeing pay
n1ent into a trust fund, as specified in 
§ 264.143(b) or § 264.145(b) or 
§ 265.143(b) or § 265.145<bl of this 
chapter, must be worded as follow~. 
except that instructions in brackets 
are to be replaced with the relevant in" 
formation and the brackets deleted: 

FINANCIAL GUARANTEE BOND 

Date bond executed: -----------
Effective date:-------·--·--------
Principal: [legal name and business address 
of owner or operator] 
Type of organization: {insert "'individual," 
"joint venture," "partnership," or '"corpora
tion"] 
State of incorporation: ----------
SuretyOes): [name(s) and business 
address< es)] 
EPA Identification Number, name, address, 
o.nd closure and/or post·closure amount<s> 
for each facility guaranteed by this bond 
[indicate closure and post-closure amounts 
separately]: ---
Total penal sum of bond: $ --------
Surety's bond nun1ber: -----------

Know All Persons By These Presents, 
That we. the Principal and Surety(!es> 
hereto are firmly bound to the U.S. Envi· 
ronmental Protection Agc;ncy (hereinafter 
called EPA), In the above penal sum for the 
payment of which we bind ourselves, our 
heirs, executors, adn1inlstrators, successors, 
and assigns jointly and severally; provided 
that, where the Surety(lesl are corporations 
actlng as co-sureties, we, the Sureties, bind 
ourselves In such sum "Jointly and several
ly" only for the purpose of allow!ng a joint 
action or actions ugninst any or all of us, 
and for all other purposes each Surety binds 
itself, jointly and severally with the Princi
pal, for the payment of such sum only as Is 
set forth opposite the name of such Surety, 
but if no limit of liability Is Indicated, the 
limit of llablllly shall be the full amount of 
the penal sum. 

\Vltcn'f\~, ~aid l'rinupal i: l'• quir,·d undt'r 
lltl' H1·s<,urc·p ('1,11:own·n1io11 :1ud Il1·rO\'('rr 
,\('[ ;l::, llllll'U(kd 1HCH.Al, l•l lw.n· a Jl!'t'lllit 
or intPrilll litalu . .., in onkr ''' ciwn or 11p1~ratP 
1'ach 11az~uduus \Ul..Stl· 11ian;Lf'l'llH'lll facility 
ttkntitit•d abon•. and 

\Vhen·:...,; said priudpal i;; requirt'd to pro· 
\'idt' financial assurance for C'losure, or clo 
sure and post-C'lotaire cnre, as a couditiou of 
the pcnnit or interi1n status, and 

Whereas said Principal shall <"Stablish a 
standby trust fund u.s is required when a 
:;urt>ly bond is u:;('d t.u providc such financial 
a.o;surancc; 

Now, Therefore, the i.:onditions of the ob
ligation are su..;h that if the Principal shall 
l'ait.hfully, before the beginning of final clo· 
sure of eac:h facility identified. above, fund 
the ::;tandby tro::;t. fund in the a1nou11t(S) 
identified above for the facility, 

Or, l1 the Principal shall fund the standby 
trust fund in such amount(s) within 15 day.s 
after an order to begin closure is issued by 
an EPA Regional Administrator or a U.S. 
district court or other court of competent 
jurisdiction, 

Or, if the Principal shall provide alternate 
financial assurance. as specified in Subpart 
H of 40 CFR Parts 264 or 265, ns applicable, 
and obtain the EPA Regional Administra
tor's written approval of such assurance. 
within 90 days after the date notice of can
cella.tion is received by both the Principal 
and the EPA Regional AdministratorCs) 
from the Surety(ies), then this obligation 
shall be null and void, otherwise it is to 
remain in full force and effect. 

The Surety(ics) shall become liable on 
this bond obligation only when the Princi
pal has failed to fulfill the conditions de
scribed above. Upon notification by an EPA 
Regional Administrator that the Principal 
has failed to perform as guaranteed by this 
bond, the Surety(les) shall place funds in 
the amount guaranteed for the fac!Htyctes> 
into the standby trust fund as directed by 
the EPA Regional Adn1in1strator. 

The liability of the SuretyCies) shall not 
be discharged by any payment or succession 
of payments ht'reunder, unless and until 
such payment or payments shall amount in 
the aggrcgll.te to the penal sun1 of the bond, 
but In no event shall the obligation of the 
Surety(!es) hereunder exceed the amount of 
said penal sum. 

The Suretyctes> inay cancel the bond by 
sending notice of cancellation by certified 
mall to the Principal and to the EPA Re
gional Admlnistratorcs> for the Rcgion(s) In 
whlch the facility(les> ls Care) located, pro
vided, however, that cancellation shall not 
occur during the 120 days beginning on the 
date of receipt of the notice of cancellation 
by both the Principal and the EPA Regional 
Admlnlstrator(s), as evidenced by the return 
receipts. 
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Tlw l'rilwipal 1nay H'nninatP this bond by 
:;1'11ding written nntin• to tl1(· Rurt·lylh•s), 
provided, h1)w1•vt•r, I hat 110 sud1 notice :;hall 
b('Clll~ll' 1•1'ft'd.ivt' unlil tlie 8uretylit:b) 
n,c,~h·Pt:;) wril!t•n aulhuriza.lion for termina
l ion of the Lionel by 1 lw El'A H1·Jdo11al 
Ad111inistraloru;) of tile I•:f'A H.e~ion(:;l in 
which the bondt•d facilityiie:;l is (are) local· 
<.'"d. 

(The following para~raph is an optio11al 
rider that 1nay be included but i:; not re
quired.) 

Principal and Surcty(ies) hereby agree to 
adjust the penal sum of the bond yearly so 
that it guarantc(~S a new closure and/or 
post-closure amount. provided that the 
penal sum docs not increase by more than 
20 percent in any one year, and no decrease 
in the penal su1n takes place without the 
written permission of the EPA Regional 
Adn1inistrator(sl. 

In Witness Whereof. the Principal and 
SuretyOesl have executed this Financial 
Guarantee Bond and have affixed their 
seals on the date set forth above. 

The persons whose signatures appear 
below hereby certify that they are author
ized to execuLc this surety bond on behalf 
of the Principal and Surety(ies) and that 
the wording of this surety bond is identical 
to the wording specified in 40 CFR 
264.15Hbl as such regulations were consti· 
tuted on the date this bond was executed. 

CSignature(sll 
[Name(s)) 
[Title(sll 
[Corporate seal] 

Principal 

Corporate SuretyCiesl 

[Name and address] 
State of incorporation: --·---------
Liability limit: $ ------------·-------
[Signature<sll 
[Nalne(s) and title<sl] 
[Corporate seal] 
(Par every co.surety, provide siguature(s), 
corporate seal. and other infonnation in the 
same manner as for Surety above.] 
Bond premium: $ --------------

(c) A surety bond guaranteeing per
forn1ance of closure and/or post-clo
sure care, as specified in § 264,143(c) or 
§ 2G1.145(c), must be worded as fol
lows, except that the instructions in 
brackets are to be replaced with the 
relevant inforn1ation and the brackets 
deleted: 

PEHFOH MANCE BOND 

Datt• bond executed: 

Title 40--l'rotection of Er;vironnient 

li:l'fediVL' dlllt•: --·-
Ptincip:il: [lt';;al n:urn· and husinPss ath!r('s:.; 
of owner or 01wralnr) 
Type of orgn11izat.io11: [ins1·rt ''individual,'' 
"joint vcnturl'," "part1wrship,'' or '"rorpora
Uon"l 
8t.n.tc of incorporation: -
sur<'tyiies): [name<sl and business 

addre;.s<eslJ 
EPA Identification Nuniber, nanie, address, 
and closure and/or post-closure an1ounUsl 
for t;ach facility guaranteed by this bond 
[indic:ate closure and post-closure arnounts 
separatelyl:---
Total penal su1n of bond: $ 
Surety's bond number: ------------

Know All Persons By These Presents, 
That we, the Principal and Suretylies) 
hereto are firmly bound to the U.S. Envi
ronmental Protection Agency (hereinafter 
called EPAl, in the above penal sun1 for the 
pay1nent of which we bind ourselves, our 
heirs, executors, administrators, successors, 
and assigns joinlly and severally; provided 
that, where the Suretylies> are corporations 
acting as co-sureties, we, the Sureties, bind 
ourselves in such sum "jointly and several
ly" only for the purpose of allowing a joint 
action or actions against any or all of us, 
and for all other purposes each Surety binds 
itself, jointly and severally with the Princi
pal. for the payrnent of such sum only as ls 
set forth opposite the name of such Surety, 
but if no limit of liability is indicated, the 
Uniit of liability shall be the full amount of 
the penal sun1. 

Whereas said Principal is required, under 
the Resource Conservation and Recovery 
Act as amended <RCRA>, to have a permit 
in order to own or operate each hazardous 
waste management facility indentlfled 
above, and 

Whereas said Principal Is required to pro
vide financial assurance for closure, or clo
sure and post-closure care, as a condition of 
the permit, and 

Whereas snld Principal shall establish a 
standby trust fund as Is required when a 
surety bond is used to provide such financial 
assurance; 

Now. Therefore, the conditions of this ob
ligation are such that II the Principal shall 
faithfully perform closure, whenever re
quired to do so, of each facility for which 
this bond guarantees clo.sure, In accordance 
with the closure plan and other require
ments of the permit as such plan and 
permit may be amended, pursuant to all ap
pllcable laws, statutes, rules, and regula
tions, as such laws, statutes. rules, and regu
lations may be an1ended, 

And, If the Principal shall faithfully per
form post-closure care of each facility fo1· 
which this bond guarantees post-closure 
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<·an•. iu acronlancl' with ttw 11ot.t dus11r(' 
plan and o\hcr rl'Qllin~nlt~nt.s (1f liw iwrmH .. 
as s1wh plnn and ~wrmit may be n.ml'ntied. 
p1H"s11ant to all <tpplicablc laws, ~;tn.t 11U•;;, 
ruks, and regulations. as. such Jaws. stat
llh':;, rules, and regulalions 1nay be anicnd
ed. 

Or. if the Principal shall prnvi\11' alten1atP 
financial assurnnct' as spccifkd in SuUpart 
JI of 40 CPR Part 264, and oUtain the EPA 
Regional Administrator's written approval 
of such assurance, within 90 days after the 
date not.ice of cancellation is receivt·d by 
both the Princh:ial and the EPA Regional 
Adn1inistrator(sl fro1n the SuretyUcs>. then 
this obligation shall be null imd void, other· 
wise it is to ren1ain in full force and effect. 

The Surety<ies) shall became liable on 
this bond obligaticn only when the Princi
pal has failed to fulfill the conditions de~ 
scribed above. 

Upon notifico..tion by an EPA Regional Ad
ministrator that the Prlncipal has been 
found in violation of the closure reciuire
ments of 40 CFR Part 264, for a facility for 
which this bond guarantees performance of 
closure, the Surety(ies} shall either perform 
closure in accordance with the closure plan 
and other permit reciuirements or place the 
closure aniount guaranteed for the facility 
into the standUy trust fund as directed by 
the EPA Regional Administrator. 

Upon notification by an EPA Regional Ad
ministrator that the Principal has been 
found in violation of the post-closure re
quirements of 40 eFR Part 264 for a facility 
for which this bond guarantees perfonnance 
of post-closure care, the Surety(ies) shall 
either perfonn post-closure care in accord
ance with the post-closure plan a.nd other 
permit requirements or place the post-clo
sure amount guaranteed for the facility into 
the standby trust fund as directed by the 
EPA Regional Administrator. 

Upon notification by an EPA Regional Ad
ministrator that the Principal has failed to 
provide alternate financial assurance as 
specified in Subpart II of 40 CFR Part 264, 
and obtain written approval of such assur
ance from the EPA Regional 
AdministratorCsl during the 90 days follow
ing receipt by both the Principal and the 
EPA Regional Adminlstrator(s) of a notice 
of cancellation of the bond, the Surety<lesl 
shall place funds in the amount guaranteed 
for the facility(ies) into the standby trust 
fund as directed by the EPA Regional Ad
ministrator. 

The suretylies) hereby waivc(s) notifica
tion of amendments to closure plans, per
rr.its. applicable laws, statutes, rules, and 
regulations and agrees that no such amend
ment shall in any way r:.lleviate its <their> 
obligation on this bond. 

The liability of the SuretyCicsl shall not 
be discharged by any payinent or succession 
of payments hereunder, unless and until 

suf'h J!ll.\'nlt'nl. or JJ.\:\ nwnl ,; sllall :n11ow1l in 
t!K aggrega\t• tu 1111• Pt'n;ll sum uf tlw bond. 
hut in no t'Vl'!ll shall th1• obligHtion of lhc 
Surcly(it~s} IWrl'Undt.'r t'Xt't·t·U lbt· :unounl oJ 
said pt•nal sum. 

The Surctydvs) 1nay ea.net'! thl' bond lly 
s(•ndintt notkt' of ('ll.IH"l'ilation by certified 
mail to the owner or oiwrator and to tt1(' 
li:PA Hcgional AdnlinislratorCsl for the 
Region(s) in whkh tht' facility(il'sl is Care> 
located, provided, however. that canceila· 
lion shall not occur during tlw 120 days be
giuning on the date of receipt of the notice 
of cancellation by !Jot h the Principal and 
the EPA Regional Administrator(sl, as evi
denced by the return receipts. 

The principal 1nay terminatP this bond by 
sending written notice to the SuretyCies), 
provided, hoWC\'er. that no such notice shall 
become effective until the Surety(iesl 
receiveCs> written authorization for termina
tion of the bond by t.he EPA Regional 
AdministratorCs) of the EPA Region<s> in 
which the bonded facility(ies> is <arel locat
ed. 

[The following paragraph is an optional 
rider that may be included but is not re
quired.] 

Principal and SuretyOesl hereby agree to 
adjust the penal sum of the bond yearly so 
that it guarantees a new closure and/or 
post-closure amount, provided that the 
penal sum does not increase by more than 
20 percent in any one year, and no decrease 
in the penal sum takes place without the 
written permission of the EPA Regional 
Adn1inistrator(sl. 

In Witness Whereof, The Principal and 
Surety<iesl have executed this Performance 
Bond and have affixed their seals on the 
date set forth above. 

The persons whose signatures appear 
below hereby certify that they are author
ized to execute this surety bond an behalf 
of the Principal and Surety(iesl and that 
the wording of this surety bond is ldentlcal 
to the wording specified in 40 CFR 
264.15l<cl as such regulation was constltut
ed on the date lhls bond was executed. 

[Slg:nature(sll 
lName<sll 
£Title<sll 
[Corporate seall 

Principal 

Corporate Surety(lesl 

[Name and address] 
Slate of Incorporation: ----------
Liability lhnlt: $ -·----------------
(Signature(s)] 
CName(s) and litle(s)} 
{Corporate seal] 
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!i"'<•I" 1•\'•TY 1·0 :.i1r1•1y, prt1\'ich- >.ig1wtun·1s1. 
, ••fp<1tal1• ,:,•al. ar:d 111Jwr il1loruialin11 hl tlw 
·,aHH' 1,1a1111o·I' :1s !or Xu11"1y nlHn'1·.I 

l!uuil Pl't'lllllllll: $ 

Cdl A h·th'r nf cn:dil, a~; spcdfit'd in 
~ 2H4.I4;l(d) or § 2G4.145(d) or 
§ 26fi.143Cc;) 01· § ~tl5.145(c) uf this 
rbaµtPr, 1nu~l be worded a.-; follows, 
exct·pt that instructions in brackets 
a1·e to be replact>d wit.h the relevant in
forn1ation and uu~ brackets deleted: 

limEVOCl\l:>LF- .S'fil.NUll'i L}.TT~:n OF Cu•;orr 

Ht·.i1unal Admini!'trator(:;) 
1iegion1:;J ------· ---------·---------·-
U.S. Environnu·ntal Protection Al\'CllCY 

Dc-ar Sir or Madam: We hereby establish 
tHlr Irrevocable Standby Letter of Credit 
No.-- in your favor. at the request aud for 
the account of [ownt:r's or operator's nan1e 
and addn'ss1 up to the aggregatt! amount of 
Un words] U.S. dollars$--. available upon 
presentation Cinsert, if more than one Re
gional Administrator is a. beneficiary, "by 
any one of you"] of 

(}) your si~ht draft, bearing reference to 
this letter of credit No.--, and 

<2> your signed state1nent reading as fol
low::;: "I certify that the amount of the draft 
is payable pursuant to regulations issued 
under authority of the Resource Conserva
tion and Recovery AcL of 1976 as an1ended." 

This letter of credlt is effective as of 
[date} and shall expire en [date at. least. 1 
year later}. but such expiration date shall 
be automatically extended for a period of 
[at least l year] on [date] and on each suc
cessive expiration date, unless. at. least 120 
days before the current expiration date, we 
notify both you and (owner's or operator's 
name] by (;Crtlf!ed mall that we have decid
ed not to extend this letter of credit beyond 
the current expiration <late. In the event 
you are so notified, any unused portion of 
the credit shall be available upon presenta
tion of your sight draft for 120 days after 
the date of recelµt by both you and (owner's 
or operator's name], as shown on the signed 
return receipts. 

\Vhenever this letter of credit Is drawn on 
under and in compliance with the lerms of 
this credit, we shall duly honor such draft 
upon presentation to us, and we shalt depos
it the amount of the draft directly Into lhe 
standby trust fund of (owner's or operator's 
name] in accordance wlth your Instructions. 

We certify that the wording of this letter 
of credit Is Identical to the wording specified 
in 40 CFR 264.15Hd> as such regulattons 
were constituted on the date shown Immedi
ately below. 
£Signature(sl and tllle(s) of offlcla)(sJ of Is· 
suing Institution) CDat.e1 

Title 40·-·Protection of Envirdnment 

Till:; nnlit 1:, :.1111,11•..i lu l111,,1·r! '"llw Ill""' 
rc·1·1'lll t•d1tio1~ t•f ll1•· lJ11iju1111 l.'11:\1>111:-. ;ind 
f'rrtr\i!T lor Do<'1111i1•11l;1rr ('n·dit:, p11h· 
lh!H'd by th•• Inlt'!'l1;1!1n1t;1! l'.l1amtwr of 
("i>Hllll1•)'('t>,'' or ··till' l/1lifonn ('11m11wrcial 
Codr' .. I. 

le) A c1·rtificalc of i11s11ranc1., as 
spccifit>d in § 2ti4.143<t~l or§. 26<1.145(e) 
or § 265.143(d) or ~ 265.l45(dJ of this 
C'hapt.er, tuu::;t be worded 1L'> follows. 
except that instruct.ions in brackcls 
are to be replaced with the relevant in
formation and the brackets d•'let.ed: 

CEltTU'ICll.'l'E Vt' INSllUll.Nl'lo: FOil Ct.OSUR:t 011 
Po:>1>CL0.sunt: C11Rt:: 

Name and Addn•ss of Insurer 
<herein caikd the "h1:>11rer"l: 
Name and Address of Iusured 
(herein called the "Insurcd"l: 
Facilitil's Covered: [List. for each fa.cility: 

The EPA ldentil'ication Nun1ber, na1ne. 
address, and the aniount of insurance for 
closure and/or the amount for post-clo
sure care (these a1nounts for all facilities 
co\•ered n1ust total the face amount shown 
belowJ.] 

Face A1nount: -----------------
Policy Number: ---------------
Effective Date: --------------

The Insurer hereby certifies that it has 
issued to the Insured the policy of insurance 
identified above to provide financial assur
ance for [lnserl "closure" or "closure and 
post-closure care" or "post-closure care"} 
for the facilities identified above. The Insur
er further warrants that such policy con
forms In all respects with the requirements 
of 40 CPR 264.143<el. 264.145<e>. 265.143(d), 
and 265.145<d>. as applicable and as such 
regulations were constituted on the date 
shown tmn1ediately below. It Is agreed Lhat 
any provision of the policy inconsistent with 
such regulations ls hereby an1ended to 
eliminate such inconsislcncy. 

Whenever requested by the EPA Regional 
Adml111stratorts> of the U.S. Environmental 
Protection Agency, the Insurer agrees to 
Cornish to the EPA Regional 
Admln!strator(s) a duplicate original of the 
pollcy listed above. Including all endorsc
n1ents thereon. 

I hereby certify that the wording of this 
certificate Is Identical to the wording speci
fied In 40 CFR 264.151Ce> as such regula
tions were constituted on the date shown 
hnnv.~dla.tely below. 
(Authorized Signature for lnsurer1 
[Name of person signing) 
[Title of person signing] 
Signature of witness or notary: -----
[Date] 
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<f> A \t'tlcr fnHu the chit•f financial 
officer, a.-; specified in § 264.143<f) or 
§ 264.145<[) or § 265.143<e) or 
§ 2U5.145ie) of this chapll'f, rnust bt' 
•.vordi.·d as follows, cxrcpt that instn1<.:
lions in brackt~ts art- to be rcplact~d 
with the r.:~lcvant infonnalion nnd t.!lc 
brackets deleted: 

L£TTt:lt FnoM C1111::~· FlNJl.NC:ll\.t. On·1c£R 

{Address lo H.ei:ional Ad1nini.strator of every 
Region in which facilities for which finan
cial responsibility is to be demonstratt·d 
through the financial test ar~ locatcd.1 

I am the chief financial officer of (nrune 
and adi.lrc.ss of firn1J. This lelter is in sup
port of lhis firn1's use of the financial test 
to demonstrate financial n!-'.Surance, us spcci· 
fled in Subpart H of 40 CPR Parts 264 and 
265. 

(Fill out the following four paragraphs re
garding facilities and associated cost esti
mates. If your firn1 has no facilities that 
belong in a particular paregraph. write 
"None" in the space indicated. For each fa
cility, include its EPA ldenlification 
Number, name, addres.s, and current closure 
and/or post-closure cost estimates. Identify 
each cost estimate as to whether it is for 
closure or post-closure care.] 

L This fh:m is the owner or operator of 
the following facilities for which financial 
assurance for closure or post-closure care is 
demonstrated through the finahcial test 
specified in Subpart II of 40 CFR Parts 264 
and 265. The current closure and/or post
closure cost estimates covered by the test 
are shown for each facilit.y: ---. 

2. This firm guarantees, through the cor
porate guarantee specified in Subpart H of 
40 CPR Parts 264 and 265, the closure or 
post-closure care of the following facilities 
owned or operated by subsidiaries of this 
firm. The current cost estimates for the clo
sure or post-closure care so goaranteed arc 
shown for each facility: ----. 

3. In States where EPA is not administer
ing the financial requirements of Subpart H 
of 40 CPR Parts 264 or 265, this firm, as 
owner ur operator or guarantor, Is dcmon
strn.iing financial assurance for the closure 
or post-closure care of the following facili
ties through the use of a test equivalent or 
substantially equivalent to the financial tc:st 
specified in Subpart H of 40 CPR Parts 264 
and 265. The current closure aitd/or po:st
closure cost estimates covered by such a test 
are shown for each facility:---. 

4. This firm is the owner or operator of 
the following hazardous waste management 
facilities for which financial assurance for 
closure or, if a disposal facility, post-closure 
care, is not demon:;lratcd dther to EPA or a 
Slate through the financial test or any 
other financial assurance mechanism speci
fied in Subpart H of 40 CFR Parts 264 and 

2fif1 <•I" l'Q11!~.d1·11l fir :-.uh:;t;111twlly ct1~111·:ilt-nr 
Stat•· m('d1<u11,,111s. Tlw ('Lii n·nl r!ns11n' 
an;\/nr 110:-.l .;·j(iS\ll <' cust 1·:;t 1rna! 1·s llut co1·· 

~'l'Pd by :;udi finllH('Ja] a..~;;llr«lH't' (l.l't• :-.llu'.'. n 

fur each facili!y: -··-
Tin:; firm lin:,r·rt "b r•·qllii'-'<l" or "is not 

n·qtun·d"] lu fih' a f'orrn lOK wiU1 the St•
l:llritks and l':xd1tlng:e Co11un1:.;;ion CSE.:CJ 
for the latest fiscal year. 

The fi~'cal year or till;; firm ends on 
hnonth, dayl. The fi~urt:;; tor th~ following 
itcm:s mar\;:ed wit-11 an a:;tcrbk arP derived 
fro1n this firn1's independ~·ntly audited. 
year-end financial slatcments for the latc"l 
cmnpleted fiscal year, ended (dat.e]. 

lFill in Ait('rnatlve I if tlH' criteria of para· 
graph {[)(l)(j) of§ 264.143 or§ 264.145, or of 
paragraph (t•HU(il of§ 2135.143 or§ 265.145 
of this chapter are u:sed. Fill in Alternative 
II ir the criteria of parag1aph {f)(l)tiD of 
§ 264.143 or § 264..145, or of paragraph 
(e)(lJ(ii) of § 265.143 or § :.!65.145 of this 
chapter are used.] 

ALTERNATIVE I 

1_ Sum of cumml dosurc and post·closure cost 
esumates (total ot all cost estimates sho.,,.n on 
ttie fou• paragrapl1s above] ... 

"2_ Tcul 11aboblics (ii any portion o! lh<t c!osurn 
or posl-ciosurn cos\ estunatos is m.::luded m 
total lialllbtles, you may deduct the amount or 
that p::irtion lrom this Ima and ndd !hat arnouN 
10 lines 3 ar.d 41 

•3 Tangib!o net worth .. 
"4_ Ne1 WCi<lh 
"5. Current assets .. 
·s. Current tiabililios ... 
7. Nel working capital [line 5 mmus lme 61 

·a. The sum ol r.d oncome p! .. s depreciation, 
dcpluwn. and amomz:ibor> 

-9_ Tola! assoto. m U.S. (req"ored only i! les~ 
tmm 90% or bHn·s assets are !ocalad in the 
U_S_), .. 

·- -,.---
-----ri:_es I No 

10. Is hne 3 al lea!Ol $10 m<lilon? .. 1 

11. Is lina3allaast6 times Ima 1?. J 
12. ls lino 7 al least l3 lunos hr.e 17 

"13 Afc al loa!OI 90% ct lum'!'. ass.:its oocaled m 
lh.!l U.S.? II not, 1:omplete hno 14. .. .. 

14. Is line 9 at least 6 !!mes hnc 11 .. .... . 
15. Is lino 2 dMd'1d tly lino 4 la~~ lhJn 2 O? ... 

" ,, , .. , '""",,, ''"", '"'"' '""' o." ···r·: ...... --11. ls lmc 5 d1llidcd tly lmo 6 great"'' than 1.57 - ......... -· 

.... ·-- ---·-· ·-------------·- -·-

ALTERNATIVE II 

I, SUH! of CUITOnl closure end poSl·Cl".l5UIO co .. 1 
.,,.timatus {la\al o1 p/f cost ast11uat"s shown in 
the lour pdfagraphs above] . S----

2. Currant bond ratmg al mosl recent issuance 
ol \his limt 11nd name ot ratITTg sarvica .. 

3. Dato ol 1ssuanco ol bond 
4. Data ot ma!unty ot tiond .. 
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Al TLHNAllVt: ll---Cont1nucd 

·~, Tan\)1l>lc nc•l wol1h 1'1 ,ln)' j><lr!i<Jr\ .,1 the 
d<J~ure anU pu~l dosur~· ~.-...I <''..1"n ... h's 1S 

'"' ll1<k!d '" 1<11a1 1 .. ,flll•ks"' "" '""' t1rm's 
t1n,1n~~•• ~1a1em,•ms. I'''" m..i~ adl.! 111" ;unow>! 
ol tt.~l pCJOl!Dn tn lh•!i hro,•) S--· 

·n 1 u1.i1 a%e1S "' u s lh•cJW«'<i ,m1y 1! les;, 
1t.nn \10"~ o1 hrm',; .b»l'h '"'' lo~a!"d u1 the 
USJ $-----

- - - - - --- [vo~--1 No 

7. ls hne 5 at-!e:ist ~1~- mi1rn11? ... --__ .... J =-= 1= 
a_ ls ~ne 5 at least 6 umes 1...0 1? . . --1- - --

·9_ A"' al !oast 90% 01 hrm"s as:><lts localed m 
lh.e U.S.? U not cornplclo lme 10 ____ ._ ... _ .............. - --- j~ 

1~. ~ l:_e 6-~ le~sl~ ttrra.s J1~ 1?_ ·:-~t-_:-_[~-~ 

I hereby certify that the wording of th:S 
letter is identical tu the wording specified in 
40 CFR 26~.151Cfl as such regulations were 
constituted on the date shown immediately 
below. 

CSignatureJ 
£Nan1e} 
[Title] 
[Dat.::1 

(g) A letter from the chief financial 
officer, as specified in § 264.147Cf) or 
§ 265.14.7(f) of this chapter, must be 
worded as follows, except that instruc
tions in brackets are to be replaced 
with the relevant information and the 
brackets deleted: 

Letter from Chief Financial Officer Cto 
demonstrate liability coverage or to demon
strate both liability coverage and assurance 
of closure or post-closure care). 

[Address to Regional Adminislrator of 
every Region in which facilities for which fl
n[Ulclal responsibility is to be demonstrated 
lhrough the financial test are located.] 

ram the chief financial officer of Cowner"s 
or operator's name and address]. This letter 
is in support of the use of the financial test 
to demonstrate flnanclal responslblllty for 
llablllty coverage [Insert ··and closure and/ 
or post-closure care" If applicable} as speci
fied in Subpart H of 40 CPR Parts 264 and 
265. 

{Fill out the following paragraph regard
ing facilities and liabillty coverage. For each 
facility, Include Its EPA Identification 
Number, name, and address.] 

The owner or operator Identified above is 
the owner or operator of the following fa
cilities for which liability coverage Is being 
demonstrated through the financial test 
speciflt'd in Subpart H of 40 CPR Parls 264 
a.nd 265: - ----. 

Title 40-Protection of Environment 

[If you ilrt' using !lw firmnnal l;·sl !o dt>m 
onstratf' C'O\'t'rngt' of both liallilily and do
snrc anrl post-closun' ear~·. 1i1t in llw r,,Jlow
in~ fou1 parai-:raphs n·i-:arcli111~ hwilitil':-. and 
a;;:;odaterl f'!tJsun• and 11ost-f'lm;un' cost t'sti· 
mntl'S. If lht>rf' at" no fa<'ili!it-s tlial bdnng 
in n particular paragraph. writt• ··None" in 
the spact-' indkall'd. For 1•ac-h fadlity, in
clude its l•iPA IdPntifiealion N11mbf'1. 11:1.1ne, 
address, and CUl"l'l'lll closure and/or post
closure cost estimatt>s. ldenlify f'at:h cost es
lirnalt': as lo whether il is !or closure or 
pust"closurc care.} 

1. The ownt•r or operator idcntifi<-d above 
owns or operatt's the following facilities for 
which financial assurance for closure or 
post-closure care is dcmonst-ratC'd through 
the financial test spccifi1·d in Subpart H of 
40 CFR Parts 264 and 265. The current clo
sure and/or post-closure cost estimates cov
ered by the test are shown for each facility: 

2. The owrwr or operator identified above 
guarantees, through the corporate guaran
tee specified in Subpart H of 40 CFR Parts 
264 and 265. the closure and post-closure 
care of the following facilities owned or op
erated by its subsidiaries. The current cost 
estimates for the closure or post-closure 
care so guaranteed are shown for each facil
ity:----. 

3. In States where EPA is not administer
ing .the financial requiren1ents of Subpart H 
of 40 CPR Parts 264 and 265, this owner or 
operator Is demonstrating financial assur
ance for the closure or post-closure care of 
the following facilities through the use of a 
test equivalent or substantla1ly equivalent 
to the financial test specified in Subpart H 
of 40 CFR Parts 264 and 265. The current 
closure and/or post-closure cost estimates 
covered by such a test are shown for each 
facility: ------. 

4. The owner or operator Identified above 
owns or operates the foilowlng hazardous 
waste management facilities for which fl. 
nancial assurance for closure or, If a dispos
al facility, post-closure care, ls not demon
strated either to EPA or a State through 
the financial lC'st or any other financial as
surance mechanism specified In Subpart H 
of 40 CFR Parts 264. and 265 or equivalent 
or substantially equivalent State mecha
nisms. The current closure and/or post-clo
sure cost estimates not covered by such fI
nanc!al assurance are shown for each facl11-
ty: ------. 

Th!s owner or operator [insert ••ts re
quired" or '"is not required"] to file a Form 
lOK with the Securities and Exch[Ulge Com
mission CSEC> for the latest fiscal year. 

The fiscal year of this owner or operator 
ends on (n1onth, day). The figures for the 
following tte1ns marked with an astl!risk are 
der-lvcd from this owner's or operator's inde
pendently audited, year-end financial state-
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nw11ls for the latest complctt·d fit.cal Yf'nr. 
t>lldt'd [t.ialel. 

( 1''ill in part A if you are usinr. Lhl' finan· 
eial lest tu lWU•nnstratc coverage only for 
the liabilily rcquiremenL">.l 

Part A. Liability Coverage for Acculental 
Occurrences 

(Fill in Allernative I if the criteria of 
paragraph (f)(})(i) of § 264..147 or § 265.147 
are used. Fill in Alternative II if the criteria 
of paragraph Hl<llCUl of § 264.147 or 
§ 255.147 are used.1 

ALTERNATIVE I 

1 Amouol ol annual aggreg:ue liabilily 
coverage to be demonstrated 

"2. Current assels 
•3 C'~irrent babili1ics 

4_ Nel wo1king captlal (hoe 2 ITil1lUS line ,, 
• 5_ T angdlla net wonh 
'6. U lass than 90% al assets are local

ed in Iha U.S .. give tolal U.S. assets 

1. Is lme 5 al least $10 million? 
B. ts bne 4 al leasl 6 times line 1? 
9 ts lme 5 al leasl 6 times tine 1? 

·10. Are at least 900,'0 of as:;.ets localed 
lll the U.S.? II nol, complete line 11. 

11. Is line 6 at laasl G times line 17 

ALTERNATIVE II 

1- Amol.llll ol annual aggi...gato liability 
cove.raga to be demonstraled 

2. Curronl bond ra~ng of most rocenl 
issuance ILf'ld name of rating setvico 

3. Date ol issuance ol bond 
4. Dale ol maturoty ol bond 

•5_ Tllfl9<bla net worth 
"6. Total assets in U.S. (required only ii' 

less than l!O"k ol e.ssl;ts are locelled in 
th'1 U.S.) 

7_ Is Ima 5 at least $10 million? 
6. Is line 5 al least 6 lifoos ~ne 1? 

•9_ Are at leas! 90% of asse1s ln"..ated in 
tho U.S.? lf not. wmplele lioo 10. 

10. Is line 6 al teasl 6 tunes line 1? 

>-----
$----'..-------

$---
s---, ___ _ 
YES NO 

·----
YES NO 

[Fill In part B if you are using the finan
cial test to demonstrate assurance of both U
abillty coverage and closure or post-closure 
care.1 

Part D. Closure or Post-Closure Care and 
Liability Coverage 

{Fill In Alternative I If the criteria of 
paragraphs (fJ(lJ(D of§ 264.143 or t 264.145 
and <fl(l)(j) of § 264.147 are used or II the 
criteria of paragraphs CeHl>H> c! t 265.143 
or § 265.145 and Ul<l>CD of § 265.147 are 
used. Fill in Alternative II lf the criteria of 
paragraphs (fJ(lJCiD of§ 264.143 or§ 264.145 
and CfJCl)(ii) ol § 264.14'1 are used or If the 
criteria of paragraphs {e)llJCii) of § 265.143 

nr § 26!1_145 and (flilldi> of § 265.147 an· 
used.] 

Al TERNA TIVE I 

1 Sum ol current dJsure aM post-clo
sure cost cslimaws (total 01 all cost 
estimates listed at.o~e) 

2_ Amo•mt or a.nm.al aggrngate llal>ll1ty 
covera11e to be dc1nonstrawd 

'.I. Sum ol bnc:. 1 anCI 2 
"4. Total liab1bties (1! any portion ill your 

dcsuro Of posl·dosu<O cost estunates 
is 111Cluded 1n your total l1abd1hes. you 
may deduct lhal portion lrom this hne 
and add that am0t.ml to hne~ 5 and 6) 

•5_ Tangibt.l nel worth 
"6. Nat worth 
·1. Cu:vent assess 
•a_ Cut1ent habitilies 
9. Nat working capital (~ne 1 minus tine ,, 
•10. The sum of net income ptus depre

ciation, depletion. and amor\lzation 
·11. Total asseis on u.s_ (required on11 ii 

l;;iss thall 90°/o or asse:s are located lll 
the U.S.J 

12. Is line 5 ill least StO million? 
13_ Is hne 5 a! least 6 limes tine 3? 
14. Is ~ne 9 at least 6 times hne 3? 
'15. Are at least 90% of asseu located 

lfl the U.S.? II nol. completo line 16 
16_ ls hne 11 at least 6 times line 3? 
17. Js lilla 4 divided by ~ne 6 loss. than 

2.0? 
HI. ls line 10 divided by line 4 greater 

llun 0.1? 
\ 9. Is ~ne 7 divided by Ima B greater Ulan 

1.5? 

ALTERNATIVE II 

1. Sum or Cl.lfl'enl ctosuie and post-clo
sure cost estimates (total ot sll cost 
estitnales listed above) 

2. Amount ol annual eggregate Ii.ability 
co~erage le be demonsll&.taj 

3. Stirn of lines 1 and 2 
4_ Curren! bond 1atmg ol mO!ll recont 

issuance and nama of ratin~ service 
5. Dale oJ Issuance of bond 
6. Dale of maturity of bond 
·1. TlllllJ<b!o nel worth (ii any portion ol 

the closure or pest-closure cost esti
mates is mclud&d lll ·•total hab!iltics" 
on )'DUI" llnan...<ai statements you may 
add that polhon 10 ll11s tine) 

·a Total assal:!I ill \he U.S. (required only 
ii less Ulan 90% ol ass!!ls aie located 
in Iha U.S.) 

S------

$-----··----
$---;----
$------·----·----$------

$----

$-----

, ____ _ 
YES NO 

$-----

·-----·----
$----

$-----
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ALlEHNATIVL 11 ·-Contmued 

\I I" I""' i al lu.,;! SlO n"U1un·1 
HI Is 1,,,., 7 al 1.,,,,,1 6 lmu-o. i.n,· :.r> 
•I 1 Arc 111 l<)~~t 90"·• ul .is;.,1s lu~"ted 

1n Urn US? It not. <..umptc1c lino 1:! 
12 Is '"'" B al k:11s! 6 Innes hn11 3? 

~rs N<J 

I hereby certify thal the wording of this 
Jett.er is identical to 1-he wording specified in 
40 CPR 264.15Hg> as such regulations were 
con.stituted on Lhe datt shown hnmediately 
below. 

[Signature] 

[Namel 

(Title] 
{Date] 

lh) A corporate guarantee, as speci
fied in § 264.143(0 or § 264.145(f) or 
§ 265.143(e) or § 265.145(c) of this 
chapter. must be worded ru; follows, 
except that Instructions in bracltels 
are to be replaced \Vith the relevant in
formation and the brackets deleted: 

CORPORATE GUARANTEE FOR Ct.OSU1Ui: OR 

POST-CLOSURE CASE 

Guarantee made this [date) by [nan1e of 
guaranteeing entity), a business corporation 
organized under the laws of the State of 
[insert name of State), herein referred to as 
guarantor, to the United Slates Environ
mental Protection Agency (EPA>. obligee, 
on behalf of our subsidiary [owner or opera
tor] of (business address}. 

Recitals 
1. Guarantor meets or exceeds the flnan

cial test criteria and agrees to comply with 
the reporting requirements for guarantors 
as specified In 40 CPR 264.14.3((), 264..145((), 
265.143(e), and 265.145(e). · 

2. [Q;1rner or operator] owns or operates 
the following hazardous waste management 
fa.cllity(ies) covered by this guarantee: [List 
for each facility: EPA Identlncatlon 
Number, name, and address. Indicate for 
each whether guarantee is for closure, post
closure care, or both.] 

3. "Closure plans" and "post-closure 
plans" as used below refer to the plans 
maintained as required by Subpart G of 40 
CFR Parts 264 and 265 for the closure and 
post-closure en.re o[ facilities as ldentlfled 
above. 

4. For value received from {owner or oper
ator], guarantor guarantees to EPA that ln 
the event that (owner or operator] falls to 
perforn1 Clnsert "closure:' "post-closure 
care" or ··c1osure and post-closure care"] of 
the above faciiltyOcs) in accordance with 
the closure or post-·closurc plans and other 

Title 40-Protection of Environment 

1wnnit or int~·1·im status n•qUU"t>llH'U!s 
\\lH'tlPv~·r r,·quin·d to tin so. llH' 1~uaran1or 
.-,!mil tlo S•l or •'Slllblish a trust fund a,; SJWL'i 
Iihl in Subpart H 1lf -tO Cf'R Paris 204 or 
265. as :tpplkal>it'. in lilt• mu111• of {ow1wr or 
01wratorJ in tin.' nnl<.Hlnt of lhe curn•nt cln
.~LlrC' or por-;L-clo:>urc cost t'SI im:1tl's as speci
fied in SllbJ.Ml"l II of 40 Cl•'H !•arts 204 and 
265. 

5. Guarantor agn.'l'S that if. at tile end of 
any fiscal yt>ar b('fore termination o( this 
guarantee, the guarantor fails to mct~t the 
financial test criteria, guarantor shall send 
wilhln 90 days, by cerllficd mail, nclice to 
the EPA Regional Administrator(.s) for the 
RegionCs) in which the facility<iesJ is Carel 
located and to [owner or operator] that he 
intends to provide alternate financial assur
ance as specified in Subpart II of 40 CPR 
Parts 264 or 265, as applicable, in the name 
of [owner or operator). Within 120 days 
after the end of such fiscal Year, the guar
antor shall establish such financial assur
ance unless [owner or operator] has done 
so. 

6. The g:uarantor agreps to notify the EPA 
Regional Administrator by certified nrn.il. of 
a voluntary or involuntary proceeding 
under Title 11 <Bankruptcy), U.S. Code, 
naming guarantor as debtor, within 10 days 
after commencenient of the proceeding. 

7. Guarantor agrees that within 30 days 
after being notified by an EPA Regional Ad
ministrator of a detenninalion that guaran
tor no longer meets the financial test crite
ria or that he is disallowed from continuing 
as a guarantor of closure or post-closure 
care, he shall establish alternate financial 
assurance as specified in Subpart H of 40 
CPR Parts 264 or 265, as applicable, in the 
name of {owner or operator] unless {owner 
or operator] has done so. 

B. Guarantor agrees to remain bound 
under this guarantee notwithstanding any 
or all of the following: amendment or n1odi. 
ficaUon of the closure or post-closure plan, 
amendment OT modification of the permit. 
the extension or reduction of the time of 
performance of closure or post-closure, or 
any other 1nodlflcation or alteration of an 
obligation of the owner or operator pursu
ant to 40 CFR Parts 264 or 265. 

9. Guarantor agrees to remain bound 
under this guarantee for so long as {owner 
or operator] must comply with the applica
ble Cinanclal assurance requirements of Sub
part H of 40 CPR Parts 264 and 265 for the 
above·llsted facilities, excepl that guarantor 
may cancel this guarantee by sending notice 
by certified mnll to the EPA Regional 
AdmlnlstratorCsl for the ReglonCsl In which 
the facllityCJes) ls <are) located and to 
[owner or operator], such cancellation to 
become effective no earlier than 120 days 
nftcr rccl'ipt of such notice by both EPA 
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and low1H~r or orwr:itorJ. as rvi\lf'nn:d by 
ll1t' 1l-tllrll n•rt•ipts. 

JO. <"iuaro~ntor ai;n·1·.-. that if luw1wr or op· 
t•ratorl fail:: to provide altcrnat<' financial 
assunu1ce as spcdficd in Subpart H uf 40 
CPR Part:"; 26-1 or 265, as ai.iplicablc. :ind 
obtain writtrn approval of such ~urau.::t• 
fro1n lht~ !!:PA H.egional Ad1ninistrator<sl 
within 90 days after a notice of cancellation 
by the guarantor is received by an EPA Re
gional Administrator from guarantoi. guar
antor shall provide such alternate financial 
ass111-ance in the nan1e or {owner or opera
tor]. 

11. Guarantor expressly waives notice of 
acceptance of this guarantee by the EPA or 
by towner or operator). Guarantor also ex
pressly waives notice of amendments or 
modifications of the closure a.nd/or post-clo
sure plan and of amendments or modifica
tions of the facility permit.cs). 

I hereby certify that the wording of this 
guarantee is idenlicaJ to the wording speci
fied in 40 CFR 264.151<h) as such regula· 
lions were constitituted on the date first 
above written. 

Effective date:~-----~------
[Name of guarantor} 
[Authorized signature for guarantor) 
[Name of person signing] 
(Title of person signing} 
Signature of witness or notary: -------

(i) A hazardous waste facility liabil
ity endorsement as required in 
§ 264.147 Ol" § 265.147 must be worded 
as follows, except that instructior1s in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

HAZARDOUS WASTE FACILITY LU.ctUTY 
ENDORSE!!EN"l' 

1. This endorsement certifies that the 
policy to which the endorsement is attached 
provides liability Insurance covering bodily 
injury and property damage In connection 
wlth the insured's obligation Lo demonstrate 
financin1 responsibility under 40 CPR 
264.147 or 265.147. The coverage applies nt 
[list EPA Identificntion Number, name, and 
address for each facility) loo {insert 
"sudden accidental occurrences," "nonsud
den accidental occurrences," OT "sudden and 
non.sudden accidental occurrences"; If cover· 
age Is for rnultiple facilities and the cover
age Is different (or diflerent facilities, Indi
cate Which facilities are insured for sudden 
accidental occurrences, which are Insured 
for nonsudden accidenta.1 occurrences, and 
which arc Insured for both]. The limits of ll
a.billty are (insert the dollar n.mount of the 
··each occurrence" and "annual aggregate" 
limits of the ln!>urer's liabilily), exclusl\'e of 
legal dcf Pn:>e costs. 

2. Tlw ii1:;t1ra111"l' af!unh'd >.o.illl n·spt·ct tu 
sudl or.eunTlu"•"!i i::; suhJE'r.t to all or the 
trnns and nlllditioi1:; of the polil'Y: provitll'd, 
l10Wl'Vt'r, tllal any nnnisions of th1· policy 
1nco11sistent witl1 s11b;wctL011s tal !l1r011gh 
<el or this Pan1l:1·aph :! an· ht·reby amPndt·d 
Lo conform wi111 sull::;;:c!w:is ial throu~h (cl: 

Cal Hankruptc-y or in:;o\vency of the in
~;ured shall nut rdie~"e llw ln:;u1Tr of its ob
ligations under the policy to which this t'n 
dors<·nient is al tache-d. 

(b) The Insurer is liable for the paytnent 
of amounts within any dt'ductiblt> applicab!e 
to the policy, with a right of reimbursement 
by lhe in.sured for any sucli payment n1ade 
by the Insurer. This provision does not 
apply with respect. to that n.nlount of a.ny 
deductible for which coverage is demon
strated as specified in 40 CFR 264.147([) or 
265.l47(f). 

(C) Whenever requested hy a Regional Ad
ministrator of the U.S. Environmental Pro
tection Agency <EPA), the Insurer agrees to 
furnish to the Regional Administrator a 
signed duplicate original of the policy and 
all endorsements. 

(d) Cancellation of this endorsement, 
whether by the Insurer or the insured, will 
be effective only upon written notice and 
only after the expiration of sixty C60l days 
after a copy of such written notice Is re
ceived by the Regional Admlnistrator(s) of 
the EPA RectonCs) in which the facUlty(ies> 
Is Carel located. 

eel Any other termination of this endorse
ment will be effective only upon written 
notice and only after the expiration of 
thirty (30) days after a copy of such written 
notice is received by the Regional 
Admlnistralor(sl of the EPA Region<sJ in 
which the facility<iesl Is Carel located. 

Attached to and forn1Jng part of polJcy 
No. --- issued by [name of Insurer], 
herein called the Insurer, of {address of In
surer] to [name of insured] of [address] this 
- day of ---, 19-. The effective date of 
said policy ls - day of---. 19-. 

I hereby certify that the wording of this 
endor.;ement ls identical to the wordlng 
specified In 40 CPR 264.15Hll as such regu
lation was constituted on the date first 
e.bove written, and that the Ir.suter Is li
censed to transact the business of Insurance, 
or eligible to provide Insurance e.s an excess 
or surplus Hues lnsurer, In one or more 
States. 
[Signature of Authorized Representative of 

Insurer] 
[Type ne.mel 
(Title), Authorized Representive of £name 

of Insurer] 
!Address of Representative] 

(j) A certlflcate of llabllity insurance 
as required in § 264.147 or § 265.147 
n1ust be worded e..s follows, except that 

461 



s 264.170 

llu· instn1t"t1011~; 10 lJral'l~l'ls an' to ll1· 
n·pla<'t'd with till' n·lt'v<ull infonna-
1 iun and the brack1·t~.; dclel1·d: 

IJAZARflOllS WA~T~: t'A<'IUTY CF.llTH'IClt.T~: OP 

f,lABll.ITY INS\IRAN('E 

L lNa.1nc of I11.s11n·rl, Ulw ··ins11n•r"}, uf 
laUdress uf Insun·r) hC'rcby cerlifit>s that it 
has issued haUility insurance coverini;
bod1ly injury and proot•rty da1nage to 
[name of iusurcdl, cthe "'insured"), of [ad· 
dress of in:;urcdJ i11 co11nection with the in
sured':; obligation tu dC'111uustrate financial 
rcspunsibilily under 40 CFH. 2134.147 or 
265.147. The covt·raf!e applies a.t [list EPA 
Identification Nun1bPr. name, and address 
for each facility) for linsert "sudden acci
dental occurn·nN•s," .. nonsudden accJdt:ntal 
occurrences," ur ··sw.Jden and nonsudden ac
cidental occurrences"; if coverage is for n1ul
tiplc facilities and the coverage is different 
for different fa.dlities, indicate which facili
ties are insured for sudden accidental occur
rences, which are insured for noru:udden ac
cidental occurrences, and which arc insured 
for both). The limits of liability are [insert 
the dollar amount of the "each occurrence·• 
and "annual aggregate" limits of th1! Insur
er's liability), exclusive of legal defense 
costs. The coverage is provided under policy 
number ---. issued on [date). The effec
tive date of said policy is {date]. 

2. The Insurer furlher certifies the follow
ing with respect to the insurance described 
in Paragraph 1: 

(al Bankruptcy or insolvency of the in
sured shall not relieve the Insurer of its ob
ligations under the policy. 

Cbl The Insurer is liable for the pay1ncnt 
of amounts within any deductible ;ipplicable 
to Lhe policy, with a right of reimbursement 
by the insured for any such payn11?nt made 
by the Insurer. This provision docs not 
apply ~vith respect to that amount of any 
deductible for which coverage ls demon
strated as specified in 40 CPR 264.147(0 or 
265.147(f). 

(CJ Whenever requested by n. Regional Ad
ministrator of the U.S. Environmental Pro~ 
tectlon Agency (EPA>, the Insurer agrees to 
furnish to lhe Regional Administrator a 
signed duplicate original of the policy and 
all endorsements. 

(d} Cancellation of the insurance, whether 
by the Insurer or the !n:;ured, will be effec
tive only upon written notice and only after 
the expiration of sixty <60) days after a 
copy of such written notice Is received by 
the Regionai Administrator(sl of the EPA 
Reglonfli} in which the facllJtyUes) is (arc) 
lccated. 

Cel Any other termination of the Insur
ance will be effective only upon written 
notice and only after the expiration of 
thirty <JOJ days after a copy of such written 
notice is received by the Rcg!onal 

Title 40--Prolec.lion of Envil'on1nent 

i\(ilnir11;.r1a\PrlSJ of 1110· l·:l'A l(!'l!lon(si in 
whic•h lhl' Lwilit.vd1•sl i:; tan•) lof'all'd. 

I hc·n·by ('l'rtify thal tilt' word1n1, of this 
inst.1·1111wnt is id1•1itkal lo Cht• wording s~wd
fh'cl in 40 CPR 261.lf>Ujl as "lH:h r('~ulation 
was C'onstilutt'cl on llw d;tl1' first ab1l\'l' writ 
tt'n, and thal tlw lnsun•r is lkeused lo 
transact the busilwss of insurance, or eligl
lllt~ t.o provide insuranee a.~ an excess or sur
piu~ line~ insurer, in one or inore States. 
[Signature of authorh:cd representative of 

Insurer] 
[Type na1neJ 
[Tit.le], Authorized Representative of [nan1e 

of Insurer] 
iA<ldress of Representative] 

(Approved by the Office of Management 
nnd Budget under control number 2000-
0445, for paragraphs (gl, CD, nnd (j}.) 

(47 PR 15059, Apr. 7, 1982, as a1nc11ded at 47 
FR 16556. Apr. 16, 1982; 47 FR 17989, Apr_ 
27, 1982; 47 FR 19!"195, May 10, 1982; 47 PR 
28627, July 1, 19821 

Subpart I-Use and Management of 
Containers 

SOURCE: 46 FR 2866, Jan. 12, 1981, unless 
otherwise noted. 

§ 26-1.170 Applicability. 

The regulations in this Subpart 
apply to owners and operators of all 
hazardous waste facilities that store 
containers of hazardous waste, except 
as§ 264.l provides otherwise. 

[Comnwnl: Under § 261.7 and § 261.33<cl. if 
a hazardous waste is emptied from a con
tainer the residue remaining in the contain
er Is not considered a hazardous waste if the 
contalner ls "empty'' a.s defined in ~ 26L7. 
In thal event, managen1ent of the container 
Is exempt from the requiren1ents of this 
Subpart.) 

§ 2G.J.171 Condition or containers. 

If a container holding hazardous 
waste is not in good condition (e_g_, 
severe rusting, apparent structural de· 
fectsl or if it begins to leak, the owner 
or operator must transfer the hazard. 
ous waste from this container to a con
tainer that ls in good condition or 
1nanage the waste in some other way 
that co1nplies with the requirements 
of this part. 
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!i2iil.17:! ('.ompo1tihilily of wnslt• v.ilh 1'11H
tai1wrs. 

The owner or operator tnust ust~ :i 

container madt~ of or lined with 1natc
rials which will not react with, and are 
otherwise con1patiblc with, the haz
ardous waste to be stored, so that the 
ability of the container to contain the 
waste is not impaired. 

§ 26-t.173 a.tanageuicnt of containers. 

<a> A container holding hazardous 
waste tnust always be closed during 
storage, except when it is ne:cessary to 
add or remove waste. 

<b> A container holding hazardous 
waste must not be opened, handled, or 
stored in a manner which may rupture 
the container or cause it to leak. 

CCom1nenl: Reuse of containers in transpor
tation is governed by U.S. Dq>artm~nt of 
Transportation regulations including those 
set forth in 49 CFR 173.28.1 

§ 264.174 Inspections. 

At least weekly. the owner or opera
tor must inspect areas where contain
ers are stored, looking for leaking con
tainers and for deterioration of con
tainers and the containment system 
caused by corrosion or other factors. 

£Co1nmenL· Sec §§ 264.lS(c) and 264.171 for 
remedial action required If deterioration or 
leaks arc detected.] 

§ 264.175 Containment 
<a> Container storage areas must 

have a containment system that is de
signed and operated in accordance 
with paragraph Cb) of this section, 
except as otherwise provided by para
graph <c> of this section. 

Cb> A containment system must be 
designed and operated as follows: 

(1) A base must underly the contain
ers which is free of cracks or gaps and 
is sufficiently impervious to contain 
leaks, spills, and accumulated prccip'I· 
tation until the collected matf:'rial ls 
detected and removed; 

(2) The base must be sloped or the 
containment. system must be otherwise 
designed and operated to drain and 
remove liquids resulting from leaks. 
spills, or precipitation, unless the con
tainers are elevated or are otherwise 
protected fro1n contact with accumu
lated liquids; 

l3l '!'ht~ eontainment sy.st1·1n 1nust 
have :,uffif'it>1tl c:ipacity to contaiu 
lU(;~ of ll1e vohune of conlaint•rs or the~ 
\"Oilune of the lar~est contai11t·r. 
whichever i:-; ~:n:ater. Containers that 
do not conlidn free liquids net•d not be 
considered in this dett'rtninalion; 

(4 l H.un-on into I he cuntainrnent 
.system nubt be prevt>nled unless the 
collection system has sufficient excess 
capacity in adiJition to that required in 
paragraph Cb)(3) of this section lo con
tain any run-on which n1ight enter the 
system: and 

(5) Spilled or leaked waste and accu
tnulated precipltntlon must be re
moved from the sun1p or collection 
area in as tin1ely a n1anner as is neces
sary to prevent ovt•rflow of the collec
tion system. 

[CommenL· If the collected material is a 
hazardous wasle under Part 261 of this 
Chapter, it must be n1anaged as a hazardous 
waste in accordance with all applicable re
quirernents of Parts 262-265 of this chap
ter. If the collected material is discharged 
through a Point source to waters of the 
United States. it is subject to the require
ments of Section 402 of the Clean Water 
Act, as amended.] 

Cc) Storage areas that store contain
ers holding only wastes that do not 
contain free liquids need not have a 
containment system defined by para
graph <bl of this section. provided 
that: 

( 1) The storage area is sloped or is 
otherwise designed and operated to 
drain and re1nove liquid resulting from 
precipi talion, or 

(2) The containers are elevated or 
are otherwise protected from contact 
with accumulated liquid. 

{46 FR 55112, Nov. 6. 1981] 

§ 264.176 Speciul rcquirl:'ments for ignlta· 
hie or reactive waste. 

Containers holding ignitable or reac
tive v;aste nlust be located at least 15 
meters <50 feet) from the facility's 
property line. 

(ComntenL· See§ 264.17{aJ for additional re
quirements.) 

§ 26·1.177 Spedal requirements for incom· 
patible w11stcs. 

Ca> Incompatible \\'astes, _or incom
patible wastes n.nd materials <see Ap-
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§ 264.178 

1w11d~x V fn1 1·x:u1111lcs), u111;)I nol lw 
p\a('ed in lht• sauu· c11nl<titu~r, u11h·:;s 
§ 2ti4.17<b) is cn111plil'ti wilh. 

(b; Hazardous wa~;tt' 1nusl not. llt• 
plaet~d in an 1111wasl1ed ('Olll-ai1u•1· t.hal 
prt_•viously held an inco111patiblc wasll' 
or 1natcrial. 

[Co1nment: As n·quirC'J by § :!tH.13, UH· 
waste analysis µIan 1nu;;t indtuil' analyse;; 
needed to comply with § 264.177. Abo, 
§ 264..17(cl rf'quin~s wa.;.;tes analysf's, trinl 
t.C'sts or other donnnt•nt.ation to as.i;ure com
pliance with li 264.l'ilb). As required by 
§ 264.73, the owner or operator 1nust place 
the results of each waste analysis and trial 
test, and any documcnf.ed information, in 
the operating rcconl of the facility.] 

<cl A storage e,ontainer holding a 
hazardous waste that is inco1npatible 
\Vith any waste or other materials 
stored nearby in other containers, 
piles. open tanks, or surface impound
ments must be separated from the 
other materials or protected from 
them by means of a dike, berm, wall, 
or other device. 

CCom11tenL· The purpose of this section is to 
prevent fires, explosiuns, gaseous emission, 
leaching, or other discharge of hazardous 
waste or hazardous waste constituents 
which could result from U1e mixing of in· 
compatible wastes or materials if containers 
break or leak.] 

§ 264.178 Closure. 

At closure, all hazardous waste and 
hazardous waste residues must be re
moved from the containment system. 
Remaining containers, liners, bases, 
and soil containing or contaminated 
\Vith hazardous waste or hazardous 
waste residues must be decontaminat
ed or removed. 

[Comment: At closure, as throughout the 
operating period, unless the owner or opera
tor can demonstrate in accordance with 
§ 261.3(d) of this chapter that the solid 
waste removed from the containment 
system Is not a. hazardous wn.ste, the owner 
or opera.tor becomes a generator of hazard· 
ous waste and must manage It in accordance 
with all applicable requirements of Parts 
262-266 of this chapter}. 

Subpart J-Tank1 

SOURCE: 46 FR 2867, Jan. 12, 1081, unless 
otherwise noted. 

Title 40 --Protuction of Environment 

1:i :!~i l.l!lil :\ppli,·aliilit~. 

ill) 'l'lll' n·12:ulatio11.-; i11 IJ1b snlJpa1·1 
apply to ow111·1·s and {)Pt'ral ors of fa
cilHii!:; tliat 11s1: lanks t.o tlt·at. 01· slun~ 
ha1:ardous wash~. t'Xt't'JJt as§ 2t.i,1.l and 
pan11~raph (b) Of t.hb St'l'liOJI provide 
otherwise: 

(b) 'l'he regulations in this Subpart 
do not apply to facilities that treat or 
~tore haznrdou~ waste in covered un
derground tanks that cannot be en
tered for inspection. 

!:i 26.tHll Design of tanks. 

(a) Tanks 1nust have sufficient shell 
strength and, for closed tanks, pres
sure controls (e.g .. vents) to assure 
that they do not collapse or rupture. 
The Regional Adn1inistrator will 
revie\V the design of the tanks, includ
ing the foundation, structural support, 
sean1s and pressure controls. The Re
gional Adn1inistrator shall require 
that a minimuin shell thickness be 
n1aintained at all times to ensure suffi
cient shell strength. Factors to be con
sidered in establishing minimun1 thick
ness include the widt.h, height, and 
materials of construction of the tank, 
and the specific gravity of the waste 
which will be placed in the tank. In re
viewing the design of the tank and es
tablishing a minhnum thickness, the 
Regional Adn1inistrator shall rely 
upon appropriate industrial design 
standards and other available informa
tion. 

(46 FR 2867, Jan. 12. 1981, as amended at 46 . 
FR 35249, July 7, 1981) 

§ 264.192 Gener11I operating require1nents. 

(a) Wastes and other 1naterials <e.g., 
treatment reagents) which are incom
patible with the material of construc
tion of the tank 1nust not be placed in 
the tank unless the tank is protected 
from accelerated corrosion, erosion or 
abrasion through the use of: 

( 1 l An inner liner or coating which is 
compatible with the waste or material 
and which is free of leaks, cracks, 
holes or other deterioration; or 

(2) Alternative means of protection 
<e.g., .cathodic protection or corrosion 
inhibitors). 

Cbl The owner or operator tnust use 
appropriate controls and practices to 
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pn:vt•ot overfilling. 'I'hc:o;c u1ust in
clude: 

( 1) Controls to pn•vent. O\'t·1·J'i!ling 
le.g., wa.st.c feed cutoff sy~tc1n or Uy
µ~~ systc1n to a standby lank); and 

(2J Por uncovered tanks, n1ainte
nance of sufficient freeboard to pre
vent overtopping by wave or wind 
action or by precipitation. 

§ 26-1.193 [Reserved) 

§ 26.f.194 Inspections. 

<a) The owner or operator must in
spect: 

Cl) Overfilling control equipment 
<e.g., waste feed cut-off syste1ns and 
by-pass systems) at least once each op-' 
erating day to ensure that it is in good 
working order; 

(2) Data gathered fron1 monitoring 
equipment (e.g., pressure and tempera· 
ture gauges) where present, at least 
once each operating day to ensure 
that the tank is being operated accord
ing to its design; 

(3) For uncovered tanks, the level of 
waste in the tank, at least once each 
operating day, to ensure compliance 
with§ 264.192(b)(2); 

(4) The construction materials of the 
above-ground portions of the tank, at 
least weekly to detect corrosion or ero
sion and leaking of fixtures and seams; 
and 

(5) The area immediately surround
ing the tank, at least weekly. to detect 
obvious signs of leakage <e.g., wet 
spots or dead vegetation). 

(bl As part of the inspection sched
ule required in § 264.15(b) and in addi~ 
tion to the specifi'c requirements of 
paragraph Ca) of this section, the 
owner or operator must develop a 
schedule and procedure for assessing 
the condition of the tank. 'l'he sched· 
ule and procedure 1nust be adequate to 
detect cracks, leaks, corrosion or ero
sion which may lead to cracks or le2ks, 
or wall thinning to less that the thick· 
ncss required under § 264.191. Proce
dures for emptying a tank to allow 
entry and inspection of the interior 
must be established when neces.sary to 
detect corrosion or erosion of the tank 
sides and bottom. The frequency of 
these assessments must be based on 
the material of construction of the 
tank, type of corrosion or erosion pro-

t.l~ction u.sed, oat.e of corrosion or cru
siou observed during prcviou.s inspec. 
lion:;. anti the characteristic:-; of the 
waste being treated or stored. 

(C) As part of the contingency plan 
required under Subpart D of Pa.rt 264, 
the owner or operator inust specify 
the procedures he intends to use to re· 

. sµond to tank spills or leakage, includ-
ing procedures and timing for expedi
tious re1noval of leaked or spilled 
waste and repair of the tank. 

[Comment· As required in § 264.15(c), the 
owner or operator must remedy any leak, 
crack, or wall thinning in violation of 
§ 264.191, or equipn1ent or proces;; u1aHunc
tion In violation of § 264.192, which he dis· 
covel's during in:opection. See 29 CFR 
§ 1910.94.(d)(lll for Occupational Safety and 
Health Administration requirements relat· 
ing to entry of tanks for inspection.] 

§§ 264.195-264.196 [Reserved] 

§ 264.197 Closure. 
At closure, all hazardous wa.5te and 

hazardous waste residues must be re
n1oved from tanks, discharge control 
equip1nent, and discharge confinement 
structures. 

[Comment: At closure, as throughout the 
operating period, unless the owner or opera· 
tor can demonstrate in accordance with 
§ 261.3(dl of this chapter that the solld 
waste removed from his tank is not a haz
ardous waste, the owner or operator be
comes a genErator of hazardous waste and 
n1ust manage It in accordance with all appll· 
cable requirements of Parts 262-266 of this 
chapter.} 

§ 264.1 'JB Sp.:!-cial requirements for ignita
ble or reactive wastes. 

Cal Ignitable or reactive waste must 
not be placed in a tank unless: 

< 1) The waste is treated, rendered, or 
mixed before or immediately after 
placement ln the tank so that CD the 
resulting waste, 1nixture, or dissolu
tion of material no longer meets the 
definition of ignitable or reactive 
waste under§§ 261.21 or 261.23 of this 
chapter, and <ii) § 264.17Cb) is com
plied with; or 

(2) The waste is stored or treated in 
such a way that it is protected from 
any material or conditions which may 
cause the waste to ignite or react; or 
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C:Jl '!'ht' lnul;. is 11;;1•d :-;olt·ly for l'll1t'r
~1·11ci(•s. 

( hl Tile O\Vll1·r of opi•ral ur of a f::irili
t.y wlliC'h I.real~ or stun".s ig-11ilahli• or 
rPacl-ive \\l:l!>l.1• in l'O\'t'rt·d tanks 11111:.t 
con1ply with t hi' bufft•r :t.one n•quire
ments for tanks containPd in Tables 2-
1 through 2-6 of t.hc National Fire 
Protect.ion Association's "Flamn1able 
and Combustible 1,iquids Code" <1977 
or 198ll. <incorporated by reference, 
see § 260.llJ. 

(46 FR 2867, Jan. 12, -1981, as a1nended at 46 
PR 35249, July 7, 19tllJ 

§ 261.199 Special require1nents for int·om
patible wastes. 

Ca) Incompatible wastes, or incon1-
patible wastes and materials, must not 
be placed in the same tank, unless 
§ 264.17Cb) is complied with. 

Cb) l:Iazardous waste inust not be 
placed in an unwashed tank which 
previously held an incompatible waste 
or material, unless § 264.17(b) is com
plied with. 

£Comment: As required by § 264.13, the 
waste analysis plan must include analyses 
needed to comply with § 264.199. Also, 
§ 264.17{c) requires waste analyses, trial 
tests, or other documentation to ensure 
compliance with § 264.17(b). As required by 
§ 264.73, the owner or optrator must place 
the results of each waste analysis and trial 
test, and any documented information, in 
the operating record of the facility.] 

Subpart K-Surface Impoundments 

SOURCE: 47 FR 32357, July 26, 1982, unless 
otherwise noted. 

§ 264.220 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that use surface impoundments 
to treat, store, or dispose of hazardous 
waste except as § 264.1 provides other
wise. 

§ 264.221 Design and operating require
ments. 

Ca) A surface impound1nent <except 
for an existing portion of a surface lm
poundment) must have a liner that is 
designed, constructed, and Installed to 
prevent any migration of wnstes out of 
the impoundment to the adjacent sub
surface soil or ground water or surface 

Title 40-Prolection of Environment 

1,1/atl;r at any litn~· d11rillf.:" tl1l' acln•c 
lifl· {inchtding- lht• clo;;ure Pt'riod) of 
tht' hnpouHd1neril. 'rhe lin1~r 111ay bt' 
construct cd of 1nat t·rials t hal may 
allow wastes to 1nh~ralt' i11to 1.hl' liner 
(but nol into lhe adjacl'nt subsurf;ice 
soil or ground watt>r or surfa('t• water) 
during the active lift• or the facility, 
provided that the i1npound1nent is 
closed in accordance with 
§ 264.228(a)( I). For irnpoundments 
that will be closed in accordance with 
§ 264.228{a){2), the liner must be con
structed of materials that can prevent 
wastes from n1igrating into the liner 
during the active life of the facility. 
The liner must be: 

< 1) Constructed of materials that 
have appropriate chemical properties 
and sufficient strength and thickness 
to prevent failure due to pressure gra
dients <including static head and ex
ternal hydrogeologic forces), physical 
contact with the waste or leachate to 
which they are exposed, climatic con
ditions, the stress of installation, and 
the stress of daily operation; 

(2) Placed upon a foundation or base 
capable of providing support to the 
line1 and resistance to pressure gradi
ents above and below the liner to pre
\'ent failure of the liner due to settle
ment, compression, or uplift; and 

C3l Installed to cover all surrounding 
earth likely to be in contact with the 
waste or leachate. 

(b) The owner or operator will be ex· 
empted fro1n the requirements of 
paragraph <a> of this section if the Re
gional Administrator finds, based on a 
demonstration by the owner or opera· 
tor, that alternate design and operat
ing practices. together with location 
characteristics, will prevent the migra
tion of any hazardous constituents 
(see § 264.93) into the ground water or 
surface water at any future time. In 
deciding whether to grant an exemp
tion, the Regional Administrator will 
consider: 

Cll The nature and quantity of the 
wastes; 

(2) 'l'he proposed alternate design 
and operation; 

C3) The hydrogeologic setting of the 
facility, including the attenuative ca
pacity and thickness of the liners and 
soils present between the impound-
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nu:nt a11d ground watc:r or surface 
watP.r: and 

(4) All other factors which would in
fluence the quality and mobility of the 
Jpachate produced aud the potential 
for it to migrate to ground water or 
surface water. 

Cc) A surface impoundment inust be 
designed, constructed, maintained, and 
operated to prevent overtopping re
sulting from normal or abnormal oper
ations; overfilling; wind and wave 
action; rainfall; run-on; malfunctions 
of level controllers, alarms, and other 
equipment; and human error. 

(d) A surface impoundment must 
have dikes that are designed, con
structed, and ·maintained with suffi
cient structural integrity to prevent 
massive failure of the dikes. In ensur~ 
ing structural integrity, it must not be 
presumed that the liner system will 
function without leakage during the 
active life of the wtit. 

(e) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.222 Double-lined surface impound
ments: Exemption from Subpart F 
ground-water protection requirements. 

(a) The owner or operator of a 
double-lined surface impoundment is 
not subject to regulation under Sub
part F of this part if the following 
conditions are met: 

(1) The impoundment <including its 
underlying liners) must be located en
tirely above the seasonal high water 
table. 

(2) The impoundment must be un
derlain by two liners which are de
signed and constructed· in a manner 
that prevents the migration of liquids 
into or out of the space between the 
liners. Both liners must meet all the 
specifications of § 264.221Ca). 

(3) A leak detection system must be 
designed, constructed, maintained, and· 
operated between the liners to detect 
any migration of liquids into the space 
between the liners. 

Cb) If liquid leaks into the leak de
tection system, the owner or operator 
must: 

(11 Notify llH• Rt>gional Ad1ninistra
tor of the lf'ak in w1 iting within seven 
days after dt·tecting the leak; and 

C2)(i) Within a period of tirne speci
fied in Lhe pennit, remove acC'unnilat
ed liquid, repair or replace the liner 
which is leaking to prevent the tnigra
tion of liquids through the liner, and 
obtain a certification from a qualified 
engineer that, to the best of his knowl
edge and opinion, the leak has been 
stopped; or 

<iD If a detection monitoring pro
gram pursuant to § 264.98 has already 
been established in the permit <to be 
complied with only if a leak occurs), 
begin to con1ply with that program 
and any other applicable requirements 
of Subpart F of this part within a 
period of tin1e specified in the permit. 

(c) The Regional Administrator will 
specify in the permit all design and op
erating pracLices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§§ 264.2.23-264.225 [Reserved] 

§ 264.226 J\1onitoring and inspection. 
(a) During construction and installa

tion, liners (except in the case of exist
ing portions of surface impoundments 
exempt from § 264.22l<a)) and cover 
systems (e.g., membranes, sheets. or 
coatings) must be inspected for uni· 
formity, damage, and imperfections 
<e.g., holes. cracks, thin spots, or for
eign materials). Immediately after 
construction or installation: 

(1) Synthetic liners and covers must 
be inspected to ensure tight seams and 
joints and the absence of tears, punc
tures, or blisters; aiid 

(2) Soil-based and admixed liners 
and covers must be inspected for in
perfections including lenses, cracks, 
channels, root holes, or other structllr
al non-uniformities that may cause an 
increase In the permeability of the 
liner or cover. 

<bl While a surface impoundment is 
In operation, It must be inspected 
weekly and after storms to detect evi
dence of any of the following: 

(1) Deterioration, malfunctions, or 
improper operation of overtopping 
control systems; 

(2) Sudden drops in the level of the 
impoundment's contents; and 
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c:H 'l'hc pn•nl'lLl'e of liquids in leak 
dt•l!'ction 1>yste1ns. wtu•re in>;tallt•d to 
ctnnply with !i 264.222: and 

< 4) S1~i:cre f'rosion llf other sigus of 
deterioration in dikt~s or other co11-
tainn1ent devict's. 

CcJ Prior to the issuance of a pern1it, 
and after any extended period of thne 
<at least six months) during which the 
in1poundment was not in service, the 
owner or operator n1ust obtain a certi
fication from a qualified engineer that 
the itnpoundn1ent's dike, including 
that portion of any dike which pro
vides freeboard, has structural integri
ty. The certification must establish, in 
particular. that the dike: 

Cl) Will \Vithstand the stress of the 
pressure exerted by the types and 
amounts of wastes to be placed in the 
impoundment; and 

(2) Will not fail due to scouring or 
piping, without dependence on any 
liner system included in the surface 
impoundment construction. 

§ 264.227 Emergency repairs; contingency 
plans. 

<a> A surface impoundment must be 
removed from service in accordance 
with paragraph (b) of this section 
when: 

<l> The level of liquids in the im· 
poundment suddenly drops and the 
drop is not known to be caused by 
changes in the flows into or out of the 
impoundment; or 

<2> The dike leaks. 
Cb) When a surface impoundment 

must be removed from service as re
quired by paragraph (a) of this sec
tion, the owner or operator must: 

Cl) Immediately shut off the flow or 
stop the addition of wastes into the 
tmpoundment; 

<2> Immediately contain any surface 
leakage which has occurred or is oc· 
curring; 

<3> Immediately stop the leak; 
(4) Take any other necessary steps 

to stop or Prevent catastrophic failure; 
<5> If a leak cannot be stopped by 

any other means, empty the Impound· 
ment; and 

(6) Notify the Regional Administra
tor of the problem in writing within 
seven days after detecting the prob
lem. 

Title 40-Protection of Environment 

<c> As part of tht' cunl.i11gP1ll'Y plan 
rcquin•d in Subpart D of I hi~ part, I he 
owner or operator 1nust. specify a pro
cedure for complying witll the rrquirc
n1cnts of paragraph Cbl or this section. 

(d) No surface hupound1nenl that 
has been removed fro1n service in ac
cordance with the n .. 'Quire1nents of 
this section may be n:slored to service 
unless the portion of the impound
ment which was failing is repaired and 
the following steps are taken: 

< 1) If the impoundmcnt was removed 
from service as the result of actual or 
imminent dike failure, the dike's struc
tural integrity n1ust be recertified in 
accordance with § 264.226<c>. 

(2) If the impoundment was removed 
from service as the result of a sudden 
drop in the liquid level, then: 

(j) For any existing portion of the 
impoundment, a liner must be in
stalled in compliance with § 264.22l(a) 
or § 264.222; and 

(ii) For any other portion of the im
poundment, the repaired liner system 
must be certified by a qualified engi
neer as meeting the design specifica
tions approved in the permit. 

<e> A surface impoundment that has 
been removed from service in accord· 
ance with the requirements of this sec
tion and that is not being repaired 
must be closed in accordance with the 
provisions of § 264.228. 

§ 264.228 Closure and post-closure care. 

(a> At closure, the owner or operator 
must: 

(1) Remove or decontaminate all 
waste residues, contaminated contain· 
meut system components Cliners, etc.), 
contaminated subsoils. and structures 
and equipment contaminated with 
waste and leachate, and manage them 
as hazardous waste unless § 261.3(d) of 
this chapter applies; or 

<2j(i) Eliminate free liquids by re· 
moving liquid wastes or solidifying the 
remaining wastes and waste residues; 

<ii> Stabilize remaining wastes to a 
bearing capacity sufficient to support 
final cover; and 

Oil) Cover the surface impoundment 
with a final cover designed and con
structed to: 
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(Al Provide lout~-l.erm mi11in1i:1.at.ion 
of the migration nt" Hquids through 
t lle clost~d ilnpound1nent; 

<Bl F'unctiou wilh mininHnn 1nainte
nance; 

<C> Pro111otc drainage and ininin1ize 
erosion or abrasion of the final cover; 

<D> Acconunodate settling and sub
sidence so that the cover's integrity is 
maintained; and 

<E> Have a permeability less than or 
equal to the permeability of any 
bottom liner system or natural sub
soils present. 

(b) If son1e waste residues or con
ia1ninated materials are left in place 
at final closure, the owner or operator 
must comply with all post-closure re
quiretnents contained in §§ 264.117-
264.120, including maintenance and 
monitoring throughout the post-clo
sure care period (specified in the 
permit under § 264.11'1>. The owner or 
operator nu1st: 

(1) Maintain the integrity a:nd effec· 
liveness of the final cover, including 
making repairs to the cap as necessary 
to correct the effects of settling, sub
sidence, erosion, or other events; 

(2) Maintain and monitor the leak 
detection system in accordance with 
§ 264.222, where such a system is 
present between double liner systems; 

(3) Maintain and raonitor the 
ground-water monitoring system and 
comply with all other applicable re· 
quirements of Subpart F of this part; 
and 

(4) Prevent run-on and run-off from 
eroding or otherwise damaging the 
final cover. 

(C)(l) If an owner or operator plans 
to close a surface impoundment in ac
cordance with pa1·agraph (a)(l) of this 
section, and the impoundment does 
not comply with the liner require
ments of §" 264.221(a) and is not 
exempt from them in accordance with 
§ 264.221(b), then: 

Ci) The closure plan for the im
poundment under § 264.112 must In
clude both a plan for complying with 
paragraph (a)(l) of this section and a 
contingent plan for complying with 
paragraph (a)(2) of this section in case 
not all contaminated subsoils can be 
practicably removed at closure; and 

<ii) The owner or operator must pre· 
pare a contingent post-closure plan 

undt'f § 204. l 18 for l'.'.on1plying with 
paragraph (bl of thi.s scclion in case 
nut all cont.<uninn.ted subsoils ca.n be 
practicably removed at closure. 

(2) 'l'he cost estimates calculated 
under §§ 264.142 and 264.144 for clo· 
sure and post-closure care of an im
poundineni subject to this paragraph 
n1ust include the cost of complying 
\Vith the contingent closure plan and 
the contingent post-closure plan, but 
are not required to include the cost of 
expected closure under paragraph 
(a)(l) of this section. 

Cd) During the post-closure care 
period, if liquids leak into a leak detec
tion system installed under § 264.222, 
the owner or operator must notify the 
Regional Administrator of the leak in 
writing within seven days after detect
ing the leak. The Regional Adminis
trator will modify the permit to re
quire compliance with the require
ments of Subpart F of this part. 

§ 26-1.229 Special requirements for ignita
ble or reactive waste. 

Ignitable or reactive waste must not 
be placed in a surface impoundment, 
unless: 

<a> The waste is treated, rendered, or 
mixed before or immediately after 
place1nent in the impoundmeut so 
that: 

(1) The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of Ignitable or re
active waste under l 261.21 or § 261.23 
of this chapter; and 

(2) Section 264.17<b> is· complied 
with; or 

Cb) The waste is managed in such a 
way that it is protected from any ma· 
terial or conditions which may cause it 
to Ignite or react; or 

<cl The surface impoundment is used 
solely for emergencies. 

§ 264.230 Specinl requirements for incom· 
patlble wostes. 

Incompatible wastes, or incompati
ble wastes and n1aterials, Csee Appen· 
dlx V of this part for examples) must 
not be placed in the same surface im
poundment, unless § 264.17(b) is com. 
plied with. 
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§ 264.250 

~~:!Ii 1.2:1 t-21i I.'.!: l!l I ltt•s1'rYt'1l I 

Subpart L-\.Vaste Piles 

Sou11c1-:: 47 l·'H ;u:159. July 26, UHi:.!. unko;:; 
otlh·rwi:>t' 111>!1,d. 

§ 2lH.2fitl Applit·abilily. 

Ca) '!'he rcgululions in this subpart 
apply to owners and ope1·a.tors of fa· 
cilities that store or treat hazardous 
waste in pih~s. exeept as § 264.1 pro
vides otherwise. 

Cb) The regulations in this subpart 
do not apply 'Lo owners or operators of 
waste piles that are closed with wastes 
left in place. Such waste piles are sub
ject to regulation under Suhpart N of 
this part <Landfills>. 

Cc> The owner or operator of any 
waste pile that is inside or under a 
structure that provides protection 
fro1n precipitation so that neither run
off nor leachate is generated is not 
subject to regulation under § 264.251 
or under Subpart F of this part, pro-
vided that: · 

(1) Liquids or materials containing 
free liquids are not placed in the pile; 

C2) The pile is protected from sur
face water run-on by the structure or 
in some other manner; 

(3) The pile is designed and operated 
to control dispersal of the waste by 
wind, where necessary, by means other 
than wetting; and 

(4) The pile will not generate leach
ate through decomposition or other 
reactions. 

§ 26·i.251 Design anti u1lciilting require
ments. 

(a) A waste pile cexcept for an exist
ing portion of a waste pile) n1ust have: 

(1) A liner that is designed, con
structed, and installed to prevent any 
migration of wastes out of the pile 
into the adjacent subsurface soil or 
ground \vater or surface water at any 
time during the active life (including 
the closure period) of the waste pile. 
The liner may be constructed of mate
rials that may allow \vaste to migrate 
into the liner itself <but not into the 
adjacent subsurface soil or ground 
water or surface wa.ter) during the 
active life of the facility. The liner 
must be: 

Title 40~Protection of Environment 

(i I Const ruCtt'd of 1ual t:rla !:; that 
havt' appropriah· ch1·n1it•a\ propPrtk·~ 
and :a1fficil•nt sln'ngth and t.hicktH'S!> 
t.o prPvcnt failure due to pn's!"1lln' gra 
clients (including f;tatic head nnd ex
tc·rnal hydrogt'Ologic forces), physical 
cont.act with the wiu;te or leachate to 
which they are exposed, climalic con
ditions, the stress of installation, and 
the stress of daily operation; 

<ii> Placed upon a foundai.ion or base 
capable of providing support to the 
liner and resistance to pressure gradi
ents above and below t.he liner to pre
vent failure of the liner due to settle
ment, compression, or uplift; and 

(iii) Installed to cover all surround
ing earth likely to be in contact with 
the waste or leachate; and 

(2) A leachate collection and remov
al systetn irn1nediately above the liner 
that is designed, constructed, main
tained, and operated to coBect and 
remove leachate from the pile. The 
Regional Administrator will specify 
design and operating conditions in the 
pe!·1nit to ensure that the leachate 
depth over the liner does not exceed 
30 cm (one footl. The leachate collec
tion and ren1oval system must be: 

(i) Constructed of materials that are: 
(A) Che1nically resistent to the 

waste managed in the pile and the 
leachate expected to be generated; and 

CB) Of sufficient strength and thick· 
ness to prevent collapse under the 
pressures exerted by overlaying 
wastes, wa.ste cover materials, and by 
any equipment used at the pile; and 

Cii) Designed and operated to func· 
tion without clogging through the 
scheduled closure of the waste pile. 

(b) The owner or operator will be ex
empted from the requirements of 
paragraph (a) of this section if the Re-_ 
gional Administrator finds, bused on a 
demonstration by the owner or opera
tor, that alternate design and operat
ing practices, together with location 
characteristics, will prevent the migra
tion of any hazardous constituents 
(see § 264.93) into the ground water or 
surface water at any future time. In 
deciding whether to grant an exemp
tion, the Regional Administrator wHl 
consider: 

Cl) The nature and quantity of the 
wastes; 
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<~) 'l'IH' propo1>ecl all.cniidt> de.sign 
and OPl'ration: 

c;n Tile hydrogcologic s1·tting of tiH' 
faC'ility, including att('nualive capacity 
and t.hicknt•ss of lhe linen; and soils 
prcm~nt between the pile and ground 
water or :::;urface water; and 

( 4) All other factors which would in
fluence the quality and mobility of the 
leachate product:d and the potential 
for it to migrate to ground water or 
surface \Valer. 

(C) rI'he owner or operator must 
design, construct, operate, and main
tain a run-on control system capable 
of preventing flow onto the active por
tion of the pile during peak discharge 
from at lea.st a 25-year stonn. 

Cd) The owner or operator must 
design, construct, operate, and main
tain a run-off inanagement system to 
collect and control at least the water 
volume resulting from a 24-hour, 25-
year storm. 

Ce) Collection and holding facilities 
ce.g., tanks or basins) associated with 
run-on and run-off control systems 
1nust be emptied or otherwise inan
aged expeditiously after storms to 
maintain design capacity of the 
system. 

(f) If the pile contains any particu
late matter which may be subject to 
wind dispersal, the owner or operator 
must cover or othenvise manage the 
pile to control wind dispersal. 

Cg) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 26.J.252 Double-lined piles: Exemption 
from Subpart F ground-water protec
tion requfremeuts. 

(a) The ov:ner o~- operator of a 
double-lined waste pile is not subject 
to regulation under Subpart F of this 
part if the following conditions are 
met: 

<lJ The pile (including its underlying 
liners) must be located entirely above 
the seasonal high water table. 

<2) The pile must be underlain by 
two liners which are designed and.con· 
structed in a manner that prevents the 
rnigration of liquids into or out of the 
space between the liners. Both liners 

1n11st nu·et all the sµt>cificat.io11.s of 
§ 264,25 Hal( l l. 

(3) A leak dclt>dion syslt'rn 1nu::;t. be 
de.sh~ncd, con.sln1C'll'd. niaintainf'd, and 
llpf'ratf'd b(·t ween the liners to delt!c;t 
any 1ni~ration of liquids into tht> space 
betweC'n thf' lint~rs. 

(4) The pilt• 1nust have a leachate 
collection nnd rc1noval system above 
the top liner that is designed. con
structed. n1aint ained, and operated in 
accordance v.rith § 264.25HaH2J. 

(bJ If liquid leaks into the leak de
tection system, the owner or operator 
n1ust: 

Cl> Notify the Regional Administra
tor of the leak in writing \Vithin seven 
days after detecting the leak; and 

C2)(i) Within a period of tin1e speci
fied in the permit, rernove accumulat
ed liquid. repair or replace the liner 
which is leaking to prevent the migra
tion of liquids through the liner, and 
obtn.in a certificaton from a qualified 
engineer that. to the best of his knowl
edge and opinion, the leak has been 
stopped; or 

<iiJ If a detection monitoring pro
gram pursuant to § 264.98 has already 
been established in the permit (to be 
complied with only if a leak occurs), 
begin to comply with that program 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

Cc) The Regional Adn1inistrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requireni.ents of this 
section are satisfied, 

§ 264.253 Inspection of liners: Exemption 
from Subpart F ground-water protec· 
tion requiren1cnts. 

(a) The owner or operator of a pile is 
not subject to regulation under Sub
part F of this part if the following 
conditions are met: 

c 1) The pile <including its underlying 
liner) must be located entirely above 
the seasonal high water table_ 

(2) The pile must be underlain by a 
liner (base) that meets all the specifi
cations of§ 264.251(a)(l), 

C3} The \1Jastes in the pile must be 
removed periodically, and the liner 
must be inspected for deterioration, 
cracks, or other conditions that may 
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11·~111l in lPalui. 'J'llt' rn'Qllt'llt'Y or in
!-.Pt'l't.inn will lH• ~pt·ciril'd iu the inspec
tion plan required in§ 264.15 and nn1.st 
bt• based 011 I.he potential ror the lin•~r 
Cba:;e) to crack or ol.hcrwha~ dett.~rio
ratc under the conditions or operation 
<e.g., waste ty11t~. rainfall, loading 
rates, and .suhsurracc slability). 

(4) The liner 1nu.st be of sufficient 
strength and thicknc.s:> to prevent fail
ure due to puncture, eracking, tearing, 
or other physical dan1age froin equip
ment used to place waste in or on the 
pile or to clean and expose the liner 
.surface for inspection. 

(5) The pile must have a leachate 
collection and removal system above 
the liner that is designed, constructed, 
n1aintained, and operated in accord
ance with§ 264.25l<a)(2). 

(b) If deterioration, a crack, or other 
condition is identified that is causing 
or could cause a leak, the owner or op
erator must: 

(1) Notify the Regional Administra
tor of the condition in writing within 
seven days after detecting the condi
tion; and 

<2><D Repair or replace the liner 
(base> and obtain a certification fron1 
a qualified engineer that, to the best 
of his knowledge and opinion, the 
liner (base) has been repaired and 
leakage will not occur; or 

OD If a detection monitoring pro
gra1n pursuant to § 264.98 has already 
been established in the permit <to be 
complied with only if a leak occurs), 
begin to con1ply with that progran1 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

Cc) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.254 Monitoring nnd inspection. 

Ca) During construction or installa· 
tion, liners <except in the case of exist
ing portions of piles exempt from 
§ 264.251(a)) and cover systems <e.g., 
membranes, sheets, or coatings) must 
be inspected for uniformity, damage, 
and imperfections (e.g., holes, cracks, 
thin spots, or foreign materials>. Im· 
mediately after construction or instal
lation: 

Title 40-Protection of Environment 

( l) Synt-ht>tic liners rind CO\'t~r.s n111.sl 
bt~ in:;p(·cted to en.sure I ight .s<-a111s and 
joints and tlh~ absPllCC' of lear:;, punc, 
h1n•s, or blisters; and 

(2) Soil-based and ad1nixed liners 
and covers 1nu.st be inspected for in1-
pcrfcctions including lenses, cracks, 
channels, root holes, or other structur
al non-uniformities that 1na.y cause an 
increase in the penucability of the 
liner or cover. 

(b) While a waste pile is in Oper
ation, it must be inspected \Veekly and 
after storms to detect evidence of any 
of the following: 

(!) Deterioration. n1alfunctions, or 
improper operation of run-on and run
off control systems; 

(2) The presence of liquids in leak 
detection systems, where installed to 
con1ply \Vith § 264.252; 

(3) Proper functioning of wind dis
persal control systems, \Vhere present; 
and 

(4) The presence of leachate in and 
proper functioning of leachate collec
tion and ren1oval systems, whera 
present. 

§ 26·i.255 [Reserved) 

§ 264.256 Special requirernents for ignita· 
ble or reactive waste. 

Ignitable or reactive waste must not 
be placed in a waste pile unless: 

Ca> The waste is treated. rendered, or 
mixed before or immediately after 
placement in the pile so that: 

Cl) The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of ignitable or re
active waste under § 261.21 or § 261.23 
of this chapter; and 

<2> Section 264.17(b) ts complied 
with; or 

(b) The waste is managed in suCh a 
way that it is protected from any ma
terial or conditions \Vhich may cause it 
to ignite or react. 

§ 264.257 Special requirements for incom
patible wustes. 

Ca) Incompatible wastes, or incom~ 
patible wastes and materials, (see AP· 
pendix V of this part for examples) 
nlust not be placed in the same pile, 
unless§ 264.17(b) is complied with. 

(b) A pile of hazardous waste that is 
incompatible with any waste or other 
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rnatl'rial stnn•d nearby in ccJntainers. 
otht'r pilP.s. oµen tanks, or surfact' itn
p011nd1nt·nt::; 1nu.st llc s1·paratt'd fron1 
Lhe other 1natt'rial.s, or prutected front 
lht·1n by 1nean;; or a dike, berrn, wall, 
or other device. 

Cc) IIazardous waste 1nust not be 
piled on t.he same base whC're incon1-
patible wastes or n1att~rials were previ
ously piled, unless the base has been 
deconta1ninated sufficiently to ensure 
con1pliance with § 264.17Cb). 

§ 26.t.25M Closure and post-dosure care. 

<a> At closure, the owner or operator 
must remove or decontaminate all 
waste residues, contarninated contain
ment system con1ponents <liners, etc.), 
contaminated subsoils, and structures 
and equipment contruninated with 
waste and leachate, and manage them 
as hazardous waste unless § 261.3(d) of 
this chapter applies. 

<b> If, after removing or decontami
nating all residues and tnaking all rea
sonable efforts to effect removal or de
contamination of contaminated com
ponents, subsoils, structures, and 
equipment as required in paragraph 
<a> of this secUon, the owner or opera
tor finds that not all contaminated 
subsoils can be practicably removed or 
decontaminated, he must close the fa
cility and perform post-closure care in 
accordance· with the closure and post
closure care requirements that apply 
to landfills(§ 264.310). 

(c)(l) The owner or operator of a 
waste pile that does not coinply with 
the liner requirements of 
§ 264.251<a><l> and is not exempt from 
them in accordance with §§ 264.250Cc) 
or 264.25l(b), mmt: 

(i) Include in the closure plan for 
the plle under § 264.112 both a plan 
for complying with paragraph Ca) of 
this section and a contingent plan for 
complying \Vith paragraph Cb) of this 
section in case not all contaminated 
subsoils can be practicably removed at 
closure; and 

<ii) Prepare a contingent post-clo
sure plan under § 264.118 for comply
ing with paragraph (b) of this section 
in case not all contaminated subsolls 
can be Practicably removed at closure. 

(2) The cost estimates calcu1ated 
under §§ 264.142 and 264.144 for clo· 
sure and post-closure care of a pile 

subject t,o j his pan1graph n111st include 
tiH' rost of cnrnplying with Ill(' C'Onti11-
gt'nl clostll't' plan and th1· eontin~cnt 
post-do.sure plan, but are not required 
t.o include the cost of C'XPt'etC'<l closure 
under paragraph (a> of this section. 

§!:i 26-1.259-261.269 I Ut>sen·ed I 

Subpart M-land Treatment 

SOURCE: 47 FR 32361. July 26, 1982, unless 
otherwise noted. 

§ 264.270 Applicability. 

The regulations in this subpart 
apply to ownt~rs and operators of fa
cilities that treat or dispose of hazard
ous waste in land treatment units, 
except as§ 264.1 provides otherwise. 

§ 264.271 Treatment program. 

(a) An owner or operator subject to 
this subpart must establish a land 
treatment program that is designed to 
ensure that hazardous constituents 
placed in or on the treatment zone are 
degraded, transformed, or immobilized 
within the treatment zone. The Re
gional Administrator will specify ·in 
the facility permit the elements of the 
treatment program, including: 

(1) The wastes that are capable of 
being treated at the unit based on a 
demonstration under § 264.272; 

(2) Design measures and operating 
practices necessary to maximize the 
success of degradation, transforma
tion, and immobilization processes in 
the treatn1ent zone in accordance with 
§ 264.273<a>; and 

(3) Unsaturated zou~ nlonitoring 
provisions meeting the requirements 
of § 264.278. 

(b) The Regional Administrator will 
·specify in the facility permit the haz
ardous constituents that must be de
graded, transformed, or immobllized 
under this subpart. Hazardous con
stituents are constituents identified in 
Appendix VIII of Part 261 of this 
chapter that are reasonably expected 
to be in, or derived from, waste placed 
In or on the treatment zone. 

(c) The Regional Administrator will 
specify the vertical and horizontal di
n1ensions of the treattnent zone in the 
facillty permit .. The treatment zone is 
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t11r por·Uon of I.ht• unsaluratect zone 
Ut!IO\\' and illcludin~ the laud surfaee 
ill which the owner or opPnttnr in
t.ends to maintain nu· conditions nec
essary for efleclive degradation, traus
fonnation, or inunol>ili:t.ation of IH"lZ
ardous conslilu1~n1 s. The tnaxilnunl 
depth of the treatment zone n1ust be: 

< 1) No morr than 1.5 meters <5 feetJ 
from the initial soil surface; and 

<2> More than 1 meter (3 feet) above 
the seasonal high water table. 

§ 264.272 Treatment demonstration. 

<a> For each waste that will be ap
plied to the treatn1ent zone, the owner 
or operator must demonstrate, prior to 
application of the waste, that hazard
ous constituents in the waste can be 
completely degraded, transformC;d, or 
immobilized in the treatment zone. 

(b) In making this demonstration, 
the owner or operator may use field 
tests, laboratory analyses, available 
data, or, in the case of existing units, 
operating data. If the owner or opera
tor intends to conduct field tests or 
laboratory analyses in order to make 
the demonstration required under 
paragraph (a) of this section, he must 
obtain a treatment or disposal permit 
under § 270.63. The Regional Adminis
trator will specify in this permit the 
testing, analytical, design, and operat
ing requirements Cincluding the dura
tion of the tests and analyses, and, in 
the case of field tests, the horizontal 
and vertical dimensions of the treat
ment zone, monitoring procedures, clo
sure and clean-up activities) necessary 
to meet the requirements in para
graph (cl of this section. 

<c> Any field test or laboratory anal
ysis conducted in order to make a dem
onstration under paragraph (a) of this 
section must: 

(1) Accurately simulate the charac
teristics and operating conditions for 
the proposed land treatment unit in
cluding: 

<il The characteristics of the waste 
(including the presence of Appendix 
VIII of Part 261 of this chapter con
stituents>; 

CiD The climate in the area; 
Ciii) The topography of the sur

rounding area; 

Title 40-Protection of Environn1ent 

liVl 'l'h1• characteristics of the ~oil i11 
the treat.rnent zone Cineluding dt·pthJ; 
and 

{VJ The operating practices to be 
used at the unit. 

t:.!J Be likely to i;how t.llat hazn.rdous 
constituents in the wa~t.t· to be tested 
will be completely degraded, trans
forn1ed, or im1uobi1ized in the treat-
1nent zone of the proposed land treat-
1nent unit; and 

(3) Be conducted in a manner that 
protects human health and the envi
ronment considering; 

(i) The characteristics of the waste 
to be tested; 

<ii> The operating and monitoring 
measures taken during the course of 
the test; 

(iii) The duration of the test; 
(ivl The volwne of waste used in the 

test; 
(V) In the case of field tests, the po

tential for migration of hazardous con
stituents to ground water or surface 
water. 

[47 FR 32361, July 26, 1982, as amended at 
46 FR 14294, Apr. 1, 19831 

§ 264.273 Design and operating require
ments. 

The Regional Administrator will 
specify in the facility permit how the 
owner or operator will design, con
struct, operate, and maintain the land 
treatment unit in compliance with this 
section. 

(a) The owner or operator must 
design, construct, operate. and n1ain
tain the unit to maximize the degrada
tion, transformation, and immobili.Za
tion of hazardous constituents in the 
treatn1ent zone. The owner or opera
tor must design, construct, operate, 
and inaintain the unit in accord with 
all design and operating conditions 
that were used in the treatment de1n· 
onstration under § 264.272. At a mini
mum. the Regional Ad1ninlstrator will 
specify the following in the facility 
permit: 

( 1) The rate and method of waste 
application to the treatment zone; 

(2) Measures to control soil pH~ 
(3) Measures to enhance microbial or 

chemical reactions <e.g., fertilization, 
tilling); and 
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< 4) Mt·asurcs lo (·ont rol I he 1noist nrt> 
content of the trc•al.lnenl zoue. 

(b) The owner or operator 1nust 
design. construct. operate, and n1ain, 
tain the trl'atmcnt ;_.o;one to minind;i;e 
run-off of haz;arctous conslit.uents 
during the active life of the land trt1at
ment unit. 

(C) The owner or operator must 
design, construct, operate, and n1ain
tain a run-on control system capable 
of preventing ooW onto the treatment 
zone during peak discharge from at 
least a 25-year storm. 

Cd> The owner or operator inust 
design, construct, operate, and main
tain a run-off inanagement system to 
collect and control at least the water 
volume resulting from a 24-hour, 25-
year storm. 

(e) Collection and holding facilities 
(e.g., tanks or basins) associated v.rith 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously after storms to 
maintain the design capacity of the 
system. 

Cf) If the treatment zone contains 
particulate matter which ni.ay be sub
ject to wind dispersal, the owner or op
erator must manage the unit to con
trol wind dispersal. 

(g) The owner or operator must in
spect the unit weekly and after storms 
to detect evidence of: 

(1) Deterioration. malfunctions, or 
improper operation of run-on a.nd run
off control systems; and 

(2) Improper functioning of \Vind 
dispersal control measures. 

§§ 264.274-26~.275 (Reserved] 

§ 26,1.276 Food-chain crops. 

The Regional Administrator may 
allow the growth of food-chain crops 
in or on the treatment zone only lf the 
owner or operator satisfies the condi
tions of this section. The Regional Ad
ministrator will specify in the faclllty 
permit the specific food-chain crops 
which may be grown. 

(a)(l) The owner or operator must 
demonstrate that there ls no substan
tial risk to human health caused by 
the growth of such crops in or on the 
treatment zone by demonstrating, 
prior to the planting of such crops, 

Lhat hazardotls constit tll'11ls other 
1 han cadn1iu1n: 

dJ Will not be transfl·rred to the 
food or feed portions of the crop by 
plaut uptake or direct C'ontact. and 
\\'ill not otherwise be ingested by food· 
chain anin1als <e.g., by grazing); or 

OD Will not occur in grr·ater concen· 
trations in or on the food or feed por
tions of crops grown on the treatment 
zone than in or on identical portions 
of the san1e crops grown on untreated 
soils under s_imilar conditions in the 
satne region. 

(2) The owner or operator must 
make the d~n1onstration required 
under this paragraph prior to the 
planting of crops at the facility for all 
constituents identified in Appendix 
VIII of Part 261 of this chapter that 
are reasonably expected to be in, or 
derived fron1. waste placed in or on the 
treatment zone. 

( 3) In making a demonstration under 
this paragraph, the owner or operator 
may use field tests, greenhouse stud
ies, available data, or, in the case of 
existing units, operating data, and 
must: 

(i) Base the demonstration on condi
tions similar to those pre.sent in the 
treatment zone, including soil charac
teristics <e.g., pH, cation exchange ca
pacity), specific wastes, application 
rates, application methods, and crops 
to be grown; and 

(ii) Describe the procedures used In 
conducting any tests, including the 
sample selection criteria, sample size, 
analytical methods, and statistical pro
cedures. 

(4) If the owner or operator intends 
to conduct field tests or greenhouse 
studies in order to make the demon
stration required under this para
graph, he must obtain a permit for 
conducting such activities. 

<b> The owner or operator must 
comply with the following conditions 
if cadmium is contained in wastes ap
plied to the treatment zone: 

(l)(f) The pH of the waste and soil 
mixture must be 6.5 or greater at the 
time of each waste application, except 
for waste containing cadmium at con
centrations of 2 mg/kg (dry weight> or 
less; 

(li) The annual application of cadmi
um from waste must not exceed 0.5 

475 



§ 264.270 

kiloi,:ranu; per lll .. '1.:lare (kg/ha) 011 l~uHI 
used for production of 1obacco, leafy 
vct:t'I alJ\1•s, or root crop~ grown for 
hutnau eonsu1nptio11. l•'or olht!r fooU
chain crops, I.he annual cad1niun1 ap 
plicalion rate 1nusl. not exceed: 

Tune penr.od 

Pre5cnt lo June 30, 1984 
July 1, t984 to Dec. 31, 1986 ... 
Beginning Jan_ I. 1987 . . ... ·····I 
---------- -

Annual 
Gd 

applica
tion rale 

(Mo· 
grams 

''" hectare' 

2.0 
1.25 
0.5 

CiiD The cumulative application of 
cadmium from waste 1nust not exceed 
5 kg/ha if the waste and soil mixture 
has a pH of less than 6.5; and 

<iv) If the waste and soil mixture has 
a pH of 6.5 or greater or is maintained 
at a pH of 6.5 or greater during crop 
growth, the cumulative application of 
cadtnium from waste must not exceed: 
5 kg/ha if soil cation exchange capac
ity <CEC> is less than 5 meq/100g; 10 
kg/ha if soil CEC is 5-15 meq/100g; 
and 20 kg/ha if soil CEC is greater 
than 15 meq/100g; or 

(2)(1> Animal feed must be the only 
food~chain crop produced; 

< iD The pH of the waste and soil 
mixture must be 6.5 or greater at the 
time of waste application or at the 
time Lhe crop is planted, \"lhichever 
occurs later, and this pII level must be 
maintained whenever food-chain crops 
are grown; 

<HD There must be an operating plan 
which demonstrates how the animal 
feed \Vill be distributed to preclude in
gestion by humans. The operating 
plan must describe the measures to be 
taken to safeguard against possible 
health hazards from cadmium enter
ing the food chain. \Vhich may result 
from alternative land uses; and 

Civ) Future property owners must be 
notified by a stipulation in the land 
record or property deed which states 
that the property has received waste 
at high cadmium application rates and 
that food-chain crops must not be 
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1o·own t'x<·t·1Jl in c:o1H11lianee with para· 
graph <bH2) of thh; st·etion. 
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!.:I 26-1.2"/8 llnl'mturatcd zone 1nonituring. 
An owner or operator suUjec:t to this 

subpart 1nust c!:>lablish an unsaturated 
zone monitoring program to discharge 
the following respon::>ibilitics: 

(a) The owner or operator n1ust 
monitor the soil and soil-pore liquid to 
determine whether hazardous con
stituents migrate out of the treatment 
zone. 

< 1) The Itegional Adn1inistrator will 
specify the hazardous constituents to 
be monitored in the facility permit. 
The hazardous constituents to be 
monitored are those specified under 
§ 264.271(b). 

( 2) The Regional Administrator may 
require monitoring for principal haz
ardous constituents <PHCs) in lieu of 
the constituents specified under 
§ 264,27l(b). PHCs are hazardous con
stituents contained in the wastes to be 
applied at the unit that are the most 
difficult to treat, considering the com
bined effects of degradation, transfor
mation, and immobilization. 'l'he Re
gional Administrator will establish 
PHCs if he finds, based on waste anal
yses, treatment demonstrations, or 
other data, that effective degradation, 
transformation, or immobilization of 
the PHCs will assure treatment at at 
least equivalent levels for the other 
hazardous constltuents in the wastes. 

(b) The owner or operator n1ust in
stall an unsaturated zone monitoring 
systetn t.hat includes soil monitoring 
using soil cores and soil-pore liquid 
monitoring using devices such as lysl
meters. The unsaturated zone moni
toring system n1ust consist of a suffi
cient number of sainpling points at ap
propriate locatlons and depths to yield 
samples that: 

(1) Represent the quality of back· 
ground soil-pore liquid quality and the 
chemical inake-up of soil that has not 
been affected by leakage from the 
treatment zone; and 

<2> Indicate the quality of soil-pore 
liquid and the chemical make-up of 
the soil below the treatment zone. 

(c) The owner or operator must es
tablish a background value for each 
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hn.¥.ardou.-; C'o11:;t 1t ul'nl t<1 be 1nonitored 
unckr par~tgraph tal of this s<·ctiou. 
'I'ht· p1·nnit will specify the back
l:{round \'a\ues for each (·onstitucnt or 
specify t.IH' p1-ocedures to be used to 
calculate the background valuf's. 

<l> Background soil \·alues 1nay be 
based on a une-tilne sa1npling 11t a 
background plot. having characteristics 
sin1ilar to those of t.hc tn:a.tn1ent zone. 

(2) Background soil-pore liquid 
values must be based on at least quar· 
terly sarnpling for one year at a back
ground plot having characteristics 
similar to those of the treatment zone. 

<3> The owner or operator must ex
press all background valuts in a form 
necessary for the detern1ination of sta
tistically significant increases under 
paragraph (f) of this section. 

(4) In taking samples used in the de· 
tern1ination of all background values. 
the ov,rner or operator must use an un
saturated zone monitoring system that 
complies with paragraph (b)(l) of this 
section. 

<dl The owner or operator must con
duct soil monitoring and soil-pore 
liquid monitoring immediately below 
the treatment zone. The Regional Ad
ministrator will specify the frequency 
and timing of soil and soil-pore liquid 
monitoring in the facility permit after 
considering the frequency, timing, and 
rate of waste application, and the soil 
permeability. The owner or operator 
must express the results of soil and 
soil-pore liquid monitoring in a form 
necessary for the determination of sta
tistically significant increases under 
paragraph (f) of this section. 

<e> The owner or operator must use 
consistent sampling and analysis pro
cedures that are designed to ensure 
sampling results that provide a reli~ 
able indication of soil-pore liquid qual
ity and the chemical make-up of the 
soil below the treatment zone. At a 
minin1um, the owner or operator inust 
implement procedures and techniques 
for: 

(l) Sample collection; 
C2l Sample preservatlon and ship-

ment; 
(3) Analytical procedures; and 
C4) Chain of custody control. 
Cf) The owner or operator must de

termine whether there ls a statlstlcal
ly significant change over background 

\flll!P:> for n11y l1:1z;ardo11.s 1'.on.st1tuent 
lo be n1onilort'd under paragraph <al 
of this !>ectiou below the t.reatn1eut. 
~ont' each tin1c hl' conduct<; soil moni· 
toring and soil-pore liquid n1onitoring 
undt'r para!!;raph ld) of this section. 

< 1 l In detennining whether a statis
tically r-ig:nificant increase has oc
cun·ed, the owner or operator must. 
co1npare the value of each constituent. 
as determined under paragraph Cd) of 
this section, to the background value 
for that constituent according to the 
statistical procedure specified in the 
facility permit under this paragraph. 

(2) The owner or operator must de+ 
termine whether there has been a sta
tistically significant increase below the 
ireat1nent. zone within a reasonable 
thne period after co1npletion of sam
pling. The Regional Adininistrator will 
specify that time period in the facility 
Permit after considerin'g the complex
ity of the statistical test and the avail
ability of laboratory facilities to per· 
form the analysis of soil and soil-pore 
liquid san1ples. 

<3> The owner or operator must de
termine whether there is a statistical
ly significant increase below the treat
ment zone using a statistical procedure 
that provides reasonable confidence 
that 1nigration from the treatment 
zone will be identified. The Regional 
Administrator will specify a statistical 
procedure in the facility permit that 
he finds: 

<O. Is appropriate for the distribution 
of the data used to establish back
ground values; and 

(ii) Provides a reasonable balance be
tween the probability of falsely identl~ 
fying migration from the treatment 
!lone and the probability of failing to 
identify real 1nigration from the treat
ment zone. 

( g) If the owner or operator deter· 
mines, pursuant to paragraph <f> of 
this section, that there is a statistical
ly significant increase of hazardous 
constituents below the treatment zone, 
he must: 

(1) Notify the Regional Administra
tor of this finding in writing within 
seven days. The notification must indi
cate what constituents have shown 
statistically significant increases. 

C2) Within 90 days, submit to the Re
gional Administrator an application 
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for a p(·nnit rnodificntinn tu n1odif'y 
t.he opt~ral int{ pract.ict•s al the facility 
in order tu n1axin1izc th<~ success of 
degradation, transfonnalion, or hn1no
bili;i;ation p1·oce1;scs in the l.reat1nent 
zone. 

(I\ I If the owner or ope1·ator delcr
auine:-;, -pursuant to paragraph (f) of 
thb section, that there is a statistical
ly significant increase of hazardous 
coustituents below the treatlnent zone, 
he may de1nonstrate that a :;ource 
other than regulated units caused the 
increase or that the increase resulted 
froin an error in sa1npling, analysis, or 
evaluation. While the owner or opera
tor may make a den1onstration under 
this paragraph in addition to, or in 
lieu of, submitting a permit modifica
tion application under paragraph 
(g)(2) of this section, he is not relieved 
of the requirement to submit a permit 
modification application within the 
time specified in paragraph (g)(2) of 
this section unless the demonstration 
made under this paragraph successful
ly shO\VS that a source other than reg
ulated units caused the increase or 
that the increase resulted from an 
error in sa1npling, analysis, or evalua
tion. In making a de1nonstration under 
this paragraph, the owner or operator 
must: 

(1) Notify th(~ Regional Administra
tor in writing within seven days of de
termining a statistically significant in
crease below the treattnent zone that 
he intends to n1ake a determination 
under this paragraph; 

(2) Within 90 days, submit a report 
to the Regional Administrator demon
strating that a source other than the 
regulated units caused the increase or 
that the increase resulted from error 
in sampling, analysis, or evaluation; 

(3) Within 90 days, submit to the Re
gional Administrator an application 
for a permit modification to make any 
appropriate changes to the unsaturat
ed zone monitoring prograrn at the fa
cility; and 

(4) Continue to monitor in accord
ance with the unsaturated zone moni
toring program established under this 
section. 

§ 26·1.279 Rccurdkceping. 

The owner or operator must include 
hazardous \Vaste application dates and 
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ratt~s in the operating reC'ord rC'quircU 
under§ !:(tl-1.73. 

9 26-t.21111 ('losure and post-do~un: f'arc. 

(a) Duril11~ the closurt~ period the 
oWnt>r or operator tnusl: 

( l) Continue all operalions (includ
ing pl! control l neccs~ary to 1naxin1ize 
degradation, transforn1ation, or iinn10-
bilization of hazardous constituents 
v • ..-tthin the treatment zone as required 
under § 264.273(a), except to the 
extent such 1ueasures are inconsistent 
with paragraph (a)(8) of this section. 

<2> Continue all operations in the 
treatn1ent zone to minimize run-off of 
hazardous constituents as required 
under§ 264.273(b); 

(3) Maintain the run-on control 
system required under § 264.273(c); 

(4) Maintain the run-off manage-
ment syste1n required under 
§ 264.273Cdl; 

<5) Control wind dispersal of hazard-
ous waste if required under 
§ 264.273(!); 

(6l Continue to comply with any 
prohibitions or conditions concerning 
growth of food-chain crops under 
§ 264.276; 

(7) Continue unsaturated zone moni
toring in compliance with § 264.278, 
except that soil-pore liquid monitoring 
1nay be terminated 90 days after the 
last application of waste to the treat
ment zone; and 

(8) Establish a vegetative cover on 
the portion of the facility being closed 
at such tinte that the cover will not 
substantially impede degradation, 
transformation, or immobilization of 
hazardous constituents in the treat
ment zone. The vegetative cover must 
be capable of maintaining growth 
\Vithout extensive maintenance. 

(b) For the purpose of complying 
with § 264.115, when closure is com
pleted the owner or operator may 
submit to the ReErional Administrator 
certification by a.n independent quali
fied soil scientist, in lieu of an inde
pendent registered professional engi
neer, that the facility has been closed 
in accordance with the specifications 
in the approved closure plan. 

(c) During the post-closure care 
period the owner or operator must: 
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Cl> Conti1iue all oµen1tions <includ
ing µll control) 1;ece.ssary to enhance 
;Jpgradatiou anti tran:;fonnation and 
•,ustain inunobilizat ion of il.azn.i-dous 
constituents in llH' tn~at1nt·nt zone lo 
the extent that such 1n('asurcs are 
consistent with oth('r post-closure carv 
aclivitit·s; 

<2> Maintain a veg-etative covvr ov0r 
closed portions of the fadlity; 

(3) Maintain the run-on control 
system required under§ 264.273(c); 

<4) Maintain the run-off manage-
ment system required under 
§ 264.273(d); 

(5) Control wind dispersal of hazard-
ous waste if required under 
§ 264.273(!); 

(6) Continue to co1nply with any 
prohibitions or conditions concerning 
growth of food~chain crops under 
§ 264.276; and 

C7l Continue unsaturated zone n1oni
toring in compliance with § 264.278, 
expect that soil-pore liquid monitoring 
may be terminated 90 days after the 
last application of waste to the treat-
ment zone. . 

(d) The owner or operator is not sub
ject to regulation under paragraphs 
Ca){8) and Cc) of this section if the Re
gicnal Administrator finds that the 
level of hazardous constituents in the 
treatment zone soil does not exceed 
the background value of those con
stituents by an amount that is statisti· 
cally significant when using the test 
specified in paragraph (d}(3) of this 
section. The owner or operator may 
submit such a demonstration to the 
Regional Administrator at any time 
during the closure of post-closure care 
periods. For the purposes of this para
graph: 

Cl) The owner or operator must es
tablish background soil values and de
termine whether there is a statistical
ly significant increase over those 
values for all hazardous constituents 
specified in the facility pennit under 
§ 264.271 Cb). 

<D Background soil values may be 
ba.<>ed on a one-time sa1npling of a 
background plot having characteristics 
similar to those of the treatment zone. 

Cii) The owner or operator must ex
press background values and values 
for hazardous constituents in the 
treatment zone in a form necessary for 

thP (1\-tcnnination of s!a(isti<'aily .sig· 
nificant i1wreast•s undt'r paraf_;Taµh 
(d)CSl of tills ~cclion. 

(21 In laking sa1nplt'S u.spd in the de
tl'rtllination of background and treat" 
1npnt zone values, the owner or opera
tor n1ust take sa1nples at a sufficient 
nun1ber of s:.11npling points and at ap
propriate locations and depths to yield 
sa1nples that represent the chemical 
111ake-up of soil thn.t ha.s not been af
fected by leakage from the treatn1ent 
zone and the soil within the treatn1ent 
zone. respectively_ 

<3) In determining whether a statis
tically significant increase has oc
curred, the owner or operator r11ust 
compare the value of each constituent 
in the treat1nent zone to the back
ground value for that constituent 
using a statistical procedure that pro
vides reasonable confidence that con
stituent presence in the treatment 
zone will be identified. The owner or 
operator must use a statistical proce
dure that: 

(i) Is appropriate for the distribution 
of the data used to establish back
ground values; and 

(ii) Provides a reasonable balance be
tween the probability of falsely identi
fying hazardous constituent presence 
in the treatment zone and the proba
bility of failing to identify real pres
ence in the treattnent zone. 

(e) The owner or operator is not sub
ject to regulation under Subpart F of 
this chapter if the Regional Adminis
trator finds that the owner or opera
tor satisfies paragraph Cd) of this sec
tion and if unsaturated zone monitor
ing under § 264.278 indicates that haz. 
ardous constituents have not migrated 
beyond the treatment zone during the 
active life of the land treatn1ent unit. 

§ 26-1.281 Spedal requi["ements for ignita
ble or reactive waste. 

The owner or operator must not 
apply ignitable or reactive waste to 
the treatment zone unless: 

CaJ The waste is immediately incor
porated into the soil so that: 

(1) The resulting waste. mixture, or 
dissolution of material no longer 
n1eets the definition of ignitable or re· 
active waste under § 261.21 or § 261.23 
of this chapter; and 
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(~) St•ction 264.17(1.l) is complied 
w1Lh; or 

<b> 'J'lic wasll~ is n1a11a~ed in such a 
way that it bi protected fron1 any n1a
terial or conditions which 1nay cause it 
to ignite or react. 

9 26.f.282 Special requirements for incom
patible wastes. 

The owner or operator must not 
place incompatible wastes, or incom
patible wastes and materials (see Ap
pendix V of this part for examples), in 
or on the same treatment zone, unless 
§ 264.l 7(b) is complied with. 

§§ 264.283-264.299 [Reserved} 

Subpart N-Landfills 

SOURCE: 47 FR 32365, July 26, 1982, unless 
otherwise noted. 

§ 264.300 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that dispose of hazardous waste 
in landfills, except as § 264.1 provides 
otherwise. 

§ 264.301 Design and operating require
ments. 

(a) A landfill (except for an existing 
portion of a landfill) must have: 

( 1 > A liner that is designed, con
structed, and installed to prevent any 
migration of wastes out of the landfill 
to the adjacent subsurface soil or 
ground water or surface water at any
time during the active life (including 
the closure period) of the landfill. The 
liner must be constructed of materials 
that prevent wastes from passing into 
the liner during the active life of the 
facility. The liner must be: · 

CD Constructed of materials that 
have appropriate chemical properties 
and sufficient strength and thickness 
to prevent failure due to pressure gra
dients (including static head and ex
ternal hydrogeologic forces), physical 
contact with the waste or leachate to 
which they are exposed, climatic con
ditions, the stress of installation, and 
the stress of daily operation; 

Oi) Placed upon a foundation or base 
capable of providing support to the 
liner and resistance to pressure gradi
ents above and below the liner to pre-

Title 40-Protection of Environment 

vent failure of the liner due t.o sett.Jc 
1nent., con1pre:>sion, or uplift; and 

(iii) Installed to cover all !illrround
ing earth likely to be in contact with 
the waste or leachate; and 

t2> A leachate collection and ren1ov
al syste1n immediately above the liner 
that is designed, constructed, main
tained, and operated to collect and 
re1nove leachate from the landfill. The 
Regional Administrator will specify 
design and operating conditions in the 
permit to ensure that the leachate 
depth over the liner does not exceed 
30 cm (one foot). The leachate collec
tion and removal system 1nust be: 

(i) Constructed of materials that are: 
(A) Chen1ically resistant to the 

waste managed in the landfill and the 
leachate expected to be generated; and 

CB) Of sufficient strength and thick
ness to prevent collapse under the 
pressures ·exerted by overlying wastes, 
waste cover materials, and by any 
equipment used at the landfill; and 

<ii) Designed and operated to func
tion without clogging through the 
scheduled closure of the landfill. 

Cb) The owner or operator will be ex
empted from the requirements of 
paragraph Ca) of this section lf the Re
gional Administrator finds, based on a 
demonstration by the owner or opera· 
tor, that alternative design and operat
ing practices, together with location 
characteristics, \Vill prevent the migra
tion of any hazardous constituents 
<see § 264.93) into the ground water or 
.surface water at any future time. In 
deciding whether to grant an exemp
tion, the Regional Administrator will 
consider: 

ell The nature and quantity of the 
\Vast es; 

(2) The proposed alternate design 
and operation; 

<3> The hydrogeologic setting of the 
facility, Including the attenuative ca
pacity and thickness of the liners and 
soils present between the landfill and 
ground water or surface water; and 

(4) All other factors which would in
fluence the quaUty and mobility of the 
leachate produced and the potential 
for it to migrate to ground water or 
surface water. 

Cc) The owner or operator must 
design, construct, operate, and main
tain a run-on control system capable 
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of pn>ventin~ flow onlo thP active por
tion of the landfill during tlf'ak dis
charge fron1 at least a 25-Yt'ar ston11. 

<d) The ownt"r or opf>rator rnust 
design, construct, operate, and n1ain
tain a run-off 1nanagt•tnent system to 
collect. and control at least the water 
volun1.e resulting from a 24-hour, 25-
ycar storn1. 

(e) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run-off control systems 
must be emptied or otherv..·ise man
aged expeditiously after storms to 
maintain design capacity of the 
system. 

Cf) If the landfill contains any par
ticulate matter which may be subject 
to wind dispersal, the owner or opera
tor must cover or otherwise manage 
the landfill to control wind dispersal. 

(g) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.302 Double-lined landfills: -Exentp
tion from Subpart F ground.water pro
tection requirements. 

Ca) The owncr or operator of a 
double-lined landfill is not subject to 
regulation under Subpart F of this 
part if the following conditions are 
met: 

Cl) The landfill <including its under
lying liners) must be located entirely 
above the seasonal hJgh water table . 

(2) The landfill must be underlain 
by two liners which are designed and 
constructed in a manner to prevent 
the migration of liquids into or out of 
the space between the liners. Both 
liners must meet all the specifications 
of § 264.30l(a)( n 

(3) A leak detection system must be 
designed, constructed, rn.aintained, and 
operated between the liners to detect 
any migration of liquid into the space 
between the liners. 

<4l The landfill must have a leachate 
collection and removal system above 
the top liner that is designed, con
structed, maintained, and operated in 
accordance with§ 264.301(a)(2). 

<b) If liquid leaks into the leak de· 
tection system, the owner or operator 
must: 

l l l Notify t hf' Rl'gionaJ Ad1ninistra
tor of t11P leak in writing within st-vcn 
days afler dt>Tt·cting tht' it'ak: and 

C2HD \Vithin a period of ti1ne speci
fied in the perinit, remove accumulat
ed liquid, repair or replace the liner 
Which is leaking to prevent UH' migra
tion of liquids through the liner. and 
obtain a certification from a qualified 
engineer that, to the best of his knowl
edge and opinion, the leak has been 
stopped; or 

(ii) If a detection monitoring pro
gram pursuant to § 264.98 has already 
been established in the permit (to be 
complied with only if a leak occurs), 
begin to con1ply with that program 
and any other applicable requirements 
of Subpart F of this part within a 
period of time specified in the permit. 

Cc) The Regional Administrator will 
specify in the permit all design and op
erating practices that are necessary to 
ensure that the requirements of this 
section are satisfied. 

§ 264.303 l\ionitoring and inspection. 

(a) During construction or installa
tion, liners <except in the case of exist
ing portions of landfills exen1pt from 
§ 264.301Ca)) and cover systems <e.g., 
membranes, sheets, or coatings) must 
be inspected for uniformity, damage, 
and imperfections <e.g., holes, cracks, 
thin spots, or foreign materials). Im
mediately after corutruction or instal
lation: 

(1) Synthetic liners and covers must 
be inspected to.ensure tight seams and 
joints and the absence of tears, punc
tures, or blisters; and 

<2> Soil-based and admixed liners 
and covers must be inspected for im
perfections including lenses, cracks, 
channels, root holes, or other structur
al non-uniformities that may cause an 
increase in the permeability of the 
liner or cover. 

Cb) While a landfill is in operation, it 
must be Inspected weekly and after 
storms to detect evidence of any of the 
following: 

( 1) Deterioration, malfunctions, or 
in1proper operation of run-on and run
off control systems; 

(2) The presence of liquids in leak 
detection systems, where installed to 
comply with § 264.302; 
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(3) P1-up1•r f111tclioninl:{ of wind db· 
JH'rsal control :;y,sl1·n1s, wht•r(: prt·spnf; 
and 

( 4 > The presence of lea.chat.e in and 
proper functioning of leachate collcc
lion and re1noval syste1ns, wlH~re 
present. 

!Hi 26.f.30-1-26-1.;J08 I Reserved I 

§ 264.309 Surveying and recordkeeping. 

~'he owner or operator of a landfill 
must maintain the following itc1ns in 
the operating record required under 
§ 264.73: 

(a) On a map, the exact localion and 
dimensions, including depth, of each 
cell with respect to permanently sur
veyed benchmarks; and 

Cb> The contents of each cell and the 
approximate location of each hazard
ous waste type within each cell. 

§ 264.310 Closure and post-closure care. 

<a> At final closure of the landfill or 
upon closure of any cell, the owner or 
operator must cover the landfill or cell 
with a final cover designed and con
structed to: 

(1) Provide long-term minimization 
of migration of liquids through the 
closed landfill; 

(2) Function with minimum mainte
nance; 

(3) Promote drainage and minimize 
erosion or abrasion of the cover; 

(4) Accommodate settling and sub
sidence so that the cover's integrity is 
maintained; and 

(5) Have a permeability less than or 
equal to the permeability of any 
bottom liner system or natural sub
soils present. 

(b) After final closure, the owner or 
operator must comply with all post
closure requirements contained in 
§§ 264.117 through 264.120, including 
maintenance and monitoring through
out the post-closure care period (speci
fied in the permit under § 264.117). 
The owner or operator must: 

<1> Maintain the integrity and effec
tiveness of the final cover, including 
making repairs to the cap as necessary 
to correct the effects of settling, sub
sidence, erosion, or other events; 

<2l Maintain and monitor the leak 
detection system In accordance with 

Title 40-Protcction of Environ111ent 

§ 261.:~02. Wht'rt' such it ::;y;.;tt:.·111 is 
pre1-:wnt bet.wet'll double liner syslt'lns: 

(3} CouUnuc to operate Uu~ leachate 
collection and retnnval systcn1 until 
h•achatc is no longer dt>l<~ctcd; 

< 1) Maintain and n1onitor the 
ground-water n1onitoring system and 
comply with all ot.her applicable re
quiren1ents of Subpart F of this part; 

<5) Prevent run-on and run-off from 
eroding or otherwise dan1aging the 
final cover; and 

(6) Protect and maintain surveyed 
benchmarks used in complying with 
§ 264.309. 

CC) During the post-closure care 
period, if liquid leak:; into a leak detec
tion system installed under § 264.302, 
the owner or operator n1ust notify the 
Regional Administrator of the leak in 
writing within seven days after detect
ing the leak. The Regional Adminis
trator will modify the permit to re
quire compliance with the require
ments of Subpart F of this part. 

§ 264.311 [Reserved} 

§ 264.312 Special requirements for ignita
ble or reactive waste. 

(a) Except as provided in paragraph 
(b) of this section, and in § 264.316, ig
nitable or reactive waste must not be 
placed in a landfill, unless the waste In 
treated, rendered, or mixed before or 
immediately after placement in a land· 
fill so that: 

< 1 > The resulting waste, mixture, or 
dissolution of material no longer 
meets the definition of Ignitable or re
active waste under § 261.21 or § 261.23 
of this chapter; and 

(2) Section 264.17Cbl is complied 
with. 

(b) Ignitable wastes in containers 
may be landfilled without meeting the 
requirements of paragraph (a) of this 
section, provided that the v1astes are 
disposed of in such a way that they 
are protected from any material or 
conditions which rnay cause them to 
ignite. At a minimum, ignitable wastes 
must be disposed of in non-leaking 
containers which are carefully han· 
died and placed so as to avoid heat, 
sparks, rupture, or any other condition 
that might cause ignition of the 
wastes; must be covered daily with soil 
or other non-combustible nlaterial to 
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1ninilni7.(' the pott-nlial for ignition of 
the wast.cs; and n1nst not be disposed 
of in cells that contain or will contain 
other wastes which may generate heat 
sufficient to cause ignition of the 
waste. 

§ 26-1.:U:J Special n_•quirements for incom
patible wastes. 

Incompatible wastes, or incornpati
ble wastes and n1aterials, <see Appen
dix V of this part for examples) must 
not be placed in the same landfill cell, 
unless § 264.17(b} is complied v:ith. 

§ 26·1.31·1 Speeial 1·equirements for liquid 
waste. 

(a) Bulk or non-containerized liquid 
waste or waste containing free liquids 
must not be placed in a landfill unless: 

(1) The landfill has a liner and 
leachate collection and removal 
system that meet the requirements of 
§ 264.30l(a}; or 

(2> Before disposal, the liquid waste 
or waste containing free liquids is 
treated or stabilized, chemically or 
physically Ce.g., by mixing with an ab
sorbent solid), so that free liquids are 
no longer present. 

(b) Containers holding free liquids 
must not be placed in a landfill unless: 

(1) All free-standing liquid: (i) has 
been removed by decanting, or other 
methods; (ii) has been mixed with ab
sorbent or solidified so that free-stand
ing liquid ls no longer observed; or (iii) 
has been otherwise eliminated; or 

C2l The container is very small, such 
as an ampule; or 

C 3) The container is designed to hold 
free liqulds for use other than storage, 
such as n battery or capacitor; or 

(4) The container is a Jab pack as de
fined in § 264.316 and is disposed of in 
accordance with § 264.316. 

§ 264.315 Speciul requirements for con
tuiners. 

Unless they are very small, such as 
an ampule, containers must be either: 

Ca} At least 90 percent full \Vhen 
placed in the landfill; or 

Cb) Crushed, shredded, or similarly 
reduced in volume to the maximum 
practical extent before burial in the 
landfill. 

ti :!tH.:IUi Hi.~l)o:•ml of small n1ntaint'rs of 
hazardous waste in uv~·rp1u'kcd drums 
(lab pal· ks I. 

Small conlainers of hazardous waste 
in OVl~rpacked drurns Oab packs) may 
be placed in a landfill if the following 
requirements are n1et: 

<a> llazardous waste must be pack
aged in non-leaking inside containers . 
The inside containers must be of a 
design and constructed of a material 
that \Vill not react dangerously with. 
be decomposed by, or be ignited by the 
contained waste. Inside containers 
must be tightly and securely sealed. 
The inside containers must be of the 
sh•;e and type specified in the Depart
ment of Transportation (DOT> haz
ardous materials regulations ( 49 CFR 
Parts 173, 178, and 179>. if those regu
lations specify a particular inside con
tainer for the waste. 

(b) The inside containers must be 
overpacked in an open head DOT
specification metal shipping container 
(49 CFR Parts 178 and 179> of no more 
than 416·liter (110 gallon) capacity 
and surrounded by, at a minimum, a 
sufficient quantity of absprbent mate
rial to completely absorb all of the 
liquid contents of the inside contain
ers. The metal outer container must 
be full after packing with inside con
tainers and absorbent material. 

(c) The absorbent material used 
must not be capable of reacting dan
gerously with, being decomposed by, 
or being ignited by the contents of the 
inside containers in accordance with 
§ 264.17(b). 

Cd) Jncon1patible wastes, as defined 
in § 260.10 of this chapter, must not be 
placed in the same outside container. 

(e) Reactive wastes, other than cya
nide- or sulfide-bearing waste as de· 
fined in § 261.23Ca)C5} of this chapter, 
must be treated or rendered non-reac
tive prior to packaging in accordance 
with paragraphs (a) through <d) of 
this section. Cyanide- and sulfide-bear· 
fng reactive waste may be packed in 
accordance with paragraphs (a) 

through (d) of this section without 
first being treated or rendered non-re
active. 
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!i§:!til.:117-:!61.:l:m llCl'sen·cdl 

Subpart 0-lncineratotli 

::;;ounci.:: 40 Plt 7678, Jan. 23, l!IUl, unless 
otherwise notctl. 

§ :!ti.l.3·10 Applicability. 
(a.) The regulations in this Subpart 

apply to ov.:ners and operators of fa
cilities that incinerate hazardous 
waste, except as§ 264.1 provides_ other
wise. 

(b) After consideration of the waste 
analysis included with Part B of the 
permit application, the Regional Ad
ministrator, in establishing the permit 
conditions, must exempt the applicant 
from all requirements of this Subpart 
except § 264.341 (Waste analysis> and 
§ 264.351 (Closure), 

<l> If the Regional Administrator 
finds that the waste to be burned is: 

<D Listed as a hazardous waste in 
Part 261, Subpart D, of this chapter 
solely because It ts ignitable <Hazard 
Code I>, corrosive <Hazard Code C), or 
both; or 

Cii) Listed as a hazardous waste in 
Part 261, Subpart D, of this chapter 
solely because it is reactive <Hazard 
Code R> for characteristics other than 
those listed in § 26l.23<a> <4) and <5), 
and will not be burned when other 
hazardous wastes are present in the 
combustion zone; or 

<iii> A hazardous waste solely be
cause it possesses the characteristic of 
lgnltabillty, corrosivity, or both, as de
termined by the test for characteris
tics of hazardous wastes under Part 
261, Subpart C, of this chapter; or 

(iv) A hazardous waste solely be
cause it possesses any of the reactivity 
characteristics described by § 261.23(a) 
<1>. <2). (3), {6), (7), and (8) of this 
chapter, and will not be burned when 
other hazardous wastes are present in 
the combustion zone; and 

(2) If the waste analysis shows that 
the waste contains none of the hazard
ous constituents listed in Part 261, Ap
pendix VIII, of this chapter, which 
would reasonably be expected to be in 
the waste. 

Cc> If the waste to be burned is one 
which is described by paragraphs 
Cb><lHO. Cb>ClHiD. Cb)(l><iii), or 
CbHlHiv) of this section and contains 

Title 40-Protcction of Environment 

insil:lnificant concentration;; of the 
ha?.ardous constituents listed in Part 
261, Appendix VIII, of this chapter, 
then the Regional Adtninistrator may, 
in establishing permit conditions, 
cxe1npt the applicant frotn all rcquire-
1nents of this Subpart, except 
§ 264.341 <Waste analysis) and 
§ 264.351 (Closure), after consideration 
of the waste analysis i-ncluded with 
Part B of the pennit application, 
unless the Regional Ad1ninistrator 
finds that the waste will pcse a threat 
to human health and the environment 
when burned in an incinerator. 

(d) The owner or operator of an in
cinerator may conduct trial burns sub
ject only to the requirements of 
§ 270.62 of this chapter (Short term 
and incinerator permits). 

{46 FR 7678, Jan. 23, 1981, as amended a.t 47 
FR 27532, June 24, 1982; 48 FR 14295, Apr. 
l, 1983) 

§ 264.3,11 Waste analysis. 

(al As a portion of the trial bum 
plan required by § 270.62 of this chap· 
ter, or with Part B of the permit appli
cation, the owner or operator must 
have included an analysis of the waste 
feed sufficient to provide all informa~ 
tlon required by § 270.62(b} or § 270.19 
of this chapter. Owners or operators 
of new hazardous waste incinerators 
must provide the information required 
by § 270.62<c> or § 270.19 of this chap
ter to the greatest extent possible. 

(b) Throughout normal operation 
the owner or operator must conduct 
sufficient waste analysis to verify that 
waste feed to the incinerator is within 
the physical and chemical composition 
limits specified in his permit (under 
§ 264.345(bl). 

['16 FR 7678, Jan. 23. 1981, as amended a.t 47 
FR 27532, June 24. 1982; 48 FR 14295, Apr. 
1, 1983; 48 FR 30115, June 30, 1983} 

§ 264.342 Principal organic hazardous 
constituents (POHCs). 

(al Principal Organic Hazardous 
Constituents <POHCs) in the waste 
feed must be treated to the extent re
quired by the performance standard of 
I 264.343. 

(b)(l) One or more POHCs will be 
specified in the facility's permit, from 
among those constituents listed in 
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Part 261. Appendix VIII of this C'hap
ler. for l':.u·h \Vaste ft"t'd to be burned. 
'fhis specification will be based on the 
degree of difficulty of incineration of 
the organic constituents in the waste 
and on their concentration or n1ass in 
the waste feed, considering the results 
of \vaste analysPs and trial burns or al
ternative data submitted with Part B 
of the facility's permit application. Or
ganic constituents which represent the 
greatest degree of difficulty of inciner
ation will be those rnost likely to be 
designated as POllCs. Constituents 
arc more likely to be designated as 
POHCs if they are present in large 
quantities or concentrations in the 
waste. 

C2> Trial POHCs will be designated 
for performance of trial burns in ac
cordance with the procedure specified 
in § 270.62 of this chapter for obtain
ing trial burn permits. 

[46 FR 7678, Jan. 23, 1981, as amended at 48 
FR 14295, Apr. 1. 19831 

§ 264.343 Perforn1ance standards. 

An incinerator burning hazardous 
waste must be designed, constructed, 
and maintained so that, when operat
ed in accordance with operating re
quirements specified under § 264.345, 
it will meet the following performance 
standards: 

<a> An incinerator burning hazard· 
ous waste must achieve a destruction 
and removal efficiency (DRE> of 
99.99o/o for each principal organic haz. 
ardous constituent <POHC> designated 
<under§ 264.342) in its permit for each 
waste feed. DRE is determined for 
each POHC from the following equa
tion: 

r;.ti/,,-W.,.,) 
DAE"" >..100% 

w" 

\Vhere: 
W.,,=Mass feed rate of one principal or

ganic hazardous constituent (POHCl In 
the waste stream feeding the Incinera
tor, and 

w.u,=Mass emission rate of the same 
POHC present In exhaust emissions 
prior to release to the atmosphere. 

Cb) An incinerator burning hazard
ous waste and producing stack emis
sions of more than 1.8 kilograms per 

llour (4 pounds pt'r hourl of hydrol:len 
chloridP <IiCD n1ust control IICI ~1nis· 
sions such that the rat1.• of en1ission is 
no greater than the larger of either 1.8 
kilogran1s per hour or 1%, of the IICI 
in the stack gas prior to entering any 
pollution control cquiprncnt. 

Cc) An incinerator burninl:l hazard· 
ous wastt~ must not en1it particulate 
matter in eXCf:'SS of 180 1nilligrams per 
dry standard cubic meter CO.OB grains 
per dry standard cubic foot) when cor
rected for the amount of oxygen in 
the stack gas according to the formu~ 
la: 

" P... P •• ~ 

21-Y 

Where Pc is the corrected concentra
tion of particulate matter, P"' is the 
n1easured concentration of particulate 
matter. and Y is the measured concen
tration of oxygen in the stack gas, 
using the Orsat method for oxygen 
analysis of dry flue gas, presented in 
Part 60, Appendix A <Method 3), of 
this Chapter. This correction proce
dure is to be used by all hazardous 
waste incinerators except those oper
ating under conditions of oxygen en
richment. For these facilities. the Re
gional Administrator will select an ap
propriate correction procedure, to be 
specified in the facility permit. 

Cd) For purposes of permit enforce
ment, compliance with the operating 
requirements specified in the permit 
(under § 264.345) will be regarded as 
compliance with this section. ltowever, 
evidence that compliance with those 
permit conditions is . insufficient to 
ensure compliance with the perform
ance requirements of this section may 
be "information" justifying modifica
tion, revocation. or reissuance of a 
permit under § 270.41 of this chapter. 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
FR 27532, June 24, 1982; 48 -FR 14295, Apr. 
l, 1983} 

§ 264.344. Hazardous waste incinerator 
permits. 

<a> The owner or operator of a haz
ardous waste incinerator may burn 
only wastes specified in his permit and 
only under operating conditions speci-
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fied fnr tho~i~ wast rs under § :!64.34fi, 
excepl; 

( 1) In ap1iroved trial lntrn:> u11d<'r 
§ 2'i0.62 of thi:; chapter; or 

(2) lTnder cxc1nptions cn•alf~d by 
§ 264.340. 

(li) Other hazardous waste:; nlay lie 
burned only aft.er operating conditions 
have been specified in a new pern1it or 
a perrnit 1nodification as applicable. 
Operating requirements fur new 
wastes may be be based on either trial 
burn results or alternative data includ
ed with Part B of a permit application 
under§ 270.19 of this chapter. 

(c) '!'he permit for a new hazardous 
waste incinerator must establish ap
propriate conditions for each of the 
applicable requirements of this Sub
part, including but not limited to al
lowable waste feeds and operating con
ditions necessary to meet the require
ments· of § 264.345, sufficient to 
comply with the following standards: 

C 1 J For the period beginning with 
initial introduction of hazardous waste 
to the incinerator and ending with ini
tiation of the trial burn, and only for 
the minimum time required to estab
lish operating conditions required in 
paragraph (c)(2) of this section, not to 
exceed a duration of 720 hours operat
ing time for treatment of hazardous 
waste, the operating require1nents 
must be those most likely to ensure 
compliance with the performance 
standards of § 264.343, based on the 
Regional Administrator's engineering 
judgrnent. The Regional Administra
tor may extend the duration of this 
period once for up to 720 additional 
hours when good cause for the exten
sion is demonstrated by the applicant. 

(2) For the duration of the trial 
burn, the operating requirements 
must be sufficient to demonstrate 
compliance with the performance 
standards of § 264.343 and must be in 
accordance with the approved trial 
burn plan; 

(3) For the period immediately fol
lowing con1pletion of the trial burn, 
and only for the minimum period suf
ficient to allow san1ple analysis, data 
computation, and submission of the 
trial burn results by the applicant. and 
review of the trial burn results and 
n1odification of the facility perinit by 
the Regional Adn1inistrator, the oper· 

Title 40-Protection of Environment 

at.in~ requin·1ncnt!-i n11rnt be those 
rnost likely to ensure compliance with 
the perfortnanCf! standards of 
§ 204.343, based on the Regional Ad
n1inii.trutor's engineering judgement. 

C4l I•'or the rf'tnaining- duration of 
the per1nit, the operat.ing requh-e-
1nents n1ust be those demonstrated, in 
a trial burn or by alternative data 
specified in § 270.19Cc> of this chapter, 
as sufficient to ensure compliance 
with the performance standards of 
§ 264.343. 

(46 FR 7678, Jan. 23, 19111, as runended at 47 
FR 27532, June 24, 1982; 48 FR 14295, Apr. 
1. 1983] 

§ 26-1.345 Operating rl'quircments. 

Ca) An incinerator must be operated 
in accordance with operating require~ 
ments specified in the permit. These 
will be specified on a case-by-case basis 
as those demonstrated (in a trial burn 
or in alternative data as specified in 
§ 264.344Cb> and included with Part B 
of a facility's permit application) to be 
sufficient to comply with the perform
ance standards of § 264.343. 

Cb) Each set of operating require~ 
ments \Vill specify the composition of 
the waste feed <including acceptable 
variations in the physical or chemical 
properties of the waste feed which will 
not affect compliance with the per· 
formance require1nent of § 264.343) to 
which the operating requirements 
apply. For each such waste feed, U1e 
permit will specify acceptable operat
ing limits including the following con
ditions: 

c 1) Carbon monoxide c CO) level In 
the stack exhaust gas; 

<2) Waste feed rate; 
<3> Combustion tc1nperature; 
(4) An appropriate indicator of com

bustion gas velocity; 
(5) Allowable variations in inclnera· 

tor system design or operating proce
dures; and 

CG) Such other operating require
n1ents as are necel:!sary to ensure that 
the performance standards of 
§ 264.343 are met. 

Cc> During start-up and shut-down of 
an incinerator, hazardous waste 
<except wastes exenlpted in accord
ance with § 264.340) rnll.it not be fed 
into the incinerator unless the inciner-
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ator is op(•ratin~ within the conditions 
of 11ricration (l.Pn1perat11re, air f(!l'd 
rah', etc.) spPdfied in the pennit. 

Ull Pugilivc e1nissinns fro1n tllc cotn
buslion v.11u{" n1u.st be controllt>d by: 

( l J Ke<'Ping the coinbustiun zone lo
lally sealed against fugitive ernissions; 
or 

(2) Maintaining a con1bustion zone 
pressure lower than atmospheric pres
sure; or 

(3) An alternate means of control 
dcrnonstrat(~d Cwith Part B of the 
permit application) to provide fugitive 
emissions control equivalent to 1nain
tenance of con1bustion zone pressure 
lower than atmospheric pressure. 

(e) An incinerator n1ust be operated 
with a functioning system to automati
caHy cut off waste feed to the inciner
ator when operating conditions devi
ate from limits established under para
graph (a) of this Section. 

Cf) An incinerator must cease oper
ation when changes in waste feed, in
cinerator design, or operating condi
tions exceed lin1its designated in its 
permit. 

(46 FR 7678, Jan. 23, 1981. as amended at 47 
FR 27532, June 24, 19821 

!i 26-1.346 [Reserved] 

§ 26<1.347 Monitoring and inspections. 

(a) The O\vner or operator 1nust con
duct, as a minhnum, ihe following 
monitoring while incinerating hazard
ous waste: 

Cl) Combustion temperature, waste 
feed rate, and the indicator of combus
tion gas velocity specified in the facili
ty permit must be monitored on a con
tinuous basis. 

C2) CO must be monitored on a con· 
tinuous basis at a point in the inciner
ator downstream of the combustion 
zone and prior to release to the atmos
phere. 

(3) Upon request by the Regional 
Adn1inistrator, sampling and analrsis 
of the waste and exhaust emissions 
must be conducted to verify that the 
operating requirements established in 
the permit achieve the perforn1ance 
standards of § 264.343. 

(b) The incinerator and asi;oclated 
equipment Cpuinps, valves, conveyors, 
pipes, etc.) must be subjected to thor
ough visual inspection, at least daily, 

for leaks. spilb, fugitiv(' enlissions, and 
signs of ta1npl'ring. 

(<') TIH• emprgency waste l'l'f·d cutoff 
sv:;te1n and associatt•d alanus 1nu.st be 
t.Csted al lea.st weekly to ,·,:rify aper· 
ability, unless the applicant dl'mon
strates to the Regional Adininii;trn.tor 
tha.t weekly inspections will unduly re
strict or upset operations and that less 
frequent inspection will be adequate. 
At a minimu1n, operational testing 
n1ust be conducted at least monthly. 

(d) ~'his monitoring and inspection 
data must be recorded and the records 
must be plactd in the operating log re
quired by § 264. 73. 

{46 PR 7678, Jan. 23. 1981, as a1nendcd at 47 
FR 27533, June 24, 19821 

§§ 26-1.3-18-264.350 I Reserved! 

§ 264.351 Closure. 

At closure the owner or operator 
must remove all hazardous \Vaste and 
hazardous \Vaste residues (including, 
but not limited to, ash, scrubber 
waters, and scrubber sludges) from the 
incinerator site. 

{Comment: At closure, as throughout the 
operating period, unless the owner or opera
tor can demonstrate, in accordance with 
§ 261.3CdJ of this chapter, that the residue 
re1noved from the Incinerator is not a haz
ardous waste, the owner or opera.tor be
comes a generator of hazardous waste and 
must manage it in accordance with applica
ble l'equirements of Parts 262~268 of this 
chapter.] 

§§ 26-1.352-264.999 [Reserved] 

APPENDIX 1-RECORDKEEPING 
INSTRUCTIONS 

The recordkeeping provisions of § 264.73 
specify that an. owner or operator must keep 
a written operatlng record at his facility. 
This appendix provides additional Instruc
tions for keeping portions of the operating 
record. See§ 2G4.73(b) for additional record
keeping requirements. 

The following Information must be record
ed, as It becon1es al'ailable, and maintained 
In the operating record until closure of the 
facility in the following tnanner: 

Records of each hazardous waste received, 
treated, stored, or disposed of at the facility 
which Include the following; 

( 1) A dcscrlption by Its com1non name and 
the EPA Hazardous Waste Numberts) from 
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!'art 2Hl of this CJrnplt'r whirh :qiply It) tlw 
\\'[<.o,;11•. TIH• wa~;\P dt'S<Tiptio11 ot\so m11st in 
dutk tht· wa.!;l.•"s physH·al !'onn. i.e., liquid, 
:-;Judge, ;wlh.1. or conlai11Pd 1~a.s. If the wast<' 
is not listi•d in l'art :.!61, Subpart 0, of tl1is 
Chapter, tlie dt'srription also 1uust hwlrnl!' 
I.he prun•:;s Urn.1 {Jn1duecd it (for ex1unph'. 
solid filler cak.e fronl produrtion of ---·. 
EPA Ilazardnns Waste Nu1nl:Jt>r \V051 l. 

Each hazardous waslt~ listed in Part. 261, 
Subpart O, of this Chapter, and each haz· 
ardous waste characterislic dc[inPd in Part 
261. Subpart C. of this Chapter. has a l"our· 
digit EPA Hazardous Waste Number as· 
signed to it.. This number must be used for 
n-cordkceping and rcµorting purposes. 
\Vhcre a hazardous waste contains 1nore 
than oue List1•d hazardous waste, or where 
more than one h~ardous waste characteris· 
tic applies to the waste. the waste descrip
tion must include all applicable EPA Haz· 
a.rdous Waste Numbers. 

<2> The esthnatcd or n1anifest·reported 
weight, or volun1c and density, where appli· 
cable, in one of the units of measure speci· 
fied in Table l; 

<3> The method(s) (by handling code<s) as 
specified in Table 2) and date<s> of treat. 
ment, storage, or dispcsr..l. 

TABLE 1 

Unit ol measure 

Pounds. 
Short tons (2000 lbs) ... 
Gallons (U.S.) ...• 
Cubic yards .. 
Kilograms ..... 
Toonas (1000 kg) ••... 
U1e1s ..•••• 
Cubic meters .... 

Symbol' I Density 

p 
T G ING 
Y VY 
K 
M L 1~L 
c = 

'Single digit symbols are U&0d hara lor data processing 
purposes. 

TABLE 2-HANDLING CODES FOR TREATMENT, 
STORAGE, AHD DISPOSAL METHODS 

Enter the handUng codeCs) Usted below 
that n1ost closely represents the 
technique<sl used at the facility to treat, 
store, or dispose of each quantity of hazard
ous waste received. 
1. Storage 

SOl Container <barrel, drum, etc.) 
802 Tank 
803 Waste pile 
804 Surface hnpoundment 
805 Other (specify) 

2. Treatment 
(a) Therma.1 Treatment 

T06 Liquid Injection Incinerator 
T07 Rotary kiln Incinerator 
T08 Fluidized bed Incinerator 
T09 Multiple hearth Incinerator 
TlO Infrared furnace incinerator 
Tll Molten salt destructor 

Title 40-Protection of Environment 

Tl2 Pyl'olysis 
Tl:! Wd Air oxidation 
Tl-t Cakination 
Tl5 Mkrowavt• di:;clrnrge 
Tl U Cenu'nt kiln 
Tl 7 Lillll" kiln 
Tl8 Otlwr (SPt'rilyl 

(bl Clw·mical Tr<'n\mt>nt 
1'19 Absorption mound 
T20 Absorption fit'ld 
T21 Chetnical fixation 
T22 Cht•n1lcal oxidation 
T2J Chen1lcal precipitation 
T24 Chemical reduction 
T25 Chlorination 
T26 Chlorinolysis 
T27 Cyanide destruction 
T28 De~radation 
'1'29 Detoxification 
TJO Ion. exchange 
'1'31 Neutralization 
'1'32 Ozonation 
TJJ Photolysis 
T34 Ot.ho::r <specify) 

(C) Physical Trcatn1cnt 
( 1) Separation of co1nponents 

T35 Centrifugation 
T36 Clarification 
T37 Coagulation 
TJB Decanting 
T39 Encapsulation 
T40 Filtration 
T41 Flocculation 
T42 Flotation 
T43 Foaming 
'1'44 Sedimentation 
T45 Thickening 
T46 Ultrafiltration 
T47 Other (specify) 

(2) Removal of Specific Components 
T48 Absorption-molecular sieve 
T49 Activated carbon 
T50 Blending 
T51 Catalysis 
T52 Crystallization 
T53 Dialysis 
T54 Distillation 
T55 Electrodialysis 
T56 Electrolysis 
T57 Evaporation 
T58 High gradient magnetic separation 
T59 Leaching 
T60 Liquid ion exchange 
'1'61 Liquid-liquid extraction 
T62 Reverse osmosis 
T63 Solvent recovery 
T64 Stripping 
T65 Sand filter 
T66 Other (specify) 

(d) Biological Treatment 
T67 Activated sludge 
T68 Aerobic lagoon 
T69 Aerobic tank 
T70 Anaerobic lagoon 
T71 Composting 
T72 Septic tanlc 
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'l'7:l S1iray irn~atir111 
T71 'l'hkk<'nill!( fi!t.t'r 
'1'75 'rnckin~ filt1·r 
T76 W!l.:::ill' :;t.abilization Pond 
1'77 OthC'r {sprcify) 
1'18··79 [Reserved] 

::!. Disposal 
D60 Underground injection 
081 Landfill 
082 Land treat.nwnt 
D83 Ocean disposal 
D84 Surface impoundmcnt. tto be closed 

as a landfill J 
085 Other (specify) 

APPENDIX II-III [RESERVJ::D] 

APPENDIX IV-COCHRAN'S APPROXIMA· 
TION TO THE IlEHRENS-FISHER STU
DEHTS' T-TEST 

Using a.ll the available bar.kground data 
(nb readings). calculate the background 
lnean <Xe> and background variance <sail. 
For the single monitoring well under inves
tigation {n.,. reading>, calculate the monitor· 
ing mean (X.,) and monitoring variance 
<sr.o'l. 

For any set of data CX,, Xz - .. X 0 > the 
1nean is calculated by: 

X= 
X,+X, ... +Xn 

n 

and the variance is calculated by: 

dn.ta. II should bC' no11·d that :-;ii.:111t'ieantly 
Sllln.U nt•gatiVt' \•ahlC'S m~iy lk inJkati\'t' of a 
faillll"l' of tlw n:;sumDtion Illa(k for te:-.t va
lidity or error:; ha\'(' been mad1' ill coill'CI inK 

· llw baclqffound data. 
Tht' t·slatL<;tic U, \. ai;ninst wllil'li t• will bt· 

compart'J. necessil:llt""s findin~ I,. and I,,. 
fron1 standard (one-tailed> table;; where, 
t" .• t.tabks with (nH ··· 1) degrees of freedom, 

at the 0.05 level of significance. 
tm~ t-table:; with (ll,,, -1) degrees of freedom. 

at the 0.05 level of significance. 
Finally, the special weightini;:-s W.,. and W

0
, 

are defined a.s: 

S11 
2 

S," o 
W.,.= -- and w,.'"' 

Ile nm 

and so the comparison t-statistic is: 

Wat11+W~,lm 
t,= 

W11+Wm 

The t·slatistic (rJ is now compared with 
the comparison t-statistic <t,,J using the fol· 
lowing decision-rule: 

If Pis equal to or larger than t,,, then con· 
elude that there most likely has been a. 
significant increase in this specific param-
eter. 
If t• is less than t" then conclude that 
most likely there has not been a change tn 

(Xi-Xl~ + (~-XP. . + <Xn--XF this specific parameter. 
-----------------------The t-statistic for testing pH and similar 

n-1 n1onitoring parameters is constructed in the 
s~ 

where "n" denotes the number of 
observations in the set of data. 

The t-test uses these data summary meas
ures to calculate a t-statislic (l•) and a c:unl· 
parison t-statistlc (t<). The t• value is com
p1'.red to the t< value and a conclusion 
reached as to whether there has been a sta· 
tistically significant change in any indicator 
parameter. 

The t-statistlc for all paramett~rs except 
pH and similar monitoring parameters is: 

,. X,.-X 11 

rs • .' 
- + 
n. 

Su" 

n, 

If the \'alue of this t-statistic Is negative 
then there is no significant dlifercnce be
tween the monitoring data and background 

san1e manner as previously described except 
the negative sign Cif any) Is discarded and 
the caveat concerning the negative value Is 
ignored. The standard <two-tailed> tables 
are used in the construction t, for pH and 
similar monitoring parameters. 

If t• is equal to or larger than t,. then con
clude that there most likely has been a sig
nificant increase {if the initial t• had been 
negative, this would imply a significant de· 
crease). If t• ls less t..han t" then conclude 
that there most likely has been no change. 

A further discussion of the test may be 
found ln Statistical :a!ethods <6th Edition, 
Sect.ion 4.14) by G. W. Snedecor and W. G. 
Cochran, or Pri1iciples and Procedures oj 
Statistics Ost Edition. Section 5.8) by R. G. 
D. Steel and J. H. Torrie. 
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' 2. 
3. .. 
' ' 7. 

' 9 ... 
w. 
11 .. . 
12 .. . 

STANDAHO T-Tt.Dl.f~ 0.05 lEVfL Of 

SIGNIFICANCE 

D1<gretl~ ol 1ree<1om 
I l·valnt'S ! 1·\i,\IUl'S 1 (nnU·lii•ll itwo tall) 

6 314 12 70b 

""' 4.303 
2.353 :l.Hl2 
2.132 2.776 
2.015 2 571 
1 943 2.447 
1.895 2.365 
1.660 2 306 
1 833 2.262 
1.812 2.228 
1.796 2 201 
1-782 2.179 
1.771 2.160 
1.761 2.145 
1.753 2.131 
1.746 2.120 
1.740 2.110 
1.734 2.101 
1.729 2.093 
1.725 2.066 
1.721 2.060 
1.717 2 074 
1.714 2.069 
1.711 '"'" 1.706 2.060 
1.697 2.042 

40 .. ~ ... 1.684 2.021 

Adopted lrom Table lH of ··statistical Tables for Biological. 
Agdcullurat, and Medical Research" (1947, A. A. Fisher and 
F_ Yates). 

[47 FR 32367, July 26, 19821 

APPENDIX V-EXAMPLES OF 
POTENTIALLY INCOMPATIBLE WASTE 

Many hazardous wastes, when mixed with 
other waste or materials at a hazardous 
waste facility, can produce effects which are 
harmful to human health and the environ
ment, such as Cl> heat or pressure, (2) fire 
or explosion, (3) violent reaction. C4> toxic 
dusts, mists, fumes, or gases, or (5) flamma
ble fumes or gases. 

Below are examples of potentially incom
patible wastes, waste components, and mate
rials, along with the harmful consequences 
which re!iult from mixing materials In one 
group with materials In another group. The 
Ust ts intended as a guide to owners or oper
ators of treatment, storage, and disposal fa
cilities, and to enforcement and permit 
granting officials, to Indicate the need for 
special precautions when managing these 
potentially lnco1npat.lble waste materials or 
components. 

This list ts not Intended to be exhaustive. 
An owner or operator must, as the regula
tions require, adequately analyze his wastes 
so that he can avoid creating uncontrolled 
substances or reactions of the type llsted 
below, whether they are listed below or not. 

Title 40--Prote1;tion of Environment 

II ill poi;i;iblt' for JJCJlt-'nl ial\y i11C"um1iat.ibh· 
wastt·.s l-o bf' n1ixt'il in a way that preC"Ju<le.s a 
rt'acllon t1•.i:: .. addini,: add to watpr rather 
than waLt'I' to addl or Lha.t ncutrali:>,<~S ttwu1 
h•.g., a strong add mixl'd with a stroni,-: 
bast». or that controls ~Ublllances produced 
(e.g., by ~cnerating flanunable i::m;es in a 
closed tank cqu1pppd .so that ignition cannot 
occur, and burning the ga.ses In an indncra· 
torl . 

In the lists below, U1c n1ixing of a Group 
A 1natcrial with a Group B material may 
have the potential consequence as noted. 

GROUP 1-A 

Acetylene sludge 
Alkaline catistic liquids 
Alkaline cleaner 
Alkaline corrosive liquids 
Alkaline corrosive battery fluid 
Caustic wastewater 
Lime sludge and other corrosive alkalies 
Lime wastewater 
Lime and water 
Spent caustic 

GROUP 1-B 

Acid sludge 
Acid and water 
Battery acid 
Chemical cleaners 
Electrolyte, acid 
Etching acid liquid or solvent 
Pickling liquor and other corrosive aclds 
Spent acid 
Spent mixed acid 
Spent sulfuric acid 

Potential consequences: Heat generation; 
violent reaction. 

Alumlnun1 
Beryl1iu1n 
Calcium 
Lithium 
Magnesium 
Potassium 
Sodium 
Zinc powder 

GnouP 2-A 

Other reactive metals and metal hydrides 

GROUP 2-B 

Any waste in Group 1-A or 
1-B 
Potential cunsequences: Fire or explosion; 

generation of flammable hydrogen gas. 

Alcohols 
Water 

GROUP 3-A 

GROUP 3-B 

Any concentrated waste In Groups 1-A or 1-
B 
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CaldUlll 
Lilhiunl 
r-Jletal h)-·dridf'S 
Pota.ssilnn 
SO,CL, SOCl,. PC!,. Cll,SiCI, 
Other water-reactive waste 

Po1£-ntial consequences: F'irc, explosion, or 
heat generation; generation of nam1nable or 
Loxic gases. 

Alcohols 
Aldehydes 

GROUP i-A 

Halogenated hydrocarbons 
Nitrated hydrocarbons 
Unsaturated hydrocarbons 
Other reactive organic compounds and sol

vents 

GROUP4-B 

Concentrated Group 1-A or 1-B wastes 
Group 2-A wastes 

Potential consequences: Flre. explosion, or 
violent reaction. 

GROUP 5-A 

Spent cyanide and sulfide solutions 

GROUP 5-B 

Group 1-B wastes 
Potential consequences: Generation of 

toxic hydrogen cyanide or hydrogen sulfide .... 
Chlo rates 
Chlorine 
Chlorites 
Chromic acid 
Hypochlorites 
Nitrates 

GROUP6-A 

Nitric acid, fuming 
Perchlorates 
Permanganates 
Peroxides 
Other strong oxidizers 

GROUP6-B 

Acetlc acid and other organic acids 
Concentrated mineral acids 
Group 2-A wastes 
Group 4-A wastes 
Other flammable and combustible wastes 

Potential consequences: Fire, explosion, or 
violent reaction. 

Source: "Law, Regulations, and Guidelines 
for Handling of Hazardous Waste." Califor
nia Department of Health. February 1975. 

[46 FR 2872, Jan. 12, 1981] 

Al'PENlHX VI-- POLITICAL JllRISlllC-
TIUNS' IN WHICH COMI'I.IANCE WITH 

§ 26·1.18(aJ MUJ:>T Bi,: IJEMONSTHATED 

Aleutian Islands 
Anchorage 
Bethel 
Bristol Bay 
Cordova-Valdez 
Fairbanks-Fort 

Yukon 
Juneau 

ALASKA 

Kodiak 
Lynn Canal-Icy 

Straits 
Pahner-Wasilia

Talkcena 
Seward 
Sitka 

Kenai-Cook Inlet 
Ketchikan-Prince of 

Wade Hampton 
Wrangell Petersburg 
Yukon-Kuskokwim 

Wales 

Cochise 
Graham 

All 

Archuleta 
Conejos 
Hinsdale 

Hawaii 

Bannock 
Bear Lake 
Bingham 
Bonneville 
Caribou 
Cassia 
Clark 

Beaverhead 
Broadwater 
Cascade 
Deer Lodge 
Flathead 
Gallatin 
Granite 
Jefferson 
Lake 
Lewis and Clark 
Madison 

All 

ARIZONA 

Greenlee 
Yuma 

CALIFORNIA 

COLORADO 

Mineral 
Rio.Grande 
Saguache 

HAWAII 

IDAHO 

Franklin 
Fremont 
Jefferson 
Madison 
Oneida 
Power 
Teton 

MONTANA 

h-1eagher 
M·lssoula 
Park 
Powell 
Sanders 
Silver Bow 
Stillwater 
Sweet Grass 
Teton 
Wheatland 

NEVADA 

1 These include counties, city-county con
solidations, and independent cities. Jn the 
case of Alaska, the political jurisdictions are 
election districts, and, Jn the case of Hawaii, 
the political jurisdiction listed is the island 
of Hawaii. 
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B••r11n\illo 
('atron 
Ci rant 
llidahto 
LO!> Alan1os 
Rio Arriba 
Sandoval 

Beaver 
Box Elder 
Cache 
Carbon 
Davis 
Duchesne 
Emery 
Garfield 
Iron 
Juab 
Millard 
Morgan 

Chelan 
Clallam 
Clark 
Cowlitz 
Douglas 
Ferry 
Grant 
Grays Harbor 
Jefferson 
King 
Kitsap 
Kittitas 
Lewis 

Nt-:w ~h:xwo 

San\1' l•'e 
Sit'rra 
.SoC'orro 
Taos 
Torrance 
Valt:ncia 

UTJIU 

Piute
Rich 
Salt Lake 
Sanpete 
Sevier 
Summit 
Tooele 
Utah 
Wasatch 
Washington 
\Vayne 
Weber 

WASHINGTON 

Mason 
Okanogan 
Pacific 
Pierce 
San Juan Islands 
Skagit 
Skamania 
Snohomish 
Thurston 
Wahkiakum 
Whatcom 
Yakima 

WYOMING 

Fremont Teton 
Lincoln Uinta 
Park Yellowstone National 
Sublette Park 

[46 FR 57285, Nov. 23, 1981; 47 FR 953, Jan. 
8, 1982] 

PART 265-INTERIM STATUS STAND
ARDS FOR OWNERS AND OPERA
TORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND DIS
POSAL FACILITIES 

Subpart A-Gqneral 

Sec. 
265.1 Purpose, scope, and appllcabUlty. 
265.2-265.3 [Reserved] 
265.4 Imminent hazard action. 

Subpart I-General fad11ty Standards 

265.10 Applicablllty. 

Title 40-Protection of Environment 

S1•c-. 
2tl5, 11 Jd1•11il Hi1·at ion nrnnb1•r. 
265_12 Hcquin·d nolic1•:-;. 
2G5.13 Gt•nt'ral W!L~ll· a11a\y:-ii:-;. 
265.14 Security. 
265.15 Gl'llt'ral inspt•ction n·quireml'nt.s. 
265.16 Pen;onnC'l training. 
265.17 General requirf'lnf'nh; for ignitable, 

reactive, or inl:on1patiblt> wa.sh'S. 

Subpart C-Preparednou and Provention 

265.30 Applicability. 
265.31 Maintenance and operation of facili

ty. 
265.32 Required eq11ipn1enL. 
265.33 Testing and tnaintcnance of equip

ment. 
265.34 Access to communications or alarm 

system. 
265.35 Required aisle space. 
265.36 [Reserved] 
265.37 Arrangements with local authorl

ties. 

Subpart D-Contingenc:y Plan and Emergenc:y 
Prac:edure1 

265.50 Applicability. 
265.51 Purpose and lmplementallon of con-

tingency plan. 
265.52 Content of contingency plan. 
265.53 Copies of contingency plan. 
265.54 Amendment of contingency plan. 
265.55 Emergency coordinator, 
265.56 Emergency procedures. 

Subpart E-Manife1I Sy1tem, Recordile•ping, 
and Reporting 

265.70 Applicability. 
265.71 Use of manifest syste1n. 
265.72 Manifest discrepancies. 
265.73 Operating record. 
265.74 Availability, retention, and disposi-

tion of records. 
265. 75 Biennial report. 
265.76 Unmanifested waste report. 
265.77 Additional reports. 

Subpart f-Ground~Water Monitoring 

265.90 Applicability. 
265.91 Ground-water monitoring system. 
265.92 Sampling and analysis. 
265.93 Preparation, evaluation, and re· 

sponse. 
265.94 Recordkeeplng and reporting. 

Subpart G-Cla1ure and PG&l-Clo1ure 

265.110 Applicability. 
265.111 Closure performance standard. 
265.112 Closure plan; amendment of plan. 
265.113 Closure; time allowed for closure. 
265.114 Disposal or decontamination of 

equipment. 
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fi•·r:. 
265.115 Cerlificalion of closure. 
265.llG (Ht•;wrvedl 
265.117 Posl·do:-;un• care and use of prop· 

crly. 
:!65.lltl Post-closure plan; arnend1nent of 

plan. 
265.119 Notice to local land authority. 
265.120 Notice in dt~~d to property. 

Subport H-finonciol Requiremenh 

265.140 Applicability. 
265.141 Definitions of terms as used In this 

subpart. 
265.142 Cost estimate for closure. 
265.143 Financial assurance for closure. 
265.144 Cost estimate for post-closure care. 
265.145 Financial assurance for post-clo· 

sure care. 
265.146 Use of a mechanism for financial 

assurance or both closure and post-clo
sure care. 

265.147 Liability requirements. 
265.148 Incapacity of owners or operators, 

guarantors. or financial institutions. 
265.149 Use of State-required mechanisms. 
265.150 State assumption of responsibility. 

Subpart I-Use and Management af Containers 

265.170 Applicability. 
265.171 Condition of containers. 
265.172 Compatibility of waste with con-

tainer. 
265.173 Management of containers. 
265.174 Inspections. 
265.175 CReserv~dl 
265.176 Special requirements for ignitable 

or reactive waste. 
265.177 Special requirements for incompat

ible wastes. 

Subpart J-Tank1 

265.190 Applicability. 
265.191 {Reserved) 
265.192 General operating requirements. 
265.193 Waste analysis and trial tests. 
265.194 lnsDeCtions. 
265.195-265.196 (Reserved] 
265.197 Closure. 
265.198 Special requirements for ignitable 

or react.Ive waste. 
265.199 Speclo.1 requirements for lncornpo.t

ible wastes. 

Subpart K-Surfac:e Impoundments 

265.220 Applicability. 
265.221 {Reserved] 
265.222 General operating requirements. 
265.223 Containment system. 
265.224 [Reserved) 
265.225 Waste analysis and trial tests. 
265.226 InsDections. 
265.227 [Reserved] 

fkl'. 
2ii5.228 Closun· nnd post·dosun•. 
205.229 Sp0cial requirl'lnents for ignitable 

or reactive waste. 
265.230 Spf'dal requirements for ir1con1pat

ible wa..">tes. 

Subpart l-Walle Pile1 

265.250 Applicability. 
265.251 Protection from wind. 
265.252 Wa.<;te analysis. 
265.253 Containment. 
265.254-265.255 [Reserved} 
265.256 Special requirements for ignitable 

or reactive waste. 
265.257 Special requirements for incompat

ible wastes. 
265.258 Closure and post-closure care. 

Subpart M-land Treatment 

265.210 Applicability. 
265.271 [Reserved] 
265.272 General operating requirements. 
265.273 Wastt:·analysis. 
265.274-265.275 [Reserved] 
265.276 Food chain crops. 
265.277 [Reserved] 
265.278 Unsaturated zone <zone of a.er¥ 

atlon) monitoring. 
265.279 Record.keeping. 
265.280 Closure and post-closure. 
265.281 Special requirements for ignitable 

or reactive waste. 
265.282 Special requirements for Incompat

ible wastes. 

Subpart N-landfi111 

265.300 Applicability. 
265.301 [Reserved] 
265.302 General operating requirements. 
265.303-265.308 [Reserved] 
265.309 Surveying and recordkeeplng. 
265.310 Closure and post-closure. 
265.311 [Reserved] 
265.312 Special requirements for ignitable 

or reactive waste. 
265.313 Special requiren1ents for incompat

ible wastes. 
265.314 Special requirements for liquid 

waste. 
265.315 Special requirements for contain

ers, 
265.316 Disposal of small containers of 

hazardous waste In overpacked drums 
(}a.b packs). 

Subpart 0-lncinerators 

265.340 Appllcablllty. 
265.341 Waste analysis. 
265.342-265.344 (Reserved] 
265.345 General operating requirements, 
265.346 [Reserved] 
265.347 Monitoring and inspection. 
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lj~'('. 

265.318-·:.!fiS.JfJU [ Hl'.St'rn·dl 
265.351 Chl:>UrP.. 
265.352---265.369 tH.cst•rved} 

Subpart P-Tho1mol Treatment 

265.370 Applicability. 
265.371-265.372 [lll'!H~l'Vt'd] 
265.373 General operating n:quirements. 
265.374 {Rcsl~rved1 
265.375 Waste analysis. 
265.376 CReservcdJ 
265.377 Monitoring and inspections. 
265.318-265.380 (Reserved] 
265.381 Closure. 
265.382 Open burning; waste explosives. 

Subpart Q-Chemicol, Phyaical, and Biological 
Treatmenl 

265.400 Applicability. 
265.401 General operating requirements, 
265.402 Waste analysis and trial tests. 
265.403 Inspections. 
265.404 Closure. 
265.405 Special require1nents for ignitable 

or reactive waste. 
265.406 Special requirements for incompat

ible wastes. 

Subpart R-Und•rground lni•c:tion 

265.430 Applicability. 

APPENDIX I-RECORDKEEPING INSTRUCTIOliS 
APPENDIX II-[RESEltV£D] 
APPENDIX III-EPA INTERIM PRIMARY 

DRINKING WATER STANDARDS 
APPENDIX IV-TESTS FOR SIGNIFICANCE 
APPENDIX V-ExAMPLES OF POTENTIALLY IN

COMPATIBLE WASTE 

AUTHORITY: Secs. 1006, 2002(a), and 3004 
of the So1id Waste Disposal Act, as amended 
by the Resource Conservation and Recovery 
Act of 1976 CRCRA) , as amended ( 42 U .S.C. 
6905, 6912, and 6924). 

SOURCE: 45 FR 33232, May 19, 1980, unless 
otherwise noted. 

EDITORIAL NOTE: The reporting or record· 
keeping provisions included in the final rule 
published at 47 FR 32274, July 26, 1982, will 
be submitted for approval to the Office of 
Management and Budget <OMBl. They are 
not effective until OMB approval hM been 
obtained. EPA wlll publish a notice of the 
effective date of the reporting and record
keeping provisions of this rule after It ob
t.uins OMB approval. 

Subpart A-General 

§ 265.l Purpose, scope, and applicability. 

(al The purpose of this part ls to es
tabJish minimum national standards 

Title 40-Protection of Environment 

which definP lht' acc('plablc 1nana1~e
n1f'nt of hazardous waste during l hP 
period of interiln status. 

l.b) 'rhc standards in this part apply 
to owners and operators of facilities 
which treat. store, or dispose of haz
ardous waste who have fully co1nplied 
with the requit-en1ent.l:i for interim 
status under section 3005<e) of RCRA 
and § 270.10 of this chapter, until final 
administrative disposition of their 
permit application is made, and to 
those owners and operators of facili
ties in existence on Nove1nber 19, 1980, 
who have failed to provide timely noti· 
fication as required by section 3010Ca) 
of RCRA, and/or failed to file Part A 
of the Permit Application as required 
by 40 CFR 270.10 Ce} and (g). These 
standards apply to all treatment, stor
age, or disposal of hazardous waste at 
these facilities after the effective date 
of these regulations, except as specifi
cally provided otherwise in this part or 
Part 261 of this chapter. [Comment· 
As stated in section 3005(a) of RCRA, 
after the effective date of regulations 
under that section, i.e., Parts 270 and 
124 of this chapter, the treatment, 
storage, or disposal of hazardous waste 
is prohibited except in accordance 
with a permit. Section 3005te) of 
RCRA provides for the continued op
eration of an existing facility which 
meets certain conditions until final ad· 
ministrative disposition of the owner's 
and operator's permit application is 
made.] 

Cc) The requirements of this part do 
not apply to: 

( 1 l A person disposing of hazardous 
waste by means of ocean disposal sub· 
ject to a permit issued under the 
Marine Protection, Research, and 
Sanctuaries Act; 
r Comment: These Part 265 regulations do 
apply to the treatment or storage of hazard· 
ous waste before lt Is loaded onto an ocean 
vessel for Incineration or disposal at sea, as 
provided In paragraph <b> of this section.] 

(2) A person disposing of hazardous 
waste by means of underground injec
tion subject to a permit issued under 
an Underground Injection Control 
(UICl program approved or promul
gated under the Safe Drinking Water 
Act; 
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i Co1111111·11 t: 1'ht'!W Parl 265 n'gulal ions rlo 
apply lo the aliov(·~round 11-Villrnt:nt or stor· 
a;~(' or hazardous wa.<>tf' beforP it is injected 
undt•ri.:rouncJ Tlwst! Part 2(i5 n·gnlations 
also apply to the tlh;posal of ha:i1ar<lou::; 
waste by mt•aus of untlf>ri:;round inJt•clion, as 
provided in panu:raph (b) of this Section. 
until final :i.d1ninistrat.ive disposition uf a 
person's pt•rmil aµplicalion is made under 
HCRA or under an approved or pronnilgat
ed UIC pror;ram.J 

(3) The owner or operator of a 
POTW which treats, stores, or dis
poses of hazardous waste; 
[Comment: The owner or operator of a facil
ity under paragraphs (c){l) through (c.:)(3) 
of thil:i section is subject to the requirc1nents 
of Part 204 of this chapter to the extent 
they are included in a permit by rule grant· 
ed to such a person under Part 122 of this 
chapter. or are required by § 144.14 of this 
chapter.] 

(4) A person who treats, stores, or 
disposes of hazardous waste in a State 
with a RCRA hazardous waste pro
g1·am authorized under Subparts A or 
B of Part 271 of this chapter, except 
that the requirements of this part will 
continue to apply as stated in para
graph (c){2) of this section, if the au
thorized State RCRA program does 
not cover disposal of hazardous waste 
by means of underground injection; 

(5) The owner or operator of a facili
ty permitted, licensed, or registered by 
a State to manage tnunicipal oi:- indus
trial solid waste, if the only hazardous 
waste the facility treats, stores, or dis
poses of is excluded from regulation 
under this part by § 261.5 of this chap
ter· 

c6> The owner or operator of a facili
ty which treats or stores hazardous 
waste, which treatment or storage 
meets the criteria in § 261.6(a) of this 
chapter, except to the extent that 
§ 261.6(b) of this chapter provides oth
erwise; 

(7) A generator accumulating waste 
on-site in compliance with § 262.34 of 
this chapter, except to the extent the 
requirements are included in § 262.34 
of this chapter; 

<BJ A fanner disposing of waste pes
ticides from his own use in con1pliance 
with § 262.51 of this chapter; or 

(9) The owner or operator of a total
ly enclosed treatment facility, as de
fined in § 260.10. 

<10) The owner or operator of an ele
mentary ncut,ralization unit or a 

wn;;tcwater treat1n<'nl unit a:.; defined 
in § 260.10 of this chapter. 

( 11 ){i) Except a.s provided in para
graph (c){ll)(ii) of this section, a 

Person t'ngaged in treat1nent or con
tain1nent activities during ilnmediate 
response to any of the following situa
tions: 

<A} A discharge of a hazardous 
waste; 

CB) An imminent and substantial 
threat of a discharge of a hazardous 
waste; 

(C) A discharge of a material which, 
when discharged, becomes a hazardous 
waste. 

Ciil An owner or operator of a facili
ty otherwise regulated by this part 
must comply with all applicable re· 
quirements of Subparts C and D. 

(iii) Any person who is covered by 
Paragraph Cc){lll(i) of this section and 
who continues or initiates hazardous 
waste treatment or containment activi· 
ties after the immediate response is 
over is subject to all applicable re· 
quircments of this part and Parts 
122-124 of this chapter for those ac
tivities. 

(12) A transporter storing manifest
ed shipments of hazardous waste in 
containers 1neeting the requirements 
of 40 CFR 262.30 at a transfer facility 
for a period of ten days or less. 

C13) The addition of absorbent mate
rial to waste in a container (as defined 
in § 260.10 of this chapter) or the addl· 
tion of waste to the absorbent materi
al in a container provided that these 
actions occur at the time waste is first 
placed in the containers; and 
§§ 265.17(b), 265.171, and 265.172 are 
con1plied with. 

[45 FR 33232, May 19, IOBO, as amended at 
45 FR 76075, Nov. 17, Hl80; 45 FR 86D68, 
Dec. 31, 1980; 46 FR 27480, May 20. 1981; 47 
FR 8306, Feb. 25, Hl62; 48 FR 2511, Jan. 19, 
1983; 48 FR 14295, Apr. 1, 1983; 48 FR 
52720, Nov. 22. 1983] 

§§ 265.2-265.3 {Reserved] 

§ 265.4 Imminent hazard action. 

Notwithstanding arty other provi
sions of these regulations, enforce
ment actions may be brought pursu
ant to section 7003 of RCRA. 

495 



§265.10 

Subpart 8-General facility 
Standards 

~ 265.10 Applil"ability 

The reg:ulatious in thi::; subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 265.1 provides otherwise. 

~265.11 Identification number. 

Every facility owner or operator 
must apply to EPA for an EPA identi
fication nun1ber in accordance with 
the EP.A notification procedures (45 
FR 12746). 

§.265.12 Required nolices. 

<a> The owner or operator of a facili
ty that bas arranged to receive haz
ardous waste from a foreign source 
must notify the Regional Administra
tor in writing at least four weeks in ad
vance of the date of the \Vaste is ex
pected to arrive at the facility. Notice 
of subsequent shipments of the same 
waste from the san1e foreign source is 
not required. 

Cb) Before transferring ownership or 
operation of a facility during its oper
ating life, or of a disposal facility 
during the post-closure care period, 
the owner or operator must notify the 
new owner or operator in writing of 
the requirements of this part and Part 
270 of this chapter. <Also see § 270.72 
of this chapter.) 
(Comment· An owner's or operator's !allure 
to notify the new owner or operator of the 
requlren1ents of this part In no way relieves 
the new owner or operator or his obligation 
to comply with all applicable requirements.) 

[45 FR 33232, May 19, 1980, a:; amended at 
48 FR 14295, Apr. 1, 1983} 

§ 265.13 General wm~te analysis. 

(a)(l} Before an owner or opera.tor 
treats, stores, or disposes of any haz
ardous waste, he must obtain a de
tailed chemical and physical analysis 
of a representative sample of the 
waste. At a minimum, this analysis 
must contain all the information 
which must be known to treat, store, 
or dispose of the waste in accordance 
with the requirements of this part. 
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n1entcd data on t ht• hazantous waslc 
or on wastt) gc1H'ratcd fron1 si1nilar 
processes. 
(Co111m1•11t_· l"or C"XaJnplc. tlw facility's 
record of analyses 1u:rformt~d on 1 he waste 
bct'orc the cffeclivl' dttte o[ these regula
tions, or studil'.S conducted on hazardous 
waste generated from procrsscs silnllar to 
I.hat which generated the waste to be n1an· 
aged at the fadllty, may be includt'd in the 
data base required to comply with para
graph <al( l) of this section. The owner or 
operator of an off-site facility may arrange 
for the generator of the hazardous waste to 
supply part or all of the infornm.tion re
quired by paragraph CaH 1 l or this section. If 
the generator does not supvly the lnforma· 
tion, and the owner or operator chooses to 
accept a hazardous waste. the owner or OP· 
erator is-responsible for obtaining the infor-
1nation required to con1pJy with this sec
tion.1 

(3) The analysis n1ust be repeated as 
necessary to ensure lhat it is accurate 
and up to date. At a minimum, the 
analysis inust be repeated: 

(i) When the owner or operator is 
notified, or has reason to believe. that 
the process or operation generating 
the hazardous waste has changed; and 

(ii} For off-site facilities, when the 
results of the inspection required in 
paragraph (a)(4) of this section indi
cate that the hazardous waste received 
at the facility does not match the 
waste designated on the accompanying 
manifest or shipping paper. 

( 4) The owner or operator of an off· 
site facility inust inspect and, if neces
sary, analyze each hazardous waste 
movement received at the facility to 
deter1nine whether it nlatches the 
identity of the waste specified on the 
accompanying manifest or shipping 
paper. 

Cb) The owner or operator must de
velop and follow a written waste anal
ysis plan which describes the proce
dures which he will carry out to 
comply with paragraph (a) of this sec
tion. He must keep this plan at the fa· 
ctllty. At a minimum, the plan must 
specify: 

(2) The analysis may include data 
developed under Part 261 of this chap
ter, and existing published or docu-

(1) The parameters for which each 
hazardous waste will be analyzed and 
the rationale for the selection of these 
parameters (i.e.. how analysis for 
these parameters will provide suffi. 
ctent information on the waste's prop-
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l·rti1·s to co1nply with paragraph (al of 
this section I: 

C2) Tile lt>:>t tnethod~ which will be 
used to test for lhf~Se para1nctl·rs; 

(3°) The sa1npling method which will 
be used to oblain a representative 
~atnple of Lhe waste to be analyzed, A 
representative san1ple n1ay be ob
tained using either: 

<D One of the sa1npling n1ethods de· 
scribed in Appendix I of Part 261 of 
thi.s chapter; or 

Oil An equivalent sampling 1nethod. 
CC0111menl: See § 260.20Cc) of this chapter 
for related discussion.} 

<4) The frequency with which the 
initial analysis of the waste will be re
viewed or repeated to ensure that the 
analysis is accurate and up to date; 

(5) For off-site facilities, the •.vaste 
analyses that hazardous waste genera
tors have agreed to supply; and 

(6) Where applicable, the methods 
\Vhicll will be used to meet the addi· 
tional waste analysis requirements for 
specific waste management methods 
as specified in §§ 265.193, 265.225, 
265.252, 265.273, 265.345, 265.375, and 
265.402. 

(c) For off-site facilities, the waste 
analysis plan required in paragraph 
<b) of this section must also specify 
the procedures which will be used to 
inspect and, if necessary, analyze each 
1novement of hazardous waste received 
at the facility to ensure that it 
matches the identity of the waste des
ignated on the accompanying manifest 
or shipping paper. At a minimum, the 
plan must describe: 

Cl) The procedures which will be 
used to determine the identity of each 
movement of waste managed at the fa
cility; and 

(2) The sampling method which will 
be used to obtain a representative 
sample of the waste to be identified, if 
the identification method includes 
san1pling. 

§ 265.l·l Security. 

(a) The owner or operator must pre
\'C.nl the unknowing entry, and mini-
1n1ze the possibility for the unauthor
ized entry, of persons or livestock onto 
Lhe aclive portion of his facility, 
unless: 

( 1) Physical contact with the waste, 
structures, or equipment with the 

;1Cti\'e portion uf llle facility will not 
injure unknowing or unaulhoriz(~d 
p1·rsons or livestock which 1nn.y cnler 
th.:- active portion of a facility. and 

l2) Disturbance of the waste or 
equipnu~nt. by the unkno\ving or unau
thorized entry of persons or livestock 
onto the active portion of a facility, 
will not caul:)e a violation of the re
quirements of this part. 

(b) Unless exempt under paragraphs 
(a)(l) and (a)(2) of this section, a facil
ity nlUSt have: 

(1) A 24-hour surveillance system 
(e.g., television monitoring or surveil
lance by guards of facility personnel) 
which continuously monitors and con
trols entry onto the active portion of 
the facility; or 

(2)(i) An artificial or natural barrier 
<e.g., a fence in good repair or a fence 
combined with a cliff), which com
pletely surrounds the active portion of 
the facility; and 

(ii) A means to control entry, at all 
times, through the gates or other en
trances to the active portion of the fa
cility (e.g., an attendant, television 
monitors, locked entrance, or con
trolled road\vay access to the facility). 
[Comment: The requirements of paragraph 
<bl of this section are satisfied if the facllity 
or plant within which the active portion ls 
located itself has a surveillance system. or a 
barrier and a n1eans to control entry, which 
cornplies with the requirements of para
graph (b)( l> or Cb)(2) of this sectlon.l 

(c) Unless exempt under paragraphs 
Ca)(l) and (a)(2) of this section, a sign 
with the legend, "Danger-Unauthor
ized Personnel Keep Out," n1ust be 
posted at each entrance to the active 
portion of a facility, and at other loca
tions, in sufficient numbers to be seen 
from any approach to this active por
tion. The legend must be w:ritten in 
English and in any other language 
predominant in the area surrounding 
the facility <e.g., facilities in counties 
bordering the Canadian province of 
Quebec must post signs in French; fa
cilities in counties bordering Mexico 
must post signs in Spanish), and must 
be legible from a distance of at least 
25 feet. Existing signs with a legend 
other than "Danger-Unauthorized 
Personnel Keep Out" may be used if 
the legend on the sign indicates that 
only authorized personnel are allowed 
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to l'Uter lhe activP portion, and that 
entry onto the aetive portion can be 
dangerous. 
[Cum1nent: Sc<~§ 205.J l7iL) for discusHion of 
security requir1•1nents at disposal facilities 
during the post-clwn1rc carr period.] 

§ 265.15 General inspectiun rc1111irements. 

(a) The owner or operator must in· 
spect his facility for malfunctions and 
deterioration, operator errors, and dis· 
charges which may be causing-or 
may lead to: (1) Release of hazardous 
waste constituents to the environment 
or (2) a threat to human health. The 
owner or operator must conduct these 
inspections often enough to identify 
problems in time to correct them 
before they harm human health or 
the environment. 

(b)(l) The owner or operator must 
develop and follow a written schedule 
for inspecting all monitoring equip
ment, safety and emergency equip
ment, security devices, and operating 
and structural equipment (such as 
dikes and sump pumps) that are im
portant to preventing, detecting, or re
sponding to environmental or human 
health hazards. 

<2> He must keep this schedule at 
the facility. 

<3> The schedule must identify the 
types of problems Ce.g., malfunctions 
or deterioration> which are to be 
looked for during the inspection (e.g., 
inoperative sump pump, leaking fit
ting, eroding dike, etc.). 

(4) The frequency of inspection may 
vary for the items on the schedule. 
However, it should be based on the 
rate of possible deterioration of the 
equipment and the -probability of an 
environmental or human health inci
dent if the deterioration or malfunc
tion or any operator error goes unde
tected between inspections. Areas sub
ject to spills, such as loading and un
loading areas, must be inspected dally 
when in use. At a minimum, the in
spection schedule must Include the 
items and frequencies called for In 
§§ 265.174, 265.194. 265.226. 265.347. 
265.377, and 265.403. 

(c) The owner or operator must 
remedy any deterioration or malfunc
tion of equipment or structures which 
the inspection reveals on a schedule 
which ensures that the problem does 
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not lt·ad lo an i'nviro1unental or 
hu1nnn heallh ha:t.ard. Where a hazard 
is hnn1inent or has already occurred, 
remedial action musl be laken i1nmcdi
ately. 

(d) The ow1u•r or operator nnrnl 
record inspections in an inspection log 
or summary. He must keep these 
records for at least three years from 
the date of inspection. At a minimum, 
these records nn1st include the date 
and time of the inspection, the name 
of the inspector, a notation of the ob
servations made, and the date and 
nature of any repairs or other remedi
al actions. 

§ 265.16 Personnel training. 

(a)(l} Facility personnel must suc
cessfully complete a program of class
room instruction or on-the-job train~ 
ing that teaches them to perform 
their duties in a way that ensures the 
facility's compliance with the require
ments of this part. The owner or oper
ator must ensure that this program in
cludes all the elements described In 
the document required under para
graph (d)(3) of this section. 

(2) This program must be directed 
by a person trained in hazardous 
waste management procedures, and 
nl.ust include instruction which teach
es facility personnel hazardous waste 
management procedures (including 
contingency plan in1plementationJ rel
evant to the positions in which they 
are en1ployed. 

(3) At a minimum, the training pro
gram must be designed to ensure that 
facility personnel are able to respond 
effectively to emergencies by familiar
izing the1n with emergency proce
dures, emergency equipment, and 
emergency systc1ns, including where 
applicable: 

(i) Procedures for using, Inspecting, 
repairing, and replacing facility emer
gency and monitoring equipment; 

<ID Key parameters for automatic 
waste feed cut-off systems; 

<HD Communications or alarm sys
te1ns; 

<iv> Response to fires or explosions; 
(V) Response to ground-water con

tamination incidents; and 
<vil Shutdown of operations. 
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(b) Facility personnl'l nH1~;t success· 
fuly co1nplf>tc lhe prograin n•quired in 
paragraph U.l) of this section within 
six 1nonths after the effcctiv(' date of 
t hesc regulations or six n1onths after 
the ·date of th~ir en1ployn1ent. or as
sign1nent. to a facility, or to a new posi
tion at a facility, whichever is later. 
En1ployccs hired after the effective 
date of these regulations must not 
work in unsupervised positions until 
they have completed the training re¥ 
quirements of paragraph <al of this 
section. 

(c) Facility personnel must take part 
in an annual review of the initial 
training required in paragraph (a) of 
this section. 

(d) The owner or operator 1nust 
1naintain the following documents and 
records at the facility: 

( 1) The job title for each position at 
the facility related to hazardous waste 
management, and the name of the em
ployee filling each job; 

(2) A written job description for 
each position listed under paragraph 
Cd)(l) of this Section. This description 
may be consistent in its degree of spec
ificity with descriptions for other simi~ 
lar positions in the same company lo
cation or bargaining unit, but Ul.ust in
clude the requisite skill, education, or 
other qualifications, and duties of fa
cility personnel assigned to each posi
tion: 

(3) A written description of the type 
and amount of both introductory and 
continuing training that will be given 
to each person filling a position listed 
under paragraph {d)(l) of this section; 

(4) Records that document that the 
training or job experience required 
under paragraphs (a), (b), and <c> of 
this section has been given to, and 
completed by, facility personnel. 

Ce) Training records on current per
sonnel must be kept until closure of 
the facility. Training records on 
forrner e1nployees must be kept for at 
least three years from the date the 
employee last worked at the facility. 
Personnel training racords rilay accom
pany personnel transferred within the 
same company. 

S 21iri.17 Gc1u·ral rN1uin•111cnls f1,r ignita· 
hie, real'livc, or inco1npatible wastes. 

(H) 'fill' owner or operator lll.USt take 
precautions to pre\'t:nt accidental igni
tion or reaclion of ignitable or reactive 
waste. This waste 1nust be separated 
and protected fron1 sources of ignition 
or reaction including but not lirilited 
to: open flames, s1noking, cutting and 
welding, hot surfaces, frictional heat. 
sparks (static, electrical, or mechani
cal>, spontaneous ignition <e.g., from 
heat-producing chemical reactions), 
and radiant heat. While ignitable or 
reactive waste is being handled, the 
owner or operator nl.ust confine smok
ing and open flame to specially desig
nated locations. "No Smoking" signs 
must be conspicuously placed wherev
er there is a hazard from ignitable or 
reactive waste. 

(bl Where specifically required by 
other sections of this part, the treat
ment, storage, or disposal of ignitable 
or reactive waste, and the mixture or 
commingling of incompatible wastes, 
or incon1patible wastes and materials, 
must be conducted so that it does not: 

(1) Generate extreme heat or pres
sure, fire or explosion, or violent reac~ 
ti on; 

(2) Produce uncontrolled toxic mists, 
fumes, dusts, or gases in sufficient 
quantities to threaten human health; 

(3) Produce uncontrolled flammable 
fumes or gases in sufficient quantities 
to pose a risk of fire or explosions; 

(4) Damage the structural integrity 
of the device or facility containing the 
waste; or 

(5) Through other like means 
threaten human health or the envi
ronment. 

Subpart C-Preparodnea1 and 
Prevention 

§ 265.30 Applicubility. 

The regulations in this subpart 
apply to owners and operators of all 
hazardous waste facilities, except as 
§ 265.1 provides otherwise. 

§ 265.31 Atuintenance and operation of fa
cility. 

FacUities must be maintained and 
operated to minimize the possibility of 
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a fire, f'Xplosion. or any unplannt!d 
suddC'n or nou-sudden rch·ast: of haz
ardous wa.st1~ or hazardous waste co11-
stitucnts to air, soil, or surface water 
which could thrcalt~n hun1an health 
or the environment. 

§ 2Grt.32 Uequired equipment. 

All facilities 1nust be equipped \Vith 
the following, unless none of the haz
ards posed by waste handled at the fa
cility could require a particular kind of 
equip1nent specified below: 

<al An internal communications or 
alarm system capable of providing im
mediate emergency instruction (voice 
or signal> to facility personnel; 

(b) A device, such as a telephone 
<immediately available at the scene of 
operations) or a hand-held two-way 
radio, capable of summoning emergen
cy assistance from local police depart
ments, fire departments. or State or 
local emergency response teams; 

Cc) Portable fire extinguishers, fire 
control equipment (including special 
extinguishing equipment, such as that 
using foam, inert gas, or dry chemi
cals), spill control equipment, and de
contamination equipment; and 

(d) Water at adequate volume and 
pressure to supply water hose strea1ns, 
or foam producing equipment, or auto
matic sprinklers, or water spray sys
tems. 

§ 265.33 'festing and maintenance of 
equipment. 

All facility communications or alarm 
systems, fire protection equipment, 
spill control equipment, and decon
tamination equipment, where re
quired, must be tested and maintained 
as necessary to assure its proper oper
ation in Ume of emergency. 

§ 265.34 Access to communications or 
alarm system. 

(a) Whenever hazardous waste is 
being poured, mixed, spread, or other
wise handled, an personnel involved in 
the operation must have immediate 
access to an internal alarm or emer
gency communication device, either di
rectly or through visual or voice con
tact with another employee, unless 
such a device is not. required under 
§ 265.32. 
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(bJ If there is ever just onl~ t·1nployr•{' 
on the pre1nises while the facility is 
operating, he 1nust. have inunediatc 
access to a device, such as a telephone 
(inunedia.tely available at the scent' of 
operation) or a hand-held two-way 
radio. capable of summoning external 
emergency assistance, u11lc~s such a 
device is not required under § 265.32. 

§ 265.35 Required aisle space. 

The owner or operator must main
tain aisle space to allow the unob
structed nlovement of personnel, fire 
protection equipment, spill control 
equipment,. and deconta1nination 
equipment to any area of facility oper
ation in an emergency, unless aisle 
space is not needed for any of these 
purposes. 

§ 265.36 {Relierved} 

§ 265.37 Arrangements with local authori
ties. 

(a) The av.mer or operator must at
tempt to make the following arrange
ments, as appropriate for the type of 
waste handled at his facility and the 
potential need for the services of these 
organizations: 

C 1) Arrangements to familiarize 
police, fire departments, and emergen· 
cy response teams with the layout of 
the facility, properties of hazardous 
waste handled at the facility and asso
ciated hazards, places where facility 
personnel would normally be working, 
entrances to roads inside the facility, 
and possible evacuation routes; 

C2) Where more than one police and 
fire department might respond to an 
emergency, agreements designating 
primary emergency authority to a spe
cific police and a specific fire depart
ment, and agreements with any others 
to provide support to the primary 
emergency authority; 

(3) Agreements with State emergen
cy response teams, emergency re
sponse contractors, and equipment 
suppliers; and 

(4) Arrangements to fainiliarize local 
hospitals with the properties of haz· 
ardous waste handled at the facility 
and the types of injuries or illnesses 
which could result from fires, explo
sions, or releases at the facility. 
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<bJ Wht~rc St.ate or local authorities 
decline t-o c11t1•r into such arrangc-
1nents. L.he owner or operator tnu.st 
docun1ent the refusal in the op"ralillg 
record. 

Subpart D-Contingency Plan end 
Emergency Procedures 

!j 265.50 Applicability. 

The regulations in this subpart 
apply to owners and operators of all 
hazilrdons waste facilities, except as 
§ 265.1 provides otherwise. 

~ 265..51 Purpose and implementation of 
contingency plan. 

Ca) Each owner or operator mu.st 
have a contingency plan for his facili
ty. The contingency plan must be de
signed to minimize hazards to human 
health or the environment from fires, 
explosions, or any unplanned sudden 
or non-sudden release of hazardous 
waste or hazardous waste constituents 
to air, soil. or surface water. 

(b) The provisions of the plan must 
be carried out imn1ediately whenever 
there is a fire, explosion, or release of 
hazardous waste or hazardous waste 
constituents which could threaten 
human health or the environment. 

§ 265.52 Content of contingency plan. 

Ca) The conting·ency plan must de
scribe the actions facility personnel 
must take to comply with §§ 265.51 
and 265.56 in response to fires, explo
sions, or any unplanned sudden or 
non-sudden release of hazardous waste 
or hazardous waste constituents to air, 
soil, or surface water at the facility. 

Cb) If the owner or operator has al
ready prepared a Spill Prevention, 
Control, and Countermeasures <SFCC> 
Plan in accordance with Part 112 of 
this chapter, or Part 1510 of Chapter 
V, or some other emergency or contin
gency plan, he need only amend that 
plan to incorporate hazardous waste 
management provisions that are suffi
cient to comply with the requirements 
of this part. 

(cl The plan must describe arrange-
1nents agreed to by local police depart
ni.ents, fire departments, hospitals, 
contractors, and State and local emer~ 
gency response teams to coordinate 

1'1nPrg:ency serviet:.s, l)Ursuant to 
§ 265.37. 

{d) 'The pJ;u1 1nu:;l lbt na1nes, ad
drcs~es, and phone numbers <office 
:u1d hon1el of all persons qualified to 
act as enu•rgency coordinator <see 
§ 265.55 l. and this list must be kept up 
to date. Where more than one person 
is listed, one must be nruned as pri
mary emergency coordinator and 
others n1ust be listed in the order in 
which they will assume responsibility 
as alternates. 

(e) The plan must include a list of 
all emergency equipn1ent at the facili
ty (such as fire extinguishing systems, 
spill control equipment, communica
tions and alarm syste1ns (internal and 
external>. and decontamination equip
n1ent), where this equipment is re
quired. This list must be kept up to 
date. In addition, the plan must in
clude the location and a physical de
scription of each item on the list, and 
a brief outline of its capabilities. 

(f) The plan must include an evacua
tion plan for facility personnel where 
there is a possibility that evacuation 
could be necessary. This plan must de
scribe signal(s) to be used to begin eva... 
cuation, evacuation routes, and alter
nate evacuation routes <in cases where 
the primary routes could be blocked 
by releases of hazardous waste or 
fires>. 

[45 FR 33233. ?\.'lay 19, l9i10, as amended at 
46 FR 27480. May 20, 1981] 

~ 265.53 Copies of contingency plan. 

A copy of the contingency plan and 
all revisions to the plan must be: 

(a) Maintained at the facility; and 
(b) Submitted to all local police de

partments, fire departments, hospi
tals, and State and local emergency re
sponse teatns that may be called upon 
to provide emergency services. 

§ 265.54 Amendment of contingency plan. 

The contingency plan must be re
viewed, and immediately amended, if 
necessary, whenever: 

(a) Applicable regulations are re
vised; 

Cb) The plan fails in an e1nergency; 
(c) The facility changes--in its 

design, construction, operation, main
tenance, or other circumstances-in a 
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way lhat 1natl'rially increast:S thi' po
tential fer firt'l:i, explosions, or relt'ases 
of hazardous waste or hazardous waste 
('onstituents, or changt>s the response 
necessary in an e1nergt~ncy; 

(d) rrhe list or cniergcncy coordina
tors changes; or 

Ce> The list of emergency equip1nent 
changes. 

§ 265.55 Emergency coordinator. 

At all times, there must be at least 
one employee either on the facility 
premises or on call (i.e., available to re
spond to a.n eincrgency by reaching 
the facility within a short period of 
tin1e) with the responsibility for co
ordinating all emergency response 
measures. This emergency coordinator 
must be thoroughly familiar with all 
aspects of the facility's contingency 
plan, all operations and activities at 
the facility, the location and charac
teristics of waste handled, the location 
of all records within the facility, and 
the facility layout. In addition, this 
person must have the authority to 
corrunit the resources needed to carry 
out the contingency plan. 
[Com1nent: The emergency coordinator's re
sponsibilities e.re mare fully spelled out in 
§ 265.56. Applicable responsibilities far the 
emergency coordinator vary, depending an 
factors such as type and variety of waste(s) 
handled by the facility. and type and cam· 
plexity of the facility,] 

§ 265.56 Emergency procedures. 

<al Whenever there is an imminent 
or actual emergency situation, the 
emergency coordinator <or his desig
nee when the emergency coordinator 
is on call) must immediately: 

Cl) Activate internal facility alarms 
or communication systems, where ap
plicable, to notify all facility person
nel~ and 

(2) Notify appropriate State or local 
agencies with designated response 
roles if their help is needed. 

(bl Whenever there is a release, fire, 
or explosion, the emergency coordina
tor must immediately identify the 
character, exact source, amount, and a 
real extent of any released materials. 
He may do this by observation or 
review of facility records or manifests 
and, if necessary, by chemical analysts. 
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(C) Concurrently, th1• enH'q;elli:y co· 
ordinator nH1st assess possible hazards 
to human health or thl' l\ll\r1ronmcnt 
that 1nay result frorn the release, fire. 
or explosion. This as.spsstnt>nt rnust 
consider both direct and indii·ect ef
fects of the release, fire, or explosion 
(e.g., the effects of any toxic, irritat
ing, or asphyxiating gases that are 
generated, or the effects of any haz
ardous surface water run-offs from 
water or chen1ical agents used to con
trol fire and heat-induced explosions). 

(d) If the emergency coordinator de
termines that the facility has had a re
lease, fire, or explosion which could 
threaten hu1nan health, or the envi
ronment, outside the facility, he must 
report his findings as follows: 

(1) If his assessment indicates that 
evacuation of local areas may be advis
able, he must immediately notify ap
propriate local authorities. He must be 
available to help appropriate officials 
decide whether local areas should be 
evacuated; and 

( 2) He must immediately notify 
either the government official desig
nated as the on-scene coordinator for 
that geographical area (in the applica
ble regional contingency plan under 
Part 1510 of this Title), or the Nation
al Response Center (using their 24~ 
hour toll free number 800/424-8802). 
The report must include: 

CD Name and telephone number of 
reporter; 

(ii> Name and address of facility; 
(iii) Time and type of incident (e.g., 

release, fire l; 
(iv) Name and quantity of 

material<s) involved, to the extent 
known; 

(V) The extent of injuries, if any; 
and 

<vO The possible hazards to human 
health, or the environment, outside 
the facility. 

(e) During an en1ergency, the emer
gency coordinator must take all rea
sonable measures necessary to ensure 
that fires, explosions, and releases do 
not occur, recur, or spread to other 
hazardous waste at the facility. These 
measures must include, where applica
ble, stopping processes and operations, 
collecting and containing released 
waste, and removing or isolating con
tainers. 
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(f) If the fadlity stops op('ratlons in 
r('sµon~a· to a fin>, l'Xplosion or l"l'i('ase, 
the CllH~q;ency coordinator n1ust 1noni 
Lor for leaks, prC'ss11rt' buildup, i,.:as 
~encral.ion, or ruptures in valv<>s. 
pipes, or otlH~r cquiptucnt, wh1're\'er 
this is appropriatl'. 

(g) Im111ediatpJy after an cmcrgenC'Y. 
t.he eniergcncy coordinator n111st pro· 
vidc for treating, storing, or disposing 
of recovered waste, contan1inated soil 
or surface water, or any other material 
that results fron1 a release, fire, or ex
plosion at the facility. 
[ Co11rment: Unless the owner or operator 
can den1onstrate, in accordance with 
§ 261.3(c) or {d) of this chapter, that t.he re
covered inat.crial Is not a hazardous waste, 
the owner or operator bt>co1ues a generator 
of bazardous waste and must manage it in 
accordance with all applicable requiren1ents 
or Parts 262, 263, and 265 of this chapter.) 

Ch) The en1ergency coordinator must 
ensure that, in the affected area(s) of 
the facility: 

Cl) No \Vaste that may be incompati
ble with the released material is treat
ed, stored, or disposed of until cleanup 
procedures are completed; and 

(2) All emergency equipn1ent listed 
in the contingency plan is cleaned and 
fit for its intended use before oper
ations are resumed. 

(i) The owner or operator must 
notify the Regional Administrator. 
and appropriate State and local au
thorities, that the facility is in compli· 
ance with paragraph (h) of this sec
tion before operations are resumed in 
the affected area{sl of the facility. 

(j) The owner or operator must note 
in the operating record the time, date, 
and details of any incident that re
quires ilnplementing the contingency 
plan, Within 15 days after the inci
dent, he must submit a written report 
on the incident to the Regional Ad
ministrator. The report must include: 

Cl) Nan1e, address, and telephone 
number of the owner or operator; 

(2) Name, address, and telephone 
number of the facility; 

(3) Date. time, and type of incident 
<e.g., fire, explosion); 

<4) Name and quantity of materiaI<s> 
involved; 

(5) The extent of injuries, if any; 
(6) An assessment of actual or poten

tial hazards to human health or the 

Cil\'JrUllllH_'lll, \\ la•1 e this Js aµplicall!(•: 
;UHi 

<7) E:st.i1natt>d qnantily and llispu!-ii
tion of It·cuvPred 1iiatt•rial that re.suit
ed fro1n the illr'idt'lll. 

Subpart E-Manife5t System, 
Recordkeeping, and Reporting 

§ 265.70 Applicability. 

The regulations in lhis subpart 
apply to owners and op(~rators of both 
on-site and off.site facilities. except as 
§ 265.l provides otherwise. Sections 
265.71, 265.72, and 265.76 do not apply 
to owners and operaturs of on-site fa
cilities that do not receive any hazard
ous waste fron1 off.site sources. 

S 265.71 Use of manifest syslt!m. 

(a) If a facility r<.:ceives hazardous 
waste accon1panied by a manifest, the 
owner or operator, or his agent, must: 

( l l Sign and date each copy of the 
manifest to certify that the hazardous 
waste covered bY the manifest was re
ceived; 

(2) Note any significant discrepan
cies in the manifest <as defined in 
§ 265.72<a)) on each copy of the mani
fest; 

[Co1n111erit: The Agency does not Intend 
that the owner or operate!" of a facility 
whose procedures under § 2G5.13<cl include 
waste analysis n1ust perfortn that analysis 
before signing the n1anifest and giving it to 
the transporter. Section 265.72Cbl, however, 
requires reporting an unreconciled discrep
ancy discovered durinl{ later analysis.} 

(3J Immediately give the transporter 
at least one copy of the signed mani
fest; 

(4) Within 30 days after the delivery, 
send a copy of the manifest to the gen
erator; and 

(5) Retain at the facility a copy of 
each manifest for at least three years 
from the date of delivery. 

(bl If a facility receives, from a rail 
or v.rater (bulk shipn1ent) transporter, 
hazardous waste which is accompanied 
by a shipping paper containing all the 
inforn1ation required on the manifest 
(excluding the EPA identification 
numbers. generator's certification, and 
signatures), the owner or operator, or 
his agent, must: 
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(I J 8ign and date each copy of the 
n1anife~t or shippint-: paper (if the 
1na11ifcst ha.'> nol ll~~en 1·t•ccivcd) to eer· 
Ufy th al the h:i.?.ardous wa.<>t e covcn~d 
Uy tht~ 1nanifcst or shippill!~ paper wa.s 
received; 

C2) Note any signHicant discrepan
cies (as defined in § 265.72<al) in the 
1nanifest or shiµping paper (if the 
inanifest has not been received) on 
each copy or the 1nanifest or i:ihipping 
pa.per; 

l Clnn1ncnt: The Agency does not intend 
that the owner or operator of a facility 
whose Procedures under § 265.lJ(c) Include 
waste analysis must perform that analysis 
before siyning the shipping paper and 
giving it to the transporter. Section 
265.72<b), however. requires reporting an 
unreconciled discrepancy discovered during 
later analysis.) 

(3) Immediately give the rail or 
water <bulk shipment> transporter at 
lea.st one copy of the manifest or ship
ping paper (if the manifest has not 
been received); 

(4) Within 30 days after the delivery, 
send a copy of the signed and dated 
manifest to the generator; however, if 
the manifest has not been received 
within 30 days after delivery, the 
owner or operator, or his agent, must 
send a copy of the shipping paper 
signed and dated to the generator; and 

{Comment· Section 262.23(c) of this Chapter 
requires the generator to send three copies 
or the manifest to the facility when hazard
ous waste is sent by rail or waler Cbulk ship
ment).] 

<5> Retain at the facility a copy of 
the manifest and shipping paper (if 
signed in lieu of the manifest at the 
time of delivery) for at least three 
years from the date of delivery. 

<c> Whenever a shipment of hazard
ous v1a.ste is initiated from a facility, 
the owner or operator of that facility 
must comply with the requirements of 
Part 262 of this chapter. 

[Comment· The provisions of I 262.34 are 
applicable to the on-site accumulation of 
hazardous wastes by generators. Therefore, 
the provisions of § 262.34 only apply to 
owners or operators who arc shipping haz
ardous waste which l.hoy generated at that 
facility.I 

[45 F'R 33232, May 19, 1980, as amended at 
45 PH. 86970, 86974, Dec. 31, 1980] 

Title 40-Protection of Environment 

!i :!fi!i.72 l\lanirl·st dis,·n•1111nl'i1•s. 

Ut) fl/Ianift•sl. d1scre1iandcs are dirfc:r
t•nccs between tht• quantity or type of 
ha:1.ardous waste desii;naleti on the 
n1anifesl or shiµping paper, and the 
quantity or type of hazardnus waste a 
facility actually rcct~ives. Significant 
discrepancies in quanlity arc: < l) for 
bulk waste, variations greatf:r than 10 
percent in weight, and (2) for batch 
waste, any variation in piece count, 
such as a discrepancy of one drum in a 
truckload. Significant discrepancies in 
type are obvious differences which can 
be discovered by inspection or waste 
analysis. such as \Vaste solvent substi
tuted for waste acid, or toxic constitu
ents not reported on the manifest or 
shipping paper. 

(b) Upon discovering a significant 
discrepancy, the owner or operator 
must attempt Lo reconcile the discrep
ancy with the waste generator or 
tran.sporter (e.g., with telephone con· 
versations). If the discrepancy is not 
resolved within 15 days after receiving 
the waste, the owner or operator must 
imn1ediately subn1it to the Regional 
Adn1inistrator a letter describing the 
discrepancy and attempts to reconcile 
it, and a copy of the manifest or ship
ping paper at issue. 

§ 265.73 Operating record. 

Ca) The owner or operator must keep 
a written operating record at his facili~ 
ty. 

(b) The following information must 
be recorded, as it becomes available, 
and 1naintained in the operaLlng 
record until closure of the facility: 

Cl) A description and the quantity of 
each hazardous waste received, and 
the roethod(s) and dateCs) of its treat
ment, storage, or disposal at the facili· 
ty as required by Appendix I; 

(2) The location of each hazardous 
waste within the facility and the quan
tity at each location. For disposal fa
cilities, the location and quantity of 
each hazardous waste 1nust be record
ed on a map or diagram of each cell or 
disposal area. For all facilities, this in
formation must include cross-refer
ences to specific manifest document 
numbers, if the waste was accompa
nied by a manifest; 
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( t 'ou1 m,·111: S1•1• ~ § :!mi. 11 u. 21i5.:.!7fl. n.nd 
~{ifl.:Hl!I fnr n•la!Pd l'•'llHirt>1ll1'11ts.J 

1J 1 H.t'conl.s and rt>sults of wai>le 
analysis and trial \Psis perfonnl'J. as 
~pt!cificd in §~ 265.lJ, 265.193, 265.225, 
2ti5.252. 2li5.273, 265.341, 265.375. and 
265.402; 

(4) Sununary reports anrJ details of 
all incidents that rl'quire implen1ent
ing the contingency plan as specified 
in § 265.56Cj ); 

(5) Records and results of inspec
tions as required by§ 265.15Cd) {except 
these data. need be kept only th1·ee 
years); 

<6> Monitoring, testing, or analytical 
data wht•re required by §§ 265.90, 
265.94, 265.276, 265.278, 2G5.280<dHl), 
265.347, and 265.377; and, 

[ Co111111c11l: As required by § 265.94, monitor
ing data at disposal facilities niust be kept 
throughout the post-closure period.] 

(7) All closure cost esthnates under 
§ 265.142 and, for disposal facilities, all 
post-closure cost estimates under 
§ 265.144. 

(45 FR 33232, May 19, 1980, as amended at 
46 FR 7680, Jan. 23, 19811 

§ 265.74 Availability, retention, and dispo
sition of records. 

(a) All records, including plans, re
quired under this part must be fur
nished upon request, and made avail
able at all reasonable times for inspec
tion, by any officer, employee, or rep
resentative of EPA who is duly desig
nated by the Administrator. 

(b) The retention period for all 
records required under this part is ex
tended automatically during the 
course of any unresolved enforcement 
action regarding the facility or as re
quested by the Administrator. 

<c) A copy of records of waste dispos
al locations and quantities under 
§ 265.73(b)(2) must be submitted to 
the Regional Administrator· and local 
land authority upon closure of the fa
cility (see § 265.119). 

§ 265.75 Biennilll report. 

The owner or operator must prepare 
and submit a single copy of a biennial 
report to the Regional Adn1inistrator 
by March 1 of each even nun1bered 
year. The biennial report must be sub-
1nitted on EPA Form 8700-13B. The 

report. 1nust CO\'e1· facility aelh"itiL•s 
durin~ tht' J)l"t'\'ious calendar .\'<':If and 
nH1st include tlll' following: infonna
i.ion: 

1al 'fht' EPA id,•ntificalion 1n1n1ber. 
na1ne, and addn:ss of the fa('ility; 

<b> 'l'he calendar year covered by the 
report; 

(c) Por off-silt~ facilities. the EPA 
identification nu1nber of each hazard
oui; waste generator fron1 which the 
facility received a hazardous waste 
during lhe year; for Imported ship
ment.s, the report n1ust r,:ive the nan1e 
and address of the foreign generator; 

Cd> A description and the quantity of 
each ha~ardous waste the facility re
ceived during the year. For off-site fa
cilities, this infonnation rnust be listed 
by EPA identification number of each 
generator; 

(e) The inelhod of treatment, stor
age, or disposal for each hazardous 
waste'; 

(f) Monitoring data under 
§ 265.94<a>c2Hii> and CiiD, and <blC2), 
where required; 

(g) The n1ost recent closure cost esti
mate under § 265.142, and, for disposal 
facilities, the most recent post-closure 
cost estimate under§ 265.144; and 

(hl The certification signed by the 
owner or operator of the facility or his 
authorized representative. 

[45 FR 33232, May 19, 1980, as amended at 
48 FR 3982, Jun. 28, 1983] 

§ 265.76 Unmanife!:lted waste report. 

If a facility accepts for treatment, 
storage, or disposal any hazardous 
waste from an off-site source without 
an accompanying n1anifest, or without 
an accompanying shipping paper as 
described in § 263.20Ce)C2) of this chap
ter, and if the \Vaste Is not excluded 
from the manifest requirement by 
§ 261.5 of this chapter, then the owner 
or operator must prepare and subn1it a 
single copy of a report to the Regional 
Administrator within fifteen days 
after receiving the \\'aste. The unn1ani
fested waste report must be submitted 
on EPA form 8700-13B. Such report 
nlust be designated 'Unmanifested 
Waste Report' and include the follow
ing inforn1atlon: 

Cal The EPA identification number, 
name, and address of the facility; 
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(b) 'l'h1• date the facility n•ceivt·d l!Je 
wa.sle; 

Cc) ~'he EPA idl'rllification nu1ubcr, 
uanu~. and adlirc:->S of the ge11t•rato1· 
a1ul the transporter, if available; 

Cd> A dcscriptio11 and the quantity of 
cacl1 unmanifestcd hazardous waste 
lht~ faciHty received; 

Ce) The n1ethod of treatment, stor~ 
age, or disposal for each hazardous 
waste; 

(f) The certificnlion signed by the 
owner or operator of the facility or his 
authorized representative; and 

Cg) A brief explanation of why the 
waste was unmanifestcd, if known. 
[Co1n1nent: Sn1all quantities of hazardous 
waste arc excluded fron1 regulation under 
this part and do not require a manifest. 
Where a facility rcccives unmanifcsted haz
ardous wastes, the Agency suggests that the 
owner or operator obtain from each genera
tor a certification that the waste qualifies 
for exclusion. Otherwise, the Agency sug· 
gests that the owner or operator file an un
manilested waste report for the hazardous 
waste 1nove1nent.J 

[45 FR :13232, 1'.'.Iay 19. 1980, as amended at 
48 FR 3982, Jan. 28, 19831 

§ 265.77 Additional reports. 
In addition to submitting the bienni

al report and unmanifested waste re
ports described in§§ 265.75 and 265.76, 
the owner or operator must also 
report to the Regional Administrator: 

(a) Releases, fires, and explosions as 
specified in § 265.56Cj); 

(b) Ground-water contamination and 
monitoring data as specified in 
§ § 265.93 and 265.94; and 

(c) Facility closure as specified in 
§ 265.115. 

[45 FR 33232, May 19. 1980, as amended at 
48 FR 3982, Jan. 28. 1983] 

Subpart F-Ground~Water Monitoring 

§ 265.90 Applicability. 

(a) Within one year after the cffec· 
tive date of these regulations, the 
owner or operator of a surface im
poundment, landfill, or land treatment 
facility which is used to manage haz
ardous waste must implement a 
ground-water monitoring program ca
pable o[ dctcnnining the facility's 
in1pact on the quality of ground water 
in the uppermost aquifer underlying 

Title 40·-Protection of Environment 

tl1t~ faC'i!ity, cxc('JJI a;;§ ?.115.l and para
t:raph ic) of this St'clio11 provilh• other· 
wilw. 

(bl gxccpt as paragraphs lCJ and <dJ 
of I his sectio11 provide ot.hcrwi:->l'. the 
owru~r or operator 1n11st install, opcr
att~. and maiutain a !{round-water 
n1onitoring sy;;len1 which n1eets the 
requiren1enl$ of § 265.91. and must 
comply with § § 265.92--265.94. This 
ground-water n1nnitorint{ program 
must be carried out during the active 
life of the [acility, and for disposal fa
cilities, during the post-closure care 
period as well. 

Cc) All or part of the ground-water 
n1onitoring requirements of this sub
part nl.ay be waived if the owner or op
erator can demonstrate that there is a 
low potential for migration of hazard· 
ous waste or hazardous waste constitu~ 
ents from the facility via the upper
most aquifer to water supply wells (do
mestic, industrial, or agricultural> or 
to surface water. This demonstration 
must be in writing, and must be kept 
at the facility. This demonstration 
must be certified by a qualified geolo
gist or geotechnical engineer and must 
establish the following: 

(1) The potential for 1nigration of 
ha.:r.ardous waste or hazardous Wa.£te 
constituents from the facility to the 
uppennost aquifer, by an evaluation 
of: 

(i) A water balance of precipitation, 
evapotranspiration, runoff, and infil
tration: and 

(ii) Unsaturated zone characteristics 
(i.e., geologic materials, physical prop
erties, and depth to ground water); 
and 

<2> The potential for hazardous 
waste or hazardous waste constituents 
which enter the upper1nost aquifer to 
inigrate to a water supply well or sur
face water, by an evaluation of: 

OJ Saturated zone characteristics 
Cl.e .. geologic materials, physical prop
erties, and rate of ground-water flow); 
and 

<ii> The proximity of the facility to 
water supply wells or surface \Vater. 

< d> If an owner or operator assumes 
<or knows> that ground-water monitor
ing of indicator parameters in accord· 
ance with §§265.91 and 265.92 would 
show statistically significant increases 
cor decreases in the case of pll) when 
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t'l':1lu;1lcd uridt·r § '.:!jifl.ll:i(bl, IH' 1nay, 
install, opcrnlt\ and tnaiutain an altl'r
lHllP gn1u1td w:iter 1111111it\1dng ~;ys\1•111 

tother lhn11 the 0111• d1·.-;criht•d it1 

§§ :.!65.!Jl antt 265.!J~J. If tile owner or 
operator dt'ricit·s 1.0 usl' an a.ll<'rlht[(• 
~round-watt·r 1nonitoring sy:-.ll:n1 he· 
lllUSt'. 

( 1) Within one year after the cfft'c
tivc date o[ t.l1C'se regulations, s11b111it 
to the H.egional Adn1inh;trator a spe
cific plan, cerlified by a qualified geol
ogist or geotechnical enc:ineer. which 
sat.is fies the require1ncnts of 
§ 265.93(d)(3), for an alternate ground
water Jnonitoring system; 

C2) Not later than one year after the 
effective date of these reaulations, ini
tiate the detcnninations specified in 
§ 265.93( d )( 4 ); 

(3) Prepare and sub1nit a written 
report in accon.lancc \Vi th 
§ 265.93Cd)(5); 

C4> Continue to make the detern1ina
tions specified in § 265.93(d)(4) on a 
quarterly basis until final closure of 
the facility; and 

(5) Comply with the recordkeeping 
and reporting requiren1ents in 
§ 265.94(b). 

Ce) The ground-water monitoring re
quirements of this Subpart may be 
waived with respect to any surface im
poundment that Cl) Is used to neutral· 
ize wastes which are hazardous solely 
because they exhibit the corrosivity 
characteristic under § 261.22 of this 
chapter or are listed as hazardous 
wastes in Subpart D of Part 261 of this 
chapter only for this reason, and (2) 
contains no other hazardous wastes, if 
the owner or operator can demon
;;trate that there is no potential for 
migration of hazardous \vastes fronl. 
the impoundment. The demonstration 
must establish, based upon consider
ation of the characteristics of the 
wastes and the impoundment, that the 
corrosive wastes will be neutralized to 
the extent that they no longer meet 
the· corrosivity characteristic before 
they can n1igrate out of the hnpound
ment. The de1nonstration must be in 
writing and must be certified by a 
qualified professional. 

(45 PR 33232, May 19, 1930. as amended at 
4.7 FR 1255, Jan. 11, 19821 

!'i :!liI'>.~11 (:nnut1i·\>at1•r moniloring "}"ll-1i1. 

ta> 1\ kt"<Hll\d walt'r 11101tituring 
sysl1·111 1nu:;t Lt· (':tpablt' of yil'ldin~: 

ground-wall'r :;arnples !or analy:·d:; and 
lllll~il {'01\si.-.;t of: 

i I J l\ilonilol'lng \\'4:lls (al lt·ast Otl('! 
installf'd hydraulically upgradient CLe., 
in the direction of increasing static 
head) frotn lhe liinlt of the waste n1an
agc1nent ar('a. Their nu1nber, loca
tions, and depths 1nust be sufficient to 
yield ground-water sa1nples that are: 

( i) Represc:ntative of background 
ground-\vater quality in the uppermost 
aquifer near the facility; and 

<ii) Not a[fccted by the facility: and 
(2) Monitoring wells {at least three) 

installed hydraulically downgradient 
<i.e., in the direction of decreasing 
static head) at the limit of the waste 
mann.ge1nent area. Their number. loca
tions, and depths must ensure that 
they inunediately detect any statisti
cally significant amounts of hazardous 
waste or ha~ardous waste constituents 
that migrate from the \vaste manage
tnent area to the uppern1ost aquifer, 

Cb) Separate monitoring systen1s for 
each waste management component of 
a facility are not required provided 
that provisions for sampling upgra
dient and downgradient water quality 
will detect any discharge from the 
waste management area. 

(1) In the case of a facility consisting 
of only one surface in1pound1nent. 
landfill, or land treatment area, the 
\Vaste managen1ent area is described 
by the waste boundary Cperilneter). 

(2) In the case of a facility consisting 
of more than one surface impound· 
n1ent, landfill, or land treatment area, 

· the waste management area is de
scribed by an hnaginary boundary line 
which circumscribes the several waste 
management components. 

(c) All monitoring wells must be 
cased in a manner that maintains the 
integrity of the monitoring well bore 
hole. This casing must be screened or 
perforated, and packed with gravel or 
sand where necessary, to enable 
sample collection at depths where ap
propriate aquifer flow zones exist. The 
annular space Ci.e., the space between 
the bore hole and well casing) above 
t.he sampling depth must be sealed 
with a suitable material Ce.g., cement 
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g1·out or bt~nlonitt' slurry) to prevt:nt. 
conla1nination of sarnplcs and t.IH' 
M,round water. 

~ :!li5J)2 Sa1nplin~ aud analysis. 

<al ·rhe ownt~r or operator nu1:;L 
LJblain and analyze srunplcs fron1 lht: 
installed ground-wa.tt~r 1uonitoring 
syslt~tn. '!'he owner or operator 1nust 
develop and follow a ground-water 
sampling and analysis plan. He must 
keep this plan at the facility. The plan 
must include procedures and tech
niques for: 

< 1 > San1ple collection; 
(2) Sample preservation and ship-

1nent; 
(3) Analytical procedures; and 
<4> Chain of custody controJ. 

lCoinmeut: See '"Procedures Manual For 
Ground-water Monitoring At Solid Wa!ite 
Disposal Facililies," EPA-530/SW-611, 
August 1917 and "Methods for Cheroical 
Ann.lysis of Water and Wastes," EPA-600/4-
79-020, March 1979 for discussions of sam
pling and analysis procedures.] 

(b) The owner or operator must de
terinine the concentration or value of 
the following parameters in ground~ 
water samples in accordance with 
paragraphs Cc) and Cd) of this section: 

( 1) Paraineters characterizing the 
suitability of the ground water as a 
drinking water supply, as specified in 
Appendix III. 

(2) Parameters establishing ground-
water quality: 

Cil Chloride 
(ii) Iron 
<iii) Manganese 
(iv} Phenols 
{V) Sodium 
(vi) Sulfate 

[Comment· These parameters Ii.TC to be used 
as a basis for comparison in the event a 
ground-water quality assessment is required 
under § 265.93<d>J 

(3} Parameters used as indicators of 
ground·water contamination: 

<D pH 
(ii) Specific Conductance 
CHO Total Organic Carbon 
CivJ Total Organic Halogen 
(C)( 1 > For all monitoring wells, the 

o\vner or operator must establish ini
tial background concentrations or 
value:; of all parameters :;pecified in 
paragraph (b) of this section. He must 
do thi.s quarterly ror one year. 

Title 40-Protection of Envi~onrnent 

(2) For t'l\('h of thf· indicator pan11n· 
»t.cn; ~µ1~cifil'd in parn.(.!n1ph ( b H:o •>f 
this :;et:lion, at h•a:;t [our rcplkat.e 
1nea.<>un•n1ent"' must b•~ obtain<·d for 
pach };:unple and I.hi' initial baek
cround :irit hnH·t.ie n1e:in and variance 
nnrnt be det-ermi11t·d by pooling the 
replicate 1neasuren1ents for lhc rr.spcc
tivc parrunetcr concentrations or 
values in saruples obtained fro1n up
gradient wells during the first year. 

(d} After the first ~·car, all monitor· 
iug wells 1nu.st be sampled and the 
samples analyzed with the following 
frequencies: 

Cl) Samples collected to establish 
ground-water quality 1nust be obtained 
and analyzed for the parameters speci· 
fied in paragraph <b)(2) of this section 
at least annuaUy. 

(2) San1ples collected to indicate 
ground-waler contamination must be 
obtained and analyzed for the param
eters specified in paragraph (b)(3) of 
this section at least sen1i-annually. 

<e> Elevation of the ground-water 
surface at each monitoring well must 
be determined each tin1e a sample is 
obtained. 

§ 265.93 Pi·eparalion, e\•aluation, u.nd r-e
sponse. 

<a> Within one year after the effec
tive date of these regulations, the 
owner or operator must prepare an 
outline of a ground-water quality as
sessment program. The outline must 
describe a more coinprehensive 
ground-water monitoring program 
<than that described in §§ 265.91 and 
265.92} capable of determining: 

Cl) Whether hazardous waste or haz~ 
ardous waste constituents have en· 
tered the ground water; 

(2) The rate and extent of migration 
of hazardous waste or hazardous waste 
constituents in the ground water; and 

<3> The concentrations of hazardous 
waste or hazardous waste constituents 
in the ground water. 

Cb> For each indicator parameter 
specified in § 265.92<b)(3), the ov.rner 
or operator must calculate the arith
metic n1ean and variance, based on at 
least four replicate 1nea.surements on 
each sample, for each \Vcll n1onitored 
in accordance with § 265.92<d){2), and 
compare these results with its initial 
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haclq~n.Ht11d iu·itlunt'lk 1n1•:in. Thi' 
('Olllp:11"ison n1110>t l'OusidC'r ilHJi\·idunlly 
1•;tdi of tlH· wclJ:.; in the Jll(Hliloring 
svslt·iu. and 1n11st llS•' liH' Student":-; l· 
t;·:-;I al !he 0.111 It·v~·! of signilicanct· 
lst't' Ap1H·ndix IVl to dt•l('rn1ine "'talis
tica.lly signlficnnl incrrase:-; (and de" 
creases, in the l'ase of pH) over iniliai 
background. 

(c)(l) If the co1npnri::;on::; for the up· 
gradient well:; n1adc under parai:rnph 
(b) or this section show a significant 
increase <or pH decrease>. t.lH~ owner 
or operator inu::;t st1bn1it thi::; informa
tion in tLccordance with 
§ 285.94(a)(2Hiil. 

(2) If the co1nparisons for do1Dngra· 
dient wells made under paragraph <b> 
of this .section show a significant in· 
crease <or pH decrease), the owner or 
operator must. then immediately 
obtain additional ground-water san1-
ples from those downgradicnt wells 
where a significant difference was de
tected, split the sa1nples in two, and 
obtain analyses of all additional sam
ples to delE:rmine whether the signifi· 
cant difference was a result of labora
tory error. 

(d)(l) If the analyses performed 
under paragraph (c}(2) of this section 
confirm the significant increase (or pH 
decrease), the owner or operator must 
provide written notice to the Regional 
Adtninistrator-within seven days of 
the date of such confirmation-that 
the facility may be affecting ground· 
water quality. 

(2) Within 15 days arter the notifica~ 
tion under paragraph (d)( 1) of this 
section, the owner or operator must 
develop and submit to the Regional 
Administrator a specific plan, based on 
the outline requin!d under paragraph 
Ca) of this section and certified by a 
qualified geologist or geotcchnical en
gineer. for a ground-v.rater qualily as
sess1nent program at the facility. 

<3) The plan to be submitted under 
§ 265.90(d)(l) or Paragraph (d)(2) of 
this section must specify: 

(i) The number. location, and depth 
of wells: 

(ii) Sampling and analytical methods 
for those hazardous wastes or hazard
ous waste constituents in the facility; 

<HD Evaluation procedures, including 
any use of previously~gathered 
ground-water quality information; and 

Ovl A s<'ht•dul1' of i111pi1'n11·nl<t1ion. 
<·1> 1.'hP O\\n<•r or operator nn1:;t inl· 

plc1nent- I.ht• gnn.1nd"wall't" quality <ts" 

8P.ss111ent plan which .satbfit:.s tht· n·
qnire11H'nts of para~raph CdlC3J of this 
sect ion, a11d, at. a. mininnun, dct.cnnin(': 

li) rfht~ ralt' and eXtf'llt of 1nigration 
of the hazardous waste or hazardous 
waste constituents in the g1·ound 
wnt(~r; and 

Oi> The concentration:,; or the haz
ardous \\'aste or hazardous \Vaste con
stituents in the ground water. 

(5) The 0\\.-'ller or operator must 
n1ake his first. determination under 
Paragraph (d)(4) of this section as 
soon as technically feasible, and, 
within 15 days after that determina
tion, subtnit to the Regional Adminis
trator a written report containing an 
assessment of the ground-water qual
ity. 

(6) If the owner or operator deter· 
tnines, based on the results of the first 
detern1ination under paragraph (dJC4J 
of this section, that no hazardous 
waste or hazardous waste constituents 
froin the facility have entered the 
ground water, then he may reinstate 
the indicator evaluation program de· 
scribed in § 265.92 and paragraph Cb) 
of this section. If the owner or opera
tor reinstates the indicator evaluation 
program, he must so notify the Re
gional Administrator in the report 
submitted under paragraph (d)(5) of 
this section. 

<7) If the owner or operator deter
n1ines, based on the fir.st determina
tion under paragraph <d)(4) of this 
section, that hazardous waste or haz· 
ardous waste constituents front the fa
cility have entered the ground water, 
then he: 

(i) r-.Iust continue to make the deter
n1inations required under paragraph 
(d)(4) of this section on a quarterly 
basis until final closure of the facility, 
if the ground-water quality assessment 
plan was hnplementcd prior to final 
closure of the facility; or 

(ii) May cease to make the determi· 
nations required under paragraph 
Cd)(4) of this section, if the ground
v1ater quality assessment plan was im· 
Dlemented during the post-closure 
care period. 

(e) Notwithstanding any other provi
sion of this subpart, any ground-water 
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q11alily iL<;:-a·s:.;1nc11t to satisfy the n'
q11in·n11·11ts of § :!ti5.9J(d){4) which i:; 
ioitiah·d prior t.o final clo~;ure of th..-. 
Jaeilily rnusl bt• eo1npleled alld H'f)ort
cd iu accordance wil h § 265.93lC1H5). 

(f) Unless the gnn111d wallT h:; 1noni
tored to sali::;fy t.hc requiren1t>nt.s of 
§ 265.93(d)(4), at least ai1nua.lly the 
owner or ope1ator 1nust evaluate the 
data on ground-water surface eleva
tions obtained under § 265.92{e) to de
lenninc whether the requircrr1ent.s 
under § 265.91(a) for locating the n1.0ll
itoring wells continues to be salisfied. 
If the evaluation shows that 
§ 265.9l(a) is no longer satisfied, the 
owner or operator musl hnn1cdiately 
n1odify the nu1nUer, location, or depth 
of the 1nonitoring wells tu bring the 
ground-water monitoring system into 
compliance with this requirement. 

§ 265.9-t Rccordke('ping and reporting. 

(a) Unle8s the ground water is moni
tored to satisfy the requirements of 
§ 265.93(d)(4). the owner or operator 
must: 

c 1) u:eep records of the analyses re
quired in § 265.92(c) and (dl, the asso
ciated ground-water surface elevations 
required in § 265.92(e), and the evalua
tions required in § 265.93(b) through
out the acti\'e life of the facility, and, 
for disposal facilities, throughout the 
post-closure care period as well; and 

(2) Report the follo\ving ground
water monitoring infor111ation to the 
Regional Administrator: 

(i) During the first year v1hen initial 
background concentrations are being 
established for the facility: concentra
tions or values of the parameters 
listed in § 265.92Cb)(ll for each 
ground-water monitoring well within 
15 days after completing each quarter
ly analysis. The O\vner or operator 
must separately idf:ntify for each mon
itoring well any parameters whose 
concentration or value has been round 
to exceed the n1aximum conta1ninant 
levels listed in Appendix III. 

<ii) Annually: Concentrations or 
values of the p:i.rameters listed in 
§ 265.92<b><3> for each ground-water 
monitoring well, along with the re
quired evaluations for these param
eters uuder § 2G5.93(b). The owner or 
operator n1ust ~cparatcly idf:ntify any 
significant differences from initial 
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haekground fu1111d in tl11~ up~:radi1·11t 
\\'Plls, in accordant'.(' with 
§ 265.9:HcH1J. Dudng the acli\'i.' life of 
the facility, I.hi:> infonuation niust h(~ 
~;:1b,nitt«d 110 latt·r 1 han March 1 fol
lowiug each calentlnr yros. 

<iiil No later than March 1 followin~ 
each caleutlar year: H.esults of the 
evaluations of ground-water surface 
elevations under § 265.93Cf). and a de
scription of the response to that eval~ 
uation, where applicable. 

<bl If the ground \\.·a.te1· is 1nonitored 
to satisfy the requirc1ncnts of 
§ 265.93(d)(4), the o\vncr or operator 
must: · 

( 1) Keep records of the analyses and 
evaluations specified in the plan. 
which satisfies the requiren1ents of 
§ 265_93(d)(3), throughout the active 
life of the facility, and, for disposal fa
cilities, throughout the post-closure 
care period as well; and 

(2) Annually. until final closure of 
the facility, subrnit to the Regional 
Administrator a report containing the 
results of his or her ground-water 
quality assessment program which in
cludes, but is not lin1ited to, the calcu~ 
lated (or measured) rate of migration 
of hazardous waste or hazardous waste 
constituents in the ground water 
during the reporting period. This in
formation 1nust be :-;ulnnitted no later 
than March 1 following each calendar 
year. 

(45 FR 33232, lli!ay Hl, 1980, as amended at 
48 FR 3982, Jan. 28, 1983] 

Subpart G-Clos.ui'a cTJd Post~Clos;ure 

Sour.CE: 46 FR 2875, Jan. 12, 1981, unle.ss 
otherwise noted. 

§ 265.110 Applicability. 
Except as § 265.l providc,s otherwise: 
<al Sections 265.111 th.rough 265.115 

<which concern closure) apply to the 
O\Vners and operators of all hazardous 
wa:ste nianagernent facilities; and 

<b> Sections 265.117 through 265.120 
<which concern post-closure care) 
apply to the owner11 and operators of 
all hazardous waste disposal facilities. 

§ 265.111 Closure performance standnrd. 

The owner or operator must close 
his facility in a manner that: 
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Ca) J\.1inilnizt':; tht' net•d for furtht-r 
1naintP1u1nct'. and 

(b) Control.<;. 1ninilni:-".t~s or t>limi-
11ates, to tile <·xtcnt necessary to pro· 
t.ect !Ju1nan h'«lllh and 1 IH' t"nviron
n1L'll.t. post-clu~un• escape of luLll.ttrdous 
wast(>, hazardous wast(' constituPnLs, 
leachate, i:ontan1inat.ed rainfall, or 
waste deco1nposition products to the 
ground ot surface waters or to the at
mosphere. 

§ 265.112 Clo~urc plan; amendment of 
plan. 

Cal By May 19, 1981, tile owner or 
operator must have a written closure 
plan. He must keep a copy of the clo
sure plan and all revisions to the plan 
at the facility until closure is complet
ed and certified in accordance with 
§ 265.115. This plan must identify the 
steps necessary to completely or par
tially close the facility at any point 
during its intended operating life and 
to completely close the facility at the 
end of its intended operating life, The 
closure plan must include. n.t least: 

(1) A description of how and when 
the facility will be partially closed, if 
applicable, and finally closed. The de
scription must identify the maximurn 
extent of the operation which will be 
unclosed during the life of the facility, 
and how the requirements of 
§§ 265.111, 265.113, 265.114, and 
265.115 and the applicable closure re
quirements of §§ 265.197, 265.223, 
265.280, 265.310, 265.351, 265.381, and 
265.404 will be met; 

<2> An estimate of the maximum in
ventory of wastes in storage and in 
treatment at any tilne during the life 
of the facility; 

<3) A description of the steps needed 
to decontaminate facility equiprnent 
during closure; and 

(4) An estimate of the expected year 
of closure and a schedule for final clo
sure. The schedule must include, at a 
minimum, the total time required to 
close the facility and the time required 
for intervening closure activities which 
will allow tracking of the progress of 
closure. <For example, in the case of a 
landfill, estimates of the ttme required 
to treat and dispose of all waste inven
tory and of the thne required to place 
a final cover must be included.> 

(h) 'l'lit> ow11er or n1i1·rator n1ay 
anH'lHI his {'Josure plan at any ti1ne 
during lhl' al'tivP life of the facility. 
(1'hc actiVL' life of lhC' facility is I.hat 
pt·riod dtn·ing whicli wastes are peri
odically rcccn·ed.) 'l'he owner or opera.
tor n1ust an1end the plan whene\'er 
changes in operating plans or facility 
design affect the closure plan. or 
whenever there is a change in the ex
pected year of closure of the facility. 
The plan must be a.rnended within 60 
days of the changes. 

<c> The owner or operator must 
submit his closure plan to the Region
al Administrator at least 180 days 
before the d::-..te he expects to begin 
closure. The owner or operator must 
subn1it his closure plan to the Region
al Administrator no later than 15 days 
after: 

(1) Tern1ination of interiln status 
(except \Vhen a permit is issued to the 
facility simultaneously \\'ith termina
tion of interiln ::;tatus; or 

(2) Issuance of a judicial decree or 
compliance order under Section 3008 
of RCRA to cease receiving wastes or 
close. 

[Comment: The date when closure com· 
m~nces should be within 30 days after the 
date on which the owner or operator ex· 
pccts to recei\•e the final volu1ne of wa..stes.J 

Cd) The Regional Administrator will 
provide the owner or operator and the 
public, through a newspaper notice, 
the opportunity to submit written 
comments on the plan and request. 
modifications of the plan within 30 
days of the date of the notice. He will 
also, in response to a request or at his 
own discretion, hold a public hearing 
\Vhenever such a hearing might clarify 
one or more issues concerning a clo
sure plan. The Regional Administrator 
will give public notice of the hearing 
at least 30 days before it occurs. 

· <Public notice of the hearing may be 
given at the same time as notice of the 
opportunity for the public to submit 
written comments, and the two notices 
may be combined.> The Regional Ad
ministrator will approve, modify, or 
disapprove the plan v;ithin 90 days of 
its receipt. If the Regional Administra
tor does not approve the plan, the 
owner or operator must modify the 
plan or subrnit a new plan for approval 
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within 30 days. 'fhc H.l'gioual Adrnini.s
trator will approve or n1odify this plan 
in writing within 60 days. If the H.e
gional Adn1inislnltor n1odifies the 
plan. this rnodificd plan bccon1es the 
approvt!d closure plan. The H.cgional 
Adn1.inislrator·s decision n1nst a..sure 
that the approved closure plan is con
sistent with § § 265.111. 265.113, 
265.114. and 265.115 and the applico.
blc requirements of §§ 265.19'1, 
265.228, 265.280, 265.310, 265.351, 
265.381 and 265.404. A copy of this 
n1odified plan 1nust be mailed to the 
owner or operator. If the owner or op
e1·ator plans to begin closure before 
Noven1ber 19, 1981 he must subn1it the 
closure plan by May 19, 1981. 

§ 265.113 Closure; time allowed for elo
sure. 

<a) Within 90 days after receiving 
the final volume of hazardous wastes, 
or 90 days after approval of the clo
sure plan. if that is later, the owner or 
operator must treat, remove from the 
site, or dispose of on-site all hazardous 
v1astes in accordance with the ap
proved closure plan. The Regional Ad
ministrator n1ay approve a longer 
period using the procedures under 
§ 265.112(d) if the owner or operator 
demonstrates that: 

'(l)(i) The activities required to 
comply \Vith this paragraph will, of ne
cessity, take him longer than 90 days 
to complete; or 

(ii}(Al The facility has the capacity 
to receive additional wastes; 

<Bl There is a reasonable likelihood 
that a person other than the owner or 
operator will recommence operation of 
the site; and 

<C> Closure of the facility would be 
inco1npatible with continued operation 
of the site; and 

(2) He has taken and will continue to 
take all steps to prevent threats to 
human health and the environment. 

(b) The owner or operator must com
plete closure activities in accordance 
with the approved closure plan and 
within 180 days after receiving the 
final volume of wastes or 180 days 
after approval of the closure plan, if 
that is later. The Regional Adminis
trator may approve a longer closure 
period using the procedures under 
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§ 265.112(c) if th<~ ow111~r or OIH'rator 
dctnon:.I rn.tc!; I hal: 

(l)(i) 'l'he closure activities will, of 
nect!ssit.y, lake hhn longer than 180 
days to co1nplctc; or 

(iiHAJ The facility ha.s the capacity 
to receive additional waste; 

<B) There is a reasonable likelihood 
that a person other than the owner or 
operator will recomn1cnce operation of 
the site; 

<C> Closure of the facility would be 
incompatible with continutd operation 
of the site; and 

(2) lie has taken and will continue to 
take all steps to prevent threats to 
hu1nan health and the environn1ent 
from the unclosed but inactive facility. 

[Co11unent: Under paragraphs (a)(ll(ii) and 
<b){l)(ii), of this section, if operation of the 
facility is recmnn1enced, the Regional Ad
lninistrator may defer con1pletion of closure 
activities until the new operation is tenni
nated} 

§ 265.114 Dispodl ur decontamination of 
equipment. 

\Vhen closure is completed, all facili· 
ty equipment and structures must 
have been properly disposed of, or de
contaminated by removing all hazard
ous waste and residues. 

§ 265.115 Certification of closu1·e. 

When closure is completed, the 
O\Vner or operator must submit to the 
Regional Administrator certification 
both by the owner or operator and by 
an independent registered professional 
engineer that the facility has been 
closed in accordance with the specifi
cations in the approved closure plan. 

§ 265.116 [Ue!!erved) 

§ 265.117 Post-closure care and uBe of 
property. 

(a) Post-closure care must continue 
for 30 years after the date of complet
ing closure and 1nust consist of at least 
the following: 

Cl) Ground-water monitoring and re· 
porting in accordance with the re
quirements of Subpart F, and 

(2) Maintenance of monitoring and 
waste containment systems as speci
fied in §§ 265.91, 265.223, 265.228, 
265.280, and 265.310, \Vhere applicable. 
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{ lJ J 1.'IH' Il1~1donal Aduiinist rn t'or 01:1 y 
n•qtlirt' conti11ualion of any of' th1· st•· 
curit.y n:·quin~nu·nt.s of § :~65.14 for ;-5() 

ypars after the dah· elo~;ure has h<'Ptl 
co1npletcd wht~n: 

( 1) Wast('~ n1ay n•u1ain expOS\~d afll·1· 
con1plet.ion of do:;ure: or 

C2) Acct':::s by the public or do1nestic 
livestock n1ay pose a hazard lo hu1nan 
health. 
In extending any of these require
ments the Regional Atiininblrator \Vill 
use the procedures.of§ 2G5.118(c). 

Cc) Post-closure use of property on 
or in whh:h ha~ardous wast.es remain 
after closure must never be allo\ved to 
disturb t11e integrity of the final c0ver, 
liner(s), or any other components of 
any containment system, or the func
tion of the facility's monitoring sys
tems, unless the owner or operator can 
den1onstrate to the Regional Adminis
trator, either in the post-closure plan 
or by petition, through the procedures 
in § 265.118(c) or (f). as appropriate, 
that the disturbance: 

( 1) Is necessary to the proposed use 
of the property. and will not increase 
the potential hazard to hun1an health 
or the environment; or 

<2> Is necessary to reduce a threat to 
human health or the environment. 

(d) All post-closure care activities 
must be performed in accordance with 
the provisions of the approved post
closure plan as specified in§ 265.118. 

§ 265.118 Post-closure plan; amendment of 
plan. 

<a> By May 19, 1981, the owner or 
operator of a disposal facility must 
have a written post-closure plan. He 
must keep a copy of the post-closure 
plan and all revisions to the plan at 
the facility until the post-closure care 
period begins. The post-closure plnn 
must identify the activities which will 
be carried on after closure and the fre
quency of these activities, and include 
at least: 

{1) A description of the planned 
ground-water monitoring activities 
and frequencies at which they will be 
perforn1ed to comply with Subpart F 
during the post-closure period; 

(2) A description of the planned 
maintenance activities and frequencies 
at \Vhich they \Vill be performed, to 
ensure: 

\D 'flu~ intci..:rit.y of till' ('ap ~UHi linal 
CO\Tr or otl1vr cuntainnu'nt sl t lt<'I u1T.'> 
a~; :;pL'cified in §~ 2tl5.22;~, :U.iS.228, 
26fi.280, and ~ll5.:ll0, wht're applicable:' 
and 

(ii) 'l'he function of the facilily 1non
itoring equipnu::nl as specified in 
§ 265.91; and 

(3) The na1ne. address, and phone 
nuinber of ti te Person or office to con
tact about the disposal facility during 
the post-closure care period. This 
person or office must keep an updated 
Post-closure plan during: the post-clo
sure care period. 

(b) The owner or operator may 
amend his post-closure plan at any 
time during the active life of the dis
posal facility_ The owner or operator 
must amend his plan any ti1ne changes 
in operating plans or facility desi~n. or 
evenls which oceur during the active 
life of the facility, affect his post-clo
sure plan, The plan must be amended 
within 60 days after the changes or 
events occur. 

(c) The owner or operator of a dis
posal facility must submit his post-clo
sure plan to the Regional Administra
tor at least 180 days before the date 
he expects to begin closure. The date 
when he •·expects to begin closure" 
should be inanediately after the date 
on which he expects to receive the 
final volun1e of wastes. The owner or 
operator n1ust .sub1nit his closure plan 
to the Regional Administrator no later 
than 15 days after: 

( l) Termination of interim status 
(except when a permit is issued to the 
facility .simultaneously with termina
tion of interim status); or 

(2) issuance of a judicial decree or 
compliance order under Section 3008 
of RCRA to cease receiving wastes or 
close. 

[Co1nment: The date when closure com
nHonces shuuhl be within 30 days after the 
d1tc on which the owner or operator ex
JJects to re-ceive the final vohune of wastes.) 

Cd) The Regional Adn1inistrator will 
provide the ov.:ner or operator and the 
public through a newspaper notice the 
opportunity to submit written com
ments on the plan and request modifi
cations of the plan including modifica
tion of the 30 year post-closure period 
required in§ 265.117 within 30 days of 
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the datt• or UH~ notice. Iii> inay al.<;u, in 
n~:;ponst: I.<' a n·qut'sl. or at his own dis
<TeLion, hold a µuUhc ht~:iring wheu-
1•ver a hcarinn might ehtrify one or 
1non~ issut':> co11C('ITiint{ the post.-clo
:;ure plan. 'fhe ltegional Ad1ninblrator 
will give the public notice of lhe hear
ing at least 30 days before it occurs. 
<Public notice of the hearing 1nay be 
given at the sa1ne ti1ne as notice of the 
opportunity for written public com
ments, and the two notices may be 
combined.} The Regional Administra
tor will approve, modify, or disapprove 
the plan within no days of its receipt. 
If the Regional Administrator does 
not approve the plan, the owner or op
erator tnust modify the plan or subrnit 
a new plan for approval within 30 
days. The Regional Administrator will 
approve or modify this plan in writing 
within 60 days. If the Regional Ad.min· 
i.Strator modifies the plan, this inodi
fied plan becomes the approved post
closure plan. The Regional Adminis
trator must base his decision upon the 
criteria required of petitions under 
paragraph (fHi)Ci> of this section. A 
copy of this modified plan must be 
mailed to the owner or operator. If an 
owner or operator plans to begin clo
sure before November 19, 1981, he 
must submit the post-closure plan by 
May 19, 1981. 

(el The owner or operator may 
amend his post-closure plan during 
the post-closure care period. The 
owner or operator must amend his 
plan any time changes in monitoring 
or maintenance plans or events which 
occur during the post-closure care 
period affect the post-closure plan. 
The owner or operator must petition 
the Regional Administrator within 60 
days of the changes or events, under 
the procedures of paragraph <f> of this 
section, to allow the plan to be modi
fied. 

<fl The post-closure plan <or period) 
rnay be modified during the post-clo
sure care period or at the end of the 
post-closure care period in either of 
the following two ways: 

< 1 > The owner or operator or any 
member of the public may petition the 
H.egional Administrator to extend or 
reduce the post-closure care period 
based on cause, or alter the require-

Title 40-Protection of Environment 

nienls of tlH~ post-dosun~ care period 
ba.-;cd on cau.-;e. 

CD The pelilio11 n1ust. include evi
dence dcrnonslrating that.: 

(Al 'rhe s{·cun• natun• of the f;\eilit.y 
makes Lhe posl-closurc care 
require1ncnHs> unnecessary or sup
ports reduc.tion of the post-closure 
ca.re period specified in the current 
post-closure plan Ce.g., leachate or 
groundwater monitoring results, char
acteristics of the waste, application of 
advanced technology, or alternative 
disposal. treatment. or re-use tech
niques indicate that the facility is 
secure>. or 

CB> The requested extension in the 
post-closure care period or alteration 
of post-closure care requirements is 
necessary to prevent threats to human 
health and the cnviron1nent. 

(ii> These petitions will be consid
ered by the Regional Administrator 
only when they present new and rele
vant information not previously con
sidered by the Regional Adn1inistra
tor. Whenever the Regional Adminis
trator is considering a petition, he will 
provide the owner or operator and the 
public, through a ne\"li·spaper notice, 
the opportunity to submit written 
con1rnents within 30 days of the date 
of the notice. He will also, in response 
to a request or at his own discretion, 
hold a public hearing whenever a 
hearing might clarify one or more 
issues concerning the post-closure 
plan. The Regional Administrator will 
give the public notice of the hearing at 
least 30 days before it occurs. <Public 
notice of the hearing may be given at 
the same time as notice of the oppor
tunity for written public comments, 
and the two notices may be combined.) 
After considering the comments, he 
will issue a final determination, based 
upon the criteria set forth in para· 
graph (f)(ll of this section. 

(iii) If the Regional Administrator 
denies the petition, he will send the 
petitioner a brief written response 
giving a reason for the denial. 

(2) The Regional Administrator may 
tentatively decide to modify the post
closure plan if he dcen1s it necessary 
to prevent threats to human health 
and the environment. lie n1ay propose 
to extend or reduce the post-closure 
care period based on cause or alter the 
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l'l'l}Uin_'/llCnts O[ tht• post-do:-;ttrt: ("art' 
pPriod hus1'd ''n l'aust'. 

li) 'I'ht' H.1·1do11al Adndnb>trnt(lr will 
prnvide t.IH' owttt:r or operator nnll I iH' 
afft•clt'd public, t.hrou~:h n tH'\v:.;papt>r 
notice, uu~ opj)ortunity to sub1nit writ
ten corn1ncnts within 30 days of th(' 
dale of the notice and the opportunity 
for a public h('aring as in subpara
graph Ca)(l)(ii) of this section. After 
considering the comn1cnts, he will 
issue a final detennination. 

<ii> The Regional Adn1inistrator will 
base his final determination upon the 
san1e criteria as n~quired for petitions 
under para~raph CfHl)(i) of this sec
tion. 

IC01111nent: A nlodification of the post-clo
sure plan may include where appropriate 
the ten1porary :,uspension rather than pcr
n1ancnt deletion of oue or more po.st-closure 
care requircmenls. At the end of the speci
fied period of sm;pcnsion. the Regional Ad
ministrator would then determine whether 
the requirement<s> should be permanently 
discontinued or reinstated to preYent 
threats to hutnan health and the environ
ment.] 

§ 265.119 Notice to local land authority. 

Within 90 days after closure is com
pleted, the owner or operator of a dis
posal facility must submit to the local 
land authority and to the Regional 
Administrator a survey plat indicating 
the location and din1ensions of landfill 
cells or other disposal areas with re
spect to permanently surveyed bench-
1narks. This plat must be prepared and 
certified by a professional land survey
or. The plat filed wit.h the local land 
authority rnust contain a note, promi
nently displayed, which states the 
owner's or operator's obligation to re
strict disturbance of the site as speci
fied in § 265.117<c>. In addition, the 
owner or operator n1ust submit to th..: 
Regional Administrator and to the 
local land authority a record of the 
type, location, and quantity of hazard
ous wastes disposed of within each cell 
or area of the facility. The owner or 
operator must identify the type, loca
tion, and quantity of hazardous \Vastes 
disposed of within each cell or area of 
the facility. For wastes disposed of 
before these regulations were promul
gated, the 0\1.:ner or operator must 
identify the type, location, and quanti
ty of the wastes to the best of his 

k':ov, ll·dg1• and in al'i:Ordanc·1· \dth any 
n·<'Ords l11· has ki'pl. 

Ii :!fi:i.t:!n ~11tit·1• in dl•t•d to 11rupl'rlJ. 

'l'IH' own1•r of the propl'rly on whk!l 
a. dispn::::iJ f:tdlily is localt•d lllU1-il 
record. in acrordance with State law, a 
notu.Uon on the deed to the facility 
property-or on some other instru-
1ne:nt \Vhlch is nonnally exan1ined 
during title search-that. will in perpe
tuity notify any potential purchaser of 
tile property that: (a) the land has 
bt>en used to inanage hazardous waste, 
and (b) its use is restricted under 
§ 265.117Cc). 

Subpart H-Financial Requirements 

SOURCE: 47 FR 15064, Apr. 'I, 1962. unless 
otherwise noted. 

§ 265.1.tO Applil'ahility. 

(a) The requirements of §§ 265.142, 
265.143, and 265.147 through 265.151 
apply to owners and operators of all 
hazardous waste facilities. except a.s 
provided otherwise in this section or in 
§ 265.1. 

(b) The requirements of §§ 265.144, 
265.145, and 265.146 apply only to 
owners and operators of disposal facili
ties. 

(c) States and the Federal govern
n1ent are exempt fron1 the require
n1ents of this subpart. 

§ 265.1.fl Definitions of terms as used in 
this subpart. 

(a) "Closure plan" means the plan 
for closure prepared in accordance 
with the requirements of § 265.112. 

Cbl "Current closure cost estimate" 
ineans the most recent of the esti
mates prepared in accordance with 
§ 265.142 <a>. (b), and (c). 

(c) "Current post-closure cost esti
mate" means the most recent of the 
estin1ates prepared in accordance with 
§ 265.144 Ca). (bl, and Cc). 

(d) "Parent corporation" means a 
corporation \Vhich directly owns at 
least 50 percent of the voting stock of 
the corporation which is the facility 
owner or operator; the latter corpora
tion is deemed a "subsidiary" of the 
parent corporation. 
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<c> ·'Pusl.·clo:;un• µla.11" 1nt'ans Uu• 
plan for post.-cio~nir1' care pn•parcd in 
accorda11cc with t.lll! requin·1nPnts of 
§§ 265.117 through 2(i5.120. 

<f> The followinc Lerrns are l1:..;l'J in 
the specifications for the financial 
l('st.s for closure, post-closure care, aud 
liability coverage. The definitions are 
intended to assist in the understand
ing of these rt~gulation.s and are not in
tended to lirnit the 1nea1iings of terms 
in a way that conflicts with generally 
accepted accounting practices. 

·'Asscls" n1cu.ns all existing and all 
probable future economic benefits ob
tained or controlled by a particular 
entity. 

"Current assets" n1euns cm;h or 
other assets or resources com1nonly 
identified as those which are reason
ably expected to be realized in cash or 
sold or consumed during the normal 
operating cycle of the business. 

"Current liabilities" means obliga
tions whose liquidation is reasonably 
expected to require the use of existing 
resources properly clas::;ifiable as cur
rent assets or the creation of other 
current liabilities. 

"Independently audited' refers to an 
audit performed by an independent 
certified public accountant in accord
ance with generally accepted auditing 
standards. 

"Liabilities" means probable future 
sacrifices of economic benefits arising 
from present obligations to transfer 
assets or provide services to other enti
ties in the future as a result of past 
transactions or events. 

"Net working capital" means current 
assets minus current liabilities. 

"Net worth" means total assets 
minus total liabilities and is equivalent 
to owner's equity. 

"Tangible net worth" means the tan
gible assets that remain after deduct
ing liabilities; such assets would not in
clude intangibles such as goodwill and 
rights to patents or royalties. 

Cg) In the liability insurance require-
1nents the terms "bodily injury" and 
"property damage" shall have the 
meanings given these terms by appli
cable State law. Ilowever, these terms 
do not include those liabilities which, 
consistent \Vith standard industry 
practice, are excluded from coverage 
in liability policies for bodily injury 

Tille 40-Protection of Environment 

and lll"OJ)crty da1naf..\t'. '!'hp t\g1'11(·y in
h~nds lhc llll'allill~li uf othl'r t('l'IHS 
used in lhe linbility iusurance r('qllin•-
1ncnls to ht.' consislt·nt with their 
conunon n11~anings within th•~ insur
ance industry. The dt~finit.ions given 
Uelow of st~veral of the t.ern1s an~ in
tended to assist in the understanding 
of these regulations a1HI arc not in
tended to limit their 1neanings in a 
way that confJicts with general insur~ 
ance industry usage. 

"Accidental occurrence" means an 
accident, including continuous or re
peated exposure to conditions, which 
results in bodily injury or property 
damage neither expected nor intended 
from the standpoint of the insured. 

"Legal defense costs" n1eans any ex4 

penses that an insurer incurs in de
f ending against claims of third parties 
brought under the terms and condi
tions of an insurance policy. 

"Nonsudden accidental occurrence" 
means an occurrence which takes 
place over time and involves continu
ous or repeated exposure. 

"Sudden accidental occurrence" 
means an occurrence which is not con
tinuous or repeated in nature. 

f4'1 FR 16558. Apr. 16, 19821 

§ 265.142 Cost estimate ror closure. 
<a> On May 19, 1981, the owner or 

operator must prepare a written esti
mate, in current dollars, of the cost of 
closing the facility in ·accordance \Yith 
the closure plan as specified In 
§ 265.112. The closure cost estimate 
must equal the cost of closure at the 
point in the facility's operating life 
when the extent and manner of its OP· 
cration would make closure the most 
expensive, as indicated by its closure 
plan. 

(b) The owner or operator must 
adjust the closure cost estimate for in· 
flation within 30 days after each annl· 
versary of the date on which the first 
closure cost estimate was prepared. 
The adjustment must be made as spec
ified in paragraphs Cb)(i) and <bHiD of 
this section, using an inflation factor 
derived from the annual Implicit Price 
Deflator for Gross National Product 
as published by the U.S. Department 
of Commerce in its Survey of Current 
Business. The inflation factor is the 
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result of di\"idi111~ 1111' latt'.S\ !HiblislH·d 
annual l)t>flator by tht' [)1·fl:1l11r for 
I.Iii' PI"l'\"ious Yl'i1.L 

(i) 'I'hc fir:-;t :H.Jjuslinent is n1adt~ by 
multiulying lht' dosun· cost t'::;ti111atP 
by the inflation fact.or. 'l'ht' n·sult is 
I.he adjusted closure co.st. eslitnate. 

(ii) SubscQU('llt adjustn1ents are 
n1ade by 1nultiplying the latt•st adjust
ed closure cost c::;t in1at.e by the latPsl 
inflation factor. 

Cc) The owner or operator must 
revise the closure cost estin1ate when
ever a change in the closure plan in
creases the co:;t. of closure. The revised 
closure cost esthnate n1ust be adjusted 
for inflation as specified in 
§ 265.142(b). 

(d) The owner or operator must keep 
the following at the facility during the 
operating life of the facility: The 
latest closure cost estimate prepared 
in accordance with §§ 265.142· <a) and 
(c) and, when this estimate has been 
adjusted in accordance with 
§ 265.142(b), the latest adjusted clo
sure cost estimate. 

§ 265.143 :Financial assurance for closure. 

By the effective date of these regula
tions, an owner or operator of each fa
cility must. establish financial assur
ance for closure of the facility. He 
must choose from the options as speci
fied in paragraphs Ca) through Ce) of 
this section. 

<a) Closure trust fund. (1) An owner 
or operator may satisfy the require
ments of this section by establishing a 
closure trust fund \Vhich confonns to 
the requirements of this Paragraph 
and submitting an originally signed 
duplicate of the trust agreement to 
the Regional Administrator. ~'he 
trustee must be an entity which has 
the authority to act as a trustee and 
whose trust operations are regulated 
and examined by a Federal or State 
agency. 

(2) 'l'he wording of the trust agree
ment must be identical to the wording 
specified in § 264.15I<a><l>. and the 
trust agreement must be accompanied 
by a formal certification of ackno\vl
edgmcnt <fot example, see 
§ 264.151(a)C2)). Schedule A of the 
trust agreernent must be updated 
\vithin 60 days after a change in the 

an1ount. of th\' t:l11Tt'll1 closure C"OS\ es· 
thnatr co\'1'J"t'd by UH~ agn't·111e11t. 

(3) l'ayn1t'11t.s iuto lht~ LrusL fund 
1nust bt· 111ade annually by th1' ownf'r 
or op\•1·ator O\"('r tht' 20 yrars begin
ning with the t•ffectivc date of lhes•~ 
regulations or over the re1naining- op
erating life of the facility as estitnated 
in the clostire plan, whichever period 
is shorter; this period is hereafter re
ferred to as. the .. pay-in period."" ~'he 
payments into the closure trust fund 
must be made as follows: 

CD The first payment nurnt be made 
by the effective date of these regula
tions, except as. provided in paragraph 
CaH5) of this section. The first pay
ment must be at least equal to the cur
rent closure cost estimate, except as 
provided in § 265.143(f), divided by the 
number of years in the pay-in period. 

OD Subsequent payments must be 
made no later than 30 days after each 
anniversary date of the first payment. 
The amount of each subsequent pay
ment must be determined by this for
mula: 

CE~CV 

Next payment"" 
y 

where CE is the current closure cost 
estimate. CV is the current value of 
the trust fund, and Y is the number of 
years remaining in the pay-in period. 

(4) The owner or operator may accel4 

erate payments into the trust fund or 
he may deposit the full amount of the 
current closure cost estimate at the 
time the fund is established. llowever, 
he must maintain the value of the 
fund at no less than the value that the 
fund \Vould have if annual payments 
were made as specified in paragraph 
Ca)(3) of this section. 

(5) If the owner or operator estab
lishes a closure trust fund after having 
used one or more alternate mecha
nisms specified in this section, his first 
payment must be in at least the 
amount that the fund would contain If 
the trust fund were established initial~ 
Iy and annual payments made as speci
fied in paragraph Ca)(3) of this section. 

(6) After the pay-in period is com~ 
pleted, whenever the current closure 
cost estimate changes, the owner or 

517 



i'' ' Ii 
1·' 

I 

i1 

~ 265.143 

opcnltor uiust. corn pare I ht• 11cw e.sli
rnat P wilh tht' lruslcc'.s 1nost rct~cnt 
annual valual.ion of the I.rust fund. II 
the value of Uu~ tund i:; lc.s;; than the 
an1ounl of l he Ul'W e~;tiluate, lht~ 
owner or u})('ralor. witlllll GO days 
after the change in the cost cslinrn.tc, 
n1ust cith~:- deposit an a1nount into 
tht~ fund so that it::; value after this de
posit al lea.st equals the a1nount of the 
current closure cost estimate, or 
obtain otht!r financial assurance as 
specified in this section to cover the 
difference. 

<7> If the value of the trust fund is 
greater than the total arnount of the 
current closure cosl estilnate, tht! 
owner or operator u1ay suh1nit a writ
ten request to the Regional Adn1inis
trator for release of the amount in 
exc1.:ss of the current closure cost e.:;ti
mate. 

CB) If an owner or opl:rator substi
tutes other financial assurance as 
specified in thh; section for all or part 
of the trust fund, he may sub1nit a 
written request to the Regional Ad
ministrator for release of the an";ount 
in excess of the current closure cost 
estimate covered by the trust fund. 

(9) Within 60 days after receiving a 
request from the owner or operator 
for release of funds as specified in 
paragraph (a} (7) or (8) of this section, 
the Regional Administrator will in
struct the trustee to release to the 
owner or operator sue h funds as the 
Regional Administrator specifies in 
writing. 

< 10) After beginning final closure. an 
owner or operator or any other person 
authorized to perform closure may re
quest rciraburse1nent for closure ex
penditures by submitting iletnized bills 
to the Regional Adnlinistrator. 'i}/ithin 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will determine \Vhether the closure ex
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he Vtill instruct the trustee Lo 
1na.ke reimbursement in such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin
istrator has reason Lo believe that the 
cost of closure will be significantly 
greater than the value of the trust 
fund, he may withhold reimbursement 
of such a1nounls as he dcenlS prudent 

Title 40-Protection of E11vironn1ent 

until Ju~ del.cnuine::;, iu Hl'l'OniancP 
wilh § 265.14:-i<h), that the OWIJPr or 
opPralor hi Ill) lon~er rr4uin:d Io nin.in 
lain financial a.ssurauce fl;r clo:.ure. 

(ll> 'rile H.c~ional Adrninislrator will 
agrt!l! to tcrminatiu11 uf the trust 
when: 

0) An owner or openti.or :.;ullst.itutes 
alternate financial as5ur:u1ce x; speci
fied in this section; or 

Oil The Regional Achninistrator re
leases the owner or operator frotn the 
requirements of this section in accord
ance with§ 265.143<hl. 

(b) Surety bond guaranteeing pay
utent into a closure tro:;l fund. (\)An 
O\\'ner or operator may satisfy the re
quirements of this section by obtain
ing a surety bond which conforms to 
the requirements of this paragraph 
and submitting the bond to the· Re
gional Administrator. The surety com
pany issuing the bond n1ust, at a mini-
1num, be among those listed as accept
able sureties on Federal bonds in Cir
cular 570 of the U.S. Depart1nent of 
the Treasury. 

(2) The wording of the surety bond 
must be identical to the \VOrding speci
fied in§ 264.151Cb). 

C3) The O\Vner or operator who uses 
a surety bond to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
tcrrr.s of the bond, all payments made 
thereunder will be deposited by the 
surety directly into the standby trust 
fund in accordance with instructions 
from the Regional Administrator. This 
standby trust fund must meet the re· 
quirements specified in § 265.l43(a), 
except that: 

(i) An originally signed duplicate of 
the trust agreement must be submit· 
ied to the Regional Administrator 
with the surety bond; and 

(ii) Until the standby trust fund is 
funded pursuant to the requirements 
of this section, the following are not 
required by these regulations: 

(A) Payments into the trust fund as 
specified In § 265.l43Ca>; 

<B> Updating of Schedule A of the 
trust agreement <see § 264.15l(a)) to 
show current closure cost esthnates; 

<Cl Annual valuations as required by 
the trust agreement; and 

(0) Notices of nonpayment as n~
quircd by the tru:;t agreement. 
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l4) 'fh1· bond 1n11st 1:uarant<•1· thnt 
l-hc ow1u.:r or opt·rat.or will: 

(i) l"un<l llu• ::;ta11dby trust fund in 
an anulLlnt equal t-o tlH' p1•nal ;;uni of 
thl' bond before tiH:' hl·gil1uing of final 
clo:~urc of the facility; or 

(ji) [•'und the sta11dby trust fuud in 
an ainount equal lo th1' µenal surn 
wilhin 15 days after a11 order to begin 
closure is issued by the Regional Ad
n1inistrator or a U.S. district court or 
other court of eo1npetent. jurisdiction; 
or 

(iii) Provide alternate financial as
surance as specified in this section. 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the ownel- or operator and the 
Regional Administrator of a notice of 
can~ellation of the bond from the 
surety. 

C5) Under the tenns of the bond, the 
surety will become liable on the bond 
obligation when the owner or operator 
fails to perforn1 as guaranteed by the 
bond. 

(6) The penal sum of the bond must 
be in an amount at lea.<;t equal to the 
current closure cost estimate, except 
as provided in § 265.143(f)_ · 

(7) Whenever the cu1-rent closure 
co::ot estimate increases to an amount 
greater than the penal sum, the O\Vner 
or operator, within 60 days after the 
increase, n1ust. either cause the penal 
sum to be increased to an amount at 
least equal to the current closure cost 
estimate and submit evidence of such 
increase to the Regional Administra
tor, or obtain other financial assur
ance as specified in this section to 
cover the increase. Whenever the cur
rent closure cost estimate decreases, 
the penal sum may be reduced to the 
amount of the current closure cost es
timate following written approval by 
the Regional Administrator. 

(8) Under the terms of the bond. the 
surety may eancel the bond by sending 
notice of cancellation by certified mall 
to the owner or operator and to the 
Regional Administrator. Cancellation 
n1ay not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

{\)). 'r'il1' ow1it~r or oiH•rn.tur n1ay 
ca1H·t~l tiH' l10lH.l if t.he HL•i.rional Ad-
1ninblralor ha;; gi\'en prior writtL'll 
con:;~nt l.Ja:·wd on his rt'ccipt of evi· 
dt'n•'~' or altt~rnatc finaucial as:-;urancP 
a:-; spt·cifled in this section. 

(c) Clo:;ure letter of credit. (1) An 
owu(·r or oµerat.or n1ay sa I isfy the re. 
quiretnents of thi::> section by obtain
ing an irrevocable sLandby letter of 
credit which confonns to the require
ments of this Daragraph and submit
ting the letter to t.he Regional Admin
istrator. The is.suing institution must 
be an entity which has the authority 
to issue l~ttcrs of credit and \Vhose 
letter-of-cretlit opl·rations are 1-cgulat
ed and exa1nined by a F'ederal or Statt' 
agency. 

<2) The wording of the letter of 
credit must be identical t.o the wording 
specified in § 264.15l(d). 

(3) An owner or operator who uses a 
letter of credit to satisfy the require
ments of this section 1nust also estab
lish a standby trust fund. Under the 
terms of the letter of credit, all 
runounts paid pursuant to a draft by 
the Regional Ad1ninistrator \Vill be de
posited by the issuing institution di
rectly into the standby trust fund in 
accordance with instructions from the 
Regional Administrator. This standby 
trust fund must meet the require
ments of the trust fund specified in 
§ 265.143(a), except that: 

CO An originally signed duplicate of 
the trust agreement must be submit
ted to the Regional Administrator 
with the letttr of credit; and 

(ii) U11lcss the standby trust fund ls 
funded pursuant to th::! requirements 
of this section, the following are not 
required by these regulations: 

<A> Payments into the trust fund M 
specified in§ 265.143Ca); 

CB) Updating of Schedule A of the 
trust agreement (see § 264.15l(a}) to 
show current closure cost estilnates; 

(C) Annual valuations as required by 
the tru::;t agreen1ent; and 

(D) Notices of nonpayment as re
quired by the trust agreen1ent. 

(4) The letter of credit n1ust be ac
companied by a letter from the owner 
or operator referring to the letter of 
credit by number, issuing institution, 
and date, and providing the following 
information: t.he EPA Identification 
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N111nLH•1·. 1La11H'. and addn·ss or lht~ fa
c1liLy, <UHi llH' lUHO\llll nf ftUHls as 
~;urcd for clo~Urt• of I h« facility by t 111· 
letter of cn:·dil. 

(5) 'fhe lellt·r of credit uni.st be irrev· 
ucable and i~;ued for a JH:riod of al 
lt~a::;l 1 year. Thi~ lcl.t('r of creclit 1n11st 
provide that I.he ~~xpiration du.te will 
be autonuttically extended for a period 
of at least 1 year unless, at least 120 
days before the current expiration 
date, the issuing institution notifies 
both the owner or operator and the 
Regional Adn1inistrator by certified 
1nail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Regional 
Adn1inistrator have received the 
notice, as evidenced by the return re
ceipts. 

(6) The letter of credit must be 
issued in an amount at least equal to 
the current closure cost estimate, 
except as provided in§ 265.143Cf). 

(7} Whenever the current closure 
cost estimate increases to an amount 
greater than the amount of the credit, 
the owner or operator. within 60 days 
after the increase, must either cause 
the amount of the credit to be in
creased so that it at least equals the 
current closure cost estimate and 
submit evidence of such increase to 
the Regional Administrator, or obtain 
other financial assurance as specified 
in this section to cover the increase. 
Whenever the current closure cost es
timate decreases, the amount of the 
credit may be reduced to the amount 
of the current closure cost estimate 
following written approval by the Re
gional Administrator. 

(8) Following a determination pursu
ant to Section 3008 of RCRA that the 
owner or operator has failed to per
form final closure in accordance with 
the closure plan and other interim 
status requirements when required to 
do so, the Regional Administrator may 
draw on the letter of credit. 

<9> If the owner or operator does not 
establish alternate financial assurance 
as specified in this section and obtain 
written approval of such alternate as
surance from the Regional Adn1inis· 
trator within 90 days after receipt by 
both the owner or operator and the 

Title 40-Proteclion of Environ1nent 

l{i>1~io11al /\d111i11blrato1· of n. nolict• 
fro111 1111· is.s11i1q: i11sl it ul inn I.hat it. has 
dl'ddrd nnt- to ('Xlt·nd Un· h'(ll'f of 
cn•dit beyond till~ CUITl'llt t?Xµirat.ion 
dall', the H.l'gional Adrninist.rator will 
draw on the letter of crl'dit. 1'he Re
gional Ad1ninistrator mny delay thl' 
drawing if the is;;uing institution 
grants an exte11sio11 of the tern1 of the 
credit. During the lust ~lo days of any 
such extension the Regional Ad1ninis
t1·ator will draw on the iC'tter of credit 
if the owner or opet-ator has failed to 
provide alternate financial assurance 
as specified in this section and obtain 
written approval of such assurance 
from the Regional Ad1ninistrator. 

C10) The Regional Administrator will 
return the letter of credit to the issu
ing institution for termination when: 

(0 An owner or operator substitutes 
alternate financial assurance as speci
fied in this section: or 

C ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 265.143(h). 

Cd) Closure insurance. Cl) An owner 
or operator n1ay satisfy the require
ments of this section by obtaining clo
sure insurance which conforms to the 
requirements of this paragraph and 
subntltting a certificate of such insur
ance to the Regional Administrator. 
By the effective date of these regula
tions the owner or operator must 
submit to the Regional Administrator 
a letter from an insurer stating that 
the insurer is considering issuance of 
closure insurance confor1ning to the 
requirements of this paragraph to the 
ov..-ner or operator. Within 90 days 
after the effective date of these regu
lations, the O\vner or operator must 
submit the certificate of insurance to 
the Regional Administrator or estab
lish other financial assurance as speci
fied in this section. At a minin1um, the 
insurer inust be licensed to transact 
the business of insurance, or eligible to 
provide insurance as an excess or sur
plus lines insurer, in one or more 
States. 

(2) The wording of the certificate of 
insurance tnust be identical to the 
wording specified in§ 264.15l(e)_ 

(3) The closure insurance policy 
must be issued for a face amount at 
least equal to the current closure cost 
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est in1a It~. t•x1'cpl as prov it.it'd in 
§ 265.143(f). 1~1lt' l.tTtn -'fncc amount., 
nu~ans tht· toln.1 arnount lhe i11s11n~r is 
obligalt'<i to pay under the poliey. 
Actual pa.y1ncnls by tile in:;urer will 
not change the face amount, alt.hough 
the insurer's future liability will be 
lowered by the an1ou11t of the pay
tnents. 

(4) The closure insurance policy 
nn1st guarantee that funds will be 
available to close the facility whenever 
final closure occurs. The policy inust 
also guarantee that once final closure 
begins, the insurer will be responsible 
for paying out funds, up lo an amount 
equal to the face amount of the policy, 
upon the direction of the Regional Ad
tninistrator, to such party or parties as 
the Regional Administrator specifies. 

(5) After beginning final closure, an 
owner or operator or any other person 
authorized to perform closure may re
quest reimbursement for closure ex
penditures by subn1itting itemize.;:l bills 
to the Regional Administrator. Within 
60 days after receiving bills for closure 
activities, the Regional Administrator 
will determine whether the closure ex
penditures are in accordance with the 
closure plan or otherwise justified, and 
if so, he will instruct the insurer to 
make reimbursement in such amounts 
as the Regional Administrator speci
fies in writing. If the Regional Admin
istrator has reason to believe that the 
cost of closure will be significantly 
greater than the face amount of the 
policy, he may withhold reimburse
ment of such amounts as he deems 
prudent until he determines, in ac
cordance with § 265.143(h), that the 
owner or operator is no longer re· 
quired to maintain financial assurance 
for closure of the facility. 

(6) The owner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to termination of the 
policy by the owner or operator as 
specified in paragraph Cd)(10) of this 
section. Failure to pay the premium, 
without substitution of alternate fi
nancial assurance as specified in this 
section, will constitute a significant 
violation of these regulations, war
ranting such remedy as the Regional 
Administrator deems necessary_ Such 
Violation will be deemed to begin upon 

lt·ccipt hy the H1•t;ional Adndnistrat.or 
of a not.kc of f11lur<' can,·ellat ion, ter-
1uinalion, or failurt' to rent'W dlll' to 
nonpayrncnt of the pren\iu1n, rather 
than upon thP date of expiration. 

(7) En.ch policy tnust (·ontain a provi
sion allowing assignn1ent of the policy 
to a succe.ssor owner or operator. Such 
assignment 1no.y be conditional upon 
consent or the insurer, provided such 
consent is not unreasonably refused. 

(8) The policy must provide that the 
insurer may not cancel, terminate, or 
fail to renew the policy except for fail
ure to pay the premiu1n. The automat
ic renewal of the policy must, at a 
minimum, provide the insured \Vith 
the option of rene,val at the face 
amount of the expiring policy. If there 
is a failure to pay the Pre1nium, the in
surer n1ay elect to cancel, tern1inate, 
or fail to renew the policy by sending 
notice by certified mail to the owner 
or operator and the Regional Adminis· 
trator. Cancellation, termination, or 
failure to renew may not occur, howev· 
er. during the 120 days beginning \Vith 
the date of receipt of the notice by 
both the Regional Administrator and 
the owner or operator. as evidenced by 
the return receipts. Cancellation, ter
mination, or failure to renew may not 
occur and the policy will remain in full 
force and effect in the event that on 
or before the date of expiration: 

<D The Regional Administrator 
deems the facility abandoned; or 

(ii) Inlerim status is terminated or 
revoked; or 

CHO Closure is ordered by the Re
gional Administrator or a U.S. district 
court or other court of competent Ju
risdiction; or 

Civ) The O\Vner or operator is named 
as debtor in a voluntary or int•oluntary 
proceeding under Title 11 <Bankrupt
cy), U.S. Code; or 

(v) The premium due is paid. 
(9) Whenever the current closure 

cost estimate increases to an amount 
greater than the face amount of the 
policy, the owner or operator, within 
60 days after the increase, must either 
cause the face a1nount to be increased 
to an amount at least equal to the cur
rent closure cost estimate and submit 
evidence of such increase to the Re
gional Administrator, or obtain other 
financial assurance as specified in this 
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:,1·(:tion to cnv1·r Iii<' i1wn•ast'. Wtu·n· 
t'VPr I h<' l'Urn·nl closurf· cost es! i1n(llt• 
ch·creascs, I ht' facP runount n-1aY be rt'
duced tu lilt' anH1111tl of UH' currt'nt 
do~1trt' l:nst 1•st.i1n:il(' following writli·n 
appnlval by tiH' H1•1doual Ad1ninist ra
tor. 

( 10) 'l'hc H.egional Ad1ninistrator will 
give written l'Onsenl. t.o thl' owner or 
operator that he 1nay tern1inate the 
insurance policy whl'n: 

{i) An ow1H~r or operator substitutes 
alternate financial assurance as speci
fied in this sect.ion; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 265.143(11). 

(e) Fiuancinl tesl and corporate 
guarantee for closure. (1) An owner or 
operator may satisfy the requirements 
of this section by den1onstrating that 
he passes a financial test as specified 
in this paragraph. To pass this test the 
owner or operator must meet the crite
ria of either paragraph (e)(l)(i) or 
(e)(l)(iD of this section: 

<D The owner or operator must have: 
<Al Two of the following three 

ratios: A ratio of total liabilities to net 
worth less than 2.0; a ratio of the sum 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratiO of 
current assets to current liabilities 
greater than 1.5; and 

<B> Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post
closure cost estimates; and 

(C) Tangible net worth of at least 
$10 million; and 

(D) Assets in the United States 
amounting to at least 90 percent of his 
total assets or at least six times the 
sum of the current closure and post
closure cost estimates. 

(ii) The owner or opera_tor must 
have: 

<Al A current rating !Or his most 
recent bond issuance of AAA, AA, A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A, or Baa as Issued 
by Moody's; and 

<B> Tangible net worth at least six 
times the sum of the current closure 
and post-closure cost estirnates; and 

CC) Tangible net worth of at least 
$10 million; and 

Title 40-Protection of Environment 

( ()) Asst>ts l1H'at1'd in t ht' U11ilt•d 
Stalt'S 1lt1to11nling lo at least 90 per
l'l'nt of his total am;et:; or at least six 
ti1nt~s tl1e stun of the ClllTtcnt closure 
and pu~;l-clo:oa1n' eost P:~tilnatl'S. 

('.?) 'fhl' µhrase "current closure and 
post-<'lnsure cost. estin1ates" as usl'd in 
paragraph Ce)(l) of this section refers 
to the cost estin1ates required to be 
shown in paragraphs 1~4 of the letter 
from the O\Vner's or operator's chief fi
nancial officer C§ 264.15l(f)). 

(3) To de1nonstrate that he meets 
this test, the owner or operator must 
submit the following itetns to the Re
gional Administrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded a.<;; specified in § 264.15l(f); and 

(ii) A copy of the independent certi
fied public accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year; and 

< iiD A special report from the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

(A) He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
end financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

CB> In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 

(4) The owner or operator may 
obtain an extension of the time al
lo\ved for submission of the documents 
specified in paragraph (e)(3) of this 
section if the fiscal year of the owner 
or operator ends during the 90 days 
prior to the effective date of these reg
ulations and if the year-end financial 
statements for that fiscal year will be 
audited by an independent certified 
public accountant. The extension will 
end no later than 90 days after the 
end of the owner's or operator's fiscal 
year. To obtain the extension, the 
owner's or operator'g chief financial 
officer must send, by the effective 
date of these regulations, a letter to 
the Regional Administrator of each 
Region in which the 0¥-'ner's or opera
tor's facilities to be covered by the fi-
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nancial test are locatf'd. 'fhis h~t1t'r 
from the chu•f financial nfficer n1u:>t: 

( i) H.cquest the extension: 
00 Certify thnt he has grounds to 

believe that the owner or operallff 
1neets the criteria of iht~ financial tl'st.; 

<HO Specify for each facility to be 
co\'ered by the test the EPA Identifi
cation Number, name, addrct.s, and 
current closure and post-closure cost 
estin1atcs to be covered by the test; 

CivJ Sp<ocify the date ending the 
owner's or operator's last co1nplete 
fiscal year before the effective date of 
these reeulations; 

(V) Specify the date, no later than 90 
days after the end of such fiscal year, 
when he will submit the documents 
specified in pa,ragraph (e)(3) of this 
section; and 

(vi) Certify that the year-end finan
cial statements of the owner or opera
tor for such fiscal year will be audited 
by an independent certified public ac
countant. 

(5) After the initial subn1ission of 
items specified in paragraph (e)(J) of 
this section, the owner or operator 
must send updated information to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph Ce)C3) of this section. 

(6) If the owner or operator no 
longer meets the requiren1ents of 
paragraph Ce)(l) of this section, he 
must send notice to the Regional Ad
n1inistrator of intent to establish alter
nate financial assurance as specified in 
this section. The notice must be sent 
by certified n1ail within 90 days after 
the end of the fiscal year for \Vhich 
the year-end financial data show that 
the owner or operator no longer meets 
the requirements. The owner or opera
tor must provide the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

C7) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
(e)Cll of this section, require reports 
of financial condition at any time from 
the owner or operator in addition to 
those specified in paragraph (e)(J) of 
this section. If the Regional Adminis
trator finds. on the basis of such re· 

porl.!i or other in format ion, I.hat the 
owner or operat-or no Jouger nlC('lS the 
requirt!1nenls of paragraph (P)(l) of 
this section. the ownt·r or operator 
n111st provide alternntc financial assur
ance as sµecifil·d in this Sl'Ction within 
30 days after notification of such a 
finding. 

l8J The Regional Adn1inistrator may 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on examination 
of the owner's or operator's financial 
staten1ents csee paragraph (e)(3)(ii) of 
this section). An adverse opinion or a 
disclaimer of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual ba.<;is. The 
owner or operator must provide alter
nate financial assurance as specified in 
this section within 30 days after notifi
cation of the disallowance. 

C 9) The owner or operator is no 
longer required to submit the items 
specified in paragraph (e)(3) of this 
section when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

<ii) The Regional Administrator re
leases the o\vner or operator from the 
requirements of this section in accord
ance with§ 265.143Chl. 

<10) An owner or operator may meet 
the rcquire1nents of this section by ob· 
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent car· 
poration of the owner or operator. 
The guarantor must meet the require
ments for owners or operators in para
graphs Cc)(l) through (e)(8) of this 
section and inust comply with the 
tern1s of the corporate guarantee. The 
wording of the corporate guarantee 
inust be identical to the wording speci
fied in § 264.151(h). The corporate 
guarantee must accompany the items 
sent to the Regional Administrator as 
specified in paragraph (e)(3) of this 
section. The tenns of the corporate 
guarantee must provide that: 

(i) If the owner or operator fails to 
perform final closure of a facility cov
ered by the corporate guarantee in ac· 
cordance with the closure plan and 
other interim status requirements 
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wh('lll'Vt'r requirl~d to do so, Lile A"llar
ru1lor will do so or c•stahlish a lrust. 
fund as spccilit~cl in § 265.14'.l<a> in the 
uarnc of tht• ownt•r or opentlor. 

OD The rorporal-e 1~uarant.C'c will 
rcrnain in force unlt~ss the guarantor 
sends notice of cancellation by cerli
fied 1nail to the owner or operator and 
to the Regional Adn1iuistrator. Cancel
lation may not occur. however, during 
the ,120 days beginning on the date of 
receipt of the nolice of cancellation by 
both the owner or operator and the 
Regional Ad1ninistrator, as evidenced 
by the return receipts. 

<iiD If the own(ff or operator fails to 
provide alternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance from the Regional Adminis
trator within 90 days after receipt by 
both the owner or operator and the 
Regional Admini!-itrator of a notice of 
cancellation of the corporate guaran
tee from the guarantor, the guarantor 
will provide such alternate financial 
assurance in the nan1e of the owner or 
operator. 

(f) Use of multiple financial 1necha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing n1ore than one finan
cial mechanism per facility. These 
mechanisms are limited to trust filnds, 
surety bonds, letters of credit, and in
surance. The mechanisms must be as 
specified in paragraphs (a) through 
Cd), respectively, of this section, except 
that it is the combination of mecha
nisms, rather than the single mecha
nism, which must provide financial as
surance for an amount at least equal 
to the current closure cost estilnate. If 
an owner or operator uses a trust fund 
in combination with a surety bond or a 
letter of credit, he may use the trust 
fund as the standby truist fund for the 
other n1echanisms. A single standby 
trust fund may be established for two 
or ntore mechanisms. The Regional 
Administrator may use any or all of 
the mechanisms to provide for closure 
of the facility. 

(g) Use of a financial mechanism for 
multiple facilities. An owner or opera
tor may use a financial assurance 
mechanisn1 specified in this section to 
meet the requirements of this section 
for more than one facility. Evidence of 
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finnneial n.si:urancc s11b1niltl'd t.o Lht· 
Ht'i;:innal Ad111ini!:1Lrator 11111st in{'ILl(h' n 
lisl f.howing, for each facility, tht• r~;PA 
ldr~ntifi<'ation Nun1ll~'r, n:u1H~. address, 
and the an1ount of funds for closure 
assured by the 1nechanism. lf the fa
cilities covered by the inechanism arc 
in rnorc than one Region. identical evi
dence of financial assurance must be 
submitted to and maintained with the 
Regional Adn1inistrators of all such 
Regions. The amount of funds avail· 
able through the tncchanis1n must be 
no less than the surn of funds that 
would be available if a separate mech
anism had been established and n1ain· 
tained for each facility. In directing: 
funds available through the mecha-
11is1n for closure of any of the facilities 
covered by the mechanism, the Re
gional Administrator may direct only 
the an1ount of funds designated for 
that facility, unless the owner or oper
ator agrees to the use of additional 
funds available under the mechanism. 

<hl Release of the ou1ner or operator 
from the requirements of this section. 
Within 60 days after receiving certifi
cations from the owner or operator 
and an independent registered profes
sional engineer that closure has been 
accomplished in accordance with U1e 
closure plan, the Regional Administra
tor will notify the owner or operator 
in writing that he is no longer re
quired by this section to maintain fi. 
nancial assurance for closure of the 
particular facility, unless the Regional 
Administrator has reason to believe 
that closure has not been in accord
ance with the closure plan. 

§ 265.1'14 Cost estimate for post-closure 
care. 

(a) On May 19, 19Bl. the owner or 
operator of a disposal facility must 
prepare a written estimate, in current 
dollars, of the annual cost of post-clo
sure monitoring and maintenance of 
the facility in accordance with the ap
plicable post-closure regulations in 
§§ 265.117 through 265.120. The post
closure cost estimate is calculated by 
multiplying the annual post-closure 
cost estitnate by the number of years 
of post-closure care required under 
Subpart G of Part 265. 

524 

Chapter I-Environmental Protection Agency * 265.145 

(b) l)uring the operating life of thf' 
facility, t ht~ owner or upt_•rator must 
adjust the post.-closurc cost estimate 
for inflation within 30 days after each 
annivcn;ary or the date on which the 
first post-closure cost cstin1ate was 
prepared. The adjustment rnust be 
n1ade as specified in paragraphs (b)(l) 
and {2) of this section. using an infla
tion factor derived fro1n the annual 
Implicit Price Deflator for Gross Na
tional Product as published by the 
U.S. Department of Commerce in its 
Survey of Current Business. The infla
tion factor is the result of dividing the 
lat~st pubJished annual Deflator by 
the Defiator for the previous year. 

(1) The first adjustment is made by 
tnultiplying the post-closure cost esti-
1nate by the inflation factor. The 
result is the adjusted post-closure cost 
estimate. 

(2) Subsequent adjustn1ents are 
made by multiplying the latest adjust
ed post-closure cost estimate by the 
latest inflation factor. 

Cc) The owner or operator must 
revise the post-closure cost estimate 
during the operating life of the facili· 
ty whenever a change in the post-clo
sure plan increases the cost of post
closure care. The revised post-closure 
cost estimate roust be adjusted for in
flation as specified in§ 265.144Cb). 

Cd) The owner or operator must keep 
the following at the facility during the 
operating life of the facility: the latest 
post-closure cost estimate prepared in 
accordance with § 265.144 (a) and Cc) 
and, when this estimate has been ad
justed in accordance with § 265.144(bl, 
the latest adjusted post-closure cost 
estimate. 

§ 265.145 1'~inancial assurance for post-do· 
sure care. 

· By the effective date of these regula
tions, an ovJner or operator of each 
disposal facility must establish finan
cial assurance for post-closure care of 
the facility. He must choose from the 
options as specified in paragraphs <a> 
through Ce) of this section. 

(a) Post-closure trust fund. <1) An 
O\Vner or operator may satisfy the re
quirements of this section by estab
lishing a post-closure trust fund which 
conforms to the requirements of this 
paragraph and submitting an original· 

iv sign~cl duplicate of the trust agrec-
1~1cnt to the Regional Ad1ni11islrator. 
'I'he trui;l('e n1ust be an entity which 
has the authority to act as a trustcf' 
nnd whose trust operations are regu
lated and exan1ined by a PC'deral or 
Stutc agency. 

(2> The wording of the trust agrec-
1nent n111st be identical to the wording 
specified in § 264.151Cal<l>. and the 
trust agreement must be accompanied 
by a formal certification of acknowl
edgment (for example, see 
§ 264.15l<aH2>). Schedule A of the 
trust agreement must be updated 
within 60 days after a change in the 
amount of the current post-closure 
cost estimate covered by the agree
ment. 

(3) Payments into the trust fund 
must be made annually by the owner 
or operator over the 20 years begin
ning with the effective date of these 
regulations or over the remaining op
erating life of the facility as estimated 
in the closure plan, whichever period 
is shorter; this period is hereafter re" 
ferred to as the "pay-in period." The 
payments into the post-closure trust 
fund must be made as follows: 

(i) The first payn1ent must be made 
by the effective date of these regula
tions, except as provided in paragraph 
(a)(5) of this section. The first pay
ment must be at least equal to the cur
rent post-closure cost estimate, except 
as provided in § 265.145(f), divided by 
the number of years in the pay-in 
period. 

(ii) Subsequent payments must be 
made no later than 30 days after each 
anniversary date of the first payment. 
The amount of each subsequent pay
ment must be determined by this for
mula: 

CE-CV 
N~xt payment.,, 

y 

where CE is the current post-closure 
cost estimate. CV is the current value 
of the trust fund, and Y is the number 
of years remaining in the pay-in 
period. 

<4> The owner or operator may accel
erate payn1ents into the trust fund or 
he may depcsit the full amount of .the 
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currcnl po~l-closurc cost. ('St.ilna.t.e at 
the tinll' tile fund is l'Slablitila·d. How
ever, he mu:~t 1naint.ain the \'aJue of 
the fund at no less Lhan the value that 
the fund would have if annual pay
n1cnts were tnade as :o;pecificd in para
graph caH3J of this section. 

(5) If the owner or operator estab
lishes a post-closure trust fund after 
having used one or more alternate 
inechanisms spccifi€d in this section, 
his first payinent 1nust be in at least 
the amount that the fund would con
tain if the trust fund were established 
initially and annual payments made as 
specified in paragraph (a)(3) of this 
section. 

(6) After the pay-in period is com
pleted, whenever the current post-clo
sure cost ei:;titnate changes during the 
operating life of the facility, the 
owner or operator must compare the 
new estimate with the trustee's most 
recent annual valuation of the trust 
fund. If the value of the fund is less 
than the amount of the new estimate, 
the owner or operator, within 60 days 
after the change in the cost estimate, 
must either deposit an amount into 
the fund so that its value after this de
posit at least equals the amount of the 
current post-closure cost estimate, or 
obtain other financial assurance as 
specified in this section to cover the 
difference. 

(7) During the operating life of the 
facility, if the value of the trust fund 
is greater than the total amount of 
the current post-closure cost estimate, 
the owner or operator may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estimate. 

(8) If an owner or operator substi
tutes other financial assurance as 
specified in this section for all or part 
of the trust fund, he may submit a 
written request to the Regional Ad
ministrator for release of the amount 
in excess of the current post-closure 
cost estimate covered by the trust 
fund. 

(9) Within 60 days after receiving a 
request from the owner or operator 
for release of funds as specified in 
paragraph (a) C7l or (8) of this section, 
the Regional Administrator will in
struct the trustee to release to the 
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O\Vller or operator surh funds as Uu· 
IV~gional Adruinist.rator S()t'Cifics in 
writing. 

l 10) During Lhe period of post.-clo
sur(' ca.re, the Ilcgio11al Administrator 
1na.v approve a release of funds if the 
owner or operator de1nonstratcs to the 
Regional Adrninistrator that the value 
of the trust fund exceeds the remain
ing -cost of post-closure care. 

Cll) An owner or operator or any 
other person authorized to perform 
post-closure care may request reim
burse1nent for post-closure expendi
tures by submitting itemized bills to 
the Regional Administrator. Within 60 
days after receiving bills for post-clo
sure activities, the Regional Adminis
trator will detern1ine whether the 
post-closure expenditures are in ac
cordance with the post-closure plan or 
otherwise justified, and if so, he will 
instruct the trustee to make reim
bursement in such amounts as the Re
gional Administrator specifies in writ
ing. 

<12) The Regional Administrator will 
agree to termination of the trust 
when: 

(i) An owner or operator substitutes 
alternate financial assurance as speci~ 
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with § 265.145<h>. 

(b) Surety bond guaranteeing pay-
1nent into a post-closure trw;tfund. Cl) 
An owner or operator may satisfy the· 
requirements of this section by obtain
ing a surety bond which confortns to 
the requirements of this paragraph 
and submitting the bond to the Re· 
gional Administrator. The surety com
pany issuing the bond must, at a. mini
mu1n, be among those listed as accept
able sureties on Federal bonds In Cir
cuJar 570 of the U.S. Department of 
the Treasury. 

(2) The wording of the surety bond 
must be identical to the wording speci
fied in§ 264.151(b). 

(3} The owner or operator who uses 
a surety bond to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the bond, all payments made 
thereunder will be deposited by the 
surety directly into the standby trust 
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fllll•.I in af'.conlan('e with instructionfi 
rron1 t.lu' Ile1;innal Adn1inh;trator. 1'his 
standby tnrnt lunJ n1ust nleet the rC'
quirc1n<•nts specified in § 265.145(aJ, 
excepl Uuit: 

( D An originally signed duplicate of 
Utt• trust agrceint:nt nn1st be sub1nit" 
tcd to the Rt'gional A<l1ninistrator 
with the surety bond; and 

(ji) lJntil the standby trust fund is 
funded pursuant to the requirernt~nts 
of this section, the following are not 
required by these regulations: 

(A) Payn1ents Into the trust fund as 
specified in§ 265.145(a); 

CB) Updating of SChcdule A of the 
trust agree1nent (see § 264.151Can to 
show current post-closure cost esti
mates; 

CC) Annual valuations as required by 
the trust agreement; and 

<D> Notices of nonpayment as re
quired by the trust agreement. 

(4) The bond must guarantee that 
the owner or operator will: 

(i) Fund the standby trust fund in 
an amount equal to the penal sum of 
the bond before the beginning of final 
closure of the facility; or 

Cii} F'und the standby trust fund in 
an amount equal to the penal sum 
within 15 days after an order to begin 
closure is issued by the Regional Ad
ministrator or a U.S. district court or 
other court of competent jurisdiction; 
or 

(iiil Provide alternate financial as
surance as specified in this section, 
and obtain the Regional Administra
tor's written approval of the assurance 
provided, within 90 days after receipt 
by both the owner or operator and the 
Regional Adn1inistrator of a notice of 
cancellation of the bond from the 
surety. 

(5) Under the tcrrns of the bond, the 
surety will become liable on the bond 
obligation when the owner or operator 
fails to Perform as guaranteed by the 
bond. 

(6) The penal sum of the bond must 
be in an amount at least equal to the 
current post-closure cost estimate, 
except as provided in§ 265.145Cf). 

C7> Whenever the current post-clo
sure cost estimate increases to an 
amount greater than the penal sum, 
the owner or operator, within 60 days 
after the increase, must either cause 

the penal s1i111 to be inCTt'fl.St'd to an 
an1ount at- it'ast equal lo thP current 
post-closure eo~t estimate and sub1nit 
evidt~ncc of SU('h increase to the Re· 
g:ional Admiuist.rator, or obtain other 
financial a..-;surance as spceified in this 
st~ction to cover the increase. When" 
ever the currt>nt post.closure cost esti" 
1nat.c decn~a.o;;es, the penal sum inay be 
reduced to t.he arnount of the current 
post-closure cost estimate following 
written approval by the Regional Ad
n1inistrator. 

(8) Under the tenns of the bond, the 
surety n1ay cancel the bond by sending 
notice of cancellation by certified mail 
to the owner or operator and to the 
Regional Administrator. Cancellation 
may not occur, however, during the 
120 days beginning on the date of re
ceipt of the notice of Cancellation by 
both the owner or operator and the 
Regional Administrator, as evidenced 
by the return receipts. 

(9) The owner or operator may 
cancel the bond if the Regional Ad· 
ministrator has given prior written 
consent based on his receipt of evi
dence of alternate financial assurance 
as specified in this section. 

(c) Post-closure letter of credit. (1) 

An owner or operator may satisfy the 
requirements of this section by obtain
ing an irrevocable standby letter of 
credit which conforms to the require· 
ments of this paragraph and submit
ting the letter to the Regional Admin
istrator. The issuing institution must 
be an entity which has the authority 
to issue letters of credit and whose 
letter-of-credit operations are regulat
ed and examined by a Federal or State 
agency. 

(2) The wording of the letter of 
credit must be identical to the wording 
specified in § 264.15l(d). 

C3) An o\vner or operator who uses a 
letter of credit to satisfy the require
ments of this section must also estab
lish a standby trust fund. Under the 
terms of the letter of c.ledit, all 
amounts paid pursuant to a draft by 
the Regional Administrator will be de
posited by the issuing institution di
rectly into the standby trust fund in 
accordance with instructions fro1n the 
Regional Administrator. This standby 
trust fund must meet the require-
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1111·11!:-; of LIH· t rusl fund spt•cifil'd in 
~ :.!(if'i.14flir\), f'Xl't·pt Iha!: 

<i> l\u orh~h1ally sig1H'd duplicaJr of 
tlu· tru:-.t ;ig1·ct'nu•11t n111sl- b(• sub1nit
L1•d to !ht~ fif·f;ionnl i\.d1nini.slrator 
with the lcth'•r of eH·dit; and 

<ii> Unless the standby trust fund is 
fundt•d pursuant to the rcquirc1nents 
oi this section, the following are nut 
required by these rei;ulations: 

(A) Payments into the trust fund as 
specified in§ 265.145Ca); 

CBJ Updating of Schedule A of the 
trust agree1nent Csee § 264.151Ca)) to 
show current post·closure cost esti
mates· 

(C) Annual valuations as required by 
the trust agreetnent; and 

CD> Notices of nonpay1nent as re
quired by the trust agree1nent. 

(4) The letter of credit must be ac
companied by a letter from the owner 
or operator referring to the letter of 
credit by number, issuing institution, 
and date, and providing the following 
inforn1ation: the EPA Identification 
Number, nan1e, and address of the fa
cility, and the an1ount of funds as
sured for post-closure care of the facil
ity by the letter of credit. 

(5) The letter of credit must be irrev
ocable and issued for a period of at 
1east 1 year. The letter of credit must 
provide that the expiration date wil1 
be automatically extended for a period 
of at least 1 year unless, at least 120 
days before the current expiration 
date, the issuing institution notifies 
both the owner or operator and the 
Regional Administrator by certified 
mail of a decision not to extend the 
expiration date. Under the terms of 
the letter of credit, the 120 days will 
begin on the date when both the 
owner or operator and the Regional 
Administrator have received the 
notice, as evidenced by the return re· 
ceipts. 

(6) The letter of credit must be 
issued in an amount at least equal to 
the current post-closure cost estimate, 
except as provided in§ 265.145(f). 

(7) Whenever the current post-clo
sure cost estimate increases to an 
amount greater than the amount of 
the credit during the operating life of 
the facility, the owner or operator, 
within 60 days after the increase, inust 
either cause the amount of the credit 

Title 40-Protection of Environment 

to lH' incn•a:.ed so that il at lt•ast 
t'(!llal;.; the cu1T1·nL pu;.;t-do:;ure cost es
li1nalt' and s11h1nil. rvidt·1u·t• of snch in
tTt:a:-;t• to the R1·1donal Ad1ninblrator. 
or obtain other financial n.-;surance a.s 
SPl!cificd in this st·1·tioll to cover th<> 
inc1·1>ase. Whent'\'Cr t.lu• current post
clo.sure cost estin1atc dccr{)ascs during 
the operatini:;: life of the facility. the 
an1ount of t.he credit n1ay be reduced 
to the amount of the current post-clo
sure cost estin1ate following written 
approval by the Regional Adn1inistra
tor. 

(8) During the period of post-closure 
care, the Regional Ad1ninistrator n1ay 
approve a decrease in the amount of 
the letter of credit if the owner or op
erator den1onstratcs to the Regional 
Administrator that the a1nount ex
ceeds the re1naining cost of post-clo
sure care. 

(9) Following a determination pursu
ant to Section 3008 of RCRA that the 
owner or operator has failed to per
form post-closure care in accordance 
with the post-closure plan and other 
interim status requirements, the Re
gional Administrator may draw on the 
letter of credit. 

(10) If the owner or operator does 
not establish alternate financial assur
ance as specified in this section and 
obtain written approval of such alter
nate assurance from the Regional Ad
ministrator within 90 days after re
ceipt by both the owner or operator 
and the Regional Administrator of a 
notice from the issuing institution 
that it has decided not to extend the 
letter of credit beyond the current ex
piration date, the Regional Adminis
trator will draw on the letter of credit. 
The Regional Ad1ninistrator may 
delay the drawing if the issuing insti· 
tution grants an extension of the term 
of the credit. During the last 30 days 
of any such extension the Regional 
Administrator will draw on the letter 
of credit if the owner or operator has 
failed to provide alternate financial as
surance as specified in this section and 
obtain written approval of such assur
ance from the Regional Adn1inistrator. 

(11) The Regional Administrator will 
return the letter of credit to the issu
ing institution for termination when: 
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(i) An owner or operator subst.itut<'s 
altern:1h' financial assurancP as spi'ci 
Ht•d in this sect.ion; or 

(ii) The Regional Ad1ninh;trator re· 
lease:; UH' owner or operator fron1 the 
requircn1ent::; of this ::>t:ctiou in accord
ance with § 265.145(h). 

(d) Post-closui·e insurance. (1) An 
owner or operator rnay satisfy the re
quircn1c11ts of lhis section by obtain~ 
ing post-closure insurance which con
forms to the requiren1ents of this 
paragraph and submitting a certificate 
of such insurance to the Regional Ad-
1ninistrator. By the effective date of 
these regulations the owner or opera
tor must subn1it to the Regional Ad
ministrator a letter from an insurer 
stating that the insurer is considering 
issuance of post-closure insurance con
forming to the requirements of this 
paragraph to the owner or operator. 
Within 90 days after the effective date 
of these regulations, the owner or op
erator n1ust submit the certificate of 
insurance to the Regional Administra
tor or establish other financial assur
ance as specified in this section. At a 
minimum, the insurer must be licensed 
to transact the business of insurance, 
or eligible to provide insurance as an 
excess or surplus lines insurer, in one 
or more States. 

(2) The wording of the certificate of 
insurance must be identical to the 
wording specified in § 264.151(e). 

< 3) The post-closure insurance policy 
must be issued for a face amount at 
least equal to the current post-closure 
cost estimate, except as provided in 
§ 265.145{fl. The term "face amount" 
means the total amount the insurer is 
obligated to pay under the policy. 
Actual payments by the insurer v..rill 
not change the face amount, although 
the insurer's future liatiility will be 
lowered by the amount of the pay
ments. 

(4) The post-closure insurance policy 
n1ust guarantee that funds \Vill be 
available to provide post~closure care 
of the facility whenever the post-clo- . 
sure period begins. The policy must 
also guarantee that once post.closure 
care begins the insurer will be respon
sible for paying out funds, up to an 
amount equal to the face amount of 
the policy, upon the direction of the 
Regional Administrator, to such party 

or µart.it's as the ltcgional Adtninistra
tor :.;pedfies. 

(5) An OWlH'r or operator or any 
other per::;un authorized to perform 
post-clo::>ure c:.ire may request reim· 
b11rse1nent fllr post-closure expendi
tures by subrnitting itemi;:;ed bills to 
the ltegional Ad1ninistrator. Within 60 
days after n .. ·l~eiving bills for post-clo
sure activities, the Rc:gional .r\dminis
trator will determine whether the 
post-closure expenditures are in ac
cordance with the post-closure plan or 
otherwise justified, and if so, he will 
instruct the insurer to make reim
bursen1ent in such amounts as the Re
gional Adni.inistrator specifies in writ
ing. 

(6) The O\\'ner or operator must 
maintain the policy in full force and 
effect until the Regional Administra
tor consents to termination of the 
policy by the owner or operator as 
specified in paragraph Cd)(ll) of this 
section. Failure to pay the premium. 
v1ithout substitution of alternate fi
nancial assurance as specified in the 
section, will constitute a significant 
violation of these regulations, war
ranting such reni.edy as the Regional 
Administrator deems necessary. Such 
violation will be deemed to begin upon 
receipt by the Regional Administrator 
of a notice of future cancellation, ter
mination, or failure to renew due to 
nonpayment of the premium, rather 
than upon the date of expiration. 

(7) Each policy most contain a provi
sion allowing assignment of the policy 
to a successor owner or operator. Such 
assignn1ent may be coil.ditional upon 
consent of the insurer, provided such 
consent is not unreasonably refused. 

(B) The policy must provide that the 
insurer may not cancel, terminate, or 
fail to renew the policy except for fail
ure to pay the premium. The automat
ic renewal of the policy must. at a 
1ninimum, provide the insured with 
the option of renewal at the face 
amount of the expiring policy. If there 
ls a failure to pay the premiu1n, the in
surer may elect to cancel, terminate, 
or fail to renew the policy by sending 
notice by certified mail to the owner 
or operator and the Regional Adminis
trator. Cancellation, termination, or 
failure to renew may not occur, howev
er, during the 120 days beginning with 
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llu• dalt· of n•cpipl of t.111• nollct• by 
both tht' lh'~ional Afhninist.rat.or and 
UH~ ow1H•r or opPrator, as ('Vidl'llt't'd by 
I.hr n•t urn n~f'eipl.s. Ca1H·1·1lation, l.t'r-
1ninalion, ur failure to H'IH'W may nut 
oer-ur and I he policy \Viii n'1nain in full 
force and effeC't in the event that on 
or before lhe tlalt·' of expiration: 

(i) The Regional Adn1inistrator 
deen1s the facility abandoned; or 

(ii) Interhn status is terminated or 
revoked; or 

(iii) Closure is ordered by the Re
gional Adtninistrator or a U.S. district 
court or other court of competent ju
risdiction; or 

Ov> The owner or operator is named 
as debtor in a voluntary or involuntary 
proceeding under Title 11 <Bankrupt
cy), U.S. Code; or 

(v) The premium due is paid. 
(9) Whenever the current post-clo

sure cost estimate increases to an 
amount greater than the face amount 
of the policy during the operating life 
of the facility, the owner or operator, 
within 60 days after the increase, ·n1ust 
either cause the face amount to be in
creased to an amount at least equal to 
the current post-closure cost esti1nate 
and submit evidence of such increase 
to the Regional Administrator, or 
obtain other financial assurance as 
specified in this section to cover the 
increase. Whenever the current post
closure cost estimate decreases during 
the operating life of the facility, the 
face amount may be reduced to the 
amount of the current post-closure 
cost estimate following written ap
proval by the Regional Administrator. 

(10) Commencing on the date that li
ability to make payments pursuant to 
the policy accrues, the insurer will 
thereafter annually increase the face 
amount of the policy. Such increase 
must be equivalent to the face 
amounts of the policy, less any pay
ments made, n1ultiplied by an amount 
equivalent to 85 percent of the most 
recent investment rate or of the equiv
alent coupon-issue yield announced by 
the U.S. Treasury for 26-week Treas
ury securities. 

(11) The Regional Administrator will 
give written consent to the owner or 
operator that he may terminate the 
insurance policy when: 

Title 40--Protec:tion of E11vironment 

li) An ownPr ur op1·rnlor ~1ihst!lul1·s 
n.lll'rnatt• fi11nr11 .. ·ial ass11n11H'{' us :;pt'd· 
ficd in I his Sl'l'\ ion; u1· 

(ii> 1'hc f{(·fdonal Adn1inislralor rP
lca.<>1'S I.he owner or op1:rator lro1n tilt' 
requin~1nents of this sect ion in accord
ance wit.h § 265.145(hl. 

{e) Financial test and corporate 
guarantee for post-closure care. U l An 
owner or operator 1nay satisfy t.he rc
quircn1ents of this section by de1non
strating that he pa&;e::; a financial test 
as specified in this paragraph. To pass 
this test the owner or op('rator must 
meet the criteria either of paragraph 
(e)(l)(i) or Ce)( 1 )CiD of this section: 

(i) The owner or operator 1nust have: 
CA) Two of the following three 

ratios: a ratio of total liabilities to net 
worth less than 2.0: a ratio of the sum 
of net income plus depreciation, deple
tion, and amortization to total liabil
ities greater than 0.1; and a ratio of 
current assets to current liabilities 
greater than 1.5; and 

(B) Net working capital and tangible 
net worth each at least six times the 
sum of the current closure and post.
closure cost estimates; and 

(C) Tan~ible net worth of at least 
$10 million; and 

(Dl Assets in the United States 
amounting to a least 90 percent of his 
total assets or at least six times the 
sum of the current closure and post
closure cost estimates. 

(ii) The owner or operator must 
have: 

CA) A current rating for his most 
recent bond issuance of AAA, AA, A, 
or BBB as issued by Standard and 
Poor's or Aaa, Aa, A, or Baa as issued 
bY Moody's; and 

(B) Tangible net worth at least six 
times the sum of the current closure 
and post-closure cost estilnates; and 

(Cl Tangible net worth of at least 
$10 million; and 

CD> Assets located in the United 
States amounting to at least 90 per
cent of his total assets or at least six 
times the sum of the current closure 
and post-closure cost estimates. 

(2) The -phrase "current closure and 
post-closure cost estimates" as used in 
paragraph (e)(l) of this section refers 
to the cost estimates required to be 
shown in paragraphs 1-4 of the letter 
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frorr1 !hr owner's or operator's i.;hief ri
nancial offiC'er <§ 264.15Hf>l. 

<3l ·ro df·n1on:;tratc that Ile rncf·ts 
thi:. test. the owner or operator n1u!'>t 
sub1nit UH· following iteru.s to l.he Ite· 
gional Adrninistrator: 

<i> A letter signed by the owner's or 
_operator's chief financial officer aud 
worded a::; specified in§ 264.151Cf); and 

(ii) A copy of the independent certi
fied public accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
completed fiscal year; and 

Ciii> A special repoi-t fron1 the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

(A) Ile has con1pared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
from the independently audited, year
cnd financial statements for the latest 
fiscal year with the amounts in such 
financial statements; and 

<B> In connection with that proce
dure, no matters came to his attention 
which caused him to believe that the 
specified data should be adjusted. 

(4) The owner or operator may 
obtain an extension of the time al
lowtd for subn1ission of the documents 
specified In paragraph Ce)(3) of this 
section if the fiscal year of the owner 
or operator ends during the 90 days 
prior to the effective date of these reg
ulations and if the year-end financial 
statements for that fiscal year \Vill be 
audited by an Independent cerUfied 
public accountant. The extension will 
end no later than 90 days after the 
end of the owner's or operator's fiscal 
year. To obtain the extension, the 
owner's or operator's chief financial 
officer must send, by the effective 
date of these regulations, a letter to 
the Regional Administrator of each 
Region in which the owner's or opera
tor's facilities to be covered by the fi. 
nancial test are located. This letter 
from the chief financial officer must: 

CD Request the extension; 
(ii) Certify that he has grounds to 

believe that the owner or operator 
1neets the criteria of the financial test; 

<iii> Specify for each facility to be 
covered by the test the EPA Identifi
cation Number, name, address, and the 

curn'11t f'1(1:;11n' and pu~t-do;;un• (·o~t 

csti1na.tc.s t.o bt• cnvL·r~d by tht• t.1•st; 
(iv) SJ){'l"iry the datl' cnrting the 

·owner's or operator's latest con1plete 
fiscal year bPfon• the (;fJective date of 
the.sc r1·i;::ulations; 

(v) Specify the date, no later than 90 
days after the end of such fiscal year, 
when he will submit the docutnents 
specified iu paragraph le}(3) of this 
section; and 

(vi) Certify tha.l the year-end finan
cial statements of the owner or opera
tor for such fiscal year will be audited 
bY an indt:pendent certified public ac
countant. 

C5) After the initial submission of 
items specified in paragraph (e)(3) of 
this section, the owner or operator 
1nust send updatf'd information to the 
Regional .A.dministrator \Vithin 90 days 
after the close of each succeeding 
fiscal year. This information must con
sist of all three items specified in para
graph (e)(3) of this Section. 

(6) If the O\vner or operato1· no 
longer meets the requirements of 
paragraph (e)Cl) of this section, he 
rnust send notice to the Regional Ad
ministrator of intent to establish alter
nate financial nssurance as specified in 
this section. ~~he notice must be sent 
by certified mail within 90 days after 
the end of the fiscal year for which 
the year-end financial data show that 
the owner or operator no longer meets 
the requirements. The owner or opera· 
tor n1ust provide the alternate finan
cial assurance within 120 days after 
the end of such fiscal year. 

(7) The Regional Administrator 
may, based on a reasonable belief that 
the owner or operator may no longer 
meet the requirements of paragraph 
cel(l) of this section, require reports 
of financial condition at any time from 
the owner or operator in addition to 
those specified in paragraph (e)(3) of 
this section, If the Regional Adminls· 
trator finds, on the basis of such re
ports or other information, that the 
owner or operator no longer meets the 
requirements of paragraph (e)(l) of 
this section, the owner or operator 
must provide alternate financial assur· 
ance as specified in this section within 
30 days after notification of such a 
finding. 
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CBl Tht~ R('!;ional Ad111inist.rator n1ay 
disallow use of this t«st. on tlu• basis of 
qualHicat.ions in the opinion cxprc};sl'd 
by the independent certified publie nc
countant in his reporl on exarnitHllion 
of the owner's or operator':; finandal 
staten1ents <see µaragraph (e)(3)(iil of 
this section). An adverse opinio11 or a 
disclain1er of opinion will be cause for 
disallowance. 'I'he Regional Adn1inis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator must provide alter
nate financial assurance as specified in 
this Section within 30 days after notifi
cation of the disallowance. 

(9) During the period of post-closure 
care, the Regional Administrator may 
approve a decrease in the current post
closure cost estimate for which this 
test den1onstrates financial assurance 
if the owner or operator demonstrates 
to the Regional Administrato1· that 
the amount of the cost estimate ex
ceeds the remaining cost of post-clo
sure care. 

( 101 The 0\1.'nei or operator is no 
longer required to subn11t the ite1ns 
specified in paragraph (e)(3) of this 
section when: 

<D An owner or operator substitutes 
alternate financial assurance as speci
fied in this section; or 

(ii) The Regional Administrator re
leases the owner or operator from the 
requirements of this section in accord
ance with§ 265.145<hl. 

<11) An owner or operator may meet 
the requirements of lhis section by ob
taining a written guarantee, hereafter 
referred to as "corporate guarantee." 
The guarantor must be the parent cor
poration of the owner or oPerator. 
The guarantor must meet the require
ments for owners or operators in para
graphs <e><l) through (9) of this sec
tion and must comply with the tern1s 
of the corporate guarantee. The word
ing of the corporate guarantee n1ust 
be identical to the wording specified in 
§ 264.151Chl. The corporate guarantee 
must accompany the items sent to the 
Regional Administrator as specified in 
paragraph <e>C3) of this section. The 
terms of the corporate guarantee n1ust 
provide that: 

Ci> If the owner or operator fails to 
perform post-closure care of a facility 
covered by the corporate guarantee in 

Title 40-Protcction of Environment 

ac<·onlancc with I lie po:>l-cln:-;lirt' plan 
and oth1·r inlPrhn status n'quire1nt·n\:-; 
whc11l'Vcr l'<'quin'd lo do so, the 1:uar 
antor will do :>o or t'!'>ln.blh;h a tru:-;t 
fund a:; i-;pccilit·d in § :.!tl5.145(a) in the 
na1nc of lhe OWIH:r or op('ralur. 

(ii} 'rile r:orporatc: guarantee will 
re1nain in force unless the guarantor 
serHl<> nolice of cancellation by certi
fied 1nail to the owtH:r or OP<'n1tor and 
to the Regional Adn1ini:>lrator. Cancel
lation may not occt1r, however. during 
the 120 days beginning -On the date of 
receipt of the notice of cancellation by 
both the owner or operator and the 
Regional Ad1ninistrator, as evidenced 
by the return receipts. 

(iii) If the O\Vner or operator fails to 
provide alternate financial assurance 
as specified in this section and obtain 
the written approval of such alternate 
assurance fro1n the Regional Adminis
trator within 90 days after 1·eceipt by 
both the owner or operator and the 
Regional Administrator of a notice of 
cancellation of the corporate guaran
tee from the guarantor, the guarantor 
will provide such alternate financial 
assurance in the name of the owner or 
operator. 

(fl Use of 1nultiple financial 1necha
nisms. An owner or operator may sat
isfy the requirements of this section 
by establishing 1nore than one finan
cial mechanism per facility. These 
mechanisms are lin1ited to trust funds, 
surety bonds, letters of credit, and in
surance. The mechanisms must be as 
specified in para:graphs <a) through 
(dl, respectively, of this section, except 
that it is the co1nbination of mecha
nis1ns, rather than the single mecha
nism, which must provide financial as
surance for an amount at least equal 
to the current post-closure cost esti
mate. If an owner or operator uses a 
trust fund in combination with a 
surety bond or a letter of credit, he 
may use the trust fund as the standby 
trust fund for the other mechanisms. 
A single standby trust fund may be es
tablished for two or more mechanisms. 
The Regional Adtninistrator may use 
any or all of the mechanisms to pro
vide for post-closure care of the facili
ty. 

(g) Use of a financial 1nechanisrn for 
niultiple facilities. An owner or opera
tor n1ay use a financial assurance 
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1ncr·hn.ni.s1n :;pccifil'd in thi:-; .St'CI ion t.o 
1nPc-t lhc n•quiren1e111.i-; of this s<~cl.ion 
l"or 1uore lhan one fiu':ilit.y. l!:vidence of 
financial a:;:-;11ranct~ sub1niU.cd lo the 
fl.t'gional Adn1inistnitor n111st include a 
list showing, for each facility, the EPA 
Identification Number, na1ne, address. 
and the an1ount of funds for post-clo
sure care assured by the mechanisin. 
If the facilities covered by the mecha
nisn1 are in more than one Region, 
identical evidence of financial assur
ance must be submitted to and main
tained with the Regional Administra
tors of all such Rcgio115_ The amount 
of funds available through the mecha
nism n1ust be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 
and maintained for each facility, In di
recting funds available through the 
mechanism for post-closure care of 
any of the facilities covered by the 
inechanism, the Regional Administra
tor may direct only the amount of 
funds designated for that facility. 
unless the owner or operator agrees to 
the use of additional funds available 
under the mechanism. 

Ch) Release of the owner or operator 
from the requirenients of this section. 
When an owner or operator has com
pleted, to the satisfaction of the Re
gional Administrator, all post-closure 
care requirements in accordance with 
the post-closure plan, the Regional 
Administrator will, at the request of 
the owner or operator, notify hin1 ln 
writing that he is no longer required 
by this section to maintain financial 
assurance for post-closure care of the 
particular facility. 

§ 265.146 Use of a mechanism for finan
cial assurance of both closure and 
post-closure care. 

An owner or operator may satisfy 
the requirements for financial assur
ance for both closure and post-closure 
care for one or more facilities by using 
a trust fund, surety bond, letter o! 
credit, insurance·, financial test, or cor
porate guarantee that meets the speci
fications for the mechanism in both 
§§ 265.143 and 265.145. The amount of 
funds available through the inecha· 
nism must be no less than the sum of 
funds that would be available if a sep
arate mechanism had been established 

and 1nnintained for finan1·ial a:>sur
n.ncc of cJosure and of post-clo:sure 
ccare. 

~ 265.1-17 l.iahility requiremt;>nts. 

Ca) Coverage for sudden occidental 
occurrences. By the effective date of 
these rcg-ulations, an owner or opera
tor of a hazardous waste treat1nent, 
$torage, or disposal facility, or a group 
of such facilities, n1ust demonstrate fi
nancial responsibility for bodily injury 
and property damage to third parties 
caused by sudden accidental occur
rences arising from operations of the 
facility or group of facilities. The 
o\vner or operator n1ust have and 
rnaintain liability coverage for sudden 
accidental occurrences in the amount 
of at least $1 million per occurrence 
with an annual aggregate of at least $2 
million, exclusive of legal defense 
costs. This liability coverage may be 
demonstrated in one of three ways, as 
specified in paragraphs (a)(l), (2), and 
(3) of this section: 

Cl> An owner or operator may dem
onstrate the required liability cover
age by having liability insurance a.s 
specified in this paragraph. 

(i) Each insurance policy must be 
an1ended by attachment of the Haz. 
ardous Waste Facility Liability En
dorsement or evidenced by a Certifi
cate of Liability Insurance. The word
ing of the endorsement must be identi. 
cal to the wording specified in 
§ 264.151<0. The wording of the certifi. 
cate of insurance must be identical to 
the wording specified in § 264.15l(j). 
The O\Vner or operator must submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional Ad1ninistrator if the facilities 
are located in more than one Region. 
If requested by a Regional Administra
tor, the owner or operator must pro
vide a signed duplicate original of the 
insurance policy. 

(ii) Each insurance policy must be 
Issued by an insurer which, at a mini· 
mum, is licensed to transact the busi
ness of insurance, or eligible to provide 
insurance as an excess or surplus lines 
insurer, ln one or more States. 

C2l An owner or operator may meet 
the requlre1nents of this section by 
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passin1~ a fina11da\ ll'st for linbil\ly 
CO\'t•rar,r a~ spedfil•d in paragraph ( f) 
nf this st'CI ion. 

(3) An OWl1l'I" or operator HHtY c1~·1n

onstratc the n•quin'd liahiHty CO\'Pr
age through use of bolh the financial 
test and insurance as tht-'SC meclia
nisnu; are specified in this ~cction. 'f'he 
amounts of co\•eragc den1onstrated 
inust total al leru;t the rniuin1u1n 
amounts required by this paragraph. 

<b> Coverage for nons1ulden acciden
tal occurrences. An owner or operator 
of a surface impoundincnt, landfill, or 
land treattnent facility which is used 
to manage hazardous waste. or a group 
of such facilities, n1ust de1nonstrate fi
nancial responsibility for bodily 
damage and property damage to third 
parties caused by nonsudden acciden
tal occurrences arising fron1 oper
ations of the facility or group of facili
ties. The O>VTier or operator must have 
and inaintain liability coverage for 
nonsudden accidental occurrences in 
the amount of at least $3 million per 
occurrence with an annual aggregate 
of at least $6 million, exclusive of legal 
defense costs. 'This liability coverage 
n1ay be· demonstrated in one of three 
ways, as specified in paragraphs <b)(l), 
(b)(2), and <b><3> of this section: 

(1) An owner or operator may dem
onstrate the required liability cover
age by having liability insurance as 
specified in this paragraph. 

CD Each insurance policy must be 
amended by attachment of the llaz
ardous Waste Facility Liability En
dorsen1ent or evidenced by a Certifi
cate of Liability Insurance. The word
ing of the endorsement must be identi
cal to the wording specified in 
§ 264.15l(il. The wording of the certifi
cate of insurance must be identical to 
the wording specified in § 264.151(j). 
The owner or operator n1ust submit a 
signed duplicate original of the en
dorsement or the certificate of insur
ance to the Regional Administrator, or 
Regional Administrators if the facili
ties are located in nlore than one 
Region. If requested by a Regional Ad
ministrator, the owner or operator 
must provide a signed duplicate origi
nal of the insurance policy, 

<ii> Each insurance policy must be 
issued by an insurer which, at a inini
mum, is licensed to transact the busi-
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Ile::.~ of ins1lrancl', or t'iildhlt• lu pnivitk 
in.suni.nce as an F;o.;1·c::.s nr suqilu:; lint's 
in~;un•r, iu oue or 11H1n' .St.ates. 

(::!) J\11 owner or uptTalnr 1nn.y llHTI 
lhf• n•q11ircn1t"nt.s of thi:; ~;eel ion by 
pas .. <>iug- a financial ll':->1 for liability 
covt:·rage as :.pc('ified ln para~raph (f) 
of this section. 

(3) An owner or operator nlay dem
onstrate the required Ha.bility ·cover
age through ust~ of bnth the financial 
test and insurance us these mccha
nis1ns are specified in this secticin. The 
amounts of coverage 1nust total at 
least the minin1um aJnounts required 
by this paragraph. 

(4) The required liability coverage 
for nonsudden accidental occurrences 
must be dctnonstrated by the dates 
listed below. The total sales or reve
nues of the owner or operator in all 
lines of business, in the fbcal year pre
ceding the effective date of these regu
lations, will detcrn1ine which of the 
dates applies. If the owner and opera
tor of a facility are two different par
ties, or if there is more than one 
owner or operutor, the sales or reve
nues of the owner or operator with the 
largest sales or revenues will deter~ 
1nine ihe date by \Vhich the coverage 
must be den1onstr2.ted. The dates are 
as follows: 

<D For an owner or operator with 
sales or revenues totalling $10 million 
or more, 6 months after the effective 
date of these regulations. 

Cii> For an owner or operator with 
sales or revenues greater than $5 mil
lion but less than $10 million, 18 
months after the effective date of 
these regulations. 

(iii) All other owners or operators, 30 
months after the effective date of 
these regulations. 

(5) By the date 6 months after the 
effective date of these regulations an 
owner or operator \Vho is within either 
of the last two categories (paragraphs 
(bJC4)(ii) or (b)(4)tiii) of this section> 
n1ust. unless he has demonstrated li
ability coverage for nonsudden acci
dental occurrences, send a letter to the 
Regional Ad1ninistrator stating the 
date by which he plans to establish 
such coverage. 

(cl Request for variance. If an owner 
or operator can demonstrate to the 
satisfaction of the Regional Adminis-
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t.rato1 thal I Ju· lt·vt•b of financial re
.spon.sibility rt'(]Hirt'd by paragraph \al 
or d.>l of lili.s .Sl'<'lion an' nut ('\Jr.!:ii:->lent 
with 1.h<> dt>grt'l' and dur;ltiun of risk 
asso1'iat r·d wii h t fC':t1.1nf'11t., st urage, or 
disposal .at Lile facility or group of fa. 
cilities, tht• owner or upcratpr n1ay 
obtain a variance fron1 the RPgional 
Adminbtrator. The request for a vari
ance 1nust be .subn1itted in writing to 
the Regional Ad1ninistrator. If grant
ed, i.he variance will take the form of 
an adjusted level of required liability 
coverage, such level to be based on the 
Regional Adn1inistrator's asst~s;;n1ent 
of the degree and duration of risk as
sociated wilh the ownership or oper
ation of the facility or group of facili
ties. 'l'he Regional Adn1iuisirator n1ay 
require an owner or operator who re
quests a variance to provide such tech
nical and engine_ering infonnation as is 
deemed necessary by the Regional Ad
n1inistrator to determine a level of fi
nancial responsibility other than that 
required by paragraph (a) or (b) of 
this section. The Regional Adn1inistra
tor v.·ill process a variance request as if 
it were a permit modification request 
under § 270.4l(a)(5) of this chapter 
and subject to the procedures of 
§ 124.5 of this chapter. Notwithstand
ing any other provision, the Regional 
Administrator may hold a public hear
ing at his discretion or whenever he 
finds, on the basis of requests for a 
public hearing, a significant degree of 
pubic interest in a tentative decision 
to grant a variance. 

(d) Adjustnients by the Regional Ad-
1ninistrator. If the Regional Adminis
trator detennines that the levels of fi
nancial responsibility required by 
paragraph (a) or (b) of this section are 
not consistent with the degree and du
ration of risk associated with treat
ment, storage, or disposal at the facili
ty or group of facilities, the Regional 
Administrator inay adjust the level of 
financial responsibility required under 
paragraph (a) or (b) of this section as 
may be necessary to protect human 
health and the environment. Thls ad
justed level will be based on the Re
gional Administrator's assessment of 
the degree and duration of risk associ
ated with the ownership or operation 
of the facility or group of facllitlt:s. In 
addition, if the Regional Administra-

tor dctl'nnil11'S t.hal. lt11·n' ls a :>ignifi
cnnt rbk to hu1nan health atll1 tht· en
vironna'nt fron1 non:>udd1·n accidental 
OCl'lllTL'lll't'S resulting ·fruin t ht> oper
ations of a facility that i:) not a surface 
in1poundnH.!11!., landfill, or land tn~at· 
Ull'nt facility, he n1ay require t.hat an 
owner or operator of the facility 
co1nply with paragraph lb) of this sec
tion. An owner or operator tnust fur· 
nish to the Regional Adn1inistrator, 
within a reasonable time, any infonna
tion which the Regional Administra
tor requests to determine whether 
cause exists for such adjustments of 
level or type of i:overage. The Region
al Adn1inistrator will process an ad
justrnent of the level of required cov
erage as if it were a pern1it modifica
tion under § 270.4l(a)(5) of this chap
ter and subject to the procedures of 
§ 124.5 of this chapter. Notwithstand
ing any other provision, the Regional 
Administrator 1nay hold a public hear
ing at his discretion or whenever he 
finds, on the basis of requests for a 
public hearing, a significant degree of 
public interest in a tentative decision 
to adjust the level or type of required 
coverage. 

{ e > Period of coverage. An owner or 
operator must continuously provide li
ability coverage for a facility as re
quired by this section until certifica
tions of closure of the facility, as spec
ified in § 265.115, are received by the 
Regional Administrator. 

(fl Financial test for liability cover
age. < 1) An owner or operator may sat
isfy the requirements of this section 
by den1onstrating that he passes a fi. 
nancial test as specified in this para
graph. To pass this test the owner or 
operator must n1eet the criteria of 
paragraph (f)(l)(i) or (f)(l)(ii): 

en The owner or operator must have: 
CA) Net working capital and tangible 

net worth each at least six times tl;le 
amount of liability coverage to be 
demonstrated by this test; and 

<Bl Tangible net v.:orth of at least 
$10 million; and 

CC) Assets in the United States 
amounting to either: (J) At least 90 
percent of his total assets; or <2> at 
least six thnes the amount of liability 
coverage to be demonstrated by this 
test. 
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(ii) 'riH' OWIHT or opl'r:tlor lllllSI 

haV~': 
<Al A curn•11l ralin~~ for hb 1uosl 

n•ceul bond biauu1cr of AAA, AA, A, 
or BBB a.s iss111•d by 81.andanl a.net 
Pnor·s. or Aaa. Aa, A, or Baa a.-; issued 
Uy Moody's; and 

( B) Tan1-riblc net worth of at lc;1..<>l 
$10 1nilliun: anll 

(C) Tangible net worth at least ::;ix 
lilncs the an1ount of liability coverage 
to be de1nonstratcd by this test; and 

cD> Assets in the llnitcd Slates 
a1nounting to either: < 1 > at lt~ast 90 
µerccnt of his total assets; or C2) at 
least six limes the atnount of liability 
coverage to be de1nonstrated by this 
test. 

<2> The phrase "a.mount of liability 
coverage" as used in paragraph Cf)(l) 
of this section refers to the annual ag
gregate amounts for which coverage is 
required under paragraphs (a) and <bl 
of this section. 

(3) To de1nonstra.tc that he n1eets 
this test, the owner or operator ntust 
submit the following three items to 
the Regional Administrator: 

(i) A letter signed by the owner's or 
operator's chief financial officer and 
worded as specified in § 264.151(g). If 
an o\vncr or operator is using the fi
nancial test to den1onstratc both as
surance for closure or post-closure 
care, as specified by §§ 264.143(f), 
264.145(f), 265.143(e), and 265.145(c}. 
and liability coverage, he must sub1nit 
the letter specified in § 264.151Cg) to 
cover both forms of financial responsi
bility; a separate letter as specified in 
§ 264.15l(f) is not required. 

<iil A copy of the independent certi
fied publi.:: accountant's report on ex
amination of the owner's or operator's 
financial statements for the latest 
co1npletcd fiscal year. 

<iii> A special report lron1 the 
owner's or operator's independent cer
tified public accountant to the owner 
or operator stating that: 

CA) He has compared the data which 
the letter from the chief financial offi
cer specifies as having been derived 
fron1 the independently audited, year
end financial state1nents for the latest 
fiscal year with the amounts in such 
financial statements: and 

<BJ In connection with that procc
dun\ no matters carne lo his attention 
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whkh 1·aus1•d hi111 to l.ll'lil•\'t' lhal llh· 
.';1)t•t•ifi1•d data should be ~uljusU•tL 

l4l 'fht· uw111~r or operator 1Hliy 
oblain a on1•-ti1Ht~ t·xl1·11:.;io11 of the 
I illH' allu\~'t'·d for :-;ulnni:->sion of lht~ 
dOl'\lllH'tllS Sl)t'Cifit·d in JHl.ragraph 
<f)(3) of t.hts st•ction ii llu• fiscal year 
of the 1)Wner or opt·rat or ends during 
t11e 90 days pl'ior to the effecl ive date 
of these regulations and if the yea.r
end financial staten1ents for that 
fiscal year will be audited by an inde
pendent certified public accountant. 
The extension will end no later than 
90 days after the end of the owner's or 
operator's fiscal year. To obtain the 
extension, the owner's or operator's 
chief financial officer n1ust send, by 
the effective date of these regulations, 
a letter to the Regional Adn1inistrator 
of each Region in which the owner's 
or operator's facilities to be eovered by 
the financial test are located. This 
letter from the chief financial officer 
must: 

CD Request.. the extension; 
(ii) Certify that he has grounds to 

believe that the owner or operator 
meets the criteria of the financial test; 

(iii) Specify for each facility to be 
covered by the test the EPA Identifi
cation Nu1nber. name, address, the 
an1ount of liability coverage and, \Vhen 
applicable, current closure and post
closure cost estimates to be covered by 
the test; 

(iv) Specify the date ending the 
owner's or operator's last complete 
fiscal year before the effective date of 
these regulations; 

(v) Specify the date, no later than 90 
days after the end of such fiscal year, 
when he will subn1it the documents 
specified in paragraph (f)(3l of this 
section; and 

( vil Certify that the year-end finan
cial statements of the owner or opera
tor for such fiscal year will be audited 
by an independent certified public ac
countant. 

C5l After the initial submission of 
items specified in paragraph (f)(3) of 
this section, the owner or operator 
must send updated infonnation to the 
Regional Administrator within 90 days 
after the close of each succeeding 
fiscal year. 'rhis infonnation must con· 
sist of all three ite1ns specified in para
graph Cf)(3) of this section. 
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(6) Ir tile (1Wllt'r or u(H'l'ator no 
longer n1t't'ls ti~•· n·quin·1nenLs of 
paragrapl1 (f/lll of thi::; sectiu11, ht• 
1nust obi ain insurance for the entire 
a1nount of n·quirt•d liability covf·rai;e 
a.s spl!cified in this se,·tion. Evidt'ncc of 
insuranc1· 1nust h<' subu1itted to the 
H.cgional Ac.hninllit1·ator within 90 days 
after the end of the fiscal year for 
which the year.end financial data 
show that the owner or operator no 
longer n1eets the test rcquircment.s. 

(7) ~'he Regional Ad1ninistrator n1ay 
disallow use of this test on the basis of 
qualifications in the opinion expressed 
by the independent certified public ac
countant in his report on exa1nination 
of the owner's or operator's financial 
statements <see paragraph (f)(3)Cii) of 
this section). An adverse opinion or a 
disclain1cr of opinion will be cause for 
disallowance. The Regional Adminis
trator will evaluate other qualifica
tions on an individual basis. The 
owner or operator must provide evi
dence of insurance for the entire 
a1uount of required liability coverage 
as specified in this section within 30 
days after notification of disallowance. 

{g) Notwithstanding any other provi
sion of this part, an owner or operator 
using liability insurance to satisfy the 
requirements of this section may use, 
until October 16, 1982, a Hazardous 
Waste Facility Liability Endorsement 
or Certificate of Liability Insurance 
that does not certify that the insurer 
is licensed to transact the business of 
insurance, or eligible as an excess or 
surplus lines insurer, in one or more 
States. 

(Approved by the Off~ce of Management 
and Budget under control number 2000-
0445, for paragraphs (a)(ll(i), (bl<ll<Il. 
<blC5), (C), Cd), and Cf) <3> through C6). 
[47 FR 1C558, Apr. 16, 1932, as amended at 
47 FR 28627, July 1, 1982; 47 FR 30447, July 
13. 1982; 48 FR 30115, June 30, 1983) 

§ 265.1.18 Incapacity of owners or opera
tors. guarantors, or financial instilu
tions. 

(a) An O\Vner or operator must 
notify the Regional Administrator by 
certified mail of the commencement of 
a \'oluntary or involuntary Proceeding 
under Title 11 <Bankruptcy), U.S. 
Code, naming Lhe owner or operator as 
debtor, within 10 days after com-

1111~llC'<'n1cnt of thf~ proc<·cding. A guar'. 
an tor of a coqhirat1· ~uaralll("(' as SP<'C
i;i(•J in §§ 2ti5.143<«l and 2ti5.145(l') 
rnust 1nakc such a notifkation if he is 
nn1ncrt as debt.or, as rPqUil't'.d und{'r 
the lt'nns of the corporate guarantee 
C§ 264.151Ch)). 

{bl An O\l.'ner or operator who fulfills 
the require1ncnts of § 265.143, 
§ 265.145, or § 2G5.147 by obtaining a 
trust fund, surety bond. letter of 
credit, or insurance policy will be 
deemed to be without t.hc required fi
nancial assurance or liability coverage 
in the event of bankruptcy of the 
trustee or issuing institution. or a sus
pension or revocation of the authority 
of the trustee institution to act as 
trustee or of the in.stitution issuing 
the surety bond, letter of credit, or in
surance policy to issue such instru
ments. The o\\·ner or operator must es
tablish other financial assurance or li
ability coverage within 60 days after 
such an event. 

§ 265.1.19 Use of State-requfred mecha
nisnts. 

(a) For a facility located in a State 
where EPA is ad1ninistering the re
quiren1ents of this Subpart but where 
the State has hazardous waste regula
tions that include requirements for fi
nancial assurance of closure or post
closure care or liability coverage, an 
o\vner or operator ntay use State-re
quired financial mechanisms to meet 
the requirements of § 265.143, 
§ 265.145, or § 265.147 if the Regional 
Administrator determines that the 
State inechanisms are at least equiva· 
lent to the financial mechanisms specl· 
fied in this Subpart. The Regional Ad
ministrator will evaluate the equiva
lency of the inechanisrns principally in 
terms of ( 1 > certainty of the availabil
ity of funds for the required closure or 
post-closure care activities or liability 
coverc.ge and (2) the amount of funds 
that will be made available. The Re
gional Administrator may also consid
er other factors as he dee1ns appropri
ate. The ov1ner or operator must 
submit to the Regional Adn1inistrator 
evidence of the establishment of the 
mechanism together with a letter re
questing that the State-required 
mechanism be considered acceptable 

537 



§ 265.150 

for 1nct~U11~ till' n'quin'nlculs of this 
Subpart. 1'111· sull111issin11 nu1:-;I. indnde 
t.lle followin~ infonnal ion: 'I'hc facili· 
ly's f~PA Jd(•Jltificalion Nu1nb1·r. 
niune, and address. and t.11c a1nount of 
funds for closure or 1>osl.-closun~ care 
or lial>ilit.y cov~rage as.<>ured by the 
tnechanis1n. 'I'hc Regional Administra
tor will notify the owner or operator 
of his determination regarding the 
mechanism's acceptability in lieu of fi
nancial n1echanis1ns specified in this 
Subpart. The H.egional Administrator 
may require the owner or operator to 
submit addilional information as is 
deemed necessarY to make this deter
mination. Pending this deteruiination, 
the owner or operator will be dce1ned 
to be in compliance with the require
n1ents of § 265.143, § 265.145, or 
§ 265.147, as applicable. 

(b) If a State-required mechanism is 
found acceptable as specified in para
graph (a) of this section except for the 
amount of funds available, the owner 
or operator may satisfy the require
ments of this Subpart by increasing 
the funds available through the State
required mechanism or using addition
al financial mechanisms as specified in 
this Subpart. The amount of funds 
available through the State and Fed
eral mechanisms must at least equal 
the amount required by this subpart. 

§ 265.150 State assumption of responsibil
ity. 

Ca) If a State either assumes legal re
sponsibility for an owner's or opera
tor's con1pliance with the closure, 
post-closure care, or liability require· 
ments of this Part or assures that 
funds will be available from State 
sources to cover those requirements, 
the owner or operator will be in con1-
pliance with the requirements of 
§ 265.143, § 265.145, or§ 265.147 if the 
Regional Administrator determines 
that the State's assumption of respon
sibility is at least equivalent to the fi
nancial mechanisms specified in this 
Subpart. The Regional Administrator 
will evaluate the equivalency of State 
guarantees principally in terms of <1> 
certainty of the availability of funds 
for the required closure or post-clo
sure care activities or liability coverage 
and C2) the amounl of funds that will 
be made available. The Regional Ad-
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tninistralur 1nay also consider ollH•r 
factors as he det'lll.S approprialt•. 1'ht• 
owner 01· operator rnu.st subruil Lo lhe 
RPgionn.I Adtnini:;tnl.tor a lctl1•r fro1n 
tht' SI.alt• d~scribin~ the nnt un• of lhf' 
State's ass1unpl ion of n·spon:-;ibility to
gether with a lt•tl.t'r fro1n lht~ owner or 
operator requesting that the State's 
assurnption of responsibility be consid
ered acceptable for meeting the re
quirements of this Subpart. The letter 
from the State must include, or have 
attached to it, the following inforn1a
tion: the facility's EPA Identification 
Number, name. aud address, and the 
an1ount of funds for closure or post
closure care or liability coverage that 
are guaranteed by the State. The Re
gional Administrator wil1 notify the 
owner or operator of his determina
tion regarding the acceptability of the 
State's guarantee in lieu of financial 
mechanisms specified in this Subpart. 
The Regional Ad1ninistrator may re· 
quire the owner or operator to submit 
additional information as is deemed 
necessary to make this determination. 
Pending this determination, the owner 
or operator \Vill be deemed to be in 
compliance with the requirements of 
§§ 265.143, § 265.145, or § 265.147, as 
applicable. 

Cb) If a State's assumption of respon
sibility is found acceptable as specified 
in paragraph Ca) of this section except 
for the amount of funds available, the 
owner or operator may satisfy the re
quirements of this Subpart by use of 
both the State's assurance and addi
tional financial nlechanisms as speci
fied in this Subpart. The amount of 
funds available through the State and 
Federal mechanisms must at least 
equal the amount required by this sub
part. 

Subpart 1-U$e and Management of 
Containers 

§ 26!>.170 Applicability. 

The regulations in this subparf 
apply to owners and operators of all 
hazardous waste facilities that store 
containers of hazardous waste, except 
as § 265.1 provides otherwise. 
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~ ~li5.17 I l '11111lili11n 111" 1·ontai1H~!'s. 

If :1 contoliner holdin~ · lia/'.ardous 
wastl· is tHi! 111 f~oort cunditinn, or if it 
b;'1dns to h·ak, lh1· ownf'r or Opf'ralor 
niust transfer I ht~ hnzardous wast(' 
front this contailll'I' t.o a (·011tain<'r that 
is in good co11dilio11, or 1n:i11age lht> 
waste in so1nt' ot.J1cr way that L'On1plies 
with the rl~quircnicnt.s of this part. 

§ 21if•.172 Com)latihilily of wastt' with cun
tainer. 

The owner or operator ntust use a 
container rnude of or lined with mate
rials which will not react with, and are 
otherwise con1patible with, the haz
ardous waste to be stored. so that the 
ability of the container to contain tht: 
waste is not impaired. 

§ 265.173 l\lanagemcnt of containers. 

(a) A container holding hazardous 
waste must always be closed during 
storage, except when it is necessary to 
add or remove waste. 

(b) A container holding hazardous 
waste must not be opened. handled. or 
stored in a manner which may rupture 
the container or cause it to leak. 
[Con1111ent: Re-use of containers in tran.s
portation is governed by U.S. Department of 
Transportal.ion regulations, including those 
set forth in 49 CFR 173.28.) 

[45 FR 33232, :r..1ay 19, 1980, as amended at 
45 FR 78529, Nov. 25, 19801 

§ 265.174 Inspections. 

The owner or operator must inspect 
areas where containers are stored, at 
least weekly, looking for leaks and for 
deterioration caused by corrosion or 
other factors. 
lC01nment: See§ 265.111 for remedial action 
required if deterioration or leaks are detect
ed.] 

§ 265.175 [Rescn·edl 

§ 265.176 Spt:cial requirements fur ignitn
ble or reactive wn1>te. 

Containers holding ignitable or reac
tive \\•aste must be located at least 15 
n1eters (50 feet) from the faclllty's 
property line. 
CComme11t: Sec § 265.17(11) for nddltlonnl re
quirements.) 

!:i :!ll:i.177 KJlt'cial rc411in'1Ul'llls fi1r inc11111-
patihll' w;i,.ll·s. 

<a I Incon1pat ib\c· \\'::t:>tPs, or incon1-
patihlt• WiL'>t1•s anti 1n<1.tcrials. tsPc Ap
IH'll1lix V for t·x:unp!Ps) n111st. not be 
pla<wd in till' sanH' containl'r. unlt~ss 
~ 265.17(b) i~; con1plied with. 

Cb) Hazardous waste n1ust not be 
placed in an unwashed containt'r that 
previously held an incompatible waste 
or material csee Appendix V for exam
ples), unless § 265.17Cb) is complied 
with. 

(c) A storaA"e C'ontaincr holding a 
hazardous waste that is incornpatible 
with any waste or other materials 
stored nParby in other containers. 
piles, open tanks, or surface irnpound
tncnts inust be separated fron1 the 
other materials or protect<od from 
then1 by n1eans of a-dike, berm, wall, 
or other device. 
CComnw11l: The purpose of this is to prevent 
fires. explosions. gaseous en1issions, leach
ing, or other discharge of ha.zardo11s waste 
or hazardous waste constituents which 
could result fro1n the mixing of incompati
ble wastes or n1.aterials if containers break 
or leak.] 

Subpart J-Tanks 

§ 265.190 Applicability. 

The regulations in I.his subpart 
apply to owners and operators of fa
cilities that use tanks to treat or store 
hazardous waste, except as § 265.1 pro· 
vides other\vise. 

§ 265.191 [Hc~erved) 

§ 265.192 General operating requirements. 

(a) Treatn1ent or storage of hazard
ous waste in tanks must con1ply with 
§ 265.17Cbl. 

Cb) Hazardous wastes or treatment 
reagents must not be placed in a tank 
if they could cause the tank or its 
inner liner to rupture, leak, corrode, or 
othcr\vise fail before the end of its in
tended life. 

Cc) Uncovered tanks must be operat
ed to ensure at least 60 centimeters < 2 
feet) of freeboard, unless the tank is 
equipped with a containment struc
ture <e.g., dike or trench), a drainage 
control systen1, or a diversion struc
ture <e.g., standby tank) with a capac-
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§265.193 

ity that l'qll:\ls or t>xct·~ds the volutn1~ 
of Utt• top 00 ct•fllinu·lt'rs (2 ft•f>t.) of 
the tank. 

((J} Wht·rl' hazardous waste is con
tinuously fl'd into a t.ank. the tank 
rnust be cquippt•d with;\ n1cans to stop 
this inflow (e.g., a wa.'itc feed cutoff 
system or by-pa.ss systcn1 lo a stand-by 
tank>. 
lC01nme11l: The:>t' :;yslt•n1;; arc intended to 
be used in the c\'ent of a leak or overflow 
fron1 the tank due to a systt~1n failure (e.g., a 
malfunction in thl' treatment prOCl'SS, a 
crack in the tank, l'lC.).] 

§ 26!l.l93 \Vaste unalysis and trial tests. 

(al In addition to the waste analysis 
required by § 265.13, whenever a tank 
is to be used to: 

< 1) Chemically treat or store a haz
ardous waste which is substantiaHy 
different from waste previously treat
ed or stored in that tank; or 

(2) Che1nicaHy treat hazardous 
waste with a substantially different 
process than any previously used in 
th.at tank; the owner or operator must, 
before treating or storing the different 
waste or using the different process: 

( i) Conduct waste analyses and trial 
treatment or storage tests (e.g., bench 
scale or pilot plant scale tests); or 

<ii> Obtain written, documented in
formation on similar storage or treat
ment of similar waste under similar 
operating conditions; 
to show that this proposed treatment 
or storage will meet all applicable re
quirements of§ 265.192(a) and Cb). 
[Comment: As required by § 265.13, the 
waste analysis plan must include analyses 
needed to comply with §§ 265.198 and 
265.199. As required by § 265.73, the owner 
or operator must plaee the results fro1n 
each waste analysis and trial test. or the 
documented information, in the operating 
record of the facility.] 

§ :?65.19-1 Inspections. 
<a> The owner or operator of a tank 

must inspect, where present: 
(1) Discharge control equipment 

<e.g., waste feed cut-off systems, by
pass systems, and drainage systems), 
at least once each operating day, to 
ensure that it is in good working order; 

<2> Data gathered from monitoring 
<•quipmcnt <e.g .. pressure and tempera
turt~ gauges), at lea.st once each aper-

Title 40-Protection of Environment 

a.ling day. to t'llSUIT I.hat. lilt• lank is 
bl'ing opl'rated ai'cordiu~~ to its dt'sign; 

Cil 'I'he1cvi•I of wa:-;t.f· in th~ tank, at 
!Past onct• t:ach opera! ing day, t.o 
eni;urt' cornpliance with § 265.192(c); 

(4) 'fht• eonstruction nialcrials of the 
t.ank, at least weekly, to detect corro· 
sion or leaking of fixtures or sea1ns; 
and 

(5) The construction materials of, 
and the area in1n1ediately surround
ing, discharge confine-nu·nt structures 
<e.g., dikes>. at least weekly, to detect 
erosion or obvious signs of leakage 
<e.g .. wet spots or dead vegetation). 
£Contntcnt: As required by § 265.15<cl, the 
owner or operator must renicdy any duterio· 
ration or 1nalfunction he finds.1 

§§ 265.195-265.196 [Reservl!d) 

§ 265.197 Closure. 

At closure, all hazardous waste and 
hazardous waste residues must be re
n1oved from tanks, discharge control 
equipment, and discharge confinement 
structures. 
(Comment: At closure, as throughout the 
operating period. unless the owner or opera
tor can den1onstrate, in accordance with 
§ 261.J(c) or (dl of this Chapter, that any 
solid waste removed from his tank is not a 
hazaTdous waste. the owner or operator be· 
comes a generator of hazardous waste and 
n1ust manage it in accordance with all appli
cable requirements of Parts 262, 263, and 
265 or this chapter.1 

§ 26S.198 Special requirements for ignita
ble or reactive waste. 

(a) Ib'llitable or reactive waste must 
not be placed in a tank, unless: 

Cl) The waste is treated, rendered, or 
mixed before or imrnediately after 
placement in the tank so that (j) the 
resulting waste, mixture, or dissolu
tion of material no longer meets the 
definition of ignitable or reactive 
waste under § 261.21 or § 261.23 of this 
chapter, and <ii> § 265.17Cb) is com
plied with; or 

< 2) The waste is stored or treated in 
such a way that it is protected from 
any material or conditions which may 
cause the waste to ignite or react; or 

(3) The tank is used solely for emer
gencies. 

Cbl The owner or operator of a facili· 
ty which treats or stores ignitable or 
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n';u:tive wastt' iu <'Ovc·n'd I a1iks rnust 
coruply with thl' h11ff1·r zont· requin·
nu~nts for Lank~; l'Dnlaint'd in 'fablt•s 2-
1 lhroug:h 2-6 of lht• Na! ional l•'ire 
Prott~ction Assodalio11·s ··1·'lan11nable 
and Cu1nbustihl<~ Liquids Codi"' ( 1977 
or 19811. Cincorporat.t•d Uy refercnct:. 
sec§ 260.lll. 

(45 FR 33232. Ma.y 19, 19UO. as amended at 
46 FR 35249, July 7, I!)Ul] 

§ 265.199 Special n~4uirt'1ue11ts for i11com
paliblc wastes. 

<al Incompatible wast.es, or incom
Phtible wru;tes and n1aterials, <see AP· 
pendix V for exa.1nplt~) n111st not be 
placed in the sa1ne tank, unless 
§ 265.17(b) is co1nplied \Vith. 

(b) Hazardous waste must not be 
placed in an unwashed tank which 
previously held an incompatible waste 
or material, unless § 265.17Cb) is com
plied with. 

Subpart K-Surfaca lmpoundment5 

§ 265.220 Applicability. 

The regulations in this Subpart 
apply to owners and operators of fa
cilities that use surface in1poundments 
to treat, store, or dispose of hazardous 
waste, except as § 265.1 provides other
wise. 

§ 265.221 (Reserved) 

§ 265.222 General operating requirements. 

A surface impoundment n1ust main
tain enough freeboard to prevent any 
overtopping of the dike by overfilling, 
wave action, or a storm. There must be 
at least 60 centimeters (2 feet) of free
board. 

[ CommenL· Any point source discharge from 
a surface tmpoundment to waters of the 
United States Is subject to the requiren1ents 
of Sectioh 402 of the Clean Water Act, as 
amended. Spills may be subject to St:ction 
311 of that Act.] 

§ 265.223 Cont~in1ncnt system. 

All earthen dikes must have a pro
tective cover, such as grass, shale, or 
rock, to minimize \Vind and water ero· 
sion and to preserve their structural 
integrity. 

!:i" :?li:i.221 [ lh·,,rn·1·d I 

!:i" 2ti:i.:?:!:i \\'ash• ~1n:tl)sb ~and trial lt'"l"'· 

ta) In addition to th1' wastt> analvses 
lTQllired b:,.· ~ 2G5.1:i. \\IH'lll'\·er a .sur· 
face hnvoundnit-nt is to bt' used to: 

< 1) Ch('lnically treat a hazardous 
waste Which is substantially different 
from \Vast(:O previously treated in that 
hnpoundment; or 

(2) Cheniically treat huza.rdous 
waste with a substantially different 
process than any previously used in 
that impoundment; the ownE>r or oper* 
a.tor must, before treating the differ
ent waste or using the different proc
ess: 

<il Conduct waste ana.Iyses and trial 
treatrnent tests Ce.g., bench scale or 
pilot plant scale tests); or 

OD Obtain written, docurnented in
formation on similar treatment of 
similar waste under similar operating 
conditions; to show that this treat
n1ent will comply with§ 265.l'Hb). 
[Co11unent: As required by § 265.13, the 
waste analysis plan n1ust include analyses 
needed to comply with §§ 265.229 and 
265.230. As required by § 265.73, the owner 
or operator must place the results from 
each waste analysis and trial test, or the 
documented information, ln the operating 
record of the facility.} 

§ 265.226 Inspections. 

(a) The owner or operator must in
spect: 

Cl) The freeboard level at least once 
each operating day to ensure compli
ance with § 265.222, and 

<2> The surface impoundment, in
cluding dikes and vegetation surround
ing the dike, at least once a week to 
detect any leaks, deterioration, or fail
ures in the inipoundment. 
CC01nment: As required by § 265.15Ccl, the 
owner or operator must remedy any deterlo· 
ration or n1alfunctlon he finds.J 

§ 265.227 [Heserved) 

§ 265.228 Clotiure and post-closure. 

(a) At closure, the owner or operator 
may elect to remove from the im
poundment: 

C 1) Standing liquids; 
C2) Waste and waste residues; 
(3) The liner, if any; and 
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i s 265.229 

<4J \.Jndt>rlyini-: and !illlTOllnding con 
la1ni11ntcd soil. 

<bl If Liu· o\'v'llt'r or opt'r:ttor n'llH•\'t'S 

all the in1pol111th1H•nt n1al-erial.s in 
paragraph <a> or thb St'ct.ion, or can 
den1onstrate undf'r § :!Gl.3(c) and {dl 
of this chapter that none of tlH' 1nat.e
rials listed in paragraph {al of this 
Section remaining at any stage of re
moval are hazardous wa:;tes, the itn
poundment is not further subject to 
the requirements of this part.. 
[Com"wnt: At closure, as throughout the 
operating period, unless the owner or opera
tor can dcn1on.stratc, in accordance with 
§ 261.3 (C) or {d) of this chapter, that any 
solid waste removed from the .surface im
poundment is not a hazardous waste, he bc
comeo; a generator of hazardous waste and 
must manage it in accordance with all appli
cable requirements of Parts 262, 263, and 
265 of this chapter. The surface impound
mcnt m::i.y be subject to Part 257 of this 
chapter even if it is not subject to this 
Part.] 

Cc> If the owner or operator does not 
remove all the impoundment n1aterials 
in paragraph Ca> of this section, or 
does not make the demonstration in 
paragraph Cb) of this section, he must 
close the impoundment and provide 
post-closure care as for a landfill 
under Subpart G and § 265.310. If nec
essary to support the final cover speci
fied in the approved closure plan, the 
owner or operator must treat remain
ing liquids, residues, and soils by re
moval of liquids, drying, or other 
means. 
[Comment: The closure requirements under 
§ 265.310 will vary wilh the amount and 
nature of the residue remaining, if any, and 
the degree of contamination of the underly
ing and surrounding soil. Section 265.ll7(d) 
allows the Regional Administrator to vary 
po,st.clo.surc care requirements.] 

§ 265.229 Special requirements for ignita
ble or reactive wa~tt'!. 

(a) Ignitable or reactive waste must 
not be placed in a surface impound
ment, unless: 

< 1) The waste is treated, rendered, or 
mixed before or ilnmediately after 
placement in the impoundment so 
that OJ the resulting waste, mixture, 
or dissolution of n1aterial no longer 
meets the definition of ignitable or re
active waste under §§ 261.21 or 261.23 

Title 40-Protection of Environment 

oft.hi:-; cllaplcr, :ind <iil § 265.l7l\JJ is 
co1nplit'd will1: or 

C2J The surface itnpouudnH'HI is 
US(•d solely for t•1n•·rgcnl'ics. 

~ 26;).2:111 811cdal n·quircnwnls for incom
!Jalihlc wastes. 

Incon1patible waste:;. or inco1npati
ble wastes and tnalerials, tsee Appen
dix V for exan1plc:-;) n1ust not be 
placed in the same surface impound-
1nent, unless § 265.l 7(bl is co1nplied 
with. 

Subpart l-Wa'iitc Piles 

!i 265.250 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that treat or store hazardous 
waste in piles, except as § 265.1 pro
vide:s otherwise. Alternatively, a pile of 
hazardous waste may be n1anaged as a 
landfill under Subpart N. 

§ 265.2fil Protection from wind. 

The o\vner or operator of a pile con
taining hazardous waste which could 
be subject to dispersal by wind must 
cover or otherwise manage the pile so 
that wind dispersal is controlled. 

§ 26fi.252 \Vaste analysis. 

In addition to the waste analyses re
quired by § 265.13, the ov.·ner or opera
tor must analyze a representative 
sample of waste from each incoming 
movement before adding the waste to 
any existing pile, unless ( 1) The only 
wastes the facility receives which are 
amenable to piling are compatible 
with each other, or (2) the waste re
ceived is compatible with the waste in 
the pile to which it is to be added. The 
analysis conducted must be capable of 
differentiating between the types of 
hazardous waste the owner or opera
tor places in piles, so that mixing of 
incompatible waste does not inadvert
ently occur. The analysis must include 
a visual comparison of color and tex
ture. 
CConnnent: As required by § 265.13, the 
waste analysis plan must include analyses 
needed to comply with §§ 265.256 and 
265.257. As required by § 265.73, the owner 
or operator must place the results of this 
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arialy:;i;; i11 tl1e o~ ... rating n·cord uf th,• faril· 
ity.] 

§ 2611.2.'i:I l 'ontaiuuwnt. 

If leachate or run-off fl·on1 a pile is a 
hazardous waste, tht~n either: 

<aHll The J)ilf' roust be placed on an 
in1permeablc base that is cornpatible 
with the waste under the conditions of 
treatment or storage; 

<2> The owner or operator must 
design, construct, operate, and main
tain a run-en control system capable 
of preventing flow onto the active por· 
tion of the pile during peak discharge 
fro1n at least a 25-year storm; 

<3) The owner or operator must 
design, construct, operate, and main· 
tain a run-off management syste1n to 
collect and control at least the \O.'ater 
volun1e resulting from a 24-hour. 25-
year storrn; and 

<4) Collection and holding facilities 
(e.g., tanks or basins) associated \Vith 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously to maintain design 
capacity of the system; or 

(b)(l) The pile must be protected 
from precipitation and run-on by some 
other ineans; and 

(2) No liquids or wastes containing 
free liquids inay be placed in the pile. 
[ComrnenL· If collected leachate or run-off 
Is discharged through a point source to 
waters of the United States, it is subject to 
the requirements of Section 402 of the 
Cler~n Water Act, as amended.] 

(45 FR 33232, May 19, 1980, as amended at 
47 FR 32367, July 26, 19821 

§§ 265.254-265.255 [Reserved] 

§ 2G5.256 Speciul requirements for ignita
ble or reacti\'e wuste. 

(a) Ignitable or reactive wastes must 
not be placed in a pile, unless: 

c 1) Addition of the waste to an exist
ing pile (i) results in the waste or mix
ture no longer meeting the definition 
of ignitable or reactive waste under 
§ 261.21 or § 261-23 of this chapter, 
and Cii) complies with§ 265.17(b); or 

(2) The waste is managed in such a 
way that it is protected from any 1na
terial or conditions which may cause it 
to ignite or react. 

f;i :!/i;,.~5i Spl'1'ial n·11uin•nwnl:i for inn1m-
11atihh• wasks. 

ra) lnco1npatiblc wn:::le!-i, or inconl· 
pat iblt• wast i's· and n1aterial.s, (Sl't' Ap
pC'ndix V for exarnplesl 1nust not be 
placed in the same pile, unles::; 
§ 265.17Cbl is con1plied with. 

<bl A pile of ha..:ardous waste that is 
incompatible with any waste or other 
material stored nearby in other con
tainers. piles, open tanks, or surface 
impoundments n1ust be separated 
from the other materials, or protected 
from the1n by means of a dike, berm, 
wall, or other device. 
CCommP.nL· The purpose of this is to prevent 
fires, explosions, gaseous emissions, leach
ing, or other discharge of hazardous waste 
or hazardous waste constituents which 
could resnlt from the contact or mixing of 
incompatible wastes or 1naterials.} 

Cc) Hazardous waste must not be 
piled on the same area where incom
patible wastes or materials were previ
ously piled, unless that area has been 
decontaminated sufficiently to ensure 
con1pliance with§ 265.17(b). 

§ 265.258 Clrn;ure and post-closure care. 

(a) At closure, the owner or operator 
must remove or decontaminate all 
waste residues, contaminated contain
ment system components <liners. etc.), 
contaminated subsoils, and structures 
and equipment contaminated with 
waste and leachate, and manage them 
as hazardous waste unless § 26L3(d) of 
this chapter applies; or 

Cb) If, after reinoving or decontami
nating all residues and making all rea
sonable efforts to effect removal or de
contan1ination of contaminated com
ponents, subsoils, structures, and 
equipment as required in paragraph 
(a) of this section, the owner or opera
tor finds that not all contaminated 
subsoils can be practicably removed or 
decontaminated, he must close the fa
cility and perform post-closure care in 
accordance with the closure and post
closure ·requirements that apply to 
landfills<§ 265.310). 

I47 FR 32368, July 26, 1982] 
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Subpart M--Lond Treatment 

~ 21i5.270 Appli~·ahilily. 

1'11t• rl'f.\:Hlation!i in this subpart 
apply to ownl'rs and opt•rat.ors of ha;-;
anlous wa:;te la.nd t.n·at1nent racilit.ies, 
except~§ 265.1 provides otherwise. 

§ 265.271 ( Ueser\lcd I 

~ 265.272 (;cnerul operating requirements. 

(a) llazilrdous waste must. not be 
p1acl~d in or on a land treatment facili
ty unless the waste can be made less 
hazardous or non-hazardous by biolog
ical degradation or che1nical reaction::; 
occurring in or on the soil. 

Cb) The owner or operator must 
design. constzuct, operate. and main
tain a run-on control system capable 
of prevenLing now onto the active por
tions of the facility during peak dis
charge from at least a 25-year storm. 

<c> 'I'he owner or operator must 
design, construct, operate, and main
tain a run-off management system ca
pable of collecting and controlling a 
water volume at least equivalent to a 
24-hour, 25-year storm. 

Cd) Collection and holding facilities 
(e.g., tanks or basins) associated with 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously after storms to 
maintain design capacity of the 
system. 

<e> If the treatment zone contains 
particulate matter which may be sub
ject to wind dispersal, the owner or op
erator must manage the unit to con
trol wind dispersal. 

{45 F'R 33232. May 19, 1960, as amended at 
47 F'R 32368, July 26, 19821 

§ 265.273 \Vaste analysis. 

In addition to the waste analyses re
quired by § 265.13, before placing a 
hazardous waste in or on a land treat
n1cnt facility, the owner or operator 
must: 

<a) Determine the concentrations in 
the waste of any substances which 
exceed the maxin1um concentrations 
contained in 'l'able I of § 261.24 of this 
chapter that cause a waste to exhibit 
the EP toxicity characteristic; 

<b> For any waste listed in Part 261, 
SubparL D, of I.hi:; chapter, determine 

Title 40-Protcclioa of Environment 

l\1v colH'.Plllratinn:-. of <lily sub:.l:uK·t•s 
wllicll r-au~t·d L111' wnstt' lo bt• li~ll'<l a:; 
a hazanlous wasll·; and 

(cl If fotld chain crop:> nn• grown. <l<'· 
l('rJHilll~ llH' ('OIH'l'lllra.l.ious in thP 
wa~h~ of t'ach of Ult~ following con
stituents: tLrst'nic. cadn1iu1n, lead, and 
1ncrcury. u11le:-;s tht• owner or operator 
lias writtt•n, docun1ented data that 
show that the constituent is not 
present. 
[Comment: Part 2fil of this chapter specj. 
fies the :;ul:Jstanccs for which a wa.<;te is 
listed as a hazardous waste. As required by 
§ 265.13. lhf' waste analysis plan 1nust in
clude analyses needed to comply with 
§§ 265.281 and 265.282. As required by 
§ 265.73. the owner or operator must place 
the results frmn each waste analysis, or the 
documented i11forn1atio11, in the operating 
record of the facility.I 

~§ 265.274-265.275 [H.~scn·edJ 

§ 265.276 Food chain crops. 

(a) An owner or operator of a haz~ 
ardous waste land treatment facility 
on which food chain crops are being 
grown, or have been grown and will be 
grown in the future, must notify the 
Regional Adn1inistrator within 60 days 
aftEr the effective date of this part. 
CCornment: The growth of food chain crops 
at a facility which has never before been 
used for this purpose is a significant change 
in process under § 122.72Cc) of this chapter. 
Owners or operators of such land treatment 
facilities who propose to grow food chain 
crops after the effective date of this part 
must comply with § l2:.!.72Cc) of this chap. 
tcr.1 

< b ){ l) Food chain crops must not be 
grown on the treated area of a hazard· 
ous waste land treatment facility 
unless the owner or operator can dem
onstrate, based on field testing, that 
any arsenic, lead, mercury. or other 
constituents identified under 
§ 265.273Cbl: 

<D Will not be transferred to the 
food portion of the crop by plant 
uptake or direct contact, and \Vill not 
otherwise be ingested by food chain 
animals <e.g., by grazing}; or 

(ii) Will not occur in greater concen
trations in the crops grown on the 
land treatment facility than in the 
same crops grown on untreated soils 
under similar conditions in the same 
region. 
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(~) Th(' infnrnialion rH'<·t.•ssary 1.0 
1nake the dt·111onstration n·quin·d by 
paragraph (blll) oft.his :-.eelion n1u.st 
be kept at the faeility and 1nust, at a 
111ininn1m: 

(i) Be based on tests for· the specific 
\vaste and application rates being used 
at the facility; and 

CiD Include descriptions of crop and 
soil characterh;tics, san1ple selection 
criteria, san1plc size detern1ination, an
alytical methods. and statistical proce-
dures. .. 

(C) Food chain crops must not be 
grown on a land treatr11ent facility re
ceiving waste that contains cadmium 
unless all require1nents of paragraphs 
<c><l) (i) through liii) of this section or 
all requiren1ents of paragraphs (C)(2) 
(i) through <iv) of this section are met. 

(l)(i) The pH of the waste and soil 
mixture is 6.5 or greater at the time of 
each waste application, except for 
waste containing cadmium at concen
trations of 2 mg/kg (dry weight) or 
less; 

Cii) The annual application of cadmi
um frorn waste does not exceed 0.5 
kilograms per hectare (kg/ha) on land 
used for production of tobacco, leafy 
vegetables, or root crops grown for 
human consumption. For other food 
chain crops, the annual cadmium ap
plication rate docs not exceed: 

~~--~~~~- ~ 

Time period 

Present to JlinO 30, 1984 ... 
Jlily I, 1964 to Dec. 31, 1986. 
Beginning Jan. 1, 1987 

Annual Cd 
application 
rale (kg/ 

-.f- ha) 

20 
1.25 
0.5 

(iii) The cumulative application of 
cadmium from waste does not exceed 
the levels in either paragraph 
Cc>< l)<iii)(A) of this section or para
graph (CH 1 )(iii)(B) of this section. 

CAl 

Soll captmn e~chango capacily 
(mcq/IOOg) 

less !han 5" 
5 to 15. 

Ma~imurn cumulativ~ 

.. :;;2";jo".''!2:' . 
ground soil grOlilld soil 

pH less pH grealei 
thari 6.5 than 6 5 
··--- ··-------

' 5 
5 " 

Scol ,:aphc>r\ «•d';ll'\loi: ,:a~,<>C<l~ 
(n><•q/1\li19) 

~;real"' Ulan 15 

Ma>•n1LJ·P .;urnulahv" 
Jppl1ca1.,rn 1~glha1 

Bae• H~ck 
':l"Jtmd soil \lm,m.:t ~011 

pH l<!S:O p! I >jrilllh'! 
In.an 6 S lhan 6 5 

'1 20 

<Bl F'or soils with a background pH 
of less than 6.5, the curnulative cadmi· 
un1 application rate does not exceed 
the levels below: Pro11ided. that the 
pH of the \Vaste and soil mixture is ad
justed to and maintained at 6.5 or 
greater whene\·er food chain crops are 
grown. 

Seil capl1cn e~change capacity (mcq/1009) 

--------- -·-··-------··--·-
less than 5 ... 
5 to 15 ... 
Greater than 15. 

Ma~imum 
cumulative 
application 

{kg/ha) 

5 
to 
20 

(2)(i) The only food chain crop pro~ 
duced is animal feed. 

(ii) The pH of the waste and soil 
n1ixture is 6.5 or greater at the time of 
waste application or at the time the 
crop is planted, whichever occurs 
later, and this pH level is maintained 
whenever food chain crops are grown. 

<iii> There is a facility operating 
plan which demonstrates how the 
animal feed will be distributed to Pre· 
elude ingestion by humans. The facili
ty operating plan describes the meas
ures to be taken to safeguard against 
possible health hazards from cadmium 
entering the food chain, 'vhich may 
result from alternative land uses. 

(iv) Future property owners are noti
fied by a stipulation in the land record 
or property deed which states that the 
ptoperty has received waste at high 
cadmium application rates and that 
food chain crops must not be grown 
except in compliance with paragraph 
<c><2> of this section. 
[Co111menl: As required by § 265.73, if an 
owner or operator grows food chain crops 
on his land treatment facility, he must place 
the Information developed In this section in 
the operating record of the facility.] 

[45 FR 33232, May 19, 1980. s.s amended at 
47 FR 32368, .July 26, 1982; 48 FR 14295, 
Apr. l, 19831 
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§ 265.278 

ti 2ti5.277 I Ht•scrn•tl I 

t.j :!tiri.278 \J11salun1h'1l :tOnl' (zone.• of aer
ation) monilorinf!:. 

Cal 'I'lll! owner or operator 1nust have 
in writing, and inu.st. in1ple1ne11t, an 
unsaturated zone n1onitoring plan 
which is designed to: 

< 1) Detect the vertical n1igration of 
hazardous waste and ha:.e;ardous waste 
constituents under thl~ active portion 
of the land treatment facility, and 

<2> Provide information on the back
ground concentrations of the hazard
ous waste and hazardous waste con
stituents in similar but untreated soils 
nearby; this background monitoring 
1nust be conducted before or in con
junction with the monitoring required 
under paragraph (a)(l) of this section. 

(b} The unsaturated zone monitor
ing plan must include, at a minimum: 

(I) Soil monitoring using soil cores, 
and 

(2) Soil-pore water monitoring using 
devices such as lysimeters. 

(c) To comply with paragraph (a)(l) 
of this section, the owner or operator 
must demonstrate in his unsaturated 
zone monitoring plan that: 

( 1) The depth at which soil and soil
pore water samples are to be taken is 
below the depth to which the waste is 
incorporated into the soil; 

(2) The number of soil and soil-pore 
water samples to be taken is based on 
the variability of: 

<O The hazardous waste constituents 
<as identified in § 265.273(al and (b)} 
in the v.ra.ste and in the soil; and 

(ii) The soil type(s>; and 
<3> The frequency and timing of soil 

and soil-pore water sampling is based 
on the frequency, time, and rate of 
waste application, proxhnity to ground 
water, and soil permeability. 

<d) The owner or operator must keep 
at the facility his unsaturated zone 
monitoring plan, and the rationale 
used in developing this plan. 

<el The owner or operalor must ana
lyze the soil and soil-pore water sam
ples for the hazardous waste constitu
ents that were found in the waste 
during the waste analysis under 
§ 265.273 (a) and (b), 
(Comment: As req1Jircd by § 265.73, all data 
and inrorrnation d\•vcloµed by the owner or 

Title 40-Protection of Environment 

op1'rator u11ckr tliis st·etion 1nu:.t bt• plac1•tl 
ill llw opl•rating n•cord of tllP f;ld\il.~· J 

!l :!65.:!79 U'-·conlke1•ping. 

'I'hc owner or opt·ratnr rnu::;l include 
ha~ardous waslc application dates and 
rates in 'the operating record required 
under§ .265.73. 

C47 FR 32368, July :rn. l9B2l 

!i 265.280 (:losure and post-do.sure. 

(a) In the closure plan under 
§ 265.112 and the post-closure plan 
under§ 265.118, the owner or operator 
must address the following objectives 
and indicate how they will be 
achieved: 

<1) Control of the 1nigration of haz
ardous waste and hazardous waste 
constituents fro1n the treated area 
into the ground water; 

(2) Control of the release of con
taminated run-off from the faci1ity 
into surface water; 

<3> Control of the release of airborne 
particulate contan1inants caused by 
wind erosion; and 

<4> Compliance v.•ith § 265.276 con
cerning the gowth of food-chain crops. 

(b) The owner or operator must con
sider at least the following factors in 
addressing the closure and post-clo
sure care objectives of paragraph Cal 
of this section: 

(1) Type and arnount of hazardous 
waste and hazardous waste constitu
ents applied to the land treatment fa
ci1ity; 

(2) The nlobility and the expected 
rate of nligration of the hazardous 
waste and hazardous waste constitu
ents; 

<3> Site location, topography, and 
surrounding land use, with respect to 
the potential effects of pollutant mi
gration (e.g., proximity to ground 
water, surface water and drinking 
water sourcesl; 

(4) Clin1ate, including amount, fre
quency, and pH of precipitation; 

(5} Geological and soil profiles and 
surface and subsurface hydrology of 
the site, and soil characteristics, in~ 
eluding cation exchange capacity, 
total organic carbon, and pH; 

(61 Unsaturated zone monitoring in
formation obtained under § 265.278; 
and 
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<7l ·ryp1" conc1'ntralion, <ind depth 
of 1nh~ratio11 of ha2ardous wa:>lt' con· 
st il uents in th(' l>Oil <is co1npart'cJ 1 o 
their backAround concr•ntrations. 

(\"'.) Till' ownt>r or operator nntst con· 
sider at least thl' following 1nethods iu 
addressing the closure and post -do
.sure care objectives of paragraph <al 
of this Sl~ction: 

(1) Rt>tnoval of contan1inated soils; 
(2) Placement of a final cover, con· 

sidering: 
(i) Functions of the cover (e.g., infil

tration control, erosion and run-off 
control, and wind erosion coritroD; and 

Cii) Characteristics of the cover, in
cluding nlaterial, final surface con
tours, thickness, porosity and penne
ability, slope, length of run ot slope, 
and type of \'egetation on the cover; 
and 

(3) Monitoring of ground water. 
(d) In addition to the requirements 

of Subpart G of this part, during the 
closure period the owner or operator 
of a land treatment facility must: 

<ll Continue unsaturated zone moni
toring in a manner and frequency 
specified in the closure plan, except 
that soil pore liquid monitorin_g may 
be terminated 90 days after the last 
application of waste to the treatment 
zone; 

<2> Maintain the run-on control 
system required under § 265.272(b); 

C3> Maintain the run-off n1anage-
'rnent system required under 
§ 265.272<c>; and 

(4) Control wind dispersal of particu
late matter which may be subject to 
'vind dispersal. 

<e> For the purpose of complying 
with § 265.115, when closure is com
pleted the O\Vner or operator may 
submit to the Regional Administrator 
certification both by the owner or op
erator and by an independent quall
fied soil scientist, in lieu of an inde
pendent registered professional engi
neer, that the facility has been closed 
in accordance with the specifications 
in the approved closure plan. 

Cf} In addition to the requirements 
of § 265.117, during the post-closure 
care period the owner or operator of a 
land treatment unit must: 

( 1) Continue soil·core monitoring by 
collecting and analyzing samples in a 

rnannt'r and J'n•qucnl'.'. spt'citit•d in I ht· 
post.-1·lonurc plan: 

<2) Rt'st.rkt acet>s~ lo the unit a::; ap· 
prupriatt~ for its po:;t-closurc ust'; 

(3) AS!lUfl' that grov...t.h of food C'hain 
crops conlplit•.s with § 265.276: and 

( 4) Conlrol wind dispersal of hazard
ous \Vasle. 

[45 F'lt 33232. May 19, 1!)80, as amended at 
47 FR 32368, July 26, 19821 

9 :!65.2Hl Special requirements for ignita
ble or reat·tive waste. 

Ignitable or reactive waste must not 
be land treated unless: 

<a) The .waste is immediately incor
porated into the soil so that: 

< 1 > The resulting \vaste. n1ixture, or 
dissolution of material no longer 
nleets the definition of ignitable or re
active waste under § 265.21 or § 261.23 
of this chapter; and 

<2) Section 264.17(bl is complied 
with; or 

(b) The waste is managed in such a 
way that il is protected from any ma
terial or conditions which may cause it 
to ignite or react. 

[47 PR 32368, July 26, 19821 

§ 265.282 Special requircn1ents for incom
patible wa.sies. 

Incompatible wastes, or incompati
ble wastes and n1aterials (see Appen
dix V for examples>. must not be 
placed in the same land treatment 
area, unless § 265.l 7(b) is complied 
with. 

Subpart N-Landfill1 

§ 265.300 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that dispose of hazardous waste 
In landfills, except as § 265.1 provides 
otherwise. A waste ptle used as a dis
posal facility is a landfill and is gov
erned by this Subpart. 

§ 265.301 (Ueserved) 

§ 265.302 General operating requirements. 

<a> The owner or operator must 
design, construct, operate, and main
tain a run-on control system capable 
of preventing flow onto the active por-
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§ 265.309 

lion of the landfill durillM prak dis
chaq:e fron1 at h•ast a 25-year st.onn. 

<b) The owner or operator nH1st 
dt':;ign, construct, operate and nuiin
tain a run-off 1nanag<•n1cnt systt•rn to 
collect and control at least the water 
volun1e resulting fro1n a 24-hour, 25-
year storm. 

<c> Coll<•ction and holding facilities 
<e.g., tanks or basins) associated with 
run-on and run-off control systems 
must be emptied or otherwise man
aged expeditiously after storms to 
n1aintain design capacity of the 
system. 

(d) The owner or operator of a land
fill containing hazardous waste which 
is subject to dispersal by wind must 
cover or otherwise manage the landfill 
so that wind dispersal of the hazard
ous waste is controlled. 
iC01111nent: As required by § 265.13. the 
waste analysis plan musl include analyses 
needed to comply with §§ 265.312 and 
265.313. As required by § 265.73, the owner 
or operator must place the results of these 
analyses in the operating record of the facil
ity.] 

[45 FR 33232. May 19, 1980, as amended at 
47 FR 32368, July 26, 19821 

§§ 265.303-265.308 [Reserved) 

§ 265.309 Surveying and recordkeeping. 

The owner or operator of a landfill 
must n1aintain the following items in 
the operating record required in 
§ 265.73: 

Cal On a map, the exact location and 
dimensions, including depth, of each 
cell with respect to permanently sur
veyed benchmarks; and 

(b) The contents of each cell and the 
approximate location of each hazard
ous waste type within each cell. 

§ 265.310 Closure and post-closure. 

(a) The owner or operator must 
place a final cover over the landfill, 
and the closure plan under § 265.112 
must specify the function and design 
of the cover. In the post-closure plan 
under § 265.118, the owner or operator 
must include the post-closure care re
quirements of paragraph (d) of this 
section. 

<b) In the closure and post-closure 
plans, the owner or operator must ad-

Title 40-Protection of Environment 

d1·css 1 IH~ rollowing objP<'l.iVl's and indi
catt~ how lliey will be achit·vP.:I: 

{ 1) Control of pollulant 1nh~ra.tion 
fro1u t.he facility via l{round wat<'r, 
surface waler, and air; 

(2) Control of surface water infiltra
tion, including prevention of pooling; 
and 

(3> Prevention of erosion. 
<cl The owner or operator must con

sider at. least the following factors in 
addressing the closure and post-clo· 
sure care objectives of paragraph (b) 
of this section: 

< 1) Type and arnount of hazardous 
waste and hazardous waste constitu
ents in the landfill: 

(2) The mobility and the expected 
rate of migration of the hazardous 
waste and hazardous waste constitu· 
cnts; 

<3) Site location, topography, and 
surrounding land use. with respect to 
the potential effects of pollutant mi· 
gration <e.g., proximity to ground 
water, surface water, and drinking 
water sources); 

< 4) Climate, including amount, fre· 
quency, and pH of precipitation; 

(5) Characteristics of the cover in· 
eluding material, final surface con
tours, thickness, porosity and perme
abi1ity, slope, length of run of slope, 
and type of vegetation on the cover: 
and 

(6) Geological and soil profiles and 
surface and subsurface hydrology of 
the site. 

<d> In addition to the requirements 
of § 265.117. during the post-closure 
care period, the owner or operator of a 
hazardous waste landfill must: 

(1) Maintain the function and integ
rity of the final cover as specified in 
the approved closure plan; 

(2) Maintain and monitor the leach
ate collection, removal, and treatment 
system <if there is one present in the 
landfill) to prevent excess accurnula· 
tion of leachate in the system; 
[Co1nn1cnl: If the collected leachate is a 
hazardous waste under Part 261 of this 
Chapter, It must be n1anaged as a hazardous 
waste in accordance with all applicable re
quiremenls of Parts 262, 263. and 265 of this 
Chapter. If the collected leachate is dis
charged through a point source to walers of 
U1e United Stales, it is subject to the re-
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qullTJno•nt:-; ,,f ~;p1·lii>11 40:! of tlH· Ckan 
\.Val('r Act. a.-; anil'!hlt d.J 

t3) Main1.ain a11d nu111itor tilt' ga::; 
collt>cl io11 and control syslen1 Of tl1en' 
is Ollf' prcst•nt in the landfill l to con
t.rol th1~ vertical and hol"i7.onlal e:-;caµt> 
of gases; 

(4) Protect and rnaintuin surveyed 
benclunarks; and 

{5) Restrict access to the landfill as 
appropriate fo1· its post-closure use. 

!i 265.311 ( Ueserved 1 

§ 265.312 Spcdal requirements for ignila
ble or reactive waste. 

<a> Except as provided in paragraph 
Cbl of this section, and in § 265.316, ig
nitable or reactive waste must not be 
placed in a. landfill, unless the waste is 
treated, rendered. or mixed before or 
iinmediately after placement in a land
fill so that: 

<ll The resulting waste, mixture. or 
dissolution or material no longer 
meets the definition of ignitable or re
active waste under § 261.21 or § 261.23 
of this chapter; and 

<2) Section 265.17<b) is complied 
with. 

<b> Ignitable wastes in containers 
may be landfilled without meeting the 
requirements of paragraph (a) of this 
section provided that the wastes are 
disposed In such a way that they are 
protected from any material or condi· 
tions which may cause them to ignite. 
At a minimum, ignitable wastes must 
be disposed in non-leaking containers 
which are carefully handled and 
placed so as to avoid heat, sparks, rup
ture, or any other condition that 
might cause ignition of the wastes; 
must be covered daily with soil or 
other non-con1bustible material to 
minimize the potential for ignition of 
the wastes; and must not be disposed 
in cells that contain or will contain 
other wastes which may generate heat 
sufficient to cause ignition of the 
waste. 

[47 FR 32368, July 26, 19821 

§ 265.313 Speciul requirements for lncom· 
patible wastes. 

Incompatible wastes, or incompati· 
ble wastes and materials, (see Appen
dix V for examples) must not be 

placed in t hr· sallll' landfill cell. unll'ss 
~ :.!fl5.17(b) is {·utnplicd with. 

~ ~iiii.31 l S11N·ial rN1uirc1nl'nls for liquid 
\\ asll'. 

(a) Bulk or non-contalnt:>rized iiquid 
waste or \Vastt:> <'Ontaining frf'e liquids 
nlust. not. be placed in a landfill unless: 

( 1 > The landfill has a liru'r and 
leachate ('Ollcction and removal 
syste1n that n1eets the requirements of 
§ 264.30l<a> of this chapter; or 

<2l Before disposal. the liquid waste 
or 'vaste containing free liquids is 
treated or stabilized, chemically or 
physically (e.g_, by n1ixing with an ab
sorbent solid>. so that free liquids are 
no longer present. 

(b) Containers holding free liquids 
1nust not be placed in a landfill unless: 

( l) All free-standing liquid <D has 
been removed by decanting, or other 
methods, (ii) has been mixed with ab
sorbent or solidified so that free-stand
ing liquid is no longer observed or <iii) 
had been otherwise eliminated; or 

(2) The container is very small, such 
as an ampule; or 

(3) The container is designed to hold 
free liquids for use other than storage, 
such as a battery or capacitor: or 

(4) The container is a lab pack as de· 
fined in § 265.316 and is disposed of in 
accordance with§ 265.316. 

<cl The date for compliance with 
paragraph <a> of this section is Novem
ber 19, 1981. The date for compliance 
with paragraph (b) of this section is 
March 22, 1962. 

(45 FR 33232, May 19, 1980. as amended at 
47 FR 12318. Niar. 22. 1982; 47 FR 32369, 
July 26, 1982] 

§ 265.313 Special requirements for con· 
tniners. 

(a) An empty container must be 
crushed flat, shredded, or similarly re
duced in volume before it is buried be
neath the surface of a landfill. 

(b) The date for compliance with 
this section is 12 months after the ef
fective date of this part. 

6 265.316 Disposal of small containers of 
hazardous waste in overpncked drums 
(lab packs). 

Small containers of hazardous waste 
in overpacked drums Oab packs) may 
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§ 265.340 
Title 40-Protection of Environment 

lH' plact•d in a. landfull if I ht' following 
n'qllin•nH'nts ;u·c nu•t: 

~ ili5.:1to Applinthility. 

<al Ha1.tLrdous waslt' n111st. ht' pack
a.gf'd in non-leakiug inside contain~rs. 
'The inside containers 1nust be of a. 
design and constrnct.cd of a material 
that will not n•act dangerously with, 
be decomposed by, or be ignited by the 
waste held therein. Inside containers 
must be tightly and securely sealed. 
The inside containers must be of the 
size and type specified in the Depart-
1ncnt of Transportation (DOT> haz
ardous 1natcrials regulations <49 CFR 
Parts 173, 178 and 179>. if those regu
lations specify a particular inside con
tainer for the waste. 

Cb) The inside containers must be 
overpacked in an open head DOT
specification metal shipping container 
(49 CFR Parts 178 and 179} of no more 
than 416-liter <110 gallon> capacity 
and surrounded by, at a minimum, a 
sufficient quantity of absorbent 1nate
rial to completely absorb all of the 
liquid contents of the inside contain
ers. The metal outer container must 
be full after packing with inside con
tainers and absorbent material. 

(cl The absorbent material used 
must not be capable of reacting dan· 
gerously with, being decomposed by, 
or being ignited by the contents of the 
inside containers, in accordance with 
§ 265.17(b). 

(d) Incompatible wastes, as defined 
in § 260.lO(a) of this chapter, must not 
be placed in the san1e outside contain
er. 

Ce) Reactive waste, other than cya
nide- or sulfide-bearing waste as de
fined in § 261.23Ca)(5) of this chapter, 
must be treated or rendered non-reac
tive prior to packaging in accordance 
with paragraphs <a> through Cd) of 
this section. Cyanide- and sulfide-bear
ing reactive waste may be packaged in 
accordance with paragraphs (a) 
through (d) of this section without 
first being treated or rendered non-re
active. 

[46 PR 56596, Nov. 17, 19811 

Subpart 0-lncinerator& 

(a) 'I'ht> re~11\alions i11 this s11bparl 
aµply to owners or op1'nlt.ors of fal'lli· 
ties that. treat hazardnus waste in in
cinerators. cxct•pt as § '265.1 and para
g-raph (bl of this sect.ion providl' other
wis~. 

<b> Owners and opl:'rators of inciner· 
a.tors burning hazardous waste are 
exempt from all of the requirements 
of this subpart, except § 265.351 <Clo
sure), provided that the owner or oper
ator has documented, in writing, that 
the waste would not reasonably be ex
pected to contain any of the hazard
ous constituents listed in Part 261, Ap
pendix VIII, of this chapter, and such 
documentation is retained at the facil
ity, if the waste to be burned is: 

<1) Listed as a hazardous waste in 
Part 261, Subpart D, of this chapter 
solely because it is ignitable (liazard 
Code I>. corrosive <Hazard Code C), or 
both; or 

(2l Listed as a hazardous waste in 
Part 261, Subpart D. of this chapter 
solely because it is reactive (Hazard 
Code R> for characteristics other than 
those listed in § 261.23(a) (4) and (5), 
and will not be burned when other 
hazardous wastes are present in the 
combustion zone; or 

(3) A hazardous waste solely because 
it possesses the characteristic of ignit
ability, corrosivity, or both, as deter~ 
mined by the tests for characteristics 
of hazardous \\'astes under Part 261, 
Subpart C, of this chapter; or 

(4) A hazardous waste solely because 
it possesses the reactivity characteris· 
tics described by § 261.23(a) Cl), (2), 
(3), C6), (7), or (8) of this chapter, and 
will not be burned when other hazard
ous wastes are present in the combus
tion zone. 
(46 FR 7678, Jan. 23. 19Bl, as amended at 4'1 
PR 2'1533, June 24, 19821 

§ 265.341 W 11gte nnulysis. 

In addition to the waste analyses re
quired by § 265.13, the owner or opera
tor must sufficiently analyze any 
waste which he has not previously 
burned in his incinerator to enable 
hin1 to establish steady state (normal} 

SouRcE: 46 FR 7680, Jan. 23, 1981, unless 
otlH•rwise not<'d. 

operating conditions <including waste 
and auxiliary fuel feed and air flow) 
and to determine t.he type of pollut-
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an1s which nli~ht he 1·1nitlt•d. At a 
1nini11n11n, I he analysis rnust dt'LC'r" 
rnine: 

Cal llt·ating value of the waste; 
(b) Halo1~cn content and sulfur con

tC'nt in the waste; and 
<c> ConcC'nt.rations in the waste of 

lead and mercury, unless the owner or 
operator has writ ten. documented data 
that show that the cleinent is not 
present. 

[Co1n1nent: As required by § 265.73, the 
owner or operator must place the results 
from each waste analysis. or the document.'. 
ed information, in the operat.ing record of 
the facility.] 

§§ 265.342-265.344 (Reserved] 

§ 265.34S General operating requirements. 

During start-up and shut-down of an 
incinerator, the owner or operator 
must not feed hazardous waste unless 
the incinerator is at steady state 
<normal) conditions of operation. in
cluding steady state operating temper
ature and air flow. 

§ 265.346 [Reserved] 

§ 265.347 Monitoring and inspections. 

The owner or operator must con
duct, as a minimum, the following 
monitoring and inspections when in
cinerating hazardous waste: 

Ca) Existing instruments which 
relate to combustion and emission con· 
trol must be monitored at least every 
15 minutes. Appropriate corrections to 
1naintain steady state combustion con
ditions must be made immediately 
either automatically or by the opera
tor. Instruments which relate to com
bustion and emission control would 
normally include those measuring 
waste feed, auxiliary fuel feed, air 
flow, incinerator temperature, scrub
ber flow, scrubber pH, and relevant 
level controls. 

(b) The complete incinerator and as
sociated equipment (pumps, valves, 
conveyors, pipes, etc.) must be inspect
ed at least daily for leaks. spills. and 
fugitive emissions, and all emergency 
shutdo\vn controls and system alarms 
must be checked to assure proper op
eration. 

[46 FR 7678, Jan. 23, 1981, as amended at 47 
PR 27533, June 24, 19821 

s~ ~1ia.:11S-~li5.;l~H I lh•!<l'T\'t>d I 

§ ~ii;J.;1;; I Closure. 

At clo:;un>, the owner or operator 
1nust rc1nov1· all hazardous waste and 
hMardous waste residu<'s lincludlng 
but not Jirnited to ash, scrubber 
waters, and scrubber slud~es) from the 
incinerator. 

[Com11ie11t: At closure. as throughout the 
opl..'ral.ing period. unless the owner or opera
tor can demonstrate, in accordance with 
§ 261.3(d) of this chapter, that the residue 
re1noved fron1 his incinerator is not a haz
ardous waste, the owner or operator be· 
comes a generator of hazardous waste and 
n1ust manage it in accordance with all appli
cable requirements of Parts -262 through 266 
of this chapter.] 

11§ 265.352-265.369 {Reserved] 

Subpart P-Thermal Treatment 

§ 265.370 Applicability. 

The regulations in this subpart 
apply to owners and operators of fa
cilities that thermally treat hazardous 
waste in devices other than inciner
ators, except as § 265.1 provides other· 
wise. Thermal treatment in inciner
ators is subject to the requiren1ents of 
Subpart O. 

§§ 265:371-265.372 [Reserved] 

§ 265.373 General operating requirements. 

Before adding hazardous waste, the 
owner or operator must bring his ther
mal treatment process to steady state 
(normal) conditions of operation-in
cluding steady state operating temper
ature-using auxiliary fuel or other 
means, unless the process is a non-con
tinuous (batch> thermal treatn1ent 
process which requires a complete 
thermal cycle to treat a discrete quan
tity of hazardous waste. 

§ 265.374 I Reserved] 

§ 265.375 \Vaste analysis. 

In addition to the waste analyses re· 
quired by § 265.13, the owner or opera
tor must sufficiently analyze any 
waste which he has not previously 
treated in his thermal process to 
enable him to establish steady state 
(normal> or other appropriate <for a 
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non c1u1tin11ous procl'sB) opprr1lh1t.: 
c<Hl<litions (including wa!;t.t· and auxil
iary fuel fet•d) and to dt>tcrn1ine tht' 
typp of pollutant:-; which 1night be 
ctnitted. At a minin1un1, the analysis 
must delenninc: 

<a) llealing value of the wa.<;lt'; 
Cbl Ilalogcn content and sulfur con

tent in the waste; and 
(c) Concentrations in the \vaste of 

lead and mercury, unless the owner or 
operator has written, docu1nented data 
that show that the clement is not 
present. 
[Olmment· As required by § 265.73, the 
owner or operator 1nust place the results 
fro1n each waste analysis. or the docun1ent
cd information. in the operating record of 
the facility.] 

§ 265.376 [Reserved] 

§ 265.377 Monitoring and inspections. 

(al The owner or operator must con
duct, as a minimum, the following 
monitoring and inspections when ther
mally treating hazardous waste: 

(1) Existing instruments which 
relate to temperature and emission 
control Cit an emission control device 
is present) must be n1onitored at least 
every 15 minutes. Apprtipriate correc
tions to maintain steady state or other 
appropriate thermal treatment condi
tions inust be nlade immediately 
either automatically or by the opera
tor. Instruments which relate to tem
perature and emission control would 
normally include those measuring 
waste feed, auxiliary fuel feed, treat
ment process ten1perature, and rele
vant process flow and level controls. 

C2l The stack plume <emissions}, 
where present, must be observed visu
ally at least hourly for normal appear
ance <color and opacity>. The operator 
must lmmecliately make any indicated 
operating corrections necessary to 
return any visible emissions to their 
normal appearance. 

<3> The complete thermal treatment 
process and associated equipment 
<pumps, valves, conveyors, pipes, etc.} 
must be inspected at lee.st dally for 
leaks, spills, and fugitive emissions, 
and all emergency shutdown controls 
and system alarms must be checked to 
assure proper operation. 

Title 40-Prot~c.tion of Environment 

~~ 21i;1.:17M-21ii'1.:IHO I Hl'Sl•rv1·d I 

9 21iil.:lHI Closllfl'. 

At closure. llH• O\\'lll'f or OJlt•rator 
nu 1st n•n10\'C all hazardous wast f' a11d 
hazardous waste residues Cincludinb!. 
but not limited to. a."lh) from the ther
mal treatment process or equipn1ent.. 
{Comment: At closure, as throughout t,he 
operating period, un!('b'S the owner 01· OP€ra
tor can de1noru>trate-, in accordance with 
§ 261.J(c) or Cd) of this chaptrr, that any 
solid waste removed fron1 his thermal treat-
111ent process or equipment. is not a hazard
ous waste, lhe owner or operator becomes a 
generator of hazardous waste and must 
n1anage it in accordance with all applicable 
requirements of Parts 262. 263, and 265 of 
this chapter.] 

§ 265.382 Open burning; waste explosives. 

Open burning of hazardous waste is 
prohibited except for the open burn
ing and detonation of waste explo
sives. Waste explosives include waste 
which has the potential to detonate 
and bulk military propellants which 
cannot safely be disposed of through 
other modes.of treat1nent. Detonation 
is an explosion in which chemical 
transformation passes through the 
material faster than the speed of 
sound (0.33 kilometers/second at sea 
level). Owners or operators choosing 
to c;pen burn or detonate waste explo
sives must do so in accordance with 
the following table and in a manner 
that does not tlu·eaten human health 
or the environment. 

Pounds ol wm;.!e explosives 
or propellants 

Minimum distance from open 
burning or detcna1ion to lhe 

property ol othe•s 

101 10 1,000... . ... 380 meter.i 11.250 feet) 
0 to 100. .., ...... 1204 meters (670 !sat). 

1,001 to 10.000 .. ,.. . ... 530 me1er11 (1,730 lee\}. 
10,001 lo 30,000.. . •. , 690 me1e1s (2,2130 !eel). 

Subpart Q-Chemical, Phy1Jical, and 
Biological Treatment 

D 265.400 Applicability. 

The regulations In this Subpart 
a.pply to owners and operators of fa
cilities which treat hazardous wastes 
by chemical, physical. or biological 
methods in other than tanks, surface 
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i1npon1uhucnt:>. an<l land tn•at.1nent fa
cilitit~.s. f'xccnt as § 265. l provides ot h. 
crwise. Chcrnical, llhysica.I. an<l biolog
ical trPat1nent of hazardous waste in 
la.nks, surface itnpoundment.s, and 
land treatn1ent facilities mu.st. bf' con
ducted in accordance with Subparts J, 
K, and M, respectively. 

§ 265.401 Gener-al operating ret1uircmenL-.. 

<a> Chemical, physical, or biological 
treatment of hazardous waste must 
co1nply with§ 265.17(b). 

(b) Hazardous wastes or treat1nent 
reagents n1ust not be placed in the 
treatment process or equipment if 
they could cause the treatment proc
ess or equipment to rupture, leak, cor
rode, or otherwise fail before the end 
of its intended life. 

<cl Where hazardous waste is con
tinuously fed into a treatment process 
or equipment, the process or equip
ment must be equipped with a means 
to stop this inflow <e.g., a waste feed 
cut-off syste1n or by-pass system to a 
standby containment device). 
[Comment· These systems are intended to 
be used in the event of a malfunction in the 
treatment process or equipment.] 

§ 265.402 Waste analysis and trial tests. 

(a) In addition to the waste analysis 
required by § 265.13, \Vhenever: 

<ll A hazardous waste which is sub
stantially different from waste previ
ously treated in a treatment process or 
equiptnent at the facility is to be treat
ed in that process or equipment, or 

(2) A substantially different process 
than any previously used at the facili
ty is to be used to chemically treat 
hazardous waste; · 

the owner or operator must, before 
treating the different waste or using 
the different process or equipment: 

(i) Conduct waste analyses and trial 
treatment tests (e.g., bench scale or 
pilot plant scale tests>; or 

(ii) Obtain written, documented in
formation on similar treatment of 
similar waste under sinlilar operating 
conditions; 
to show that this proposed treatment 
will n1eet au applicable requirements 
of§ 265.401 (a) and (bl. 
I Coniment: As required by § 265.13, the 
wast<' analysis plan must include analyses 
ll<'<'drd to comply with ~ § 265.405 and 

::W5.406. As rvquin•cl by § 2ii5.'i:'I, tin• O\\"lH r 
or opP1ator must J)lact• lli1• n·sn\t:> !rrun 
t'ad1 wa .. ->tt' analy,.;b; and trial t1'sl, or !lit' 
dn('lllnt~nlt•d ir1fornrntion, iii llll• 01.wralin~ 
n•cord of th1• fo('i\ity.l 

~ 2na .. 1oa lni>p~l·tiuns. 

<a> The owner or operator of a treat
n1ent facility 1nust inspect. where 
present: 

< 1 > Discharge control and safety 
equipment <e.g., waste feed cut.off sys
tems, by~pass systenls. drainage sys
tenlS, and Pressure relief systems) at 
least once each operating· day. to 
ensure that it is in good working order; 

(2) Data gathered from monitoring 
equipment Ce.g., pressure and tempera
ture gauges), at least once each oper
ating day, to ensure that the treat
inent process or equipment is being op
erated according to its design; 

(3) The construction materials of the 
treatment process or equipment, at 
least weekly, to detect corrosion or 
leaking of fixtures or seams; and 

( 4) The construction materials of, 
and the area immediately surround~ 
ing, discharge confinement structures 
(e.g., dikes). at least v.•eekly, to detect 
erosion or obvious sig-ns of leakage 
(e.g., wet spots or dead vegetation). 
[Comment· As required by ~ 265.15(C). the 
O\\.ncr or operator n1ust remedy any deterio· 
ration or malfunction he finds.} 

§ 265.40-1 Clasuce. 

At closure, all hazardous waste and 
hazardous waste residues must be re
n1oved from treatment processes or 
equipment. discharge control equip
ment, and discharge confinement 
structures. 
[Comme11L· At closure. as throughout the 
opera.ting period. unless the owner or opera· 
tor can den1onstrate, in accordance with 
§ 261.3 <c) or Cd) of this chapter, that any 
solid waste r!'moved from his 'treatment 
process or equipment is not a hazardous 
waste, the owner or operator becon1es a gen
erator of hazardous waste and must manage 
it in accordance with all applicable require· 
ments of Parts 262, 263, and 265 of this 
chaptllr.] 

§ 265.405 Special requirements for ignita
ble or reactive waste. 

<a> Ignitable or reactive waste must 
not be placed in a treatment process or 
equipment unless: 

553 



I 

I 
§ 265.406 

\1) 1'hc w:istP i:-; tn•at<'d. rP11dercd, or 
1nixcd before or hn111f'diatf'ly aftf'r 
p\act·rnt~llt in the t.rPat111cnl- process ur 
t•quiptll!'ilt so that (i) the resulting 
wnsl.1~. 1nixlnn·. or dissoluLion of n1atc· 
rial no lonr~er meets the definition of 
ignitable or reactive waste under 
§ 261.21 or 261.2:1 or this chaptt~r. and 
OD§ 265.17(b) is co1nplied with; or 

< 2) The waste is treated in such a 
way that it is protected from any ma
terial or conditions which may cause 
the waste to ignite or react. 

!:1265.406 Special requiremenls for incom
patible wastes. 

(a) Incompatible \vastes, or incon1-
patible wastes and 1naterials, csee Ap
pendix V for exarnples) must not be 
placed in the same treatment process 
or equipment, unless § 265.17(b) is 
con1plicd with. 

<b} Hazardous waste must not be 
placed in unwashed treatment equip
ment which previously held an incom
patible waste or material, unless 
§ 265.17<b> is complied with. 

Subpart R-Underground lnjedion 

§ 265.430 Applicability. 

Except as § 265.1 provides otherwise: 
(a) The owner or operator of a facili

ty which disposes of hazardous waste 
by underground injection is excluded 
from the requirements of Subparts G 
and H of this part. 

(b) The requirements of this subpart 
apply to o\vners and operators of wells 
used to dispose of hazardous waste 
which are classified as Class I under 
§ 144.6<a> of this chapter and which 
are classified as Class IV under 
§ 144.6(d} of this chapter. 
[Comment· In addition lo the requirements 
of Subparts A t.hrough E of this Part, the 
owner or operator of a facility which dis· 
poses of hazardous waste by underground 
injection ultimately must cmnply with the 
requi1·emcnts of §§ 265.431 through 265.437. 
These sections n.re reserved at this time. 
The Agency will propose regulations tha.t 
would establish those requirements.] 

(45 FR 33232, May 19, 1980, as amended at 
48 FR 30115, June 30, HJ831 

Title 40-Protection of Environn1ent 

API'l':Nntx I·- llF.t:onnKl'.:El'INn 

INSTill/C'l'IONS 

The rPcordk;·l'pini;: pru\'i:;ion:; nf ~ '.W5.7:i 
:;pt•cify tha~ au ow11t•r or upcralor mw;t k1•1•p 
a written opt~ratini;: nTord al hi:; facilil~·. 
This appendix provide:; additional lnstruc· 
lions for kc<'ping portions of the opcral-ing 
reeord. S<'C i 265.730J) for additional rcrord· 
keeping requirC'nwnts. 

The following information must. be record· 
ed. as it becomes a\'ailablc, and maintained 
in the operating rt•cord until closure of the 
facility in the following nlann<:r: 

Records of each hazardou.s waste received. 
treated. stored, or disposed of at the facility 
which include the following: 

l 1 l A description by its common name and 
the EPA Hazardous Waste Number<s> from 
Part 261 of this chapter which apply to the 
waste. The waste description also must in
clude the waste's physical form, i.e., liquid, 
sludge. solid, or contained gas. If lhe waste 
is not listed in Part 261. Subpart D, of this 
chapter. the description also must include 
the process that produced it <for example, 
solid filter cake from production of ---. 
EPA Hazardous Waste Number W051 ). 

Each hazardous waste listed in Part 261, 
Subpart o, of this chapter, and each haz
ardous waste characteristic defined in Part 
261, Subpart C, of this chapter, bas a four
digit EPA Hazardous Waste Number as
signed to it. This number must be used for 
recordkeeping and reporting purposes. 
Where a. hazardous waste contains more 
than one listed hazardous waste, or where 
more than one hazardous waste characteris
tic applies to the waste. the waste descrip
tion must include all applicable EPA Haz
ardous Waste Numbers. 

<2l The estimated or manifest-reported 
weight, or volume and density, where appli
cable, in one of the units of measure speci
fied in Table t; and 

(3) The method(s) (by handling code(s) as 
specified in Table 2l and dateCs) of treat
ment. storage, or disposal. 

TABLE 1 

Unit ol measure Symbol ' I Densi~ 
-----·---

Pounds.... . p 
Sharl Ions (2000 lbs)... .. .. T 
Gallons (U.S.).... G I PIG 
Cubic yards..... Y TIY 
Ki!ogl8ms... K 
Tonnos (\000 kg) M 
Liters... L [KIL 
Cunic meters... C MIC 

'Single digit symbols a1e used hero lor daLa process1n9 
purposes 
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TAlll.E 2-·--llAN!Jl.ING CoDE!; t·oR TRt:•\."rM~:NT, 

fiTott1ua:, AMll D1srosA1. Mt:rttous 

Entf'r lhl' hanJling code(s) ll!:itcd below 
that 1no:,;t closely reprC'.<.ent.s t.hc 
t1•1·\Jniquc(&) u:>ed at U1t~ fadlity lo treat. 
st on', or dispose of each quautity of hazard· 
ou.s wa.'>tt• received. 

1. Storage 

SOl Container (barrel, drum, etc.) 
S02 Tank 
S03 Waste pile 
S04 Surface impoundment 
SOS Other <specify) 

2. Treatment 

<al Thermal Treatment 
T06 Liquid injection incinerator 
1'07 Rotary kiln incinerator 
T08 Fluidized bed incinerator 
T09 Multiple hearth incinerator 
TlO Infrared furnace incinerator 
Tll Molten salt destructor 
Tl2 Pyrolysis 
Tl3 Wet air oxidation 
Tl4 Calcination 
Tl5 Microwave discharge 
Tl6 Cement kiln 
Tl 7 Lime kiln 
Tl8 Other <specify> 
(b) Chemical Treatment 
Tl9 Absorption mound 
T20 Absorption field 
T21 Chemical fixation 
T22 Chemical oxidation 
T23 Chemical precipitation 
T24 Chemical reduction 
T25 Chlorination 
T26 Chlorinolysis 
T27 Cyanide destruction 
T28 Degradation 
T29 Detoxification 
T30 Ion exchange 
T31 Neutralization 
T32 Ozonation 
T33 Photolysis 
T34 Other <specify> 
<cl Physical Treatment: 
cl J Separation of components 
T35 Centrifugation 
T36 Clarification 
T37 Coagulation 
T38 Decanting 
T39 Encapsulation 
T40 Filtration 
T4 l Flocculation 
T42 Flotation 
T43 Foaming 
T44 Sedimenl3.tion 
T45 Thickening 
T46 Ultrafiltration 
T47 Other <specify) 
( 2) Removal of Specific Components 
T48 Absorption-molecular sieve 

T49 Adival!·d <'arbon 
T50 Bknding 
Tfll Cataly.->i:> 
T52 Crystallization 
T53 Dialysis 
T54 I.>istillalion 
1'55 Eleclrodia!y!;i.s 
T56 Elcctrolysi.s 
T57 l!ivaporation 
T58 High gradienl magnetic separation 
T59 Leaching 
T60 Liquid ion exchange 
T61 Liquid-liquid extraction 
T62 Reverse osmosis 
T63 Solvent recovery 
T64 Stripping 
T65 Sand filter 
T66 Other (specify) 
(d) Biological Treatment 
T6'i Activated sludge 
T68 Aerobic lagoon 
T69 Aerobic tank 
T70 Anaerobic lagoon 
T71 Compo.sting 
T'i2 Septic tank 
T73 Spray irrigation 
T74 Thickening filter 
T75 Tricking filter 
T76 Wasle stabilization pond 
T77 Other (specify> 
T78-79 [Reserved] 

3. Disposal 

080 Underground Injection 
D81 Landfill 
D82 Land treatment 
083 Ocean disposal 
084 Surface in1poundment (to be closed 

as a landfill) 
085 Other {specify) 

APPENDIX 11-(RESERVED] 

APPENDIX III-EPA INTERIM PRIMARY 
DRINKING WATER STANDARDS 

Para mater MaK1mum level 
(mg/I) 

Arsenic.. 0.05 
Barium... 1.0 
Cadmi1.1m... 0.01 
Chrommm .. . ............... 0.05 
FlllOrlde.. 1.4-2.4 
lead.. o.05 
Mercuty. 0.002 
N1lmte {as N).. 10 
Selenium.. 0.01 
Sliver 0.05 
Endrin.. 0.0002 
lindane 0.004 
Me!hoxyci)lor.. o 1 
ToKaphene... 0.005 
2,4·0... 0. 1 
2,4,S·TP Silver..... 0.01 
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ilildllllll 

( ;ross Alpha 
Gro,;s B.:ita 
Turbidity 

Pa'''""'l"r 

Coh!orm Bach.ma 

Ma.umun lc-vel 
(m!Jll~ 

5 p0/1 
lt> pCt/1 
4 rnolhremlyr 
11ru 
11100 ml 

lC<.Jmmcnt. Tllrlncbly 1s applicable only 10 surface wate1 
supph<!S.] 

APPENDIX IV-TESTS FOR SIGNIFICANCE 

As reQuircd in § 265.93(\J) the owner or op
erator must. use the Student's t-test to de
termine statistically significant changes in 
the concentration or value of an indicator 
parameter in periodic ground-water samples 
when compared to the initial background 
concentration or valnc of that indicator pa
rameter. The cmnparison must consider in
dividually each of the wells in the monitor
ing system. For three of· the indicator pa
rarneters cspecific conductance, total organ
ic carbon, and total organic halogen) a 
single-tailed Student's t-test must be used to 
test at the O.Ol level of significance for sig
nificant increases over background. The dif
ference test for pH 1nust be a two-tailed Stu
dent's t-test at the overall 0.01 level of sig
nificance. 

The student's t-test involves calculation of 
the value of a t-statistic for each compari· 
son of the mean (average) concentration or 
value (based on a minimum of four replicate 
measurements) of an indicator parameter 
with its initial background concentration or 
value. The calculated value of the t·statlst.ic 
must then be compared to the value of the 
t·statlstic found In a table for t-test of sig
niflcance at the specified level of signifi
cance. A calculated value of t Which exceeds 
the value of t found in the table indicates a 
statistically significant change in the con
centration or value of the indicator parame
ter. 

Formulae for calculation of the t-statistic 
and tables for t-test of significance can be 
found in most introductory statistics texts. 

APPENDIX V-EXAMPLES OF 
POTENTIALLY INCOMPATIBLE WASTE 

Many hazardous wastes, when nllxed with 
other waste or materials at a hazardous 
waste facility, can produce effects which are 
harmful to human health and the environ
ment, such as O) heat or pressure, (2) fire 
or explosion, (3) violent reaction, <4J toxlc 
dusts, mists, fumes, or ga:;es, or (5J nnmma
ble fumes or gases. 

Below are examples of potentially incom
patible wastes, waste components, and n1ate-

Title 40-Prote,tion of Environment 

r:~tls. ah111g with tlLe hannful •:011:.,·qlU'llt't'S 
whieh n'sult fron1 1nixi111: nrnt.t'rials in nut' 
.,;ruuµ wilh n1alcriall\ in a11nth1~1· (.;rO\l\J. Tl1t' 
list. is intended as a ~uide lo oWllt'TS or OPt'l .. 
•\tors of trt'atnwnl, stora11c, and dh;po5al fa· 
C'ilities, and to e11forc1•11wnt. and pcnnit 
i;Tantini.l' officials, to inctkate the net•d ror 
spcdal r,recau\ions when n1anagini:l' these 
potenlially incornpatiblc wa5lf~ n1aterials or 
con1pont':'nts. 

This list is not intendt•d to be exhaustive. 
An owner or operator 1nust, as the regula
tions require, adequately analyze his wastes 
so that he can avoid creating uncontrolled 
substances or reactions of the type listed 
below, whether they are listed below or not. 

It is possible for potenlially inco1npatible 
wastes to be mixed in a way that precludes a 
reaction (e.g., adding add to water rather 
than water to acid) or that neutralizes them 
{e.g., a strong acid mixed with a strong 
base), or that controls substances produced 
(e.g., by generating flammable gases in a 
closed tank equipped so that ignition cannot 
occur, and burning the gases in an incinera: 
torl. 

In the lists below, Lhe 1nixing of a Group 
A n1at.erial with a Group B material may 
have the potential consequence as noted. 

Group 1-A 

Acetylene sludge 
Aka!ine caustic liquids 
Alkaline cleaner 
Alkali1\e con:os1ve liquids 
Alkaline corrosive battery lkiid 
Caustic was1ewater 

lime $!Udge and other corrosive al-
kalies ' 

Lime wastewater 

Lime and wato:!r 
Spent caustic 

Group 1-6 

Acid sludge 
Acid and water 
BaLtery acid 
Chermca1 cleaners 
Electrolyte. acid 
Etching acid liquid or 

solvent 

Pickling ~quor and 
other corrosive 
acids 

Spenl acid 
Spent mixed acid 
Spent suHurie acid 

Potential consequences: Heat generation; 
violent reaction. 

Group 2-A \ GrotJp 2-B 
---------· ----·~-·-t------

Aluminum 

Beryllium 
Calcium 
Lithium 
Magnesium 
Potassium 
Sodium 
Z1ru: powder 
Other reaclive mela\s and metal hy· 

dl'ides 

Any waste in G1oup 
1-A or 1-B 

--· -~-·- ·------ ---L---- ··-- ·---·-

Potential consequences: Fire or exPJosion; 
generation of Ilamrnable hydrogen gas. 

556 

Chapter I-Environmental Protec.tion Agency Part 267 

\)wuµJ·A 

AILL>!ouh 

W.itf>r 

Ci1oup :J ti 

Any '"'"''"nt<ah•<.J 
wa~I" "\••«•up•; 1 
A or 1-l:l 

Caiuwu 
L1ih,um 
M•·l.il hydrnltiS 
Pot .. ss1um 
SO,CI, SOC!,, !'Cl,, 

C11,S1CJ, 
Other waler·reaclrvl• 

wasle 

Potential consequcnce.s: Fire, c.<.plosion. or 
heat generation; gt>ncration of flarnmable or 
toxic gases. 

Group 4-A 

Alcohols 

Aldchydes 
Halogenaled hyd!ocarbon"> 
Nillatcd hydrocarbons 
Unsa1umted hydrocarboos 
Oiher reactive Ofganic compounds 

and sol~enis 

Group 4-B 

Coflcen1ratcd Group 
1-A or 1-B wastes 

G1oup 2-A wastes 

Potential consequences: Fire, explosion, or 
violent reaction. 

Gmup 5-A Group 5-8 ·-·-:s-· ·--~--------- -·---- ·-----·-- -- ---·. - . ----···. 

Spent cyankle and sulhde solu~ons Group 1-B wastes 

-·· ---------.- ..... -._. --- --- --.... ·---·--

Potential consequences: Generation of 
toxic hydrogen cyanide or hydrogen sulfide 
gos. 

G1oup 6-A 

Chlorates 

Chlonne 

Chlontes 
Chromio acid 
Hyphochloriti;s 

N1trales 
Nanc acid. 1um1ng 
Petchloratcs 
Permanganal\lS 
PcroK1des 
Other st1ong oxid1zt!rs 

Group 6-B 

Acctlc acid and other 
01gan1c ae1tls 

Concentrated min01al 
ao'des 

Group 2-A was1es 
.Group 4-A wastes 
Other UammabJe anti 

combustible wastes 

Polential consequences: F'ire, explosion, or 
violt~nt reaction. 

Source: "Law, Rcgt1lations, and Guidelints 
for Handling of Hazardous Waste." Califor
nia Dcparttnent of Health, F'cbruary 1975. 

PART 267-INTERIM STANDARDS 
FOR OWNERS AND OPERATORS 
OF NEW HAZARDOUS WASTE 
LAND DISPOSAL FACILITIES 

Subpart A-General 

St·t·. 
267.1 Purprnw, 5cope aud applicability. 
21l7.2 AP!llicallility of Part 264 :;tandards. 
267.3 Duration o[ Part 267 standards and 

lhcir rdation:;hip to permits. 
267.4 lm1ninenl hazard action. 
267.5 Additional pern1it procedures appli

cable to Part 267. 
267 .5 Definitions. 

Subpart 8-Environmenlol Performance 
Standard 

267.10 Environmental perforn1ance stand
ard. 

Subpart C-Landfills 

267 .20 Applicability. 
267.21 General design requirements. 
267.22 General operating requirernents. 
267 .23 Clo5ure and post-closure. 
267.24 Treatn1ent of waste. 
267.25 Additional requirements. 

Subpart D-Surfoce lmpoundmenls 

267.30 Applicability. 
267.31 General defiign requirements. 
267.32 General operating requirements. 
267.33 Closure and post-closure. 
267.34 Treatment. of waste. 
267.35 Additional requirt':'ments. 

Subpart E-Land Treatment 

267.40 Applicability. 
267.41 General design requirements. 
267.42 General operating requirements. 
267.43 Unsaturated zone tnonitoring. 
267.44 Closure and post-closure. 
267.45 Treatment or waste. 
267.46 Additional requircn1ents. 

Subpcirt f-Ground-Wator Monitoring 

267.50 Applicability. 
267.51 Ground-water monitoring system. 
267 .52 Ground-water monitoring proce-

dures. 
267.53 Additional requirementS·. 

Subpart G-Underground Injection 

267 .60 Applicability. 
267.61 General design rcquir(:1nents. 
267.62 General operating requirements. 
267 .63 Closure 
267.64 Additional requiren1cnts. 

557 



§ 267.44 

assure ro1npliance with § 267.10. An 
un.saturtLtct.l zone inonitorinp; progran1 
must includt! :in unsaturated 1'0llc 
monitoring SY!-'it'tll nt tht~ facility or at 
a reprt~scntativt~ test plot, as well as 
procedures for san1pling, analysis and 
evaluation of data. The unsaturated 
zone monit.oring progran1 required by 
this paragraph tnust reflect a consider
ation or: 

(al The p}ace1nent and depth of 
monitoring wells that is necessary to 
obtain a representative sample of the 
success of waste treatment in the facil
ity; 

Cb> Soil characteristics, including its 
pH, its permeability and the level of 
microbial activity in the soil; 

Cc) Climatic conditions in the area; 
(d) The potential for rapid migration 

oi waste constituents through the soil; 
and 

(e) The accessibility of the monitor
ing system devices for maintenance 
and repair. 

§ 2G7 .44 Closure and post-closure. 

(a) A land treatment facility must be 
closed in a manner that will comply 
with § 267 .10 of this part. The closure 
plan under § 264.112 of this chapter 
must specify the measures which will 
be used to satisfy this paragraph. 
Proper closure of a land treatment fa· 
cility must reflect a consideration of: 

( 1) The type and amount of waste 
applied to the facility; 

(2) The mobility and expected rate 
of migration of the waste; 

(3) Site location, topography and 
surrounding land use; 

<4) Clilnatic conditions in the area, 
including the amount, frequency and 
pH of precipitation; 

CSl Geologic n.nd soil profiles and 
surface and subsurface hydrology of 
the site, including cation exchange ca
pacity, total organic carbon and pH of 
the son; and 

(6) Unsaturated zone monitoring in
formation obtained under § 267 .43. 

(b) A land treatment facility must be 
maintained in a manner that complies 
with § 267.10 of this part during the 
post-closure period. The post-closure 
plan under § 264.118 of this chapter 
must specify the procedures that will 
be used to satisfy this paragraph. 
Proper maintenance of a land treat-

Title 40-Protec.:tion of Environment 

inenl facility dul'ing I.he po:>l.·l·losure 
p(·J"iod 1nust rcflc>C't a conr;idPration o[; 

( 1) 'l'hr type and utnount of waste 
applied to the facility; 

<2> The mobility and expected rate 
of n1igrntion of the waste; 

(3) Site location, topography and 
surrounding land use; 

(4) Climatic conditions in the area. 
including the amount, frequency and 
pll of precipitation; 

(5l Geologic and soil profiles and 
surface and subsurface hydrology of 
the site, including cation exchange ca
pacity, total organic carbon and pH of 
the soil; 

(6) Unsaturated zone monitoring in· 
formation obtained- under § 267.43; 
and 

(7) The maintenance of any ground
water monitoring syste1n at the facili· 
ty. 

§ 267.45 Treatnu.~nt of waste. 

The Regional Administrator may 
waive any of the requirements in 
§ 267.21, § 267.22 or § 267.23 of this 
subpart where necessary to achieve 
treatment of hazardous waste in a 
land treatment facility, provided that 
the waiver does not result in non-com
pliance with§ 267.10. 

§ 267.46 Additional requirements. 

The Regional Administrator may 
place additional requirements on 
owners or operators of new land treat· 
ment facilities, besides those otherwise 
required by this subpart, where neces· 
sary to comply with § 267.10 of this 
part. 

Subpart F-Ground-Water Monitoring 

§ 267 .50 Applicability. 

Each new hazardous waste landfill. 
surface impoundment, or land treat
ment facility inust have a ground
water monitoring program, which in- · 
eludes a ground-water monitoring 
system, procedures for sampling, anal
ysis and evaluation of ground-water 
data, and appropriate response proce
dures. 

§ 267.51 Ground·water monitoring system. 

The ground-water system required 
by this subpart must be capable of de-
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t.t'nnining Lhc facility's ilnµaC't (JI\ 

~round-wnlt•r in the uppcrn10.<;t aqui
fl'r so as to !L'isun· co1nplianc<• with 
§ 267.10 of this part. 'I'he de~ign of the 
ground-·water monitoring: syst{•n1 nn1st 
refle(~t a considcralion of: 

(a) The place1nent and depth of 
monitoring wells that is necessary to 
obtain a repre1:1entative sample of con
stituents in the uppennost aquifer. in
cluding those present in the ground
water upgradi<~nt fron1 the facility; 

(bl Measures such as casing which 
n1aintain the integrity of the monitor
ing well bore hole; a.nd 

<c> Measures which prevent contami
nation of ground-water samples. 

§ 267 .52 Ground-water monitoring proce
dures. 

<a> The ground-water monitoring 
procedures required by this subpart 
must be capable of assuring compli
ance With § 267 .10 of this part. The 
Procedures must reflect a consider
ation of: 

(1) San1ple collection procedures; 
(2) Sample preservation and ship-

ment procedures; 
(3) Analytical methods; 
(4) Chain of custody control; and 
(5) Evaluation procedures, including 

1nethods for determining the extent 
and rate of migration of waste con
stituents. 

(b) The ground-water monitoring 
procedures required by this subpart 
n1ust include appropriate procedures 
for when the ground-water monitoring 
program indicates that the facility is 
not in compliance with § 267 .10 of this 
part. Such response procedures tnust 
be contained in the contingency Plan 
required by Subpart D of Part 264. 

§ 267 .53 Additional requirements. 

The Regional Administrator may 
place additional ground-water moni
toring requirements on owners or op
erators of facilities subject to this 
Part, besides those otherwise required 
by this subpart, where necessary to 
con1ply \Vith § 267.10 of this part. 

Subpart G-Underground lniedion 

9· 267.60 Applicability. 

The regulations in this Subpart 
apply to owners and operators of ne\V 

laci\iti(·s thnt di:-;posP of hazard waste 
in underground injection \Vt'lls which 
are cla:-;sifi(~d as Class I under 
§ l22.32<a) of this chapter. 

~ 267 .61 l:eneral design requiren1ents. 

An injection well n1ust be designed 
to comply with § 267.10 of this part. 
The facility design must include meas
ures <e.g. casing, tubing and packer 
set) to prevent the escape of injected 
fluids to the area above the zone of in· 
jection. 

ti 267.62 General operating requirements, 

An injection well mllst be operated 
in a manner that \\'ill comply with 
§ 267.10 of this part. The methods for 
operating the injection well must re
flect a consideration of: 

(a) The volume and physical and 
chemical characteristics of the waste 
injected in the well; 

(b) The injection pressure; and 
Cc) Monitoring measures to assure 

that the mechanical integrity of the 
well is maintained. 

§ 267 .63 Closure. 

An injection well must be plugged 
and sealed at closure to prevent the 
escape of injected fluids to the area 
above the zone of injection. 

§ 267.64 Additional requirements. 

The Regional Administrator may 
place additional requirements on 
owners and operators of nev..• injection 
wells, besides those otherwise required 
by this subpart, where necessary to 
con1ply with § 267 .10 of this part. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS' THE HAZARD
OUS WASTE PERMIT PROGRAM 

Subpcut A-General Information 

Sec. 
270.l Purpose and scope of these regula-

tions. 
270.2 Definitions. 
2'10.3 Considerations under Federal law. 
270.4 Effect of a permit. 
270 . .'i Noncon1pliance and program report

ing by the Director. 
270.6 References. 
270.7-270.9 [Reserved] 
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Subpart 8-Pormit Ap1·1ii<olion 

St·c. 
2'/0.10 (.lc1••~ral ;q1plkalio11 rt'llllin~1nent!>. 
i70.ll Sig1iaL1irit·s lo permit npplkalio111> 

and n•µorts. 
2'10.12 Confid('nlialil~' of infonnathHl. 
270.13 Content;; of Part A of the penniL 

application. 
270.14 Contents of Part B: General re

quirements. 
270.15 Specific Part B information require

ments for container:-;. 
270.16 Specific Part B infonnat.ion requ\re

n1ents for tanks. 
270.17 Specific Part B information requin:

mcnL'i for surface impoundments. 
2'10.18 Specific Part B information require

n1ents for waste piles. 
210.19 Specific Part B information require

ments for incinerators. 
270.20 Specific Part B information require

ments for land treatment facilities. 
270.21 Specific Part B information require

ments for landfills. 
270.22-270.29 [Reserved] 

Sul::port C-Permit Condit~ns 

270.30 Conditions applicable to all pern1its. 
270.31 Requirements for recording and re-

porting of monitoring results. 
270.32 Establishing permit conditions. 
270.33 Schedules of compliance. 
270.34-270.39 [Reserved] 

Subpart D-Changes to Permits 

270.-4.0 Transfer of permits. 
270.41 Major modlficatlon or revocation 

and reissuance of permits. 
270.42 Minor modifications of permits. 
270.43 Termination of permits. 
270.44-270.49 [Reserved] 

Subport E-Explrallon and Continuation of 
Permits 

270.50 Duration of permits. 
270.51 Continuation of expiring permits. 
270.52-270.59 [Reserved] 

Subpart F-Speticd Forms of Pormlls 

270.60 Permits by rule_ 
270.61 Emergency permits. 
270.62 Hazardous waste tnch1erator per

mits. 
270.63 Permits for land treatment demon

strations using field test or laboratory 
analyses. 

270.64 Interim pcnnlls for UIC wells. 
270.65-270.69 [Reserved] 

Subpart G-lntarlm Statu1 

270.70 Qualifying for Interim status. 

Title 40-Protection of Environment 

81'C. 

270.71 (Jpe1ation durin~ int Prim :,lat us. 
270.72 Ch:ulg(•s durini:; inlerin! slalus. 
270.73 Termination of i11h·ri1n sl:ttus. 
270.74 -270.79 [ilCSl'l"V('d] 

AUTll.OllITY: Sec:;. 100{1, :!.O\J2(a), ::1005, 3007 
and 7004 of the Solid Waste Disposal Act, a.-; 

a1nended by the H.csourn• Cons-~rvation and 
Hecovery Act of 1976, as n.mcnded (RCRAl 
(42 U.S.C. 6901. 6912<al, GD25, 6927 and 
6974). unless ot.herwise noled. 

EFI-'ECTlVE DATE NOTE: At 49 "F'R 17718, 
Apr. 24, 1964, the authority for Part 270 was 
published as set forth above. effective Octo
ber 24, 1984. For the convenience of the 
user, the superseded authority is set forth 
below. 

AUTHORITY: Secs. 1006. 2002, 3005, 3007 
and 7004, Solid Waste Disposal Act, as 
amended by the Resource Conservation Ad 
of 1976, as a1nended (RCRA> (42 U.S.C. 
6905, 6912. 6925, 6927 and 6974). unless oth
erwise noted. 

SOURCE: 48 FR 14228, Apr. 1, 1963, unless 
otherwise noted. 

Subpart A-General Information 

9 270.1 Purpuse and scope of these regula
tions. 

(a) Coverage. (1) These permit regu· 
lations establish provisions for the 
Hazardous Waste Permit Program 
under Subtitle C of the Solid Waste 
Disposal Act, as amended by the Re
source Conservation and R·ecovery Act 
of 1976, as an1ended CRCRA>, CPub. L. 
94-580, as amended by Pub. L. 95-609 
and by Pub. L. 96-482; 42 U.S.C. 6091 
et seq.). They apply to EPA and to ap
proved States to the extent provided 
in Part 271. 

(2) The regulations in this part cover 
basic EPA perni.itting requirements, 
such as application requirements, 
standard permit conditions, and moni
toring and reporting requirements. 
These regulations are part of a regula
tory scheme implementing RCRA set 
forth in different parts of the Code of 
Federal Regulations. The following 
chart indicates where the regulations 
implementing RCRA appear in the 
Code of Federal Regulations. 
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;;,, •. 11r.•1 
nt H(:ftA 

SutllolloC: 
3001 

3002. 

"'"' 
3004. 

3005 

3006. 

3010 .. 

,;""'''"ti'' 

O~•l"'l"W and (juhrnl•0ns 
lmlunt1fKa1on01 and ILshny 

o1 l>M""lous w<>:-.l'-' 
<ien.,ralors ol h;ozwUrJus 

was to 
Tra11~pr'1h;r~ •?I 

hazardous waste 
S\and<l.rds tLlr HWM 

lacd1!1es 
Pefm1t rcqu11en1en1s !or 

HWM tac1hl;es. 
Guode<hnes lor Slate 

progtam$ 
Prchm11\a'i' nuhl1ca11on oj 

HWMac\1v•!y. 

l·01.;ol 1eg1;1,11o01• 

4U (:fR Part 2t>O 
4U Cf A PJ.•I :'GI 

40 CJ' R Pan 2b2 

40 CFR Pan 263 

40 CFR Parts 264, 
265, 266. and 267 

40 CFR Parts 270 
and 124 

40 CFR Part 271 

(pubhc nohce) 45 FR 
12745 Feb 25, 
1SllO 

(3) Technical regulations. The 
RCRA pern1it progran1 has separate 
additional Regulations that contain 
technical requirements. These sepa
rate regulation::; are used by pern1it is
suing authorities to determine what 
require1nent.s must be placed in per
mits if they arc issued. These separate 
regulations are located in 40 CFR 
Parts 264, 266, and 267. 

Cbl Overview of the RCRA Permit 
Prograni. Not later than 90 days after 
the promulgation or revision of regula
tions in 40 CFR Part 261 (identifying 
and listing hazardous wastes) genera
tors and transporters of hazardous 
waste, and owners or operators of haz
a.rdous waste treatment, storage, or 
disposal facilities may be required to 
file a notification of that activity 
under section 3010. Six months after 
the initial promulgation of the Part 
261 regulations, treatment, storage, or 
disposal of hazardous \Vaste by any 
person who has not applied for or re
ceived a RCRA permit is prohibited. A 
RCRA permit application consists of 
two parts, Part A Csee § 270.13) and 
Part B (see§ 270.14 and applicable sec
tions in §§ 270.15 through 270.29), For 
"existing HWM facilities," the require
rnent to submit an application is satis
fied by sub1nitting only Part A of the 
permit application until the date the 
Director sets for submitting Part B of 
the application. (Part A consists of 
Forms 1 and 3 of the Consolidated 
Perffiit Application Forn1s.) 1~imely 
submission of both notification under 
section 3010 and Part A qualifies 
owners and operators of existing 
IIWM facilities (who are required to 

t1a\'e u pl'nni1 l for iol~'rin1 slatus 
under .'>l'ctiun ;~OO.l)\t'l of H.CltA. l<'acili
tr owner;.; a.nd operator;.; with interi1n 
status arc treated a:; h:1vin~ been 
issued a pcnnit until EPA or a Stale 
with interirn authorization for Phase 
II or finn.l authorization under Part 
271 1nakes a final detennination on 
the pennil application. Facility owners 
and operators with interiln status 
nlUSt co1nply with interim status 
standards set forth at 40 CPR Part 265 
or with the analagous provisions of a 
State progra1n Which has received in· 
terim or final authorization under 
Part 271. Facility owners and opera
tors \Vith interim status are not re
lieved from complying with other 
State requirerr1ents. For existing 
HWM facilities, the Director shall set 
a date, giving at least six months 
notice, for sub1nission of Part B of the 
application. There is no form for Part 
B of the application; rather, Part B 
must be sub1nitted in narrative form 
and contain the information set forth 
in the applicable sections of §§ 270.14 
through 270.29. Owners or operators 
of ne\v HWM facilities must submit 
Part A and Part B of the permit appli
cation at least 180 days before physi
cal construction is expected to con1-
mcnce. 

(c) Scope of the RCRA Permit Re
quirement. RCRA requires a permit 
for the "treatment," "storage," or 
"disposal" of any "hazardous waste" 
as identified or listed in 40 CPR Part 
261. The terms "treatment," "stor
age," "disposal," and "hazardous 
\Vaste" are defined in § 270.2. Owners 
and operators of hazardous waste 
managen1ent units must have permits 
during the active life (including the 
closure period) of the unit, and, for 
any unit which closes after January 
26, 1983, during any post-closure care 
period required under § 264.117 and 
during any compliance period speci
fied under § 264.96, including any ex
tension of the compliance Period 
under § 264.96Cc). 

< 1 > Specific inclusions. Owners and 
operators of certain facilities require 
RCRA permits as well as permits 
under other programs for certain as
pects of the facility operation. RCRA 
permits are required for: 
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Ci) Injectio11 wt·lb tha1 dispose of 
ha;r.ardo11s wastt~. a111i asso<'iated sur
face facililit'S lha1 tn·al, store or dis
pose of ha;r.arllous waste, (Sec 
§ 270.64). liowt'\'f!r, lhc owner and op
erator with a UIC pennit in a State 
with an approvt•d nr promulgated UIC 
prog:ra1n, will be dee1ned to have a 
RCRA pern1it for the injection well 
itself if they co1nply with the require
ments of § 270.GO<bl <pennit-by-rule 
for injection wellsl. 

(ii> Treattnent, storage, or disposal 
of hazardous waste at facilities requir
ing an NPDES permit. However, the 
owner and operator of a publicly 
owned treattnent \Vorks receiving haz
ardous waste will be deemed to have a 
RCRA pern1it for that waste if they 
con1ply with the requirements of 
§ 270.60(c) (permit-by-rule for 
POTWs). 

(iii) Barges or vessels that dispose of 
hazardous waste by ocean disposal and 
onshore hazardous waste treatment or 
storage facilities associated with an 
ocean disposal operation. However, the 
01.vner and operator will be deemed to 
have a RCRA permit for ocean dispos
al fro1n the barge or vessel itself it 
they comply with the requirements of 
§ 270.60(a) (permit-by-rule for ocean 
disposa.I barges and vessels). 

<2) Specific exclusions. The follow
ing persons are among those who are 
not required to obtain a RCRA permit: 

(i) Generators who accumulate haz
ardous waste on site for less than 90 
days as provided in 40 CFR 262.34. 

(ii) Farmers who dispose of hazard
ous waste pesticides from their own 
use as provided in 40 CFR 262.51. 

<iii) Persons who own or operate fa
cilities solely for the treatment, stor
age or disposal of hazardous waste ex
cluded from regulations under this 
part by 40 CFR 261.4 or 261.5 (small 
generator exemption). 

(iv) Owners or operators of totally 
enclosed treatment facilities as de
fined in 40 CFR 260.10. 

<v> Q\vners and operators of elemen
tary neutralization units or 
wastewater treatment units as defined 
in 40 CFR 260.10. 

(vi) Transporters storing manifested 
shipments of hazardous waste in con
tainers meeting the requirements of 40 

Title 40-Protection of Environment 

Cl"R 2112.30 al a trn11sf1°r facility t'or a 
period of l<'ll days or lt>ss. 

(Viii Persons adding absorbf'nl n1al(' 
rial to waste in a container las defiliC'd 
in § 260.10 of thb d1apt.cr) and pr·r 
hons adding waste to absorbent rnat.C'ri
al in a container, provided that t.hest~ 
actions occur at th~ tinH:' waste is first 
plact~d in the contaiuer; and 
§§ 264.17<b), 264.171. and 264.172 of 
this chapter are con1p1ied with. 

<3> Further exclusions. CD A person is 
not required to obtain an RCRA 
permit for treatment or containment 
activities taken during i1nmediate re
sponse to any of th<" following situa
tions: 

<A> A discharge of a hazardous 
v.'aste; 

<Bl An imn1inent and substantial 
threat of a discharge of hazardous 
waste; 

<C) A discharge of a material which, 
when discharged, becomes a hazardous 
waste. 

(ii) Any person who continues or ini
tiates hazardous waste treatment or 
containment activities after the imme
diate response is over is subject to all 
applicable requirements of this part 
for those activities. 

(4) Permits for less than an entire fa
cility. EPA may issue or deny a permit 
for one or more units at a facility 
without simultaneously issuing or de
nying a permit to all of the units at 
the facility. The interim status of any 
unit for which a pennit has not been 
issued or denied is not affected by the 
issuance or denial of a permit to any 
other unit at the facility. 

L 48 FR 14228. Apr. l. 1963, as amended at 48 
FR 30113. June 30, 1983} 

§ 270.2 Definitions. 

The following definitions apply to 
Parts 270, 271 and 124. Terms not de
fined in this section have the meaning 
given by RCRA. 

Ad1ninistrator 1neans the Adminis
trator of the United States Environ
mental Protection Agency, or an au
thorized representative. 

Application means the EPA stand
ard national for1ns for applying for a 
permit, including any additions, revi
sions or modifications to the forms; or 
forms approved by EPA for use in ap-
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pro\'t'd Stal.l•s, iucluding auy appro\'ed 
1nodifi<:al.io11s or 1Tvisions. Applkation 
also includes the infonnation requir1'd 
by I.he l)in·cior under ~§ 270,14--
270.29 Cconlt~nts of Part B of thl' 
RCRA applicalion>. 
Approvt~d prograu1 or approved Slate 

1neans a State which has been ap
proved or authorized by EPA under 
Part 271. 

Aquifer 1neans a geological forn1a
tion, group of formations, or part of a 
formation that is capable of yielding a 
significant an1ount of v.•ater to a well 
or spring. 

Closure means the act of securing a 
Hazardous Waste Manage1nent facility 
pursuant to the require1nents of 40 
CFR Part 264. 

CWA means the Clean Water Act 
(formerly referred to as the Jo~ederal 
Water Pollution Control Act or Feder
al Water Pollution Control Act amend
ments of 1972) Pub. L. 92-500, as 
amended by Pub. L. 92-217 and Pub. L. 
95-576; 33 U.S.C. 1251 et seq. 

Director means the Regional Admin
istrator or the State Director, as the 
context requires, or an authorized rep
resentative. When there is no ap
proved State program, and there is an 
EPA administered program, Director 
means the Regional Administrator. 
When there is an approved State pro
gram, Director normally means the 
State Director. In some circumstances, 
however, EPA retains the authority to 
take certain actions even when there 
is an approved State program. In such 
cases, the term Director means the Re· 
gional Administrator and not the 
State Director. 

Disposal means the discharge, de
posit, injection, dumping, spilling, 
leaking, or placing of any hazardous 
waste into or on any land or water so 
that such hazardous waste or any con
stituent thereof may enter the envi
ronment or be emitted into the air or 
discharged into any waters, including 
ground water. 

Disposal facihty means a facility or 
part of a facility at which hazardous 
waste is intentionally placed into or on 
the land or water, and at which haz
ardous waste will remain after closure. 

Draft pennit means a document pre
pared under § 124.6 indicating the Di
rector's tentative decision to issue or 

d1:ny, 1nodify. re\Okt: and rl'b:;111>, t•·r· 
1ninate. or n:i~slH' a pl'nnit. A nulil"t• of 
intent tu ll~1-1ninatt~ a pPnnit. and :t 
notiCt' of inlent to deuy a pvnnit, a:; 
db,·ussed in ~ 124.5, are types of draft 
pcnnits. A denial of a reque.st for 
1nodiflcation. re\'ocation and fL'i.s
suancc, or tcrn1ination, as discussed in 
§ 124.5 is not a "draft permit." A pro
posed pennit is not a draft pern1it. 

Ele111enlary neutralization unit 
means a device which: 

(a) Is used for neutralizing wastes 
which are hazardous wastes only be· 
cause they exhibit the corrosivity 
characteristic dcfiued in § 261.22 of 
this chapter. or are listed in Subpart D 
of Part 261 of this chapter only for 
this reason; and 

Cb) ?vleets the definition of tank, con
tainer, transport vehicle, or vessel in 
§ 260.10 of this chapter. 

Emergency pennit n1eans a RCRA 
permit issued in accordance with 
§ 270.61. 

Environ1nental Protection Agency 
<EPA> means the United States Envi
ronmental Protection Agency. 

EPA means the United States Envi
ronmental Protection Agency. 

Existing hazardous waste manage
ment <HW.ll) facility or existing facili
ty means a facility which was in oper
ation or for which construction com
menced on or ·before November 19, 
1980. A facility has commenced con
struction if: 

(a) The o\vner or operator has ob· 
tained the Federal, State and local ap
provals or pern1its necessary to begin 
physical construction; and either 

(b)( 1) A continuous on-site, physical 
construction program has begun; or 

(2) The O\vner or operator has en
tered into contractual obligations 
which cannot be cancelled or 1nodified 
without substantial loss-for physical 
construction of the facility to be com
pleted within a reasonable time.-

Facility or activity means any HW!-.i 
facility or any other facility or activity 
Onc1uding land or appurtenances 
thereto) that is subject to regulation 
under the RCRA program. 

Federal, State a.nd local approvals or 
permits necessary to begin physical 
construction n1eans permits and ap
provals required under Federal, State 
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or lllcal h:ur.ardous waste control stat
ute~. rcgulal ions or ordinnncc>s. 

Final u1dhoriZtltiOll n1Pans approval 
by I•;P A of a State program which has 
in.t~t the n~quirt>nients of section 
3006lb> of HCRA au<l lhe applicable 
requirements or Part 271, Subpart A. 

Generator 1neans any person, Uy site 
location, whose act, or process pro
duces "hazardous waste" idenlified or 
listed in 40 CFR Part 261. 

Ground water rneans water below 
the land surface in a zone of satura
tion. 

Jfazardous waste means a hazardous 
waste as defined in 40 CFR 261.3. 

Hazardous Waste Manage1nent facil
ity <HWM facility) means all contigu
ous land, and structures, other appur
tenances, and improvements on the 
land, used for treating, storing, or dis
posing of hazardous waste. A facility 
may consist of several treatment, stor
age, or disposal operational units (for 
example, one or more landfills, surface 
impoundments, or combinations of 
them). 

HWM facility means Hazardous 
Waste Management facility. 

Injection well means a well into 
which fluids are being injected. 

In operation means a facility Which 
is treating, storing, or disposing of 
hazardous waste. 

Interim authorization means ap
proval by EPA of a State hazardous 
waste program which has met the re
quirements of section 3006(c) of 
RCRA and applicable requirements of 
Part 2'11, Subpart B. 

Major facility means any facility or 
activity classified as such by the Re
gional Administrator, or, in the case of 
approved State programs, the Region
al Administrator in conjunction with 
the State Qirector. 

Manifest means the shipping docu
ment originated and signed by the 
generator which contains the informa
tion required by Subpart B of 40 CFR 
Part 262. 

National Pollutant Discharge Elimi
nation System means the national pro
gram for issuing, modifying, revoking 
and reissuing, terminating, monitoring 
and enforcing permits, and imposing 
and enforcing pretreatment require
ments, under sections 307, 402, 318, 
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ai1d 405 of the CWA. 'l'ht~ tl'nn in· 
chide:-; an approved prog1 :un. 

Nl'DES n1can}:; National Polluta111 
l)ischargc Elilnination .System. 

Ne-w IIWM facility 1nt'ru1s a Ila.zard· 
ous Waste Managcn1eHt fa(·ility which 
began operation or for which construc
tion com1nenced after Novcn1ber 19, 
1980. 

Off-site m(~ans any site which is not 
on-site. 

On-site means on the same or geo
graphically continguous property 
which may be divided by public or pri
vate- right(s)-of-way, provided the en
trance and exit between the properties 
is at a cross-roads intersection, and 
access is by crossing as opposed to 
going along, the rightcs)-of-way. Non
contiguous properties owned by the 
sanle person but connected by a right
of-way which the person controls and 
to which the public does not have 
access, is also considered on-site prop
erty. 

Ouiner or operator means the owner 
or operator of any facility or activity 
subject to regulation under RCRA. 

Pennit means an authorization, li
cense, or equivalent control document 
issued by EPA or an approved State to 
implement the requirements of this 
part and Parts 271 and 124. Pennit in
cludes pernlit by rule < § 270.60), and 
e1nergency pern1it (§ 2'70.61). Permit 
does not include RCRA interim status 
<Subpart G of this part), or any 
permit which has not yet been the 
subject of final agency action, such as 
a draft permit or a proposed permit. 

Pennil-by-rule means a provision of 
these regulations stating that a facili
ty or activity is deemed to have a 
RCRA permit if it meets the require
ments of the provision. 

Person means an individual, associa
tion, partnership, corporation, munici
pality, State or Federal agency, or an 
agent or employee thereof. 

Phase I means that phase of the 
Federal hazardous waste management 
program commencing on the effective 
date of the last of the following to be 
initially promulgated: 40 CFR Parts 
260, 261, 262, 263, 265, 270 and 2'11. 
Pro1nulgation of Phase I refers to pro
mulgation of the regulations necessary 
for Phase I to begin. 
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/'hi.ls<'// nH'nns that Ph:i:>e of l''edt'r
al haz.ardous wa:;lc 1nanag1·11H'nl 11ro· 
gn1n1 C'OllHlll'IH·in!-! c1n tht• t'l'lt•<·tive 
dale of tilt' first Sul.>part of 40 Cl•'R 
Part 26'1, Subparts 1'' lhruugh ll to bp 
initiaUy pro1n11\g:atcd. P1·01nt1lL(ation of 
Phase II n~fcrs lo pron1uh~nt ion of the 
regulations JH'c(·~:-;ary for Phase II to 
begin. 

Physical constructio11 1ncans excava
tion, movement of earth, erection of 
forms or structures, or sin1ilar activity 
lo prepare an IIWM facility to accept 
hazardous waste. 

POTW n1eans publicly owned treat
ment works. 

Publicly owned treatment works 
(PQTW) n1eans any device or system 
unsed in the treatment (including re
cycling and reclamation) of municipal 
sewage or industrial \Vastes of a liquid 
nature which is o\\·ued by a State or 
municipality. This definition includes 
sewers, pipes, or other conveyances 
only if they convey wastewater to a 
POTW providing ~reatment. 

RCRA n1eans the Solid Waste Dis
posal Act as anlended by the Resource 
Conservation and Recovery Act of 
1976 <Pub. L. 94-580, as amended by 
Pub. L. 95-609 and Pub. L. 96-482, 42 
U.S.C. 6901 et seq.) 

Regional Ad1ninistrator means the 
Regional Administrator of the appro
priate Regional Office of the Environ
n1ental Protection Agency or the au
thorized representative of the Region
al Administrator. 

Schedule of compliance means a 
schedule of remedial measures includ
ed in a permit, including an enforcea
ble sequence of interim requirements 
<for example, actions, operations, or 
n1ilestone events) leading to compli
ance with the Act and regulations. 

SDWA means the Safe Drinking 
Water Act <Pub. L. 95-523, as amended 
by Pub. L. 95-1900; 42 U.S.C. 3001 et 
seq.). 

Site means the land or water area 
where any facility or activity is phys
ically located or conducted, including 
adjacent land used in connection with 
the facility or activity. 

State means any of the 50 States, 
the District of Columbia, Guam, the 
Common\\'ealth of Puerto liico, the 
Virgin Islands, American Samoa. and 

th(• Con1n1n11\v1·allh of t 111· Nortllt'fll 
Mariana lsl:u1(b. 

Sfafl' Dir<'clor 1nt·a11s th(' chief ad
n1inislrativt• officer of any Statt' 
agt'ncy OPPrating an appro,·t'd pro
gra1n, nr the dt'it~gated rt'Pn'tit'nlativt; 
of the State l)ircctor. If responsibility 
is dh·idcd a1nong two or 1nore Statc 
agencies, State Direct.or 1nean:; the 
chief adn1inistrativc officer of the 
State agency authorized to perforn1 
the particular procedure or function 
to which reference is n1ade. 

State/EPA Agrecn1cnt 1neans an 
agreement between lhe Regional Ad
ministrator and the State which co
ordinates EPA and State activities, re
sponsibilities and progra1ns. 

Storage means the holding of haz~ 
atdous waste for a temporary period, 
at the end of which the hazardous 
waste is treated, disposed, or stored 
elsewhere. 

Transfer facility means any tranS
portation-related facility including 
loading docks, parking areas, storage 
areas and other similar areas where 
shipments of hazardous waste are held 
during the nonnal course of transpor
tation. 

Transporter n1cans a person engaged 
in the off-site transportation of haz
ardous waste by air, rail, highway or 
water. 

Treatment means any method, tech
nique-, or process, including neutraliza
tion, designed to change the physical, 
chemical. or biological character or 
composition of any hazardous waste so 
as to neutralize such wastes. or so as 
to recover energy or material re
sources from the waste, or so as to 
render such \Vaste non-hazardous, or 
less hazardous; safer to transport, 
store, or dispose of; or amenable for 
recovery, amenable for storage, or re
duced in volume. 

UIC 1neans the Underground Injec· 
tion Control Program under Part C of 
the Safe Drinking Water Act, includ
ing an approved program. 

Underground injection n1eans a \Veil 
injection. 

Underground source of drinking 
water ( USD Wl means an aquifer or its 
portion: 

{a)( I) Which supplies any public 
water system; or 
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(2) Which ronlains a sufficiPnl 
quantity of ground waler to supply a 
public waler t:>ySt('tn: and 

<i J Currently supplit>s drinking water 
for human ronstnnption; or 

(ii) Contains fewer than 10,000 mg/I 
total dissolved solids; and 

(b) Which is not an exempted aqui
fer. 

USDW means underground source of 
drinking water. 

Wastewater tre,rtnient unit means a 
device which: 

(a) Is part of a wastewater trcatn1ent 
facility which is subject to regulation 
under either Section 402 or Section 
30'l(b) of the Clean Water Act; and 

(b) Receives and treats or stores an 
influent wastewater which is a hazard
ous waste as defined in § 261.3 of this 
chapter, or generates and accumulates 
a wastewater treatment sludge which 
is a hazardous waste as defined in 
§ 261.3 of this chapter, or treats or 
stores a wastewater treatinent sludge 
which is a hazardous waste as def~ned 
in § 26L3 of this chapter; and 

Cc> Meets the definition of tank in 
§ 260.10 of this chapter. 
£48 FR 14228, Apr. l, 1983. as amended at 48 
FR 30113, .June 30, 19831 

§ 270.3 Considerations under Federal law. 

The following is a list of Federal 
laws that may apply to the issuance of 
permits under these rules. When any 
of these laws is applicable, its proce
dures must be followed. When the ap
plicable law requires consideration or 
adoption of particular permit condi
tions or requires the denial of a 
permit, those requirements also must 
be. followed. 

(a) The Wild and Scenic Rivers Act. 
16 U.S.C. 1273 et seq. Section 7 of the 
Act prohibits the Regional Adminis
trator from assisting by license or oth
erwise the construction of any water 
resources project that would have a 
direct, adverse effect on the values for 
which a national wild and scenic river 
was established. 

(b} The National Historic Preserva
tion Act of 1966. 16 U.S.C. 4'70 et seq. 
Section 106 of the Act and implement
ing regulations (36 CFR Part 800) re
quire the Regional Administrator, 
before issuing a license, to adopt meas~ 
ures when feasible to mitigate poten-

Title 40-Protection of Environment 

tial a.d\'l'rsc <·ffrcts of the Jic<•nst~d :u·
tivity and prop(•rtlt•:; listed or eligible 
for lisling in t.ht~ National Register of 
llii;toric Places. 'fhe Act's rrquirt:-
1nent.s are to be i1nple1nented in coop· 
cration with State llistoric Pn'serva
lion Officers and upon notice to. and 
when appropriate, in consultation 
with the Advisory Council on Historic 
Preservation. 

(c} The Endangered Species Act. 16 
U.S.C. 1531 et seq. Section '1 of the Act 
and hnplemcnting regulations (50 
CFR Part 402) require the Regional 
Administrator to ensure, in consulta
tion with the Secretary of the Interior 
or Commerce, that any action author
ized by EPA is not likely to jeopardize 
the continued existence of any endan
gered or threatened species or adverse
ly affect its critical habitat. 

Cd} 'Ilte Coastal Zone il'Ianagement 
Act. 16 U.S.C. 1451 et seq. Section 
30'7(c} of the Act and implementing 
regulations (15 CFR Part 930} prohibit 
EPA from issuing a permit for an ac· 
tivity affecting land or water use in 
the coastal zone until the applicant 
certifies that the proposed activity 
complies with the State Coastal Zone 
Management progran1, and the State 
or its designated agency concurs with 
the certification <or the Secretary of 
Cotnmerce overrides the State's non
concurrence ). 

(e) The Fish and Wildlife Coordina
tion AcL 16 U.S.C. 661 et seq. requires 
that the Regional Administrator, 
before issuing a permit proposing or 
authorizing the impoundment (with 
certain exemptions), diversion, or 
other control or modification of any 
body of water, consult with the appro
priate State agency exercising jurisdic
tion over wildlife resources to conserve 
those resources. 

((}Executive orders. (Reserved] 

(Clean Water Act (33 U.S.C. 1251 et seq.l, 
Safe Drinklni;- Water Act (42 U.S.C. 300f et 
seq.l, Clean Air Act (42 U.S.C. 7401 et seq.>. 
Resource Conservation and Recovery Act 
C42 U.S,C. 6901 et seq.)) 
[48 FR 14228, Apr 1. 1983, as amended at 48 
PR 39622, Sept. l, 19831 

ti 270.4 Effect of u permit. 

ca> Compliance with a RCRA permit 
during its term constitutes compli, 
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anc1~. fnr pnrpost•:; of l'tlftll"C't'llll'lll, 

with 8ui.ititlt' C of IiCH.t\. IIu\\T\l'l" a 
pen nit n1ay be 1nodil it'd, r1•vnked and 
rt'issttt'd. nr lcrr11iual.ed during its t1'nll 
for c1n1st' a:; s1·t forth in §S 270.41 and 
270.43. 

(bl The issuan1:e of a pf'rtnil does 
not convey any property rights of any 
sort, or any exclusive privilege. 

(cl The issuance of a pcrn1it does nol 
authorize an~· injury to persons or 
property or invasion of other private 
rights, or any· infringement of State or 
local law or regulations. 

§ 270.5 Noncompliance and program re
porting liy the Director. 

The Director shall prepare quarterly 
and annual reports ru; detailed below. 
When the State is the permit-issuing 
authority, the State Director shall 
submit any reports required under this 
section to the Regional Administrator. 
When EPA is the permit-issuing au
thority, the Regional Administrator 
shall submit any report required 
under this section to EPA Headquar
ters. For purposes of this section only, 
RCRA pennittees shall include RCRA 
interim status facilities, when appro
priate. 

(a} Quarterly reports. The Director 
shall submit quarterly narrative re
ports for major facilities as follows: 

(1) Format. The report shall use the 
following format: 

(i) Inforn1ation on noncon1pliance 
for each facility; 

(ii) Alphabetize by permittce name. 
When two or more permittees have 
the same name, the lowest permit 
humber shall be entered first; 

<iii) For each entry on the list, in
clude the following information in the 
following order: 

<A) Name, location, and permit 
number of the noncomplying permit
tee. 

CB} A brief description and date of 
each instance of noncompliance for 
that permittee. Instances of noncom
pliance tnay include one or more of 
the kinds set forth in paragraph (a}(2} 
of this section. When a permit.tee has 
noncompliance of more than one kind, 
combine the information into a single 
entry for each such permittee. 

lCJ '!'lit' dni<"(Sl and a brtt'f (l\'~<T!JJ· 
Uon of thP acti11n(:;) lakt'n by tilt' Di
IT('\or tu <'ll!illl't' ron1plia11c•t•. 

(I)) Statu:-. of the inslant'('l.'il of non
cornpliance with Utt' date ol thP n•\·i1•w 
of the status or the date of rl'soluliun. 

(El Any dt>tails which tend to ex
plain or nliligate the insLance(s) of 
nonco1npliance. 

<2} Instances ofno11co1npliance lo be 
reported. Any instances of noncompli
ance within the following catei;ories 
shall be reported in successive reports 
until the noncompliance is reported as 
resolved. Once noncon1pliance is re
ported as resolved it need not appear 
in subsequent reports. 

(i) Failure to coniplete construction 
ele1nents. When the pern1ittee has 
failed to complete, by the date speci
fied in the permit, an ele1ncnt of a 
compliance schedule involving either 
planning for construction (for exa1n
ple, award of a contract, preliminary 
plans}, or a construction step (for ex
ample, begin construction. attain oper
ation level}; and the permittee has not 
returned to compliance by accomplish
ing the required element of the sched
ule within 30 days from the date a 
compliance schedule report is due 
under the permit. 

(ii} Modifications to schedules of 
conipliance. When a schedule of com
pliance in t.he permit has been modi
fied under § 270.41 or § 270.42 because 
of the pennittee's noncompliance. 

<iii> Failure to complete or provide 
compliance schedule or monitoring re
ports. When the permittee has failed 
to complete or provide a report re
quired in a pern1it compliance sched
ule (for example, progress report or 
notice of noncompliance or compli
ance} or a n1onitoring report; and the 
pennittee has not submitted the com
plete report within 30 days from the 
date it is due under the permit for 
compliance schedules, or from the 
date specified in the permit for inoni
toring reports. 

(iv) Deficient reports. When the re~ 
quired reports provided by the per1nit
tee are so deficient as to cause misun
derstanding by the Director and thus 
impede the review of the status of 
compliance. 

(V) Noncompliance with other 
permit requirement:;. Noncompliance 
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shall b!~ n<porl rd in Lhl' [ollowing cir
cu1nsla.nct>:;: 

IA) Wht.'IH'Vcr Ille pcnnitlet' ha.'> vio
lated a pl'rrnit. rcq11in•1nent totht'r 
lhan reported under paragTaph 
(a}(2Hil or (ii) of this seclionJ, and has 
not rct.urnl'd to co1upliancc within 45 
days fronl the date reporting of non
co1nplinncc was due under the pcnnit; 
or 

<B> When the Director determines 
that a pattern of noncompliance exists 
for a major-facility permit.tee over the 
tnost recent four consecutive reporting 
periods, This pattern includes any vio
lation of the same requirement in two 
consecutive reporting periods, and any 
violation of one or more rcquiren1ents 
in each of iour consecutive reporting 
periods; or 

<Cl When the Director determines 
significant permit non-compliance or 
other significant event has _occurred 
such as a fire oi explosion or migra
tion of fluids into a USDW. 

(vi) All other. Statistical information 
shall be reported quarterly on all 
other instances of noncompliance by 
major facilities with permit require
ments not otherwise reported under 
paragraph Ca) of this section. 

(b) Annual reports. 
< 1) Annual noncompliance report. 

Statistical reports shall be submitted 
by the Director on nonmajor RCRA 
permittees indicating the total number 
reviewed, the number of noncomply
ing nonmajor permittees, the number 
of enforcement actions, and number of 
permit modifications extending com
pliance deadlines. The statistical infor
mation shall be organized to follow 
the types of noncompliance listed in 
paragraph (a) of this section. 

(2) In addition to the annual non
compliance report, the Director shall 
prepare a "program report" which 
contains information (in a manner and 
form prescribed by the Administrator) 
on generators and transporters and 
the permit status of regulated facili
ties. The Director shall also include, 
on a biennial basis, summary informa
tion on the quantities and types of 
hazardous wastes generated, trans
ported, treated, stored and disposed 
during the preceding odd-numbered 
year. This summary information shall 
be reported in a manner and form pre-

Title 40·--Protection of Environment 

:-;ci:ibt~d by tilt'. Adn1i11istrator and ~hall 
lle n'porl.f!d ac1·ordin1! t.o F:PA chnrnc
t('ristic~ nnd Ji:;Ls nf ha:1;ardous wastes 
at. 40 Cl"H Part. 201. 

{c) Sclicd11lc. 
(1) For all quarterly reports. On the 

last working day of May, August, No
ve1nber. and February, the State Di~ 
rector shall sub1nit to the Regional 
Administrator iufonnation concerning 
noncompliance with RCRA permit re~ · 
quircments by major facilities in the 
State in accordance with the following 
schedule. The Regional Administrator 
shall prepare and submit information 
for EPA-issued pennits to EPA llead
quarters in accordance with the sa1ne 
schedule. 

QUARTERS CoVERED BY REPORTS ON 

NONCOMPLIANCE BY MAJOR DISCHARGERS 

[Dale for cornplellon ol reports] 

January, February, and March .... 'May 31 
April, May. and June.................. 'A1Jgust 31 
July. Augus~ and September .... 1 November 30 
Octob<!r, November, alld Oe- ' February 28 

cernber 

' Reports must be made available 10 lhe public for inspec
tion and copying on !his data. 

[48 FR 14228. Apr. 1, 1983, as amended at 48 
FR 30113, June 30, 19831 

§ 270.6 Refel'ences. 

(a) When used in Part 270 of this 
chapter, the following publications are 
incorporated by reference: 

"Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods," 
EPA Publication SW-846 <First Edi
tion, 1980, as updated by Revisions A 
<August, 1980), B (July, 1981), and C 
<February, 1982) or (Second Edition, 
1982). The first edition of SW-846 is 
no longer in print. Revisions A and B 
are available fron1 EPA, Office of 
Solid Waste, {WH-565-BJ, 401 M 
Street, SW., Washington, D.C. 20460. 
Revision C is available fro1n NTIS, 
5285 Port Royal Road, Springfield, 
Virginia 22161. The second edition of 
SW-846 includes material from the 
first edition and Revisions A, B, and C 
in a reorganized format. It is available 
from the Superintendent of Docu
ments, U.S. Government Printing 
Office, Washington, D.C. 20402, <202) 
783-3238, on a subscription basis, and 
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h11un· updatt's will aut111natic:tlly be 
1nailt'd 1.0 l-ht• subscribt~r. 

<bJ 'l'hc rPft·rl'llt:l'S iisled in pura
graµh la) of this st•ct.ion are also nvail
abJC' for inspect.ion ~tt lht• Office of lht· 
F'EDEUAL R1'(;1S'l'EB, 1100 L Sti'l:t"t, N.W., 
Washinl-{ton. D.C. 20408. TlH.'se incor
porations by reference wcrl' approved 
by t.he Director of the Federal Regis
ter. These 1natcrials are incorporated 
as they exist on the date of approval 
and a notice of any change in these 
materials will be published in the Fed
eral Register. 

[48 PR 14228, Apr. l, 1983, as amended al 48 
FR 30113, June 30, 19831 

§§ 270.7-270.9 lH.t!served) 

Subpart a...:::..Permit Application 

§ 270.10 General application requirements. 

Ca) Pennil application. Any person 
who is required to have a perrnit <in
cluding new applicants and permittees 
with expiring permits> shall complete, 
sign, and sub1nit an application to the 
Director as described in this section 
and §§ 270.70 through 270.73. Persons 
currently authorized with interim 
status shall apply for permits when re
quired by the Director. Persons cov
ered by RCRA permits by rule 
<§ 270.60), need not apply. Procedures 
for applications, issuance and adminis
tration- of emergency pern1its are 
found exclusively in § 270.61. 

(b) Who applies? When a facility or 
activity is owned by one person but is 
operated by another person, it is the 
operator's duty lo obtain a permit, 
except that the owner must also sign 
the Permit application. 

<cl Completeness. The Director shall 
not issue a permit before receiving a 
complete application for a permit 
except for permits by rule, or emer
gency permits. An application for a 
pern1it is complete \Vhen the Director 
receives an application form and any 
supplemental information which are 
completed to his or her satisfaction. 
The completeness of any application 
for a pernllt shall be judged independ
ently of the status of any other permit 
application or permit for the san1e fa
cility. For EPA-Ad1ninlstered pro
grams, an application which Is re-, 
viewed under § 124.3 is complete when 

the 1.1in•(:tor recl'i\'t's infunnalion 
listed in a not ir:c of deficiency. 

ldl In_!ornialion n•quin·11u'nts. All 
applicants for llCRA Pl'nnils shall 
providt' infonnation set forth in 
§ 270.13 and applicabli• sect.ions in 
§§ 270.14 through 270.29 to the Direc
tor, using the application fonn provid
ed by the Directo:·. 

(e) Existing H\VM facilities. (1) 

Owners and operators of existing haz
ardous waste 1nanagement facilities 
must subn1it Part A of their permit ap
plication to the Regional Adn1inistra
tor no later than (i) six 1nonths after 
the date of publication of regulations 
which first require the1n to comply 
with the standards set forth in 40 CFR 
Parts 265 or 266, or <iD thirty days 
after the date they first beco1ne sub
ject to the standards set forth in 40 
CFR Parts 265 or 266, whichever first 
occurs. 

[NOTE: For facilities which must comply 
With Part 265 because they handle a waste 
listed in EPA's May 19, 1980, Part 261 regu
lations (45 FR 33006 et seq.), the deadline 
for submitting an application is November 
19, 1980. Where other existing facilities 
must begin in complying with Parts 265 or 
266 al a later date because of revisions to 
Parts 260, 261, 265, or 266, the Administra
tor will specify in the preamble to those re
visions when those facilities must submit a 
permit application.] 

(2) The Adn1inistrator may by publi
cation in the FEDERAL REGISTER extend 
the date by which owners and opera
tors of specified classes of existing 
hazardous waste management facili· 
ties must subn1it Part A of their 
permit application if he finds that (1) 
there has been substantial confusion 
as to whether the owners and opera
tors of such facilities were required to 
file a permit application and OD such 
confusion is attributed to ambiguities 
in EPA's Parts 260, 261, 265, or 266 
regulations. 

<3) The Administrator may by com
pliance order issued under Section 
3008 of RCRA extend the date by 
v.•hich the owner and operator of an 
existing _hazardous waste n1anagement 
facility must submit Part A of their 
permit application. 

{4) Al any time after promulgation 
of Phase II the owner and operator of 
an existing HWM facility may be re-
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quirl'd to sulnnit Pal't B ol lhl'ir 
pcnnit ilPPlit·:itio11. 'flu~ SI ale l)ireclor 
1nay n•quirc submi~sion of Part ll cor 
equivalent co1nph_•tion of the State 
RCllA aµplic:at.ion proct•ssl if Utt• 
State ht which the facility is located 
has received intcrin1 authorization for 
Phase II or final aulhorization; if not. 
the Regional Adn1inistr:1lor may re
quire sulnuission of Part B. Any owner 
or operator sha11 be allowed at least 
six inonths fro1n the date of request to 
submit Part B of the application. Any 
owner or operator of an existing HWM 
facility n1ay voluntarily submit Part B 
of the application at any time. 

(5) Failure to furnish a requested 
part B application on time, or to fur
nish in full the infonnation required 
by the Part B application, is grounds 
for tennination of interim slatus 
under Part 124. 

(f) New HWM facilities. (1) Except 
as provided in paragraph (f)(J) of this 
section, no person shall begin physical 
coastruction of a new HW~1 facility 
without having submitted Part A and 
Part B of the permit application and 
having received a finally effective 
RCRA pennit. 

(2) An application for a permit for a 
new HWM facility (including both 
Part A and Part B) may be filed any 
time after promulgation of those 
standards in Part 264, Subpart I et seq. 
applicable to such facility. The appli~ 
cation shall be filed with the Regional 
Administrator if at the time of appli
cation the State in which the new 
HWM facility is proposed to be located 
has not received Phase II interim au
thorization for permitting such facili
ty or final authorization; otherwise it 
shall be filed with the State Director. 
Except as provided in paragraph (f)(3) 
of this section, all applications must 
be submitted at least 180 days before 
physical construction is expected to 
commence. 

(3) After November 19, 1980, but 
prior to the effective date of those 
standards in Part 264, Subpart I et 
seq., which are applicable to his facili
ty, a person may begin physical con
struction of a new IIWM facility, 
except for landfills, injection wells, 
land treatment facilities or surface im
poundn1cnls (as defined in 40 CFR 
2G0.10l, without having received a fi-

Title 40-Protection of Environment 

nnlly effective ltCl{A iH'JT11it, H prior 
to b1·gi11ning µJ1ysknl construction. 
such pt'r:.>ull lutS: 

(i) Obtained Utt· 1"1·dcral. Stale and 
local approvals or p(•nnits n<>cPssary to 
bt'gin physical C'onslruction; 

liil Sub1niltt>d Part A of tht' Pt'rmit 
application; and 

OiD Made a co1nn1iltnent to con1plcte 
physical construction of the facility 
within a reasonable Lilne. Such per
sons may continue physical conslruc
tion of the HWM facility after the ef
fective date of the permitting stand
ards in Part 264, Subpart I et seq., ap
plicable to his facility if he submits 
Part B of the permit application on or 
before the effecth·e date of such 
standards Cor on so1ne later date speci
fied by the Administrator). Such 
person must not operate the HWM fa
cility without having received a finally 
effective RCRA pern1it. 

(g) Updating pcnnit applications. 
( 1) If any owner or operator of a 
HWM facility has filed Part A of a 
permit application and has not yet 
filed Part B, the owner or operator 
shall file an amended. Part A applica
tion: 

(i) With the Regional Administrator, 
if the facility is located in a State 
which has not obtained interim au
thorization for phase II or final au
thorization, within six months after 
the promulgation of revised regula
tions under Part 261 listing or identi
fying additional hazardous wastes, if 
the facility is treating, storing, or dis
posing of any of those newly listed or 
identified wastes. 

(ii) With the State Director, if the 
facility is located in a State which has 
obtained Phase II interim authoriza
tion or final authorization, no later 
than the effective date of regulatory 
provisions listing or designating wastes 
as hazardous in that State in addition 
to those listed or designated under the 
previously approved State program, if 
the facility is treating, storing, or dis
posing of any of those newly listed or 
designated wastes; or 

<HO As necessary to comply with 
provisions of § 270. 72 for changes 
during interhn stalus or with the anal
ogous provisions of u .. State program 
approved for final authorization or in
terim authorizalion for Phase II. Re-
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vi:-.t•d Part A applicntiuus ne<'t•ssary to 
co1nply with I.ht• provil';iOll:-> of§ 270.72 
shali ht• filed wit tl l.ht' Rt•gional Ad-
1ninistrat.or if the St.ate in which !ht• 
facility in question is locall'd dot·s not 
have Phase 11 int-eriln authoriz.ation or 
final aulhorizalion; otht•rwise it shall 
be filed with the Slate Director <if the 
State has an analogous provision). 

<2> The owner or operator of a facili-' 
ty who fails to con1ply with the updat
ing requirements of paragraph (g)(l) 
of this section does not receive interim 
status a:> to the wastes not covered by 
duly filed Part A applications. 

(h) Reapplications. Any I-IWM facili
ty with an effective pern1it shall 
submit a new application at least 180 
days before the expiration date of the 
effective pern1it, unless permission for 
a later date has been granted by the 
Director. <The Director shall not grant 
permission for applications to be sub
mitted later than the expiration date 
of the existing permit.) 

(i) Recordkeeping. Applicants shall 
keep records of all data used to con1-
plete permit applications and any sup
plemental information submitted 
under §§ 270.lO(d), 270.13, 270.14 
through 270.21 for a period of at least 3 
years from the date the application is 
signed. 

{48 FR 14228, Apr. l, 1983; 48 FR 30114. 
June 30, 19831 

§ 270.l l Signatories to permit applications 
and reports. 

{a) Applications. All permit applica
tions shall be signed as follows: 

(1) For a corporation: by a responsi
ble corporate officer. For the purpose 
of this section, a responsible corporate 
officer means (i) A president, secre
tary, treasurer, or vice-president of the 
corporation in charge of a principal 
business function, or any other person 
who performs similar policy- or deci
sionmaking functions for the corpora
tion, or <ii> the manager of one or 
more manufacturing, production or 
operating facilities employing more 
than 250 persons or having gross 
annual sales or expenditures exceed
ing $25 million On second-quarter 1980 
dollars), if authority to sign docu
n1ents has been assigned or delegated 
to the manager in accordance with 
corporate procedures. 

NuT~~: l-:l'A diws not n·quir .. :;p('('L1k as 
~;ii.:111nt•11ts ur dl'[q~atioui; of autlH>l'Hv 10 rt'· 
spon:;iblt· 1·orpot·atf' of[i('t'rs id1'nlifkd in 
§ :?'10.l llall })(j), Ttw Agt'JJ<'Y will 11rt'SUlllt" 
tliat lht•st• responsibfr eorporatp offJe<'r;, 
IJa\'1' \ht• ITQllisitl' authorily to sign 1wrmit 
applications unlPss the C'orµoration ha:-> noti
fied the Diret'tor to the contrary. Corporate 
procedun•s l(O\'t•rning authority to sign 
pt'l'lnil applications nlay providt• ror assign
m1•nt or delei;ation to applit.:able corporate 
positions under § 2'10. l li a)( lJ(ji) rat her lhan 
to s1wcific individuals. 

(2) For a partnership or sole propri
etorship: by a general partner or the 
proprietor, respectively; or 

(3) For a 1nunicipality, State, Feder
al, or other public agency: by either a 
principal executive officer or ranking 
elected official. For purposes of this 
section, a principal executive officer of 
a Federal agency includes: (i) The 
chief executive officer of the agency, 
or (ii) a senior executive officer having 
responsibility for the overall oper
ations of a principal geographic unit 
of the agency (e.g., Regional Adminis
trators of EPA). 

Cb) Reports. All reports required by 
permits and other inforn1ation re
quested by the Director shall be 
signed by a person described in para
graph <a) of this section, or by a duly 
authorized representative of lhat 
person. A person is a duly authorized 
representative only if; 

(1) The authorization is made in 
writing by a person described in para
graph (a) of this section; 

<2> The authorization specifies 
either an individual or a position 
having responsibility for overall oper
ation of the regulated facility or activ
ity such as the position of plant man
ager, operator of a well or a well field, 
superintendent. or position of equiva
lent responsibility. <A duly authorized 
representative may thus be eilher a 
nan1cd individual or any individual oc
cupying a nan1ed position>; and 

(3) The written authorization is sub-
1nitted to the Director. 

<c> Changes to authorization. If an 
authorization under paragraph (b) of 
this section is no longer accurate be
cause a different individual or position 
has responsibility for the overall oper
ation of the facility, a ne\v authoriza
tion satisfying the requirements of 
paragraph <b) of this section must be 
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sul.nnitled to the I>in•ctor pdor to or 
logt'thcr with any reports, infonna
tion. or applicaJiuns t.o be signt!d by an 
a11t.horized rcpr€'scntati\·~. 

(d) Cerlifit~alion. Any person :,;igning 
a llucun1enl under paragrapl1 Ca) or Cb) 
of this scclion shall 1nakc the follow
ing certification: 

I cerlify unlicr pcua.Jty of law lhal this 
docun1enl and all allachn1clll.s were pre
pared under mY direction or supervision in 
accordance wilh a system desi~ned to as;urc 
that qualified personnel proJ)t:rlY gather 
and evalu:lle the information submitted. 
Based on mY inquiry of the person or per
sons who tnanagc the system, or those per
sons direct.ly responsible for gatheting the 
information, the information submitted is, 
to be the best of 1ny knowledge and belief, 
true, aL-curate, and complete. I am aware 
th.al. there are significant penalties for sub· 
1nitti11g false infonnation, including the pos
sibility of fine and imprisonment for know
ing violations. 

(Clean Water Act (33 U.S.C. 1251 ct seq.), 
Safe Drinking Water Act <42 U.S.C. 300f et 
seq.), Clean Air Act (42 U.S.C. 7401 et seq.), 
Resource Conservaliun and Recovery Act 
<42 U.S.C. 6901 et seq.)) 
[48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 39622. Sept. l, 19831 

§ 270.12 Confidentiality of information. 

(a) In accordance with 40 CFR Part 
2, any information submitted to EPA 
pursuant to these regulations may be 
claimed as confidential by the submit
ter. Any such claim must be asserted 
at the time of submission in the 
manner presc1·ibed on the application 
form or instructions or, in the case of 
other subn1issions, by stamping the 
words "confidential business informa
tion" on each page containing such in
formation. If no clailn is n1ade at the 
time of subn1ission, EPA may make 
the information available to the public 
without further notice. If a claim is as
serted, the information will be treated 
in accordance with the procedures in 
40 C1',R Part 2 (Public Information>. 

<b> Claims of confidentiality for the 
name and address of any permit appli
cant or permittee will be denied. 

§ 270.13 Contents or Port A or the pcrn1it 
ap1•lication. 

Part A of the RCRA application 
::;hall include the following informa
tion: 

Title 40-Protection of' Environment 

lal The activities conductt~d by Lhe 
applicant which requin' il to obtain a 
pt~rtnil under RCliA. 

Cb) Name, n1ailing address, and loca
tion, int'luding lalilude and longitude 
of the facility for which the applica
tion is :;ubmiltcd. 

(c} Up Lo four SIC codes which besl 
reflect the principal prodllcts or serv
ices provided by the facility. 

(d) The operator's nan1e, address, 
telephone nlnnber. ownership status, 
and status as Federal, State, private, 
public, or other entity. 

(e) The name, address, and phone 
number of the owner of the facility. 

(f) Whether the facility is located on 
Indian lands. 

(g) An indication of \vhether the fa
cility is new or existing and whether it 
is a first or revised application. 

(h) For existing facilities, (1) a scale 
drawing of the facility showing the lo
cation of all past, present, and future 
treatment, storage, and disposal areas; 
and C2l photographs of the facility 
clearly delineating all existing struc· 
tures; existing treatment, storage, and 
disposal areas; and sites of future 
treatment, storage, and disposal areas. 

(i) A description of the processes to 
be used for treating, storing, and dis· 
posing of hazardous waste, and the 
design capacity of these items. 

(j) A specification of the hazardous 
wastes listed or designated under 40 
CFR Part 261 to be treated, stored, or 
disposed of at the facility, an estimate 
of the quantity of such wastes to be 
treated. stored, or disposed annually, 
and a general description of the proc
esses to be used for such wastes. 

(k) A listing of all permits or con~ 
struction approvals received or applied 
for under any of the following pro
grams: 

Cl) Ilazardous Waste Management 
program under RCRA. 

(2) UIC program under the S\VDA. 
(3) NPDES program under the 

CWA. 
(4) Prevention of Significant Dete

rioration CPSD> program under the 
Clean Air Act. 

(5) Nonattainment program under 
the Clean Air Act. 

(6) National Emission Standards for 
Hazardous Pollutants CNESHAPS) 
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prec11nstnictio11 appnn·aJ 111Jdj·r tlu' 
Clt>an Air Acl. 

('/l ()('j'i\ll d11n1piil!( JH•nnits under 
lhl' r..1arint· Protection H.1'S('atTh and 
San(·tl1raies Act. 

<8> J)rt>dgc or fill pcrn1ils Ullt.h:r St'C· 
tlon 404 of UH~ CWA. 

(9) Other JTlcvant ('ll\'ironn1ental 
pern1its. including State permits. 

CD A topographic tnap (or other 1nap 
if a topo~raphic n1ap is unavailable) 
extending one mile beyond the propC'r
ty boundaries of t.he source. depicting 
the facility and each of its intake and 
discharge structures; each of its haz
ardous waste treatment, ::;torage, or 
disposal facilities; each well where 
fluids fro1n the facility are injected 
underground: and those wells. springs, 
other surface water bodies, and drink
ing waler wells list.ed in public records 
or otherwise known to the applicant 
within 1/-i mile of the facility property 
boundary. 

(m) A brief description of the nature 
of the business. 

§ 270.14 Contents of Part B: General re
quirements. 

<a> Part B of the permit application 
consists of the general information re
quiren1ents of this section, and the 
specific information requirements in 
§§ 270.14 through 270.29 applicable to 
the facility. The Part B information 
requirements presented in §§ 270.14 
through 270.29 reflect the standards 
promulgated in 40 CFR Part 264. 
These information requirements are 
necessary in order for EPA to deter
mine compliance with the Part 264 
standards. If owners and operators of 
HWM facilities can demonstrate that 
the information prescribed in Part B 
can not be provided to the extent re
quired, the Director may n1ake allow
ance for submission of such informa
tion on a case-by-case basis. Informa
tion required in Part B shall be sub
mitted to the Director and signed in 
accordance with requirements in 
§ 270.11. Certain technical data, such 
as design drawings and specifications, 
and engineering studies shall be certi
fied by a registered professional engi
neer. 

Cb) General infonnation require· 
n1ents. The following Information is 

n·qui1Td for nli B\VM fadlilil'S, ('X('l'PI 
n.-. § :.!ti>:l.l pro\·id1·s oliH'I"\\ i;.;t·: 

( 1) A ~it'lll'ral dt·scripliu11 of l.la· fa('il· 
11.j'. 

(21 CIH•inical and physi('al analyst's 
ol' the ha:r.ardous wa.stc to be hand!('d 
at the facility. At a 1ninirnu1n, Lhese 
analyses shall contain all the infonna
tion which nntst be known to treat, 
st.oi·e. or dispose of the wastes proper
ly in accordance with Part 264. 

(3) A copy of the waste analysis plan 
required by § 264.13Cb) and, if applica
ble § 264.13Cc). 

C4) A description of the st't'urity pro
cedurC's and equipment required by 
§ 264.14, or a justification demonstrat
ing the reasons for requesting a waiver 
of this requiren1ent. 

(5) A copy of the general inspection 
schedule required by § 264.15(b); In
clude where applicable, as µart of the 
inspection schedule, specific require
ments in §§ 264.174, 264.194, 264.226, 
264.254, 264.273, and 264.303. 

C6) A justification of any request for 
a waiver(s) of the preparedness and 
prevention requiren1ents of Part 264, 
Subpart C. 

C7) A copy of the contingency plan 
required by Part 264, Subpart D. Note: 
Include, v.·here applicable, as part of 
the contingency plan. specific require-
1nents in§§ 264.227 and 264.255. 

(8) A description of procedures, 
structures, or equipment used at the 
facility to: 

Ci) Prevent hazards in unloading op
erations (for example, ramps, special 
forklifts); 

(ii) Pre\•ent runoff from hazardous 
waste handling areas to at.her areas of 
the facility or cnvironn1ent, or to pre
yent flooding (for example, berms, 
dikes, trenches); 

(iii) Prevent contamination of water 
supplies: 

(iv) Mitigate effects of equipment 
failure and power outages; and 

Cv) Prevent undue exposure of per
sonnel to hazardous waste Cfor exam
ple, protective clothing). 

(9) A description of precautions to 
prevent accidental ignition or reaction 
of ignilable, reactive, or incompatible 
\Vastes as required to demonstrate 
compliance with § 264.17 including 
documentation demonstrating compli
ance with§ 264.17(c). 
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<10) 'l'raffic patl('rll, t'Slilnatcd 
vol111ne (nu1nbt~r. type.s of Vl'hidcs) 
a11d control (for ex:u11ple, show tun1s 
across traffic lanes, and stacking lane:.. 
Of appropriat.e); dpscribc access road 
surfacing and load bearing capaeity: 
show traffic control signals). 

( 11) Facility location inforn1ation: 
Cil In order to detennine the applica

bility of the seismic standard 
[§ 264.lB<aJ] the owner or operator of 
a new facility must identify the politi
cal jurisdiction (e.g., county, township, 
or election district) in which the facili
ty is proposed to be located. 

[Com111ent: If the county or election district 
is not li~ted in Appendix VI of Parl 264. no 
further information is n~quired t.o demon
strate con1pliance wilh § 264.lB<al.l 

(ii) If the facility is proposed to be 
located in an area listed in Appendix 
VI of Part 264, the owner or operator 
shall demonstrate compliance with the 
seismic standard. This demonstration 
ni.ay be made using either published 
geologic data or data obtained from 
field investigations carried out by the 
applicant. The information provided 
must be of such quality to be accepta
ble to geologist.s experienced in identi
fying and evaluating seismic activity. 
The information submitted must show 
that either: 

(A) No faults which have had dis
placement in Holocene tin1e are 
present, or no lineations which suggest 
the presence of a fault (\vhich have 
displacement in Holocene time) within 
3,000 feet of a facility are present, 
based on data from: 

(1) Published geologic studies, 
( 2) Aerial reconnaissance of the area 

within a five-mile radius from the fa
cility. 

< 3) An analysis of aerial photographs 
covering a 3,000 foot radius of the fa
cility, and 

<4> If needed to clarify the above 
data, a reconnaissance based on walk
ing portions of the area within 3,000 
feet of the facility, or 

(Bl If faults Cto inchi.de lineations) 
which have had displacement in IIolo
cene lime are prc:;cnt within 3,000 feet 
of a facility, no faults pass wilh 200 
feet of the portions of the facility 
where treatment, storage, or disposal 
of hazardous waste will be conducted, 
based on dala from a comprehensive 

Title 40·--Protection of Environment 

1:cologic analysis of tilt• :-;ilt>. Unlt·ss a 
site a11aly!.;is is ollu•n\i~>r· cunc\11.sive 
conct-'rning the atl:.!·nc1· oJ fault;; 
'.vilhin ~00 rct·t of surh port ions of the 
filcility data shall he obtained fron1 a 
sllbsurface exploration (trt_•nchingl of 
u1e area within a distance no less than 
200 feel front portions of I.he facility 
where treat1ncnl., storage, or disposal 
of hazardous waste will be conducted. 
Such trenching shall be performed in 
a direction that is perpendicular to 
known faults (which have had dis· 
placernent in Holocene time> passing 
within 3,000 feet of the portions of the 
facility where treatn1ent, storage, or 
disposal of hazardous waste will be 
conducted. Such investigation shall 
document with supporting maps and 
other analyses. the location of faults 
found. 

[Comment: The Guidance Manual for the 
Location Standards provides greater detail 
on the content of each type of seismic inves
tigation and the appropriate conditions 
under which each approach or a combina· 
tion of approaches would be used.] 

CiiD Owners and operators of all fa
cilities shall provide an identification 
of whether the facility is located 
within a 100-year floodplain. This 
identification must indicate the source 
of data for such determination and in
clude a copy of the relevant Federal 
Insurance Administration <FIA> flood 
map, if used, or the calculations and 
maps used where an FIA map is not 
available. Information shall also be 
provided identifying the 100-year 
flood level and any other special flood
ing factors (e.g., \\'ave action> which 
must be considered in designing, con
structing, operating, or n1aintaining 
the facility to withstand washout from 
a 100-year flood. 

(Co1nment: Where maps for the National 
Flood Insurance Progra1n produced by the 
Federal Insurance Administration CFIAl of 
the Federal Emergency Management 
Agency are available, they will normally be 
dclerminative of whether a facility is locat· 
ed within or outside of the 100-year flood
plain. However, where the FIA 1nap ex
cludes an area (usually areas of the flood
plain less than 200 feet in width), these 
areas must be considered and a determina· 
lion made as to whether they are in the 100-
year floodplain. Where FIA maps arc not 
available for a proposed facility location, 
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llw uwn1 r ur n1wrator llllt:.l ll~l' 1'(Jliii'al•_'ill 
m:1ppin,_:: l!'d1111qtll'.', lo dt•ti•nnlJH· v.lu-lii•'l" 
lht· fitdlll\' i.-, witlli11 tlw lUO Yt·ar fluod
plai11. autl 1f Stl locah·d. what lilt• tuu-.n·ar 
floc.d dl'\"alion \1nuld b«.l 

<iv) Ownt·rs anj operalon; of facili
t.if's IGcaft>d in lhe 100-yPar floodplain 
niu:-;t p1·ovide the follo\ving infonna
tion: 

<A> Ent:dllCl'ring analysis to indicate 
the various hydrodynan1ic and hydro
static forces expected to result at the 
site al; consequence of a 100-year flood. 

(Il) Structural or other engineering 
studies showing the dl'sign of aper· 
ational units (e.g .• tanks, incinerators) 
and flood protection devices (e.g., 
floodwa.lls, dikes) at the facility and 
how these v:ill prevent washout. 

CC) If applicable, and in lieu of para
graphs (b)(llHiv> <Al and (B) of this 
section, a detailed description of pro
cedures to be followed to remove haz
ardous waste to safety before the facil
ity is flooded, including: 

(1) Tin1ing of such movement rela
tive to flood levels, including estimat
ed time to move the waste, to show 
that such moven1ent can be completed 
before floodv.raters reach the facility. 

(2) A description of the localionCs) to 
which the waste will be moved and 
demonstration that those facilities will 
be eligible to receive hazardous waste 
in accordance with _the regulations 
under Parts 270, 271, 124, and 264 
through 266 of this chapter. 

CJ) The planned procedures, equip
ment, and personnel to be used and 
the means to ensure that such re· 
soUrces will be available in time for 
use. 

(4) The potential for accidental dis
charges of the waste during n1ove
ment. 

(V) Existing facilities NOT in compli
ance with § 264.18Cbl shall provide a 
plan showing how the facility will be 
brought into compliance and a sched
ule for compliance. 

(12) An outline of both the Introduc
tory and continuing training progra111s 
by owners or operators to prepare per
sons to operate or maintain the HWM 
facility in a safe manner as r-equired to 
dernonstrate compliance \l1ith § 264.16. 
A brief description of how training will 
be designed to meet actual job tasks in 

or-corda111·1· with rt'(jlJJrt'llH'J\ls lll 
~ '.!d·t.Ui\al1:11. 

( J:JJ A t'O[l.\" of !iH' clns1tn' pi<1n and, 
wlH'rt' ;ipplicabl('. lht> post-clo:i\lrt--' plan 
rt·q:1ired by~~ 2tH.112 and :104.118. ln
clurlt•. whl're applicablt>, as part of tilt· 
plans, specific requiren1ents in 
§§ '..!64.178, 264.197. 264.228. 264.258. 
264.280, 264.310, and 264.351. 

<14l For existing facilities, docun1cn
tation that a notice has been placed in 
tlie deed or appropriate alternate in
strutnent as r£'quired by § 264.120. 

(15) The 1nost. recent closure cost es
thnate for the facility prepared in ac
cordance with § 26-1.142 plus a copy of 
the financial assurance rnechanism 
adopted in co1npliance \\'ith § 264.143. 

( 16) Where applicable. the most 
recent post-closure cost estimate for 
the facility prepared in accordance 
with § 264.144 plus a copy of the finan
cial assurance mechanism adopted in 
compliance with § 264.145. 

<17) Where applicable, a copy of the 
insurance policy or other documenta
tion v.rhich comprises compliance with 
the requirements of § 264.147. For a 
new facility, documentation showing 
the amount of insurance meeting the 
specification of § 264.147Ca) and, if ap
plicable, § 264.147<b). that the owner 
or operator plans to have in effect 
before initial receipt of hazardous 
\\'aste for treatment, storage, or dis
posal. A request for a variance in the 
amount of required coverage, for a 
new or existing facility, may be sub
mitted as specified in § 264.147(c). 

Cl8) Where appropriate. proof of 
coverage by a State financial mecha· 
nisn1 in co1npliance with § 264.149 or 
§ 264.150. 

<19) A topographic tnap showing a 
distance of 1000 feet around the facili
ty at a scale of 2.5 centimeters <l inch) 
equal to not more than 61.0 meters 
(200 feet). Contours must be shown on 
the map. The contour interval must be 
sufficient to clearly show the pattern 
of surface water flow in the vicinity of 
and from each operational unit of the 
facility. For exa1nple, contours wlth an 
interval of 1.5 meters <5 feet), if relief 
is greater than 6.1 meters <20 feet), or 
an interval of 0.6 meters (2 feet), if 
relief is less than 6.1 1neters (20 feet>. 
Owners and operators of HWM facili
ties located in mountainous areas 
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should ust'. Jn.rgc c·nnt.our inlcrvnls to 
adcquall'lY shuw topugraphic priifilcs 
of facilities. 'l'lu~ 1nap shall clea1·ly 
show the following: 

<il Map scale and date. 
(ii) 100-year floodplain area. 
(iii) Surface waters including inter

mittant strea1ns. 
<ivl Surrounding land uses (residen

tial, comn1ercial,. agricultural, recre
ational). 

<v> A wind rose <i.e., prevailing wind
speed and direclionJ. 

<vi> Orientation of the map (north 
arrow). 

<vii) Legal boundaries of the llWM 
facility site. 

<viii) Access control (fences, gates>. 
Ox> Injection and withdrawal wells 

both on-site and off-site. 
<x> Buildings; treatment, storage, or 

disposal operations; or other structure 
<recreation areas, runoff control sys
tems, access and internal roads, storm, 
sanitary, and process sewerage sys
tems, loading and unloading areas, fire 
control facilities, etc.) 

Cxi> Bar1iers for drainage or flood 
control. 

Cxii> Location of operational units 
within the HWM facility site, where 
hazardous waste is <or will be) treated, 
stored, or disposed <include equipment 
cleanup areas>. 

[NOTE: For large HWM facilities the 
Agency will allow the use of other scales on 
a cn.se-by·case basis.] 

C20) Applicants may be required to 
submit such information as may be 
necessary to enable the Regional Ad
ministrator to carry out his duties 
under other Federal laws as required 
in § 270.3 of this part. 

Cc> Additional in/onnation require
ments. The following additional infor
mation regarding protection of ground 
water is required from owners or oper
ators of hazardous waste surface im
poundments. piles, land treatment 
units, and landfills except as otherwise 
provided in § 264.90(b): 

Cl) A sun1mary of the ground-water 
monitoring data obtained during the 
interim status period under §§ 265.90-
265.94, where applicable. 

<2) Identification of the uppermost 
aquifer and aquifers hydraulically 
interconnected beneath the facility 
property, including ground-water flow 

Title 40-Protection of Environment 

dirt>ct.iun and ra1t~. and the La.sis for 
such idPntifkation i.l.c .. tlH• infonna
tion olltain1·d fron1 hydroi.:1'oio~ic in· 
ve.sti~ations of lhe fadlily area). 

(3) ()n the lopog1·aphic map 1·equircd 
under paragraph {b)(l9) of this sec
tion, a deiln£>n.tion of the waste man
age1nent area, the property boundary, 
the proposed .. point of con1pliance" as 
de.fined under § 264.95, the proposed 
location of ground-water monitoring 
wells as required under § 264.97, and, 
to the extent possible, the information 
required in paragraph (C)(2) of this 
section. 

(4) A description of any plume of 
contamination that has entered the 
ground water from a regulated unit at 
the time that the application was sub
mitted that: 

(i} Delineates the extent of the 
plun1e on the topographic map re
quired under paragraph (b)(l9> of this 
section; 

OD Identifies the concentration of 
each Appendix VIII, of Part 261 of 
this chapter, constituent throughout 
the plume or identifies the maximum 
concentrations of each Appendix VIII 
constituent in the plume. 

< 5} Detailed plans and an engineer
ing report describing the proposed 
ground water monitoring program to 
be implemented to meet the require
n1ents of § 264.97. 

(6) If the presence of hazardous con
stituents has not been detected in the 
ground water at the tilne of permit ap
plication, the owner or operator must 
submit sufficient information, sup
porting data, and analyses to establish 
a detection monitoring program which 
meets the requirements of § 264.98. 
This submission must address the fol
lowing items specified under § 264.98: 

<il A proposed list of indicator pa
rameters, waste constituents, or reac
tion products that can provide a reli
able indication of the presence of haz
ardous constituents in the ground 
water; · 

(ii) A proposed ground-water moni
toring system; 

(iii) Background values for each pro
posed monltorlng parameter or con
stituent, or procedures to calculate 
such values; and 

<iv) A description of proposed sam
pling, analysis and statistical compari-
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son proccdun•s tu be utiliz~·d in cva.lu
ating ground-wat.er monitoring tJat.a. 

(7) If lhC' pn~sence of hazardous con
stituents has been dt·teclcd in tht• 
Krouud water at the point of con)pli
ance at the time of permit application. 
the owner or opera.tor must subtnit 
sufficient inforn1ation. supporting 
data. and analyses to establish a com
pliance monitoring program which 
n1eets the requirements of § 264.99. 
The owner or operator must also 
sub1nit an engineering feasibility plan 
for a co1Tective action program neces
sary to meet the requirements of 
§ 264.100, except as provided in 
§ 264.98(h)(5). To demonstrate compli
ance with § 264.99, the owner or opera
tor must address the following items: 

<t> A description of the wastes previ
ously handled at the facility; 

(ii) A characterization of the con
taminated ground water, including 
concentrations of hazardous constitu
ents: 

<iii> A list of hazardous constituents 
for which compliance monitoring will 
be undertaken in accordance with 
§§ 264.97 and 264.99; 

(iv) Proposed concentration limits 
for each hazardous constituent, based 
on the criteria set forth in § 264.94{a), 
including a justification for establish
ing any alternate concentration limits; 

Cvl Detailed plans and an engineer
ing report describing the proposed 
ground-water monit_oring system, in 
accordance with the requirements of 
i 264.97; and 

Cvi) A description of proposed sam
pling, analysis and statistical compari
son procedures to be ·utilized in evalu
ating ground-water monitoring data. 

(8) If hazardous constituents have 
been measured in the ground water 
which exceed the concentration limits 
established under § 264.94 Table 1, or 
if ground water monitoring ccinducted 
at the time of pern1it application 
under §§ 265:90 through 265.94 at the 
waste boundary indicates the presence 
of hazardous constituents from the fa
cility in ground water over background 
concentrations, the owner or operator 
must submit sufficient information, 
supporting data, and analyses to estab
lish a corrective action program which 
meets the requirements of § 264.100. 
llowever, an owner or operator is not 

requin·d t.o ~uhn1it infonnation to t:s
t.ablish a corrt·ctive action program if 
he UcuH111slrnh•s t.o tiH' H.i't\ional A-d
n1inist.rator that alternate <'oncentrn· 
lion Ji1nits will protect hu1nan he<-i.llh 
and I.ht' t>nVironn1cnt after considering 
the criteria listed in § 264.94(b). An 
owner or operator who is not required 
to establish a corrective action pro
gran1 for this reason must instead 
submit sufficient inforn1ation to estab
lish a compliance inonitoring program 
which meets the requirements of 
§ 264.99 and paragraph (c)(6) of this 
section. To demonstrate compliance 
with § 264.100, the owner or operator 
must address, at a 1niniinum, the fol
lowing items: 

(i) A characterization of the con
taminated ground water, including 
concentrations of hazardous constitu
ents; 

(ii) The concentration limit for each 
hazardous constituent found in the 
ground water as set forth in § 264.94; 

<HD Detailed plans and an engineer
ing report describing the corrective 
action to be taken; and 

<iv) A description of how the ground
water monitoring program will demon
strate the adequacy of the corrective 
action. 

[48 FR 14228, Apr. 1, 1983; 48 FR 30114. 
June 30. 19831 

§ 270.15 Specific Part B information re
cluirements for containers. 

Except as otherwise provided in 
§ 264.170, owners or operators of facili
ties that store containers of hazardous 
waste must provide the following addi
tional information: 

<al A description of the containment 
system to demonstrate compliance 
with § 264.175. Show at least the fol
lowing: 

< 1) Basic design parameters, dimen
sions, and materials of construction. 

<2> Iiow the design promotes drain
age or how containers are kept from 
contact with standing liquids in the 
containment system. 

(3) Capacity of the containment 
system relative to the number and 
volume of containers to be stored. 

(4) Provisions for preventing or man
aging run-on. 
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t5J How accu11111l:Ut•d liquids can l>l' 
analyzr·d and rc·tno\·t•d io pn•venl over
tlow. 

lbl 1''or sloragl' an·as that store C'Oll
laint•rs holdinv; waslt·s 1.hal do not con
tain f1·ce liquids, a dc1non:.;trali011 of 
c:on1plianc1' with § 264.175lc}, includ
ing: 

< 1) Test procedures and results or 
other docun1cntuUon or inforination 
to sho\v that the wastes do not contain 
free liquids; and 

C2> A description of how the storage 
urea is d(osigned or operated to drain 
and remove liquids or how containers 
are kept from contact •Nith standing 
liquids. 

Ccl Sketches. drawings, or data dem
onstrating compliance with § 264.176 
(location of buffer zone and containers 
holding ignitable or reactive wast.es> 
and§ 264.177(c} Clocation of incon1pat
ible wastes), whel'e applicable. 

(d) Where incotnpatible wastes are 
stored or otherwise managed in con
tainers, a description of the proce
dures used to ensure compliance with 
§§ 264.177 (a) and (b), and 264.17 Cb> 
and Cc). 

[48 FR 14228, Apr. 1. 1983; 48 FR 30114, 
June 30, 19831 

§ 270.16 Specific Purt B info["mlltion re
quirements for tanks. 

Except as otherwise provided in 
§ 264.190, owners and operators of fa
cilities that use tanks to store or treat 
hazardous waste must provide a de
scription of design and operation pro
cedures which demonstrate com
plaince with the requirements of 
§§ 264.191, 264.192, 264.198 and 264.199 
including: 

<a> References to design standards 
or other available information used 
<or to be used> in design and construc
tion of the tank. 

(b) A description of design specifica
tions including identification of con
struction materials and lining materi
als <Include pertinent characteristics 
such as corrosion or erosion resist
ance). 

Cc> Tank dimensions, capacity, and 
shell thickness. 

(d) A diagram of piping, instrumen
tation. and process flow. 

Title 40-·Protection of Environn1ent 

(t>J l)l'!,cripl.ion of f1·1'd sysll'iHS, 
salcl.Y cutoff. byJJaS;.; sy~;l1·111s, and 
pres.sure control.s ll'.!{., \'l'ttlsi. 

(f) DPscription of proc1•dun•s for 
handlini-t incornpat ibh' ignil abh-. or J't• 

active wa.ste.s. iih'luding Litt' u:-.,e of 
buffer Y.OIH'S. 

£48 FR 14228, Apr. 1. lf/83: 48 1''H 30114. 
June 30, 1983] 

Ii 270.17 Spedfic Part B infonnulion re· 
quirements for !lurfaee impoundments. 

Except as otherwise provided in 
§ 264.1. owners and operators of facili
ties that store, treat or dispose of haz
ardous waste in surface impoundments 
must provide the following additional 
information: 

ca> A list of the hazardous wastes 
placed or to be placed in each surface 
impoundment; 

(b) Detailed plans and an engineer
ing report describing ho\v the surface 
impoundment is or \Vill be designed, 
constructed, operated and rnaintained 
to meet the requirements of § 264.221. 
This submission must address the fol
lowing items as specified in § 264.221: 

Cl> The liner system <except for an 
existing portion of a surface impound
n1ent>. If an exemption from the re
quire1nent for a liner is sought as pro
vided by § 264.221(b), subn1it detailed 
plans and engineering and hydrogeolo
gic reports, as appropriate, describing 
alternate design and operating prac
tices that will, in conjunction with lo
cation aspects, prevent the migration 
of any hazardous constituents into the 
ground water or surface water at any 
future time; 

(2) Prevention of overlapping; and 
(3) Structural integrity of dikes; 
<cl If any exe1nption from Subpart F 

of Part 264 ls sought, as provided by 
§ 264.222(a), detailed plans and an en
gineering report explaining the loca
tion of the saturated zone in relation 
to the surface lmpoundment, and the 
design of a double-liner system that 
incorporates a leak detection system 
between the liners; 

(d) A description of ho\V each sur
face impoundment, including the liner 
and cover systems and appurtenances 
for control of overtopping, will be in· 
spected in order to meet the require
ments of § 264.226(a) and <bl. This in-
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f"orination should be inl~luded io I he 
in~~pectiou plan subn1ittcd undrr 
§ 270.14(b){5J; 

<rJ A certification by a qualified en
~inct•r which attests to the .structural 
int.e1;;Tit.y of each dike, as required 
under § 264.226Cc). For new units, the 
owner or operator mu.st submit a stale-
1nent by a qualified engineer that he 
will provide such a certification upon 
completion of construction in accord
ance with the plans and specifications; 

Cf} A description of the procedure to 
be used for removing a surface im
poundment from service. as required 
under § 264.227(b) and Cc>. This infor
tnation should be included in the con
tingency plan submitted under 
§ 270.14(b)(7); 

(g} A description of how hazardous 
waste residues and contaminated ma
terials will be removed from the unit 
at closure, as required under 
§ 264.228(a)(l). For any wastes not to 
be ren1oved from the unit upon clo
sure, the owner or operator must 
submit detailed-plans and an engineer· 
ing report describing how 
§ 264.228(a}(2) and (b) will be complied 
with. This information should be in
cluded in the closure plan and. where 
applicable. the post-closure plan sub
mitted under§ 270.14(b)(13); 

<h> If ignitable or reactive wastes are 
to be placed in a surface impound
ment, an explanation of how § 264.229 
will be complied with; 

<D If incompatible wastes, or incom
patible wastes and materials will be 
placed in a surface impoundment, an 
explanation of how § 264.230 will be 
con1plied with. 

§ :n0.18 Specific Part B information re
quirements for waste piles. 

Except as otherwise provided in 
§ 264.1, owners and operators of facili
ties that store or treat hazardous 
waste in waste piles must provide the 
following additional information: 

(a) A list of hazardous wastes placed 
or to be placed in each waste pile; 

(b) If an exemption is sought to 
§ 264.251, and Subpart F of Part 264 as 
provided by § 264.250(c), an explana
tion of how the standards of 
§ 264.250(c) will be complied with; 

(CJ Detailed plans and an engineer· 
ing report describing how the pile is or 

will bf> dr•sii::-nt>d, const.ructC'd, operatPd 
and n1aintaincd to 1neet thr rcquire
n1cnts of § 264.251. 'I'his subrnission 
rnust address the following ite1ns as 
sp1~cified in § 264;251: 

(1) 'l'he liner sy.stem <except for an 
existing portion of a pile). If an ex
einption from the requirement for a 
liner is .sought, as provided b;r' 
§ 264.252(b), the owner or operator 
must submit detailed plans and engi
neering and hydrogeologic reports, as 
applicable. describing alternate design 
and operating practices that will. in 
conjunction with location aspects, pre
vent the migration of any hazardous 
constituents into the ground water or 
surface water at any future time; 

(2) Control of run-on; 
(3) Control of run-off; 
(4) Manage1nent of collection and 

holding units associated with run~on 
and run-off control systems; and 

(5) Control of wind dispersal of par
ticulate matter. where applicable; 

(d) If an exemption from Subpart F 
of Part 264 is sought as provided by 
§ 264.252 or § 264.253, submit detailed 
plans and an engineering report de
scribing how the requirements of 
§ 264.252(a) or § 264.253(a) will be 
complied with; 

<e> A description of how each waste 
pile, including the liner and appurte
nances for control of run-on and run
off, will be inspected in order to meet 
the requirements of § 264.254 <a) and 
Cb). This information should be includ
ed in the inspection plan submitted 
under § 270.14(b)(5). If an exemption 
is sought to Subpart F of Part 264 pur
suant to § 264.253, describe in the ih.
spection plan how the inspection re
quirements of § 264.253(a)(3) will be 
con1plied v,rith; 

(f) If treatment is carried out on or 
in the pile, details of the process and 
equipment used, and the nature and 
quality of the residuals; 

Cg) If ignitable or reactive wastes are 
to be placed in a waste pile, an expla· 
nation of how the requirements of 
§ 264.256 will be complied with; 

(h) If incompatible wastes, or incom
patible wastes and materials will be 
place in a waste pile, an explanation of 
how § 264.257 will be complied with; 

(i) A description of how hazardous 
waste residues and contaminated ma-
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lt'rinls will b(' 1·p1unvt'll frorn the \Vasle 
pilt• al closnr<'. as n•quirt'd unctPr 
§ :~ll4.:!5tlial. l•'oi- a.ny waslf· nol to hf' 
n.·n10\'t•d fro1n the wa.slt' pile upon clo" 
surt'.· the owner or. operator nn1st 
subn1il detaih·d plans and an en~in€'cr
ing: rcpurt, describing how § 264.310 Ca) 
and (b) will be co1nplied with. This in
fonnation should be included in the 
closure plan and, where applicable. 
the post-closure plan sub1nitted under 
§ 270.14(b)(13). 

9 270.19 Spe<:ific Pait B infonnution re
quirements for incincralori;. 

Except as § 264.340 of this chapter 
provides otherwise, owners and opera~ 
tors of facilities that incinerate haz
ardous waste must fulfill the require-
1nents of (a), Cb), or Cc) of this section. 

Ca> When seeking an exemption 
under § 264.340 Cb) or (c) of this chap
ter <Ignitable, corrosive, or reactive 
wastes only): 

Cl) Documentation that the waste is 
listed as a hazardous waste in Part 
261, Subpart D of this chapter, solely 
because it is ignitable <Hazard Code I> 
or corrosive <Hazard Code C) or both; 
or 

(2) Documentation that the waste is 
listed as a hazardous waste in Part 
261, Subpart D of this chapter, solely 
because it is reactive <Hazard Code R) 
for characteristics other than those 
listed in § 261.23(a) C4) and (5) of this 
chapter, and will not be burned when 
other hazardous wastes are present in 
the combustion zone; or 

(3) Docun1entation that the \\iaste is 
a hazardous waste solely because it 
possesses the characteristic of ignit
ability, corrosivity, or both, as deter
n1ined by the tests for characteristics 
of hazardous waste under Part 261, 
Subpart C of this chapter; or 

(4) Documentation that the waste ls 
a hazardous waste solely because it 
possesses the reactivity characteristics 
listed in§ 261.23Ca> Cl>. <2>. C3), (6), C7), 
or (8) of this chapter, and that it will 
not be burned when other hazardous 
wastes are present in the combustion 
zone; or 

Cb) Submit a trial burn plan or the 
results of a trial burn, including all re
quired determinations, in acco1·dance 
with § 270.62; or 

Tille 40---Protection of Environment 

(CJ 111 lh•u ol a trial h11r11. lllt• appli
cant 1nay s11h1nit I Ile l'ollo>.\ iug infor
rnat hH1: 

( l l An analy~;is of each v.:aslt' or 1nlx
tun: of wastes to bt• burnt•d hu·luding: 

< i) lle~ll \•alut~ of the was I<' in the 
fonn and com1losition in ~1hkh ii will 
be bunil~d. 

Cii) Viscosity <if applicable), or de
scription of physical form of the 
waste. 

<iii> An identification of any hazard
ous organic constituents listt~d in Part 
261. Appendix VIII, or lhis chapter, 
which are p1·escnt in tht: waste to be 
burned, except that the applicant 
need not analyze for constituents 
listed in Part 261, Appendix VIII, of 
this chapter which would reasonably 
not be expected to be found in the 
waste. The constituents excluded from 
analysis must be identified and the 
basis for their exclusion stated. The 
waste analysis must rely on analytical 
techniques specified in '"Test methods 
for the evaluation of Solid Waste, 
Physical/Chemical Methods" <incor
porated by reference, see § 270.6 and 
referenced in 40 CPR Part 261, Appen
dix III), or their equivalent. 

Civ> An approximate quantification 
of the hazardous constituents identi
fied in the waste, within the precision 
produced by the analytical methods 
specified in "Test Methods for the 
Evaluation of Solid Waste, Physical/ 
Chemical Methods" <incorporated by 
reference, see § 270.6). 

Cv> A quantification of those hazard
ous constituents in the waste which 
may be designated as POHC's based 
on data submitted from other trial or 
operational burns which demonstrate 
compliance with the performance 
standards in § 264.343 of this chapter. 

(2) A detailed engineering descrip
tion of the incinerator, including: 

(i) Manufacturer's name and model 
nu1nber of incinerator. 

(ii) Type of incinerator. 
<iii) Linear dimension of incinerator 

unit including cross sectional area of 
combustion chamber. 

(iv) Decription of auxiliary fuel 
:-;ystem (type/feed>. 

(v) Capacity of prime inover. 
<vD Description of auton1atic \Vaste 

feed cutoff systemCs). 
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lviO Slack gas rnonitoring and pol\u-
t ion control inonitoring: syst.cn1. 

<viiil Nozzle and burner design. 
<ix> Constru1~t.ion materials. 
1 x) Location and de~cription of tPn1-

perature. prCt;sure, and flow indicaling 
devices and control devices. 

(3) A description and analysis of the 
waste to be burned compared With the 
waste for which data from operational 
or trial burns are provided to support 
the contention that a trial burn is not 
needed. The data should include those 
items listed in paragraph (c)(l) of this 
section. This analysis should specify 
the POllC's which the applicant has 
idenitificd in the waste for which a 
permit is sought, and any differeneces 
from the POHC's in the waste for 
which burn data are provided. 

(4l The design and operating condi
tions of the incinerator unit to be 
used, compared with that for which 
comparative burn data are available. 

C 5) A description of the results sub
n1itted from any previously conducted 
trial burnCs> including: 

(1) Sampling and analysis techniques 
used to calculate performance stand
ards in§ 264.343 of this chapter, 

(ii) Methods and results of monitor
ing temperatures, waste feed rates, 
carbon monoxide, and an appropriate 
indicator of combustion gas velocity 
(including a statement concerning the 
precision and accuracy of this meas
urement), 

<6) The expected incinerator oper
ation information to demonstrate com
pliance with §§ 264.343 and 264.345 of 
this chapter including: 

CD Expected carbon monoxide <CO> 
level in the stack exhaust gas. 

(ii) Waste feed rate. 
C iii) Combustion zone temperature. 
<iv> Indication of combustion gas ve-

locity. 
cv> Expected stack gas volume, flow 

rate, and temperature. 
<vO Computed residence time for 

waste in the combustion zone. 
<vii) Expected hydrochloric acid re

moval efficiency. 
cviiD Expected fugitive emissions 

and their control procedures. 
<ix> Proposed waste feed cut-off 

lhnits based on the identified signifi
cant operating parameters. 

< 7) Such supplen11•ntal infonnation 
as the Din•ctor finds nPcessary to 
achi<'Vf' tl1e purposes of this para
graph. 

<8> Waste analysis data. including 
that sub1nitte<l in paragraph <cHl) of 
this section, sufficient to aHow the Di
rector to specify as per1nit Principal 
Organic Ha~ardous Constituents 
(permit POflC's) those constituents 
for which destruction and removal ef
ficiencies will be required. 

(d) 'l'he Director shall approve a 
permit application without a trial 
burn if he finds that: 

(1) The wastes are sufficiently simi
lar; and 

C2> The incinerator units are suffi
ciently shnilar, and the data from 
other trial burns are adequate to 
specify (under § 264.345 of this chap
ter) operating conditions that will 
ensure that the performance stand
ards in § 264.343 of this chapter will be 
met by the incinerator. 

§ 270.20 Specific Part B information re· 
quirements for land treatment facili· 
tics. 

Except as otherwise provided in 
§ 264.l, owners and operators of facili
ties that use land treatment to dispose 
of hazardous waste must provide the 
following additional information: 

Ca> A description of plans to conduct 
a treatment demonstration as required 
under § 264.272. The description must 
include the following information; 

(1) The wastes for which the demon· 
stration will be made and the potential 
hazardous constituents in the waste; 

C2l The data sources to be used to 
make the demonstration (e.g., litera
ture, laboratory data, field data, or op
erating data>; 

(3) Any specific laboratory or field 
test that will be conducted, including: 

CD The type of test <e.g., column 
leaching, degradation>; 

Cit) Materials and methods, including 
analytical procedures; 

(iii> Expected time for completion; 
<iv> Characteristics of the unit that 

will be simulated in the demonstra
tion, including treatment zone charac
teristics, climatic conditions, and oper
ating practices. 
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(IJ) A dt•scription of a land t.n•atnlt'lll 
proi.:rarn, a.s rt'Qllirt·d undt'r § 264.271. 
'['his infonnntion nu1st. lle sub1nitted 
with lhr plans for I.he l-reat1nenl de1n
onslralion, and updatt•d following the 
lrcatn1cnt de1nonst.rat.ion. 'I'lle land 
treatment prograrn 1nust address tht~ 
following Heins: 

< 1) The wastes to be land treated; 
<2) De::;ign 1nca.surcs and operating 

practices necessary to maxin1ize treat
ment in accordance with § 264.273(u) 
Including: 

(i) Waste application method and 
rate; 

{ii) Measures to control soil pH; 
Ciii> Enhancement of microbial or 

chemical reactions; 
<iv> Control of moisture content; 
(3) Provisions for unsaturated zone 

monitoring, including: 
Ci> Sampling equipn1ent, procedures, 

and lrequency; 
CiiJ Procedures for selecting sam-

pling locations: 
Ciii) Analytical procedures; 
(iv) Chain of custody control; 
Cv> Procedures for establishing back

ground values; 
CvD Statistical methods for inter

preting results; 
(vii> The Justification for any haz

ardous constituents recommended for 
selection as principal hazardous con
stituents, in accordance with the crite
ria for such selection in § 264.278(al; 

(4) A list of hazardous constituents 
reasonably expected to be in, or de
rived from, the wastes to be land treat
ed based on waste analysis performed 
pursuant to § 264.13; 

(5) The proposed dimensions of the 
treatment zone; 

(c) A description of how the unit is 
or will be designed, constructed, oper
ated, and maintained in order to meet 
the requirements of § 264.273. This 
submission must address the following 
items: 

(ll Control of run-on; 
(2) Collection and control of run-off; 
C3) Minimization of run-off of haz-

ardous constituents frotn the treat
ment zone; 

(4) Management or collection and 
holding facilities associated \Vith run
on and run-off control systems; 

(5) Periodic inspection of the unit. 
This information should be Included 

Title 40--Protection of Environment 

in I.he inspf"clion plan su!Jn1it.1l~tl u1Hit'r 
§ 270. l4lh)(5); 

lli) Control of wind dispprsal of par
ticula.t(~ n1att.cr, if applicable; 

(d) If food-chain t'rops arc Lo be 
grown in or on the l-rcat1nent zont• of 
the land trcat1nent unil. a description 
of how the demons! ration required 
under § 264.276Ca) will be conducted 
including: 

Cl> Characteristics of the food-chain 
crop for \Vhich the de1nonstration will 
be 1nade. 

(2) CharucLeristics of the waste. 
treatment zone, and wasLe application 
method and rate to be used in the 
demonstration; 

(3) Procedures for crop growth, 
sample collection, sa1nple analysis, and 
data evaluation; 

(4) Characteristics of the compari
son crop including the location and 
conditions under which it was or will 
be grown; 

(e) If food-chain crops are to be 
grown, and cadn1ium is present in the 
land-treated waste, a description of 
how the requirements of § 264.276Cb) 
will be complied with; 

lf) A description of the vegetative 
cover to be applied to closed portions 
of the facility, and a plan for main
taining such cover during the post-clo
sure care period, as required under 
§ 264.280(a}(8) and § 264.280(C)(2). 
This information should be included 
in the closure plan and, where applica
ble, the post-i;losure care plan submit
ted under§ 270.14(b)(l3J; 

(g) If ignitable or reactive wastes will 
be placed in or on the treatment zone, 
an explanation of how the require
ments of § 264.281 will be complied 
with; 

Ch) If incompatible wastes, or incom
patible wastes and materials, will be 
placed in or on the same treatment 
zone, an explanation of how § 264.282 
\\.'ill be con1plied with. 

{48 FR 14228, Apr. 1, 1983: 48 FR 30114, 
June 30, 19831 

9 270.21 Specific Part H inrormation re
quirements ror landfills. 

Except as otht:rwisc provided in 
§ 264.l, owners and operators of t'acHi
ties that dispo~e of hazardous \vaste in 
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landfills lllllSI µrO\'idc th<~ following 
addilitnlai inforn1aUon: 

(a) A list of the h~ardous wa_..,tes 
placed or to be placed in each landfill 
or landfill cell; 

(b) Detailed plans and an cnglnt:t•r
ing report describing how the landfill 
is or will be designed. constructed, op· 
erated and maintained to con1ply with 
the rcquiren1ents of § 264.301. This 
submission n1ust addr-ess the following 
items as specified in § 264.301: 

( 1) The liner system and leachate 
collection and remo\'al system \except 
for an existing portion of a landfill>. If 
an exemption from the requirements 
for a liner and a leachate collection 
and removal system is sought as pro
vided by § 264.30l(b), submit detailed 
plans and engineering and hydrogeolo
gic reports, as appropriate, describing 
alternate design and operating prac
tices that will, in conjunction with lo
cation aspects. prevent the migration 
of any hazardous constituent into the 
ground water or surface water at any 
future time; 

<2) Control of run-on; 
(3) Control of run-off; 
(4) Management of collection and 

holding facilities associated with run
on and run-off control systems; and 

C5> Control of wind dispersal of par
ticulate matter, where applicable; 

(c) If an exemption from Subpart F 
of Part 264 is sought, as provided by 
§ 264.302Ca), the owner or operator 
must submit detailed plans and an en
gineering report explaining the loca
tion of the saturated zone in relation 
to the landfill, the design of a double
liner system that incorporates a leak 
detection system between the liners, 
and a leachate collection and removal 
system above the liners; 

(d) A description of how each land
fill, including the liner and cover sys
tems, will be inspected in order to 
meet the requirements of § 264.303 Ca) 
and <b>. This information should be in
cluded i.n the inspection plan subn1it
ted under§ 270.14(b)(5). 

(e) Detailed plans and an engineer
ing report describing the final cover 
which will be applied to each landfill 
or landfill cell at closure in accordance 
with § 264.3 lO(a). and a description of 
how each landfill will be n1aintained 
and monitored after closure in accord-

an.ct' with § 2G4.:il0lbl. This infonna
tion slio11Jd bt~ included in the closure 
and post-closure platL'i sub1nitted 
undrr § 270.14(bHl3). 

(f) If ignitable or reactivf' wastes will 
be landfilled, an explanation of ho\"' 
tht~ standards ol § 264.312 will be com
plied with; 

<g) If incon1patible v.tastes, or incom
patible \vastes and materials will be 
landfilled, an explanation of how 
§ 264.313 will be comP.lied with; 

Ch) If bulk or non-containerized 
liquid waste or V.'astl'.S containing free 
liquids is to be landfilled, an explana
tion of how the requirements of 
§ 264.314 will be complied with; 

CD If containers of hazardous waste 
are to be landfilled, an explanation of 
how the require1nents of § 264.315 or 
§ 264.316, as applicable, will be com
plied with. 

[48 FR 14228, Apr. l, 1983; 48 FR 30114. 
June 30. 19831 

§§ 270.22-270.29 [Resen·ed] 

Subpart C-Permit Condition& 

§ 270.30 Conditions applicable to all per
n1its. 

The following conditions apply to all 
RCRA permits, and shall be incorpo
rated into the permits either expressly 
or by reference. If incorporated by ref
erence, a specific citation to these reg
ulations (or the corresponding ap
proved State regulations> must be 
given in the permit. 

<a> Duty to comply. The permittee 
must comply with all conditions of 
this permit, except that the permittee 
need not comply with the conditions 
of this permit to the extent and for 
the duration such noncompliance is 
authorized in an emergency permit. 
CSec § 270.61). Any permit noncompli
ance, except under the terms of an 
emergency ·permit, constitutes a viola
tion of the appropriate Act and is 
grounds for enforcement action; for 
permit tern1ination, revocation and 
reissuance, or modification; or for 
denial of a permit renewal application. 

(b) Duty to reapply_ If the permittee 
wishes to continue an activity regulat
ed by this permit after the expiration 
date of l.hic_; permit, the pern1ittee 
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rnu:;t. apply for and obtain a lli'\V 

pl'nnil. 
(c) Nt•cd to halt or reduce aclil'ify 

11ol a dcft·nsc. It shall uot be a dt'fcnsl' 
for a pl~rn1ittcc in an enforccn1cnt 
action that iL would have been neces
sary to halt or reduce the pcnnitle<l 
activity in order to inaintain con1pli
ance with the conditions of this 
µerrnit. 

(d) In the event of noncompliance 
with the pennit. the permittee shall 
take all reasonable steps to minimize 
releases to the environ1nent, and sha11 
carry out such measures as are reason
able to prevent significant adverse im
pacts on hu1nan health or the environ
ment. 

Cel Proper operation and mainte
nance. The pennittee shall at all times 
properly operate and maintain an fa
cilities and systems of treatment and 
control Cand related appurtenances) 
which are installed or used by the per
mittee to achieve compliance with the 
conditions of this permit. Proper oper
ation and maintenance includes effec
tive performance, adequate funding, 
adequate operator staffing and train
ing, and adequate laboratory and proc
ess controls, including appropriate 
quality assurance procedures. This 
provision requires the opration of 
back-up or auxiliary facilities or simi
lar systems only when necessary to 
achieve compliance with the condi
tions of the permit_ 

Cf) Permit actions. This permit n1ay 
be modified, revoked and reissued, or 
terminated for cause. The filing of a 
request by the permittee for a permit 
modification, revocation and reis
suance, or termination, or a notifica
tion of planned changes or anticipated 
noncompliance, does not stay any 
permit condition. 

(g) Property rights. The permit does 
not convey any property rights of any 
sort, or any exclusive privilege. 

Ch) Duty lo provide infonnalion. 
The permittee shall furnish to the Di
rector, within a reasonable time, any 
relevant information which the Direc
tor may request to determine whether 
cause exists for modifying, revoking 
and reissuing, or terminating this 
permit, or to determine compllance 
with this permit. The permittee shall 
also furnish to the Director. upon re-

Title 40-Protection of Environment 

q1u~~t. 1:opi1~s of records n•quin·d to be 
kept by t hi!:> pt'nnit. 

l.i) Iaspecliun cirtd c11lry. 'I'llt• pcnnil
t.ec ~hall allow the Dire<"! or, or an au
thori<:1ed reprcscniat.ivc, upon the Pres
f'nlnt.ion of credentials and ol.IH'r <loc
u1nents as inay be required by law to: 

<l) Enter at reasonable tin1cs upon 
the pennittee's pren1iscs where a regu
lated facility or activity is located or 
conducted, or where records tnust be 
kept under the conditions of this 
permit; 

(2) Have access to and copy, at rea
sonable times, any records that must 
be kept under the conditions of this 
permit; 

(3) Inspect at reasonable limes any 
facilities, equipment <including moni
toring and control equipn1ent>. prac
tices, or operations regulated or re
quired under this pennit; and 

(4) Sample or monitor at reasonable 
times, for the purposes of assuring 
permit con1pliance or as otherwise au
thorized by RCRA, any substances or 
parameters at any location. 

(j) 11-Ioniloting and records. Cl) Sam
ples and n1easurements t.aken for the 
purpose of monitoring shall be repre
sentative of the monitored activity. 

(2) The permittee shall retain 
records of all monitoring information, 
including all calibration and mainte
nance records and all original strip 
chart recordings for continuous moni
toring instrwnentation, copies of all 
reports required by this pern1it, and 
records of all data used to complete 
the application for this pennit, for a 
period of at least 3 years from the 
date of the sa1nple, measurement. 
report or application. This period may 
be extended by request of the Director 
at any time. The permittee shall main
tain records from all ground-water 
monitoring wells and associated 
ground-water surface elevations, for 
the active life of the facility, and for 
disposal facilities for the post-closure 
care period as well. 

(3) Records for monitoring informa
tion shall include: 

(j) The date, exact place, and time of 
sampling or measurements; 

Cit) The individualCs) who performed 
the sampling or measurements; 

Ciiil The date(s) analyses \Vere per-
formed; · 
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(iv) 'rlu._' individuaHsl who pt>rfonnf'd 
tht~ analyses; 

<v) The analyl.ical h~c-hniques or 
1nethods used: a.nd 

( vD The results of such analyses. 
{k) Signatory requircnient:s. All ap

plications, reports, or information sub· 
n1ittcd to the Director shall be signed 
and certified cSee § 270.11.l 

(l) Reporting requirernents. ( 1) 
Planned changes. The pcrmittee shall 
give notice to the Director as soon as 
possible of any planned physical alter~ 
ations or additions to the permitted 
facility. 

(2) Anticipated noncompliance. The 
permittee shall give advance notice to 
the Director of any planned changes 
in the permitted facility or activity · 
which may result in noncompliance 
with permit requirements. For a new 
facility, the pennittee may not treat, 
store. or dispose of hazardous waste; 
and for a facility being modified, the 
permittee may not treat, store, or dis~ 
pose of hazardous waste in the modi· 
fied portion of the facility. until: 

(i) The permittee has submitted to 
the Director by certified mail or hand 
delivery a letter signed by the permit
tee and a registered professional engi
neer stating that the facility has been 
constructed or modified in compliance 
with the permit; and 

<ii><A> The Director has inspected 
the modified or newly constructed fa
cility and finds it is in compliance with 
the conditions of the permit; or 

CB> Within 15 days of the date of 
submission of the letter in paragraph 
0)(2)(0 of this section, the permittee 
has not received notice from the Di
rector of his or her intent to inspect, 
prior inspection is waived and the per
mittee may commence treatment, stor
age, or disposal of hazardous waste. 

(3) Transfers. This permit is not 
transferable to any person except 
af~er notice to the Director. The Di
rector may require modification or 
revocation and reissuance of the 
permit to change the ·name of the per
mittee and incorporate such other re
quirements as may be necessary under 
RCRA. <See § 270.40) 

C4.) Monitoring reports. Monitoring 
results shall be reported at the inter
vals specified elsewhere in this permit. 

(5) Ctnnpliallcc scl1e(fule.~. Rt>porls of 
co1npliance or nonco1npiin11c-f' with. or 
any progrr;-;:.; report~<.; on, intci-hn and 
final n•q11ire1nents containf'd in any 
con1pliancc sc-hPdulf' of this permit 
shall be sub1nit.ted no later than 14 
days follO\\'ing each schedule date. 

£6) Tu>enty-four hour repo1·ting. (j) 
The permittec shall report any non
compliance which may endanger 
health or the environment orally 
within 24 hours from the ti1ne the per
mittee becomes aware of the circum· 
stances, including: 

CA> Information concerning release 
of any hazardous waste that may 
cause an endangern1ent to public 
drinking water supplies. 

CB> Any infor1nation of a release or 
discharge of hazardous waste or of a 
fire or explosion from the HWM facili
ty, which could threaten the environ
ment or human health outside the fa
cility. 

(ii) The description of the occur
rence and its cause shall include: 

CA> Name, address, and telephone 
number of the owner or operator; 

(B) Name, address, and telephone 
number of the facility; 

(C) Date, time, and type of incident; 
(D) Name and quantity of 

materiaHs> "involved; 
<E> The extent of injuries, if any; 
(F) An assessment of actual or po

tential hazards to the environment 
and human health outside the facility, 
where this is applicable; and 

(Q) Estimated quantity and disposi
tion of recovered material that result
ed from the incident. 

(iii> A written submission shall also 
be provided within 5 days of the time 
the permittee becomes aware of the 
circumstances. The written submission 
shall contain a description of the non
compliance and its cause; the period of 
noncompliance including exact dates 
and times, and if the noncompliance 
has not been corrected, the anticipat
ed time it is expected to continue; and 
steps taken or planned to reduce, 
eliminate, and prevent reoccurrence of 
the noncompliance. The Director may 
waive the five day written notice re
quirement in favor of a written report 
within fifteen days. 

<7> Manifest discrepancy report: If a 
significant discrepancy In a manifest is 
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di:->covcn·d, the p1~rr11illi't~ 11H1sl at-
1t•n1pl to rt'concile Ll11· discn'pancy. If 
not resolved within fiflt'Cll days, the 
pennittec nn1st s11b1nit u lctlt'r report. 
including a copy of the 1nanif1•st, Ll~ 
lht• Dirt.>ctor. <Sec 40 C.F'H 264.72.} 

<8) U1n11anifesle(l u1astc report: This 
report must be sub1nittcd to the Direc
tor within 15 days of receipt of un
n1anifested waste. <See 40 CFR 
§ 264.76) 

(9) Biennial report: A biennial 
report must be submitted covering fa
cility activities during odd numbered 
calendar years. <See 40 CF'R 264.75.> 

< 10) Other noncompliance. The per
mittee shall report all instances of 
noncon1pliance not reported under 
paragraphs OH4), (5), and (6) of this 
section, at the time monitoring reports 
are submitted_ The reports shall con
tain the information listed in para
graph ())(6) of this section. 

<11) Other infonnation. Where the 
permittee becomes aware that it failed 
to submit any relevant facts in a 
permit application, or submitted incor
rect information in a permit applica
tion or in any report to the Director, it 
shall promptly submit such facts or in~ 
formation. 

CClean Water Act (33 U.S.C. 1251 et seq.), 
Safe Drinking Water Act C42 U.S.C. 300f et 
seq.), Clean Air Act <42 U.S.C. 7401 et seq.), 
Resource Conservation and Recovery Act 
<42 U.S.C. 6901 et seq.)) 
(48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 30114, June 30, 1983; 48 FR 39622, Sept. 
1, 1983] 

§ 270.31 Requirements for recording and 
reporting of monitoring results. 

All permits shall specify: 
Ca) Requirements concerning the 

proper use, maintenance, and installa
tion, when appropriate, of monitoring 
equipment or methods (including bio
logical monitoring methods when ap
propriate); 

Cb) Required monitoring including 
type, intervals, and frequency suffi
cient to yield data which are repre
sentative of the monitored activity in
cluding, when appropriate, contlnuous 
monitoring; 

Ccl Applicable reporting require· 
ments based upon the impact of the 
regulated activity and as specified In 
Parts 264. 266 and 267. Reporting shall 

Title 40-Protection of Environment 

b1~ no h~s:-; fre4LH'lll than spt'cified in 
the abovt~ l"t'l{ti!aUuns. 

!:i 2711.:12 Est11hlisl1inl{ pt'nnit «onditions. 

(a) In addilion lo conditions n•
quired in all pennils <§ 270.:!0), the Di· 
n•ctor shall r.slablish condilions. as re
quired on a ca:.e-by-case basis, in per
mits under §§ 270.50 <duration of per
mits), 270.33<a> (schedules of corriph
ance), 270.31 <n1onilorinc>. and for 
EPA issued pennits only. 270.33Cb) Cal· 
ternale schedules of compliance) and 
270.3 (considerations under Federal 
law>. 

Cb> Each RCRA pennit shall include 
permit conditions necessary to achieve 
compliance with the Act and regula
tions, including each of the applicable 
requirements specified in 40 CFR 
Parts 264, 266, and 267. In satisfying 
this provision, the Director may incor
porate applicable requirements of 40 
CFR Parts 264, 266, and 267 directly 
into the permit or establish other 
perinit conditions that are based on 
these parts. 

(C) For a State issued permit, an ap
plicable requirement is a State statu
tory or regulatory requirement which 
takes effect prior to final administra
tive disposition of a permit. For a 
permit is.sued by EPA, an applicable 
requirement is a statutory or regulato
ry requirement Cincluding any interim 
final regulation) which takes effect 
prior to the issuance of the permit 
(except as provided in § 124.86(c) for 
RCRA permits being processed under 
Subparts E or F of Part 124). Section 
124.14 <reopening of comment period) 
provides a means for reopening EPA 
permit proceedings at the discretion of 
the Director where new requirements 
become effective during the permit
ting process and are of sufficient mag
nitude to make additional proceedings 
desirable. For State and EPA adminis· 
tered programs, an applicable require
ment is also any requirement which 
takes effect prior to the modification 
or revocation and reissuance of a 
permit, to the extent· allowed in 
§ 270.41. 

(d) New or reissued permits, and to 
the extent allowed under § 270.41, 
modified or revoked and reissued per
mits, shall incorporate each of the ap-
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pli<'ablc rt•Qnin'UH'nls rcfc:rt•nced in 
t hb se<"lion and iu 40 CF'R 270.31. 

(e) lncorpuratio11. All pf'rn1il condi
tions sha1l bt' incorporated either ex
pressly or by reference. If incorporat
ed by reference, a specific citalion to 
t.he applicable regulations or require
n1cnts must be given in the permit. 

§ 270.33 Schedules of compliance. 

Ca) The permit may, when appropri
ate, specify a schedule of compliance 
leading to compliance with the Act 
and regulations. 

<1> Time for compliance. Any sched
ules of compliance under this section 
shall require compliance as soon as 
possible. 

(2) lnterirri dates. Except as provided 
in paragraph Cb)(l)(ii) of this section, 
if a permit establishes a schedule of 
compliance which exceeds 1 year from 
the date of permit issuance, the sched
ule shall set forth interim require
ments and the dates for their achieve
ment. 

Ci) The time between interim dates 
shall not exceed 1 year. 

(ii) If the time necessary for comple
tion of any interim requirement is 
more than 1 year and is not readily di
visible into stages for completion, the 
pern1it shall specify interim dates for 
the submission of reports of progress 
toward completion of the interim re
quirements and indicate a projected 
completion date. 

(3) Reporting. The permit shall be 
written to require that no later than 
14 days following each interim date 
and the final date of compliance, the 
permittee shall notify the Director in 
writing, of its compliance or noncom
pliance with the interim or final re
quirements. 

Cb) Alleniative schedules of compli
ance. An RCRA permit applicant or 
permittee 1nay cease conducting regu
lated activities <by receiving a terminal 
volume of hazardous waste and, for 
treatment and storage HWM facilities, 
closing pursuant to applicable require
ments; and, for disposal HWM facili
ties, closing and conducting post-clo
sure care pursuant to applicable re
quirements) rather than continue to 
operate and meet permit requirements 
as follO\Vs: 

<l) If Uu• pPrn1itt<'C' decides to cf>a.s1• 
conduclin~~ rt'gulatP<l attivities al a 
given tin1t" wit-hin lhe Lenn of a pern1it 
which has alrt~ady been issued: 

CD The pennit may be modified to 
contain a new or additional schedule 
leading to tin1ely cessation of acth•i· 
ties; or 

(ii) The pcrmittee shall cease con
ducting permitted activities before 
noncompliance with any interim or 
final compliance schedule requirement 
already specified in the permit. 

<2) If the decision to cease conduct
ing regulated activities is 1nade before 
issuance of a permit whose term will 
include the tennination date, the 
permit shall contain a schedule lead
ing to termination which will ensure 
timely compliance with applicable re
quirements. 

<3) If the permittee is undecided 
whether to cease conducting regulated 
activities, the Director may issue or 
modify a permit to contain two sched
ules as follows: 

(i) Both schedules shall contain an 
identical interim deadline requiring a 
final decision on whether to cease con· 
ducting regulated activities no later 
than a date which ensures sufficient 
time to comPly with applicable re
quirements in a timely manner if the 
decision is to continue conducting reg
ulated activities; 

(ii) One schedule shall lead to timely 
compliance with applicable require· 
men ts; 

(iii) The second schedule shall lead 
to cessation of regulated activities by a 
date which will ensure timely compli
ance with applicable requirements; 

(iv) Each permit containing two 
schedules shall include a requirement 
that after the permittee has made a 
final decision under paragraph 
(b)(3){i> of this section it shall follow 
the schedule leading to compliance if 
the decision is to continue conducting 
regulated activities, and follow the 
schedule leading to termination if the 
decision is to cease conducting regulat
ed activities. 

(4) The applicant's or permittee's de· 
cision to cease conducting regulated 
activities shall be evidenced by a firm 
public commitment satisfactory to the 
Director, such as resolution of the 
board of directors of a corporation. 
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HH l<'H 14:.!28, Apr. I, l!HIJ, a:.; a11w11d(•d al .ft! 
1-'ll :!0114, Jun(· JO, l!lf\;!J 

~§ 2711.:11-270.:19 I lh·sl'n'l'd I 

Subpart D-Changes to Permit 

§ 27llAO Transft'r of pt>nuits. 

'Transfers by rnodi/ication. A pern1it. 
rnay be transferred by the pern1ittee 
lo a new owner or operator only if the 
permit has been modified or revoked 
and reissued <under § 270.41(b)(2)), or 
a minor modification made <under 
§ 270.42(d)), to identify the new per
n1ittee and incorporate such other re
quirements as may be necessary under 
the appropriate Act. 

§ 270.41 l\fajor 1nodification or revocation 
and reissuance of pe.-n1its. 

When the Director receives any in
formation <for example, inspects the 
facility, receives information sub1nit
ted by the permittee as required in the 
permit (see § 270.30)), receives a re
quest for modification or revocation 
and reissuance under § 124.5, or con
ducts a review of the permit file) he or 
she may determine whether or not one 
or more of the causes listed in para
graphs (a) and (b) of this section for 
modification, or revocation and reis
suance or both exist. If cause exists, 
the Director may modify or revoke 
and reissue the permit accordingly, 
subject to the litnitations of para
graphs Cc> of this section, and may re
quest an updated application if neces
sary. When a permit is modified, only 
the conditions subject to modification 
are reopened. If a permit is revoked 
and reissued, the entire- permit is re
opened and subject to revision and the 
permit is reissued for a new term. See 
40 CFR 124.5(c)(2). If cause does not 
exist under this section or 40 CFR 
270.42, the Director shall not modify 
or revoke and reissue the permit. If a 
permit modification satisfies the crite
ria in 40 CFR 270.42 for a minor modi
fication, the permit may be modified 
without a draft permit or public 
review. Otherwise, a draft permit must 
be prepared and other procedures in 
Part 124 (or procedures of an ap
proved State program> followed. 

(a) Causes for modification. The fol
lowing arc causes for 1nodificatlon, but 

Title 40-Protection of Environ1nent 

nol rt•\'Ocal ion and rcbs11al\l't'. ,Jf JH'r· 
n1H:;; I.hi' followiug nuiy lh• caUSl'S for 
n~vocat ion and rcisstiruicl', a.s Wl'li as 
1nodification. when lht• p1·n11it.lee rt'
quc::ils or a1~l'L'j'S. 

l l) ,1Uc/'ulio11s. Then• are n1atcrial 
and substantial alteralions or addi
tions lo tht~ pcnnitll•d facility or activ· 
ity which occurred after pcnnit issu
ance which justify the application of 
permit eonditions that are different or 
absent in the existing pern1it. 

(2) Inforinalion. The Director has 
received infonnation. Pcrn1its may be 
n1odified during their lt'rms for this 
cause only if the infonnation was not 
available at the tin1e of perinit issu
ance <other than revised regulations, 
guidance, or test methods) and would 
have justified the application of dif
ferent pern1it conditions at the time of 
Issuance. 

(3) New regulations. The standards 
or regulations on which the permit 
was based have been changed by pro
mulgation of amended standards or 
regulations or by judicial decision 
after the permit was issued. Permits 
may be modified during their terms 
for this cause only as follo\\'s: 

( i) For promulgation of amended 
standards or regulations, when: 

CA> The permit condition requested 
to be n1odified was based on a promul
gated Parts 260-266 regulation; and 

<B> EPA has revised, withdrawn, or 
modified that portion of the regula
tion on which the permit condition 
was based; and 

<C> A permittee requests modifica
tion in accordance with § 124.5 within 
ninety ( 90) days after FEDERAL REGIS
TER notice of the action on which the 
request is based. 

(ii) For judicial decisions, a court of 
competent jurisdiction has remanded 
and stayed EPA pro1nulgated regula
tions if the remand and stay concern 
that portion of the regulations on 
which the permit condition was based 
and a request is filed by the permittee 
in accordance with § 124.5 within 
ninety (90) days of judicial remand. 

(4) Compliance schedules. The Direc
tor determines good cause exists for 
modification of a con1pliance schedule, 
such as an act of God, strike, flood, or 
n1aterials shortage or -other events 
over which the permittee has little or 
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1111 control and for whkh I hC'rc is no 
n~:.L'HJnably availablP rt'nH'dy. 

(5) 1'he l>irector rnay also modify a 
pcnnit.: 

(i) WhPn n1odification of a closure 
plan is required under§ 264.112(b) or 
§ 264.llB<b>. 

<ii> After the Director receives lhe 
notification of expected closure under 
§ 264.113, when the Director deter
mines that extension of the 90 to 180 
day periods under § 264.113, modifica
tion of the 30-year post-closure period 
under § 264.117Cal, continuation of se
curity requirements under 
§ 264.117<b>. or permission to disturb 
the integrity of the containment 
system under § 264_ll7(c) are unwar
ranted. 

(iii) When the pennittee has filed a 
request under § 264.147(c) for a vari
ance to the level of financial responsi
bility or when the Director demon
strates under § 264.147Cdl that an 
upward adjustment of the level of fi
nancial responsibility is required. 

Civ> When the corrective action pro
gram specified in the permit under 
§ 264.100 has not brought the regulat
ed unit into compliance with the 
ground-water protection standard 
within a reasonable period of time. 

(V) To include a detection monitor
ing program meeting the requirements 
of § 264.98, when the owner or opera
tor has been conducting a compliance 
monitoring program under § 264.99 or 
a corrective action program under 
§ 264.100 and compliance period ends 
before the end of the post-closure care 
period for the unit. 

Cvi) When a permit requires a com
pliance monitoring program under 
§ 264.99, but monitoring data collected 
prior to permit issuance indicate that 
the facility is exceeding the ground
water protection standard. 

Cvii) To include conditions applicable 
to units at a facility that were not pre
viously included in the facility's 
permit. 

<viii) When a land treatment unit is 
not achieving complete treatment of 
hazardous constituents under its cur
rent permit conditions. 

Cb) Causes for modification or revo
cation and reissuance. The following 
are causes to modify or, alternatively, 
revoke and reissue a permit: 

cl) Caltse rxist.s for tf'nnination 
undl'r § 270.43, and lhP J)ir('C'tor dt1ler
mines that 1notlification or revocation 
and reissuancP i~ appropriate. 

(2) The Director has received notifi
cation (as required in the pennit, see 
§ 270.300)(3)) of a proposed transfer 
of the pern1it.. 

<c> Facility siting. Suitability of the 
facility location \Vill not be considered 
at the time of permit modification or 
revocation and reissuance unless new 
information or standards indicate that 
a threat to human health or the envi
ronmental exists which was unknown 
at the time of permit issuance. 

(48 FR 14228, Apr. l, 1983, as amended at 48 
FR 30114, June 30, 1983} 

§ 270.42 l\tinor modifications of permits. 

Upon the consent of the permittee, 
the Director may modify a permit to 
make the correctiorts or allowances for 
changes in the permitted activity 
listed in this section, without follow
ing the procedures of Part 124. Any 
permit modification not processed as a 
minor modification under this section 
must be made for cause and with Part 
124 draft permit and public notice as 
required in § 270.41. Minor modifica
tions may only: 

<a-) Correct typographical errors: 
(b) Require more frequent monitor

ing or reporting by the permittee; 
(C) Change an interim compliance 

date in a schedule of compliance, pro
vided the new date is not more than 
120 days after the date specified in the 
existing permit and does not interfere 
with attainment of the final compli
ance date requirement: 

Cd) Allow for a change in ownership 
or operational control of a facility 
where the Director determines that no 
other change in the permit is neces
sary, provided that a written agree
ment containing a specific date for 
transfer of permit responsibility, cov
erage, and liability between the cur
rent and new pennittees has been sub
mitted to the Director; 

(e) Change the lists of facility emer
gency coordinators or equipment in 
the permit's contingency plan; 

(f) Change estimates of maximum 
inventory under§ 264.112<a>c2>; 
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lg) Changt' e:;titnatt•.s uJ cxpt·C'IPd 
year of closure or sclH•dules for final 
closure und1·r § 2G4.112(aH4); 

(h) Approve periods longer than 90 
days or 180 days undt>r § :!64.113 ta) 
and <L>>; 

CD Change the ranges of the operat
ing requirements set in the permit to 
reflect the result:; of the trial burn, 
provided that the change is minor; 

(j) Change the operating require-
1nents seL in the pern1it for conducting 
a trial burn, provided that the change 
is minor; 

(k) Grant one extension of the time 
period for determining operational 
readiness following completion of con
struction, for up to 720 hours operat
ing time tor treatment of hazardous 
waste; 

Cl> Change the treatment program 
requirements for land treatment units 
under § 264.271 to improve treatment 
of hazardous constituents, provided 
that the change is minor; 

<m) Change any conditions specified 
in the permit for land treatment units 
to reflect the results of field tests or 
laboratory analyses used in making a 
treatn1ent demonstration in accord
ance with § 270.63, provided that the 
change is minor; and 

(n) Allow a second treatment demon
stration for land treatment to be con
ducted when the results of the first 
demonstration have not shown the 
conditions under which the waste or 
wastes can be treated completely as re
quired by § 264.272Ca), provided that 
the conditions for the second demon
stration are substantially the same as 
the conditions for the first demonstra
tion. 

§ 270.43 Termination of permits, 

<al The following are causes for ter
n1inating a permit during its term, or 
for denying a permit renewal applica
tion: 

<l> Noncompliance by the pennittee 
with any condition of the permit; 

C2> The permittee's failure in the ap. 
plication or during the permit issuance 
process to disclose fully all relevant 
facts, or the permittee's misrepresen
tation of any relevant facts at any 
time; or 

(3) A determination that the permit
ted activity endangers human health 

Title 40-Protection of Environment 

or I lit· e11viron1nenl and can only ht> 
regulated to acceptable l1'Vt'ls by 
pcriniL modification or tcnnination. 

<b) 'l'ht' Director shall follow the ap
plicablt~ procedures in Part 124 or 
State proccdurf's in t.enninaling any 
pcnnit under this section. 

!iS 270..1-1-270...&9 ll!cscrvcd) 

Subpart E-Expiration and 
Continuation of Permits 

§ 270.50 Duration of permits. 

(a) RCRA permits shall be effective 
for a fixed term not to exceed 10 
years. 

(bl Except as provided in § 270.51, 
the term of a permit shall not be ex
tended by 1nodification beyond the 
maximum duration specified in this 
section. 

<c> The Director may issue any 
pern1it for a duration that is less than 
the full allowable term under this sec
tion. 

§ 270.51 Continuation of expiring permits. 

(a) EPA pennits. When EPA is the 
permit-issuing authority, the condi· 
tions of an expired permit continue in 
force under 5 U.S.C. 558{c) until the 
effective date of a new permit <see 
§ 124.15) if: 

( 1) The permittee has submitted a 
timely application under § 270.14 and 
the applicable sections in §§ 270.15-
270.29 which is a complete <under 
§ 270.lOCc)) application for a new 
permit; and 

(2) The Regional Administrator 
through no fault of the permittee, 
does not issue a new pertnit with an ef
fective date under § 124.15 on or 
before the expiration date of the pre
vious permit Cfor example, when issu
ance is impracticable due to time or re
source constraints). 

(b) Effect. Permits continued under 
this section remain fully effective and 
enforceable. 

(c) Enforce1nent. When the permit
tec is not in compliance with the con
ditions of the expiring or expired 
permit, the Regional Administrator 
1nay choose to do any or all of the fol
lowing: 
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t l l Initiatf' t"nforcf'tnent act ion based 
upon the pennit which has been con
tinued; 

(2) Issue a notice of intent to deny 
the uew permit under § 124.6. If the 
ptTmit is denied, the owner or opera
t.or would then be required to cease 
the activities authorized by the contin
ued permit or be subject to enforce
ment action for operating without a 
permit; 

C3) Issue a new permit under Part 
124 with appropriate conditions; or 

<4) Take other actions authorized by 
these regulations. 

(d) State continuation. In a State 
with an hazardous waste program au
thorized under 40 CFR Part 271, if a 
permittee has submitted a timely and 
complete application under applicable 
State law and regulations, the terms 
and conditions of an EPA-issued 
RCRA per1nit continue in force 
beyond the expiration date of the 
permit, but only until the effective 
date of the State's issuance or denial 
of a State RCRA permit. 

CClean Water Act <33 U.S.C. 1251 el seq.), 
Safe Drinking Waler Act C42 U.S.C. 300! et 
seq.), Clean Air Act C42 U.S.C. 7401 et seq.). 
Resource Conservation and Recovery Act 
C42 U.S.C. 6901 et seq.)) 
(48 FR 14228, Apr. l, 1983, as amended at 48 
FR 39622, Sept. 1, 19831 

§§ 270.52-270.59 {Reserved] 

Subpart F-Special form1 of Permits 

§ 270.60 Permi.ts by rule. 

Notwithstanding any other provision 
of this part or Part 124, the following 
shall be deemed to have a RCRA 
permit if the conditions listed are met: 

(a) Ocean disposal barges or vessels. 
The owner or operator of a barge or 
other vessel which accepts hazardous 
waste for ocean disposal, if the owner 
or operator: 

< 1) Has a permit for ocean dutnping 
issued under 40 CFR Part 220 <Ocean 
Dutilping, authorized by the Marine 
Protection. Research, and Sanctuaries 
Act, as amended, 33 U.S.C. 1420 et 
seq.); 

(2) Complies with the conditions of 
that permit: and 

<3> Complies with the following haz
ardous wasle regulations: 

(i) 40 Cl•'H. 264.11. Identification 
nu1nber; 

(ii) 40 CF'J{ 264.71, Use of 1nanifest 
system; 

<HD 40 CJ?R 264.72, Manifest di:;crep
ancies; 

(iv) 40 CFR 264.73Ca) and <b)(l), Op
erating record; 

(v) 40 CFR 264.75, Biennial report; 
and 

evil 40 CFR 264.76, Un1nanifested 
waste report. 

<b) Injection 1Dells. The owner or op
erator of an injection well disposing of 
hazardous waste, if the ov.'ner or oper· 
ator: 

<1) Has a permit for underground in· 
jection issued under Part 144 or 145; 
and 

(2) Complies with the conditions of 
that permit and the requirements of 
§ 144.14 (requirements for wells man
aging hazardous waste). 

(c) Publicly owned treat7nent works. 
The owner or operator of a POTW 
which accepts for treatment hazard
ous waste, if the owner or operator: 

<l) Has an NPDES permit; 
(2) Complies with the conditions of 

that permit; and 
(3) Con1plies with the following reg

ulations: 
(i) 40 CFR 264.11, Identification 

number; 
(ii) 40 CFR 264.71, Use of n1anifest 

system; 
Ciiil 40 CFR 264.72, Manifest discrep. 

ancies; 
(iv> 40 CFR 264.73(a) and Cb)(l), Op

erating record; 
CV) 40 CFR 264.75, Biennial report; 
(VD 40 CFR 264.76, Unmanifested 

waste report; and 
( 4) If the waste meets all Federal, 

State, and local pretreatment require· 
ments which would be applicable to 
the waste if it were being discharged 
into the POTW through a se\ver, pipe, 
or similar conveyance. 

§ 270.61 Emergency permits. 

(a) Notwithstanding any other provi· 
sion of this part or Part 124, in the 
event the Director finds an imminent 
and substantial endangerment to 
human: health or the environment the 
Director may issue a temporary emer
gency permit: Cl> To a non-permitted 
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fal'ilily to allow tn·alnu•nt, storage, .Jr 
disposal of hazarduu:-; wash: or <2l to a 
pcnnitl.t'd facility to allow lrt'aln1t•nt, 
slorage, or dh;posal of a ha:i:ardou;-; 
waste not covered by a.n effect i\•c 
pt~nnit. 

( b) This e1ner1Jency pt~nnil: 
(])May be oral or written. If oral, it 

shall be followed in five days by a writ
ten emergency permit; 

<2) Shall not exceed 90 days in dura
tion; 

(3) Shall clearly specify the hazard
ous wastes to be received. and the 
manner and location of their treat
ment, storage, or disposal; 

<4) May be terminated by the Direc
tor at any tirne without process if he 
or she detern1ines that termination is 
appropriate to protect human health 
and the environment; 

<5) Shall be accompanied by a public 
notice published under § 124.ll(b) in
cluding: 

co Name and address of the office 
granting the e1nergency authorization; 

(ii) Name and location of the permit
ted HWM facility; 

(iii> A brief description of the wastes 
involved; 

(iv) A brief description of the action 
authorized and reasons for authorizing 
it; and 

(v) Duration of the emergency 
permit; and 

<6> Shall incorporate, to the extent 
possible and not inconsistent with the 
emergency situation, all applicable re
quirements of this part and 40 CFR 
Parts 264 and 266. 

{48 FR 14228, Apr. 1, 1983, as amended at 48 
FR 30114. June 30, 19831 

§ 270.62 Hazurdous waste incinerator per
mits. 

(a) For the purposes of determining 
operational readiness following com
pletion of physical construction, the 
Director must establish permit condi
tions, including but not limited to al
lowable waste feeds and operating con
ditions, in the permit to a new hazard
ous waste incinerator. These permit 
conditions will be effective for the 
minimum time required to bring the 
incinerator to a point of operational 
readiness to conduct a trial burn, not 
to exceed 720 hours operating time for 
treatment of hazardous waste. The Di-

Title 40-Protection of Environment 

fe1:lor n1ay t•xlvnd I Ile lluralion of this 
operalionn.l period ullct\ for up to 720 
addilional houn;, at 1 he rt'quesl of llu' 
applicant when ~uod eausP is shown. 
'J'ht• pt·rn1it lllftY be 1nodiried lo l'l\flccl 
the l'XlPnsion acC'o1-ding: to § 270.42 
<Minor n1odifications of IH~nnitsl of 
this chapter. 

Cl) Applicants tnust submit a state-
1ncnt, with part B of the permit appli
cation, which suggests the conditions 
necessary to operate in compliance 
with the performance standards of 
§ 264.343 of this chapter during this 
period. This statement should include, 
at a minimum. restrictions on waste 
constituents, waste feed rates and the 
operating parameters identified in 
§ 264.345 of this chapter. 

(2) The Direct.or will review th!s 
statement and any other relevant in
formation submitted with Part B of 
the permit application and specify re
quirements for this period sufficient 
to meet the perforn1ance standards of 
§ 264.343 of this chapter based on his 
engineering judgment. 

(b) For the purposes of determining 
feasibility of compliance with the per
formance standards of § 264.343 of this 
chapter and of determining adequate 
operating conditions under § 264.345 
of this chapter, the Director must es
tablish conditions in the permit for a 
new hazardous waste incinerator to be 
effective during the trial burn. 

( 1 > Applicants must propose a trial 
burn plan, prepared under paragraph 
Cb)(2) of this section with a Part B of 
the permit application. 

(2) The trial burn plan must include 
the following information: 

<D An analysis of each waste or mix
ture of wastes to be burned which in
cludes: 

<A> Heat value of the waste ln the 
form and con1position in which it will 
be burned. 

<B> Viscosity (if applicable), or de
scription of the physical form of the 
waste. 

(C} An identification of any hazard
ous organic constituents listed in Part 
261, Appendix VIII of this chapter, 
which are present in the waste to be 
burned, except that the applicant 
need not analyze for constituents 
listed in Part 261, Appendix VIII. of 
this chapter which would reasonably 
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nnt be expect.Pd to be found in the 
wa.stf'. 'I'hp <·onstituenls c•xcludPd fron1 
analysis 1nust. bt' h.lentifil'<l, and lhe 
basis for the exclusion :otatcd. The 
wn.-;te analysis 1nust rely on analytical 
techniqul's specified in "Test M1'thods 
for the Evaluation of Solid \Vaste, 
Physical/Chemital Methods" (incor
porated by reference, see § 270.6), or 
other equivalent. 

<D> An approximate quantification 
of the hazardous constituents identi· 
fied in the waste, within the precision 
produced by the analytical n1ethods 
specified in "Test Methods for the 
Evaluation of Solid Waste, Physical/ 
Chemical Methods," <incorporated by 
reference, see § 2'70.6), or their equiva
lent. 

<ID A detailed engineering descrip
tion of the incinerator for which the 
permit is sought including: 

(A) Manufacturer's name and model 
nun1ber of incinerator (if available). 

(B) Type of incinerator. 
<C) Linear dimensions of the inciner

ator unit including the cross sectional 
area of combustion chamber. 

<Dl Description of the auxiliary fuel 
syste1n (type/feed). 

<E) Capacity of prime mover. 
(F) Description of automatic waste 

feed cut-off systen1(s). 
<G> Stack gas monitoring and pollu-

tion control equipment. 
(H) Nozzle and burner design. 
<Il Construction materials. 
(J) Location and description of tem

perature, pressure, and flow indicating 
and control devices. 

CUD A detailed description of sam· 
pling and monitoring procedures, in
cluding sampling and monitoring loca
tions in the system, the equipment to 
be used, sampling and monitoring fre
quency, and planned analytical proce
dures for sample analysis. 

Civ) A detailed test schedule for each 
waste for which the trial burn is 
planned including date(s), duration, 
quantity of waste to be burned, and 
other factors relevant to the Director's 
decision under paragraph (b)(5) of this 
section. 

(V) A detailed test protocol, lnclud: 
ing, for each waste identified, the 
ranges of temperature, waste feed 
rate, combustion gas velocity, use of 
auxiliary fuel, and any other relevant 

para1net1•n; that will be varied to 
affect lhl' dt'struction and ren10\·al cf· 
ficiency of tht• incinerator. 

\vi> A description of. and planned 
operati11g conditions for, any t'Jnission 
control equipn1ent which will be used. 

(vii) Procedures for rapidly stopping 
waste feed, shutting down the inciner
ator. and cont.rolling e1nissions in ihe 
event of an equipment malfunction. 

(viiD Such other information as the 
Direct.or reasonably finds neC'essary to 
determine whether to appro\'C the 
trial burn plan in light of the purposes 
of this paragraph and the criteria in 
paragraph (b)(5) of this section. 

(3) The Director, in reviewing the 
trial burn plan, shall evaluate the suf
ficiency of the inforn>.ation provided 
and may require the applicant to sup
plement this information, if necessary, 
to achieve the purposes of this para
graph. 

(4) Based on the waste analysis data 
in the trial burn plan, the Director 
will specify as trial Principal Organic 
Hazardous Constituents CPOHCs), 
those constituents for which destruc
tion and removal efficiencies must be 
calculated during the trial bum. These 
trial POHCs will be specified by the 
Director based on his estimate of the 
difficulty of incineration of the con
stituents identified in the waste analy
sis, their concentration or mass in the 
waste feed, and, for wastes listed in 
Part 261, Subpart D, of this chapter, 
the hazardotis waste organic constitu
ent or constituents identified in Ap
pendix VII of that part as the basis for 
listing. 

(5) The Director shall approve a trial 
burn plan if he finds that: 

(i) The trial burn is likely to deter
mine whether the incinerator per
formance standard required by 
§ 264.343 of this chapter can be met; 

(ii) The trial burn itself will not 
present an imminent hazard to human 
health or the environment; 

(iii) The trial burn will help the Di
rector to determine operating require
ments to be specified under § 264.345 
of this chapter; and 

<iv) The information sought in para
graphs (b)(5) (i) and (ii) of this section 
cannot reasonably be developed 
through other means. 
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<6) Ouring earh approvt•d trial hun1 
(or as soon after the burn a:> is practi
cable>, the applicant rnusl 1nakc llH• 
followillg detcru1inations: 

(il A quanlitaliv<' nnalysis of tht~ 
trial POIICs in the waste feed to tht~ 
incinerator. 

(ii) A quantitative analysis of the ex
haust gas for the concentration and 
mass en1issions of the trial POHCs, 
oxygen <Oa) and hydrogen chloride 
<HCll. 

(iii) A quantitalive analysis of the 
scrubber water <if anyJ, ash residues, 
and other residues, for the purpose of 
estilnatlng the fate of the trial 
PO Ii Cs. 

Ov> A con1putation of destruction 
and removal efficiency CDRE), in ac
cordance with the DRE formula speci
fied in § 264.343Ca) of this chapter. 

<v> If the HCI emission rate exceeds 
1.8 kilograms of HCI per hour C4 
pounds per hour), a computation of 
HCl removal efficiency in accordance 
v1ith § 264.343Cb) of this chapter. 

tvi> A computation of particulate 
emissions, tn accordance with 
§ 264.343(c) of this chapter. 

(Vii) An identification of sources of 
fugitive emissions and their means of 
control. 

<viii) A measure1nent of average, 
maximum, and minimum tempera
tures and combustion gas velocity. 

(ix) A continuous measurement of 
carbon monoxide <CO> in the exhaust 
gas. 

Cx> Such other Jnformation as the 
Director may specify as necessary to 
ensure that the trial burn will deter· 
mine compliance with the perform
ance standards in § 264.343 of this 
chapter and to establish the operating 
conditions required by § 264.345 of this 
chapter as necessary to meet that per
formance standard. 

(7) The applicant must submit to the 
Director a certification that the trial 
burn has been carried out in accord
ance with the approved trial burn 
plan, and must submit the results of 
all the determinations required in 
paragraph (b)(fi). This submission 
shall be made within 90 days of com
pletion of the trial burn, or later if ap
proved by the Director. 

<8> All data collected during any 
trial bum must be submitted to the 

Title 40-Protection of Environment 

Ilin•f'ltlr ru110·.1:ing the cornpleLion of 
UH\ t.rial burn. 

l9) All .s11bn1is.sions rt'Qllitt·d by this 
parni~raph nu1.st be cerlificJ on bt~half 
of lhc appliC'anl. by the t->ignaturt' ur a 
person authorized to .sign a pennit ap
plication or a report under§ 270.lL 

( 10) Based on the results of the trial 
burn, the Director shall set the operat
ing requirements in the final pennit 
according to § 264.345 of this chapter. 
The permit modification shall proceed 
as a minor modification according to 
§ 270.42. 

Cc> For the purposes of allowing op
eration of a new hazardous waste in· 
cinerator following completion of the 
trial burn and prior to final modifica
tion of the permit conditions to reflect 
the trial burn results, the Director 
may establish permit conditions, in
cluding but not limited to allowable 
waste feeds and operating conditions 
sufficient to nleet the requirements of 
§ 264.345 of this chapter, in the permit 
to a new hazardous waste incinerator. 
These permit conditions will be effec
tive for the minimum time required to 
complete sample analysis, data compu-· 
talion and subn1ission of the trial burn 
results by the applicant, and modifica
tion of the facility permit by the Di
rector. 

(1) Applicants must submit a state
ment, with Part B of the permit appli
cation, which identifies the conditions 
necessary to operate in compliance 
with the performance standards of 
§ 264.343 of this chapter. during this 
period. This statement should include, 
at a minimum, restrictions on waste 
constituents, waste feed rates, and the 
operating paran1eters in § 264.345 of 
this chapter. 

C2> The Director will review this 
statement and any other relevant in
formation submitted with Part B of 
the permit application and specify 
those requirements for this period 
most likely to meet the performance 
standards of § 264.343 of this chapter 
based on his engineering judgment. 

<d> For the purposes of determining 
feasibility of compliance with the per
formance standards of § 264.343 of this 
chapter and of determining adequate 
operating conditions under § 264.345 
of this chapter, the applicant for a 
permit to an existing hazardous waste 
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indnl'raLor 1nay preparl' and submit a 
trial burn plan a11<1 pf'rfonn a. trial 
burn in aecordanl.!f' wit.h para.graphs 
<bl<2l Lllrougll <bH9J of this section. 
Applicants who subinit I rial burn 
plans and rt•ceive approval before sub-·. 
mission of a permit application must 
co1nplete the trial burn and submit 
the result.s, specified in paragraph 
Cb)<6>, with Part B of the permit appli
cation. If completion of this process 
conflicts with the date set for submis· 
sion of the Part B application, the ap
plicant must contact the Director to 
establish a later date for submission of 
the Part B application or the trial 
burn results. If the applicant submits 
a trial burn plan with Part B of the 
permit application, the trial burn must 
be conducted and the results submit
ted within a time period to be speci
fied by the Director. 

§ 270.63 Permits for land treatment dem
onstrations using field test or laborato
ry analyses. 

Ca) For the purpose of allowing an 
owner or operator to meet the treat
ment demonstration requirements of 
§ 264.27~ of this chapter, the Director 
may issue a treatment demonstration 
permit. 'l'he pertnit must contain only 
those requirements necessary to meet 
the standards in § 264.272(c). The 
permit may be issued either as a treat· 
ment or disposal permit covering only 
the field test or laboratory analyses, 
or as a two-phase facility permit cover
ing the fleld tests, or laboratory analy
ses, and design, construction operation 
and maintenance of the land treat
ment unit. 

Cl) The Director may issue a t.wo
phase facility permit if he finds that, 
based on information submitted in 
Part B of the application, substantial, 
although incomplete or inconclusive, 
information already exists upon which 
to base the issuance of a facility 
permit. 

C2> If the Director finds that not 
enough information exists upon which 
he can establish permit conditions to 
attempt to provide for compliance 
with all of the requirements of Sub
part M, he must issue a treatment 
demonstration permit covering only 
the field test or laboratory analyses. 

(b), If tht' Director finds lhat a 
phased pt>rn1it 1nay be issued, ht' will 
establish, as rcquirenu~nt.s in the first 
phase of the facility PC'nnit, conditions 
for conductiug lhe field tests or labo
ratory analyses. These perrnit condi· 
lions will include design and operating 
paratneters <including the duration of 
the tests or analyses and, in the case 
of field tests, the horizontal and verti
cal dimensions of the treatment zone), 
n1onitoring procedures, post-demon
stration clean-up activities, and any 
other conditions which the Director 
finds may be necessary under 
§ 264.272(C). The Director wilJ include 
conditions in the second phase of the 
facility permit to attempt to meet all 
Subpart M requiren1ents pertaining to 
unit design, construction, operation, 
and maintenance. The Director \Vill es
tablish these conditions in the second 
phase of the permit based upon the 
substantial but incomplete or incon
clusive information contained in the 
Part B application. 

Cl> The first phase of the permit will 
be effective as provided tn § 124.15(b) 
of this chapter. 

C2> The second phase of the permit 
will be effective as provided in para
graph <dl of this section. 

(C) When the owner or operator who 
has been issued a two-phase permit 
has completed the treatment demon
stration, he must submit to the Direc
tor a certification, signed by a person 
authorized to sign a permit application 
or report under § 270.11, that the field 
tests or laboratory analyses have been 
carried out in accordance with the 
conditions specified in phase one of 
the permit for conducting such tests 
or analyses. The owner or operator 
must also submit all data collected 
during the field tests or laboratory 
analyses within 90 days of completion 
of those tests or analyses unless the 
Director approves a later date. 

(d) If the Director determines that 
the results of the field tests or labora
tory analyses meet the requirements 
of § 264.272 of this chapter, he will 
modify the second phase of the permit 
to incorporate any requirements nec
essary for operation of the facility in 
compliance with Part 264, Subpart M, 
of this chapter, based upon the results 
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or UH~ field l.('Sts or laboratory anaJy. 
scs. 

( l) 1'his pt~rn1it tuodificalion 1nay 
proce(~d as a n1inor modification under 
§ :.!.70.42, prot•idcd any such change is 
minor, or otherwise will proceed as a 
modification under§ 270.41<a)(2). 

C2) If no modifications of the second 
phase of the permit are necessary, or 
if only minor 1nodifications are neces
sary and have been 1uade, the Director 
will give notice of his final decision to 
the permit applicant and to each 
person who submitted written com
ments on the phased permit or who re
quested notice of the final decision on 
the second phase of the permit. The 
second phase of the permit then \Vill 
become effective as specified in 
§ 124.15(b). 

<3> If modifications under 
§ 270.41(a)(2) are necessary, the 
second phase of the permit will 
become effective only after those 
modifications have bee~ made. 

§ 270.6-l Interim permits for UIC wells. 

The Director may issue a permit 
under this part to any Class I UIC well 
(see § 144.6> injecting hazardous 
wastes within a State in which no UIC 
program has been approved or promul
gated. Any such permit shall apply 
and insure compliance with all appli
cable requirements of 40 CFR Part 
264, Subpart R <RCRA standards for 
wells), and shall be for a term not to 
exceed two years. No such permit shall 
be issued after approval or promulga
tion of a UIC program in the State. 
Any permit under this section shall 
contain a condition providing that it 
will terminate upon final action by the 
Director under a UIC program to issue 
or deny a UIC pern1it for the facility. 

[48 FR 14228, Apr. l, 1983; 48 FR 30114, 
June 30, 19831 

§§ 270.65-270.69 [Reserved} 

Subpart G-lntorim Status 

§ 270.70 Qualifying fol' interim status. 

<a> Any person who owns or operates 
an "existing HWM facility" shall have 
interim status and shall be treated as 
having been issued a permit to the 
extent he or she has: 

Title 40-Protection of Environment 

<1) Co1nplieci with th~~ rt''<tuin:nH'Uts 
of SPcliou 3010Ul) of ItCllA p('rt.aiuing 
lo not.ificalion of ha<:'ardous waste ac
tivity. 

[Comment: Somt' exil:>ting fac11itit.>s n1av not 
be required to Hit• a 11ulificatio11 undt>r St>C· 
Lion 3010Ca) or HCRA. Th1~st> facililie's may 
qualify for intt•r!m status by n1ect.ing para
graph la)(2) or this section.) 

(2) Con1plied with the require1nents 
of § 270.10 governing subn1ission of 
Part A applicalions; 

(b) Failure to qualify for interim 
status. If EPA has reason to believe 
upon examination of a Part A applica
tion that it fails to meet the require-
1nents of § 270.13, it shall notify the 
owner or operator in writing of the ap
parent deficiency. Such notice shall 
specify the grounds for EPA's belief 
that the application is deficient. The 
owner or operator shall have 30 days 
from receipt to respond to such a noti
fication and to explain or cure the al
leged deficiency in his Part A applica
tion. If, after such notification and op
portunity for response, EPA deter
mines that the application is deficient 
it may take appropriate enforcement 
action. 

[48 FR 14228, Apr. l, 1983, as amended at 49 
FR 17718, Apr. 24, 1984] 

Ei'PECTIVE DATE NOTE: At 49 FR 17718, 
Apr. 24, 1984, § 270.70(b) was revised, effec
tive October 24, 1984. For the convenience 
or the user, the superseded text ls set out 
below. 

§ 270.70 Qualifying for interim status. 

• 
(bl When EPA determines on examination 

or reexamination of a Part A application 
that it fails to meet the standards of these 
regulations. It may notify the owner or op
erator that the application is deficient and 
that the owner or operator Is therefore not 
entitled to interim status. The owner or op
erator will then be subject to EPA enforce· 
ment for operating without a permit. 

§ 270.71 Operation during interim status. 

Cal During the interin"l status period 
the facility shall not: 

Cl) Treat, store, or dispose of hazard
ous waste not specified in Part A of 
the permit application; 

(2) En1ploy processes not specified in 
Part A of the permit application; or 
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c:,S) .l!:xt:t•ed lilt' d1·si~11 capacitit·s 
~peeifh~d in Part A of llu~ µt~nnil appli· 
c.1.iion. 

(bl Intcrin1 statu:; standards. J)uri!11; 
int.l•riln status, owners or operators 
shall con1ply with the inte-riln stat.us 
standards at 40 C1''R Pa1·t 2ti5. 

§ 270.72 Change;.; during in!erin1 status. 

(a) New haz;ardous wastes not previ
ously identified in Part A of the 
permit application 1nay be treated, 
stored, or disposed of at a facility if 
the owner or operator submits a re· 
vised Part A permit application prior 
to such a change; 

(b) Increases in the design capacity 
of processes used at a facility may be 
made if the owner or operator submits 
a revised Part A permit application 
prior to such a change (along with a 
justification explaining the need for 
the change) and the Director approves 
the change because of a lack of avail
able treatment, storage, or disposal ca
pacity at other hazardous waste man
agement facilities; 

(C) Changes in the processes for the 
treatment, storage, or disposal of haz
ardous waste may be made at a facility 
or additional processes may be added 
if the owner or operator submits a re
vised Part A permit application prior 
to such a change (along with a justifi
cation explaining the nCed for the 
change) and the Director approves the 
change because: 

<ll It is necessary to prevent a 
threat to human health or the envi
ronment because of an emergency sit
uation, or 

(2) It is necessary to comply with 
Federal regulations (including the in
terim status standards at 40 CFR Part 
265) or State or local laws. 

(d) Changes in the ownership or 
operational control of a facility may 
be made if the new owner or operator 
submits a revised Part A permit appli
cation no later than 90 days prior to 
the scheduled change. When a trans
fer of ownership or operational con
trol of a facility occurs, the old owner 
or operator shall comply \Vith the re
quirements of 40 CFR Part 265, Sub
part H (financial requirements), until 
the new owner or operator has demon
strated to the Director that lt ls com
plying with that subpart. All other in-

tcri1n statU!:i dulit•s an· lransl'l'!Tl'd t•f. 
l"ecli\'l' inunf'diately upon thf> date or 
t ht• cha11ge of ownership or operation
al control of the faeililY. Upon dt'1non
st rat ion to the Director by tht• ne·.v 
owner or operator of compliance with 
that Subpart., the Director sb.all notify 
t.he ol<l owner or operator in writing 
that it no longer needs to con1ply with 
that part as of the date of de1nonstra
tion. 

Ce) In no event shall changes be 
made to an H\VM facility during inter
im status which amount to reconstruc
tion of the facility. Reconstruction 
occurs when the capital investment in 
the changes to the facility exceeds 
fifty percent of the capital cost of a 
comparable entirely new I!WM facili
ty. 

§ 270.73 Termination of interim status. 

Interim status terminates when: 
(a) Final administrative disposition 

of a permit application is made; or 
(b) Interim status is terminated as 

provided in§ 270.10(e)(5)_ 

§§ 270.74-270.79 [Ueserved] 

PART 271-REQUIREMENTS FOR AU
THORIZATION OF STATE HAZARD
OUS WASTE PROGRAMS 

Sec. 

Subpart A-Requiremanb for Final 
Authorization 

271.1 Purpose and scope. 
271.2 Definitions. 
271.3 Availability of final authorization . 
271.4 Consistency. 
271.5 Elements of a program submission. 
271.6 Program descrlptlon. 
271.7 Attorney General's statement. 
271.8 Memorandum of Airreement with the 

Regional Administrator. 
271.9 Requiren1ents for ldentiflcatlon and 

listing of hazardous wastes. 
271.10 Requirements of generators of haz· 

ardous wastes. 
271.11 Requirements for transporters of 

hazardous wa.stes. 
271.12 Requirements for hazardous wa.ste 

n1anagement facilities. 
271.13 Rcquirem€nts with respect to per· 

mils and permit application. 
271.14 Requirements for permitting. 
271.15 Requirements for compliance eval· 

uatlon progr<l.n1s. 
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dalP t.hl' noti1·1· of lhc AU1ninistrator's 
order is Jin;t Jllihlishcd. 

tJ) Ui:;µusifio11. I.eave to inlcrvc1H' 
1nay b1: granlt'd only if the 1novant 
dl'rnonstrate.s that ( i) his Pt:<'sPnce in 
the procecdini.;: would not unduly p1·0-

long or othcrwist• prt'iudice that adju
dication of the rights of the original 
parties; UO the movant \Vill be ad
versely affected by a final order; and 
CHO the interests of the movant are 
not being adequately represented by 
the original parties. The intervenor 
shall becon1e a full party to the pro
ceeding upon the granting of leave to 
intervene. 

(4) Amicus curiae. ·persons not par
ties to the proceeding who wish to file 
briefs may so move. The tnotion shall 
identify the interest of the applicant 
and shall state the reasons why the 
proposed amicus brief is desirable. If 
the motion is granted, the Presiding 
Officer or Administrator shall issue an 
order setting the time for filing such 
brief. An amicus curiae is eligible to 
participate in any briefing after his 
motion is granted, and shall be served 
with all briefs, reply briefs, motions, 
and orders relating to issues to be 
briefed. 

CD> Motions-(1) General. All mo
tions, except those made orally on the 
record during a hearing, shall (i) be in 
writing; (ii) state the grounds therefor 
with particularity; (iii) set forth the 
relief or order sought; and <iv)- be ac
companied by any affidavit, certifi
cate, other evidence, or legal memo
randum relied upon. Such motions 
shall be served as provided by (b)(4) of 
this section. 

<2> Response to motions. A party's 
response to any written motion must 
be filed within ten< 10) days after serv
ice of such motion, unless additional 
time is allowed for such response. The 
response shall be accompanied by any 
affidavit, certificate, other evidence, or 
legal memorandum relied upon. If no 
response is filed within the designated 
period, the parties may be deemed to 
have waived any objection to the 
granting of the motion. The Presiding 
Officer, Regional Administrator, or 
Administrator, as appropriate, may set 
a shorter Lime for response. or make 
such other orders concernii.g the dis-

Title 40-Protection of Environment 

11osilion of n1otio11s a:-. t lil'Y dt•t'lll ap
propriate. 

(3) Dt•cision. 1'1H' Ad1ninislralor 
sha.11 rult• on all nuition.<; lih~d or 1nadl' 
aflf'r /'.iervice or thl' rt·C'u1n1nendt'd d1·ci
sion upon tht' pa.rlif'.s. 1'he Pn•sidin~ 
orficer shall rulP on all otht'I" niotions. 
Oral argu1nt-nt on n1otions will bf• per
mitted where the PrPsiding Offk·f'r, 
Regional Administrator. or the Admin
istrator considers it necessary or desir
able. 

(4) Record Qf proceedings. (i) 'fhe 
hearing shall be either steno~raphical
ly reported verbntiln or tape recorded, 
and thereupon transcribed by an offi
cial reporter dcsignaled by the Presid
ing Officer; 

OD All orders issued by the Presid
ing Officer, transcripts of testimony, 
written statetnents of position, stipula
tions, exhibits. n1otions, briefs, and 
other written 1naterial of any kind 
subn1itted in the hearing shall be a 
part of the record and shall be avail
able for inspection or copying in the 
Office of the Hearing Clerk, upon pay
ment of costs. Inquiries may be made 
at the Office of the Administrative 
Law Judges, !{eating Clerk, 401 M 
Street, S.W., Washington, D.C. 20460; 

(iii) Upon notice to all parties the 
Presiding Officer may authorize cor
rections to the transcript which in
volves matters of substance; 

(iv) An original and two (2) copies of 
all written submissions to the hearing 
shall be filed with lhe Hearing Clerk; 

(v) A copy of each submission shall 
be served by the person making the 
submission upon the Presiding Officer 
and each party of record. Service 
under this paragraph shall take place 
by mall or personal delivery; 

Cvi) Every submission shall be ac
companied by an acknowledgement of 
service by the person served or proof 
of service in the form of a statement 
of the date, time, and manner of serv
ice and the names of the persons 
served, certified by the person who 
1nade service, and; 

<vii> The Hearing Clerk shall main
tain and furnish to any person upon 
request, a list containing the name, 
service address, and telephone number 
of all parties and their attorneys or 
duly authorized representatives, 

llB 
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l5) Pnrticipntion by a person 11ot u 
parl_"I/. A pt~rson \\ihO is. not a party 
1nny. in I ht~ discrt-tion of I h(' Presiding 
()fficcr. be pennittcd to 1nakc a lhnit
ed appf'aranC•' by making oral or writ
ten stal cn1cnt of his/her position on 
I.he lsslH'"S within such lirnits and on 
such conditions as 1nay be fixed by t-he 
Presiding Officer, but he/she 1nay not 
otherwise participate in the proceed
ing. 

<6> Rights of parties. CO All parties to 
the proceeding may: 

(Al Appear by counsel or other rep
resentative in all hearing and pre
hearing proceedings; 

CB) Agree to stipulations of facts 
which shall be made a part of the 
record. 

C7) Recommended decision. Ci) 
Within 30 days after the filing of pro
posed findings and conclusions, and 
reply briefs, the Presiding Officer 
shall evaluate the record before him/ 
her, the proposed findings and conclu
sions and any briefs filed by the par
ties and shal1 prepare a recommended 
decision, and shall certify the entire 
record, including the recommended de
cision, to the Administrator. 

Oil Copies of the recommended deci
sion shall be served upon all parties. 

<iii) Within 20 days after the certifi
cation and filing of the record and rec
ommended decision, all parties may 
file with the Administrator exceptions 
to the recommended decision and a 
supporting brief. 

(8) Decision by Adrninistrator. CD 
Within 60 days after the certification 
of the record and filing of the Presid
ing Officer's recommeded decision, the 
Administrator shall review the record 
before him and issue his own decision. 

<ii) If the Actninistrator concludes 
that the State has administered the 
program ln conformity wlth the appro
priate Act and regulations his decision 
shall constitute "final &.gency action" 
within the meaning of 5 U.S.C. 704. 

OU> If the Administrator concludes 
that the State has not administered 
the program in conformity with the 
appropriate Act and regulations he 
shall list the deficiencies tn the pro
gram and provide the State a reasona
ble time, not to exceed 90 days, to take 
such appropriate corrective action as 

thP Ad111inislrator dclt~rnlinf'~ 111:ct~s
.:oary. 

(iv) Within the t.hnf' prl'.scribed by 
tlil' Ad1nlnistrator the State shall lake 
!iUCh approµriatf' c·orrectiY1' action a.s 
requirf'd by tl11• Ad1ni11i:;trator and 
shall file wit.h lhto Ad111inixlrator and 
all parties a st.atf'1nent certified by the 
State Director that such appropriate 
corrective action has been taken. 

(V) The Ad1ninistra.tor 1na.y require a 
further showing in addilion to the cer
tified state1ncnt that corrective action 
has been taken. 

(vi) If the State fails to Lake such ap
propriate corrective action and file a 
certified statement thereof within the 
tin1e prescribed by the Administrator, 
the Administrator shall issue a supple· 
n1entary order withdrawing approval 
of the State program. If the State 
takes such appropriate corrective 
action, the Administrator shall issue a 
supplementary order stating that ap
proval of authority is not withdrawn. 

<vii> The Adn1inistrator's supplemen· 
tary order shall constitute final 
Agency action within the 1neaning of 5 
u.s.c. 704. 

<vHD Withdrawal of authorization 
under this section and the appropriate 
Act does not relieve any person from 
complying with the requirements of 
State law, nor dpes it affect the validi
ty of actions by the State prior to 
withdrawal. 

PART 124-PROCEDURES FOR 
DECISIONMAKING 

Subpart A-Getn•ral Program Raqulremenh 

Sec. 
124.1 Ptirposi: and scope. 
124.2 Definitions. 
124.3 Application for a permlt. 
124.4 ConsolidEit.lon of permit processing. 
124.5 ?...-Iodlficalion. revocation and reis-

suance, or termination of permits. 
124.6 Draft permits. 
124.7 Statement of basis. 
124.8 Fnct sheet. 
124.9 Aciministrative record for draft per· 

mlts when EPA is the pennittin& au· 
thorlty. 

124.10 Public notice of pern1it actions and 
public comment period. 

124.11 Public comments and requests for 
public hearings. 

124.12 Public heariJ1gs. 
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.St•c 
12<1 13 Obli1:ath1u to rabl' iss1H'S and 1iro· 

\'ilk i11J~1nnali1•11 during tlu· JlLLlilic t·u1n
m1•11t 1wrioLI. 

124.14 Ht'opt•nin~ of lilt' publi<' conunt-nl 
1wriod. 

124.15 Js,;u;u1c1• nnd efft•Cli\"C date of 
p<•rmit. 

124 16 Stays of {'Onlcsted iwrmit condi
tions. 

124.17 Rcspons1' to co1nnwnt:s. 
124.18 Adminislrativc record for final 

pcrn1it wh1•n EPA is the pcrmilling au
thority. 

124.19 Appeal of RCRA, UIC and PSD per
n1it.s. 

124.20 Con1putation of time. 
124.21 Effective date of Part 124. 

Subpart B-Specific Procedures Applicable to 
RCRA Permih (Re1•rvedl 

Subp1:1rt C-Specific Procedures Applicable ta 
PSO Permib 

124.41 De!lnitions applicable to PSD per
mits. 

124.42 Additional procedures for PSD per
mits affectins Cla.ss I areas. 

Subpart D--SpHific Procedure• Applice1ble lo 
NPDES Permlfl 

124.51 Purpose and scope. 
124.52 Permlls required on a case-by-case 

basis. 
124.53 State certification. 
124.54 Special provisions for State certifi

cation and concurrence on applications 
for section 301Ch) variances. 

124.55 Effect of State certification. 
124.56 Fact sheets. 
124.57 Public notice. 
124.56 Special procedures ror EPA-issued 

general permits for point sources other 
than separate stonn sewers. 

124.59 Conditions requested by t.he Corps 
of Engineers and other government 
agencies. 

124.60 Issuance and effective date and 
stays of NPDES permits. 

124.61 Final environmental impact 8tatc
ment. 

124.62 Decision on variances. 
124.63 Procedures ror variances when EPA 

is the permitting authority. 
124.64 Appeals of variances. 
124.65 Special procedures for discharge 

into marine waters under section 30Hhl. 
124.66 Special procedures for dcc:lsions on 

thermal variances under section 316<a>. 

Title 40-Prote..:tion of Environment 

Subpart E-Evidentiary Hee1ring f.or EP A-lu.uod 
NPDES Permih and EPA-lermin.dod RC::RA 
Permih 

St·c. 
12-1.'ll Appli<'ah1iily. 
124.72 Definilious. 
12'1.13 Piling and sub1nissio11 of documents. 
124.74 Rt•qut•Ms for ('\'id(•ntiary hl'aring. 
124.75 Decision on request for a hearing. 
124.76 Obligation to sub1nit evidence and 

raise issues before a final p(~rn1it is 
issued. 

124.77 Notice of hearing. 
124.78 Ex parte comn1unications. 
124.79 Additional parties and issues. 
124.80 Filing and service. 
124.81 Assignment of Atl1uinist.rative I.aw 

Judge. 
124.82 Consolidation and severance. 
124.83 Prehearing conferences. 
124.84 Sun1mary determination. 
124.85 Hearing p1·ocedure. 
124.86 Motions. 
124.87 Record of hearings. 
124.88 Proposed finding-s of fact and con-

clusions; brief. 
124.89 Decisions. 
124.90 Interlocutory appeal. 
124.91 Appeal to the Administrator. 

Subpart f-Non-Adversary Pano! Proc:edt.lr•• 

124.111 ApplJcabillty. 
124.112 Relation to other subparts. 
124.113 Public notice of draft permits and 

public comment period. 
124.114 Request for hearing. 
124.115 Effect of denial of or absence of re-

quest for hearing. 
124.116 Notice of hearing. 
124.111 Request to partlcipate in hearing. 
124.118 Submission of written conunents 

on draft permit. 
124.119 Presiding Officer. 
124.120 Panel hearing. 
124.121 Opportunity for cross-exe.mlne.

tion. 
124.122 Record for final permlt. 
124.123 Filing of brief, proposed findings 

of fact and conclusions of law and pro
posed modified permit. 

124.124 Recommended decision. 
124.125 Appeal from or review of recom-

mended decision. 
124.126 Final decision. 
124.127 Final decision if there Is no review. 
124.128 Delegation of authority: time limi-

tations. 
APPENDIX A TO P.o.RT 124-GUIDE TO DECl· 

SIONMAKING UNDER PART 124 
AUTHORITY: Resource Conservation and 

Recovery Act, 42 U.S.C. 6901 et seq.; Safe 
Drinking Water Act, 42 U.S.C. 300Cfl et seq.; 
Clean Water Act., 33 U.S.C. 1251 et seq.; and 
Clean Air Act, 42 U.S.C. 1657 cl seQ. 
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Souun::: 48 FH. 14264. Apr. l, Hl83, unless 
ol lwrwi:>e nolt•cl. 

Subpart A-General Program 
Requirement• 

§ 12.t.l Purpose and scope. 

(a) This part contain:::> EPA proce
dures for issuing, inodifying, re\·oking 
and reissuing. or terminating all 
RCRA, UIC, PSD and NPDES "per
mits" other than RCRA and UIC 
"emergency permits" (.see § § 270.61 
and 144.34) and RCRA "permits by 
rule" <§ 270.60). The latter kinds of 
pcrn1its are governed by Part 270. 
RCRA interim status and UIC author
ization by rule are not "permits" and 
are covered by specific provisions in 
Parts 144, Subpart C, and 270. This 
part also does not apply to permits 
issued, modified, revoked and reissued 
or terminated by the Corps of Engi
neers. Those procedures are specified 
in 33 CFR Parts 320-327. 

(b) Part 124 is organized into six sub
parts. Subpart A contains general pro
cedural requirements applicable to all 
permit programs covered by these reg
ulations. Subparts B through F sup
plement these general provisions with 
requirements that apply to only one or 
more of the programs. Subpart A de
scribes the steps EPA will follow in re-

ceiving pt•nnil aµµliC'ations, pn•paring 
draft pt'rn1its, issuing public noticP, in
viting public cun11nl'nt and holding 
public hcaring!'i on draft pe1·mils. Sub
part A also covers ass1'1nbling an ad
n1inistralivl' record. responding lo 
com1nents, issuing a final pennit deci
sion, and allowing for adn1inist1'tivc 
appeal of the final pennit decision. 
Subpart B is reserved for specific pro
cedural requirements for RCRA per
n1its. There are none of these at 
present but they may be added in the 
future. Subpart C contains definitions 
and specific procedural requirements 
for PSD pennits. Subpart D applies to 
NPDES pern1its until an evidentiary 
hearing begins, when Subpart E proce
dures take over for EPA-issued 
NPDES permits and EPA-terminate.ct 
RCRA permits. Subpart F. which is 
based on the "initial licensing" provi
sions of the Adn1inistrative Procedure 
Act (APA), can be used instead of Sub
parts A through E in appropriate 
cases. 

(c) Part 124 offers an opportunity 
for three kinds of hearings: A public 
hearing under Subpart A, an eviden
tiary hearing under Subpart E, and a 
panel hearing under Subpart F. This 
chart describes when these hearings 
are available for each of the five 
permit programs. 

HEARINGS AVAILA6LE UNDER THIS PART 

Progr11m9 

ACAA 

Subpar1 

-~-----· ----~- __ · --"-' ----
) Public hearing___ --·· Evider.t<ary hearing __ 

On. dratt_ permit, al Oiractor's 1 (1) Permit termination {RGAA 
discretion or on request ! section 3008). 
(§ 124.12). 

(2) With NPOES evidentiary 
hearmg (§ 124.74(b)(2)). 

UfC.. . ..... ! On draft permit, 11\ Director's I W1.th NPDES avidentiary ho:::r· 
d1scre11on or on request mg(§ 124.74(b~(2)). 

PSD. 

NPDES (other 
than general 
permit). 

(§ 124.12). 

On d•alt permit. 
discretion or 
(§ 124.12). 

On drall pElfm1l, 
d1sCfelmn o.r 
(§ 124. 12). 

at Director's Not available \§ 124.71 (cl) .. 
on request 

al Du-eclor·s (1) On request lo challenge 
on request any perm!t condition or vari-

ance(§ 124.74). 
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IFJ -----
Panel hearing 

(1) At AA's discretion in heu ol public 
hearing {§§ 124.12 and 
124.111(a)(3)J. 

(2) When consolidated with NPOES 
dralt permit processed under Subpal1 
F Ct l24.11l(a)(1)(i)). 

(1) Al RA's disc1c1ion in lieu of public 
heaung (§§ 124.12 and 
124.111(a)(3)) 

(2) When consolidated with NPDES 
dralt permit proce5sed uncier Subpan 
F (§ 124.11l(a)(1)(1)) 

When consolidated with NPDES drat! 
permit pro~assed under Silt.part F if 
RA determines that CAA one y!!ar 
deadline will no\ be violated 

(1) A1 RA's d1sc<e~on when first Oeci
$!01l 011 permit or variance requast 
{§ 124.111) 
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HEARINGS AVAILABLE UNDER THIS PART-Continued 

Subpan 

Ptograms ~= Public hearing 

(A) (E) 

Panel heanng 

(F) 
---·-~--~--- --

E~1dentia:y hearmg 
----· 

(2) Al AA's dio:.crellon for ar>y I (2) Al RA's discretion when requc;,sl lor 
301(h) requesl (§ 124.64(b)). evidantiary heaMg is granted under 

§ 124.75(a)(2) {§§ 124.74{C)(8) and 
124.11 t{a)j2l). 

(3) Al RA'S di!>cretion lor any 30\(h) 
requesl t§ 124 64(b)). 

NPOES {general 
pcrml!). 

On draft pennil. at Dlleclor"s 
d1screl•on or on request 
(§124.12). 

Not available(~ 124.71(a)) ......... 1 At RA'• discreuon in lieu of public 
haaring Cl 124.111(a){3)) 

'°' On draft permit or on applica· 
tion wh.en no drall permit. at 
Director's d1scre~on or on 
requeM (§ 124.12). 

Not ava1!ab!e (§ 124.71) ............ 1 Nol available (§ 124.111). 

( d) This part is designed to allow 
pennits for a given facility under two 
or more of the listed programs to be 
processed separately or together at 
the choice of the Regional Administra
tor. This allows EPA to combine the 
processing of permits only when ap
propriate, and not necessarily in all 
cases. The Regional Administrator 
may consolidate permit processing 
when the permit applications are sub
mitted, when draft permits are pre
pared, or when final permit decisions 
are issued. This part also allows con
solidated permits to be subject to a 
single public hearing under § 124.12, a 
single evidentiary hearing under 
§ 124.75, or a single non-adversary 
panel hearing under § 124.120. Permit 
applicants may recommend whether 
or not their applications should be 
consolidated in any given case. 

<e> Certain procedural requirements 
set forth in Part 124 must be adopted 
by States in order to gain EPA approv
al t.o operate RCRA, UIC, NPDES, and 
404 permit progran1s.Thcse require
ments are listed in §§ 123.25 CNPDES), 
145.11 CUIC>, 233,26 (404), and 271.14 
{RCRA> and signaled by the following 
\ 1lords at the end of the appropriate 
Part 124 section or paragraph heading: 
(applicable to Stale progranis see 
§§ 123 25 <NPDESl. 145.11 <VlCl, 
233.26 t404l, anll 271.14 (RCRA)). Part 
124 does not n.pply lo PSO pennits 
b>sucd by an approved SI al1·. 

<f) To coor<linat~: d1·eision1naking 
\~heu diffcr('11! pcrniits will be issued 
by EPA and appn1ved Stall' prograrns, 

this part allows applications to be 
Jointly processed, Joint comment peri
ods and hearings to be held, and final 
permits to be issued on a cooperative 
basis whenever EPA and a State agree 
to take such steps in general or in indi
vidual cases. These joint processing 
agreements may be provided in the 
Memorandtun of Agreement de1.reloped 
under §§ 123.24 <NPDESl, 145.24 
<UICl, 233.24 C404), and 271.8 <RCRA). 

§ 12'1..2 Definitions. 

(a) In addition to the definitions 
given in §§ 122.2 and 123.2 <NPDES>. 
144.3 and 145,2 <UIC>; 233.3 (404), and 
270.2 and 271.2 <RCRAl, the defini
tions listed below apply to this part, 
except for PSD permits which are gov
erned by the definitions in §124.41. 
Terms not defined in this section have 
the meaning given by the appropriate 
Act. 

Administrator means the Adminis
trator of the U.S. Environmental Pro
tection Agency, or an authorized rep· 
resentative. 

Applicable standards and lirnila· 
lions CNPDES) means all State, inter
state, and Federal standards and lim1· 
latious to which a "discharge" or a re
lated activity in subject under the 
CWA, including ''effluent litnitntions,'' 
watPr quality standards, standards of 
pl'rfurtnance, toxic effluent standards 
or prohibitions. "best n1anagen1ent 
pracliees," and prt•treatn1ent stand
ards under st•cliuns 301. 302, 303. 304, 
306, 307, 308, 403, and 405 of CWA. 
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Application m(~ans the EPA stand
ard national forms for applying for a 
pennit, including any additions, revi
sions or modifications to the forms; or 
forms approved by EPA for use in .. ap
proved States," including any ap
proved modifications or revh;ions. For 
RCRA, application also includes the 
information required by the Director 
under §§ 270.14 through 270.29 [con· 
tents of Part B of the RCRA applica
tion]. 

Appropriate Act and regulations 
means the Clean Water Act <CWA>; 
the Solid Waste Disposal Act, as 
an1ended by the Resource Conserva
tion Recovery Act <RCRA>; or Safe 
Drinking Water Act <SDWA). which
ever is applicable; and applicable regu
lations promulgated under those stat
utes. In the case of an "approved State 
program" appropriate Act and regula
tions includes program requireinents. 

Consultation with the Regional Ad-
7ninistrator <§124.62(alC2)) means 
review by the Regional Administrator 
following evaluation by a panel of the 
technical merits of all 30l(k) applica
tions approved by the Director. The 
panel <to be appointed by the Director 
of the Office of Water Enforcement 
and Permits> will consist of Headquar
ters, Regional, and State personnel fa
miliar with the industrial category in 
question. 

CWA means the Clean Water Act 
(formerly referred to as the Federal 
Water Pollution Control Act of Feder
al Pollution Control Act Amendments 
of 1972) Pub. L. 92-500, as amended by 
Pub. L. 95-217 and Pub. L. 95·-576; 33 
U.S.C. 1251 et seq. 

Director means the Regional Admin
istrator or the State Director, as the 
context requires, or an authorized rep
resentative. When there is no "ap
proved State program," and there is 
an EPA adn1inistered program, "Dlrec
tor"means the Regional Adn1inistra
tor. When there is an approved State 
program, ·'Director" normally means 
the State Director. In sotnP circu1n
stances, however, EPA retains the au
thority to take certain actions even 
when there is an approvt:d Slat(• pro
gram. CFor exa1nplt>, when EPA has 
issued an NPDES p1:nnils prior to the 
approval of a. Stall' progra1n, }+;PA 1nay 
n'tain jurisdiction OVl'r !.hat pt~nnit 

after progra1n approval; st't~ § 123.l) In 
such cases. the ler1n ··oircc:tor 1neans 
the Regional Administrator and not 
the State Director. 

Draft permit means a document pre
pared under §124.6 indicating the Di
rector's tentative decision to issue or 
deny, modify, revoke and reissue, ter
minate, or reissue a "permit." A notice 
of intent to terminate a permit and a 
notice of intent to deny a permit as 
discussed in § 124.5, are types of "draft 
permits." A denial of a request for 
modification, revocation and reis
suance or termination, as discussed in 
§124.5, is not a "draft pennit." A "pro
posal pern1it" is not a "draft per1nit:• 

EPA ("EPA") means the United 
States ''Environmental Protection 
Agency." 

Facility or activity means any 
"HWM facility," UIC ··injection well," 
NPDES "point source," or State 404 
dredge or fill activity, or any other fa
cility or activity (including land or ap· 
purtenances thereto) that is subject to 
regulation under the RCRA, UIC, 
NPDES, or 404 progra1ns. 

General permit <NPDES and 404) 
means an NPDES or 404 "permit" au
thorizing a category of discharges 
under the CWA within a geographical 
area. For NPDES, a general permit 
means a permit issued under § 122.28. 
For 404. a general pern1it ineans a 
permit issued under § 233.37. 

Interstate agency means an agency 
of two or more States est'ablished by 
or under an agreement or con1pact ap
proved by the Congress, or any other 
agency of two or more States having 
substantial powers or duties pertain
ing to the contro1 of pollution as de
termined and approved by the Admin·· 
istrator under the "appropriate Act 
and regulations." 

ll-Iajor facility means any RCRA. 
UIC, NPDES, or 404 "facility or activi· 
ty" classified as such by the Regional 
Administrator. or. in the case of "ap
proved State programs." the Regional 
Administrator in conjunction with the 
State Director. 

NPDES 1ncans National Pollutant 
[)ischargc Elhnination Sy.stem. 

Own('( or operator 1n1·ans O\Vner or 
operator of any "facility or a<"livity" 
sub.it'ct to rl'gulntion nndPr the 
IlCRA,UlC, NPI1ES, or 404 pro~ra1ns. 
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l'c•r111if lllt';ui:-.; a11 lllllhori;~alion. Ji. 
('4'tl.'\1', 01· ('(j\Li\!lll'llt <'0111.rol dOt'illlH~lll 

b:;111·d by f.;I'A or an .. approved State" 
10 l1n1>lt'llH'lli lhl' 1Tt1llin~1nt'nls of this 
part and l'arts l:l2. 12:i, 144, 145, 23:i, 
270, and 271. "Pt•nnit." includes RCH.A 
··pt~nuit by rule" ( § 270.60), UIC area 
µcnuit <§ 144.J:o, NPDES or 404 "gen
end perrnit" C§§ 270.61, 144.34, and 
233.38). Pcnnit. does not include 
H.Cl~A interim status <§ 270.70). UIC 
authorization by rule(§ 144.21J, or any 
permit which has not yet been the 
subject of final agency action, such as 
a "draft pcrn1it" or a "proposed 
pennit." 

Person rneans an individual, associa
tion, partnership, cori>oration. n1unici
pality, State or 1''cderal agency, or an 
agency or employee thereof. 

RCRA n1eans the Solid Waste Dis
posal Act as amended by the Resource 
Conservation and Recovery Act of 
1976 <Pub. L. 94-580, as amended by 
Pub. L. 95··609, 42 U.S.C. 6901 et seq>. 

Regional Administrator means the 
Regional Administrator of the appro
priate Regional Office of the Environ
mental Prot.ection Agency or the au
thorized representative of the Region
al Administrator. 

Schedule of conipliance means a 
schedule of remedial measures includ
ed in a "permit," including an enforce
able sequence of interim requirements 
<for example, actions, operations, or 
milestone events> leading to compli
ance with the "appropriate Act and 
regulations.·· 

SDt.VA means the Safe Drinking 
Water Act <Pub. L. 95-523, as amended 
by Pub. L. 95-1900; 42 U.S.C. 300f et 
seq). 

Section 404 progra1n or State 404 
program or 404 means an "approved 
State program" to regulate the "dis
charge of dredged material" and the 
"discharge of fill material" under sec
tion 404 of the Clean Water Act in 
"State regulated waters." 

Site means the land or water area 
where any .. facility or activity" is 
physically located or conducted. in
cluding adjacent land used in connec· 
lion with the facility or activity. 

Slate means any of the 50 states, the 
District of Columbia, Guam, the Com
monwealth of Puerto Rico, the Virgin 
Islands, American Samoa, the Trust 
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Tcrrilor.v ol the Pacific Islands 
lt'Xccpl in the ('USC Of llCH.AJ, and lhl" 
C1)tnn1onwcalt.h Northern Mariana ls· 
lands (t~XCl'Pl in the ca::;t· or CWAJ. 

Sl<1lc Dirt•clor tnen.ns the chief ad-
1ninistrntive offict~r of any Stale or 
interstate agency operating an "ap
proved prograrn," or the delegated 
representative of the state Director. If 
responsibility is divided an1ong two or 
more State or interstate agencies, 
"State Director" nleans the chief ad· 
1ninistrative officer of the State or 
interstate agency authorized to per
form the particular procedure or func
tion to which reference is made. 

UIC means the lJndcrground Injec
tion Control progra1n under Part C of 
the Safe Drinking Water Act, includ· 
ing an "approved program." 

Variance (NPOES) means any mech
anism or provision under section 301 
or 316 of CWA or under 40 CFR Part 
125, or in the applicable "effluent limi
tations guidelines" Which allows modi
fication to or waiver of the generally 
applicable effluent limitation require
ments or time deadlines of CWA. This 
includes provisions which allow the es· 
tablishment of alternative limitations 
based on fundamentally different fac
tors or on sections 301Cc), 301(g), 
301Ch), 30l<i), or 316Cal of CWA. 

(b) For the purposes of Part 124, the 
term "Director" means the State Di
rector or Regional Administrator and 
is used when the accompanying provi
sion is required of EPA-administered 
programs and of State programs under 
§§ 123.25 (NPDES>. 145.11 (UlC), 
233.26 <404), and 271.14 CRCRA>. The 
term "Regional Administrator" ts used 
when the accon1panying provision ap· 
plies exclusively to EPA-issued permits 
and is not applicable to State pro· 
grams under these sections. While 
States are not required to implement 
these latter provisions, they are not 
Precluded from doing so, notwith· 
standing use of the term "Regional 
Administrator." 

(C} The term "formal hearing'' 
1neans any evidentiary hearing under 
Subpart E or any panel hearing under 
Subpart F but does not mean a public 
hearing conducted under § 124.12. 
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l41l FH. 14:!ti4. Apr. I, UlU::i; 41l FU ::10115. 
Junr 30, l!l!t:I, ;L'i am.·1Hkd at 4!l l•'H. :!59111, 
June 25. hlll4 J 

En't:L"TIV~; DAT!> NOT!>'. At 4li PH. 259!H, 
June 25, 191:14. ~ 1:!4.2U•l wru; anwndt•d by 
adding llw dt>Jinilion ··cons1llt11tio11 u•il/1 
tflc Rc9iouut Administrator'', t~f[Pctin" 
AugusL 8. 198-i. 

§ 12-1.3 Applicalion for a pcnniL 

(a) Applicable to Slate progranis, see 
§§ 123.25 CNP DES), 145.11 ( UfC), 
233.26 (404), and 271.14 (RCRA). Cl) 
Any person who requires· a permit 
under the RCRA, UIC, NPDES. or 
PSD programs shall complete, sign, 
and submit to the Director an applica
tion for each pern1it required under 
§§ 270.I cRCRAl, 144.1 (U!Cl, 40 CFR 
52.21 <PSD>, and 122.1 (NPDESl. Ap· 
plications are not required for RCRA 
permits by rule ( § 270.60), under· 
ground injections authorized by rules 
(§§ 144.21 through 144.26), NPDES 
general permits ( § 122.28} and 404 gen· 
eral permits(§ 233.37). 

(2) The Director shall not begin the 
processing of a permit until the appli
cant has fully complied with the appli
cation require1nents for that permit. 
See ii 270.10, 270.13 CRCRA), 144.31 
(UIC), 40 CFR 52.21 (PSDl, and 122.21 
CNPDES). 

(3) Permit applications <except for 
PSD permits) must comply with the 
signature and certification require
ments of 11122.22 CNPDESJ, 144.32 
(UlC), 233.6 (404), and 270.11 CRCRA). 

<b> [Reserved] 
(c) The Regional Admlnlstra.tor shall 

review for completeness every applica
tion for an EPA-issued permit. Each 
application for an EPA-Issued permit 
submitted by a new HWM facility, a 
new UIC injection well, a major PSD 
stationary source or major PSD n1odt
ficatlon, or an NPDES new source or 
NPDES new discharger should be re
viewed for completeness by the Re
gional Administrator within 30 de.ys of 
its receipt. Each application for an 
EPA-issued permit submitted by an ex
isting HWM facility (both Parts A and 
B of the application), existing injec
tion well or existing NPDES source 
should be reviewed for completeness 
within 60 days of receipt. Upon con1· 
pleting the review, the Regional Ad· 
minist_rator shall notify the applicant 
in writing whether the application ls 

cun1plelt~. If lht' applicat.lon is lnco1n 
plelt~. tht• Hcgional Ad1nlnistrator 
shall list the info1·111ation nt·ct•ssary to 
n1ake the application co1nplt·te. When 
the application is for an existing 
H\VM facility, an existing UIC injec
tion wi:ll or an existing NPDES sourc·t', 
the Regional Administrator shall 
specify in the notice of deficiency a 
date for submitting the necessary in
formation. 'l'hc Regional Administra
tor shall notify lhe applicant that the 
application is con1plete upon receiving 
this information. }\.fter the application 
Is completed, the Regional Administra
tor may request additional informa
tion from an applicant but only when 
necessary to clarify, 1nodify, or supple· 
n1ent previously submitted material. 
Requests for such additional informa
tion will not render an application in
complete. 

Cd) If an applicant fails or r~fuses to 
correct deficiencies in the application, 
the permit may be denied and appro
priate enforcement actions may be 
taken under the applicable statutory 
provision including RCRA section 
3008, SOWA sections 1423 and 1424, 
CAA section 167, and CWA sections 
306, 309, 402(h), and 402(k). 

(e} If the Regional Administrator de
cides that a site visit is necessary for 
any reason in conjunction with the 
processing of an application, he or she 
shall notify the applicant and a date 
shall be scheduled. 

(f) The effective date of an applica
tion is the date on which the Regional 
Administrator notifies the applicant 
that the application is complete as 
provided in paragraph (c) of this sec
tion. 

(g) For each application fron1 a 
major new HWM facility, major new 
UIC injection well, major NPDES new 
source, rnajor NP DES new discharger, 
or a permit· to be issued under provi
sions of § 122.28(c), the Regional Ad
ministrator shall. no later than the ef
fective date of the application, prepare 
and mall to the applicant a project de
cision schedule. <This paragraph does 
not apply to PSD permits.) The sched· 
uJe shall specify target dates by which 
the Regional Administrator intends to: 

( 1) Prepare a draft permit; 
C2) Give public notice; 
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(:J) ('Olllj)\1•11• lhl' 1n1blic COllltlH'tll 

period. includint-:" any public hearing; 
( 4) Issu1· a final pl'nnit: and 
(5l In l.lu• ra.sp of an NPOES pl'rn1it, 

co111plete any fonnal proceedings 
un<lcr S11bµa1·ts !!; or P. 

1Clcan Wa.ter Act (33 u_.s_c, 1251 ct srq.J, 
8afl' Drinkin~ WaJ('r Acl (42 U.S.C. 300[ et 
seQ.). Ckan Air Act (42 U.S.C. 7401 ct seq.), 
Re~;ource ConsPrvation and H.!~eovery Act 
{42 TJ.$.C. 690} Cl SI'(,/.)) 

148 PH 14264, Apr. l, 1983, ~ a;ncnded at 48 
FR 39620, Sept. 1. 19ll3l 

§ ll-1.4 Consolidation of permit process· 
i.ng. 

(a)(lJ Whenever a facility or activity 
requires a pennit under more than one 
statute covered by these regulations, 
processing of two or more applications 
for those permits may be consolidated. 
The first step in consolidation is to 
prepare each draft permit at the same 
time. 

(2) Whenever draft permits are pre
pared at the sa1ne time, the state
ments of basis <required under § 124.7 
for EPA-issued permits only) or fact 
sheets<§ 124.8), administrative records 
(required under § 124.9 for EPA-issued 
permits only), public comment periods 
(§ 124.10), and any public hearings 
(§ 124.12) on those permits should also 
be consolidated. The final permits 
1nay be issued together. They need not 
be issued together if in the judgment 
of the Regional Administrator or 
State DirectorCs), joint processing 
\vould result in unreasonable delay in 
the issuance of one or more permits. 

<bl Whenever an existing facility or 
activity requires additional permits 
under one or more of the statutes cov
ered by these regulations, the permit
ting authority may coordinate the ex
piration date(s) of the new permit(s) 
with the expiralion date<s> of the ex
isting permit(s) so that all pennits 
expire simultaneously. Processing of 
the subsequent applications for renew
al permits may then be consolidated. 

Ccl Processing of permit applications 
under paragraph <a> or Cb) of this sec
tion may be consolidated as follows: 

( 1) The Director may consolidate 
permit processing at his or her discre· 
tion whenever a facility or activity re
quires all perrnits either from EPA or 
from an approved State. 
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t2) 1'he Rl:~ional ArJn1inist.rnlor and 
the State Din~ctor(sl may agrl'e to 
con~;ulidal.t-' draft pennils wlu~never a 
facility or activity r<'quires pern1its 
rro1n both EPA and an approved 
St.ate. 

(3) Pern1it applicants 111ay rccom
tnend whether or not t.ht~ processing of 
their applications should be consoli
dated. 

Cd) Whenever pennit processing is 
consolidated and the Reg-ional Admin
istrator invokes the "initial licensing" 
provisions of Subpart F for an 
NPDES, RCRA. or UIC permit, any 
permitCs} with which that NPDES. 
RCRA or UIC pcrn1it was consolidated 
shall likewise be processed under Sub
part F. 

Ce) Except with the written consent 
of the permit applicant, the Regional 
Administrator shall not consolidate 
processing a PSD permit with any 
other permit under paragraphs (a) or 
Cb) of this section or process a PSD 
permit under Subpart F as provided in 
paragraph (d) of this section when to 
do so would delay issuance of the PSD 
permit more than one year from the 
effective date of the application under 
§ 124.3({). 

§ 124.5 1"1odification, revocation and reis
suance, or tennination of permits. 

<al (Applicable to Slate programs, see 
§§ 123.25 <NPDES>. 145.11 WIC), 
233.26 (404), and 271.14 <RCRA)). Per
mits (other than PSD permits) may be 
modified, revoked and reissued, or ter
minated either at the request of any 
interested person (Including the per
mittee) or upon the Director's initia
tive. However, permits may only be 
modified, revoked and reissued, or ter
minated for the reasons specified in 
I§ 122.62 or 122.64 <NPDESJ, 144.39 or 
144.40 <UICl, 233.14 or 233.15 C404), 
and 270.41 or 270.43 <RCRA). All re
quests shall be in writing and shall 
contain facts or reasons supporting 
the request. 

Cb) If the Director decides the re* 
Quest is not justified, he or she shall 
send the requester a brief written re
sponse giving a reason for the decision. 
Denials of requests for modification, 
revocation and reissuance, or terli1ina* 
Uon are not subject to public notice, 
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1·u1n1nent, (ff lu·arings. l)Pnials by thl' 
Regional Achninistra.tor nlay be infur· 
nially apµt·a.if'd to tile Ad1ninistrator 
by a letl,l'r briefly setting forth the rel
P\'ant facts. The Administrator n1ay 
dirl'ct the l{Pgional Adn1ioislrator to 
begin 1nodification, revocation and 
reissuance, or tcrn1ination proceedings 
under paragraph Cc) of this section. 
'f'he appeal shall be considered denied 
if the Adininistrator takes no action 
on the letter within 60 days after re
ceiving it. This informal appeal is. 
under 5 U.S.C. 704, a prerequisite to 
seeking judicial review of EPA action 
in denying a request for modification, 
revocation and reissuance, or termina
tion. 

Cc) (Applicable to Slate progranis, see 
§§ 123.25 (NPDES), 145.11 WIC), 
233.26 (404), and 271.14 <RCRA>>. Cl> 
If the Director tentatively decides to 
1nodify or revoke and reissue a permit 
under §§ 122.62 (NPDES), 144.39 
CUIC), 233.14 (404), or 270.41 <RCRA>, 
he or she shall prepare a draft permit 
under § 124.6 incorporating the pro~ 
posed changes. The Director may re
quest additional information and, in 
the case of a modified pennit, may re
quire the submission of an updated ap
plication. In the case of revoked and 
reissued permits, the Director shall re
quire the subn1ission of a new applica
tion. 

(2) In a permit modification under 
this section, only those conditions to 
be modified shall be reopened v:hen a 
new draft permit is prepared. All other 
aspects of the existing permit shall 
remain In effect for the duration of 
the unmodified permit. When a permit 
is revoked and reissued under this sec
tion, the entire pern1it is reopened just 
as if the permit had expired and was 
being reissued. During any revocation 
and relssuance proceeding the permit
tee shall comply with all conditions of 
the existing pennlt until a new final 
permit is reissued. 

C3) "Minor modifications" as defined 
in !§ 122.63 (NPDES>, 144.41 <UIC>, 
233.16 <404), and 270.42 <RCRA> are 
not subject to the requirements of thiH 
section. 

Cd) (Applicable lo Stale progranis, 
see §§ 123.25 <NPDES>, 145.11 < UIC), 
233.26 (404), and 271.14 (RCRA». If 
the Director tentatively decides to ter-

ininatp a Pl'nnit uudi'r §§ 122.64 
lNPDES), 1·14.40 llHC>, 233.15 <404), 
•>r 270.43 l HCH.A ), he or silt~ shall issue 
a not.ice of int.t:nt to tenninalt~. A 
notice of inteut to lt>nninalt' is a type 
of draft Pt'nnit which follows the 
san1e procedures as any draft. permit 
Prepared under § 124.6. In the case of 
EPA-issued pern1its. a notice of intf:nt 
to tenninate shall not be issued if the 
Regional Adrninistrator and the per
mittee agree to tern1ina.tion in the 
course of transferring pennit responsi· 
biiity to an approved Slate under 
§§ 123.24(b)(ll CNPDESl, 145.24CbH1) 
(UIC>. or 27l.B(b)(6l <RCRA>. 

(e) When EPA is the permitting au
thority, all draft permits Cincluding 
notices of intent to terminate) pre
pared under this section shall be based 
on the administrative record as de
fined in§ 124.9. 

Cfl <Applicable to Slate progra1ns, see 
§ 233.26 (404)). Any request by the per
n1ittee for modification to an existing 
404 pern1it (other than a request for a 
minor n1odification as defined in 
§ 233.16 (404)) shall be treated as a 
permit application and shall be proc
essed in accordance with all require· 
ments of § 124.3. 

(g)(l) (Reserved for PSD Modifica
tion Provisions> 

<2> PSD pern1its may be terminated 
only by rescission under § 52.21(w) or 
by auton1atic expiration under 
§ 52.2l(r). Applications for resciss!on 
shall be precessed under § 52.2l(W) 
and are not subject to this part. 

ll 124.6 Druft permits. 

(a) (Applicable lo Stale programs, see 
§§ 123.25 <NFDES), 145.11 WIC>, 
233.26 C404), and 271.14 <RCRA).) 
Once an application is con1plete, the 
Director shall tentatively decide 
whether to prepare a draft permit 
(except in the case of State section 404 
pertnits for \Vhich no draft permit ts 
required under § 233.39) or to deny the 
application. 

Cb) If the Director tentatively de
cides to deny the pennit application, 
he or she shall issue a notice of intent 
to deny. A notice of intent to deny the 
permit application is a type of draft 
permit which follows the same proce
dures as any draft permit prepared 
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under tllis :.ccttou. St·t~ § 124.t)(e). If 
the L)in•ctur'.s final dt•cision <§ 124.15) 
is that the tcnlative decision l.u tlcny 
the pcrn1il application was incorrect., 
he or she shall \1rithdraw the notice of 
intent lo deny and µroct_'ed t.o prepare 
a draft pennil under paragraph (dJ of 
this section. 

(c) <Applicable lo State progra1ns, see 
§§ 123.25 <NPDESl and 233.26 <404).) If 
the Director tentatively decides to 
issue an NPDES or 404 general permit, 
he or she shall prepare a draft general 
permit under paragraph <dl of this 
section. 

(dl <Applicable to State programs, 
see §§ 123.25 <NPDESl, 145.11 WIC), 
233.26 <404), and 271.14 <RCRA>.> If 
the Director decides to prepare a draft 
permit, he or she shalJ prepare a draft 
permit that contains the following in· 
formation: 

(1) All conditions under§ 122.41 and 
122.43 <NPDES>, 144.51 and 144.42 
cUIC, 233.7 and 233.8 <404, or 270.30 
and 270.32 CRCRA) (except for PSD 
permits))); 

(2) All compliance schedules under 
I§ 122.47 <NPDESl, 144.53 <UICl, 
233.10 (404), or 270.33 <RCRA> <except 
for PSD permits); 

(3) All monitoring requirements 
under §§ 122.48 CNPDES), 144.54 
<UICl, 233.11 <404), or 270.31 <RCRAl 
(except for PSD permits); and 

<4> For: 
(i) RCRA perrnits, standards for 

treatment, storage, and/or disposal 
and other permit conditions under 
§ 270.30; 

(ii) UIC permits, permit conditions 
under§ 144.52; 

CiiD PSD permits, permit conditions 
under 40 CFR § 52.21; 

<iv) 404 permits, permit conditions 
under§§ 233.7 and 233.8; 

<v> NPDES permits, effluent limita
tions, standards, prohibitions and con
ditions under § § 122.41 and 122.42, in
cluding when applicable any condi
tions certified by a State agency under 
§ 124.55, and all variances that are to 
be included under § 124.63. 

(e) <Applicable to State programs, see 
§§ 123.25 <NPDES), 145.11 WICl, 
233.26 C404l, and 271.14 <RCRAl.l All 
draft permits prepared by EPA under 
this section shall be accompanied by a 
statement of basis ( ~ 124.7) or fact 
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shet..'t <S 124.8), and shall bl~ based on 
tht! ad111inistrat.ive record <§ 124.9), 
publicly noticed (~ 124.10) and tnade 
available for public conunent 
(§ 124.lll. The l?egional Ad1ninistrator 
shall give notice of oµportunity for a 
public hearing<§ 124.12>. issue a. final 
decision(§ 124.15) and respond to com-
1nents <§ 124.17). For l?.CH.A, UlC or 
PSD permits, an appeal 1nay be taken 
under § 124.19 and, for NPDES per
mits, an appeal 1nay be taken under 
§ 124.74. Draft permits prepared by a 
State shall be accompanied by a fact 
sheet if required under§ 124.8. 

!;i 124.7 Statement of ha.sis. 

EPA shall prepare a statement of 
basis for every draft permit for which 
a fact sheet under § 124.8 is not pre
pared. The statement of basis shall 
briefly describe the derivation of the 
conditions of the draft permit and the 
reasons for them or, in the case of no
tices of intent to deny or terminate, 
reasons supporting the tentative deci
sion. ·The statement of basis shall be 
sent to the applicant and, on request. 
to any other person. 

§ 124.8 Fact sheet. 

<Applicable to Stale programs, see 
§§ 123.25 <NPDES), 145.11 WIC), 
233.26 (404), and 271.14 <RCRAU 

Ca) A fact sheet shall be prepared for 
every draft permit for a major HWM, 
UIC, 404, or NPDES facility or activi
ty, for every 404 and NPDES general 
permit <§§ 233.37 and 122.28), for 
every NPDES draft permit that incor
porates a variance or requires an ex
planation under § 124.56(b), and for 
every draft Permit \Vhich the Director 
finds is the subject of widespread 
public interest or raises major issues. 
The fact sheet shall briefly set forth 
the principal facts and the significant 
factual, legal, methodological and 
policy questions considered in prepar
ing the draft per1nit. The Director 
shall send this fact sheet to the appli
cant and, on request, to any other 
person. 

(b) The fact sheet shall include, 
when applicable: 

Cl) A brief description of the type of 
facility or activity which Is the subject 
of the draft permit; 
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c2·l Thi' typt' and quantity of wastes. 
fluid.s, or pollutants which arc pro
post•d to be or arc bPing treated, 
stored. dispos('d of, injected, c111ittl'd, 
or discharged. 

13) For a PSD pcrn1it, the degree of 
increment consun1ption expected to 
1·esult fro1n operation of the facility or 
activity. 

(4) A brief stnnmary of the basis for 
the draft permit conditions including 
references to applicable statutory or 
regulatory provii;ions and appropriate 
supporting references to the adminis
trative record required by § 124.9 Cfor 
EPA-issued permits); 

<5> Reasons why any requested var
iances or alternatives to required 
standards do or do not appear justi
fied; 

(6) A description of the procedures 
for reaching a final decision on the 
draft permit including: 

(i) The beginning and ending dates 
of the comment period under § 124.10 
and the address where comments will 
be received; 

(ii) Procedures for requesting a hear
ing and the nature of that hearing; 
and 

Ciiil Any other procedures by which 
the public may participate in the final 
decision. 

C7} Name and telephone number of a 
person to contact for additional infor
mation. 

(8) For NPDES permits, provisions 
satisfying the requirements of 
§ 124.56. 

§ 124.9 Administrative record for draft 
permitl!I when EPA is the permitting 
authority. 

Ca) The provisions of a draft permit 
prepared by EPA under § 124.6 shall 
be based on the administrative record 
defined in this seotlon. 

(b) For preparing a draft permit 
under § 124.6, the record shall consist 
of: 

< 1) The application, if required, and 
any supporting data furnished by the 
applicant; 

(2) The draft permit or notice of 
intent to deny the applicaLion or to 
terminate the permit; 

<3> The statement of basis (§ 124.7> 
or fact sheet(§ 124.8>; 

< 4 J All doc-unH'nts C"ih'd in UH' st at.C'
ment of basis or fact .slH'<'t: and 

t5) Other doeurnents containt'd in 
the :;upporting- file for the draft 
pf'nnit. 

<6l l"or NPflES new sour<"t' draft per
mits only, any environmental asscss-
1nent, environn1ental impact statc
n1ent <EISJ. fil1dlng of no significant 
itnpact, or environmental inforn1a.tion 
document and any supple1nent to an 
EIS that n1ay have been prepared. 
NPDES pennits other than permit-s to 
new sources a.s well as all RCRA. UIC 
and PSD permits are not subject to 
the environ1nental impact statement 
provisions of section 102C2)(C) of the 
National Environmental Policy Act, 42 
u.s.c. 4321. 

(c) Material readily available at the 
issuing Regional Office or published 
n1aterial that is generally available, 
and that is included in the adn1inistra
tive record under paragraphs Cb) and 
(c) of this section, need not be phys
ically included with the rest of the 
record as long as it is specifically re
ferred to in the statement of basis or 
the fact sheet. 

Cd) This section applies to all draft 
permits when public notice was given 
after the effective date of these regu
lations. 

§ 124.10 Public notice of permit actions 
and public comment period. 

(a) Scope. (1) The Director shall give 
public notice that the following ac
tions have occun·ed: 

(i) A permit application has been 
tentatively denied under § 124.6(b); 

(ii) (Applicable to State programs, 
see §§ 123.25 <NPDES), 145.11 ( U!Cl, 
233.26 (404), and 271.14 <RCRA)). A 
draft permit has been prepared under 
§ 124.6(d); 

<HD (Applicable to State programs, 
see §§ 123.25 <NPDES), 145.11 ( UIC), 
233.26 (404) and 271-14 <RCRA}). A 
hearing has been scheduled under 
§ 124.12, Subpart E, or Subpart F; 

Civ) An appeal has been granted 
under§ 124.19{c); 

(V) <Applicable to State progra1ns, see 
§ 233.26 (404)). A State section 404 ap
plication has been received in cases 
when no draft pennit will be prepared 
<see § 233.39); or 
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<vi) An NPll1'~8 new source Ut•tcrnli· 
nation has hPcn 1nadt~ under § 122.29. 

c2> No public noti('C is required when 
a request ror pern1it n1odification, rev· 
ocation and rcbsuancc. or tern1ination 
is denied under § 124.5<bl. Written 
notice of that denial shall be given to 
the requester and to the pern1ittee. 

(3) Public nol'ices may describe more 
than one permit or permit actions. 

Cb) Ti1ning <applicable to State pro· 
g1·auis, see §§ 123.25 CNPDES), 145.11 
C UIC), 233.26 <404, and 271.14 
<RCRA)). Cl) Public notice of the prep. 
aration of a draft permit <including a 
notice of intent to deny a permit appli~ 
cation) required under paragraph <a) 
of this section shall allow at least 3-0 
days for public con1ment. For RCRA 
permits only, public notice shall allow 
at least 45 days for public comment. 
For EPA·issued permits, if the Region· 
al Administrator determines under 40 
CFR Part 6, Subpart F that an Envi· 
ronmental Impact Statement <EIS> 
shall be prepared for an NPDES new 
source, public notice of the draft 
permit shall not be given until after a 
draft EIS ls issued. 

(2) Public notice of a public hearing 
shall be given at least 30 days before 
the hearing. <Public notice of the 
hearing may be given at the same thne 
as public notice of the draft permit 
and the two notices may be combined.) 

<c> Methods <applicable to State pro· 
grams, see §§ 123.25 <NPDES>, 145.11 
<UJC), 233.26 (404), and 271.14 
<RCRA)). Public notice of activities de
scribed in paragraph (a)(l) of this sec
tion shall be given by the following 
methods: 

C 1) By mailing a copy of a notice to 
the following persons <any person oth· 
erwise entitled to receive notice under 
this paragraph may waive his or her 
rights to receive notice for any classes 
and categories of permits); 

<il The applicant <except for NPDES 
and 404 general permits when there is 
no applicant 1; 

<ii> Any other agency which the Di· 
rector knows has issued or is required 
to issue a RCRA, UIC, PSD, NPDES 
or 404 permit for the same facility or 
activity <including EPA when the 
draft permit is prepared by the State>; 

<Iii> Federal and State agencies with 
jurisdiction over fish, shellfish, and 
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wildlife resources and over coastal 
zone 1nanagen1ent plans, the Advisory 
CounciJ on Jlistoric Preservation, 
State Historic Preservation Officers, 
and other appropriate governn1ent au. 
thoritie::;, including any affected 
States: 

<iv) For NPDES and 404 permits 
only, any State agency responsible for 
plan development under CWA section 
208(b)(2), 208(b)(4) or 303(e) and the 
U.S. Army Corps of Engineers, the 
U.S. Fish and Wildlife Service and the 
National Marine Fisheries Service; 

<v> For NPDES permits only, any 
user identified in the permit applica
tion of a privately owned treatment 
\\'orks; 

<vi) For 404 permits only. any rea
sonably ascertainable owner of proper
ty adjacent to the regulated facility or 
activity and the Regional Director of 
the Federal Aviation Administration if 
the discharge involves the construc
tion of structures which may affect 
aircraft operations or for purposes as
sociated with seaplane operations; 

Cvii) For PSD permits only, affected 
State and local air pollution control 
agencies, the chief executives of the 
city and county where the major sta
tionary source or major modification 
would be located, any comprehensive 
regional land use planning agency and 
any State, Federal Land Manager, or 
Indian Governing Body whose lands 
may be affected by e1nissions from the 
regulated activity; 

<viii) Persons on a mailing list devel
oped by: 

<A> Including those who request in 
writing to be on the list; 

<Bl Soliciting persons for "area lists" 
from participants in past permit pro
ceedings in that area; and 

(C) Notifying the public of the op
portunity to be put on the mailing list 
through periodic publication in the 
public press and in such publications 
as Regional and State funded newslet· 
ters, environmental bulletins, or State 
law journals. <The Director may 
update the mailing list from time to 
time by requesting written indication 
of continued interest from those 
listed. The Director may delete from 
the list the nan1e of any person who 
fails to respond to such a request.) 
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<ixHA> 'I'o a11y unit of locnl govern· 
nu•nt having jurisdiction over the area 
where the facility is proposed to be lo~ 
cated; and CB) To each State agency 
having any authority under State law 
with respect to the construction or OP· 
eration or such facility. 

(2)(i) For 1najor pern1its and NPDES 
and 404 general permits, publication 
of a notice in a daily or weekly news· 
paper within the area affected by the 
facility or activity; and for EPA-issued 
NPDES general pennits, in the FEDER· 
AL REGISTER; 

Non:: The Director is encouraged to pro· 
vide u; much not.ice as possible of the 
NPDES of 404 draft general pern1it to the 
facilities or activities to be covered by the 
general permit. 

(ii) for all RCRA permits, publica
tion of a notice in a daily or weekly 
major local newspaper of general cir
culation and broadcast over local radio 
stations. 

(3) When the program is being ad
ministered by an approved State, in a 
manner constituting legal notice to 
the public under State law; and 

<4> Any other method reasonably 
calculated to give actual notice of the 
action in question to the persons po
tentially affected by it, including press 
re1eases or any other forum or 
medium to elicit public participation. 

Cd> Contents (applicable to State pro
grams, see §§ 123.25 <NP DES), 145.11 
CUIC>, 233.26 <404l, and 271.14 
<RCRA)). (1) All public notices. All 
public notices issued under this Part 
shall contain the following minimum 
information: 

(i) Name and address of the office 
processing the permit action for which 
notice is being given; 

(Ji) Name and address of the pennit
tee or permit applicant and, if differ
ent, of the facility or activity regulat
ed by the permit, except in the case of 
NPDES and 404 draft general permits 
under§§ 122.28 and 233.37; 

(iii) a brief description of the busi
ness conducted at the facility or activi· 
ty described in the permit application 
or the draft permit, for NPDES or 404 
general permits when there is no ap· 
plication. 

(ivl Name, address and telephone 
number of a person from whom inter· 
ested persons may obtain further in· 

fonnalion, includini! eopit's of the 
draft pcnnit or draft !.(l'll(•ral pr·nnit, 
as t\H' cast' rnay be, statC'llH'nt of basis 
or fact shf'f't, and the application; and 

<vl A brief description of the com· 
lllf'nt procedures required by§§ 124.11 
and 124.12 and the tin1e and place of 
any hearing that will be held, includ
ing a statement of procedures to re· 
quest a hearing cunless a hearing has 
already been scheduled) and other 
procedure::; by which the public may 
participate in the final permit deci· 
sion. 

(vi) For EPA·issued permits. the lo
cation of the administrative record re
quired by § 124.9, the times at which 
the record will be open for public in
spection, and a statement that all data 
submitted by the applicant is available 
as part of the administrative record. 

(viil For NPDES permits only, a gen
eral description of the location of each 
existing or proposed discharge point 
and the name of the receiving water. 
For draft general permits, this re
quirement will be satisfied by a map or 
description of the permit area. For 
EPA·issued NPDES permits only, if 
the discharge is from a new source, a 
statement as to whether an environ
mental impact statement will be or 
has been prepared. 

<viii) For 404 permits only, 
<A> The purpose of the proposed ac· 

tivity <including, in the case of fill ma
terial, activities intended to be con· 
ducted on the fill), a description of the 
type, composition, and quantity of ma
terials to be discharged and means of 
conveyance; and any proposed condi
tions and limitations on the discharge; 

<Bl The name and water quality 
standards classification, lf applicable, 
of the receiving waters into which the 
discharge is proposed, and a general 
discription of the site of each proposed 
discharge and the portions of the site 
and the discharges which are within 
State regulated waters; 

<C> A description of the anticipated 
environmental effects of activities con
ducted under the permit; 

<D> References to applicable statuto
ry or regulatory authority; and 

<E> Any other available information 
which may assist the public 111 evaluat
ing the likely impact of the proposed 

131 



§ 124.11 

:h·ti\'ily Ul)Oll tilt' iHll"~fil.y Of \ht• J'{'

Ct•ivilll~ \\'al l'r. 
(iXJ Any additional infonnatiun ('Oil· 

sidt'rcd IH'Cl~ssary or proper. 
<2l Pulllic notices for hearings. Ju 

addition lo tll.e geucral public notice 
described in paragraph <dHll of this 
section. the public notice of a hearing 
under § 124.12, Subpart E, or Subpart 
F' shall contain the following inforn1a
lion: 

<il Reference to the date of previous 
public notices relating to the permit; 

(ii) Date. time, and place of the 
hearing; 

<iiil A brief description of the nature 
and purpose of the hearing, including 
the applicable rules and procedures; 
and 

<ivl For 404 pennits only, a summary 
of major issues raised to date during 
the public comment period. · 

<e> <Applicable to State programs, see 
§§ 123.25 <NPDES), 145.11 < UIC>. 
233.26 <404), and 271.14 <RCRA». In 
addition to Lhe general public notice 
described in paragraph (dl(l) of this 
section, an persons identified in para
graphs (C}(l) <il. <ii), (iii), and <iv) of 
this section shall be mailed a copy of 
the fact sheet or statement of basis 
(for EPA-issued permits), the permit 
application (if any) and the draft 
permit <if any). 

[48 FR 14264, Apr. 1, 1983; 48 FR 30115, 
June 30, 19831 

§ 124.11 Public comments and requests for 
public hearings. 

<Applicable to State programs, see 
§§ 123.25 <NPDES), 145.11 < UJC), 
233.26 C404), and 271.14 <J~CRA).) 

During the public comment period 
provided under§ 124.10, any interested 
person n1ay submit written comments 
on the draft permit or the permit ap
plication for 404 permits when no 
draft permit is required <see § 233.39) 
and may request a public hearing, if 
no hearing has already been sched
uled. A request for a public hearing 
shall be in writing and shal1 state the 
nature of the issues proposed to be 
raised in Lhe hearing. AU comments 
shall be considered in making the final 
decision and shall be answ·ered as pro
vided in§ 124.17. 
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~ 1:!1.1~ l'uhlic ht'arin~s. 

(al cApplicable to Stale prugra1ns, see 
§§ 123.25 (NPDE.'S), 145.11 <l!ICl, 
23.1.26 <·JO.JI, anil 271.14 (RCRAl.) (1) 
1.'hl~ [)irector shall hold a public hear
ing whenever he or she finds, on the 
basis of requests, a significant degree 
of public interest in a draft pern1it(s}; 

< 2) The Director may also hold a 
public hearing at his or her discretion, 
whenever for instance, such a hearing 
might clarify one or more issues in
volved in the permit decision: 

C3l For RCRA permits only, <D the 
Director shall hold a public hearing 
whenever he or she receives written 
notice of opposition to a draft permit 
and a request for a hearing within 45 
days of public notice under 
§ 124.lO(b)(l); (ii) whenever possible 
the Director shall schedule a hearing 
under this section at a location con
venient to the nearest population 
center to the proposed facility; 

<4) Public notice of the hearing shall 
be given as specified in § 124.10. 

(b) Whenever a public hearing will 
be held and EPA is the permitting 
authoriy, the Regional Administrator 
shall designate a Presiding Officer for 
the hearing who shall be responsible 
for its scheduling and orderly conduct. 

(c) Any person may submit oral or 
written statements and data concern
ing the draft permit. Reasonable 
limits may be set upon the time al· 
lowed for oral statements, and the 
submission of statements in writing 
may be required. The public comment 
period under § 124.10 shall automati
cally be extended to the close of any 
public hearing under this section. The 
hearing officer may also extend the 
con1ment period by so stating at the 
hearing. 

<d> A tape recording or written tran
script of the hearing shall be made 
available to the public. 

(e)(l) At his or her discretion, the 
Regional Administrator may specify 
that RCRA or UIC permits be proc
essed under the procedures in Subpart 
F. 

(2) For initial RCRA permits for ex
isting HWM facilities, the Regionai 
Adn1inistrator shall have the discre
Uon to provide a hearing under the 
procedures in Subpart F. The permit 
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applicant 1n:i.;v rt'QlH'sl such a hearing 
pur.:;uant to § 124.114 no ont> or n1on• 
issues. if thP uµplicant e-xplains in his 
request why ht• or she believes t ho;;e 
issues: <D Are gcnuine issues to 1nat('ri· 
al fact; and (iil det.enuine the outconH' 
of one or n1ore conte;;ted pennit condi
tions identified as such in the appli
cant's rpquest, that would require ex
tensive changes to the facility {'·con
tested 1najor penuit conditions"). If 
the Regional Adn1inistrator decides to 
deny the request, he or she shall send 
to the applicant a brief written state
ment of his or her reasons for conclud
ing that no such determinative issues 
have been presented for resolution in 
such a hearing. 

[48 FR 14264. Apr. l, 1983, as an.tended at 49 
FR 17718, Apr. 24, 1984) 

EFFECTIVE DATE NOTE: At 49 FR 17718, 
Apr. 24, 1984, paragraph (e) of § 124.12 was 
revised, effective October 24, 1984. For the 
convenience of the user, the superseded text 
appears as follows. 

§ 124.12 Public hearings. 

• 
Ce) At his or her d.Jscretion, the Regional 

Administrator may specify that RCRA and 
UIC permits be processed under the proce· 
dures in Subpart F. 

§ 124.13 Obligation to raise issues and 
provide information during the public 
comment pedod. 

All persons, including applicants, 
who believe any condition of a draft 
permit is inappropriate or that the Di
rector's tentative decision to deny an 
application, terminate a permit, or 
prepare a draft permit is inappropri
ate, must raise all reasonably ascer
tainable issues and submit all reason
ably available a.rguments and factual 
grounds supporting their position, in
cluding all supporting material. by the 
close of the public comment period 
<lncluding any public hearing) under 
§ 124~10. All supporting materials shall 
be included in full and may not be in
corporated by reference, unless they 
are already part of the administrative 
record in the same proceeding, or con
sist of State or Fedei"al statutes and 
regulations, EPA documents of gener
al applicability, or other generally 
available reference materials. Com-

1nentf'rs sllall 1nake supporting 1na1eri· 
al not already included in lhe adn1inis
trn.Liv1• record availablt· to EPA as di
rected by thf' Regional Adn1inistrator. 
(A cornmcnt p('riod longer than 30 
days will often he necP.ssary in compli
cated proCl'Pdings to give com1nenters 
a reasonable opportunity to comply 
with the requirements of this section. 
Co1nn1enters may request longer com
ment periods and they should be 
freely established under § 124.10 to 
the extent they appear necessary.) 

§ 124.1·1 Reopening of the public comment 
period. 

(a) If any data information or argu
ments submitted during the public 
comment period, including informa
tion or arguments required under 
§ 124.13, appear to raise substantial 
new questions concerning a permit, 
the Regional Administrator may take 
one or more of the following actions: 

( 1) Prepare a new draft permit, ap
propriately modified, under § 124.6; 

(2) Prepare a revised statement of 
basis under§ 124.7, a fact sheet or re
vised fact sheet under § 124.8 and 
reopen the comment period under 
§ 124.14; or 

<3) Reopen or extend the comment 
period under § 124.10 to give interest
ed persons an opportunity to comment 
on the infvrmation or arguments sub
mitted. 

(bl Comments filed during the re
opened comment period shall be limit
ed to the substantial new questions 
that caused its reopening. The public 
notice under § 124.10 shall define the 
scope of the reopening. 

(c) For RCRA, UIC, or NPDES per
mits, the Regional Administrator may 
also, in the circumstances described 
above, elect to hold further proceed· 
ings unc.ler Subpart F. This decision 
may be combined with any of the ac
tions enumerated tn paragraph (a) of 
this section. 

(d) Public notice of any of the above 
actions shall be issued under § 124.10. 

§ 124.15 Issuance and effective date of 
permit. 

Ca) After the close of the public com
ment period under § 124.10 on a draft 
permit, the ·Regional Administrator 
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shall iss11t· a final j)l'nnil dt•l:i.sion. 'I'he 
Ht~gional Ad1ni11i.slralor shall nolify 
the applk<Ull and each pc1·son who 
has suLHnit led v.:rilll'H con1ntt•nts or re
quested notice of the final pcnnit deci
sion. '!'his not.ice shall include refer
ence to Lhc p1·ocedures for appealing a 
decision on a RCRA, UIC. or PSD 
pennit or for conlesting a decision on 
an NPDES pennit or a decision to ter
tninate a RCRA perrnit. For the pur
poses of this S(~ction, a final permit de
cision rneans a final decision to issue, 
deny, tnodify, revoke and reissue, or 
terminate a pennit. 

Cbl A final permit decision shall 
become effective 30 days after the 
service of notice of the decision under 
paragraph <a> of this section, unless: 

Cl> A later effective date is specified 
in the decision; or 

C2> Review is requested under 
§ 124.19 <RCRA, UIC, and PSD per
mits) or an evidentiary hearing is re
quested under§ 124.74 CNPOES permit 
and RCRA permit terminations); or 

C3l No comments requested a change 
in the draft permit, in which case the 
permit shall become effective immedi~ 
ately upon issuance. 

§ 12·1.16 Stays of contested permit condi
tions. 

(a) Stays. <1) If a request for review 
of a RCRA or UIC permit under 
i 124.19 or an NPDES permit under 
§ 124.74 or § 124.114 is granted or if 
conditions of a RCRA or UIC permit 
are consolidated for reconsideration in 
an evidentiary hearing on an NPDES 
permit under §§ 124.74, 124.82 or 
124.114, the effect of the contested 
permit conditions shall be stayed and 
shall not be subject to judicial revie\v 
pending final agency action. <No stay 
of a PSD permit is available under this 
section.) If the permit involves a new 
facility or new injection well, new 
source, new discharger or a recom· 
mencing discharger, the applicant 
shall be without a permit for the pro
posed new facility, injection. well, 
source or discharger pending final 
agency action. See also § 124.60. 

(2) Uncontested conditions which 
are not serverable from those contest· 
ed shall be stayed together with the 
contested conditions. Stayed provi
sions of permits for existing facilities, 
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injection wells, and ~0111Tt·s shall be 
identifit~<l by lht· H.t'gional Adn1inistra
tor. All other provisions of the pennit 
for the existing facility. injection well, 
or source shall re1nain fully effective 
and enforceable. 

<b) Slays based on cross ejfects. Cll A· 
stay 1nay be granted based on the 
grounds that an appeal to the Admin
istrator under § 124.19 of one permit 
may result in changes to another EPA
issued permit only when each of the 
permits involved has been appealed to 
the Administrator and he or she has 
accepted each appeal. 

(2) No stay of an EPA-issued RCRA, 
UIC, or NPDES permit shall be grant
ed based on the staying of any State~ 
issued permit except at the discretion 
of the Regional Administrator and 
only upon written request from the 
State Director. 

Cc) Any facility or activity holding 
an existing permit must: 

( 1) Comply with the conditions of 
that permit during any modification 
or revocation and reissuance proceed
ing under § 124.5; and 

(2) To the extent conditions of any 
new permit are stayed under this sec
tion, comply with the conditions of 
the existing permit which correspond 
to the stayed conditions, unless com
pliance with the existing conditions 
would be technologically incompatible 
with compliance with other conditions 
of the new permit which have not 
been stayed. 

§ 124.17 Response to comments. 

Cal <Applicable lo State programs, see 
§§ 123.25 . <NPDESJ, 145.11 <UIC>, 
233.26 <404), and 271.14 <RCRAl.) At 
the time that any final permit decision 
is issued under § 124.15, the Director 
shall issue a response to comments. 
States are only required to issue a re
sponse to comments when a final 
permit is issued. This response shall: 

<I> Specify which provisions, if any, 
of the draft permit have been changed 
in the final permit decision, and the 
reasons for the change; and 

< 2 l Briefly describe and respond to 
all significant comments on the draft 
permit or the permit application (for 
section 404 permits only) raised during 
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the puhlh: conu11t•nt tH•riod, or during 
any hea1 ing. 

(bl 1''or EPA-is.'lHed pennits, any dor·
unH~nls cited in U11~ response lo co1n
n1ent~1 shall Uc included in I he adrnin
istralive re('ord for the final pennit de
cision as defined in § 124.18. If new 
points are raised or new material sup
plied during the public comment 
period, EPA n1ay docunlent its re
sponse to those rnatters by adding new 
materials to the administrative record. 

Ccl <Applicable lo Slate programs, see 
§§ 123.25 (NPDES), 145.11 ( U/CJ, 
233.26 C404l, and 271.14 <RCRA).) The 
response to comments shall be avail
able to the public. 

Ii 12.i.IS Administnttive record for final 
per1nit when EPA is the permitting au
thority. 

Cal The Regional Administrator 
shall base final permit decisions under 
§ 124.15 on the administrative record 
defined in this section. 

<bl The administrative record for 
any final permit shall consist of the 
administrative record for the draft 
permit and: 

( 1) All comments received during the 
public comment period provided under 
§ 124.10 (including any extension or 
reopening under§ 124.14); 

<2> The tape or transcript of any 
hearingCs) held under§ 124.12; 

(3) Any written materials submitted 
at such a hearing; · 

(4) The response to comments re
quired by § 124.17 and any new materi· 
al placed in the record under that sec
tion; 

(5) For NPDES new source permits 
only, final environmental impact 
statement and any supplen1ent to the 
final EIS; 

(6) Other documents contained in 
the supporting file for the permit; and 

<7l The final permit. 
Cc) The additional documents re

quired under paragraph Cbl of this sec
tion should be ndded to the record as 
soon as possible after their receipt or 
publication by the Agency. The record 
shall be complete on the date the final' 
permit is issued. 

CdJ This section applies to all final 
RCRA, UIC, PSD, and NPDES per
mits when the draft pern1it was sub
ject to the administrative record re-

quin·nH·nts ot" § 124.9 and t.o all 
NPf)ES pt>rrnits whr>n the.draft permil 
was included in a public not.ice after 
October 12, 1979. 

Cel Material readily available at the 
issuing Regional Office, or published 
materials \\'hich are generally avail
able and which are included in the ad
ministrative record under the stand· 
ards of this section or of§ 124.17 <"Re
sponse to co1nments"l, need not be 
physically included in the same file as 
the rest of the record as long as it is 
specifically referred to in the state
ment of basis or fact sheet or in the 
response to com1nents. 

§ 1.2.t.19 Appeal of RCRA, UIC, and PSD 
perntits. 

Ca) Within 30 days after a RCRA, 
UIC, or PSD final permit decision has 
been issued under § 124.15, any person 
who filed comments on that draft 
permit or participated in the public 
hearing may petition the Administra· 
tor to review any condition of the 
permit decision. Any person who failed 
to file conunents or failed to particl· 
pate in the public hearing on the draft 
permit may petition for administrative 
review only to the extent of the 
changes from the draft to the final 
permit decision. The 30-day period 
within which a person may request 
review under this section begins with 
the service of notice of the Regional 
Adn1inistrator··s action unless a later 
date is specified in that notice. The pe
tition shall include a statement of the 
reasons supporting that review, includ
ing a demonstration that any issues 
being raised \Vere raised during the 
public comment period <including any 
public hearing) to the extent required 
by these regulations and when appro
priate, a showing that the condition in 
question is based on: 

< 1) A finding of fact or conclusion of 
lav1 which ls clearly erroneous, or 

<2> An exercise of discretion or an 
ilnportant policy consideration which 
the Administrator should, ln his or her 
discretion, review. 

< b) The Administrator may also 
decide on his or her Initiative to 
review any condition of any RCRA, 
UIC, or PSD permit issued under this 
part. The Adlninistrator must act 
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under this paragraph within 30 days 
of the service date of notice of the Re
gional Administrator's action. 

(C) Within a reasonable tin1e follow
ing the filing of the petition for 
review, the Adn1inistrator shall issue 
an order either granting or denying 
the petition for review. To ihe extent 
revie\v is denied, -the conditions of the 
final permit decision become final 
agency action. Public notice of any 
grant of review by the Administrator 
under paragraph Ca) or (b) of this sec
tion shall be given as provided in 
§ 124.10. Public notice shall set forth a 
briefing schedule for the appeal and 
shall state that any interested person 
may file an amicus brief. Notice of 
denial of review shall be sent only to 
the personcs> requesting review. 

Cd) The Administrator may defer 
consideration of an appeal of a RCRA 
or me permit under this section until 
the completion of formal proceedings 
under Subpart E or F relating to an 
NPDES permit issued to the same fa· 
cility or activity upon concluding that: 

(1) The NPDES permit is likely to 
raise issues relevant to a decision of 
the RCRA or Ute appeals; 

<2> The N:PDES permit is likely to be 
appealed; and 

<3> Either: (t) The interests of both 
the facility or activity and the public 
are not likely to be materially adverse· 
ly affected by the deferral; or 

Clll Any adverse effect is outweighed 
by the benefits likely to result from a 
consolidated decision on appeal. 

Ce) A petition to the Administrator 
under paragraph (a) of this section is, 
under 5 U.S.C. 704, a prerequisite to 
the seeking of judicial review of the 
final agency action. 

(f)(l) For purposes of judicial review 
under the appropriate Act, final 
agency action occurs when a final 
RCRA, Ute, or PSD permit is issued 
or denied by EPA and agency review 
procedures are exhausted. A final 
permit decision shall be issued by the 
Regional Administrator: (1) When the 
Administrator issues notice to the par
ties that review has been denied; OD 
when the Adn1inistrator issues a deci
sion on the merits of the appeal and 
the decision does not include a remand 
of the proceedings; or (iiil upon the 
co1nplction of ren1and proceedings if 
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the proceedings are remanded, unless 
the Administrator's reinand order spe
cifically provides that appeal of the 
remand decision will be required to ex
haust administrative remedies. 

<2> Notice of any final agency action 
regarding a PSD permit shall prompt
ly be published in the FEDERAL REGIS
TER. 

§ 12.J..20 Computation of time. 

(a) Any time period scheduled to 
begin on the occurrence of an act or 
event shall begin on the day after the 
act or event. 

(b) Any time period scheduled to 
begin before the occurrence of an act 
or event shall be computed so that the 
period ends on the day before the act 
or event. 

Cc> If the final day of any time 
period falls on a weekend or legal holi· 
day, the time period shall be extended 
to the next working day. 

Cd) Whenever a party or interested 
person has the right or is required to 
act within a prescribed period after 
the service of notice or other paper 
upon him or her by mail, 3 days shall 
be added to the prescribed time. 

§ 124.21 Effective date of Part 124. 

(a) Except for paragraph (bl and (CJ 
of this section, Part 124 will become 
effective July 18, 1980. Because this 
effective date will precede the process
ing of any RCRA or UIC permits, Part 
124 wi11 apply in its entirety to all 
RCRA and UIC permits. 

Cb> All provisions of Part 124 per. 
taining to the RCRA program will 
become effective on November 19, 
1980. 

<c) All provisions of Part 124 pertain
ing to the UIC program will become 
effective July 18, 1960, but shall not be 
implemented until the effective date 
of 40 CFR Part 146. 

(d) This part does not significantly 
change the way in which NPDES per
mits are processed. Since October 12, 
1979, NPDES permits have been the 
subject Lo almost identical require
ments in the revised NPDES regula
tions which were pro1nulgated on Junt! 
7, 1979. See 44 FR 32948. To the 
extent this pnrl changes the revised 
NPDES p1._·rn1il rcgulalions, those 
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changes will take effect. as to all 
pennil proceedings in progress on July 
3. 1980. 

<el This part also does not signifi
cantly change the way in which PSD 
perntits are processed. For the most 
part. these regulations will also apply 
to PSD proceedings in progress on 
July 18, 1980. However, because it 
would be disruptive to reqnire retroac
tively a formal administrative record 
for PSD permits issued without one, 
§ § 124.9 and 124.18 will apply to PSD 
permits for which draft permits were 
prepared after the effective date of 
these regulations. 

Subpart B-Spec:ific Procedures Appli
cable to RCRA Pefmits-[Reserved] 

Subpart C-Specific Procedures 
Applicable to PSD Permits 

§ 12·1.41 Definitions applicable to PSD 
pennils. 

Whenever PSD permits are proc
essed under this part, the following 
terms shall have the following mean
ings: 

"Administrator," "EPA," and "Re
gional Adn1inistrator" shall have the 
n1eanings set forth in § 124.2, except 
when EPA has delegated authority to 
administer those regulations to an
other agency under the applicable sub· 
section of 40 CFR § 52.21, the term 
''EPA" shall mean the delegate agency 
and the term "Regional Administra· 
tor" shall mean the chief administra
tive officer of the delegate agency. 

"'Application" means an application 
for a PSD pennit. 

"Appropriate Act and Regulations" 
means the Clean Air Act and applica· 
ble regulations promulgated under it. 

"Approved program" n1eans a State 
hnplementation plan providing for is
suance of PSD permits which has been 
approved by EPA under the Clean Air 
Act and 40 CFR Part 51. An "approved 
State'' is one administering an .. ap~ 
proved progra1n." "St.ate Director" as 
us~d in§ 124.4 n1cans the person<s> re
sponsible for issuing PSl) pcrn1its 
under an approved progran1, or thal 
person's dp!(•gated rcpn•scntativc. 

"Construct ion" has t.he nh~:u1ing 
givt•n in 40 C1''ll 52.'..!l. 

"Director" n1eans the H.egional Ad
ministrator. 

•·Draft pern1it'' shall have the ntean
ing set forth in § 121.2. 

"Facility or activity" means a 
.. major PSD stationary source" or 
"major P.SD inodification." 

"Federal Land Manager" has the 
meaning given in 40 CFR 52.2L 

"Indian Governing Body" has the 
meaning given in 40 CFR 52.21. 

"Major PSD modification" ineans a 
"major modification" as defined in 40 
CFR 52.21. 

"Major PSD stationary source" 
means a "major stationary source" as 
defined in 40 CFR 52.2l(b)(l). 

"Owner or operator" means the 
owner or operator of any facility or ac
tivity subject to regulation under 40 
CFR 52.21 or by an approved State. 

"Permit" or "PSD pern1it" means a 
permit issued under 40 CPR 52.21 or 
by an approved State. 

.. Person" includes an individual, cor· 
poration, partnership, association, 
State, municipality, political subdivi
sion of a State, and any agency, de
partment, or instrumentality of the 
United States and any officer, agent or 
employee thereof. 

"Regulated activity" or .. activity 
subject to regulation" means a "major 
PSD stationary source" or "major 
PSD modification.'' 

"Site" means the land or water area 
upon which a ''major PSD stationary 
source" or "major PSD modification" 
is physically located or conducted, in· 
eluding but not limited to adjacent 
land used for utiUty systen1s; as repair, 
storage, shipping or processing areas; 
or otherwise in connection with the 
"major PSD stationary source" or 
"major PSD inodification." 

.. Stale" means a State, the District 
of Columbia. the Con1monwealth of 
Puerto Rico, the Virgin Islands, 
Guam, and A1nerican Samoa and in
cludes the Common\vealth of the 
Norlhern Mariana Islands. 

1:i 12.1 . .-12 Additional p1·occdureH for PSD 
pern1it11 affecting t'luss I arcn!I. 

(a) 'I'he Regional Administrator 
shall provide notice of any pennit ap· 
plkat.ion for a propo:-;1•d 1naJor PSD 
stalionary source or 1najor PSD 1nodi-
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Title 40 of the Code of Federal 
Regulations Part 262 is amended aS 
follows: 

PART 262-STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE 

1. The authority citation for Part 262 
reads as follows: 

Authority: Secs. 1006. 2002, 3002, 3003, J004 
and 3005 of the Solid \Vasta Disposal Act, aa 
amended by the Resource Conservation and 
Rec.overy Act of 1976, as amended, (RCRA). 
42 u.s.c. 6905, 8912. 692.2, 69Z3. 6924. 6925. 

2. In § 262.34, paragraph [c) is added 
to read as follows; 

§ :Z62.34 Accumulation Ume. 

(cJ(l] Age rater may accumulate as 
much as 55 gallons of hazardous waste 
or one quart of acutely hazardous waste 
lisfed in§ 261.33(e] in containers at or 
near any point of generation where 
wastes initially accumulate, which is 
under the control of the operator of the 
process· generating the waste, without a 
permit or interim status and without 
complying with paragraph (a) of this 
section provided he: 

[i) Complies with§§ 265.171. 265.172. 
and Z05.173(a) of this chapter: and 

(ii) Marks his containers either with 
the words "Hazardous Waste" or w.ith 
other words that identify the contents of / 
the containers. 

(2) A generator who accumulates 
either hazardous waste or acutely 
hazardous waste listed in § 261.33(aj in 
excess of the amounts listed in 
paragraph [c)(1) of this section at or 
near any point of generation must, with 
respect ta that amount of exce~s waste, 
comply within three days with 
paragraph (a} of this section or other 
applicable provisions of this chapter. 
During the three day period the 
generator must continue to comply with 
paragraphs [c)[l)[i)-(ii) of this section, 
The generator must mark the container 
holding the excess accumulation of 
hazardous waste with the date the 
excess amount began accumulating. 

{FR Doc. 84-33124 Filed 12-19-64; 8:45 amj 
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APPENDIX 8.-0EFINITION OF A SOLID WASTE DAMAGE INCIOENTS-AOD\TIONS LIST-Continued 

Oam'!ga Incident 

13. The NL lndUstnes site (Salem County, New Jersey) r&CO'AHV reed Imm spent automotive tatt'9!ies and sep<:1rates the pJastk: from the rubber casings. As a 1' NatiOna/ F'riofllies Ust Jl.1..-g. 
resun of ifTll)l'Op@I' storage_ ol biitt- Qfl lhe site and omer f!K:IQl'I !'l!!iiltl"'J to !her proce~ ;iroufld. -tar. $l.111ace walet', aod SQ.ls are el(lensrvely 1983. 
contaminated with vanous t'!e!vy rrnnats. - ! 

14. Scientil. le Chemrcal f'recassmg, ;;.,c. ;Ca.'iS!.:.llcit, New Ji;rsey) l'llCOV~ ar>d recyci.ed various cllemteal mtStes. A' a reeult ol a Sla!e Order, '.tla corni:::any I Do. 
cN!MIO operatioM '" 1981;1. About 375,000 gl'!!lom o1 hilard<>UI suhstance11 are 'ilOfed en me site '" ranks, drums, ana tank trailers. So;~ life extensivf!!y 
eontamin.lled, run-off !Jorn tne Slttt ie oontMlinllll!d. mid gro:md Wliller conuim!R8,b0n 1s li~.aiy. 

15. In 1993, ttie Slate of lndill:;-:a !1100 swl ~Norman ~91", an lfldiv!dual WflO contracted .... 1th lr.mont Co1por:ition to purcl'lesiiJ'whal he was told \'l'F.:11 paint and I Natlonal f'rioffiles US1 
solVent, 1n _an .attemot to rec-;·::e \h&m to prorluce !;:;w graoo paint. When Mr. Poer was i.ma.~;e to seil or gt"/9 awliy me paint, ~a abandoned it ,:,n a ~acre field I Update. J1.1iy 198<1 
ti. owned 1n Jdson TOWN.n!i>, lnclo!ll"IL GtOtnl water ~lilm?!es indicate 1na1 the well on !Ille contams hazaflJOUlt ie'leja ol ar.senic and lead. In addition. flJnr.er l 
tGSts hlVe 1ndicalea lMI the pain! wasle nas !tlwarad te~e!s of 111.llQ and cl1ro1Tl!um and UW rna ~rtabt11ty cf the wute c;la.8$1f'8!; 11 a.iJ haz.e;1dou$. The baml!s I 
remain on Sia, IMlling c0f1terrft °""O Iha ground. 

For the reasons set uut in the 
preamble. Title 40 af the Code of Federal 
Regulations is amenC.eci as foHalvs: 

PART 26o-HAZAROOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as fallows: 

Authority: Secs. 1006. 2002(a}. 3001 through 
3007, and 3010 of the Solid Waste Disposal 
Act, as amended Cy tb.e Resource 
Conservation and Recovery Act of l!J76. as 
amended [~2 U.S.C. 6905. 6912(a}, 6921 
through 6927, and 6930]. 

2. Section .Z61.10 is amended bv 
adding new definitions for ''Boiler" and 
"Industrial Furnace" to appear 
alphabetically and by re•1ising the 
definitions of "Designated facility" and 
"Incinerator.~· 

§ 260. 10 Definitions 

"Boiler" means an enclosed device 
using controlled flame combustion and 
having the following characteristics: 

(1} (i} The unit must have physical 
provisions for recoverini;i: and exporting 
thermal energy in the form of steam. 
heated fluids. or heated gases: and 

(ii) The unit's combustion chamber 
and primary energy recovery sections{s] 
must be of integral design. To be of 
integral design. the combustion chamber 
and the primary energy recovery 
section(s} (such as waterwalls and 
superheatenJ must be physically formed 
into one manufactured or assemOled 
unit. A uuit i_n \Vhich the combustion 
chamber a:J.d the primary energy 
recovery sect:on(sJ s.re joined only by 
ducts er conr.nct1u!l.s carrying t1ue gas is 
net integraily aesigned: how~ver, 
secondarf .;nergy recovery equrpment 
(such as economizers or air preheaters) 
need not be physicaiiy formed into the 
same unit as t!';,e ~cmbn:;tion chamber 
anci the primary ~ner-.r; recovery 
section. The fciiow;r . .g units ll.re not 
preciuded from ~ein~ :=iaiiers so1eiy 
b~cause they dre ~ot of integral desi~: 
process he!:l.tLrs (units that transfer 
energy dire~ily to a process stream l, and 
fluidized bed combusiia:i uni:s: and 

(iii) l//hile in operation, the unit must 
maintain a thermal energy recovery 
efficiency of at least 60 percent. 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel: and 

(iv) The unit must export and utilize at 
least 75 percent 3f the recovered energy, 
calculated on a..-i annual basis. In this 
calculation, no credit shall be given for 
recovered heat used internally in the 
same unit. {Examples of internal use are 
the preheating of fuel or combustion air, 
and the driving of induced or forced 
draft fans or feedwater pumps); or 

(2) Tha unit is one which the Regional 
Administrator has determined, on a 
case-by-case basis. to be a boiler, after 
considering the standards in § 260.32. 

"Oesignated facility" means a· 
hazardous waste treatment, storage. or 
disposal facility which has received an 
EPA permit (or a facility with interim 
status) in accordance with the 
reouirements of Parts 270 and 124 of this 
Ch"a.pter, a permit from a State 
authorized in accordance with Part 271 
of this Chapter. or that is regulated 
under§ 261.B(c)(Z) or Subpart F of Part 
256 of this Chapter, and that has been 
designated on the manifest by the 
generator pursuant to § 26Z.20. 

"Incinerator" means any enclosed 
device using controlled flame 
combustion that neillter meets the 
criteria for·classification as a boiler nor 
ts listed as an industrial furnace. 

"Industrial furnace" mean!! any of the 
follo\ving enclosed devices o.hat are 
integral components of manufai:turing 
processes and thi::l.t u~e- controiled flame 
devices to accomplish recovery of 
mareriais or enerlS'/: 
ll) Cement kilns 
lZJ Lima kilns 
(31 . .\ggregate kilns 
(4} Phosphate kilr.s 
!_3) Coi<:e ovens 
;51 Blast furnaces 
(7) s,neiting. meiUn~ and refining 

furnaces (including 
pyrometallurgicai devtces such as 
cupoias. reverberator fu.maces. 

sintering machine, roasters. and 
foundry furnaces J 

(a) Titanium dioxide chloride process 
oxidation reactors · 

(9) Methane reforming furnaces 
(10) Pulping liquor recovery furnaces 
(11) Combustion devices used in the 

recovery of sulfur values from spent 
suifuri c acid 

(12] Such other devices as the 
Administrator may, after notice and 
comment, add to this list on the 
basis of one or more of the 
following factors: 

(i) The design and use of the device 
primarily to accorr.plish recovery of _ 
material products~ 

(ii} The use of the device to burn or 
reduce raw materials to make a material 
product; 

(iii] The use--of the device- to burn or 
reduce secondary materials as effective 
substitutes for raw materials, in 
processes using raw materials as 
principal feedstock;3: 

(iv) The use of the device to burn or 
reduce secondary materials as 
ingredients in an industrial process to 
make a material product: 

(v) The use of the device in common 
industrial practice to produce a ma1erial 
product: and 

(vi] Other factors. as appropriate. 

3. In Subpart C of Part 260. add rhe 
following § 260.30: 

§ 260.30 'lartances from classification as a 
solid wasta. 

!n accordance 'wVtth the standards ,~nd 
criteria !n § Z60.31 ilr:.d ~he proceriures in 
§ Z60.Z3. the Regional P..ciministrator 
may detennine on a case-by-case basis 
that the following recycled materials are 
not solid wastes: 

(a) ~Iaterials lli.at are accumulated 
speculatively '.vitho·.~t sufficient amounts 
being rec::~ied (d5 ::i2fined in 
§ 2S1,1fc_l{8)(B} oi ~his Chapter!: 

{b) Nia~criai8 that are reclaimed <ind 
then reused •Nit!lin t!"ie original primary 
production process in 'w-vhich t:iey 1:.vere 
generated: 
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(cJ Materials that have been reclaimed 
but must be reclaimed further before the 
materials are completely recovered. 

4. In Subpart C of Part 260, add the 
folloV1o•ing § 260.31: 

§ 260.31 Standards and criteria tor 
variances from clauiflcatlcn as a solid 
waste. 

(aJ The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are accumulated 
speculatively without sufficient amounts 
being recycled if the applicant 
demonstrates that sufficient amounts of 
the material will be recycled or 
transferred for recycling·in the following 
year. If a variance is granted, it is valid 
only for the following year, but can be 
renewed, on an annual basis, by filing a 
new application. The Regional 
Administrator's decision will be based 
on the following standards and criteria: 

{l}The manner in which the materiel 
is expected to b.e recycled, \Vhen the 
material is expected to be recycled. and 
whether this expected disposition is 
likely to occur {for example, because of 
past practice, market factors, the nature 
of the material. or contractual 
arTangements for recycling); 

(2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 percent 
of the volume accumulated al the 
beginning of the year: 

(3) The quantity of material already 
accumulated and the quantity expected 
to be generated and accumulated before 
the material is recycled; 

(4} The extent to which the material is 
handled to minimize loss: 

(5} Other relevant factors. 
{b) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that are reclaimed and then 
reused as feedstock within the original 
primary production process in which the 
materials were generated if the 
reclamation operation is en essential 
part of the production process. This 
determination will be based on the 
following criteria: 

(1) How economically viable the 
production proces_s would be if it were 
to use virgin materials, rather than 
reclaimed materials: 

(2) The prevalence of the practice on 
an industry-wide basis; 

{3) The extent to which the material is 
handled before reclamation to minimize 
loss: 

{4] The time periods between 
genera ting the material and its 
reclamation, and between reclamation 
and return to the original primary 
production process: 

{5) The location of the reclamation 
operation in relation to the production 
process: 

(6) \Vhether the reclaimed material is 
used for the purpose for which it was 
originally produced when it is returned 
to the original process. and whether it is 
returned to the process in substantially 
its original form: 

(7) Whether the person who generates 
the material also reclaims it: 

(8) Other relevant factors. 
{c) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that have been reclaimed but 
must be reclaimed further before 
recovery is completed if, after initial 
reclamation. the resulting material is 
commodity-like (even though it is not 
yet a commercial product, and has to be 
reclaimed further). This detennination 
will be based on the following factors: 

(1) The degree of processing the 
material has undergone and the degree 
of further processing that is required; 

(2)'The value of the material after it 
has been reclaimed: 

(3) The degree to which the reclaimed 
material is like an analogous raw 
material; 

(4) The extent to which an end market 
for the reclaimed material is guaranteed: 

(5) The extent to which the reclaimed 
material is handled to minimize loss: 

(6) Other relevant factors. 
5. In Subpart C of Part 260, ads the 

following § 260.32: 

§ 280.32 Variance to·be ctuallled as a 
belier. 

In accordance with the standards and 
criteria in§ 260.10 {definition of 
"boiler"), and the procedures in § 260.33, 
the Regional Administrator may 
determine on a casa.by-case basis that 
certain enclosed devices ·using 
controlled flame combustion are boilers, 
even though. they do not otherwise meet 
the definition of boiler contained in 
§ 260.10. after considering the following 
criteria: 

{a) The extent to which the·unit has 
provisions for recovering and exporting 
thermal energy in the fonn of steam. 
heated fluids, or heated gases; and 

(b) The extent to which the 
combustion chamber and energy 
recovery equipment are of integral 
design; and 

( c} The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

(d} The extent to v.·hich exparted 
energy is utilized: and 

(e] The extent to which the device is 
in common and customary use as a 
"boiler" functioning primarily to 

produce steam. heated fluids, or heated 
gases; and 

(f) Other factors. as appropriate. 
6. In Subpart C of Part 260. add the 

following § 260.33: 

§ 260.33 Procedures tor variances from 
classlflcatlon as a solid waste or to be 
ctasslfled as a boiler. 

The Regional Administrator will use 
the following procedures in evaluating 
applications for variances from 
classification as a solid waste or 
applications to classify particular 
enclosed name combustion devices as 
boilers: 

(a) The applicant must apply to the 
Regional Administrator in the region 
where the recycler is located. The 
application must address the relevant 
criteria contained in § 260.31 or § 260.32 
of this Part. · 

(b} The Regional Administrator will 
evaluate the application and Issue a 
draft notice tentatively granting or 
denying the application. Notification of 
this tentative decision will be provided 
by newspaper advertisement and radio 
broadcast in the locality where the 
recycler is located. The Regional 
Administrator will accept comment on 
the tentative decision for 30 days. and 
may also hold a public hearing upon 
request or at his discretion. The 
Regional Administrator will issue a final 
decision after receipt of comments and . 
after the hearing {if any}, and this 
decision may not be appealed to the 
Administrator. 

7. In Subpart C of Part 260. add the 
following § 260.40: 

§ 260.40 Addltlonal regulatlan or certain 
hazardous waste recycling actlvltle• on a 
e11ae-by-ca1e basis. 

(a) The Regional Administrator may 
decide on a case-by-case basis that 
persons accumulating or storing the 
recvclable materials described in 
§ 261.6(a)(2](iv) of this Chapter should 
be regulated under§ 261.6 (b) and (c) of 
this Chapter. The basis for this decision 
is that the materials are being 
accumulated or stored in a manner that 
does not protect human health and the 
environment because the materials or 
their toxic constituents have not been 
adequately contained. or because the 
materials being accumulated or stored 
together are incompatible. In making 
this decision. the Regional 
Admiilistrator will consider the 
following factors: 

(1) The types of materials 
accumulated or stored and the amounts 
accumulated or stored; 

(2} The method of.accumulation or 
storage: 
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(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed: 

(4) Whether any contaminants are 
being released into the environment, or 
are likely to be so released: and 

(5} Other relevant factors. 
The procedures for this decision are 

set forth in §260.41 of this Chapter. 
8. In Subpart C of Part ZBO. add the 

following § ZB0.41: 

§260.41 Procedure& tor case-by..ean 
regulation of hazardoue waste recycling 
activities. 

J.1le Regional Administrator will use 
the following procedures when 
determining whether to regulate 
hazardous waste _recycling activities 
described in§ Z61.6(a)(Z)(iv) under the 
provisions of§ 261.6 lb) and (c), rather 
than under the provisions of Subpart F 
of Part Z66 of this Chapter. 

(a) If a generator is accumulating the 
waste. the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the 
apPlicable requirements of Subparts A. 
C, D. and E of Part Z62 of this Chapter. 
The notice will become final within 30 
days. unless the person served- requests 
a public hearin~ to challenge the 
decision. Upon receiving such. a request. 
the Regional Administrator will hold a 
public hearing, The Regional 
Administrator will provide notice of the 
hearing to the public and ail!JW public 
participation at the hearing. The 
Regional Administrator will issue a final 
order after the hearing stating whether 
or not compliance with Part 262 is 
required. The order becomes effective 30 
days after service of the decision unless 
the Regional fuiministrator specifies a 
later date or unless review by the 
Admihistrator is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the appeal. 
Final Agency action occurs.when a final 
order is issued and Agency rP.view 
procedures are exhausted. 

(b) If the person is accumulating the 
recyclable material as a storage facility, 
the notice will state that the person must 
obtain a permit in accordance with all 
~plicable provisions of Parts 270 and 
124 of this Chapter-. The owner or 
operator of the facility must apply for a 
permit within no less than 80 days and
no more than six months of notice, as
specified in the notice. If the owner or 
operator of the facility \Vishes to 
challertge the Regional Administrator'11 
decision. he may do so in his permit 
application, in a public hearing held on 
the draft permit. or in comments filed on 

the draft permit or on the notice of 
intent to deny the permit. The fact sheet 
accompanying the permit will specify 
the reasons for the Agency's 
determination. The question of whether 
the Regional Administrator's decision 
was proper will remain open for 
consideration during the public 
comment period discussed under 
§ 124.11 of this Chapter and in any 
subsequent hearing. 

PART 261-IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

9. The authority citation for Part 261 
reads as follows: 

Authority: Secs. 1006, 2002(a), 3001. and 
3002 of the Solid Waste Disposal Act. aa 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended [42 U.S.C. 
BOOS. 6912(a), 6921, and 69~). 

to; In § 261.1, paragraph ( c) is added 
and paragraph (b} is revised to read as 
follows: 

§ 261.1 Purpose and scope. . 
(b)(l) The definition of solid waste 

contained in this Part applies only to 
wastes that also are hazardous for 
purposes of the regulations 
implementing Subtitle C of RCRA. For 
example, it does not apply to materials 
(such as non·hazardous scrap. paper, 
textiles, or rubber} that are not 
otherwise hazardous wastes and that 
are recycled. 

(2) This Part identifies only some of 
the materials which are solid wastes 
and hazardous wastes under Sections 
3007, 3013, and 7003 of RCRA. A 
material which is not defined as a solid 
waste in this Part. or is not a hazardous 
waste identified or listed in this Part. is 
still a solid waste and a hazardous 
waste for purposes of these sections lf: 

(i) In the case of SectiOns 3007 and 
3013, EPA has reason to believe that the 
material may be a solid waste within the 
meaning of Section 1004(27) of RCRA 
and a hazardous waste within the 
meaning of Section 1004{5) of RCRA: or 

(ii) In the case of Section 7003, the 
statutory elements are establi6hed. 

(c) For the purposes of Sections 261.2 
and 261.6: 

(1) A ''Spent material" is any material 
that has been used and as a result of 
contamination can no longer sei:ve the 
purpose for which it was produced 
without processing; 

(2) "Sludge" has the same meaning 
used in § 260.10 of this Chapter: 

{3} A "by-product" is a material that is 
not one of the primary products of a 
production process and is not solely or 
separately produced by the production 
process. Examples are process rBsidues 

such as slags or distillation column 
bottoms. The term does not include a cu~ 
product that is produced for the general 
public's use and is ordinarily used in the 
form it is produced by the process, 

(4} A material is "reclaimed" if it is 
processed to recover a usable product, 
or- if it is regenerated. Examples are 
recovery of lead values from spent 
batteries and regeneration of spent 
solvents. 

(5) A material is "used or reused" if it 
is either: 

(i) Employed as an ingredient 
{including use as an intermediate} in an 
industrial process to make a product (for 
example, distillation bottoms from one 
process used as feedstock in another 
process). However, a material will not 
satiSfy this condition if distinct 
components of the material are 
recovered as separate end products (as 
when metals are recovered from metal• 
containing secondary materials}; or 

(ii) Employed in a particular function 
or application as an effective substitute 
for a commercial product (for example. 
spent pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment}. 

(6} "SCrap metal" is bits and pieces of 
metal parts (e.g.,) bars, turnings, rods. 
sheets, wire) or metal pieces that may 
be combined together with bolts or 
soldering (e.g., radiators, scrap 
automobiles, railroad box cars), which 
when worn or superfluous can be 
recycled. 

(7) A material is "recycled" if it is 
used, reused, or reclaimed. 

(8) A material is "accumulated 
speculatively'' if it is.accumulated 
before being recycled. A material is not 
accumulated speculatively, however. i.f 
the person accumulating it can show 
that the material is potentially 
recyclable and has a feasible means of 
being recycled: and that-during the 
calendar year (commencing on J anuar-1 
1}-the amount of material that is 
recvcled, or transferred to a different 
siti;; for recycling, equals at least 75 
percent by weight or volume of the 
amount of that material accumulated al 

the beginning of the period. In 
calculating the percentage of tumovP.r, 
the 75 percent requirement is to be 
applied to each material of the same 
type (e.g., slags from a single smelting 
process) that is recycled in the a a me 
\vay (i.e .. from which the same material 
is recovered or that is used in the same 
way). Materials accumulating ln uni ta 
that would be exempt from regulation 
under§ 261.4{c) are not be-inciuried in 
making the calculation. (?>Aaterials th-J.r 
a.re already defined as solid •vastes ~l,.;o 
are not to be included in makin~ the 
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calculc.tion.} ~.1aterials are no longer in 
this category once they are removed 
from accumulation for recycling. 
ho...., ever. 

"11. Section 261.2 is re\'1sed tu reCld cu; 
fo!Jows: 

~ 261.2 Definition of solid waste. 

f.a)\1) A solid waste is any discarded 
rnaterial that is not excluded by 
§ 261.-:t{aJ or that ~snot excluded by 
vananct granted under§§ 260.30 and 
260.31. 

(2J A discarded mater1al 1s any 
material which is: 

( ! J Abandoned. as explained in 
paragraph (b) of this section: or 

[iiJ R.f!cycled, as explained in 
paragraph (cl of this section; or 

(iii; Considered inherentli.· waste-like. 
as explained in paragraph (di of this 
sectlon. 

{bJ Materials are solid was:te if they 
are abandoned ,by being: 

{1) Disposed of. or 
(2l Burned or incinerated: or 
(3J Accumulated, stored. or treated 

(but not recycled) before or in lieu of 
being abandoned by .being disposed of. 
burned. or incinerated. 

(c} ~·taterials are solid wastes if they 
are recvcled--or accumulated. stored, or 
treated. before recycling-as specified in 
paragraphs {c){l) through {c){4] of this 
section. 

(1) [Jsed in a manner constituting 
disposal. (i) Materials noted with a ..... 
in Column 1 of Table I are solid wastes 
when they are: 

(A) Applied to or placed on the land 
in a manner that constitutes disposal: or 

(BJ Contained in products that are 
applied to the land (in which case the 
product itself remains a solid waste). 

(ii) However, commercial chemical 
product$ listed in § 261.33 are not solid 
wastes if they are applied to the land 
and that is their ordinary manner of use. 

{Z) Burning for energy recovery. {i) 
Materials noted with a ..... in column 2 
of Table 1 are solid wastes \vhen they 
are: 

{AJ Burned to recover energy; 
(Bl Used to produce a fuel: 
(C) Contained in fuels (in which case 

the fuel itself remains a solid waste). 
(ii) However, commercial chemical 

products listed in § 261.33 are not solid 
wastes if they are themselves fuels. 

{3) Reclaimed. Materials noted with a 
..... in column 3 of Table 1 are solid 
wastes when reclaimed. 

{4J Accumulated speculatively. 
Materials noted with a ..... in column 4 
of Table 1 are solid wastes when 
accumulated speculatively. 

• 

TABLE 1 

! Use ! Energy ! 1 Speculative I CCJl'.!S.btuhng ! recovery/ 1 A~~ ! iiCCU1'1'1\Jla· 

I (2~t1,2{c:i~)l i (261~/1211~1261 ·2tclf3JJ I l261~1~'(4ll 
Ill l {2) I (3) I (4) 

sl)l!nt Ma1eoa ···-·-·-·· ... ---... -............... - ... - .......... - .......... _ .. :.:. -::--.. ~.r · ,.) l ("' i c» I ,., 
1·1 
(") 
('l 
{'\ 

SnJdges {li!!led in .a.CFR Pal'l 261.31 or .32)............................. ·.·.·.·.·.· ... l1 
1:1 I \:I! (") i 

Sluclges e~h:blting a char.ctefisUC ol huan:toua wait&................... (
1
.'
1 
I 'c·'i I.... .. ......... ,,,-.1· 

6y.prodl;cts jksled m 40 CFA Part 261.31 or 2111.32)._ ..... -....... .. .. j 
By-oroOlloU exhibiting a ctuttacteml:ic ot l'lazardC!Ull waste ................... ! {°) l (') f ................. -·-·I 
Cornr'ntKelal cnermcal products listed 10·.W CFA ~ 261.33..... .. .... i ("l ' {") i-···· ... - ......... ;. ......... - · 
Scraci melal..... .. ..... - .. - ... ·-·-·----.. ·-·-·--··-···· .......... , !"> j ("l : ('l I !"l 

\d_i Inherently waste-like materials. 
The following materiais are solid wastes 
when they are recycled in any manner: 

{1) Hazardous Waste Nos. FOZO, FOZl 
{unless used as an ingredient to ma Ke a 
product.at the site of generation]. F022.. 
F023, FOZ6, and F028. 

(2} The Administrator will use the 
following criteria to add wastes to that 
list: " 

{i){A) The materials are ordinarily 
disposed of, burned. or incinerated: or 

(BJ The materials contain toxic 
constituents listed in Appendix VIII of 
Part 261 and these .constituents are not 
ordinarily found in raw materials or 
products for which the materials 
substitute (or are found in raw materials 
or products in smaller concentrations) 
and are not used or reused during the 
recycling process; and 

{ii) The material may pose a 
substantial hazard to human health and 
the environment when recycled. 

( e) Materials that are not Solid waste 
when i;ecycled. (1} ~taterials are not 
solid wastes when they can be shown to 
be recycled by being: 

{i) Used or reused as ingredients in an 
industrial process to make a product. 
provided the materials are not being 

- reclaimed: or 
(ii) Used or reused as effective 

substitutes for commercial products: or 
{iii) Returned to the original process 

from which they are generated, without 
first being reclaimed. The material must 
be returned as a substitute for raw 
material feedstOck. and the process 
must use raw materials as principal 
feeds tocks. 

{2} The following materials are solid 
wastes, even if the recycling involves 
use, reuse. or return to the original 
process {described in paragraphs {e){ll 
(i)-(iii) of this section: 

(i} Materials used in a manner 
constituting disposal. or-used to produce 
products that are applied to the land: or 

(ii) Materials burned for energy 
recovery, used to.produce a fuel. or 
contained in fuels: or 

fiii} Materials accumulated 
speculatively: or 

{ivJ Materials listed in paragraph 
Id l{ 1) of this section. 

(n Documentation of claims t.hal 
materials are· not soiid wastes or are 
conditionally exempt from regulation. 
Respondeiits in actions to enforce 
regulations implementing Subtitle C of 
RCRP-. who raise a claim that a certain 
material is not e solid waste, or is 
conditionally exempt from regulation, 
must demonstrate that there is a known 
market or disposition for the material. 
and that they meet the terms of the 
exclusion or exemption. In doing so. 
they must provide appr"oprlate 
documentation (such as contracts 
sholving that"a second person uses the 
material as an ingredient in a production 
process} to demonstra.te that the 
material is not a waste, or is exempt 
from regulation. In addition, owners or 
operators of facilities claiming that they 
actually are recycling materials must 
show that they have the necessary 
equipment to do so. · 

12. St!ction 261.3 is amended by 
revising paragraph (c){Z] to read a$ 
follows: 

§ 261.3 DeflnlUon of - Wuto. 

{c) • 
{Z) Any ·solid waste generated from 

the treatment. storage,_ or disposal of a 
hazardous.waste. including any sludge. 
spill residue. ash, emission control dust. 
or leachate (but not including 
precipitation run-off}, is a hazardous 
waste. (However. materials that are 
reclaimed from solid wastes and that 
are used beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner 
constituting disposal.) 

13. Section 261.4 is revised by adding 
paragraphs {a){6) and {a){7) to rsad as 
fellO\VS: 
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§ 281.4 Exclusions. 
(a) • • ~ 

{6) Black liquor that is reclaimed in a 
Kraft pulping liquor recovery furnace 
and then reused in the Kraft paper 
process, unless it is accumulated 
speculatively as defined in§ 261.l(c) of 
this Chapter: 

{7) Spent sulf.mc acid used to produce 
virgin sulfuric acid, unless it is 
accumulated speculatively as defined in 
I 261.l(c) of this Chapter. 
• 

14. Section 261.5 is amended by 
revising paragraph (c) to read as 
follows: 

§ 261.5 Special requlrem1111ts tor 
hazardous wute generated by small 
quentity generators. .. 

(c} Hazardous waste that is recycled 
and that is excluded from regulation 
under§§ 261.6 (a)(2)(iii) and (v), (a)(3), 
or 266.36 is not included in the quantity: 
determinations of this section and is not 
subject to any requirements of this 
section. Hazardous· waste that is subject 
to the requirement• of § § 261.6 (b) and 
( c) and Subparts C and D of Part 266 is 
included in the quantity determination 
of this section and is subject to the 
requirements of this section. 

• • • 
15. Section 261.6 is revised to read as 

follows 

§251.5 RequlNmenta for recyct1ble ............ 
(a)(1) Hazardous wastes that are 

recycled are subject to the requirements 
for generators, transporters, and storage 
facilities of paragraph• (b) and (c) of this 
section. except for the materials listed in 
paragraphs (a)(2) and (a)(3) of this 
section. Hazardous· wastes that are 
recycled will be known aa '"recyclable 
materials." 

(2) The following.recyclable materials 
are not subject to the-requirements of 
this section but are regulated under 
Subparts C through G of Part Z66. of this 
Chapter and all applicable provisions in 
Parts 270 and 124 of this Chapter: 

(i) Recyclable materials used.in a 
manner constituting disposal "{Subpart 
CJ: 

lii) Hazardous wastes burned for 
energy recovery in.boilers and industrial 
furnaces that are not.regulated under 
Subpart 0 of Part 264 or 265 of this 
Chapter (Subpart DJ; 

(iii) [Reserved for used oil]: 
(iv) Recyclable materials from which 

orecious metals are reclaimed (Subpart 
'): 

(v) Spent-lead-acid batteries that are 
being reclaimed (Subpart G). 

[3) The following recyclable materials 
are not subject to· regulation under Parts 
262 through 266 or Parts 270 or 124 of 
this Chapter, and are not subject to the 
notification requirements of Section 3010 
ofRCRA: 

(i) Industrial ethyl alcohol that is 
reclaimed; 

(ii) Used batteries (or used battery 
-eells) returned to a battery manufacturer 
for regeneration; 

(iii] Used oil that exhibits one or more 
of the/characteristics of hazardous 
waste: or 

(iv) Scrap metal. 
(b) Generators and transporters of 

recyclable materials are subject to the 
applicable requirements oi Parts Z62 and 
263 of this Chapter and the notification 
requirements under Section 3010 of · 
RCRA. except as provided in paragraph 
(a) of this section. 

(c)(1) Owners or operators of facilities 
that store recyclable materials are 
regulated under all applicable 
provisions of Subparts A through L of 
Parts 264 and 265 and Parts 270 and 124 
of this Chapter and the notification 
requirement under Section 3010 of 
RCRA. except as provided in paragraph 
(a) of this section. 

(2) Owners or operators of facilities 
that recycle recyclable materials 
without storing them before they are 
recycled are subject to the following 
requirements, exc~pt as provided in 
paragraph (a) of this section: -

(i} Notification requirements under 
section 3010 of RCRA: 

(ii) Sections 265.71and265.72 (dealing 
with the use of the manifest and 
manifest discrepancies} of this Chapter. 

16. Section 261.31 la amended by 
revising the hazardous waste listings 
F007,F006,F009,F010,F011.andF012to 
read as follows: 

§ 261.31 Hazardaua waste from non
apec:Htc sources. 

,....., ... 
EPA ,,._,., 

-•Na. 
HllZ8l'l20Wi wute 

! 

~-·- S99ftC cyanide Platin9 oam so1tt- I (R. n 
J1DM tram MclropiatinQ oar· I 

FOOS .... _,_ Pl::: bcln r8llduel fTom the I (R, T) 
bottom ot p1alinlil b11t119 "°"" I 

I - ... -·---1· cy...0. .,. used in tri.. pn»-

1 -F009 •• ~ ........ So9nt ~ and Cleaning batn I (R. n 
solutions tmm electfoP•tlng ~ 
eraliOnl _. cvanidM <n 
llNd in· the procan. i 

F010, ... _,,,,., Quenching batn ~ lrom Oil , (R, n 
bathl from metat t-i rrMung I 

I opera~ wl'!efe cvandft - I 
used in the ProceM. I 

lndusll'y and 
EPA Hawdoua waste 

"""""" waste No. 

F011 ............ Spent cyanide MHulions from salt I (Fl, Tl ' 
ball'I pot cleaning fl"om metal I 
Mat treating operations. I 

F012 ............ OLHtncning waste water treatment I (T) 
, allldges from rMtal haat treatiJIQ 

~ationl where cyanidea are 
used in Iha procesa. 

17. Section 261.33 is amended by 
revising the introductory text to read as 
follows: 

§ 261.33 Discarded commercial chemical 
products, off·spacltlcatlon species. 

_container residues, and spill residues 
thereof. 

The following materials or items are 
hazardous wastes when they are 
discarded or intended to be discarded 
as described in§ 261.2(a)(2)(i), when 
they are burned for purposes of energy 
recovery in lieu of their original 
intended use, when they are used to 
produce fuels in lieu of their original 
intended use, when they are applied to 
the land in lieu of their original intended 
use, or when they are contained in 
products· that are applied.to-the land in 
lieu-of their original intended use.' 

PART 264-STANDARDS'FOR 
OWNERS ANP OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

16. The authority citation for Part 264 
reads as follows: 

Authority. Secs. 1000. 2002(a), 3004, and 
3005 of the Solid Waste Disposal Act. aa 
amended by the Resource Conservation and -
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 6912(a), 6924, and 6925), 

19. In-§ 264.1, paragraph (g)(2) is 
revised to read as follows: 

§ 284.1 Purpose, scope, and appbblllty. 

(g} * •• 
(2) The owner or operator of a facility 

managing recyclable materials 
described in§ 261.6(a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this .Part are referred to 
in Subpart• C. D, F, or.G of Part 266 of 
this Chapter). 
• 

20. Section 264.340{a) is revised to 
read as follows~ 

§ 264.340 Applicability. 

(a) The regulations in this Subpart 
apply to owners or operators of facilities 
that incinerate hazardous waste, P.XCP.pt 
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as § 264.1 provides otherwise. the 
following facility owners or operators 
are considered to incinerate hazardous 
waste: 

{1 t Owners or operators of hazardous 
v.-aste incinerators las defined in 
§ Z60.10 of this Chapter); and 

(Z) Owners or operators who burn 
hazardous waste in boilers or in 
industrial furnaces in order to destrcv 
the wastes. -

PART 265-INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE AND 
DISPOSAL FACILITIES 

21. The alithority citation for Part 265 
reads as follows: 

Authority: Secs. 1006. 2002(a). 3004. and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act a! 1976, ae amended (42 U.S.C. 
6005. 6921(a). 6924. and U925j. 

ZZ. In § 265.1. paragraph [c)(6) is 
revised to read as follows: 

§ 255.1 Purpose, Scope, and Applicability. 

{c) • -
{6) The owner and ooerator of a 

facility managing recyClable materials 
described in § 261.6 [a] (2) and {3) of this 
Chapter {except to t~e extent that 
req.utrements of this Part are referred to 
in Subparts C, D. F. Or G of Pa.rt 266 of 
this Chapter}. 

23. Section 265.340(aJ is revised to 
read as iollo\vi:;: 

§ 265.340 AppUcability. 

(a) The regulations in this Subpart 
apply to owners or operators of facilities 
that incinerate hazardous waste. except 
as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste: 

(1) Owners or operators of hazardous 
\vaste incinerators {as defined in 
§ 260.10 of this Chapter): and 

(2) QV\·ners or operators who burn 
hazardous wastes in boilers or in 
industrial furnaces in order to destroy 
Llie wastes. 

24. Section 265.370 is revised to read 
as fonoV\'S: 

§ 265.370 Other thermal treatment. 
The rej;!u}ations in this Subpart apply 

to ownerS or operators of facilities that 
thermallv treat hazardous waste in 
devices Other than enclosed devicef! 
using controlled flame coT:nbustion. 
except as § 265.1 provides otherwise-

Thennal treatment in enclosed devices 
using controlled flame combustion is 
subject to the requir0rr.ents of Subpart 0 
if the unit is an incinerator. 

25. Part Z66 is added to read as 
foilows: 

PART 266-STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

Subpans A-B-C Reserved) 

Subpart C-Recyclable Materials Used in a 
Manner Constituting Disposal 

Sec. 
266.20 Applicability. 
266.21 Standards applicable to generators 

and transporters of materials used in a 
manner that constitute disposal. 

266.22 Standards applicable to storers of 
materials that are to be used in a manner 
that constitutes disposal Who are not the 
ultimete users. 

266.:!3 Standards applicable to users or 
materials that are used in a manner th8t 
constitutes disposal. 

Subpart D-Hazardoua Waste Burned for 
Energy Recovery .--

266.30 Applic&bility. 
268.31 Prohibitions. [Reservcdj 
266.32 Standards applicable to generators of 

hazardous waste fuel. 
266.33 Standards applicable to transporters 

of hazardous waste fuel. 
266.34 Standards applicable to marketers of 

hazardous waete fuel. 
200.35 Standards applicable to burners of 

hazardous waste fuel. 
2B6.36 Conditional exemption for spent 

materials and byproducts exhibiting a 
characteristic of hazardous waste. 

Subpart E-{Reserved] 

Subpart F-Recyclable Materials Utilized 
fer Precioue Metal Recovery 
266.70 Applicability and requirements. 

Subpart G-Spent Lead-acid Batteries 
Being Reclaimed 

266.30 Applicability and requirements. 
Authority: Sec. 1006, 2002(a), and 3004 of 

the Solid Waste Disposal Act. as amended by 
the Resource Conservation and Recovery Act 
of 1976. as amended (42 U.S.C. 6905, 6912(al. 
and 66Z4). 

Subparts A-B-{Reserved] 

Subpart C-Recyclabte Materials Used 
in a Manner Constituting Disposal 

~ 266.2D Applir.abillty. 
{a) The regulations of this Subpart 

apply to recyclable materials that are 
applied to or placed on the land: 

(1} without mixing with any other 
substance[s): or 

(2) after mixing with any other 
substance{s). unless the recyclable 

material undergoes a chemicnl reaction 
so as to become inseparable from the 
other substance(s) by physical means; or 

{3} after combination with any other 
substancsis) if the resulting combined 
material is not produced for the general 
public's use. These materials will be 
referred to tl1roughout this Subpart as 
"materials used in a manner that 
constitutes disposal." 

(b) Products produced for t.l-::.e general 
public's use that are used in a manner 
that constitutes disposal and that 
contain recyclable materials are not 
presently subject to regulation if the 
recyclable materials have undergone a 
chemical reaction in the course of 
producing the product so as to become 
inseparable by physical means. 
Commercial fertilizers that are produced 
for the general public's use that contain 
recvclable materials also are not 
pre~ently subject to regulation. 

§ 266.21 Standards applicable to 
generators and traneportere of materials 
uaed In a manner that constitute disposal. 

Generators and transporters of 
materials that are used in a manner that 
constitutes dh1posal are subject to· the 
applicable requirements of Parts 262 and 
263 of this chapter, and the· notification 
r.equirement under Section 3010 of 
RCRA. 

'§ 266.22 Standards applicable to starers 
of materials that are to be used in a manner 
that constitutes disposal who are not the 
ultimate users. 

Owners or operators of facilities L~at 
store recvclable materials that are_ to be 
used in a· manner that coni;titutes 
disposal. but who are not the ultimate 
users of the materials. are regulated 
under all applicable provisions of 
Subparts /\ through L of Parts 264 and 
255 and Parts Z70 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. 

§ 266.23 Standards applicable to users of 
materlais that are used In a manner that 
constitutes disposal 

Ov.•ners or operators of facilities that 
use recyclable materials in a manner 
that constitutes disposal are regulated 
under all applicable provisions of 
Subparts A through N of Parts 264 ~nd 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. {These 
requirements do not apply to products 
which conta111 these recyclable 
materials under the provisions of 
§ 266.ZO[bj of this chapter.) 



Federal Register / Vol. SO. No. 3 / Friday, January ~. 1985 / Rules and Regulations 667 

Subpart 0-Hazardous Waste Burned 
for Energy Recovery 

§ 266.30 Applicability. 
(a) The regulations of this Subpart 

apply to hazardous wastes that are 
burned for energy recovery in any boiler 
or industrial furnace that is not 
regulated under Subpart O of Part 264 or 
265 of this chapter, except as-provided 
by paragraph (b] of this section. Such 
hazardous wastes burned for energy 
recovery are termed "hazardcius waste 
fuel". However, hazardous waste fuels 
produced from hazardous waste by 
blending or other treatment by a person 
who neither generated the waste nor 
burns the fuel are not subject to 
regulation at the present time. 

(b) The following hazardous wastes 
are not regulated under this subpart: 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a· 
characteristic of hazardous waste 
identified in Subpart C of Part 261 of this 
chapter. Such used oil is subject to 
regulation under Subpart E of Part 266 
rather than this subpart; and· 

(2) Hazardous wastes that are exempt 
from regulation under the pro~sions of 
§ 261.4 of this Chapter and hazardous 
wastes that are subject to the special 
requirements for small quantity 
genera tors under the provisions of 
§ 261.5 of this Chapter. 

§ 266.31 Prohibitions. [Reserved) 

§ 266.32 Standards appllcabht to 
generators of hazardoua waste fueL 

(a) Generators of hazardous waste· 
fuel are subject to the requirements of 
Part 262 of this chapter except that 
§ 266.36 exempts certain spent materials 
and by-products from these provisions; 

(b} Generators who are marketers also 
must comply with § 266.34; 

( c) Generators who are burners also 
rnust comply with § 266.35. 

§ 266.33 ·Standards applicable to 
transporters of hazardous waste fuaf. 

(a) Transporters orhazardous waste 
fuel from generator to marketer, or from 
a generator to a burner are subject to 
the requirements of Part 263 of this 
Chapter. except that § 266.36 exempts 
certain spent materials and by-products 
from these provisions. 

[b) Transporters of hazardous waste 
fuel from marketers to burners are not 
presently subject to regulation. 

§ 266.34' Standards appllcaDle to 
marketers of hazardous waste fuet. 

Persons who market hazardous waste 
fuel are called "marketers", }..ilarketers 
include gP,nerators who market 
hazardous waste fuel directly to a 

burneP, and persons who receiv~ 
hazardous waste from generators and 
produce, process. or blend hazardous 
waste fuel from these hazardous wastes. 
Persons who distribute but do not 
process or blend hazardous '<va.:;te fuel 
are also marketers, but are not presently 
subject to regulation. ~.1arket2rs (other 
than distributors) are subject to the 
following requirements: Prohibitions: 

(a)-(b} [Reserved] 
(c} Storage. {1) Marketers who are 

generators are subject to the 
requirements of § 262,34 of this chapter, 
or to Subparts A through L of Parts 254 
and 265 and Parts 270 and 124 of this 
chapter, _except as provided by § 266.36 
of this-Subpart for certain spent 
materials and by-products; 

(Z) Marketers who receive hazardous 
wastes from genera tors, and produce, 
process. or blend hazardous waste fuel 
from these hazardous wastes. are 
subject to regulation under all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this chapter, except as 
provided by § 266.36 of this subpart for 
certain spent materials and by-products. 

§ 266.35 Standards appllcable to burners 
of hazardous waste fuel 

(a} [Reserved] 
(b} Notification. [Reserved] 
{c} Burners that store hazardous waste 

fuel prior to burning are subject to the 
requirements of § 262.34 of this chapter, 
or to all applicable requirements in 
Subparts A through L of Part 264 or Part 
265 of this chapter with respect to such 
storage, except as provided by § 266.36 
of this subpart for certain spent 
materials and by-products. 

§ 266.36 Condltlonal exemption for spent 
materlala and by~product.s •xnlbUlng a 
charactertsttc of hazardous waste. 

{a) Except as provided in paragraph 
(b], hazardous waste fuels that are spent 
materials and by-products and that are 
hazardous only because they ~xhibit a 
characteristic of hazardous waste are 
not subject to the notification 
requirements of Section 3010 of RCR.t\, 
the generator, transporter. or storage 
requirements of Parts 262 through 255, 
270 and 124 of this chapter. 

(b) This exemption does not apply 
when the spent material or by-product is 
stored in a surface impoundment prior 
to burning. 

Subpart E-!Reservedl 

Subpart F-Recyclable Mater!als 
Utilized for Precious Metal Racovery 

§ 266.70 Applicability and re~uirements. 
(a) The regulations of this subpart 

apply to recyclable materials that are 

-reclaimed to recover economically 
significant amounts of gold, silVer, 
platinum, paladium. irridium. osmium. 
rhodium, ruthenium. or any combination 
of these. 

(b) Persons who ger:erate. transport. 
or store recyclable materials that are 
regulated under thia Subpart are subject 
to the following requirements: 

(1) Notificaticn requirements under 
Section 3010 of RCRA; 

(2) Subpart B of Part 262 (for 
generators), § § 263<.20 and 263.21 (for 
transporters), and § § 265.71 and 265.72 
(for persons who store) of this chapter; 

(cl Persons who store recycled 
materials· that ai'e regulated under this 
Subpart must keep the following records 
to document that they are not 
accumulating. the~e materials 
speculatively (as defined in§ 261.l(c) of 
this chapter}; 

(i) Records showing the volume of 
these materials stored at the beginning 
of the calendar year; 

(ii} The amount of these materials 
generated or received during the 
calendar year; and · 

(iii) the amount of materials remaining 
at the end of the calendar year. 

(d) Recyclable materials that are 
regulated under this Subpart that are 
accumulated speculatively (as defined 
in§ 261.l(c} of this chapter} are subject 
to all applicable provisions of Parts 262 
through 265, 270 and 124 of this chapter. 

Subpart G-Spent Lead-Acid Batter1es 
Being Reclaimed 

§ 266.30 Appllcabillty and requirements. 

(a} The regulations of this Subpart 
apply to persons who reclaim spent 
lead-acid batteries that are recyclable 
materials ("spent batteries"}. Persons 
who generate, transport. or collect spent 
batteries, or who store spent batteries 
but do not rec!aim them are not subject 
to regulation under Parts 262 through Z66 
or Parts 270 or 124 of !his Chapter. and 
also are not subject to the requirements 
of Section 3010 ofRCRA. 

[b) Owners or operators of facilities 
that store spent batteries- beiore 
reclaiming them are subject to the 
following·requirements. 

(1) Notification requirements under 
Section 3010 of RCRA; , 

(2) All applicab!e _?rovisicns in 
Subparts A, B (but not § :2.64.13 {.vaste 
analysis}), C, D. E (bu1 not § Z64.71 or 
§ 264.72 (dealing with the use of the 
manifest and manifest discrepancies)), 
and F through L of !?art 264 oi t.1-iis 
chapter. 

(3) All applicable provisions in 
Subparts A. B fbut not § 255.13 (waste 
analysis)), C. D. E (but not §255.71 and 
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§ 265.72 (dealing with use of the 
manifest and manifest discrepancies)}, 
and F through L of Part 265 of this 
chapter: 

{4) All applicable provisions in Parts 
2i0 and 124 of this chapter. 

[FR Doc. 85-3 Filed 1-3-&: 8:45 am] 
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disposal. Water supply. 

40 CFR Part 270 
A.dministrative practice and 

procedure, Reporting and recordkeeping 
requirements. Hazardous materials. 

\'\taste trearment and disposal, Water 
pollution control, Water supply, 
Confidential business information. 

.;o CFl?. Part 775 

Environmental protection·, Hazardous 
materials, Pesticides and Rests. Waste 
treatment and disposal. 

Da1ed: December 20. 1984. 
Alvin L. Alm. 
Acting A.dministrotor. 

For the re&sons set out in the 
preamble. Title 40 of the Code-of Federal 
Regulations is amended to read as 
follows: 

PART 261-IDENTIFICATION'AND 
LISTING OF HAZARDOUS WASTE 

1. The authority citation for Part 261 
reads as foHows: 

Authoritv: Secs. 1006. 2002(a), 3001, and 
3002 of the.Solid \.Vaste Disposal Act, as 
amended bv the Resource Conservationi and 
Recovery Act of1978. WI amended (42 U.S.C. 
0905. 6912(a), 6921. and 6922). 

2. ln § 261.5, paragraphs (e)(l) and 
(e)(2) are revised to read as follows: 

§ 261.5 Special requirements for 
hazardous waste generated by small 
quantity generators.. .. 

(e)" •.,, 
(1) A total of one kilogram of acute 

hazardous lvastes listed in § § 261.31, 
261.32, or 261.33(e). 

(2) A total of 100 kilograms of any 
residue or contaminated soil, waste or 
other debris resulting from the cleanup 
of a spill. into or on any land or water, 
oi anv acute hazardous wastes listed in 
§ § 261.31. 261.32. or 261.33( e ). 

3. In § 2.61.7. t!IB introductory text of 
paragraphs (b)(l) and [b)(3) are revised 
to read as follows: 

§ 26.1.7 Residues o1 hazardous waste In 
~m"ty containers. 

(b)(l) A container or an inner liner 
removed from a container that has held 
any hazardous waste, except a waste 
that is a compressed gas or that is 
identified as an acute hazardous waste 
listed in §-§ 261.31. 261.32. or 261.33(e} of 
this chapter is empty if: 

(3) A container or an inner liner 
remo\.·ed f;om a container that has held 
an acute hazardous waste listed in 
~§ 261.31. :Bl.32. or Z61.J3(e) is empty if: 

' 4. In § 261.30, paragraph (d} is revised 
to read as follows: 
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§ 281.30 GerieraL 

• 
(d) The following hazardous wastes 

listed in § 261.31 or § 261.32 are subject 
to the exclusion limits for acutely 

EPA 
hall«!· 

""' .. ~. 
No. 

hazardous wastes established in § 261.5: 
EPA Hazardous Wastes Nos. F020, 
F021, F022, F023, F026, and F027. 

Hllllldous waste 

5. In § 261.31, add the following waste 
streams: 

§ 261.31 Hazardous waste from 
nonspecific sources. 

11azaro 

"'"' 

Gen9f1c,_,,,_ F020 Walta (except wuteweter 1nd 9'*lt carbon from hydfogtn chloride punbllon) from the production or manulac!Uting UH (a1·a reactant. ctlemical (H). 
intem'ledate, or COTnpOMnt In a fcnnul11.ling pn:x:ea) of tn- or tenchlofophenol, or at intermedlatos used lo produce !heir pesticide deti\lallvn. (Thia 
llstlng don not include waatltl trum It. prodUctkJn of Hedchlorophene from highly purified 2,4,S·lrichlorophenol.). 

F021 Wutn (axe.pl watewat« and SJ*ll cattJon from nyGrogen chloride purification) from tile produciion or manufactunng use (as a reactant. chemical (H). 
intenne<iata, or component in a formulating proc911I of ~lorophenol, or of int!lfT!18diates uHd to produc9 its aerivativa. 

F022 Wutn (except waatewat. and spent carbon from hydrogen chloride purification) from the manufacturing UM (aa a reactant, chemical Intermediate, or (H). 
eomponwit In a formulating PfOCllUI of tetra-, penta-, or hex.KhlotoOenunel under alkaline conditions. 

F023 Wm. (except wastewater and sP«rt carixJn from hydrogen ctilaride purification) from the prOdUction of materials on equipment previousl't' used for iH). 
the production or manuflCIUring ua. (u a reactant, cMrncll !ntlfmeCiil.te, ot component in a Tcrmulating proc9SS) of b1· and tatrac:hlorophenolt. 
(This lisling does no1 include watel from equipment 1.-d only fot th• production or UH of Hexach~ from highly punfled 2.4,5-
tricntorophenol.), 

F021 Wutas (except ~tar and spentcarilon lrOm hydrogen chloride purification, from Iha pl®uctlon of materials on equipment prl!Ylously used-for {HJ. 
the manufacturing we (D a reactant, chemical iml9mll!dilte, or component in a fOfTTIUlating ptOCeMI of tetra•, Pl!nta-, or llexachlorobenzene under 
lllkah conditions. 

F027 Oltcarded UllUMd lonnulatlons containing trio, tetra-, or ~ ot discarded unused formulations containing compounds deriY9d !ram tllffe (H). 
chlomphenotl. (Thia ~sling do• not lncludt formulations '°'1tUling Hexachklfophena aytheslZld lrom prepurifled 2.4,S.tnchlorophenol aa the sole _,, 

F02tl Aetiduel r.uitirig from the incinaration or thermll treatmertl ol soil contaminated \'Vlth EP.A.-Hazardoua Waste Nos. F020, F021, F022, F023, F028, m. 
and F02T. 

6. § 261.33(1) is amended by revising 
the hazardous waste numbers for the 
following substances: 

Appendix III-Chemical Analysis Test 
Methods 

Appendix VU-Basis for Listing 
Hazardous Wastes 

§ 281.33 Discarded comm•rclal cnomlcal 
product, of11poclflcoUon spocleo, 
container residues, and spill ralduM 
lllereot. 
• 

(f) •• 

""'"""' Wutll No. 

-. 

See F027 ·- Pl'lanat. ~loto-. 
Oo .. __ Phenol. 2,3,4,s.tend\IQro.. 

Oo.-- Phenol, 2.4.S.lril:hlon>. Do.----· Ph4tnol. 2.4,tl-lnel'llorD<. 

Sea F027 ......... 2.4,5-T. 

Sea F027 ... - .... 2.4,S·Trlchlorophtlnol. 
Do............... 2,4,6-iricllloroplMnol 
Do.-........... 2,4,S·TricnlolophallOJClillCetlc acid. 

7. Amend Table 1 in Appendix Ill of 
Part 261, by removing the entry 
"chlorinated dibenzodioxins", and 
adding the following entries in 
alphabetical order: 

TABLE 1.-ANALYTICAL METHOOS FOR 

ORGANIC CHEMICALS CONTAINED IN· SW-846 

First Second 
edition edition 

melhod(s) meth0d(1) 

Chlorinated ~·-·-H-M•--•-•H•O- 8280 
Chlortnatad dibenzoflln.ns_,_,,,,. __ --··•-H•- 8280 

8. Amend Table 3 in Appendix Ill of 
Part 261. by adding the following entry 
under Organic Analytical Methods
Gas Chromatographic/Mass 
Spectroscopy Methods (GC/MS] after 
the entry entitled "GC/MS Semi· 
Volatiles, Capillary: 

TABLE 3.--SAMPUNG AND ANALYSIS METHODS 

CONTAINED IN SW-846 

Rm"""'" ·~"" -TIHo ...,. ..... 
·~ ..... Ooo "" tlon " No. No. No. No. 

EPA ,...,.. 
""' wute 
No. 

Hl28ldoua consti1uent1 fot wti1ct! listed 

F020 ........ Teira- and pentac~ins; tetra 
and pentadl~; tfi.. and 
!etJaonlof<Jpllenot9 and tneit ClllOJOpt\enoXY de
rivative adds, esters, ethel"I, amine and otner ...... 

F021 ....... ~ and hexaehlorodlbem:~ns: penta· 
and MK&chlorodlbanzofl.lrana; pentac:llloro-
phenol and its liem'ltivet. 

F022 ...... M Telra-, peflta·, and heXAlchlor<>dlben:o-p.dloJdns: 
tetra-, penta., and nex.cttloroclibzofurans. 

F023 •••••••• Tglfao, and ~KIM: tetra
and pen~ trj. and tan. 
chtoropMnota ano their chloroptlenoxy deriv• 
UV• acidl. estllrB, ethers. amine and other .. .. 

F026 ........ Tetra-. pama., and lwxachlorodibltrlzo.pldnt; 
tetra•, pent&-, and hedCtllorodibenmfutans. 

r:o'l.7 ...... H T~tra-. pant•, and haxec:ntorodlbenZo-p-dioxios: 
tetra•,_ penta•, and hexachlorodtbenzoturans: 
n;.., tetra-, and pentachloropheooll and th111t 
chtoropl'lenolly derNativ• aciOa. esters, emem, 
amine ana other salts. 

F028 ........ Tetra-, penta-. and huactlloiodlbe11zo-p.dioldns: 
tetra•, penta-, and lwlrachtorodlttenzoturarni; 
tri·, tetra-, and pentaeh~ and tneir 
.:llloropl\enoxv dtffiValN• acids. ostera. ethers, 
am!na and otner salts. 

Analysll ol · Chlorinated 
Oloxina and OibanZOfur· 
ans- , .. .,,.,,,H __ ,, ............. ,.,.,_ .. , .... , .. ., .. ,.,.., 

10. Add the following constituents in 
alphabetical order to Appendix VIII of 

8.2 82ao Part 261: 

9. Add the following entries in 
numerical order to Appendix VII of Part 
261: 

.'\ppendix Vffi-Hazardous Constituents 

hexachlorodibenzoMp-dioxins 
hexachlorodibenzofurans 
pentachlorodibenzo-p-dioxins 
pentachloradibenzofurans 
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tetrachlorodibenzo-p-dioxins 
tetrachlorodibenzofurans 

11. Appendix X is added to Part 261 to 
read as follows: 

.i\ppendix X-Method of Analysis for 
Chlorinated dibenzo-p-dioxins and 
dibenzofurans 1. 2. :i.. • 

l'vfethod 8280 

1. Scope and Application 
1.1 This method measures the 

concentration of chlorinated dibenzo-p
dioxins and chlorinated d.ibenzofurans ia 
chemical wastes Including still bottoms. filter 
aids, sludges, spent carbon, and reactor 
residues, and in soils. 

1.2 The sensitivity of this method is 
dependent upon the level of interferences. 

1.3 This method is recommended for use 
only by analysts experienced with residue 
analysis and skilled in mass spectral 
analytical techniques. 

1.4 Because of the extreme toxicity of 
these compounds. the analyst must take 
necessary precautions to prevent exposure to 
himself, or to others, of materials known or 
believed to contain CDDs or CDFs. 

2. Summary of the Method 
2.1 This method is an analytical 

extraction cleanup procedure, and capillary. 
column gas chromatograph-low resolution 
mass spectrometry method, using capillary 
column GC/MS conditions and internal 
standard techniques, which allow far the 
measurement of PCDDs and PCDFs in the 
extract. 

2.2 If interferences are encountered, the 
method provideS selected general purpose 
cleanup procedures to aid the analyst in their 
elimination. 

3. Interferences 
3,1 Solvents. reagents, glassware, and 

other sample processing hardware may yield 

1 This method Is_ appropriale for the analysis of 
tetra-, penta-, and hexachlorinated dibem:o-p· 
dioxins and -dibenzofurans. 

1 Analytical protocol for determination of TCDDs 
in phenolic chemical wastes and soil samples 
obtained from the proximity of chemical dumps. 
T.O. Tieman and M. Taylor. Brehm Laboratory, 
Wright Slate Univeniity, Dayton. OH 45435. 

3 Analytical protocol for determination of 
chlorlnated.dibenzo-p-dloxins and chlorinated 
dlbenzofurans in river water. T.O. Tieman and M. 
Taylor. Brehm Laboratory, \Vrlght State University, 
Dayton. OH 45435. 

• 1n general the techniques that should be used lo 
handle these materials are those which are followed 
for radioactive or infectious laboratory materials. 
Assistance in evaluating laboratory practices may 
be obtained from industrial hygienists and persons 
specializing in safe laboratory practices. Typical 
infectious waste incinerators are probably not 
satisfactory devices for disposal of materials highly 
contaminated with CDDs orCDFs. Safety 
instructions are outlined in EPA Test Method 
613(4.0) 

See also: 1) "Program for monitoring potential 
contamination in the laboratory following the 
handling and ahalyses of chlorinated dibenzo-p·· 
dioxins and dibenzofurans" by F. D. Hileman el al .. 
Jn; Human and Environmental Risks of Chlorinated 
Dioxins and Related Compounds. R.E. Tucker, et al. 
'ds .. Plenum Publishing Corp., 1963. 2.) Safety 
,irocedures outlined In EPA Method 613, Federal 
Register volume 44, No. 2.33, Di.?cember 3, 1979. 

discrete artifacts and/or elevated baselines 
causing misinterpretation of gas 
chromatograms. All of these materials must 
be demonstrated to be free from interferences 
under the conditions of the analysis by 
running method blanks. Specific selection of 
reagents and purification of solvents by 
distillation in all·glass systems may be 
required. 

3.2 Interferences co-extracted from the 
samples will vary considerably from source 
lo source, depending upon the diversity of the 
Industry ,being sampled. PCDD is often 
associated with other interfering chlorinated 

-compounds such as PCB's which may be at 
concentrations several orders of magnitude 
higher than that of PCDD. While general 
cleanup techniques are provided as part of 
this method, unique samples may require 
additional cll!anup approaches to achieve the· 
sensitivity stated in Table 1. 

3.3 The other isomers of 
tetrachlorodibenzo-p-dioxin may interfere 
with the measurement of 2,3,7,8-TCDD. 
Capillary column gas chromatography is 
required to resolve those isomers that yield 
virtually identical mass fragmentation 
patterns. 

4. Apparatus and Materials 
4.1. Sampling equipment for discrete or 

composite sampling. 
4.1.1 Grab sample bottle-amber glass, 1-

liter or 1-quart volume, French or Boston 
Round design is recommended. The container 
must be washed and solvent rinsed before 
use to minimize interferences. 

4.1.2.. Bottle caps-threaded to screw on 
to the sample bottles. Caps must be lined 
with Teflon. Solvent washed foil, used with 
the shiny side towards the sample, niay be 
substituted for the Teflon if sample is not 
corrosive. 

4.1.3, Compositing equipment-automatic 
or manual composing system. No tygon or 
rubber tubing may be used, and the system 
must incorporate glass sample containers for 
the collection of a minimum of 250 ml. Sample 
containers must be kept refrigerated after 
sampling. 

4.2 Water bath-heated, with concentric 
ring cover, capable of temperature control 
{±2 ·c). The bath should be used In a hood. 
- 4.3 Gae chromatograph/mass 
spectrometer data system. 

4.3.1 Gas chromatograph: An analytical 
system with a temperature-programmable gas 
chromatograph and all required accessories 
including syringes. analytical columns, and 
gases. 

4.3.2 Column: SP-2250 coated on a 30 m 
long x 0.25 mm I.D. glass colwnn (Supelco 
No. 2-3714 or equivalent], Glass capillary 
column conditions: Helium carrier gas at 30 
cm/ sec linear velocity run splitless. Column 
temperature is 210 ·c. 

4.3.3 Mass spectrometer: Capable of 
scanning from 35 to 450 emu every 1 sec or 
less, utilizing 70 volts (nominal} electron 
energy in the electron impact ionization mode 
and producing a mass spectrum which meets 
all the criteria in Table 2 when 50 ng of 
decafluorotriphenyl·phosphine {DITPP) is 
injected through the GC inlet. The system 
must also be capable of selected ion 
monitoring (SIM) for at least 4 ions 
simultaneously, with a cycle time of 1 sec or 

less. l\llinimum integration time for Silvi is 100 
ms. Selected ion monitoring is verified by 
injecting .015 ng of TCDD Cl31 to give a 
minimum signal to noise ratio of 5 to 1 at 
mass 328. 

4.3.4 GC/MS interface: Any GC·to-MS 
interface that gives acceptable calibration 
points at 30 ng per injection for each 
compound of interest and achieves 
acceptable tuning performance criteria (see 
Sections 6.1-6.3) may be used. GC-to-MS 
interfaces constructed of all glass or glasS· 
lined materials are recommended. Glass can 
be deactivated by silanizing.with 
dichlorodimethylsilane. The interface must be 
capable of transporting at least 10 ng of the 
components of interest from the GC to the 
MS. 

4.3.5 Data system: A computer system 
must be interfaced to the mass spectrometer. 
The system must allow the continuous 
acquisition and storage on machine-readable 
media of all mass spectra obtained 
throughout the duration-of the 
chromatographic program. The computer 
must have software that can search any GC/ 
MS data file for ions of a specific mass and 
that can plot such ion abundances versus 
time or scan number. This type of plat is 
defined as an Extracted Ion Current Profile 
(EICP). Software must also be able.to 
integrate the abundance, in any EICP. 
between specified time or scan number 
limits. 

4.4 Pipettes-Disposable, PastJ;!ur, 150 mm 
long x 5 mm ID {Fisher Scientific Co .. No. 13-
678-8A or equivalent). 

4.5 Flint glass bottJe (Teflon-lined sc_rew 
cap). 

4.6 . R,'l!'actt":.vial (silanized] (Pierce 
Chemical Co.). 

5, Reagents 
5.1 Potassium hydroxide--{ACS), 23 in 

distilled water. 
5.2· Sulfuric acid-{ACSJ, concentrated. 
5.3 Nlethylene chloride, hexane, benzene, 

petroleum ether. methanol. tetradecane
pesticide quality or equivalent. 

5.4 Prepare stock standard solutions of 
TCDD and 37Cl-TCDD {molecular weight 328) 
in a glove box. The stock solutions are stored 
in a glovebox. and checked frequently for 
signs of degradation or evaporation, 
especially just prior to the preparation of 
working standards. 

5.5 Alumina-basic, Woelm; 80/200 mesh. 
Before use activate overnight at 6CXrC, cool to 
room temperature in a dessicator. 

5.6 Prepurified nitrogen gas 
6.0 Calibration 
6.1 Before using any cleanup procedure. 

the analyst must process a series of 
calibration standards through the procedure 
ta validate elution patterns and the absence 
of interferences from reagents, 

6.2 Prepare GC/MS calibration standards 
for the internal standard technique that will 
allow for measurement of relative response 
factors of at least three COD/ 37CDD ratios. 
Thus, for TCDDs. at least three TCDD/ 37Cl
TCDD and TCDF / ~7Cl-TCDF must be 
determined. 5 The 31Cl-TCDD/F concentration 

~ J 7Cl-labelled 2,3,;,s-TCDD and 2.3,7.S-TCDF are 
available from K.0.R. Isotopes. and Cambridge 

Comlnued 
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in the standard should· be fixed and selected 
to yield a reproducible response at the most 
sensitive setting of the masa spectrometer. 
R;;sponae factors for PCDD and HxCDD may 
be determined by measuring the response of 
the tetrachloro-labelled compounds relative 
to that of the unlabelled 1,2..3.4- or 2.3.7,S
TCDD. 1.2.3,4.7-PCDO or 1.2.3,4,7,8-HxCDO, 
which are commercially available.• 

6.3 Assemble the necessary GC/~lS 
apparatus and establish opel'ating 
parameters equivalent to those indicated in 
Section 11.1 of thia method, Calibrate the 
GC/MS system according ta Eichelberger. et 
al. {1975} by the use of deca.tluorotriphenyi 
phosphine (DFI'PP). By injecting calibration 
standards, establish. the- response. factors for 
CDDa vs. 31Cl-TCDD, and for CDFs vs. a1cl
TCDF. The detection limit provided in Table 
1 should be verified by injecting .015 ng of 
31Cl-TCDD which should give a minimum 
signal to noise ratio of 5 to 1 at mass 328. 

7. Quality Con'4"0/ 
7.1 Before processing"any samples, the 

analyst should demonstratit through the 
analysis of a distilled water method blank. 
that ell glassware. and reagents are 
interference-free.. Each time a set of samples 
is extracted,_ or there is a change in reagents, 
a method blank should be processed es a 
safeguard against laboratory contamination. 

7 .2 Standard quality assurance practices 
must be used with this method. Field 
replicates must be collected to measure the 
precision of the sampling technique. 

- Laboratory replicates must be analyzed to 
establish the precision of the analysis. 
Fortified samples must be analyzed to 
establish the accuracy of the analysis. 

a. Sample Collection. Preservation, and 
Handling 

8.1 Grab and composite samples· must be 
collected in glass containers. Conventional 
sampling practices should be followed, 
except that the bottle must not be prewashed 
with sample before collection. Composite
samples should be collected in gless
conteiners in accordance with the 
requirements of the RCRA program. Sampling 
equipment must be- free of tygon and other 
potential sources of contamination. 

8.2 The· samples must be iced or 
refrigerated from the time of collection until 
extraction. Chemical preservatives should 
not be used in the field unle5s more than 24" 
hours will elapse before delivery to the 
laboratory. If an aqueous sample is taken and 
the sample will not be extracted within 48 
hours of collection. the sample should be 
adjusted to a pH range of 6.0-8.0 with sodium 
hydroxide or sulfuric acid. 

Isotopes. lnc .. Cambridge. MA. Proper 
standardization requires the use of a specific 
labelled Isomer for each congener to be detennined. 
However, the oniy labelled isomers readily 
avai-labl&are "Cl-z,3.7.8-TCDD and ucl-Z.3.7,8-
TCDF. This method therefore uses these isomers a• 
surrogates for Iha CDDs and CDP-s. When other 
labelled-CDD11 and CDFs are available. their use 
will be required. 

~ This procedure is adopted because- standards 
are no! availabie for most of the CDDs and CDFs. 
and assume1 that all the conqeners will show the 
same response as the uniabeilt!d congener Wied as a 
~tandard. Althou~ this assumption may net he true 
in ail cases. the error will be small. 

&3 All samples must be extraeted within 
7 days and completely analyzed within 30 
days of collection. 

9. Extraction and Cleanup Procedures 
9.1 Use an aliquot of 1-10 g sample of the 

chemical waste or soil to be analyzed. Soils 
should be dried using a stream of prepurified 
nitrogen and pulverized in a ball-mill or 
similar device. Perform this operation in a 
clear area with proper hood space. Transfer 
the sample to a tared 125 ml flint glass bottle 
lTeflon-lined screw cap.) and determine the 
weight of the sample. Add an appropriate 
quantity of a1c1.Jabelled 2,3,7,8-TCDD (adjust 
the quantity according to the required 
minimum detectabll!' concentration), which is 
employed as an internal standard. 

9.Z Extraction 
9.Z.1 Extra~ chemical waste samples by 

adding 10 ml methanol, 40 mi petroleum 
ether. SO.ml doubly distilled water. and then 
shaking the mixture for 2. n'linutes. Tars 
should be completely diseolved in any of th.e 
recommended neat solventa. Activated 
carbon samples must be extracted with 
benzene using method 3546 in SW-846 (Test 
Methods for Evaluating Solid Waste-
Physical/Chemical Methods, available from 
G.P.0. Stbck #055--022-61001-2). 
Quantitatively transfer the organic extract or 
dissolved sample to a clean 250 ml flint glass 
bottle {Teflon lined screw cap), add 50 ml 
doubly distilled water and shake for 2 
minutes. Discard the aqueoua layer and 
proceed with Step 9.3. 

9.2.2 Extract soil samples by adding 40 ml 
of petroleum ether to the sample~ and then 
shaking_ for 20 minutes. Quantitatively 
transfer the organic extract to a clean 250 ml 
flint glass bottle (Teflon-lined screw cap), 
add 50 ml doubly distilled water and shake 
for 2 minutes. Discard the aqueous layer and 
proceed with Step 9.3. 

9.3 Wash the organic layer with 50 ml of 
20% aqueous potassium hydroxide by shaking 
for 10 minutes and then remove and discard. 
the aqueous layer. 

9.4 Wash the organic layer with 50 ml of 
doubly distiiled water by shaking for .z 
minutes, end discard the aqueous layer. 

9.5 Cautiously add 50 ml concentrated 
sulfuric acid and shake for 10. minutes. Allow 
the mixture to s~and until layers separate 
(approximately 1(}mintites), and remove and 
discard the acid layer. Repeat acid washing 
until no color is visible in the acid layer. 

9.6 Add 50 ml of doubly.distilled water ta 
the organic extract and shake for 2 minutes. 
Remove- and discard the aqueous layer and 
dry the organic layer by adding lOg of 
anhydrous sodium sulfate. 

9.7 Concentrate the extract to incipient 
dryness by heating in a 55• C water bath and 
simulteneouSly flowing a stream of 
prepurified nitrogen over the extract. 
Quantitatively transfer the residue to an 
alwnina microcolumn fabricated as follows: 

9.7.1 Cut off the top section of a 10- ml 
disposable Pyrex pipette at the 4.0 ml mark -
and insert a plug of silanized glass wool into 
the tip of the lower portion of the pipette. 

9.7.Z Add 2.Bg of Woelm basic alumina 
(p,reviously activated at 600' C overnight and 
tlien cooled to room temperature in a 
desiccator just prior to use). 

9.7.3 Transfer sample extract with a small 
volume of methylene chloride. 

9.8 Elute the microcolwnn with 10 ml of 
3% methylene cholride-in-hexane followed by 
15 ml of 203 methylene chloride-In-hexane 
and discard these effluents. Elute. the column 
with 15 ml of 50% methylene chloride-in
hexane and concentrate this effluent (55' C 
water bath, stream of prepurified nitrogen) to 
about 0.3--0.5 ml. 

9.9 Quantitatively transfer the residue 
(using methylene chloride to rinse the 
container) to a silanized Reacti-Vial (Pierce 
Chemical Co.). Evaporate, using a stream of 
prepurified nitrogen, almost to dryness, rinse 
the waifs of the vessel with approximately 0.5 
ml-methylene chloride, evaporate just to 
dryness. and tightly cap the vial. Store the 
vial at 5• C until analysis, at which time the 
sample is reconstituted by the addition of 
tridecane. 

9.10 Approximately t houF before GC-~fS 
fHRGC-1...R.~S) analysis. dilute the residue in 
the micro-reaction vessel with an appropriate 
quantity of tridecane. Gently swirl the 
tridecane on the lower portion of the.· vessel 
to ensure dissolution of the CDDs and CDFs. 
Analyze a sample by GC/EC to provide. 
insight into the-complexity of the problem, 
and to determine the manner in which the 
mass spectrometer should be used. Injeet an 
appropriate aliquot of the sample into the
GC-ri.15 instrument. using a syringe. 

9.11 If, upon preliminary GC-~fS· analysis, 
the sample appear.1 to contain interfering 
substances- \Vhicb obscure the analyses for 
CDDs- and CDFs, high perfonnance liquid 
chromatographic (HPLCJ cleanu,p of the 
extract is accomplished. prior to further GC
MS analysis. 

10. HPLC Cleanup Procedure 1 

10.1 Place approximet~ly Z ml of hexane 
in e 50 ml flint glass sample bottle fitted \vith 
a Teflon·lined cap. 

10-.2 At the appropriate retention time. 
position sample bottle to collect the required 
fraction. 

10.:r Add 2 ml of 5% (w/vJ sodium 
carbonate to the sample fraction collected 
and shake for one minute. 

10.4 Quantitatively remove. the hexane 
laye_r (top layer} and transfer to. a micro
reaction vessel. 

10.5 Concentrate the fraction to dryness 
and retain for further- analysis. 

11. GC/lv!S Analysis 
11.1 The. following column conditions- are 

recommended: Glass capillary column 
conditions: SP-Z250 coated on a 30 m long x 
0.25 mm I.D. glass column (Supelco No. 2-
3714. or equivalent} with helium carrier gas at 
30 cm/sec linear velocity, run splitlass. 
Column temoereture is ZlO'C. Under these 
conditions the retention time for TCDDs is 
about 9.5 minutes. Calibrate the system dally 
with,· a minimum, three injections of standard 
mixtures. 

11.Z Calculate response factors for 
standards relative to 37Cl-TCDD/F (see 
Section 12). 

11.3 Analyze samples with selected ion 
monitoring of at least two ions from Table 3. 

'For cleanup see also method =6320 or =8J:JQ, 
S\V-8411, Test Methods for Evaluatin'! Soiid \N<istP.. 
Phv~ir.al/Chemica! Methods [1982). 
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Proof of the presence of CDD or CDF exists if 
the following conditions are met: 

11.3.1 The retention time of the peak in 
the sample must match that in the standard. 
within the perfonnance specifications of the 
analytical system. · 

11.3.2 The ratio of ions must agree within 
103 with that of the standard. 

11.3.3 The retention time of the peak 
maximum for the ions of interest must 
exactly match that of the peak. 

11.4 Quantitate the CDD and CDF peaks 
from the response relative to the 31Cl
TCDD/F internal standards. Recovery of the 
internal standard should be greater than 50 
percent. 

11.5 If a response is obtained for the 
appropriate set of ions, but is outside the 
expected ratio, a co-eluting impurity may be 
suspected. In this case, another set Of ions 
characteristic of the CDD/CDF molecules 
should be analyzed. For TCDD a good choice 
of ions is m/ e 257 and m/ e 259. For TCDF a 
good choice of ions is m/e 241and243. These 
ions are useful in characterizing the 
molecular structure to TCDD or TCDF. For 
analysis of TCDD good analytical technique 
would require using all four ions, m/e 257, 
320, 322, and 328, to verify detection and 
signal to noise ratio of 5 to 1. Suspected 
impurities such as ODE, ODD, or PCB 
residues can be confirmed by checking for 
their major fragments. These materials can be 
removed by the cleanup columns. Failure to 
meet criteria should be explained in the 
report. or the sample reanalyzed. 

11.6 If broad backgrou:1d interference 
restricts the sensitivity of the GC/MS 
analysis. th'e analyst should employ cleanup 
procedures and reanalyze by GC/MS. See 
section 10.0. 

11.7 In those circumstances where these 
procedures do not yield a definitive 
conclusion, the use of high resolutioi;i mass 
spectrometry is suggested. · 

12. Calculations 
12.1 Determine the concentration of 

individual compounds according to the 
formula: 

Concentration. µ.g/ gm= , __ A_x_A.-'--

where: 
A= µ..g of internal standard added to the 

sample 8 

G=gm of sample extracted 
A.=area of characteris~ic ion of the 

compound being quantified. 
A;$= area of characteristic ion of the internal 

standard 
R1= response factor 9 

l'I'he proper amount of standard to be used Is 
determined from the calibration curve \See Section 
5.0). 

• [f standards for PCDDs/Fs and HxCDDs/Fs are 
not ava!lable. response factors for ions derived from 
these congeners are calcu!aled relative to "1Cl
TCOO/F. The analyst may use response factore for 
1.:!,3.4· or 2.3.7.S-'I'CDD. 1.2.3,4.7-PeCDO. or 
1.2.:J.4.7,B-HxCDD for quantitat!on of TCDOs/Fs, 
PeCDDsiFs and HxCDDs/Fs, respectively. Implicit 
in this requirement is the assumption that the same 
response is obtained from PCDDs/Fs ccontaining 
the same numbers of chlorine atoms. 

Response factors are calculated using data 
obtained from the analysis of standards 
according to the formula: 

Rf 
Ai.XC. 

where: 
Ct1 =concentration of the internal standard 
C..=concentration of the standard compound 

12.2 Report results in micrograms per 
gram without correction for recovery data. 
'A'hen duplicate and spiked samples are 
analyzed. all data obtained should be 
reported. 

12.3 Accuracy and Precision. No data are 
available at this time. 

TABLE 1.-GAS CHROMATOGRAPHY OF TCOO 

Cowmn 

Glass capill81)' ....... --··~·-····~···········"""" 

Reten- Oetec· 
tton time lion Hmit 

(mm.) (j.ig/kgJ' 

9.61 0,003 

' Detection lirml !or liquid samples is 0.003 µg/I. This is 
ca1cu1ated trom !tie minimum dete<:table GC response being 
eq~ to liva umea ttia GC backgrcund !10!88 assuming a 1 
ml ettectrve final volume oJ the 1 liter sample eKtract. and a 
GC infSClion al 5 microliter.1. Dal:ection levels apply to bc1111 
electron caprure ana GC/MS detection. For turmer details 
see 44 FR 69526 (December 3. 1979). 

TABLE 2.-DFTPP KEY IONS ANO ION 

ABUNDANCE CRITERIA 1 

ton a.buodance critena 

i 
51 i 30-00% of mass 198. 
68 i LesS than 2% of man 69. 
70 i Less than 2"" of mass 69. 

t27 : 40-60% ol mass 198. 
197 i Less tllan 1·~· o1mau198. 
198 ! Basa peak; 100"fo relallve abuncfance. 
199 ! 5-9% o1 mass 198. 
275 i 10-:l0% ol mus 198. 
365 ; Greeter than 1% ol mass 198. 
441 ' Presem but less than msaa 443. 
442 j Greater than 40% of maes 198. 
443 j 17-23% ol maas 442. 

'J. W. l:tehelbel'ger, LE. Ham.. and W.L SUdde. 1975. 
ReferBf!C8 COITl?Ollnd to calibrate ion abundance mee11ure
ment in gas cl1romatogr1pl1y·mass S?eCtrometry. Analy~cal 
Chemistry 47:995. 

TABLE s.-LIST OF ACCURATE MASSES MONITORED USING GC SELECTED·ION MONITORING, Low 

RESOLUTION, MASS SPECTROMETRY FOR SIMULTANEOUS DETERMINATION OF TETRA-, PENTA•, 
AND HEXACHLOAINATEO DIBENZO·p·DIOXINS ANO OtBENZOFURANS 

Clan of eh!orlnated dlbem:odio:dn or dibe!1'zoturan 

Number 

"' chlorine 
substrt

uer.ts jX) 

Monitored mli 

'" dlbenzcdKJ)(ins 
c;~H.-.~1. 

i 

I 

Monitored m/i I 
'" dlbenzofurans 

C..iH...,.OCl, 

ApproKi
mate 

theoretical 
ratio 

B)(pected 
on ba111s ol 

iSOlootc: 
abunaance 

T---·-·-····-··"""·"-··-·-··-··-···············-···-···············-····-··-· ····1 .i • 319 ... , I . 303 ... , 0.74 

I 
321.BIM 305.903 1.00 

! : ~~::i ..... -.... ~:.~.~ ... ~~~ .. ( 0.21 
i ~ 258.930 ! 0.20 

Penta •. - .................... - ................... , .............. , __ ,_,, ....... _ ......... - ......... .! 
............................ 

5i I 353.9581 1 337.883 0.57 

Haxa ....................... ---········---· •.••. - .................................................. ! al 
355.855 339.860 1.00 
389.8161 373.821 1.00 

I 391.8!3 376.818 0.87' 

' Molecular ion peak. 
a Clo-labelled standard peaks. 
1 Ions wl'lien can oe monitored in TCOO analyses for confirmation purooses. 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

12. The authority citation for Part 264 
reads as follows: 

Authority: Secs. 1000; 200Z(a), 3004, and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976. as amended (42 U.S.C. 
6905, 6912(a}, 6924. and 6925). 

13. In Subpart I of Part·264, the 
introductory text in paragraph (c) is 
revised and a new paragraph (d) is 
added to § 264.175: 

§ 264.175 Containment. 

(c) Storage areas that store containers 
holding only wastes that do not contain 

free liquids need not have a containment 
system defined by paragraph (b) of this 
section, except as provided by 
paragraph (d) of this section or provided 
that: 

(d) Storage areas that store containers 
holding the wastes listed below that do 
not contain free liquids must have a 
containment system defined by 
paragraph (bl of this section: 

(1) F020, F021, F022, F023, F026, 
andF027. 

(2) [Reserved) 
14. In Subpart J of Part 264, amend 

§ 264.194 by redesignating paragraph (c) 
as paragraph {c)(1J, and adding a new 
paragraph (c)(2): 

§ 264.194 Inspections. 
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(c)(1) • • • 
(2) For EPA Hazardous Wastes Nos. 

FOZO, F021, F022. F023, F026, and 
F027, the contingency plan must also 
include the procedures for responding to 
a spill or leak of these wastes from 
tanks into the containment system. 
These procedures shall include 
ineasures for immediate removal of the 
waste from the system and replacement 
or repair of the leaking tank. 

15. [n Subpart J of Part 264, add the 
following § 264.200: -

§ 264.200 Special reciulrements for 
hazardoua waetea F020, F021, F022. F023, 
F026, and F027. 

(a) In addition to the other 
requirements of Subpart J, the following 
requirements apply to tanks storing or 
treating hazardous wastes F020, F021, 
F022, F023, F02S, and F027. 

[1) Tanks must have systems designed 
and operated to detect and adequately 
contain spills or leaks. The design and 
operation of any containment system 
must reflect consideration of all relevant 
factors. including: 

(i) Capacity of the tank; 
(ii} Volumes and characteristics of 

wastes stored or treated in the tank: 
(iii) Method of collection of spills or 

leaks: · 
(iv) The design and construction 

materials of the tank and containment 
system: and 

(v) The need to prevent precipitation· 
and run.an from entering into the· 
system. 

(2) As part of the contingency plan 
required by Subpart D of Part 264, the 
owner or operator must specify such 
procedures for responding to a spill or 
leak from the tank into the containment 
system as may be necessary to protect 
human health and the environment. 
These procedures shall include 
measures for immediate removal of the 
waste from the system and replacement 
or repair of the leaking tank. 

16. [n Subpart K of Part 264, add thtt 
following section § 264.231: 

§ 264.231 ·spectal requirements for 
hazardous wastes F020;. F021, F022, F023, 
F026, and F02T. 

(a) Hazardous Wastes FOZO, F021. 
F022, FOZ3, F026, and F027 must not 
be placed in a surface impoundment 
unless the owner or operator operates 
the surface· impoundment in accordance 
with a management plan for these 
wastes that is approved by the Regional 
Administrator pursuant to the standards 
set out in this paragraph. and in accord 
with all other applicable requirements of 
this Part. The factors to be considered 
are: 

(!)The volume, physical. and 
chemical characteristics of the wastes, 
including their potential ta migrate 
through soil or to volatilize or escape 
into the atmosphere: 

{2} The attenuative properties of 
underlying and surrounding soils or 
other materials; 

[3) The mobilizing properties of other 
materials co..ffisposed with these 
wastes; and 

(4) The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

(b] The Regional Administrator may 
determine that additional desigµ, 
operating, and monitoring requirements 
are necessary for surface impoundments 
managing hazardous wastes F020, 
F021, F02Z. F023, F026, and F027 in 
order to reduce the possibility.of 
migration of these wastes to ground 
water, surface water, or air so as to 
protect human health and the 
environment. 

17. In Subpart L of Part Z64, add the 
following section § 264.259: 

§ 214.259 Speclat requirements tar 
hazardoue waetea F020, F021, F022, F023, 
F02B, and F027. 

(•)Hazardous Wastes FOZO, FOZ1, 
F022, F023, F026, and F027 must not 
be placed in waste piles that are not 
enclosed (as defined in §Z64.250(c)) 
unless the owner or operator operates 
the waste pile in accordance with a 
management plan for these wastes that 
is approved by the Regional . 
Administrator pursuant to the standards 
set out in this paragraph, and in accord 
with all other applicable requirements of 
this Part. The factors to be considered 
are: 

(1) Th1t volume, physical, and 
chemical characteristics of the wastes, 
including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere: 

(2) The attenuative properties.of 
underlying and surrounding soils. or 
other materials: 

[3) The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment. design, or monitoring 
techniques-. 

(b) The Regional Administrator may 
determine that additional design. 
operating, and monitoring requirements 
are necessary for piles managing 
hazardous wastes F020, F021. F022, 
F023, F026, and, FOZ7 in order ta 
reduce the possibility of migration of 
these wastes to ground water. surface 
water, or air so as to protect human 
heaith and the environment. 

18. In Subpart M of Part Z64, add the 
following section § 264.283: 

. ~ 264.283 Special requirements for 
hazardous wastes F020. f021, F022. F023, 
F026, and F027. 

(a} Hazardous Wastes. F020. FOZl. 
FOZ2. F023, F028 and, F027 must not 
be placed in a land treatment unit unless 
the owner or operator operates the 
facility in accordance with a 
management plan for these wastes that 
is approved by the Regional 
Administrator pursuant to the standards 
set out in this paragraph, and in accord 
'.vith all other applicable requirements of 
this Part. The factors to be considered 
are: 

(1) The vo[ume, physical, and 
chemical characteristics of the wastes. 
including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere: 

(2) The attenuative properties of 
underlying and surrounding soils or ' 
other materials; 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

[4} The effectiveness of additional 
treatment; design. or monitoring 
techniques. 

(b) The Regional Administrator may 
determine that additional design, 
operating, and monitoring requirements 
are necessary for land treatment 
facilities managing hazardous wastes 
FOZO, FOZ1. F02Z. F023, F026, and 
F027 in order to reduce the possibility 
of migration of these wastes to ground 
water, surface water, or air so as to 
protect human health and the 
environment. 

19. [n Subpart N of Part 264, add the 
following-section§ 264.317: 

§ 264.317 SpecJal retiulrements tor 
hazardous wastes F020, F021, F022, F023, 
F026, and F027. 

[a) Hazardous WastesF020, FOZ1, 
F022, F023, F026, and F027 must not 
be placed in a landfills unless the owner 
or operator operates the landfill in 
accord with a management plan for 
these wastes that is approved by the 
Regional Administrator pursuant to the 
standards set out in this paragraph, and 
in accord with all other applicable 
requirements of this Part. The factors to 
be considered are: 

(1) The volume, physical. and 
chemical characteristics of the wastes, 
including their potential to migrate 
through the soil or to volatilize or escape 
into the atmosphere: 

(2) The attenuative properties of 
underlying and surrounding soils or 
other materials: 
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l3l The mobilizing properties of other 
-naterials co-disposed with these 

astes: and ~ 

[4} The effectiveness of additional 
treatment, design. or monit(Jring 
requirements. 

fb] The Region.at Administrator :nay 
determine that additional design.. 
operating, and mot'...itaring requirements. 
ore necessary for landfills managing 
hazardous wastes F02.fJ. F02.:!. F02.2.. 
F023. FOze.. and F027 ln order to reduce 
the possibility of rrigration of these 
v.:astes to ground ·.vater, surface water. 
or air so. as to protect human health and 
the environment. 

20. In Subpart 0 of Part 264. amend 
~ 264.343 by revising paragraph fa} and 
redesignating paragraph (aj as. 
paragraph (a)(l), and adding a new 
paragraph (a)[2J to read as follows: 

§ 264.343 Performance standards.. 

[o)ll) Except as provided in paragraph 
{aif2). an incinerator burning hazardous 
v•aste must achieve a destruction and 
removal efficiency (DRE) of 99.993 for 
each principal organic hazardous 
constituent(POHCJ desigilated {under 
§ 264.342) in its perm.it.for each waste 
feed. DRE is determined for each POHC 
',nm the fa-Hawing equation: 

where: 

'N1n =mass. feed rate 0£ one principal argair:;c 
hazardous constituent (PDHC1 in th~ 
waste- stream. feeding. the incinerato.t 

ond 

VVou1=mass emission rate of th1:1 same POOC 
prese..'lt.in@"Xhffil.st emisaWns µ..."'iGJr tct 
rt>lease to the auncsphere-. 

:zJ .'\n incinerator burning hazard:ous
wastes F020. F021..FOZ2.. F023. F02a 
or FOZ7 must achieve a destruction and 
remo\'at efficiency (DRE} of 99.9999% for 
ear.h principal organic hazardous 
constituent (POI-IC) deslgnatetl (under 
§ 254.342} in its permit. This 
ptrformance must be ciemonstratea on 
POHCs that are more difficult to 
incinerate than tetra-. oenta-. anci 
hexuchlorodibenzo-p-dioxins and 
uibenzofura."15. DRE ls determined fru
each POHC from the eauation in 
§ .'.!B4.343[a}(1).1n addition, the owner or 
~ioerator of the incinerator must notifv 
di.e Regional Administrator of his lnt~nt 

incinerate hazarrious wastes FO:::o. 
2·1. F022. F023, F026. or F027 

?ART 265-INTERIM STANDARDS 
FOR OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT. 
STORAGE, AND DISPOSAL 
FACILITIES 

21. The authority citation for Part .265 
reads as follows: 

Authority: Secs. 1006. 2002(al, 3004, and 
3005 of the Solid W a.ste Disposal Act. a& 

amel'!.ded by the Resource Conservatinn and 
Recovery Act of 19i6, as amended (42 U.S.C. 
6905, 6912(aJ, 5gz4, and 6925), 

22. S 265.1 is amended by adding: 
paragraph ( ci) 

§ 265.1 Parpose, scope, anc:tappticabiftty. 

( d) The fallowing hazardous \.Vastes 
must not be managed at facilities 
subject to re:gulatiOD. under this Part. 

(1} EPA Hazardous Waste Nos. F020. 
F021. F022. F023. FOZ6. or FOZ7 
unle= 

(i) The wastewater treatment sludge is 
generated in a surface impoundment as 
part of the plant's wastelirater treatment 
system; 

(ii) The waste is stored in tanks or 
container$: 

(iii) The waste is stored or treated in 
was-te ptles that meet the requ.iremer:ts 
of ~ ::BU:iO(c) as well as all other 
applicable requirements of Subpart L ol 
this !'art:. 

(iv) The waste i& burned in 
incinerators that are certified~ 
to the standards. and procedures in 
§ 265.352: or 

( v) The waste is burned in facilities 
that them:ia!lv treat the wrurte in a 
device other than an. incinerator and 
that. are cel'tified puim1anl to the 
standards and procedmes iII §- :::fl5.383. 

23. In Subpart 0 of Part 265. add the 
following§. 255.352: · 

§ :265.352 Interim Status Incinerators. 
Sumlag Particular Hazardaua. Wastes. 

(a) Owners or operators. o.f 
incinerators subject to this Subpart nwy 
burn EPA Hazardous WastesFO:ID. 
F021. F022. F023. FOZ6. or F027 if they 
receive a certification from the _l\.ssistant 
Administrator for Solid V.Jaste and 
Emergency.Response that they can meet 
the performance standards of Subpart 0 
of Part Z64 when they burn these 
wastes. 

(b} The follovving- standards and 
procedures will be- used in-determining 
whether to certify a.c: incinerator: 

(1-l The owner or operator 1viil &ubl!'..i-t 
an application to the A.ss.lstant 
Administrator for Soiid \Vaste and 
Emergency Response containing 
applicable information \n §§ 270.:19 and 
~70.62 demonstrating that the 
incinerator can meet the performance 

standards in Subpart 0 of Part :.!64 when 
thev bum these wastes. 

(2) The Assist.nr;.t .. :\.dministrator-for 
Solid \Vaste and Eme!geney Response 
will issue a ~entadi.:e decision as to 
whether t..~e '.nc.i..11erator can meet the 
oerforma-:1.Ce sia::dards in Subpart 0 of 
Pnrt ~. >;.otification cf thls ten:tati¥e 
decision will be prov:ided by newspaper 
advertisement and radio broadcast in 
the jurisdiction ;vb.ere the- incineralor is 
located. The . .\ssi&tant . .\d.minisU"ator for 
Solid Waste and Emergency Response 
lvill accept comment on the tentative 
decisjon for 60 days. The Assi.stant 
Administrator for Solid Waste and 
Emergency Response alSo may hold a 
public hearing upon request or at his 
discretion. 

(SJ A!ter the- cluse of the public 
comment period .. the Assistant 
Administrator for Solid \l\/aste and 
Emergency Response wiil issue a 
decision 'vhether or not to certify the 
incinerator. 

Z4. In Subpart P of Part W&, add th" 
following § ~65.383: 

§ 265.383 Interim Status Thermat 
Treatment Davices; Burning Particular 
Hazardous Waste.. 

'a} Owners or operamrs of thermal 
treatment de..-ices subject to this 
Subpart may bum EPA Hazardous 
Wastes F020, F02l, FOZZ, F023, F026, 
or F02:" if they receive a certification 
from the .i\ssistant i\dmil"JstFator for 
Solid Waste and Emergency Respoitse 
that the-y can meet die performance 
standards of Subpart 0 of Part 264 when 
they burn these wastes. 

{b) The following standarrls and 
procedures wilI be used fn determining 
whether tO' certiir a thermai treatment 
unit: 

(1} The O\.\'ller or operator \vill suiln:rit 
an application to the Assistant 
Administrator fur Solid V'i aste and 
Rmergency Response containing the 
applicable information in Si 270.Ig and 
27.0.62. demonstrating that the thermal 
treatment unit ccin meet ilie performance 
standard in Subpart 0 of Part 264 when 
they burn these wastes. 

[2J The . .;ss.isranl ~...dmini.strator for 
Solid \VaP.te ar:.dEm~ency Response 
will issue a tenIBlive decision as to 
\Vhether t.':e thermal treatment unit can 
meet the performance standards in 
Subpart 0 of Part 254. :'fotffication ol 
this :entative decision will be provided 
by ne\vspaper advertisement and radio 
broadcast in the jurisdiction where the 
thermfli treatment device is located. The 
r\ss1stanI .\cirninistrator for Solid Waste 
and Err1er~ency Response \Vill accept 
con1ment on the tentative decision for 60 
.:lnvs. The f\55istant Administrator for 

' 
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Solid Waste and Emergency Response 
also may hold a public hearing upon 
request or at his discretion. 

[3) After the close of the public 
comment period, the Assistant 
Administrator for Solid Waste and 
Emergency Response will issue a 
decision whether or not to certify the 
thermal treatment unit. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

25. The authority citation for Part 270 
reads as follows: 

Authority: Secs. 1006, 2002(a), 3005, 3007, 
and 7004 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6905, 691Z(a}, 6925, 6927. and 6974}. 

26. In Subpart B of Part 270, paragraph 
(b }[7) of § 270.14 is revised to read as 
follows: · 

§ 270.14 Contents of Part B: General 
r~quirements. 

(h)" .... 
(7) A copy of the contingency plan 

required by Part 264, Subpart D. Note: 
Include, where applicable. as part of the 
contingency plan, specific requirements 
in § § 264.227. 264.255, and 264.200. 

27. In Subpart B of Part 270, §270.16 is 
amended by adding paragraph (g): 

§ 270.16 Specific Part B infonnatiorl 
requirements far tankL 

(g) Where applic~ble, a descriPtion of 
the containment and detection systems 
to demonstrate compliance with 
§ 264.ZOO(a) must include at least the 
following: 

(1} Drawings and a description of the 
basic design parameters. dimensions. 
and materials of construction of the 
contairunent system. 

(2) Capacity of the containment 
system relative to the design capacity of 
the tank{s] within the system. 

(3} Description of the system to detect 
leaks and spills. and how precipitation 
and run-on will be prevented from 
entering into the detection system. 

28. In Subpart B of Part 270, § 270.17 is 
amended by adding paragraph (j): 

§ 270.17 Specific Part B Information 
requirements for surface impoundments. 

(j) A waste management plan for EPA 
1'Iazardous Waste Nos. F020. F021. 
F022. F023, F026, and F027 describing 
how the surface impoundment is or will 
be designed, constructed. operated, and 
maintained to meet the requirements of 
§ 264.231, This submission must address 
the following items as specified in 
§ 264.231: 

(1) The volume, physical. and 
chemical characteristics of the wastes, 
including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere; 

(2) The attenuative properties of 
underlying and surrounding soils or 
other materials; 

{3) The mobilizing properties of other 
materials co-disposed with these 
wastes; and 

(4) The effectiveness of additional 
treatment. design, or monitoring 
techniques. 

29. In Subpart B of Part Z70, § 270. 18 is 
amended by adding paragraph (j): 

§ 270.18 Specific Part B Information 
requirements for waste piles. 

(j) A waste management plan for EPA 
Hazardous Waste Nos. F020, F021. 
F022, F023, F026, and F027 describing 
how a waste pile that is not enclosed (as 
defined in§ 264.250(c))-is or will be 
designed, constructed, operated, and 
maintained to meet the requirements of 
§ 264.259. This submission must address 
the following items as specified-in 
§ 264.259: 

( 1) The volume, physical. and 
chemical characteristics of the wastes to 
be disposed in the waste pile. including 
their potential to migrate through soil or 
ta volatilize or escape into the 
atmosphere: 

(2) The attenuative properties of 
underlying and surrounding soils or 
other materials: 

(3) The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment, design. or monitoring 
techniques. 

30. In Subpart B of.Part 270. § 270.20 is 
amended by adding paragraph (i): 

§ 270.20 Sp'eclflc Part B lnfonnatlon 
requirements tor land treatment facilities. 

(i) A waste management plan for EPA 
Hazardous Waste.Nos. F020. F021, 
F022, F023. F02B. and F027 describing 

ho\V a land treatment facility is or vdll 
be designed. constructed, operated, and 
maintained to meet the requirements of 
§ 264.283. This submission must address 
the follo\ving items as specified in 
§ 264.283: 

(1) The volume. physical, and 
chemical characteristics of the \vastes. 
including their potential to mi~rate 
through soil or to volatilize or escape 
into the atmosphere; 

(2) The attentuative properties of 
unUerlying and surrounding soils or 
other materials: 

(3) The mobilizing properties of other 
rnaterials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment, design. or monitoring 
techniques. 

31. In Subpart B of Part 270, § 270.21 ls 
amended by adding paragraph (j): 

§ 270.21 Specific Part B !nformatlon 
requirements for landfills. 

(j) A tvaste management plan for EP1\ 
Hazardous Waste Nos. F020, F021, 
F022, F023, F026, and F027 describing 
how a landfill IS or tvill be designed, 
constructed, operated, and maintained 
to meet the requirements of§ 264.317. 
This submission must address the 
following items as specified in § 264.31'.i 

(1) The volume, physical. and 
chemical characteristics of the wastes. 
including their potential to migrate 
through soil or to volatilize or escape 
into the atmosphere; 

(2) The attenuative properties of 
underlying and surrounding soils or 
other materials; 

(3} The mobilizing properties of other 
materials co-disposed with these 
wastes: and 

(4) The effectiveness of additional 
treatment, design. or monitoring 
techniques. 

PART 775-STORAGE ANO DISPOSAL 
OF WASTE MATERIAL [REMOVED] 

32. The authority citation for Part i75 
reads as follows: 

Authority: Sec. 6 of the Toxic Substances 
Control Act (TSl:::AJ Pub. L. 94-469, 90 Stat. 
2020 115 u.s.c. 2605). 

33. Part 775 is removed. 

[FR Doc. 85-604 Filed 1-11-85: 3:45 A.m] 
BILLING COOE 65110-50-M 
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PART 260-HAZAROOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 

Aulhority: Secs. 1000. 2002(a), 3001 through 
3007, a.nd 3010 of the Solid Waste DlopoaaJ. 
Act. aa amended by the Resource 
Conoervation and Recovery Act of1976. as 
amendad [42 U.S.C. 6005, 6912(a), 6921 
through 6927, and 6930J. 

2. In § 260.30, paragraph (a) is revised 
to read as follows: 

§ 260.30 Varian- from claaslflcatlon ••a 
aoUd waate. 

• 
(a) Materials that are accumulated 

speculatively without sufficient amounts 
being recycled (as defined In 
§ 261.l(c)(B) of this chapter): 

• • • • • 
PART 261-IDENTlF!CATION AND 
LISTING OF HAZARDOUS WASTE 

3. The authority citation for Part 261 
reads as follows: 

Authority: Sec1.1ooa, Z002{a),.300t, and 
3002 of the Solid Waate Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1978, as amended {42 U.S.C. 
6905. 6912(•), 6921. and 6922J. 

4. Section 261.3 is amended by 
revising paragraph (c)(Z) to read as 
follows: 

§ 261.3 Definition ot hazardous waste. 

(c) • • • 
(Zl(i) Except as otherwise provided in 

paragraph (c)[Z)(ii) of this section. any 
solid waste generated from the 
treatment. storage. or disposal of a 

hazardous waste, including any sludge, 
spill residue, ash, emission control dust. 
or leachate (but not including 
precipitation run·off) is a hazardous 
waste. (However, materials that are 
reclaimed from solid wastes and that 
are uaed beneficially are not solid 
~astes and hence are not hazardous 
'Wastes under this provision unJess the 
reclaimed material is burned for energy 
recovery or used in a manner 
constituting disposal.) 

(ii) The following solid wastes are not 
hazardous even though they are 
generated from the treatment, storage. or 
disposal of a hazardous waste. unless, 
they exhibit one or more of the 
characteristics of hazardous waste: {A) 
Waste pickle liquor sludge generated by 
lime stabilization of spent pickle liquor 
from the iron and steel industry (S!C 
Codes 331 and 33Z). 

• 

s. Section Z51.4 is amended by 
revising paragraph (a)(B) to read as 
follows: 

§ 261.4 ExcluaJons. 

(a} • • • 

(8) Pulping liquors (i.e .. black liquor) 
that are reclaimed in a pulping liquor 
recovery fumaca and then reused i.n the 
pulping precess, unleso it is accumulated 
speculatively as defmed in I Z61.l(c) of 
this chapter. 

• • 
8. Section Z6l.S is amended by 

revising the second sentence in 
paragraph (c) to read as follows: 

§ 281.5 Specfal requirements IM 
hzlzardoua wuta generated by aman 
qvanUly genotatora. 

• • • 
(c) • • •Hazardous waste that is 

subject to the requirements of§ 281.6 (b) 
and (c) and Subparts C. D, and I' of Part 
ZBB is included in the quantity 
determination of this section and is 
subject to the requirements of this 
section. 

.PART 266-STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

7. The authority citation for Pert Z6B 
reads as follows: , 

Authority: Secs. 1006, 2002(a}, and 3004 of 
the Solid Waste Disposal Act. as amended by 
the Resource Conservation and Recovery Act 
of197B, as amended (42 U.S.C. 6905, 691.:?(a), 
and 092.JJ. 

8. ln I za!l.JO. paragraphs (b) (3) and 
( 4) are added to read as follows: 

. . . 
(bJ ••• 
(3) Hazardous waste fuels that are 

exempt from the labeling requirements 
of RCRA Section 3004(r). 

(4) Coke from the iron and steel 
indu•try that contains hazardous waste 
from the iron and steel production 
process. 
• • • 

9. Section 286.33 is amended by 
revi8in8 paragraph (b) to read as 
follows: 

§ 2'8.:13 Standm!s appUcobfo to 
tranapcn1ra of hazardous wuto fu.t. 

• 
(b) Transporters of hazardous waste 

fuel are nol presently subject to 
regulation when they transport 
hazardous wastes fuel from marketers. 
who are not also the genera tom of 'the 
waste. to burners or other marketers. 

14219 
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N, of Title 40 of the Code of Federal 
Regulations are aniended as follows: 

PART 265-INTERIM STATUS 1 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 

1. The authority citation for Part 265 
continues to read es follows: 

Authority: Secs. 1006, 2002(a), and 3004 of 
the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recovery Act 
of 1976, as amended (42 U.S.C. 6905, 6912(a), 
and 6924). 

2. In 40 CFR Part 265, Subpart K. 
§ § 265.222 and 265229 are revised to 
read as follows: 

§ 265.222 General operattng requl"""""ta. 

(a} A surface impoundment must 
maintain enough freeboard to prevent 
any overlapping of the dike by 
overfilling, wave action, or a storm. 
Except aa provided in paragraph (b) of 
this section, there must be nt least 60 
centimeters {two feet) of freeboerd. 

(b) A free board level leas than 60 
centimeters (two feet) may be 
maintained if the owner or opera tor 
obtains certification by a qualified 
engineer that alternate design f.eatures 
or operating plans will, to the best of his 
knowledge and opinion. prevent 
overtopping of the dike. The 
certification, along with a written 
identification of alternate design 
features or operating plans preventing 
overtopping, must be maintained at the 
facility. 

{Approved by the Office of Management and 
Budget under the control number 2.050--0007) 

§ 265.229 Special requirements for 
lgnltabkt or reactive waste. 

Ignitable or reactive waste must not 
be placed in a surface impoundment 
unless: 

(a) The waste is treated, rendered, or 
mixed before or immediately after 
placement in the impoundment so that: 

(1) The resulting waste, mixture. or 
dissolution of material no longer meets 
the definition of ignitable or reactive 
waste under § § 261.21 or 261.2.3 of this 
chapter; and 

(2) Section 265.17(b) is complied with: 
or 

(b}(l) The waste is managed in such a 
way that it is protected from any 
material or conditions which may cause 
·it to ignite or react: and 

(2) The owner or operator obtains a 
certification from a qualified chemist or 
engineer that. to the beet of his 
knowledge and opinion. the design 
features or operating plans of the facility 
will prevent ignition or reaction: and 

(3) The certification and the basis for 
it are maintained at the facility; or 

(c) The surface impoundment is used 
solely for emergencies. 
(Approved by the Office of Management and
Budget under the control number 2.050-0007) 

3. In 40 CFR Part 265, Subpart M, 
§ 265.272 is amended by revising 
paragraph (a} to reed as follows: 

§ 265.272 Gen""'I operating requirements. 
(a} Hazardous waste must not be 

placed in or on a land treatment facility 
unless the waste can be made less 
hazardous or nonhazardous by 
degradation, transformation, or 
immobilization processes occurring in or 
on the soil. 

4. In 40 CFR Part 265, Subpart M, 
§ § 265.310 and 265.315 are revised to 
read as follows: 

§ 285.310 Closure and posklosure care. 
(a) At final closure of the landfill or 

upon ciosure of any cell, the owner or 
operator must cover the landfill or cell 
with a final cover designed and 
constructed to: 

[1) Provide long-term minimization of 
migration of liquids through the closed 
landfill: 

(2] Function with minimum 
maintenance; 

(3) Promote drainage and minimize 
erosion or abrasion of the cover: 

{ 4) Accommodate settling and 
subsidence so that the cover's integrity 
is maintained: and 

(5) Have a permeability less than or 
equal to the permeability of any bottom 
liner system or natural subsoils present. 

{b) After final closure. the owner or 
operator must comply with all post
closure requirements contained in 
§§ 265.117-265.120 including 
maintenance and monitoring throughout 
the post-closure care period. The owner 
or operator must: 

(1) Maintain the integrity and 
effectiveness of the final cover. 
including making repairs to the cover as 
necessary to ~orrect the effects of 
settling, subsidence .. erosion, or other 
events; 

(2} Maintain and monitor the ground
water monitoring system and comply 
with ell other applicable requirements of 
Subpart F of this part: 

{3) Prevent run-on and run-off from 
eroding or otherwise damaging the final 
cover. and 

{4) Protect end maintain surveyed 
benchmarks used in complying with 
§ 265.309. 

§ 265.315 Special requirements for 
contmners. 

Unless they are very small, such as an 
ampule, containers must be either: 

(a) At least 90 peroent full when 
placed in the landfill: or 

(b} Crushed. shredded, or similarly 
reduced in volume to the maximum 
practical extent before burial in the 
landfill. 

[FR Doc. 85-9600 Filed 4-22-85; 8:45 amj 
BIWNQ cooe 65611"'5~ 
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and Budget (OMB) under the Paperwork 
Reduction Act of 1960, 44 U.S.C. 3501-
3520 and have been assigned the 
following control numbers: 205o--0012 
and 2050-0013. 

VIII. List of Subjects 

40 CFR Part 260 

Administrative practice end 
procedure, Hazardous materials, Waste 
treatment and disposal. 

40 CFR Part 264 

tlazardous materials, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures .. Surety 
bonds, Waste treatment and disposal, 
Water supply. 

40 CFR Part 265 

Hazardous materials, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Waste treatment and disposal, 
Water supply. 

40 CFR Part 270 

Administrative practice and 
procedure, Reporting and recordkeeping 
requirements, Hazardous materials, 
Waste treatment and disposal, Water 
pollution control, Water supply, 
Intergovernmental relations, Penalties, 
Confidential business information, 
Incorporation by reference. 

Dated: April 22, 1985. 
Lee M. Thomas, 
Administrator. 

For the reasons set forth in the 
preamble, 40 CFR Parts 260, 264, 265 and 
270 are amended as set forth below. 

PART 260-HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 260 
reads as follows: 
· Authority; Secs. 1006, Z002(a), 3001 through 
3007, 3010, and 7004 of the Solid Waste 
Disposal Act, as emended by the Resource 
Conservation end Recovery Act of 1976 as 
amended, (42 U.S.C. 6905, 6912(a), 6921 
through 6927, 6930 and 6974). 

2. Section 260.11 is amended by 
revising the fourth reference in 
paragraph (a) to read as follows: 

§ 260.11 ReferenceL 
(a) * • • 
"Test Methods for Evaluating Solid 

Waste, Physical/Chemical Methods", 
EPA Publication SW-846 [Second 
Edition, 1982 as amended by Update I 
(April, 1964), and Update II (April, 
1985)]. The second edition or SW-846 
and Updates I and II are available from 
the Superintendent of Documents, U.S. 
Government Printing Office, 

Washington, D.C. 20401, (202) 783-3228, 
on a .subscription basis. 

PART 264-STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

3. The authority citation for Part 264 
reads as follows: 

Authority: Secs. 1006, 2002(a}, 3004, end 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C. 
6005, 6912(a), 6924, and 6925). 

4. Section 264.13 Is amended by 
revising paragraph (b )(6) and by adding 
an OMB control number to the end of 
the section to read as follows: 

§ 264.13 General waste analyals. 

• 
(b) ••• 

(6) Where applicable, the methods 
which will be used to meet the 
additional waste analysis requirements 
for specific waste management methods 
as specified In § § 264.17, 264.314, and 
264.341. 
• • • • 
(Information collection requirements in 
paragraph (b)(6) approved by OMB under 
control number 2050-0012} 

5. Section 264.73 is amended by 
revlalng paragraph (b)(3) and by adding 
an OMB control number to the end of 
the section to read as follows: 

§ 284.73 OperaUng record. 

• • 
(b) • * * 
(3) Records and results of waste 

analyses performed as specified in 
! ! 264.13, 264.17, 264.314, and 264.341; 

(Information collection requirements in 
paragraph (b](3) approved by OMB under 
control number 2050--0013} 

8. Section 264.314 is amended by 
revising its title and by adding a new 
paragraph (c) to read as follows: 

§ 264.314 Special requirement• for bulk 
and containerized llquldL 

• 
(c) To demonstrate the absence or 

presence of free liquids in either a 
containerized or a bulk waste, the 
following test must be used: Method 
9095 (Paint Filter Liquids Test) as 
described in ''Test Methods for 
Evaluating Solid Wastes, Physical/ 
Chemical Methods." [EPA Publication 
No. SW-846]. 

PART 265-INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 

7. The authority citation for Part 265 
reads as follows: 

Aulhorlty: Secs. 1006, 2002(a), 3004, and 
3005 of the Solid Waste Disposal Act, as 
amended (42 U.S.C. 6905, 6908, 8912(a}, 6924, 
and 6925}. 

8. Section 265.13 is amended by 
revising paragraph (b)(6) and by adding 
an OMB control number to the end of 
the section to read as follows: 

§ 265.13 General waste anatysls. 
• • 

(b) ••• 
(6) Where applicable, the methods 

which will be used to meet the 
additional waste analysis requirements 
for specific waste management methods 
as specified In !§ 265.193, 265.225, 
265.252, 265.273, 265.314, 265.345, 265.375, 
and 265.402. 
• • • 
{Information collection requirements 
approved by OMB un~er control number 
2056--0012) 

9. Section 265.73 is amended by 
revising paragraph (b)(3) and by adding 
an OMB control number to the end of 
the section to read as follows: 

§ 2li5.73 Operatl119 record. 
• • 

(b) * * * 
(3) Records and results of waste 

analyses and trial tests performed as 
specified In !§ 265.13, 265.193, 265.225, 
265.252, 265.273, 265.314, 265.341, 265.375, 
and 265.402; · 

• 
(Information collection requirements 
approved by OBM under control number 
205CHl013) 

10. Section 265.302 as amended by 
revising the comment to read as follows: 

§ 265.302 General operating requirements. 
• • 
[Comment: As required by§ 265.13, the waste 
analysis plan must include analyses needed 
to comply with § § 265.312, 265.313, and 
265.314. As required by § 285.73, the owner or 
operator must place the resulls of these 
analyses in the operating record of the 
facility]. 

11. Section 285.314 is amended by 
revising its title and by adding a new 
paragraph (d) to read as follows: 

§ 265.314 Special Requirement• for Bulk 
and Containerized UqutdL 

• • • 
(d) To demonstrate the absence or 

presence of free liquids In either n 
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containerized ore bulk waste, the 
following test must be used: Method 
0095 (Paint Filter Liquids Test) es 
described in "Test Methods for 
Evaluating Solid Wastes, Physical/ 
Chemical Methods." (EPA Publication 
No. SW--&16]. 

PART 270-EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

12. The authority citation for Part 270 
rends es follows: 

Authority: Secs. 1006. 2002, 3005, 3007, and 
7004 or tfte Solid Waele Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976, as ll.mended {42 U.S.C. 
6005, 6912, 6925, 6927, and 6974]. 

13. Section 270.6 is emended by 
revising the first reference in perttgraph 
(a) to read es follows: 

§ 270.6 Referencea 

(a) • • .. 
"Test Methods for Evaluating Solid 

Waste, Physical/Chemical Methods", 

EPA Publication SW--&16 [Second 
Edition, 1982 as amended by Update I 
(April, 1984) and Update II April, 1965). 
The second edition of SW--846 and 
Updates I and II are available from the 
Superintendent of Documents, U.S. 
Go\'ernment Printing Office, 
Washington, D.C. 20401, (202) 763-3238, 
on a subscription basis. 

!FR Doc. 85--10278 Filed 4-29--85: 8:45 amJ 
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Rule Affected 

340-101-025 

340-101-040 
Additional hazardous 
wastes. 

340-101-045 
Pesticides. 

Additional Modifications Proposed by DEQ 
to Hazardous Waste Management Regulations 

at the June 25, 1985 Public Hearing 

Page Proposed Modification 

5 (1) The provisions of 40 CFR 261.5(bl and 261.5(g) 

8 

9 

are deleted and replaced with section.§. (2). (3) and (4) 
of this rule. 

(2) Except for those wastes identified in 40 CFR 
261.5(el and (f). a small quantity generator's 
hazardous wastes are subject to regulation under 
Divisions 100 to 108 only to the extent of generator 
compliance with the requirements of OAR 340-101-025(3) 
and the owner or operator of a treatment or storage 
facility's compliance with the requirements of 
OAR 340-101-025(4). 

[(2)] i.3.l In order ••• generator must: 
(4) The owner or operator of an off-site facility 

that treats or stores hazardous waste obtained only 
from small quantity generators in amounts greater than 
200 pounds but less than 2000 pounds of hazardous waste 
in a calendar month must obtain a letter of 
authorization from the Department as required by rule 
340-105-100. Owners or operators of off-site 
facilities that treat or store more than 2000 pounds 
per calendar month are fully subject to regulation 
under Divisions 100 to 108. 

(1) The residues identified in sections (2) and 
(3) of this rule are hazardous wastes and are added 
to and made a part of the list of hazardous wastes 
in 40 CFR 261.33. 

(2) A pesticide residue ••• has the Hazardous 
Waste Number of X001 and is added to and made a 
part of list of hazardous wastes in 40 CFR 261.31. 

Attachment VII 
Agenda Item No, M 
7/19/85 EQC Meeting 

Discussion 

Existing rule 340-101-005(2) and 
(10) contains requirements 
applicable to off-site storage and 
treatment of a small quantity 
generator's waste. These 
provisions were inadvertently 
omitted from proposed 340-101-025. 
Therefore, the proposed 
modification is necessary to 
maintain provisions of the existing 
rule. 

These wastes are listed hazardous 
wastes in current 340-101-033. The 
proposed modification preserves the 
classification of these wastes as 
listed hazardous wastes. 

These wastes are listed hazardous 
wastes in current 340-101-034. The 
proposed modification preserves 
their classification as listed 
hazardous wastes. 



Rule Affected 

340-102-035 
Accumulation time. 

340-100-050 
Petitions to amend 
Division 101 to 
exclude a waste 
produced at a 
particular facility. 

340-102-015 
Meanings. 

340-105-075 
Conditions applicable 
to all permits. 

340-105-095 
Emergency permits. 

ZC2298 

Page Proposed Modification 

5 In addition to the requirements of 40 CFR 262.34, 
a generator may accumulate hazardous waste on-site 
for 90 days or less without a permit provided 
that[,]: (1) [i]l.f storing in excess of 100 containers, 
the waste is placed in a storage unit that meets the 
requirements of 40 CFR 264.175[.]: and 

(2) If storing in tanks. the tanks unit gomplies with 
rule 340-104-095(2). 

9 (2) Persons submitting petitions shall comply with 

2 

10 

12 

the requirements of 40 CFR 260.[21]22. 

(1) "Administrator" means the Department. except 
that when used in 40 CFR 262.50 it shall mean the 
Administrator of the U.S. Environmental Protection 
Agency. 

(4)(a) The provisions of 40 CFR 270.3o(l)(6)(i) 
[but not] preceding 270.30(l)(6)(i)(A) and (B) •• 

(2) May be suspended or renewal refused by the 
Department at any time without prior hearing if it 
finds a serious danger to the public health 
[or].._ safety, or the environment and sets forth 
specific reasons for such findings; 

Discussion 

Existing 340-102-034(1)(b) 
requires compliance with tank 
standards of Subdivision J of 
Division 104. The proposed 
modification is necessary to 
maintain this requirement. 

Reference to 40 CFR 260.21 is 
incorrect. The correct 
reference is 260.22. 

40 CFR 262.50 requires notification 
to EPA respecting international 
shipments of hazardous waste. 
States may not receive this notifi
cation in lieu of EPA. Therefore, 
the term "Administrator" must mean 
the EPA Administrator, and not DEQ, 
when used in 262.50. 

Editorial change to enhance 
clarity. 

Proposed modification is necessary 
to be equivalent to the federal 
regulation (40 CFR 270.61(b)(4)). 



MEMORANDUM 

To: 

From: 

Subject: 

Attachment VIII 
Agenda Item No. M 
7/19/85 EQC Meeting 

Environmental Quality Commission 

Alan Goodman, Hearings Officer 

Hearing Officer's Report 

Summary of Public Testimony on Proposed Adoptlon of 
Amendments to Hazardous Waste Management Rules, 
OAR Chapter 340. Diyisions 100-108 

Pursuant to notice, a hearing was conducted on June 25, 1985, in Room 1400 
of the Department's offices in Portland, Oregon, to receive testiony on 
proposed amendments to the Department's hazardous waste management rules. 
The hearing was authorized by the Environmental Quality Commission on 
June 7, 1985. 

Twenty-six persons attended the hearing. One person presented oral and 
written testimony. 

The Department opened the hearing by introducing a document titled 
"Additional Modifications Proposed by DEQ to Hazardous Waste Management 
Regulations at the June 25, 1985 Public Meeting," This document contains 
additional rule modifications which correct technical errors and omissions 
made in drafting the proposed rules. 

Mr. James Brown of Tektronix, Inc., the sole commenter at the hearing, 
requested that DEQ leave the hearing record open for an additional fifteen 
days in order to allow sufficient time to prepare meaningful comments on 
the proposed rules. Mr. Brown's request was also made on behalf of 
Associated Oregon Industries. The Hearings Officer discussed the potential 
implications this action would have on the Commission's ability to take 
final action prior to September 1, 1985 (the planned date for submittal of 
Oregon's revised application for Final Authorization). Following 
discussion, and conference with DEQ staff, the Hearings Officer agreed to 
extend the deadline for receipt of public comment to noon, July 10 1 1985. 

Copies of Mr. Brown's written testimony and previously submitted written 
testimony from Dr. Emile Pierron of Advanced Power Technology and Mr. Gary 
Cramer of Oregon Technical Products are attached. 

zc2217.8 
Attachments 



25 June 1985 

Mr. Alan Goodman 
DEQ 
Hazardoi.ts arid Sol id Waste DivisioY1 
PO Box 1760 
Port lar1d, Oregcm 97207 

Tektronix, Inc. 
Tektronix Industrial Park 
P.O. Box 500 
Beaverton, Oregon 97077 

Phone: (503) 627-7111 
TWX: 910-467-8708 
Telex: 151754 

Rec Proposed AroeY1droents to OAR 340-100 thrLt 340-108 

Dear Mr. Goodmar1, 

TektroY1ix recieved the DEQ' s armouncement of the proposed 
amemdmeY1ts to OAR 340-100 thru 340-108 OY1 or about 6/12/85. 
Due to the ongoing activities with the Oregon Legislature, 
which Just conclLtded on 6/21/85; as well as r1L1mero1Js recently 
issued rule proposals by the EPA we have been unable to 
complete an adeqL1ate review of the DEQ proposal. 

Inaddition, the proposed changes are writter1 in a manr1er 
which is atypical of the r1ormal format fo:•r Oregon 
Administrative Rule amendrnents, revisions, deletior1s and/or 
additior1s (ie: deletio:•ns are riot CbracketedJ aY1d additior1s 
are rro:•t !:!!'.!9.§!.li!'.!§Q); rnaki1'1g the actLial changes to the text of 
OAR 340-100 thru 340-108 difficult to follow and time 
corrsurning to review. 

0Yr behalf .;:,f Tektro1'1ix, we are requesting the DEQ to leave 
the public record open fc•r an additional 15 days irrorder for 
us to prepare rneal'iingful cornrneY1ts or1 this proposal. 

Lastly, I have beer1 requested by Mr. Thomas C. Dc•naca, 
Ger1eral Cc1•.tr1sel, Associated Oregor1 Ir1dustries <AO!) to ask 
the DEQ on behalf of AO! to leave the record open for 15 days 
to al l•:::ow AOI tc• prepare its c•:-,r11mer1ts. Mr. Donaca is c•ut of 
town most of this week and unable to rnake this request on his 
own behalf. He also has beer1 LlYrable to:• review this proposal 
for mar1y of the sarne reascm I have previously Yroted, w:•s·t 
particularly ongoing activity with the Oregon Legislature. 

ThaY1k yoLl for this opportLtrrity to comment and hopefully for 
extending the public comment period. 

Sincere~/~ 

?7~---
James C. Brown 
Er1vironrner1tal Cornpl iance Coordinator 

AN FOLJAL OPPORTUNITY EMPLOYER 
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OREGON TECHNICAL 

ifazaroous & Solid Waste Division 
Dept. of Environmental Quality 

rru[ta~~w~r~ 
l_ffi JUN 2 l 1985 LIJ) 

PRODUCTS 

PO.BOX1209 • GRANTS PASS, OREGON 97526-0306 0 PHONE (503) 4 79-3331 

June 19, 1985 

DEQ 
Hazardous and Solid Waste Division 
P.O. Box 1760 
Portland, Oregon 97207 

Attention: Alan Goodman 

Gentlemen: 

I have recently reviewed the proposed changes to the hazardous waste 
rules. I find them necessary and basically attainable .. I would, how
ever, like to comment on two concerns that I have observed. 

1. As a small quantity generator, the 2,000 pound limit on storage 
quantity can be unnecessarily costly because most transporters 
worlt pick up materials unless it is cost effective for them. 
This could force the small quantity generators to accumulate 
over 2,000 pounds and possibly incur more hazardous control costs. 
Increasing the storage limit may prove less costly. 

2. Your proposal to adopt federal rules by reference rather than 
restating verbatim.seems to be a very frugal way to promulgate 
these rules. However, it has been my experience, as well as that 
of some of my colleagues, that the State Division rules by them
selves can be difficult to correlate and understand. If the 
rules were changed so correlation was required between both the 
State and Federal documents, it would seem likely that future 
correlation and understanding would be further complicated. 
My personal perference would be to operate under one set of 
documented rules, rather than two - State first, Federal second -
but not from one to the other. 

In closing, I would like to thank the D.E.Q. for giving generators the 
opportunity to comment on the proposed amendments to the hazardous 
waste rules. 

srn 

Very truly yours, 

OREGON TECHNICAL PRODUCTS 
A Textron Company 

7%-;z' ~ -,/::'/ &td1'~f,'/t:----
GarY, • Cramer . 
En neering Services Manager 

A Textron Company 



~c!l l.:71/Jille!J racfl !}l~c;]fl" U1c:l@!hWC!l !l C!J(W ~ ll fll~"' 
15 N.W. Colorado Avenue, Bend.Oregon 9770 I 

(503) 362-6026. 6029 

June 19, 1985 

Oregon Dept. of Environmental 
Quality 

Hazardous & Solid Waste Division 
P.O. Box 1760 
Portland, Oregon 97207 

ATTN: Mr. Alan Goodman 

Dear Mr. Goodman: 

~ 

Regarding solicited comments in reference to amending 
OAR Chapter 340, Divisions 100-106 and 108, we are in 
favor of adopting Division 107 and including the recent 
federal requirements. 

We believe that the State regulations should be at 
least comparable to the Federal requirements. Further
more, we recommend that whenever possible, the Oregon 
regulations which are identical to the Federal regula
tions be adopted by reference rather than be restated 
verbatim. 

EDP/k 

Sincerely, 

~ () ' )J~..-1'.---~--'---------
Dr. Emile D. Pierron,\:P. 
Director of Quality Assurance 

& Reliability 

cc: Ted Hollinger, President 
A.P.T., Inc. 



Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM 

TO: Environmental Quality Conunission 

FROM: Director 

SUBJECT: Amendment to Agenda Item M, July 19, 1985, EQC Meeting 

Proposed Adoption of Amendments to Hazardous Waste Management 
Rules, OAR Chapter 340, Divisions 100-108 

At the public hearing on the proposed rules held on June 25, 1985, Associated 
Oregon Industries (AOI) and Tektronix requested the Department to hold the 
comment period open for an additional ten days to allow further time to 
review the proposed rules. The Hearings Officer granted this request and 
extended the comment period until noon, July 10. The appended comments 
from AOI were received by the Department on July 10. The Response to 
Conunents is delayed as a result. 

Attached are: 

1. Attachment IX: Response to Comments from Associated Oregon Industries, 
July 9, 1985 (AOI comments are included). 

2. Attachment X: Proposed Rules and Rule Amendments to OAR Chapter 340, 
Divisions 100-108. 

Attachment X replaces proposed rules in Attachment IV 
and in its present form includes responses to AOI comments. 

Director's Reconunendation 

Based upon the Department's analysis of the testimony received following 
the June 10, 1985 notice of opportunity for public comment, it is 
recommended that the Commission adopt Attachment X: Proposed Rules and 
Rule Amendments to OAR Chapter 340, Divisions 100-108. 

Alan Goodrnan:cs 
229-5254 
7/16/85 

Fred Hansen 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
GOVERNOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Director 

SUBJECT: Amendment to Agenda Item M, July 19, 1985, EQC Meeting 

Proposed Adoption of Arnen&nents to Hazardous Waste Managemen~ 
Rules, OAR Chapter 340, Divisions 100-108 

At the public hearing on the proposed rules held on June 25, 1985, Associated 
Oregon Industries (AOI) and Tektronix requested the Department to hold the 
comment period open for an additional ten days to allow further time to 
review the proposed rules. The Hearings Officer granted this request and 
extended the comment period until noon, July 10. The appended comments 
from AOI were received by the Department on July 10. The Response to 
Comments is delayed as a result. 

Attached are: 

1. Attachment IX: Response to Comments from Associated Oregon Industries, 
July 9, 1985 (AOI comments are included). 

2. Attachment X: Proposed Rules and Rule Amendments to OAR Chapter 340, 
Divisions 100-108. 

Attachment X replaces proposed rules in Attachment IV' 
and in its present form includes responses to AOI comments. 

Director's Recommendation 

Based upon the Department's analysis of the testimony received following 
the June 10, 1985 notice of opportunity for public comment, it is 
recommended that the Commission adopt Attachment X: Proposed Rules and 
Rule Amendments to OAR Chapter 340, Divisions 100-108. 

Alan Goodman:cs 
229-5254 
7/16/85 

Fred Hansen 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
OOVERNQ!\ 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

TO: Environmental Quality Conunission 

FROM: Director 

SUBJECT: Amendment to Agenda Item M, July 19, 1985, EQC Meeting 

Proposed Adoption of Amen&nents to Hazardous Waste Management 
Rules, OAR Chapter 340, Divisions 100-108 

At the public hearing on the proposed rules held on June 25, 1985, Associated 
Oregon Industries (AOI) and Tektronix requested the Department to hold the 
comrt)ent period open for an additional ten days to allow further time to 
review the proposed rules. The Hearings Officer granted this request and 
extended the comment period until noon, July 10. The appended comments 
from AOI were received by the Department on July 10. The Response to 
Comments is delayed as a result. 

Attached are: 

1. Attachment IX: Response to Conunents from Associated Oregon Industries, 
July 9, 1985 (AOI comments are included). 

2. Attachment X: Proposed Rules and Rule Amendments to OAR Chapter 340, 
Divisions 100-108. 

Attachment X replaces proposed rules in Attachment IV 
and in its present form includes responses to AOI conunents. 

Director's Reconunendation 

Based upon the Department's analysis of the testimony received following 
the June 10, 1985 notice of opportunity for public comment, it is 
recommended that the Commission adopt Attachment X: Proposed Rules and 
Rule Amendments to OAR Chapter 340, Divisions 100-108. 

Alan Goodrnan:cs 
229-5254 
7/16/85 

Fred Hansen 



RESPONSE TO COMMENTS 

Attachment IX 
Agenda Item No. M 
7/19/85 EQC Meeting 

Regarding the Amendment of Hazardous Waste Rules 
OAR Chapter 340, Divisions 100-108 

The following is a response to the comments submitted by Associated Oregon 
Industries (AOI) on July 9, 1985, on the proposed adoption of amendments to 
hazardous waste rules, OAR Chapter 340, Divisions 100-108. These comments 
are appended to this Response and because of their length, are referenced 
rather than included below. 

At the public hearing on the proposed rules held on June 25, 1985, AOI and 
Tektronix requested the Department to hold the comment period open for an 
additional ten days to allow further time to review the proposed rules. 
The Hearings Officer granted this request and extended the comment period 
until noon, July 10. The appended comments from AOI were received by the 
Department on July 10. This Response to Comments is delayed as a result. 

Comment on Administrative Rule Numbering System 

Commenter recommends that rules in Divisions 100 to 107 be numbered to 
correspond with the federal rules which they modify or replace. (The 
federal rules are numbered sequentially.) 

We agree with commenter's suggestion that "sequentially" numbering the 
rules would allow for easier implementation by the regulated community. 
The Secretary of State's office previously advised the Department that 
sequential numbering would not be allowed. We have discussed this matter 
further with the Secretary of State and have received their assurance to 
allow us to sequentially number the hazardous waste rules. 

Consequently, we have revised the rule numbers to correspond with the 
numbers of the federal rules which the OARs modify or replace. 

Comment on the Need for Special Hazardous Waste Rules 

Commenter recommends that the EQC eliminate those portions of the Oregon 
hazardous waste regulations which are not required by federal rules, unless 
otherwise required by Oregon law. Commenter's reasons for this 
recommendation include the added complexity and administrative burden 
placed on the regulated community, potential preemption of their need by 



Response to Comments 
7/19/85 EQC Meeting 
Page 2 

future federal hazardous waste rulemaking as a result of the 1984 RCRA 
Amendments, and the lack of federal funding and recognition for the 
"Oregon" portion of the rules. 

The Department does not believe a fallback to the basic federal program is 
justified or appropriate. We consider the federal hazardous waste 
regulations to constitute a minimum level of acceptable waste management 
for hazardous wastes. Under the Resource Conservation and Recovery Act, 
states are allowed to set more stringent requirements on hazardous waste 
management. The Department, in its development of the existing state 
hazardous waste rules, made a deliberate decision to supplement the federal 
rules where it believed controls were necessary to provide for public 
health and environmental protection. In some of these program areas, EPA 
purposely delayed rulemaking due to resource constraints. It is 
significant to note that even EPA acknowledges there is inadequate 
regulatory control in some aspects of the program and consequently the 
federal program is being modified to address these additional areas, such 
as small quantity generator regulation, secondary containment for tanks, 
etc. DEQ believes the existing state hazardous waste rules contain 
requirements necessary to protect the public and the environment from the 
adverse effects of improper waste management. The rules are justified and 
are appropriate to the circumstances they address. 

Notwithstanding the above, the Department is sensitive to the need for 
consistency between state and federal rules. We would expect to limit any 
future additional state requirements to those either required by the 
federal program to maintain authorization or necessary to provide public 
health and environmental protection. 

Comment I.A. - Proposed Rule 340-100-005 

Commenter questions the need for a statement of purpose in the hazardous 
waste rules. 

The Department believes that inclusion of a statement of purpose for its 
hazardous waste management rules is appropriate, notwithstanding the 
absence of such in the enabling statute. Therefore, we propose to keep the 
statement of purpose. 

However, we agree with commenter's suggestion that any statement of purpose 
included now should identify the relationship between the OARs and the 
federal rules which are being adopted by reference. In response, we have 
added language in proposed 340-100-001, to indicate that Divisions 100 to 
106 must be read in conjunction with 40 CFR in order to determine all 
applicable Oregon hazardous waste management requirements. 

Comment I.B. - Consolidation of Rules Incorporating 40 CFR by Reference 

In dra!'ting the proposed rules distributed for public comment, the 
Department used an approach whereby components of federal rules (i.e., 
generator standards, transporter standards, etc.) were incorporated by 
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reference into respective OAR Divisions. As a result, each Division had a 
separate but similar rule adopting federal rules. This approach was chosen 
to ensure that if only one of the seven hazardous waste Divisions was read, 
for example, Division 102 by a generator, then regulated persons would be 
aware of the federal rules incorporation. In other words, the Department's 
intent was to ensure maximum visibility of the federal rules incorporation. 
However, an unintended consequence was the impression that only some of the 
federal rules were being adopted. 

DEQ agrees with commenter's suggestion that consolidation of all of the 
incorporation-by-reference rules into one rule in Division 100 would 
clearly indicate that Oregon is adopting all of the federal regulations. 
Therefore, we have reworded the incorporation-by-reference rule 
(340-100-002) to adopt all of the federal hazardous waste regulations of 
40 CFR Parts 260 to 266, 270 and 124. The Department remains concerned 
that each Division separately acknowledge the main incorporation by 
reference rule. Consequently, we have added, to rule -001 of each of 
Divisions 100 to 106 (purpose, scope and applicability), a subsection which 
references rule 340-100-002 and advises persons to consult 40 CFR in 
addition to the OAR Division to determine all applicable requirements. 

Comment I.e. - Consolidation of Definitions 

We agree with commenter's suggestion that consolidation of multiple 
definitions of the same terms would reduce duplication. Therefore, 
definitions for items such as Regional Administrator, Administrator, etc., 
in proposed 340-101-015(4), -102-015, -103-015, -104-025, -105-015 and 
-106-015 are now consolidated and placed in rule 340-100-010. 

Current I.D. - DEQ Aquatic Toxicity Bioassay 

The Department's existing rule 340-101-034 classifies certain residues as 
hazardous waste if the residues exhibit a specified aquatic toxicity (LC 50 ). 
In addition rule 340-100-01 O defines aquatic LCi;;o as "· •• that 
concentration of a substance which is expected in a specific time to kill 50% 
of an indigenous aquatic test population (i.e., fish, insects or other 
aquatic organisms)." 

The Department proposed to modify both of these existing rules by requiring 
use of a specific test protocol developed by DEQ and a specific species of 
aquatic insect for the test. DEQ's intent is to standardize the measurement 
methods for aquatic toxicity, since the language in the current rule is non
specific, i.e., "an indigenous aquatic test population." 

In response to commenter, first, we do not believe a basis has been 
established by commenter to delete the aquatic toxicity bioassay as a means 
for classifying certain pesticide residues as hazardous waste. To the 
contrary, we believe aquatic toxicity is an appropriate and relevant 
criterion for establishing special management standards for pesticide 
residues to ensure environmental protection. Furthermore, we do not believe 
that the absence of such a criterion in the federal rules at this time is a 
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substantive reason for DEQ to exclude an aquatic toxicity standard in the 
state's hazardous waste management program. In fact, we note that the 
absence of adequate toxicity criteria in EPA 1 s rules has caused Congress in 
its passage of the RCRA Amendments in 1984, to direct EPA to develop more 
comprehensive toxicity criteria for hazardous waste classification. 

Second, DEQ believes the test protocol it has developed for the aquatic 
toxicity bioassay is scientifically valid. The test is based upon standard 
bioassay techniques recommended by EPA. Selection of the aquatic insect 
Gammarus sp. as the test species is based upon its indigenous 
availability, ease of use in the laboratory, and high sensitivity of 
response to toxic substances. The Department has performed approximately 
one hundred aquatic toxicity bioassays using this bioassay protocol. 

Commenter has also suggested that the regulated community has not had 
adequate opportunity to review the proposed bioassay procedures. The 
Department, through an oversight, did not include the written bioassay test 
procedures in its June 10, 1985 mailing of proposed rules to registered 
hazardous waste handlers and interested persons. However, we wish to note 
that the proposed rule 340-100-035 indicated that the DEO Hazardous Waste 
Classification Aquatic Toxicity Bioassay procedure was available for 
inspection at the Portland office of DEQ. 

Notwithstanding the above, we are prepared to extend the period for public 
comment. Therefore, the Department has deleted the bioassay procedure from 
the definition of Aquatic Toxicity Lc50 • The definition in existing rules 
340-100-010 will remain. The Department intends to solicit public comment 
on the proposed bioassay procedure at a future date. 

Comment I.E. - Definition of "Constituent" 

Commenter questions why the Department proposed to broaden the existing 
definition. Upon review of the proposed definition in 340-100-030(2)(e), 
we recognize that the change was unintended. Since our existing 
definition is equivalent to that found in 40 CFR 260.10, we propose to 
delete the definition of "constituent 11 altogether from Division 100 and use 
the federal definition. 

Comment I.F. - Reference to Aquatic Toxicity Bioassay 

Commenter objects to the Department's inclusion by reference of the~ 
Hazardous Waste Classification Aquatic Toxicity Bioassay. We have deleted 
the reference, consistent with our Response to Comment I.D. above. 

Comwent I.G. - Incorrect CFR Citation 

The Department has corrected the reference to read 0 40 CFR 260.22. 11 

Comment III.A. - Clarification of Terms "Residue" and "Solid Waste" 

The Department acknowledges the redundancy of these terms as used in 
proposed 340-101-015(2) and (4)(b). We have removed the terms entirely 
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from 340-101-015, and have placed the definition of "residue" in rule 340-
100-010. Since there is no need to use the term "solid waste, 11 we have 
deleted its definition entirely, Additionally, the definition of 
"hazardous waste" in 340-100-01 O now refers to 40 CFR 261.3, since the 
federal rule is used to define hazardous wastes. Finally, we have removed 
the Oregon statutory definition of hazardous waste from 340-101-015 since 
there is no direct link between it and 40 CFR 261.3. 

Comment III.B. - (Withdrawn on 7/11/85) 

Comment III.C. - (Withdrawn on 7/11/85) 

Comment III.D. - Aquatic Toxicity Bioassay 

We have deleted reference to the Department's Hazardous Waste Classifica
tion Aquatic Tqxicity Bioassay, consistent with our Response to 
Comment I.D. above. 

Comment III.E. - Reference to "Listed in Division 101 11 

The phrase "• •• listed elsewhere in Division 101 11 in proposed rule 340-
101-045(2) is incorrect. The Department has corrected the phrase to read 
"or listed elsewhere in Subpart D of 40 CFR Part 261 • 

Comment IV.A. - Definition of Term 11Solid Wastes" 

The definition of this term in 340-101-015 has been deleted since it serves 
no useful purpose. 

Comment V.A. - Deletion of 40 CFR 264.3 

In proposed rule 340-104-020(2) 1 the Department proposes to delete 40 CFR 
264.3 because this rule speaks to "interim status" facilities, a term not 
used in DEQ•s hazardous waste rules. To clarify that existing facilities 
must still comply with the requirements of 40 CFR Part 265, we have added 
new rule 340-104-003 which references compliance with Part 265 
requirements. 

Comment V.B. - Financial Assurance for Post-Closure 

We agree with commenter's suggestion and have added language to rule 340-
104-145 to amend 40 CFR 264.145. 

Comment V.C. - Proposed Rule 340-104-070(4) 

In response to commenter, the Department has added language in section (4) 
of this rule (now renumbered as 340-104-145) to clarify the applicability 
of 40 CFR 264.145(f)(11). 



Response to Comments 
7/19/85 EQC Meeting 
Page 6 

Comment V.D. - Conyeyance of Property Deed for Disposal Facilities 

Commenter argues that the scope of ORS 459.590 which requires deed 
conveyance to DEQ for disposal sites is restricted to "classical" off-site 
commercial disposal sites such as the Arlington site. Consequently, 
commenter suggests, owners/operators of surface impoundments or waste pile 
facilities which are not operated as a commercial facility (i.e., accept 
wastes from off-site generators) are not required to abide by ORS 459.590 
upon closure. Commenter also suggests that provisions of SB 138, passed by 
the 1985 Oregon Legislative Assembly, have a bearing on the point in 
question. 

The Department has not had an adequate opportunity to review in detail the 
pertinent statutory provisions, in particular SB 138, and confer with the 
Attorney General. Consequently, we have deleted the proposed rule 340-104-
040, pending further research into this matter. We note that deletion of 
proposed rule 340-104-040 has no effect on the current statutory provision 
of 459,590 relating to deed conveyance. 

Comment YI.A. - (Withdrawn 7/11/85) 

Comment VI.B. - Permit Nontransferability 

Commenter suggests clarification of rule 340-105-030 to indicate a new 
owner/operator of a facility may apply for and receive a permit. In fact, 
existing rules require new owners/operators to submit a permit application 
and obtain a permit, We have added language to this rule referencing the 
permit application requirement. 

Comment VI.C. - Additional Information in Part B Applications 

This requirement exists additionally in Division 106 and in federal rules. 
The Department believes that it is appropriate for a permit application to 
include "other information pertinent to the facility as may be requested by 
the Department. 11 Therefore, we propose to keep this rule. 

Comments VI.D. E. and F. - (Withdrawn 7/11/85) 

Comment VII.A - Decision Schedules for Permit Actions 

In response to commenter, we have added new section (3) to rule 
340-106-004, which provides for DEQ development of decision schedules for 
permit actions, following receipt of a complete permit application, 

Alan S. Goodman:b 
229-5254 
July 15, 1985 
ZB4900 



ASSOCIATED OREGON INDUSTRIES 
P.O. Box 1006 • Tualatin, Oregon 97062 

9 July 1985 

Department of Environmental Quality 
Hazardous and Solid Waste Division 
PO Box 1760 
Portland OR 97207 

Attn: Alan Goodman 

Re: PROPOSED DEQ HAZARDOUS WASTE RULE CHANGES 

Dear Mr. Goodman, 

• (503) 620-4407 

Ivan Congleton, p1·esident 

Ramilolll! &' Solid Waste Division 
Dept. of Environmental Quality 

ITD ~ (m IE ~ .w.~ IQ! 
lfU jLJL 1q1985 LW 

The following are the comments on the proposed Oregon Hazardous Waste 
Regulations by Associated Oregon Industries. These comments are not 
intended nor should they delay the proposed adoption of Federal 
Hazardous Waste Rules. We appreciate the extension of the hearing to 
allow us this opportunity to comment. 

Need for Special Hazardous Waste Rules 

1. The 1984 RCRA amendments established 72 major statutory changes 
which significantly modify and limit existing hazardous waste 
management practices as well as expand the scope of Federal regulatory 
control. 

2. The 4-29-85 Federal Register (50 FR 17784) illustrates the expanded 
---rule-making activities of the EPA, as a result of 1984 RCRA amendments.-

Please see the attached list. 

3. In light of the changes caused by the 1984 amendments and the 
significantly increased Federal rule making activity, previous 
rationale and/or justification for additional "Oregon" hazardous waste 
rules is put in question. 

4. Additional problems faced by the regulated community include: 

(a) Confusion between the Oregon codification numbers and the CF.R 
numbering system. Under the proposed Oregon numbering system, it is 
extremely difficult for the regulated community to readily determine 
differences between the Federal rules and the Oregon rules. Changes 
can only be determined by completely reading each section and comparing 
them, each time, with Federal rules. In order to make the Oregon rules 
workable, it is vital to establish a numbering system which parallels 
the CFR's. 



(b) The special Oregon rules further complicate the already complex 
administrative burden which the DEQ and the regulated community face 
under the Federal rules. 

(c) The State of Oregon receives no Federal financial support and 
in all probability, no credit for the Oregon portion of the rules. 

A. The EPA makes and interprets the Federal rules; placing 
the DEQ in a subservient role to the EPA and incapable of making 
independent binding comments or interpretation on the meaning of the 
rules. In order for DEQ to make comments and/or interpretations of the 
rules it must first check with the EPA, which many times requires going 
to EPA headquarters in D.C. for clarification. Practical problems 
arise during inspections of facilities when interpretations are needed 
and are not forthcoming, thereby exacerbating the inability of the DEQ 
to properly perform its role. 

5. AOI strongly believes and urges the EQC to eliminate the Oregon 
portion of the regulations except those required by Oregon law and 
adopt without unnecessary modifications, the Federal rules by reference. 

AOI urges your serious consideration of this recommendation in view of 
the significant impacts on both the agency and the persons subject to 
regulation. The DEQ has strengthened the air and water programs in 
Oregon as a result of the adoption of more stringent rules. However, 
AOI suggests that the EPA Hazardous Waste Regulations are, in 
themselves, so stringent and far reaching that the justification for 
special Oregon rules should be seriously questioned. 

We will now comment on the rules that were the subject of the hearing. 

I. Section 100 

A) 340-100-005 should be deleted as there is no statutory 
statement of purpose and scope in ORS 459. While there may have been 
some justification for such a statement when the rules were initially 
adopted~-but when adopting the Federal regulations in full, there 
appears little reason for it. Any statement of purpose included now 
should clearly indicate that the OAR's are Oregon rules and do not 
duplicate the Federal rules which are adopted by reference. 

B) OAR 340-100-010 relating to adoption of Title 40 CFR Part 260 
and amendments promulgated thereto prior to May 1, 1985 should be 
consolidated with 340-101-010, 340-102-010, 340-103-010, 340-104-010, 
340-105-010, 340-106-010 (including the note relating to 106-010) and 
340-107-010. Consolidation of these regulations in Division 100 
indicating that the State of Oregon is adopting all the Federal regul'.1-
tions would clarify the issue that they are adopted for all of the 
Federal rules 260 through 267 (40 CFR Section 260-267). In addition, 
when amendments are made then all of the amendments could be made in 
one section rather than having to amend each of the seven Divisions 
that are involved. 
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C) OAR 340-100-025 should be consolidated with 340-101-015 (4), 
340-102-015, 340-103-015, 340-104-025, 340-105-015 and 340-106-015 for 
the reason that they all relate to the same issue of clarifying the 
definitions of "Administrator" and "Regional Administrator" as the 
transition is made from Federal regulations to Oregon regulations. 
This would shorten the regulations and make them clearer by combining 
all of this information in Division 100. 

D) OAR 340-100-030 (2) (a) definition of "Aquatic LC50". The 
definition of "Aquatic LCSO" uses as a measuring device the "DEQ 
Hazardous Waste Classification Aquatics Toxicity Bioassay11 as the test 
protocol. This document, whether public or not, is noted for the first 
time in these proposed rules, and has not been reviewed by the 
regulated community and, to the best of our knowledge, has not been 
subject to scientific peer review to determine whether or not the tests 
and specifications required by the document are scientifically 
defensible. Furthermore, at this point in time, the EPA has yet to 
select a bioassay procedure for the designation of wastes under RCRA; 
but it can be expected to so do in the future. It is foreseeable that 
the selection procedures which the EPA may utilize, will vary and give 
results which are different from the salmon bioassay proposed by the DEQ. 

The consistency between the State and Federal rules should be 
maintained whenever possible and therefore AOI believes that the 
proposed adoption of bioassay specifications should be stayed until 
such time as Federal bioassay specifications are promulgated and 
consistency between the Federal and State programs can be assured. 
Furthermore, AOI suggests that the "DEQ Hazardous Waste Classification 
Aquatics Toxicity Bioassay" should not be included as a measuring 
device prior to its review by both the regulated community and the 
scientific community. 

E) AOI questions why the definition for "Constituent" or 
"Hazardous Waste Constituent" as definied in the proposed OAR 340-100-
003 (2) (e) is being changed from the existing OAR 340-100-010. The 
definitional change is an expansion of the existing definition and AOI 
asks the DEQ for the rationale and/or the justification for the 
expanded definition. Furthermore, the expanded Oregon definition to 
include all listings in all of Division 101 is greater than the present 
CFR definition of "hazardous waste constituent" as noted in 40 CFR 
260.110, which limits the definition to administrator listing in Part 
261, Subpart D or a constituent listed in Table 1 or Part 261.24. 

F) 340-100-035 (1) (c) - AOI refers you to our previously stated 
concerns about the use of the "DEQ Hazardous Waste Classification 
Aquatics Toxicity Bioassay" being incorporated by reference for the 
reasons noted under the Aquatics LC50 definition. 

G) OAR 34·0-100-050 (2) should be amended to change the CFR 
citation from 40 CFR 260.21 to 40 CFR 260.22 which encompasses 
"Petitions to Amend Part 261 to Exclude a Waste Produced at a 
Particular Facility." 
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III. Division 101 

A) OAR 340-101-015 (2) and (3) (b) - These two subsections involve 
the terms "Residue11 and "Solid Waste". The agency seems to be going to 
extended and unnecessary efforts to include the term 11Residue11 in lieu 
of the term "Solid waste11 in these rules. When the definition of the 
term "Residue" is read in conjunction with Subsection 4 (b) the term 
"Solid Waste" ends up meaning "Solid Waste". 

The only foreseeable reason for inserting the term "Residue" in lieu of 
the term nsolid waste" in the Federal rules is to avoid an apparent 
conflict with the ORS 359.005 definition of "Solid Waste". However, a 
careful reading of ORS 459.005 indicates that those definitions are 
only applicable to ORS 459.005 to 459.285 and therefore any statutory 
definition of the term "Solid Waste" in ORS 459.005 dues not present a 
conflict with the definitions and/or terms used in the hazardous waste 
regulations, adopted pursuant to ORS 459.410 through 459.695. Therefore, 
AOI ·fails to see the need for the insertion of the term "Residue" in 
lieu of the term "Solid Waste" in these rules, and recommends the term 
"Solid Waste" be retained for reasons of consistency with the Federal 
regulations. 

~ AOI suggests that OAR 340-101-025 (2) be amended to allow 
gen~tors to not only send wastes to licensed TSD facilities which 
have been authorized by a State program pursuant to 40 CFR 265, 270 and 

~ .. ~ ,/" 271 but also to allow shipments to licensed TSD facilities which are 
J~ lJ!t"),". J /i..\) . .5 regulated solely by the EPA pursuant to 40 CFR 264 and 270. A reading 
"() -1 11 of the rule as written would appear to preclude the shipment of wastes 
~ to the latter type of facility regulated to 40 CFR 264 and 270. 

C) OAR 340-101-025 (2) (d) - The aforenoted comments on Subsection 
(c) of this section are also applicable to this (d) section. 

D) 340-101-045 - AOI again questions the use of the "DEQ Hazardous 
Waste Classification Aquatics Toxicity Bioassay" text for reasons 
previously listed under definition of Aquatic LC50. 

E) 340-101-045 (2) - AOI asks the Agency to justify the expansion 
of (2) to include all of Division 101 rather than the previous rule 
which limited the inclusion to only Subdivision D or 101 or 
correspondingly subdivision D of 40 CFR 261. AOI procedurally 
questions the validity of the expansion when the change was not 
identified as a major change from the existing 340-101~034 (2) and 
there was no identification or notification of the change to affected 
parties. 

IV. Division 102 

A) OAR 340-102-015 (3) "Solid Wastes" means residues. The term 
"Residues" as used in this Subsection is not encompassed by the 
definition of the term "Residue" as noted in OAR 340-101-015 (c) (2). 
The term "Residue" either must be defined to mean "Solid Waste" as 
defined in 40 CFR 261.2 or the definition of "Residue" in OAR 340-101-
015 (c) (2) must be expanded to also encompass Division 102. 

4 



V. Division 104 

A) OAR 340-104-020 (2) proposed to delete 40 CFR 264.3. We do not 
understand why the Agency proposes to delete the requirements of 40 CFR 
265 for interim status facilities unless it intends to make the 
requirements of 40 CFR 264 applicable to all facilities, both those 
receiving both final permits and operating under interim status rules. 
Furthermore, should the Agency intend to delete 40 CFR 265 other 
actions proposed in these rules lose validity, principally the adoption 
of the 4-23-85 Federal Regiser (50 CFR 18370, 18374) 1-14-85 Federal 
Register (50 FR 1978, 2005). Is this an inadvertent oversight or, if 
not, AOI would request the Agency to explain the implication of this rule. 

B) OAR 340-104-070 is ambiguous and needs clarification. The 
proposed wording fails to make clear distinction between rules which 
are applicable to owners and operators of disposal facilities and 
owners and operators of treatment and/or storage facilities. AOI would 
suggest that the introductory language to 40 CFR 264.145 be amended to 
read as follows: 

"The owner or operator of a disposal facility must choose the option 
specified in 40 CFR 264.145 (a). The owner or operator of a treatment 
or storage facility subject to post-closure monitoring or measuring 
requirements must establish financial assurances for post-closure care 
in accordance with the approved post-closure plan for the facility. He 
must choose one of the options specified in 40 CFR .145 (A) through (I)." 

C) 340-104-070 (4) - While the proposed rule is consistent with 
existing rules, questions arise as to the need for the existing rule. 
Inasmuch as 40 CFR 264.145 (F) (11), read in its entirety, would appear 
only to be applicable to those corporations which are owned by a parent 
corporation and therefore the additional specificity of the Oregon 
rules appears to be redundant and unneeded. 

D) 340-104-140 must be deleted. This rule requires owners and 
operators of surface impoundments and/or waste pile facilities upon 
closure to convey via a deed the property to the state of Oregon. 
These requirements are beyond the scope or intent of ORS 459, more 
specifically the land disposal and deed conveyance requirements of ORS 
459.530 - 600. (Reference is also made to SB 183 (1985) for siting of 
a disposal facility.) Furthermore, this proposed rule enlarges upon 
the existing administrative rules without specific notification to 
affected parties that the proposed rules would require them to deed 
property to the Agencies. Lastly, the Agency has provided no 
justification for the need for the rule. 

VI. Division 105 

G) OAR 340-105-021 should be rewritten to adequately cover the 
requirements encompassed in ORS 459.590. In the alternative, the . 
section could be deleted because the statutory provisions of ORS 459 
relating to hazardous waste disposal sites are complete and will control 
over these rules. 
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B. OAR 340-105-030 stipulates that a permit is personal to the 
permittee and not transferable. While the proposed rule is consistent 
with the existing 340-105-004 (4) by the department's adoption of 40 
CFR 270 (Federal Procedural Rules for Administering 40 CFR 260-266) the 
department is unilaterally deleting the permittee's property rights 
encompassed by 40 CFR 270.40. AOI believes and contends that while it 
can support that the permit is personal to the licensee and therefore 
not transferable, provisions must be included within the rule to allow 
a subsequent purchaser of the permittee's property to make application 
and to receive a permit to continue operation of the facility. A 
transferable permit to the subsequent owner cannot be reasonably 
withheld by the Department. However, the Department could prohibit 
transfer of the permit if significant, non-correctable and outstanding 
violations existed at the facility. OAR 340-104-030 should be amended 
to read as follows: 

A permit is personable to the permittee and is not transferable. 
Subsequent purchasers of the property or persons with operational 
control of the facility are subject to the provisions of OAR 340-105-
040 (2) (d) (B) (iv). 

C. OAR 340-105-014. This rule should be deleted in view of the 
very broad, pervasive, and all encompassing requirements of 40 CFR 
270.14. AOI is hard pressed to imagine any additional "pertinent 
information" which the department would require that is not already 
addressed within existing federal rule and therefore opposes the 
inclusion of the broad non-defined authority. 

([;:I OAR 340-105-075 (2) - (5) is confusing and difficult for the 
re~ted community to follow. AOI therefore strongly suggests that 
the DEQ modify the rule as follows: 

(2) The provisions of 40 CFR 270.30 (1) are deleted and the rule is 
amended to read in whole as follows: The Agency should then draft the 
rule the way it intends the entire 40 CFR 270,30 (1) to read. 

@ OAR 340-105-080 (2) - (4) is difficult to read and fol low by 
.JI~~ the regulated community. The benefits which alledgedly accrue to the 

~""'.~, Agency by making the changes do not appear to justify the confusion 
~· ~, {' which is created within the rules as drafted. AOI therefore strongly 

hf'J{)JY~////i; suggests that the Agency delete the proposed changes. 

~ a.'J OAR 340-105-095. The proposed modifications to 40 CFR 270.61 
. iAJ~ (b)'\4) and the new proposed rule under OAR 340-105-090 (2) appear to 

L{]J/fj\Q' ·., exceed the authority granted the Department under ORS 459.680 and deny 
A ,J.,l./J-". the permittee reasonable due process protection as encompassed within 

Jri'l ~//,/(;Ji f;:;': ( ORS 459.680 (2). AOI strongly urges the Department to review the 
1vU , ()/'- statute and modify the rule to comply with in. 

VII. Division 106 

A. OAR 340-106-030 (3). The proposal to delete 40 CFR 124.3 (g) 
seems unjustified in view of the numerous timelines and advance notice 
which the regulated community must give to the Agency. It is only 
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equitable that the Agency also be required to give the regulated 
conununity notice for proposed dates in which it intends to: 1) Prepare 
draft permits, 2) Give public notice, 3) Complete public comment, 
including any public hearings; for issuance of final permit. ADI would 
therefore ask that the Agency also be required to give notice of 
intended action with appropriate timeliness to the regulated community. 

Lastly, ADI would remind the Department that compliance with the 
administrative rules and statutes governing the management of hazardous 
waste is extremely difficult and complex. The rules pertaining to 
these practices are lengthy and exceedingly technical. This complexity 
is further compounded by the fact that the regulated community must 
continually refer to both the Code of Federal Regulations Title 40 as 
well as the appropriate Oregon Administrative Rules. When the existing 
rules were adoped in 1984 the Agency acknowledged this complexity by 
adopting an administrative rule numbering system which was easily 
referable to the Federal numbering system. ADI strongly requests the 
Agency reconsider the numbering system of the Oregon rules and, to the 
maximum extent practical, amend the Oregon Administrative Rule 
numbering system to correspond to those of the Federal rules so that 
the regulated community can: 1) Readily comply with the rules and, 2) 
Readily discern the differences between them. 

The rules as proposed would require the regulated community to each and 
every time read the entire appropriate section of the Oregon Administra
tive Rules in order to determine any differences which may exist 
between the Oregon and Federal rules. Also, the Department must 
understand that by the adoption by reference of the Federal rules, the 
Federal rules will become the primary rules to which the regulated 
community refer and the Oregon rules will become secondary. Therefore, 
the secondary rules must be written so as to provide ready reference to 
the primary rules. 

This concludes our comments on the proposed Oregon rules. 

The questions the association has raised regarding the proposed Oregon 
rules shoiiYC! not stay the adoption of Federal rules. We strongly urge 
the adoption of all currently adopted and finally proposed rules. 

In view of the shortness of the Federal rules by reference at the July 
19, 1985 Commission meeting. If the issues we have raised regarding 
the Oregon rules cannot be resolved by that time, then we would suggest 
that the Oregon rules be set over till the next Commission meeting. We 
offer our full assistance in the solution of this issue. 

Again, we appreciate the opportunity provided AOI to comment. 

Respectfully submitted, 

Thomas C. Donaca, General Counsel 
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HAZARDOUS WASTE MANAGEMENT 

Hazardous Waste Management System: General 

Purpose and scope. 
Adoption of United States Environmental Protection Agency 
Hazardous Waste Regulations. 
Confidentiality. 
Table of contents., Divisions 100 to 110. 
Definitions. 
References. 
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Petitions to amend Division 101 to exclude a waste produced at 
a particular facility. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpos~ and scope. 

340-100-001 The Department finds that increasing quantities of 

hazardous waste are being generated in Oregon which, without adequate 

safeguards, can create conditions that threaten public health and the 

environment. It is therefore in the public interest to establish a 

comprehensive program to provide for the safe management of such waste. 

The purpose of the management program contained in Divisions 100 to 

110 of this Chapter is to control hazardous waste from the time of 

generation through transportation, storage, treatment and disposal. Waste 

reduction at the point of generation, beneficial use, recycling and 

treatment are given preference to land disposal. To this end, the 

Department intends to minimize the number of disposal sites and to tightly 

control their operation. 

Divisions 100 to 106 incorporate, by reference, hazardous waste 

management regulations of the federal program, included in 40 CFR Parts 260 

to 266, 270 and Subpart A of 124, into Oregon Administrative Rules. 

Therefore, persons must consult these parts of 40 CFR in addition to 

Divisions 100 to 106 of these rules to determine all applicable hazardous 

waste management requirements. 

A secondary purpose is to obtain EPA Final Authorization to manage 

hazardous waste in Oregon in lieu of the federal program. 

Adoption of United States Environmental Protection Agency Hazardous Waste 

Regulations. 

340-100-002 Except as otherwise modified or specified by OAR 

Chapter 340, Divisions 100 to 106, the rules and regulations governing the 
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manage~ent of hazardous waste, including its generation, transportation by 

air or water, treatment, storage and disposal, prescribed by the United 

States Environmental Protection Agency in Title 40 Code of Federal 

Regulations, Part 260 to 266, 270 and Subpart A of 124, and amendments 

thereto promulgated prior to May 11 1985, are adopted and prescribed by the 

Commission to be observed by all persons subject to ORS 459.410 to 459.450 1 

and 459.460 to 459.695. 

Confidentiality. 

340-100-003 (1) The provisions of this rule replace the provisions of 

40 CFR 260.2. 

(2) Records, reports, and information submitted pursuant to these 

rules may be claimed as confidential by the submitter. Such claim must be 

asserted at the time of submission by stamping the words "confidential 

business information• or the equivalent on each page containing such 

information. If no claim is made at the time of submission, the Department 

may make the information available to the public without further notice. 

If a claim is asserted, the information will be treated in accordance with 

ORS 192.500 and 459.460. 

(3) Records, reports, and information submitted pursuant to these 

rules shall be made available to EPA upon request. If the records, 

reports, or information has been submitted under a claim of confidential

ity, the state shall make that claim of confidentiality to EPA for the 

requested records, reports or information. The federal agency shall treat 

the records, reports or information that is subject to the confidentiality 

claim as confidential in accordance with applicable federal law. 

(Comment: It is suggested that claims of confidentiality be 
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restric~ed to that information considered absolutely necessary and that 

such information be clearly separated from the remainder of the 

submission. ) 

Table of contents, Divisions 100 to 110. 

340-100-004 The following Divisions including the incorporation of 

regulations in 40 CFR Parts 260 to 266, 270 and 124, comprise the Oregon 

hazardous. waste management program: 

Diyision 

100 
101 
102 
103 

104 

105 
106 
108 
109 
110 

Definitions. 

.Subject 

Hazardous Waste Management System: General 
Identification and Listing of Hazardous Waste 
Standards Applicable to Generators of Hazardous Waste 
Standards Applicable to Transporters of Hazardous Waste 

by Air or Water 
Standards for Owners and Operators of Hazardous Waste 

Treatment, Storage and Disposal Facilities 
Management Facility Permits 
Permitting Procedures 
Spills and Other Incidents 
Management of Pesticide Wastes 
Polychlorinated Biphenyls (PCBs) 

340-100-010 (1) The definitions of terms contained in this rule 

modify, or are in addition to, the definitions contained in 40 CFR 260.10. 

(2) When used in Divisions 100 to 110 of this Chapter, the following 

terms have the meanings given below: 

(a) "Administrator" means: 

(A) The "Department, n except as specified in paragraphs (2) (a)(B) or 

(C) of this rule; 

( B) The "Commission, 11 when used in 40 CFR 26 1 • 1 0 and 261 .11 ; or 
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(C) The Administrator of the U.S. Environmental Protection Agency, 

when used in 40 CFR 262.50. 

(b) "Aquatic LC50
11 (median aquatic lethal concentration) means that 

concentration of a substance which is expected in a specific time to kill 

50% of an indigenous aquatic test population (i.e., fish, insects or other 

aquatic organisms), Aquatic Lc50 is expressed in milligrams of the 

substance per liter of water. 

(c) "Beneficiation of ores and minerals" means the upgrading of ores 

and minerals by purely physical processes (e.g., crushing, screening, 

settling, flotation, dewatering and drying) with the addition of other 

chemical products only to the extent that they are a non-hazardous aid to 

the physical process (such as flocculants and deflocculants added to a 

froth-flotation process), 

(d) "Collection." See "Storage." 

(e) "Commission" means the Environmental Quality Commission. 

( f) "Department" means the Department of Environmental Quality except 

it means the Commission when the context relates to a matter solely within 

the authority of the Commission such as: the adoption of rules and 

issuance of orders thereon pursuant to ORS 459.440, 459.445 and 468.903; 

the making of findings to support declassification of hazardous wastes 

pursuant to ORS 459.430(3); the issuance of exemptions pursuant to ORS 

459.505(2); the issuance of disposal site permits pursuant to ORS 

459.580(2);and the holding of hearings pursuant to ORS 459.560, 459.580(2), 

459.620, 459.650, and 459.660. 

(g) "Director" means: 

(A) The "Department," except as specified in paragraph (2)(g)(B) of 

this rule; or 
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(Ip The "permitting body," as defined in section (2) of this rule, 

when used in 40 CFR 124.5, 124.6, 124.8, 124.10, 124.12, 124.14, 124.15 and 

124.17. 

(h) "Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking, or placing of any hazardous waste or hazardous substance 

into or on any land or water so that the hazardous waste or hazardous 

substance or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any waters of the state as defined 

in ORS 46 8. 700. 

(i) "EPA" or "Environmental Protection Agency" means the Department of 

Environmental Quality. 

(j) "EPA Form 8700-12 11 means EPA Form 8700-12 as modified by the 

Department. 

(k) "Existing hazardous waste management (HWM) facility" or "existing 

facility" means a facility which was in operation or for which construction 

commenced on or before November 19, 1980, or is in existence on the 

effective date of statutory or regulatory changes under Oregon law that 

render the facility subject to the requirement to have a permit. A 

facility has commenced construction if: 

(A) The owner or operator has obtained the federal, state, and local 

approvals or permits necessary to begin physical construction; and either 

(B)(i) A continuous on-site, physical construction program has begun, 

or 

(ii) The owner or operator has entered into contractual obligations-

which cannot be cancelled or modified without substantial loss--for 

physical construction of the facility to be completed within a reasonable 

time. 

(1) "Extraction of ores and minerals" means the process of mining and 
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removi~g ores and minerals from the earth. 

(m) "Generator" means the person who, by virtue of ownership, 

management or control, is responsible for causing or allowing to be caused 

the creation of a hazardous waste. 

(n) "Hazardous substance" means any substance intended for use which 

may also be identified as hazardous pursuant to Division 101. 

(o) "Hazardous waste" means a hazardous waste as defined in 40 CFR 

261.3. 

(pl, 11 Identifica ti on number" means the number assigned by EPA to each 

generator, transporter, and treatment, storage and disposal facility. 

(q) "License." See "Permit." 

(r) "Management facility" means a hazardous waste treatment, storage 

or disposal facillty. 

(s) "Off-site" means any site which is not on-site. 

(t) "Oxidizer" means any substance such as a chlorate, permanganate, 

peroxide, or nitrate, that yields oxygen readily or otherwise acts to 

stimulate the combustion of organic matter (see 40 CFR 173.151). 

(u) "Permitting body" means: 

(A) The Department of Environmental Quality, when the activity or 

action pertains to hazardous waste storage or treatment facility permits; 

or 

(B) The Environmental Quality Commission, when the activity or action 

pertains to hazardous waste disposal facility permits. 

(v) "Permit" or "license" means the control document that contains 

the requirements of ORS Chapter 459 and Divisions 104 to 106. Permit 

includes permit-by-rule and emergency permit. Permit does not include any 

permit which has not yet been the subject of final Department action, such 

as a draft permit or a proposed permit. 
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(w) "RCRA" or •Resource Conservation and Recovery Act,• when used to 

refer to a federal law, means Oregon law. 

(x) "RCRA permit• means Oregon hazardous waste management facility 

permit, 

( y) •Regional Administrator" means: 

(A) The •Department," except as specified in paragraph (2)(y)(B) of 

this rule; or 

( B) The "permitting body, 11 as defined in section ( 2) of this rule, 

when used in 40 CFR 124.5, 124.6, 124.8, 124.10, 124.12, 124.14, 124.15 and 

124.17. 

( z) "Residue" means solid waste as defined in 40 CFR 261.2. 

(aa) "Site• means the land or water area where any facility or 

activity is physically located or conducted, including adjacent land used 

in connection with the facility or activity. 

(bb) •Spill" means unauthorized disposal. 

(cc) "Storage• or 11collection11 means the containment of hazardous 

waste either on a temporary basis or for a period of years, in a manner 

that does not constitute disposal of the hazardous waste. 

(dd) "Waste management unit" means a contiguous area of land on or in 

which waste is placed. A waste management unit is the largest area in 

which there is a significant likelihood of mixing of waste constituents in 

the same area. Usually this is due to the fact that each waste management 

unit is subject to a uniform set of management practices (e.g., one liner 

and leachate collection and removal system), The provisions in the 

Division 104 regulations (principally the technical standards in 

Subparts K-N of 40 CFR Part 264) establish requirements that are to be 

implemented on a unit-by-unit basis. 
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References. 

340-100-011 (1) In addition to the publications listed in 40 CFR 

260.11, when used in Divisions 100 to 110, the following publications are 

incorporated by reference: 

(a) Code of Federal Regulations, Title 40, U.S. Environmental 

Protection Agency. 

(b) Code of Federal Regulations, Title 49 1 U.S. Department of 

Transportation. 

(2) The references listed in section (1) of this rule and in 40 CFR 

260.11 are available for inspection at the Department of Environmental 

Quality, 522 SW Fifth Ave., Portland, Oregon, 97204. These materials are 

incorporated as they exist on April 30, 1985. 

Petitions, general, 

340-100-020 (1) Any person may petition the Department to approve an 

equivalent testing or analytical method or may petition the Commission to 

exclude a waste produced at a particular facility. This rule sets forth 

general requirements which apply to all such petitions. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260 .20. 

(3) After evaluating all public comments, the Department or Commission 

as appropriate will make a decision to grant or deny the petition. Persons 

commenting on the petition will be notified and the decision placed in the 

public record. 
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Petitions for equivalent testing or analytical methods. 

340-100-021 (1) Any person seeking to add a testing or analytical 

method to Divisions 101, 104 or 105 shall petition under this rule and rule 

340-100-020. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260.21. 

(3) If the Department permits use of a new testing or analytical 

method, ~he method will be made available for public inspection in the 

manner indicated in rule 340-100-011(2). 

(Comment: In most instances, the Department will not consider 

approving a testing or analytical method until it has been approved by 

EPA.) 

Petitions to amend Division 101 to exclude a waste produced at a particular 

facility. 

340-100-022 (1) Any person seeking to exclude a waste at a particular 

generating facility from the lists in Subpart D of Part 261 shall petition 

under this rule and rule 340-100-020. 

(2) Persons submitting petitions shall comply with the requirements of 

40 CFR 260,22. 

(3) The Commission may (but shall not be required to) grant a 

temporary exclusion before making a final decision under 40 CFR 260.20(d) 

whenever it finds that there is a substantial likelihood that an exclusion 

will be finally granted, The Commission will place any such temporary 

exclusion in the public record. 
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340-101-001 
340-101-004 
340-101-005 

340-101-032 
340-101-033 
340-101-034 

DIVISION 101 
HAZARDOUS WASTE MANAGEMENT 

Identification and Listing of 
Hazardous Waste 

Purpose and scope. 
Exclusions. 
Special requirements for hazardous waste produced by small 
quantity generators. 
Hazardous waste from specific sources. 
Additional hazardous wastes. 
Basis for listing hazardous waste. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpos~ and scope, 

340-101-001 (1) The purpose of this Division is to identity those 

residues which are subject to regulation as hazardous wastes under 

Divisions 100 to 108 of this Chapter. 

(2) Persons must also consult 40 CFR Parts 260-266, 270 and 124, which 

are incorporated by reference in rule 340-100-002, to determine all 

applicable hazardous waste management requirements. 

Exclusions. 

340-101-004 (1) The provision of 40 CFR 261.4(b)(7) is deleted and 

replaced with section (2) of this rule, 

(2) Residues from the extraction and beneficiation of ores and 

minerals (including coal), including phosphate rock and overburden from the 

mining of uranium ore, are not hazardous waste, 

(Comment: The State program is more stringent than the federal 

program in that the latter also excludes residues from processing.) 

Special requirements for hazardous waste produced by small quantity 

generators. 

340-101-005 (1) The provisions of 40 CFR 261.5(b) and 261.5(g) are 

deleted and replaced with sections (2), (3), (4) and (5) of this rule. 

(2) Except for those wastes identified in 40 CFR 261.5(e) and (f), a 

small quantity generator's hazardous wastes are subject to regulation 

under Divisions 100 to 108 only to the extent of generator compliance 

with the requirements of OAR 340-101-005(3) and the owner or operator of 
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a trea~ment or storage facility's compliance with the requirements of 

OAR 340-101-005(4). 

(3) In order for hazardous waste generated by a small quantity 

generator to be excluded from full regulation under 40 CFR 261.5, the 

generator must: 

{a)(A) Comply with 40 CFR 262.11; and 

(B) If he generates mor.e than 200 pounds in a calendar month, comply 

with 40 CFR 262.12(a), 262.30, 262.31, and 262.32{a). 

{b) If he stores his hazardous waste on-site, store it in compliance 

with the requirements of 40 CFR 261.5(f); and 

(c) If the quantity.generated in a calendar month exceeds the small 

quantity disposal exemptions indicated in section (5) of this rule: Either 

treat or dispose of his hazardous waste in an on-site facility, or ensure 

delivery to an off-site storage, treatment or disposal facility, either of 

which is: 

(A) Permitted under Division 105; 

{B) In interim status under 40 CFR Parts 265 and 270; 

(C) Authorized to manage hazardous waste by a state with a hazardous 

waste management program approved under 40 CFR Part 271; 

(d) If the quantity generated in a calendar month is equal to or less 

than the small ,quantity disposal exemptions indicated in section (5) of 

this rule: 

(A) Either treat or dispose of his hazardous waste in an on-site 

facility, or ensure delivery to an off-site storage, treatment or disposal 

facility, either of which is: 

(i) Permitted under Division 105; 

(ii) In interim status under 40 CFR Parts 265 and 270; 

(iii) Authorized to manage hazardous waste by a state with a hazardous 
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waste m~nagement program approved under 40 CFR Part 271; or 

(iv) Permitted, licensed or registered by a state to manage municipal 

or industrial solid waste. Additionally, the generator shall: 

(I) Securely contain·the waste to minimize the possibility of waste 

release prior to burial; and 

(II) Obtain permission from the waste collector or from the landfill 

permittee, as appropriate, before depositing the waste in any container for 

subsequent collection or in any landfill for disposal. In the event that 

the waste collector or landfill permittee refuses to accept the waste, the 

Department shall be contacted for alternative disposal instructions. 

(4) The owner or operator of an off-site facility that treats or 

stores hazardous waste obtained only from small quantity generators in 

amounts greater than 200 pounds but less than 2000 pounds of hazardous 

waste in a calendar month must obtain a letter of authorization from the 

Department as required by rule 340-105-100. Owners or operators of off-

site facilities that treat or store more than 2000 pounds per calendar 

month are fully subject to regulation under Divisions 100 to 108. 

(5) The following small quantity exemption levels shall be used for 

purposes of section (3) of this rule: 

Small Quantity Small Quantity 
Hazardous Disposal Exemption Hazardous Disposal Exemption 
Waste No. (lb. per month) Waste No. Clb. per month) 

D001 25 F001 200 
D002 200 F002 200 
D003 Determined by the F003 25 

Dept. on an indivi- F004 200 
dual basis, but F005 25 
not to exceed 200 F006 200 

D004 10 F007 10 
D005 200 FOOS 10 
D006 10 F009 10 
D007 200 F010 10 
DOOB 200 F011 10 
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Small Quantity Small Quantity 
Hazardous Disposal Exemption Hazardous Disposal Exemption 
Waste No. !lb. per month) Waste No. (lb. per month) 

D009 10 F012 10 
D010 200 F024 200 
D011 200 F020 2 
D012 10 F021 2 
D013 10 F022 2 
D014 10 F023 2 
D015 10 F026 2 
D016 10 F027 2 
D017 10 F028 10 

K001 10 K073 200 
K002 200 K106 10 
K003 200 K031 10 
K004 200 K032 10 
K005 200 K033 10 
K006 200 K034 10 
K007 200 K097 10 
KOOB 200 K035 10 
K009 200 K036 10 
K010 200 K037 10 
K011 200 K038 10 
K013 200 K039 10 
K014 200 K040 10 
K015 10 K041 10 
K016 200 K098 10 
K017 200 K042 10 
K018 200 K043 10 
K019 200 K099 10 
K020 200 K044 200 
K021 200 K045 200 
K022 200 K046 200 
K023 200 K047 200 
K024 200 K048 200 
K025 200 K049 200 
K026 200 K050 200 
K027 200 K051 200 
K028 200 K052 200 
K029 200 K061 200 
K093 200 K062 200 
K094 200 K069 200 
K095 200 K100 200 
K096 200 KOBIJ 10 
K030 200 K101 10 
K083 200 K102 10 
K103 200 K086 200 
K104 200 K060 200 
K085 200 K087 200 
K105 200 K088 200 
K071 10 
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P001 to P999 - Commercial chemical products 
or intermediates 

P001 to P999 - Spill cleanup 

P001 to P999 - Process waste as defined 
in 340-101-040(2)(a) 

U001 to U999 - Commercial chemical products 
or intermediates 

U001 to U999 - Process waste as defined in 
340-101-040(2)(b) 

X001 Pesticide waste as defined in 
340-101-045 

All F, K, U and X listed spill cleanup 

Hazardous waste from specific sources. 

2 

200 

10 

10 

10 

10 

2000 

340-101-032 The following hazardous wastes are added to and made a 

part of the list of hazardous wastes in 40 CFR 261.32: 

K088 • • • Spent potliner from primary aluminum 

reduction - Hazard code: R, T 

Additional hazardous wastes. 

340-101-033 ( 1) The residues identified in sections (2) and (3) of 

this rule are hazardous wastes and are added to and made a part of the list 

of hazardous wastes in 40 CFR 261.33. 

(2) Any residue, including but not limited to manufacturing process 

wastes and unused chemicals that has either: 

(a) A 3% or greater concentration of any substance or mixture of 

substances listed in 40 CFR 261.33(e); or 

(b) A 10% or greater concentration of any substance or mixture of 
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substances listed in 40 CFR 261.33(f). 

(3) Any residue or contaminated soil, water or other debris resulting 

from the cleanup of a spill into or on any land or water, of either: 

(a) A residue identified in subsection (2)(a); or 

(b) A residue identified in subsection (2)(b). 

(4) The wastes identified in subsections (2)(a) and (3)(a) of this 

rule are identified as acutely hazardous wastes (H) and are subject to the 

small quantity exclusion defined in 261.5(e). 

(Comment: Sections (2) and (3) of this rule shall be applied to a 

manufacturing process waste only in the event it is not identified 

elsewhere in this Division, but prior to application of section (5) of this 

rule.) 

(5)(a) A pesticide residue or pesticide manufaoturiQg residue is a 

toxic hazardous waste if a representative sample of the residue exhibits a 

96-hour aquatic Lc50 equal to or less than 250 mg/1. 

(b) A pesticide residue or pesticide manufacturing residue identified 

in subsection (5)(a) of this rule but not in 40 CFR 261.24 or listed 

elsewhere in Subpart D of 40 CFR Part 261, has the Hazardous Waste Number 

of X001 and is added to and made a part of list of hazardous wastes in 40 

CFR 261.31. 

(6)(a) The commercial chemical products, manufacturing chemical 

intermediates, or off-specification commercial chemical products or 

manufacturing chemical intermediates identified in subsection (6)(b) this 

rule are added to and made a part of the list in 40 CFR 261.33(e). 

(b) P999 •• • • Nerve agents (such as GB (Sarin) and VX). 

ZRULE.1A (7/19/85) -7-



Basis for listing hazardous waste. 

340-101-034 ( 1) The waste identified in section (2) of this rule is 

hereby added to and made a part of Appendix VII: Basis for Listing 

Hazardous Wastes to 40 CFR Part 261. 

(2) Hazardous 
Waste No. 

K088 ••• 
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340-102-010 
340-102-011 
340-102-012 
340-102-034 
340-102-040 
340-102-041 
340-102-050 
340-102-051 
340-102-960 

340-102-065 

DIVISION 102 
HAZARDOUS WASTE MANAGEMENT 

Standards Applicable to 
Generators of Hazardous Waste 

Purpose, scope and applicability. 
Hazardous waste determination. 
Identification number. 
Accumulation time. 
Recordkeeping. 
Quarterly reporting. 
International shipments. 
Farmers. 
Additional instructions for the Uniform Hazardous Waste 
Manifest. 
Hazardous waste generator fees. 

Authority: ORS Chapter 468, including 468.020; 459 1 including 459.440; 
and 183. 
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Purpose, scope and applicability. 

340-102-010 (1) The purpose of this Division is to establish 

standards for generators of hazardous waste. 

(2) Persons must also consult 40 CFR Parts 260-266, 270 and 124, which 

are incorporated by reference in rule 340-100-002, to determine all 

applicable hazardous.waste management requirements. 

(3) In addition to the provisions of 40 CFR 262.10, a person 

identified in section (4) of this rule who produces a pesticide residue, 

excluding unused commercial pesticide, that is hazardous solely by 

application of section (5) of rule 340-101-033, is exempt from compliance 

with Divisions 100 to 106 provided such person complies with the 

requirements of Division 109. 

(4) Exemptions under section (3) of this rule: Any person who 

produces an unwanted pesticide residue from agricultural pest control (for 

example, on crops, livestock, Christmas trees, commercial nursery plants or 

grassland); industrial pest control (for example, in warehouses, grain 

elevators, tank farms or rail yards); structural pest control (for example, 

in human dwellings); ornamental and turf pest control (for example, on 

ornamental trees, shrubs, flowers or turf); forest pest control; 

recreational pest control (for example, in parks or golf courses); 

governmental (for example, for clearing a right-of-way, or vector, 

predator, and aquatic pest control); seed treatment; and pesticide 

demonstration and research. 

(5) A person who generates a hazardous waste as defined by 40 CFR 

261.3 must comply with the requirements of this Division. Failure to 

comply will subject a person to the compliance requirements and penalties 

prescribed by ORS 459.650 to .690 1 .992 and .995, and OAR Chapter 340, 
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Division 12. 

Hazardous waste determination. 

340-102-011 (1) The provisions of this rule replace the requirements 

of 40 CFR 262.11. 

(2) A person who generates a residue as defined in rule 340-100-010 

must determine if that residue is a hazardous waste using the following 

method: 

(a) He should first determine if the waste is excluded from regulation 

under 40 CFR 261.4 or rule 340-101-004. 

(b) He must then determine if the waste is listed as a hazardous waste 

in Subpart D of 40 CFR Part 261, excluding application of rule 340-101-

033, 

(Comment: Even if the waste is listed, the generator still has an 

opportunity under rule 340-100-022 to demonstrate to the Commission that 

the waste from his particular facility or operation is not a hazardous 

waste.) 

(c) If the waste is not listed as a hazardous waste by application of 

subsection (2)(b) of this rule, he must determine whether the waste is 

identified in Subpart C of 40 CFR Part 261 by either: 

(A) Testing the waste according to the methods set forth in Subpart C 

of 40 CFR 261, or according to an equivalent method approved by the 

Department under rule 340-100-021; or 

(Comment: In most instances, the Department will not consider 

approving a test method until it has been approved by EPA.) 

(B) Applying knowledge of the hazard characteristic of the waste in 

light of the materials or the processes used. 
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(d) If the waste is not identified as hazardous by application of 

subsection (2)(c) of this rule, he must determine if the waste is listed 

under rule 340-101-033. 

Identification number. 

340-102-012 In addition to the provisions of 40 CFR 262.12, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned and use a modified EPA registration form and 

identification numbering system (Dun and Bradstreet) for generators who 

register in the fut_ure. 

Accumulation time. 

340-102-034 In addition to the requirements of 40 CFR 262.34, a 

generator may accumulate hazardous waste on-site for 90 days or less 

without a permit provided that: 

(1) If storing in excess of 100 containers, the waste is placed in a 

storage unit that meets the requirements of 40 CFR 264.175; and 

(2) If storing in tanks, the tank unit complies with rule 340-104-191. 

Recordkeeping. 

340-102-040 (1) The provisions of section (2) of this rule replace 

the requirements of 40 CFR 262.40(b). 

(2) A generator must keep a copy of each Quarterly Report and 

Exception Report for a period of at least three years from the due date of 

the report. 
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Quarte~ly reporting. 

340-102-041 (1) The provisions of this rule replace the requirements 

of 40 CFR 262.41. 

(2) A generator who ships his hazardous waste off-site must submit to 

the Department Quarterly Reports of the waste shipped: 

(a)(A) The Quarterly Report consists of copies of the latest quarter's 

manifest and shipping papers. Alternatively, generators may copy the 

information from the manifests and shipping papers onto a form of their 

choice and submit it within the same time schedule. 

(Comment: For ease of processing, the Department prefers xerographic 

or carbon copies of the manifests and shipping papers.) 

(B) The Quarterly Report must be accompanied by the following 

certification signed and dated by the generator or his authorized 

representative: 

"I certify under penalty of law that I have personally examined and am 

familiar with the information submitted in this demonstration and all 

attached documents, and that, based on my inquiry of those individuals 

immediately responsible for obtaining the information, I believe that the 

submitted information is true, accurate, and complete. I am aware that 

there are significant penalties for submitting false information, including 

the possibility of fine and imprisonment. 11 

(b) No later than 45 days after the end of each calendar quarter. 

(3) Any generator who treats, stores, or disposes of hazardous waste 

on-site must submit a report covering those wastes in accordance with the 

provisions of Divisions 104 and 105. 
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International shipments. 

340-102-050 (1) Any person who is required to comply with 40 CFR 

262 .• 50 shall also comply with sections (2) and (3) of this rule. 

(2) When shipping hazardous waste outside the United.States, the 

generator must notify the Department in writing four weeks before the 

initial shipment of hazardous waste to each country in each calendar year; 

(a) The waste must be identified by its EPA hazardous waste 

identification number and its DOT shipping description; 

(b) the name and address of the foreign consignee must be included in 

this notice; 

(c) These notices must be sent to: 

Hazardous Waste Section 

Department of Environmental Quality 

PO Box 1760 

Portland, OR 97207 

(3)(a) The requirements of subsection (3)(b) of this rule replace the 

provisions of 40 CFR 262.50(d)(2). 

(b) In addition to the generator's signature on the certification 

statement, the U.S. importer or his agent must also sign and date the 

certification and· obtain the signature of the initial transporter. 

Farmers. 

340-102-051 In addition to the provisions of 40 CFR 262.51, a farmer 

disposing of waste pesticides from his own use which are hazardous wastes 

shall comply with the requirements of Division 109. 
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Instructions for the Uniform Hazardous Waste Manifest. 

340-102-060 (1) In addition to the instructions in the Appendix to 40 

CFR Part 262, relating to completion of the Uniform Hazardous Waste 

Manifest, generators shall also comply with sections (2), (3), (4) and (5) 

of this rule. 

(2) Enter a telephone number where an authorized agent of 

transporter may be reached in the event of an emergency, in: 

(a) Item D of EPA Form 8700-22; and 

(b) Item O of EPA Form 8700-22A, if applicable. 

( 3) Enter a telephone number where an authorized agent of 

transporter may be reached in the event of an emergency, in: 

(a) Item F of EPA Form 8700-22; and 

(b) Item Q of EPA Form 8700-22A, if applicable. 

the first 

the second 

(4) Enter a telephone number where an authorized agent of the facility 

may be reached in the event of an emergency in Item H of EPA Form 8700-22. 

(5) Enter the EPA Hazardous Waste Number in: 

(a) Item I of EPA Form 8700-22; and 

(b) Item R of EPA Form 8700-22A, if applicable. 

(6) The authorized disposal request number may be entered in: 

(a) Item 15 of EPA Form 8700-22; and 

(b) Item 32 of.EPA Form 8700-22A, if applicable. 

Hazardous waste generator fees. 

340-102-065 (1) Beginning July 1, 1984, each person generating 

hazardous waste shall be subject to an annual fee based on the volume of 

hazardous waste generated during the previous calendar year. The fee 
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period ~hall be the state's fiscal year (July 1 through June 30) and shall 

be paid annually by July 1, except that for fiscal year 1985 the fee shall 

be paid by January 1, 1985. 

(2) For the purpose of determining appropriate fees, each hazardous 

waste generator shall be assigned to a category in Table 1 of this Division 

based upon the amount of hazardous waste generated in the calendar year 

identified in section (1) of this rule except as otherwise provided in 

section (5) of this section. 

(3).For the purpose of determining appropriate fees, hazardous waste 

that is used, reused, recycled or reclaimed shall be included in the 

quantity determinations required by section (1) of this section. 

( 4) In order to determine annual hazardous waste generation rates, ·the 

Department intends to use generator quarterly reports required by rule 340-

102-041; treatment, storage and disposal reports required by rule 340-104-

075; and information derived from manifests required by 40 CFR 262.20. For 

wastes reported in the units of measure other than cubic feet, the 

Department will use the following conversion factors: 1.0 cubic feet= 

7.48 gallons= 62.4 pounds= 0.03 tons (English)= 0.14 drums (55 gallon), 

( 5) Owners and operators of hazardous waste treatment, storage and 

disposal facilities shall not be subject to the fees required by section 

(1) of this rule for any wastes generated as a result of storing, treating 

or disposing of wastes upon which an annual hazardous waste generation fee 

has already been paid. Any other wastes generated by owners and operators 

of treatment, storage and disposal facilities are subject to the fee 

required by section (1) of this rule. 

(6) All fees shall be made payable to the Department of Environmental 

Quality, 
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Table 

Hazardous Waste 
Generation Rate 
(cu,ft./yearl 

<35 
35-99 

100-499 
500-999 

1,000-4,999 
5,000-9,999 

>10,000 
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(dollars) 

No fee 
$ 100 

350 
625 

1500 
3500 
5000 
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DIVISION 1 03 
HAZARDOUS WASTE MANAGEMENT 

Standards Applicable to Transporters 
of Hazardous Waste by Air or Water 

340-103-010 Purpose and applicability. 
340-103-011 Identification number. 
340-103-030 Immediate action. 
340-103-031 Discharge cleanup. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpos~ and applicability. 

340-103-010 (1) The purpose of this Division is to establish 

standards which apply to persons transporting hazardous waste by air or 

water if the transportation requires a manifest under Division 102. 

(2) Rail and highway transporters must comply with the regulations of 

the Public Utility Commissioner. 

(3) Persons must also consult 40 CFR Parts 260-266, 270 and 124, which 

are incorporated by reference in rule 340-100-002, to determine all 

applicable hazardous waste management requirements. 

Identification Number. 

340-103-011 In addition to the requirements of 40 CFR 263.11, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned and use a modified EPA registration form and EPA's 

identification numbering system (Dun and Bradstreet) for transporters who 

register in the future. 

Immediate action. 

340-103-030 In addition to the requirements of 40 CFR 263.30, a 

transporter who has discharged hazardous waste must report the discharge to 

the Oregon Emergency Management Division (800-452-0311). 
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Discha~ge clean up. 

340-103-031 A transporter must clean up any hazardous waste discharge 

that occurs during transportation or take such action as may be required or 

approved by federal, state, or local officials so that the hazardous waste 

discharge no longer presents a hazard to human health or the environment. 

See Division 108 for further requirements. 
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340-104-001 
340-104-003 
340-104-004 
340-104-011 
340-104-012 
340-104-029 
340-104-056 
340-104-074 
340-104-075 
340-104-143 
340-104-145 
340-104-147 
340-104-149 
340-104-150 
340-104•151 
340-104-191 
340-104-220 
340-104-228 
340-104-258 
340-104-276 
340-104-314 
340-104-339 

340-104-340 
340-104-343 

DIVISION 104 
HAZARDOUS WASTE MANAGEMENT 

Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage and Disposal Facilities 

Purpose, scope and applicability. 
Relationship to interim status. 
Imminent hazard action. 
Identification number. 
Required notices. 
Unsaturated zone monitoring program. 
Emergency procedures. 
Availability of records. 
Periodic report. 
Financial assurance for facility closure. 
Financial assurance for post-closure care. 
Liability requirements. 
Use of State-required mechanisms. 
State assumption of responsibility. 
Wording of the instruments. 
Design of tanks. 
Applicability to surface impoundments. 
Closure and post-closure care of surface impoundments. 
Closure and post-closure care of waste piles. 
Food-chain crops. 
Prohibition on land disposal of ignitable wastes. 
Procedure for prohibiting the land disposal of any hazardous 
waste. 
Applicability to incinerators. 
Performance standards for incinerators. 

Authority: ORS Chapters 468, including 468.020; 459, including 
459.440; and 183. 
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Purpos~, scope and applicability. 

340-104-001 (1) The purpose of this Division is to establish minimum 

State standards which define the acceptable management of hazardous waste. 

(2) Persons must also consult 40 CFR Parts 260-266, 270 and 124, which 

are incorporated by reference in rule 340-100-002, to determine all 

applicable. hazardous waste management requirements .• 

(3)(a) The provisions of subsection (3)(b) of this rule replace the 

requirements of 40 CFR 26 4 .1( d). 

(b) The requirements of this Division apply to a person disposing of 

hazardous waste by means of underground injection subject to a pel'mit 

issued under an Underground Injection Control (UIC) program approved or 

promulgated under the Safe Drinking Water Act only to the following 

extent: 40 CFR 264.11 (identification number), 264.16 (personnel 

training), 264.71 (manifest system), 264.72 (manifest discrepancies), 

264.73(a), (b)(1) and (b)(2) (operating record), 264.75 (periodic report), 

and 264.76 (unmanifested waste report). When abandonment is completed, the 

owner or operator must submit to the Department certification by the owner 

or operator and by an independent registered professional engineer that the 

facility has been closed in a manner that will ensure that plugging and 

abandonment of the well will not allow the movement of fluids either into 

an underground source of drinking water or from one underground source of 

drinking water to another. 

( 4) The provisions of 40 CFR 264 .1( f) are deleted. 

(5) In addition to the requirements of 40 CFR 264.1(g)(8)(iii), any 

person covered by 40 CFR 264.1(g)(8)(iii) shall comply with the applicable 

requirements of Divisions 100 to 108. 
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Relati~nship to interim status. 

340-104-003 (1) The provisions of 40 CFR 264.3 are deleted. 

(2) An owner or operator of an existing facility which has not been 

issued a RCRA permit shall co~ply with the requirements of rule 340-105-

010. 

Imminent hazard action. 

340-104-004 (1) The provisions of section (2) of this rule replace the 

provisions of 40 CFR 264.4. 

(2) Notwithstanding any other provisions of these regulations, 

enforcement actions may be brought pursuant to ORS 459.650 to .690. 

Identification number. 

340-104-011 In addition to the provisions of 40 CFR 264.11, as a 

matter of policy, the Department will accept EPA identification numbers 

already assigned, use an amended EPA registration form, and use 

EPA's identification numbering system (Dun and Bradstreet) for owners and 

operators who register in the future. 

Required notices. 

340-104-012 The provisions of 40 CFR 264.12(c) regarding transfers of 

ownership are hereby deleted. 
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Unsaturated zone monitoring program, 

340-104-029 An owner or operator may be required to establish an 

unsaturated zone monitoring program consisting of soil-pore liquid 

monitoring in the zone immediately below a facility to determine whether 

hazardous constituents have migrated out of the facility. The Department 

will approve the components of this program based on a consideration of the 

construction and operation of the facility and the type and amount of waste 

being managed therein. 

Emergency procedures. 

340-104-056 (1) In 40 CFR 264.56(d) prior to paragraph (1), ·the 

phrase "outside the facility" is deleted, 

(2)(a) The requirements of subsection (2)(b) of this rule replace the 

provisions of 40 CFR 264.56(d)(2). 

(b) He must immediately notify either the Department or the Oregon 

Emergency Management Division (using their 24-hour toll-free number 800-452-

0311). 

(3) In addition to the requirements of 40 CFR 264.56(j), the owner or 

operator's report must include: 

(a) The steps taken to prevent a recurrence of the incident; and 

(b) Any changes required in the contingency plan. 

Availability of records. 

340-104-074 (1) The provisions of 40 CFR 264.74(a) are replaced with 

section (2) of this rule. 
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(~) All records, including plans, required under this Division must be 

furnished upon request, and made available at all reasonable times for 

inspection, by any officer, employee, or representative of the Department 

as authorized by ORS 459.285. 

Periodic report. 

340-104-075 (1) The provisions of this rule replace the requirements 

of 40 CFR 264.75. 

(2) The owner or operator must prepare and submit an operating report 

to the Department on an approved form. Disposal facility reports are due 

monthly within 45 days after the end of each calendar month, and treatment 

and storage facility reports are due within 45 days after the end of each 

calendar quarter. The report must cover facility activities during the 

previous month or quarter, as appropriate, and must include the following 

information: 

(a) The EPA identification number, name, and address of the facility; 

(b) The period covered by the report; 

(c) For off-site facilities, the EPA identification number of each 

hazardous waste generator from which the facility received a hazardous 

waste during the period; for imported shipments, the report must give the 

name and address of the foreign generator; 

(d) A description and the quantity of each hazardous waste the 

facility received during the period. For off-site facilities, this 

information must be listed by EPA identification number of each generator; 

(e) The method of treatment, storage, or disposal for each hazardous 

waste; 

( f) (Reserved) 
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(g) The most recent closure cost estimate under 40 CFR 264.142, and, 

for disposal facilities, the most recent post-closure cost estimate under 

40 CFR 264.144; and 

(h) A certification signed by the owner or operator of the facility 

or his authorized representative as required by 40 CFR 270.11(b). 

(Comment: The state program is more stringent than the federal 

program in that it requires monthly or quarterly operating reports whereas 

the federal program requires a biennial report.) 

Financial assuranc.e for facility closure. 

340-104-143 (1) This rule amends the requirements of 40 CFR 264.143. 

(2) An owner or operator of a disposal facility must choose the option 

specified in 40 CFR 264.143(a), 

( 3)(a) If an owner or operator uses the trust fund option specified in 

40 CFR 264.143(a) to establish financial assurance for closure of the 

facility, he must also comply with subsection (3)(b) of this rule. 

(b) During the period the current closure cost estimate (CE) exceeds 

the current value of the trust fund (CV), the owner or operator must also 

establish supplemental financial assurance in the amount CE-CV by choosing 

one of the options specified in 40 CFR 264.143(b) to 264.143(f). 

(4) The phrase "• •• term of the initial RCRA permit ••• 11 in the 

first sentence of 40 CFR 264.143(a)(3) is deleted and replaced with the 

phrase 11 • • 

105 and 106 

initial 10 years the facility is permitted under Divisions 

II 

(5) The phrase "· in one or more States" in the last sentence of 

40 CFR 26 4 .14 3 ( e )( 1) is deleted and replaced with the phrase 11 • , • in 

Oregon." 
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( 6.J The phrase "Except as may be required by 40 CFR 26 4 .14 3 ( f)( 10) , n 

is added to the beginning of the first sentence of 40 CFR 264.143(f)(1). 

(7) The phrase "An owner or operator that has a parent corporation may 

only meet • • • n replaces the phrase "An owner er operator may meet • • 

in the first sentence of 40 CFR 264.143(f)(10). 

Financial assurance for post-closure care. 

n 

340-104-145 (1) This rule amends the requirements of 40 CFR 264,145. 

(2)(a) The owner or operator of a disposal facility must choose the 

option·specified in 40 CFR 264.145(a). 

(b) The owner or operator of a treatment or storage facility subject 

to post-closure monitoring or maintenance requirements must establish 

financial assurance for post-closure care in accordance with the approved 

post-closure plan for the facility and must choose one of the options 

specified in 40 CFR 264.145(a) through (h). 

(3)(a) If an owner or operator uses the trust fund option specified in 

40 CFR 264.145(a) to establish financial assurance for post-closure care of 

a facility, he must also comply with subsection (3)(b) of this rule. 

(b) During the period the current post-closure cost estimate (CE) 

exceeds the current value of the trust fund (CV), the owner or operator 

must also establish supplemental financial assurance in the amount CE-CV by 

choosing one of the options specified in 40 CFR 264.145(b) to 264.145(f). 

(4) The phrase "Except as may be required by 40 CFR 264.145(f)(11) ,·n 

is added to the beginning of the first sentence of 40 CFR 264.145(f)(1), 

(5) The phrase "An owner or operator that has a parent corporation may 

only meet • • • 11 replaces the phrase "An owner or operator may meet • • • 11 

in the first sentence of 40 CFR 264.145(f)(11). 
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Liability requirements. 

340-104-147 (1) This rule amends the requirements of 40 CFR 264.147. 

(2) The phrase "• •• in one or more States" at the end of 40 CFR 

264.147(a)(1)(ii) is deleted and replaced with the phrase "· •• in 

Oregon." 

( 3) The phrase 11 • • • in one or more States 11 at the end of 40 CFR 

264.147(b)(1)(ii) is deleted and replaced with the phrase"· •• in 

Oregon." 

(4) The provisions of 40 CFR 264.147(b)(4) are deleted. 

Use of State-required mechanisms. 

340-104-149 The provisions of 40 CFR 264.149 are deleted. 

State assumption of responsibility. 

340-104-150 The provisions of 40 CFR 264.150 are deleted. 

Wording of the instruments. 

340-104-151 (1) This rule amends 40 CFR 264.151. 

(2) When used in 40 CFR 264.151, the references specified in section 

(2) of this rule shall be changed as indicated in this section. 

(a) "The United States Environmental Protection Agency," "The U.S. 

Environmental Protection Agency," or "EPA" shall be "the Oregon Department 

of Environmental Quality" (hereinafter called "Department"). 
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(~) "The United States Government" shall be "the State of Oregon. 11 

(c) "The EPA Regional Administrator" shall be "the Department. 11 

(d) "The appropriate EPA Regional Administrator" shall be "the 

Department." 

(e) "The Resource Conservation and Recovery Act as amended (RCRA) 11 or 

"the Resource Conservation and Recovery Act of 1976 (as amended)" shall be 

"Oregon law.·" 

( f) "Where EPA is not administering the financial requirements of 

Subpart H of 40 CFR Parts 264 and 265 11 shall be "other than Oregon. 11 

Design of tanks. 

340-104-191 (1) Owners and operators of facilities subject to the 

requirements of 40 .CFR 264 .191 shall also comply with the requirements of 

section (2) of this rule. 

(2) For tanks installed after January 1, 1985, tanks and related 

appurtenances, including but not limited to pipes, valves, backflow 

prevention devices, gauges, or pumps within 5 feet of the tank, must have 

secondary containment that: 

(a) Is sufficiently impervious to contain leaks, spills and 

accumulated precipitation until the collected material is detected and 

removed; 

(b) Has sufficient capacity to hold the entire volume of the largest 

tank; and 

(c) Prevents run-on into the containment system unless there is 

sufficient excess capacity in addition to that required by subsection 

(2)(b) of this rule to contain it. 

(Comment: It is intended that the appurtenance containment return any 
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leakag~ to the main tank containment.) 

Applicability to surface impoundments. 

340-104-220 (1) The provisions of 40 CFR 264.220 are deleted and 

replaced with the requirements of section (2) of this rule. 

(2) The regulations in Subpart K of. 40 CFR Part 264 apply to owners 

and operators of facilities that use surface impoundments to treat or 

store hazardous waste, except as 40 CFR 264.1 provides otherwise. 

Closure and post-closure care of surface impoundments. 

340-104-228 (1) The provisions of 40 CFR 264.228(a)(1), (c) and (d) 

are deleted and replaced with the requirements of sections (2), (3) and (4) 

of this rule. 

(2) At closure, the owner or operator must remove or decontaminate all 

waste residues, contaminated containment system components (liners, etc,), 

contaminated subsoils, and structures and equipment contaminated with waste 

and leachate, and manage them as hazardous waste unless 40 CFR 261.3(d) 

applies. 

(Comment: The state program is more stringent than the federal 

program in that it requires the removal of all wastes, etc., at closure 

whereas the federal program gives the option of closing with wastes left in 

place.) 

(3) If, after removing or decontaminating all residues and making all 

reasonable efforts to effect removal or decontamination of contaminated 

components, subsoils, structures, and equipment as required in section (2) 

of this rule, the owner or operator finds that not all contaminated 
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subsoils can be practicably removed or decontaminated, he must close the 

facility in accordance with the closure requirements of 40 CFR 

264.228(a)(2) and perform post-closure care in accordance with the closure 

and post-closure care requirements of 40 CFR 264.228(b). 

( 4) (a) The owner or operator of a surface impoundment that does not 

comply with the liner requirements of 40 CFR 264.221(a) and is not exempt 

from them in accordance with 40 CFR 264.221(b) must: 

(A) Include in the closure plan for the surface impoundment under 

40 CFR 264.112 both a plan for complying with section (2) of this rule and 

a contingency plan for complying with section (3) of this rule in case not 

all contaminated subsoils can be practicably removed at closure; and 

(B) Prepare a contingent post-closure plan under 40 CFR 264.118 for 

complying with section (3) of this rule in case not all contaminated 

subsoils can be practicably removed at closure. 

(b) The cost estimates calculated under 40 CFR 264.142 and .144 for 

closure and post-closure care of a surface impoundment subject to this 

section must include the cost of complying with the contingent closure plan 

and the contingent post-closure plan. 

Closure and post-closure care for waste piles. 

340-104-258 The phrase "• •• but are not required to include the 

cost of expected closure under paragraph (a) of this section" at the end of 

40 CFR 264.258(c)(2) is deleted. 
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Food-chain crops. 

340-104-276 (1) In 40 CFR 264.276, the term "animal feed crops" is 

substituted for the term "food chain crops. 11 

(2) The provisions of 40 CFR 264.276(b)(1) are deleted. 

(Comment: The state program is more stringent than the federal 

program in that it does not permit crops intended for human consumption to 

be grown on a land treatment facility.) 

Prohibition on land disposal of ignitable wastes. 

340-104-314 (1) Except as may be permitted by sections (2) and (3) of 

this rule or by 40 CFR 264.314(b)(1) to .314(b)(4) an owner or operator 

shall not place in a land disposal unit any liquid waste or the free-liquid 

portion of any liquid/solid waste mixture if such mixture contains in 

excess of 20% free liquid, if the waste was initially generated as a liquid 

or as a liquid/solid mixture and is identified as a hazardous waste only 

because it is listed on the basis of or meets the characteristic of 

ignitability (I). 

(Comment: These wastes include but are not limited to those having 

EPA Hazardous Waste Numbers D001, F003, 0001, 0002, 0008, 0031, 0055, 0056, 

0057, 0092, 0110, 0112, 0113, 0117, 0124, 0125, 0154, 0161, 0171, 0186, 

0213 and 0239.) 

(2) The generator and owner or operator may apply for an exemption 

from section (1) of this rule for a specific waste if he can demonstrate 

that: 

(a) The disposal will not pose a threat to public health or the 

environment due to the properties or quantity of the waste, characteristics 
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of the .landfill, the proposed disposal procedure and other relevant 

circumstances; 

(b) The waste generator has taken all practicable steps to eliminate 

or minimize the generation of the waste and to recover, concentrate or 

render the waste non-hazardous; and 

(c) There is no reasonably available means of beneficial use, reuse, 

recycle, reclamation or treatment, 

(3) Upon receipt of a request for an exemption, the Department shall 

make a tentative determination to approve or deny the request within thirty 

(30) days of receipt, The generator and owner or operator shall have 

thirty (30) days from the date of tentative denial to appeal the denial to 

the Department. The Department shall make a final determination within 

ninety (90) days of the original request if a timely appeal has been 

filed, 

(Comment: The intention of this rule is to disallow the landfilling 

of solids formed by soil stabilization of liquids. This rule does not 

pertain to liquids which become mixed with soil or other debris as the 

result of a spill or to lab packs as defined in 40 CFR 264.316.) 

Procedure for prohibiting the land disposal of any hazardous waste. 

340-104-339 (1) The Department may prohibit the land disposal of any 

hazardous waste if in the Department's judgment there are more 

environmentally sound beneficial use, reuse, recycle, reclamation, 

treatment or disposal options. In making such a judgment, the Department 

shall consider but not be limited to storage, transportation and other 

appropriate risks. 

(2) For wastes identified under section (1) of this rule, the 
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Departm.ent shall notify any affected generators and land disposal owners or 

operators, in writing, that land disposal of a specified waste is 

prohibited. Such notice shall indicate the specific waste affected by name 

and EPA Hazardous Waste Number, and shall also indicate the alternative 

means of beneficial use, reuse, recycle, reclamation, treatment or disposal 

deemed to be more environmentally sound. The Department shall provide that 

the prohibition is effective for the waste listed in the notice 90 days 

after receipt of notice. The generator or disposal facility shall have 30 

days from receipt of the notice to appeal the prohibition to the 

Department. The Department shall make a final determination within 60 days 

of the original notice if a timely appeal has been filed. 

Applicability to incinerators. 

340-104-340 The provisions of 40 CFR 264.340(d) are deleted. 

(Comment: The Department may require the owner or operator to obtain 

an Air Contaminant Discharge Permit and such permit may establish standards 

more stringent than required under Subpart 0 of 40 CFR Part 264.) 

Performance standards. 

340-104-343 The provisions of 40 CFR 264.343(d) are deleted. 
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340-105-001 
340-105-003 
340-105-005 
340-105-010 

340-105-012 
340-105-013 
340-105-014 
340-105-020 

340-105-021 
340-105-030 
340-105-040 
340-105-041 
340-105-042 
340-105-051 
340-105-061 
340-105-100 

340-105-110 
340-105-115 

DIVISION 1 05 
HAZARDOUS WASTE MANAGEMENT 

Management Facility Permits 

Purpose, scope and applicability. 
Considerations under Federal law. 
State program reporting. 
General application requirements and requirements applicable 
to existing management facilities. 
Confidentiality of information. 
Contents of Part A of the permit application. 
Contents of Part B. 
Specific Part B information requirements for land treatment 
facilities. 
Specific Part B information requirements for landfills. 
Conditions applicable to all permits. 
Permit transfers. 
Major modification or revocation and reissuance of permits. 
Minor modifications of permits. 
Continuation of expiring permits. 
Emergency permits, 
Letter of authorization for small-quantity management 
facilities. 
Permit fees. 
Interim status. 

Authority: ORS Chapter 468, including 468.020; 459 1 including 459.440; 
and 183. 
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Purpos~, scope and applicability. 

340-105-001 (1) The purpose of this Division is to establish basic 

permitting requirements, such as application requirements, standard permit 

conditions, monitoring and reporting requirements, and management 

requirements for existing facilities which have not been issued a RCRA 

permit. 

(2) Persons must also consult 40 CFR Parts 260-266, 270 and 124, which 

are incorporated by reference in rule 340-100-002, to determine all 

applicable hazardous waste management requirements. 

( 3) The provisions of section (3) of this rule replace the contents of 

40 CFR 270.1(a), 270.1(b) and 270.1(c) prior to paragraph (c)(1). 

(4)(a) Technical regulations. The hazardous waste permit program has 

separate additional regulations that contain technical requirements. These 

separate regulations are used by the Department to determine what 

requirements must be placed in pel"!llits if they are issued. These separate 

regulations are located in 40 CFR Part 264 and Division 104 of this 

Chapter. 

(Comment: Although the permit applicant or permittee will interface 

primarily with the Department as is indicated by these rules, hazardous 

waste disposal facility permits are technically issued by the Environmental 

Quality Commission while hazardous waste storage and treatment facility 

permits are issued by the Department.) 

(b) Applicability. The state hazardous waste program requires a 

permit for the "treatment," "storage" or "disposal" of any "hazardous 

waste" as identified or listed in Division 101 of this Chapter. The terms 

"storage," "disposal" and "hazardous waste" are defined in rule 340-100-

010. The term "treatment" is defined in 40 CFR 260.10. Owners and 
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operat~rs of hazardous waste management units must have permits during the 

active life (including the closure period) of the unit, and, for any unit 

which closes after the effective date of these rules, during any p~st

closure care period required under 40 CFR 264.117 and during any compliance 

period specified under 40 CFR 264.96, including any extension of the 

compliance period under 40 CFR 264.96{c). 

Considerations under Federal law. 

340-105-003 The provisions of 40 CFR 270,3 are deleted. 

State program reporting. 

340-105-005 The provisions of 40 CFR 270.5 are deleted. 

General application requirements and requirements applicable to existing 

management facilities. 

340-105-010 (1) The requirements of sections (2), (3), (4) and (5) of 

this rule replace the provisions of 40 CFR 270.10(e) to 270.10(i) regarding 

application requirements. 

(2) Existing management facilities, (a) Owners and operators of 

existing hazardous waste management facilities that do not have a permit 

must submit a Part A permit application.to the Department within thirty 

days after the effective date of statutory or regulatory changes under 

Oregon law that render the facility subject to the requirement to have a 

permit, 

{b) The Department may at any time require the owner or operator of an 
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existi~g management facility to submit Part B of their permit application. 

The owner or operator shall be allowed at least six months from the date of 

request to submit Part B of the application. Any owner or operator of an 

existing management facility may voluntarily submit Part B of the 

application at any time. 

(c) An owner or operator that has not submitted an acceptable Part A 

permit application, or an acceptable Part B permit application when 

required to do so, or does not operate in compliance with the regulations 

of 40 CFR Part 265, as required by this rule, shall be subject to 

Department enforcement action including termination of the facility's 

operation. 

(d) If an owner or operator of an existing management facility has 

filed a Part A permit application but has not yet filed a Part B permit 

application, the owner or operator shall file an amended Part A 

application: 

(A) No later than 15 days after the effective date of the adoption of 

rules listing or designating wastes as hazardous if the facility is 

treating, storing or disposing of any of those newly listed or designated 

wastes; or 

(B) Prior to any of the following actions at the facility: 

(i) Treatment, storage or disposal of a new hazardous waste not 

previously identified in Part A of the permit application; 

(ii) Increases in the design capacity of processes used at a facility. 

The owner or operator must submit a justification explaining the need for 

the increase based on the lack of available treatment, storage or disposal 

capacity at other hazardous waste management facilities, and receive 

Department approval before making such increase. 

(iii) Changes in the processes for the treatment, storage or disposal 
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of haz~rdous waste. The owner or operator must submit a justification 

explaining that the change is needed because: 

(I) It is necessary to prevent a threat to human health or the 

environment because of an emergency situation, or 

(II) It is necessary to comply with the requirements or Divisions 100 

to 108. 

The owner or operator must receive Department approval before making such 

change. 

(iv) Changes in the ownership or operational control or a facility. 

The new owner or operator must submit a revised Part A permit application 

no later than 90 days prior to the scheduled change. When a transfer of 

ownership or operational control of a facility occurs, the old owner or 

operator shall comply with the requirements of Subpart H of 40 CFR Part 265 

(financial requirements), until the Department has released him in writing. 

The Department shall not release the old owner or operator until the new 

owner or operator has demonstrated to the Department that he is complying 

with that Subpart. All other duties required by these rules are 

transferred effective immediately upon the date or the change of ownership 

or operational control or the facility. 

(e) In no event shall changes which amount to reconstruction of the 

facility be made to an existing hazardous waste management facility which 

has not been issued an effective RCRA permit. Reconstruction occurs when 

the capital investment in the changes to the facility exceeds fifty percent 

of the capital cost of a comparable, entirely new hazardous waste 

management facility. 

(3) New management facilities. (a) No person shall begin physical 

construction of a new management facility without having submitted Part A 

and Part B of the permit application and having received a finally 
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effect~ve hazardous waste permit. 

(b) An application for a permit for a new management facility 

(including both Part A and Part B) may be filed with the Department any 

time after promulgation of those standards in Division 104 applicable to 

such facility. All applications must be submitted at least 180 days before 

physical construction is expected to commence, 

(4) Reapplication. Any management facility with an effective permit 

shall submit a new application at least 180 days before the expiration date 

of the effective permit, unless permission for a later date has been 

granted by the Department. (The Department shall not grant permission for 

applications to be submitted later than the expiration date of the existing 

permit.) 

(5) Recordkeeping. Applicants shall keep records of all data used to 

complete permit applications and any supplemental information submitted 

under 40 CFR 270.10(d), 270.13, 270.14 through 270.21 for a period of at 

least 3 years from the date the application is signed, 

(6) The requirements of section (6) are applicable to existing 

management facilities. 

(a) An owner or operator of an existing management facility that has 

not been issued a management facility permit shall comply with the 

regulations of 40 CFR Part 265 until final administrative disposition of a 

permit is made, 

(b) After September 1, 1985, and until final administrative 

disposition of a permit under these rules is made, an owner or operator of 

a management facility that has received a State-issued non-RCRA permit 

shall comply with the regulations of 40 CFR Part 265 in those instances 

where a regulation exists and with the conditions of the permit in those 

instances where a regulation does not exist. 
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(7) After final administrative disposition of a permit is made, a 

management facility shall not treat, store or dispose of hazardous waste 

without a permit issued in accordance with Divisions 100 to 106. 

Confidentiality of information. 

340-105-012 (1) The provisions of this rule replace the provisions 

of 40 CFR 270.12. 

(2) In accordance with ORS 192.500 and 459.460, any information 

submitted to the Department pursuant to these regulations may be claimed as 

confide.ntial by the submitter. Any such claim must be asserted at the time 

of submission by stamping the words "confidential business information," or 

the equivalent, on each page containing such information. If no claim is 

made at the time of submission, the Department may make the information 

available to the public without further notice. If a claim is asserted, 

the information will be treated in accordance with the procedures in ORS 

192.500 and 459.460. 

(Comment: Any information stamped confidential must be accompanied by 

an explanation as to why it should be so considered under the criteria of 

ORS 192.500 and 459.460. The Department believes that very little, if any, 

information in an application will meet the criteria.) 

(3) Claims of confidentiality for the name and address of any permit 

applicant or permittee will be denied. 

(4) Any information submitted to the Department shall be available to 

the Environmental Protection Agency upon request. If the information has 

been submitted under a claim of confidentiality, the Department shall make 

that claim of confidentiality to the Environmental Protection Agency for 

the requested information. The federal agency shall treat the information 
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that i~ subject to the confidentiality claim as confidential in accordance 

with applicable federal law. 

Contents of Part A of the permit application. 

340-105-013 In addition to the requirements of 40 CFR 270.13, Part A 

of the permit application shall include a statement of compatibility with 

the acknowledged local comprehensive plan and zoning requirements or the 

Land Conservation and Development Commission's Statewide Planning Goals. 

Contents of Part B. 

340-105-014 In addition to the information required by 40 CFR 270.14, 

Part B of the permit application shall include other information pertinent 

to the facility as may be requested by the Department. 

Specific Part B information requirements for land treatment facilities. 

340-105-020 The requirements of 40 CFR 270.20(d) and (e) are 

applicable to animal feed crops. 

(Comment: The Department does not allow food-chain crops to be grown 

in or on the treatment zone of a hazardous waste land treatment unit.) 

Specific Part B information requirements for landfills. 

340-105-021 In addition to the information required by 40 CFR 270.21, 

the following additional information shall be submitted in a Part B 

application: 
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( 1) A detailed report with supporting information justifying the need 

for the landfill as proposed; and 

(2) An explanation of how the requirements of rule 340-104-314 will 

be complied with after January 1, 1985. 

Conditions applicable to all permits. 

340-105-030 ( 1) The phrase 11 • • • the appropriate Act • • • 11 in the 

second sentence of 40 CFR 270.3o(a) is deleted and replaced with the phrase 

11 • , • ORS Chapter 45 9 and OAR Chapter 340 • , • 11 

(2) The provisions of 40 CFR 270.30(1)(2)(ii)(B) are deleted. 

(3)(a) The provisions of 40 CFR 270.30(1)(3) are deleted and replaced 

with subsection (3)(b) of this rule. 

(b) Transfers. The permit is personal to the permittee and is non

transferable. A new owner or operator shall comply with the requirements 

of 340-105-010(2)(d)(B)(iv). 

(4)(a) The provisions of 40 CFR 270.3o(l)(6)(i) preceding 

270.30(1)(6)(i)(A) are deleted and replaced with subsection (4)(b) of this 

rule. 

(b) Immediate reporting. The permittee shall immediately report any 

noncompliance which may endanger health or the environment as soon as he 

becomes aware of the circumstances, including: 

(5)(a) The provision of 40 CFR 270.30(1)(9) is deleted and replaced 

with subsection (5)(b) of this rule. 

(b) Periodic report. A periodic report must be submitted covering 

facility activities on an appropriate schedule (see rule 340-104-075). 
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Permit transfers. 

340-105-040 (1) The provisions of 40 CFR 270.40 are deleted. 

(2) A permit is personal to the permittee and is non-transferrable. 

(3) A new owner or operator of a facility shall comply with the 

requirements of 340-105-010(2)(d)(B)(iv). 

Major modifications or revocation and reissuance of permits. 

340-105-041 (1) The sentence "If cause does not exist under this 

section or 40 CFR 270.41, the Director shall not modify or revoke and 

reissue the permit" in the first paragraph of 40 CFR 270.41 is deleted. 

(2)(a) The provision of 40 CFR 270.41(a) preceding paragraph (a)(1) 

is deleted and replaced with subsection (2)(b) of this rule. 

(b) Causes for modification or revocation and reissuance. The 

following are causes to modify or, alternatively, revoke and reissue a 

permit: 

(3)(a) The provisions of 40 CFR 270.41(a)(3) are deleted and replaced 

with subsection (3)(b) of this rule. 

(b) New regulations. The standards or regulations on which the permit 

was based have been changed by promulgation of amended standards or 

regulations or by judicial decision after the permit was issued. 

(4) The provision of 40 CFR 270.41(b)(2) is deleted. 

Minor modifications of permits. 

340-105-042 The provisions of 40 CFR 270.42(d) are deleted. 
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Continuation of expiring permits. 

340-105-051 (1) The provisions of 40 CFR 270.51 are deleted and 

replaced with sections (2) and (3) of this rule. 

(2) The conditions of an expired permit continue in force until the 

effective date of a new permit if: 

(a) The permittee has submitted a timely application under 40 CFR 

270.14 and the applicable sections in 40 CFR 270.15 to 270,29 and such 

application is a complete (under 40 CFR 270.10(c)) application for a new 

permit; and 

(b) The Department through no fault of the permittee, does not issue a 

new permit with an effective date under 40 CFR 124.15 on or before the 

expiration date of the previous permit (for example, when issuance is 

impractical due to time or resource constraints). 

(3) Effect. Permits continued under this rule remain fully effective 

and enforceable. 

Emergency permits. 

340-105-061 (1) The provisions of 40 CFR 270.61(b)(4) are deleted and 

replaced with section (2) of this rule, 

(2) May be suspended or renewal refused by the Department at any time 

without prior hearing if it finds a serious danger to the public health, 

safety or the environment and sets forth specific reasons for such 

findings; 
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Letter of authorization for small-quantity management facilities. 

340-105-100 (1) Except as indicated in section (3) of this rule, 

owners or operators of off-site facilities that treat or store more than 

200 pounds of hazardous waste per calendar month must obtain a letter of 

authorization from the Department if such waste is obtained only from 

small-quantity generators. 

(2) The letter of authorization: 

(a) Shall be written; 

(b) Shall not exceed 5 years in duration; 

(c) Shall clearly specify the hazardous wastes to be received, the 

treatment process, and the disposal of all hazardous products generated by 

that process; 

(d) May require the operator to obtain Department approval prior to 

receipt of each specific waste; 

(e) May require the operator to demonstrate that, due to. the type and 

quantity of waste, its operation and other relevant factors, the facility 

is not likely to endanger public health or the environment; 

(f) May be suspended or revoked at any .time if it is determined that 

such action is appropriate to protect public health or the environment; and 

(g) May include any applicable requirements of Division 104. 

(3) The Department may require the owner or operator to obtain a 

hazardous waste permit if it determines that operation of the facility may 

endanger public health or the environment. 
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Permit. fees. 

340-105-110 (1) Beginning July 1, 1984, each person required to have 

a hazardous waste storage, treatment or disposal permit (management 

facility permit) shall be subject to a three-part fee consisting of a 

filing fee, an application processing fee and an annual compliance 

determination fee as listed in Table 1 of this Division. The amount equal 

to the filing fee, application processing fee and the first year's annual 

compliance determination fee shall be submitted as a required part of any 

application for a new permit. The amount equal to the filing fee and 

application processing fee shall be submitted as a required part of any 

application for renewal or modification of an existing permit. 

(2) As used in this rule, the following definitions shall apply: 

(a) The term management facility includes, but is not limited to: 

(A) Hazardous waste storage facility; 

(B) Hazardous waste treatment facility; and 

(C) Hazardous waste disposal facility. 

(b) The term hazardous wastes includes any residue or hazardous 

wastes as defined in Division 101 or 40 CFR Part 261 handled under the 

authority of a management facility permit. 

(c) The term license and permit shall mean the same thing and will be 

referred to in this rule as permit. 

( 3) The annual compliance determination fee shall be paid for each 

year a management facility is in operation and, in the case of a disposal 

facility, for each year that post-closure care is required. The fee period 

shall be the state•s fiscal year (July 1 through June 30) and shall be paid 

annually by July 1. Any annual compliance determination fee submitted as 

part of an application for a new permit shall apply to the fiscal year the 

ZRULE.5A (7/19/85) -13-



permitt~d management facility is put into operation. For the first year's 

operation, the full fee shall apply if the management facility is placed 

into operation on or before April 1. Any new management facility placed 

into operation after April 1 shall not owe a compliance determination fee 

until July 1 of the following year. The Director may alter the due date 

for the annual compliance determination fee upon receipt of a justifiable 

request from a permittee. 

(4) For the purpose of determining appropriate fees, each management 

facility.shall be assigned to a category in Table 1 of this Division based 

upon the amount of hazardous waste received and upon the complexity of each 

management facility. Each management facility which falls into more than 

one category shall pay whichever fee is higher. The Department shall 

assign a storage and treatment facility to a category on the basis of 

design capacity of the facility. The Department shall assign a new 

disposal facility to a category on the basis of estimated annual cubic feet 

of hazardous waste to be received and an existing disposal facility on the 

basis of average annual cubic feet of hazardous waste received during the 

previous three calendar years. 

(5) Where more than one management facility exists on a single site, 

in addition to the compliance determination fee required by rules 340-105-

110(3) and (4), a flat fee of $250 shall be assessed for each additional 

management facility. 

(6) Modifications of existing, unexpired permits which are instituted 

by the Department .due to changing conditions or standards, receipt of 

additional information or any other reason pursuant to applicable statutes 

and do not require re-filing or review of an application or plans and 

specifications shall not require submission of the filing fee or the 

application processing fee. 
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(() Upon the Department accepting an application for filing, the 

filing fee shall be nonrefundable. 

(8) The application processing fee, except for disposal permits, may 

be refunded in whole or in part when submitted with an application if 

either of the following conditions exist: 

(a) The Department determines that no permit will be required. 

(b) The applicant withdraws the application before the Department has 

approved or denied the application. 

( 9) The annual compliance det.ermination fee may be refunded in whole 

or in part when submitted with a new permit application if either of the 

following conditions exist: 

(a) The Department denies the application. 

(b) The permittee does not proceed to construct and operate the 

permitted facility, 

(10) All fees shall be made payable to the Department of Environmental 

Quality. 

Table 1: Fee Schedule 

(1) Filing Fee. A filing fee of $50 shall accompany each application 

for issuance, renewal or modification of a hazardous waste management 

facility permit. This fee is nonrefundable and is in addition to any 

application processing fee or annual compliance determination fee which 

might be imposed. 

(2) Application Processing Fee. An application processing fee varying 

between $25 and $5,000 shall be submitted with each application. The 

amount of the fee shall depend on the type of facility and the required 

action as follows: 
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(a) A new facility (including substantial expansion of an existing 

facility: 

(A) Storage facility . . . • • 

(B) Treatment facility - Recycling • 

(C) Treatment facility - other than 

incineration • • . • • . . . . • 

(D) Treatment facility - incineration 

(E) Disposal facility • • • • . . 
(F) Disposal facility - post closure 

(b) Permit Renewal: 

(A) Storage facility . • • • . . • 

( B) Treatment facility - recycling 

(C) Treatment facility - other than 

incineration • • • • . . • • • . 
(D) Treatment facility - incineration 

(E) Disposal facility • . • . . . 
(F) Disposal facility - post closure 

• 

• 

• 

• 

• • 

• 

• 

$ 150 

150 

250 

500 

.5 ,ooo 

2,500 

50 

50 

75 

175 

5,000 

800 

(c) Permit Modification - Changes to Performance/Technical 

(A) Storage facility • • • . • • . • 50 

( B) Treatment facility - recycling • • 50 

(C) Treatment facility - other than 

incineration • • . . • • . . • . • • 75 

(D) Treatment facility - incineration • • 175 

(E) Disposal facility • • . . • . • 1,750 

(F) Disposal facility - post closure 800 
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(~) Permit Modification - All Other Changes not Covered by (2)(c): 

All categories . . . . . . . . . . . . . . 25 

(e) Permit Modifications - Department Initiated • no fee 

(3) Annual Compliance Determination Fee. (In any case where a 

facility fits into more than one category, the permittee shall pay only the 

highest fee): 

(a), Storage facility: 

(A) 5-55 gallon drums or 250 gallons 

total or 2 ,OOO pounds • • . . . • • 250 

( B) 5 to 250 - 55 gallon drums or 250 

to 10,000 gallons total or 2,000 

to 80,000 pounds • • • • • • • . • . • • 1 ,ooo 

(C) >250 - 55 gallon drums or >10,000 

gallons total or >80,000 pounds • . . . 2,500 

(b) Treatment Facility: 

(A) <25 gallons/hour or 50,000 gallon/day 

or 6,000 pounds/day • . . . . • . • • 250 

( B) 25-200 gallons/hour or 50,000 to 

500,000 gallons/day or 6,000 to 

60,000 pounds/day • . . • . • • • 1,000 

(C) >200 gallons/hour or >500,000 

gallons/day or >60,000 pounds/day • • • 2,500 
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(c) Disposal Facility: 

(A) <750,000 cubic feet/year or 

<37,500 tons/year . . . . . . . •• $ 50,000 

(B) 750,000 to 2,500,000 cubic feet/year 

or 37,500 to 125,000 tons/year . . . •• 100,000 

(C) >2,500 1000 cubic feet/year or 

>125,000 tons/year •••• ••••• 150,000 
I 
I 

r 
(d) Disposal Facility - Post Closure: 

i 
All categories . . . . . . . . . e e • • e I 5,000 I. 

I 

Interim status. 

340-105-115 The provisions of 40 CFR 270.70 to 270.73, pertaining to 

interim status, are not included in the State's hazardous waste managment 

program. 

(Comment: State requirements applicable to existing hazardous waste 

management facilities are identified in rule 340-105-010 and include 

provisions analogous to those of 40 CFR 270.71 and 270.72.) 
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340-106-001 
340-106-002 
340-106-00 3 

340-106-004 
340-106-005 

340-106-006 
340-106-012 

DIVISION 106 
HAZARDOUS WASTE MANAGEMENT 

Permitting Procedures 

Purpose and scope. 
Requirements not applicable. 
Recommendations by State agencies on waste disposal facility 
applications. 
Application review. 
Modification, revocation and reissuance, or termination of 
permits. 
Draft permits. 
Public hearings on disposal facility draft permits. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Purpos~ and scope. 

340-106-001 (1) The purpose of this Division is to establish the 

procedures for issuing, modifying, revoking and reissuing, or terminating 

all hazardous waste permits other than hazardous waste emergency permits 

and hazardous waste permits by rule. 

(Comment: Although the permit applicant or permittee will interface 

primarily with the Department as is indicated by these rules, hazardous 

waste disposal facility permits are issued by the Environmental Quality 

Commission while hazardous waste storage and treatment facility permits are 

issued by the Department.) 

(2) Persons must also consult 40 CFR Parts 260-266, 270 and 124, which 

are incorporated by reference in rule 340-100-002, to determine all 

applicable hazardous waste management requirements. 

(Comment: 40 CFR Part 124 includes requirements applicable to several 

programs, including UIC, NPDES, 404, etc. Only the proyisions of 40 CFR 

Part 124 Subpart A which are applicable to hazardous waste or 11 RCRA" 

permits are incorporated by reference in rule 340-100-002. as modified by 

Division 106.l 

Requirements not applicable. 

340-106-002 The provisions of 40 CFR 124.1, 124.4, 124,9, 124.11(e), 

124.13, 124.14(c), 124.15(b), 124.16, 124.17(b), 124.18, 124.19, 124.20 and 

124.21 are deleted and not part of Division 106. 
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Recommendations by State agencies on waste disposal facility applications. 

340-106-003 (1) In addition to the requirements of 40 CFR 124.3 

applicable to RCRA permits, the provisions of section (2) of this rule 

shall be followed. 

(2) The Commission shall cause copies of disposal site applications to 

be sent to affected state agencies, including the Health Division, the 

Public Utility Commissioner, the State Fish and Wildlife Commission and the 

Water Re~ources Director. Each agency shall respond by making a 

recommendation as to whether the permit should be granted. If the Health 

Division recommends against granting the permit, the permit must be 

denied. Recommendation from other agencies shall be considered as evidence 

in determining whether to issue the permit. 

Application review. 

340-106-004 The requirements of 40 CFR 124.3 are amended as specified 

by sections (1), (2) and (3) of this rule. 

(1) Each application from either an existing or new hazardous waste 

management facility for a permit will be reviewed for completeness by the 

Department within 60 days of its receipt. 

(2) If an applicant fails or refuses to correct deficiencies in the 

application, the permit may be denied and appropriate enforcement actions 

may be taken. 

(3)(a) Upon request from a permit applicant, and following receipt of a 

complete Part B permit application, the Department shall prepare and mail to 

the applicant a project decision schedule. 

(b)The schedule will specify target dates by which the Department 
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intends to: 

(A) Prepare a draft permit; 

(B) Issue public notice; 

(C) Complete the public comment period; and 

.(D) Issue a final permit. 

Modification, revocation and reissuance, or termination of permits. 

340~106-005 (1) The provisions of 40 CFR 124.5(b) are deleted and 

replaced with subsections (1)(a), (b) and (c) of this rule. 

(a) If the permitting body decides the request is not justified, it 

shall send the requester a brief written response giving a reason for the 

decision. Denials of requests for modification, revocation and reissuance, 

or termination are not subject to public notice, comment or hearings. 

(b) Denials by the Department may be appealed to the Commission by a 

letter briefly setting forth the relevant facts. The Commission may direct 

the Department to begin modification, revocation and reissuance, or 

termination proceedings under 40 CFR 124.5(c). The appeal shall be 

considered denied if the Commission takes no action on the letter within 60 

days after receiving it. This appeal is a prerequisite to seeking judicial 

review of Department action in denying a request for modification, 

revocation and reissuance, or termination. 

(c) Denials by the Commission are subject to judicial review under ORS 

183 .480. 

(2) The provisions of 40 CFR 124.5(e), (f) and (g) are deleted. 

ZRULE.6A (7/19/85) -4-



Draft ~ermits. 

340-106-006 The requirements of 40 CFR 124,6(e) are modified by 

deleting the sentence "For RCRA, UIC or PSD permits, •• , under 124.74. 11 

Public hearings on disposal facility draft permits. 

340-106-012 In addition to the provisions of 40 CFR 124.12, the 

requirements of sections ( 1) and (2) .of this rule are applicable to 

hazardous waste disposal facilities. 

(1) The Commission shall conduct a public bearing in the county or 

counties where a proposed hazardous waste disposal site is located and may 

conduct bearings at such other places as the Department considers suitable. 

At the hearing, the applicant may present the application and the public 

may appear or be represented in support of or in opposition to the 

application. 

(2)(a) Prior to holding hearings on a hazardous waste disposal site 

license application, the Commission shall cause notice to be given in the 

county or counties where the proposed site is located in a manner 

reasonably calculated to notify interested and affected persons of the 

license application. 

(b) The notice shall contain information regarding the approximate 

location of the site and the type and amount of materials intended for 

disposal at such site, and shall fix a time and place for a public bearing. 

In addition, the notice shall contain a statement that any person 

interested in or affected by the proposed site shall have opportunity to 

testify at the hearing. 
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Subdivision A: General 

DIVISION 108 
HAZARDOUS WASTE MANAGEMENT 

Spills and Other Incidents 

340-108-001 Purpose and applicability, 
340-108-002 Definitions. 

Subdivision B: Liability 

340-108-010 Liability. 

Subdivision C: Required Action 

340-108-020 
340-108-021 

Emergency action, reporting, 
Cleanup report. 

Authority: ORS Chapter 468, including 468.020; 459, including 459.440; 
and 183. 
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Subdivision A: General 

Purpose and applicability, 

340-108-001 (1) The purpose of this Division is to specify the 

emergency procedures required to respond to a spill or other incident 

involving a hazardous waste or hazardous substance. 

(2) The regulations of this Division apply to all persons whose 

actions cause or allow to be caused a hazardous waste or hazardous 

substance spill or other incident; except that 

(3) Spills and other incidents occurring on the site of a generator 

who accumulates hazardous waste or in a hazardous waste treatment, storage 

or disposal facility shall be managed in accordance with the contingency 

plan [prepared in accordance with Subdivision D of Division 104] 

and emergency procedures requirements of Subpart p of 40 CFR 265, 

(4) Oil spilled in an area that may allow it to reach any waters of 

the state shall also be managed in accordance with ORS Chapter 468 and OAR 

Chapter 340, Division 47. 

Definitions. 

340-108-002 As used in this Division unless otherwise specified: 

"Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking or placing of any hazardous waste or hazardous substance 

into or on any land or water so that the hazardous waste or hazardous 

substance or any constituent thereof may enter the environment or be 

emitted into the air or discharged into any waters of the State, 

"Hazardous substance" means any substance intended for use which 
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may also be identified as hazardous pursuant to Division 101. 

"Hazardous waste• means a hazardous waste as defined in rule 

340-[101-003]100-010. 

11011" means oil, including gasoline, crude oil, fuel oil, diesel 

oil, lubricating oil, sludge, oil refuse and any other petroleum related 

product. 

"Other incident• includes but is not limited to the actual or 

imminent possibility of a dangerous uncontrolled reaction, the release of 

leachate,. noxious gases or odors, fires, explosion or other disposal which 

may endanger public health or the environment. 

"Modified Spill Prevention Control and Countermeasure (SPCC) Plan" 

means the plan to prevent the spill of oil from a non-transportation

related facility that has been modified to include those hazardous 

substances and hazardous wastes handled at the facility. 

"Spill" means unauthorized disposal. 

"Waters of the state" means lakes, bays, ponds, impounding reservoirs, 

springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, 

canals, the Pacific Ocean within the territorial limits of the State of 

Oregon and all other bodies of surface or underground waters, natural or 

artificial, inland or coastal, fresh or salt, public or private (except 

those private waters which do not combine or effect a junction with natural 

surface or underground waters), which are wholly or partially within or 

bordering the state or within its jurisdiction. 
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Subdivision B: Liability 

Liability, 

340-108-010 (1) Any person having the care, custody or control of a 

hazardous waste or a hazardous substance, who causes or permits the 

disposal of that waste or substance in violation of law or otherwise ·than 

as reasonably intended for normal use or handling of such waste .or 

substance, including but not limited to spills or other incidents, shall be 

liable for the damages to person or property, public or private, caused by 

the disposal. 

(2) It shall be the obligation of such person to collect, remove or 

treat the waste or substance immediately, subject to the requirements of 

Divisions 100 to 108 and such direction as the Department may give. 

(Comment: [Rule 340-105-001(2)(c)] 40 CFR 264.1(g) states that a 

permit is not required for treatment or containment activities taken during 

immediate response to a spill or other incident.) 

(3) If such person fails to collect, remove or treat the waste or 

substance when under an .obligation to do so, the Department will take 

action as is necessary to collect, remove or treat the waste or substance, 

(4) The Department will keep a record of all necessary expenses 

incurred in carrying out any cleanup projects or activities, including 

reasonable charges for services performed and equipment and materials 

utilized, 

(5) Any person who fails to collect, remove or treat the waste or 

substance immediately, when under an obligation to do so, shall be 

responsible for the necessary expenses incurred by the State in carrying 

out a cleanup project or activity authorized by the Department. 
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(6~ If the amount of state-incurred expenses are not paid to the 

Department within 15 days after receipt of notice that expenses are due and 

owing, the Attorney General, at the request of the Department, shall bring 

an action in the name of the State of Oregon in any court of competent 

jurisdiction to recover the amount specified in the final order of the 

Department. 
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Subdivision C: Required Action 

Emergency action, reporting, 

340-108-020 In the event of a spill or other incident, the person 

having the care, custody, or control of the hazardous waste or hazardous 

substance shall take the following actions, as appropriate: 

(1) Immediately implement the site modified SPCC plan or other 

applicable contingency plan. 

(Comment: Generators [storing] accumµlating hazardous waste for less 

than 90 days are required to have a contingency plan prepared in accordance 

with [rule 340-102-034] 40 CFR 262.34.) 

(2) If a contingency plan is not otherwise required [or available] 

by Divisions 100 to 110, immediately take the following actions in the 

order listed: 

(a) Activate alarms or otherwise warn persons in the immediate area; 

(b) Undertake every reasonable method to contain the hazardous 

substance or hazardous waste; 

(c)(A) Report the spill or other incident to the Oregon Emergency 

Management Division (telephone 800-452-0311) if the amount of hazardous 

waste or hazardous substance exceeds the following reportable quantity (in 

the event a substance or waste falls into more than one category, the lower 

quantity shall be reported): 

Substance or 
Waste Tyne 

Ignitable, [rule 340-101-021] 
Corrosive, [rule 340-101-022] 
Reactive, [rule 340-101-023] 
EP Toxic, [rule 340-101-024] 
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40 CFR 261.21 
40 CFR 261.22 

40 CFR 261.23 
40 CFR 261.24 

~-

Reportable 
Quantity (pounds) 

200 
200 
200 

10 



Listed, [rule 340-101-031 and -032] 10 
40 CFR 261.31 and .32 

Listed, [rule 340-101-033(1)(a) and (2)(a)] 2 
40 CFR 261.33(e) 

Listed, [rule 340-101-033(1)(b), (2)(b) and (3)(a)] 10 
40 CFR 261.33(f) 

Listed. rule 340-101-033 10 
[Pesticide, rule 340-101-034 10] 

PCB, rule 340-110-001(2) 10 

(Comment: "Ignitable" includes the DOT classifications 

"Flammable," "Oxidizer," and some "Combustible. 11 ) 

(B) Transporters must report spills of any quantity that occur during 

transportation. Transporters must also report spills or other incidents to 

the National Response Center (800-424-8802) as required by 49 CFR 171.15 1 

and, if a water transporter, as required by 33 CFR 153.203; 

(C) The spill or other incident need not be reported if: 

(i) It occurs on private property and is known to the owner of the 

property (or his representative); 

(ii) It occurs on an impervious surface where it is fully contained; 

and 

(iii) It is completely cleaned up without further incident. 

(Comment: For reporting purposes, quantity calculation involving 

hazardous waste shall be made independent of the concentrations of the 

hazardous components. For example, the table in this rule requires 

reporting a 10 pound spill of acrolein (a rule 340-101-033[(3)(a)] waste). 

This shall be interpreted as requiring reporting a 10 pound spill of a 

waste containing acrolein whether the concentration of acrolein is 31 30 or 

100~.) 

(d) Undertake, in the most practicable manner, the collection, removal 

or treatment of the hazardous substance or hazardous waste in accordance 

with the requirements of Divisions 100 to 110 and in a manner that will 
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minimize damage to the environment. The Department may, in any case, 

evaluate the action taken and may require additional action to complete the 

cleanup and disposal. 

Cleanup Report 

340-108-021 The Department may require the person responsible for a 

spill or other incident to submit a written report within 15 days of the 

spill or other incident describing all aspects of the spill and steps taken 

to prevent a recurrence. 

(Comment: Transporters are also required by the Public Utility 

Commissioner to file a Hazardous Materials Incident Report (DOT Form 

F5800.0) within 15 days after a spill. A copy of this report may be sent 

to the Department in lieu of the report required by this rule.) 
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Environmental Quality Commission 
Mailing Address: BOX 1760, PORTLAND, OR 97207 

VICTOR ATIYEH 
C>OVEF\NOR 

522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OEQ-46 

MEMORANDUM 

To: 

From: 

Subject: 

Background 

Environmental Quality Commission 

Direotor 

Agenda Item No. N, July 19, 1985, EQC Meeting 

Variance Request from EPA to Operate Helicopters in Excess 
of Noise Emission Standards of OAR 340-13-020 to Obtain 
Water Samples from 32 Wilderness Area Lakes 

The Federal Envir~nmental Protection Agency (EPA) is conducting a national 
surface water survey (NSWS) to evaluate and gain baseline data on the 
sensitivity to acid deposition (acid rain) in lakes and streams. The 
survey began in the fall of 1984 when over 2,000 lakes were sampled in 
eastern United States. EPA wishes to survey lakes in western United States 
in the fall of 1985. 

The western survey contemplates sampling 888 lakes of which 425 are located 
in federally designated Wilderness Areas and 73 are located within national 
parlc areas not designated as Wilderness Areas. The Oregon portion of the 
survey would affect 64 lakes, of which 32 are located within 9 different 
Wilderness Areas. 

The federal Wilderness Act of 1964 prohibits the use of any motorized 
equipment and the landing of aircraft within the areas except under very 
special circumstances that may be authorized by the U.S. Forest Service. 
Oregon standards for Wilderness Areas (OAR 340-13) establish air, water, 
and noise emission standards for any activity, except emergency and 
recreational, within a federal Wilderness Area. See Attachment 1. 

EPA 1 s preferred method to conduct the lakes survey is to use helicopters to 
fly into all of the 64 Oregon lakes contained in the survey. The helicopter 
would land on the surface of the lake, remain for approximately 20 minutes 
with the engine running, and depart. EPA claims the sampling operation 
would not exceed air or water emission standards of the rule but the noise 
standard would be violated. Thus, EPA has requested a variance from the 
noise emission standards contained in OAR 340-13-020. As the U.S. Forest 
Service has denied EPA's request to access all Wilderness Area lakes by 
helicopter, EPA has agreed to modify its proposal. They now plan to use a 
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combination of helicopters and ground crews to conduct the survey. 
However, as they have contingency plans to address potential delays during 
the sampling window, EPA is requesting a variance to access all 32 Oregon 
Wilderness Area lakes by helicopter. Attachments 2 and 3 contain EPA's 
request under the original plan and the revised plan that address concerns 
raised by the Forest Service. Attachment 4 is the agreement reached 
between EPA and the Forest Service. 

The Commission is authorized to grant variances from noise emission 
standards pursuant to ORS 467.060 as referenced below: 

ORS 467.060 Issuance, revocation or modification of specific variances; 
grounds. 

1. The Environmental Quality Commission by order may grant specific 
variances from the particular requirements of any rule or standard to 
such specific persons or class of persons or such specific noise 
emission source, upon such conditions as it may consider necessary to 
protect the public health, safety and welfare. The specific variance 
may be limited in duration. The Commission shall grant a specific 
variance only if it finds that strict compliance with the rule or 
standard is inappropriate because: 

a) Conditions exist that are beyond the control of the persons 
applying for the variance; 

b) Special circumstances render strict compliance unreasonable, 
unduly burdensome or impractical due to special physical 
conditions or cause; 

c) Strict compliance would result in substantial curtailment or 
closing down of a business, plant, or operation; or 

d) No other alternative facility or method of operating is yet 
available. 

2. The Commission, by rule, may delegate to the Department of 
Environmental Quality, on such conditions as the Commission may find 
appropriate, the power to grant variances and to make the finding 
required by subsection (1) of this section to justify any such 
variance. 

3, In determining whether or not a variance shall be granted, the 
Commission or the Department shall consider the equities involved and 
the advantages and disadvantages to residents and to the person 
conducting the activity for which the variance is sought. 
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4. A variance may be revoked or modified by the Commission. The 
Commission may revoke or modify a variance if it finds: 

a) Violation of one or more conditions of the variance; 

b) Material misrepresentation of fact in the variance application or 
other representations Of the variance holder; 

c) Material change in any of the circumstances relied upon by the 
Commission or Department in granting the variance; or 

d) A material change or absence of any of the circumstances set 
forth in paragraphs (a) to (d) of subsection (1) of this section. 

5. The procedure for denial, modification, or revocation of a variance 
shall be the procedure for a contested case as provided in ORS 183.310 
to 183 .550. 

Alternatiyes 

EPA has prepared an Environmental Assessment (EA) document on the proposed 
lake sampling program for the western United States. The EA evaluates four 
alternatives. Alternative 1 would access all western lakes with 
helicopters. In order to use this alternative, EPA sought approval from 
the U.S. Forest Service to waive the prohibition from the use of motorized 
equipment in Wilderness Areas. In addition, in Oregon, EPA must obtain a 
variance from the Wilderness Area noise emission standards as helicopter 
sampling would violate this standard. Attachment 5 lists the 32 Oregon 
Wilderness Area lakes in this proposed survey. 

EPA estimates the cost of the western U.S. lakes study under Alternative 1 
would be 3,9 million dollars. 

Alternative 2 would access Wilderness Area lakes by horse or on 
helicopters would be used to sample non-Wilderness Area lakes. 
estimates Alternative 2 to cost 7.0 million dollars. 

foot while 
EPA 

Alternative 3 would use ground access to those Wilderness Area lakes from 
which samples could be ground transported to a helicopter located outside 
the Area, within a seven hour period. Helicopters would be used to access 
lakes in Wilderness Areas where distance or difficulties of access would 
prevent samples from being transported to a helicopter landing site within 
seven hours. In Oregon, EPA estimates that 8 Wilderness Area lakes would 
be sampled using helicopters under this alternative. Attachment 6 provides 
details on accessability of these 8 lakes. Alternative 3 is estimated to 
cost 5,2 million dollars. 

Alternative 4 is the "no action" option and no lakes would be sampled 
within Wilderness Area boundaries. 
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Since the preparation and public comment on the Environmental Assessment, 
the U.S. Forest Service has ruled against Alternative 1 described above. 
An agreement (Attachment 4) has been reached between EPA and the Forest 
Service to complete the study in Wilderness Areas with very limited use of 
helicopters. This agreement, similar to Alternative 3 described above, 
would use Forest Service ground crews to sample Wilderness Area lakes. 

Approximately 10 ground crews of 4 members per crew, would access the 
Oregon Wilderness Area lakes. All samples will be delivered to a 
laboratory within the same day. The laboratories will operate 24 hours per 
day to process the samples in a timely manner. 

Under the Forest Service agreement, EPA believes a comparability study is 
needed to determine whether ground accessed data and helicopter accessed 
data is comparable and thus acceptable to be included in the results of the 
study. EPA plans to include three lakes in the comparability study that 
would be sampled by both air and ground access. Attachment 7 lists those 
lakes in the comparability study. However, if data results show a lack of 
comparability, the Forest Service agrees that helicopter access is approved 
for resampling of all lakes in the future. 

The EPA - Forest Service agreement would also allow helicopter access to a 
yet undetermined number of lakes that are "in the flight pattern to the 
lakes in the comparability study." These lakes would otherwise be overflown 
and and thus, for convenience, they agree that helicopter access and 
sampling is justified. 

EPA is also concerned that some additional lakes will need to be sampled by 
helicopter if fall weather conditions are severe enough to make ground 
access sampling unsafe. The present schedule would sample Cascades lakes 
from October 11th to October 17th and eastern Oregon lakes from September 
21st to October 2nd. EPA has no estimate on how many lakes, nor which 
specific lakes, could require helicopter access due to severe weather 
conditions. However, these lakes would only be approved on a lake-by-lake 
request to the Regional Forester. In addition, if ground sampling falls 
behind schedule for other reasons, the Regional Forester could approve the 
use of helicopters to some additional lakes. Therefore, EPA has requested 
a variance to exceed the noise standards at all 32 Wilderness Area lakes 
under this scenario. 

Evaluation 

EPA's sampling protocol (procedures) to measure the chemical composition of 
the lakes is based on the need to conduct a laboratory analysis of the 
sample within 12 hours after sampling. As the desired analysis of the 
sample must be conducted at a laboratory, the alternatives considered are 
designed to meet this time criteria. If the 12 hour hold time is modified, 
EPA claims the resulting data will not meet quality assurance criteria and 
results would not be satisfactory in terms of precision, accuracy, freedom 
from contamination, and comparability. Under the current agreement between 
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EPA and the Forest Service, it now appears that samples will either meet 
the 12 hour hold criteria or be within an acceptable variance from this 
criterion. 

Twenty-one chemical variables, as well as color and turbidity were selected 
to be measured to evaluate the present status of and future effects on 
sensitive lakes. Three chemical variables, pH, dissolved inorganic carbon 
and extractable aluminum appear to be the most important of this study and 
are sensitive to the 12 hour hold time criteria. 

If it is determined that sample hold times must exceed the existing 12 hour 
criteria, EPA claims that new sampling protocol must be developed. This 
redesign of the analysis methods could result in a postponement of the 
survey until at least 1986. 

A critical factor in the design and implementation of this survey is the 
need to sample lakes when they are unstratified. This occurs in the late 
fall "turnover." Thus, samples may only be taken from this "turnover" time 
before the lake freezes. Normally, this is about a five week window 
beginning in September until mid-October. As EPA plans to sample 888 lakes 
in the West (425 Wilderness Area lakes), the amount of time available to 
conduct this study is relatively short. 

The Department agrees that the data gained from this study is desirable and 
at a minimum would provide baseline information on sensitivity to acid 
deposition in Oregon lakes. Although EPA and the U.S. Forest Service have 
the principal responsibility under the Clean Air Act to protect Wilderness 
Areas, the Department and general public are concerned about protecting 
sensitive lakes from acid deposition. As very little water quality data 
now exists for these remote areas of Oregon, the EPA study provides an 
excellent opportunity to obtain data that is not now available. 

Many lakes in Oregon appear to be very sensitive to acid deposition. The 
survey is designed to sample lakes within three alkalinity classifications. 
Lakes were randomly selected with a resulting sample set of approximately 
one-half located in Wilderness Areas. The larger proportion of Wilderness 
Area lakes are in the lowest alkalinity class which means that these lakes 
are the most sensitive to acid deposition. Thus, EPA believes the survey 
must include the Wilderness Area lakes rather than substitute sample lakes 
outside these designated areas. Attachment 8 shows the number of lakes in 
each alkalinity class. 

Noise impacts due to operations of helicopters in Wilderness Areas will 
greatly exceed the established standards of OAR 340-13-020. This rule 
limits noise emissions to 50 dBA at 50 feet from the source. The 
Commission may authorize the Department to issue a permit to sources that 
exceed 50 dBA but do not exceed 75 dBA at the 50 foot distance. 
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EPA anticipates the survey will likely be conducted with a Bell 206L "Long 
Ranger" helicopter. This helicopter has one turbine engine of 370 
horsepower and has a capacity of 3,999 pounds. It appears that this 
helicopter produces noise emission levels similar, and often quieter, than 
others with approximately the same capacity. However, this helicopter is 
recognized as one that produces an annoying "blade slap" sound. This sound 
can be somewhat reduced by a skilled pilot or EPA suggests it "might" 
require the contractor to use a 4-bladed main rotor helicopter that would 
reduce the "blade slap" sound. 

EPA claims the Bell 206L helicopter will produce sound levels of 
approximately 90 dBA at 500 feet during landing. This translates to 110 
dBA at 50 feet and thus would exceed the 50 dBA standard by 60 dBA 
(subjectively 64 times louder) and exceed the 76 dBA maximum permit limit 
by 35 dBA. 

During the water sampling period of approximately 20 minutes, the 
helicopter would remain running at either a reduced idle or full idle 
depending upon engine cooling demands. At reduced idle, sound levels of 76 
to 86 dBA at 50 feet can be expected and 86 to 94 dBA at 50 feet under full 
engine idle. 

EPA projects that helicopters will fly into and out of Wilderness areas at 
altitudes between 2,000 and 3,000 feet above ground level. These 
procedures are not typical for most helicopter operations, however, if this 
criteria can be met without exceeding operating altitudes of the 
helicopter, noise impacts could be reduced. 

Ambient sound levels in Wilderness Areas will likely range as low as 10 to 
20 dBA. It is possible for the human ear to detect intruding sounds at, 
and often below, the level of the background ambient sound. The Department 
believes the Bell 206L produces approximately 60 dBA at 2,000 to 3,000 feet 
above ground during level flight. Depending upon terrain and a number of 
other factors, the approaching and departing helicopter will be detected by 
anyone on the ground as far away as approximately five miles. Intrusions 
of helicopter noise into the background sound will be significant even when 
the observer is only near the overhead flight path. If helicopter noise 
levels approach 60 dBA (direct fly over), normal conversation will be 
disrupted. If the observer is located near a lake being sampled, levels of 
90 dBA during approach can be expected and continuous levels of 56 to 74 
dBA during the twenty minute sampling period can be expected at an observer 
500 feet from the helicopter. These levels would also impact conversation 
as well as causing significant intrusions into the extremely quiet ambient 
sound levels of these areas. Although impacts would occur over a 
relatively short period of time, some individuals may find the impacts 
stressful as many visitors expect to find an absence of the pressures and 
distractions of the everyday environment in these areas. 
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A major issue that many interest groups have addressed is the precedence 
that could be established by allowing motorized activity in Wilderness 
Areas. EPA believes this survey is very unique and thus would severely 
limit the ability of others to use the survey as precedence for justifying 
other Wilderness Area entries with motorized equipment. A number of 
comments EPA has received in response to its Environmental Assessment 
document disagree with EPA on the precedence issue and therefore, have 
recommended against the use of helicopters in Wilderness Areas to conduct 
the survey. 

EPA selected Alternative 1 (helicopters only) as the preferred option; 
however, the denial of this option by the U.S. Forest Service has resulted 
in a preferred option that combines ground and helicopter access to 
Wilderness Areas. This option would likely sample 3 lakes by helicopter 
and those additional lakes requested to be sampled because they are on the 
same flight path to one of those selected for the comparability study. 
However, all 32 lakes could be sampled by helicopter under this request 
depending on weather conditions during the fall sampling period or other 
unforseen factors affecting the schedule. EPA believes the Commission 
should grant a variance from the Oregon Wilderness Area noise standards 
because "special circumstances render strict compliance unreasonable, 
unduly burdensome, or impractical due to special physical conditions or 
cause;" [OAR 467 .030( 1 )(b)]. 

The Department concurs with EPA's request because the benefit of the vital 
baseline data from these Wilderness Area lakes outweighs the transitory 
noise impacts generated by the helicopter operations. In order to further 
mitigate noise impacts in these areas staff believes several conditions 
should be incorporated into any approval of a request to allow helicopter 
operations in Wilderness Areas. 

Staff does not believe helicopters should be used to access additional 
lakes during the comparability study because of the convenience that some 
lakes may pe on the flight path to or from the three lakes identified in 
the comparability study. In addition, staff is concerned that helicopters 
are to be used to resolve schedule delays. It is recommended that 
helicopter access of any lakes, in excess of the three identified in the 
comparability study, are only authorized after the Department has reviewed 
and approved each request on a case-by-case basis to determine the need for 
helicopter use. 

Access and egress flight paths should be charted to avoid recognized hiking 
trails, campgrounds, and sensitive wildlife habitat areas. The Department 
should review and approve these flight paths. 

Helicopters should operate at maximum altitudes to minimize noise impacts 
when operating in Wilderness Areas. 
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A number of large game hunters can be expected to be using Wilderness Areas 
during the time period of the survey. EPA should coordinate with the 
Oregon Department of Fish and Wildlife to avoid, as much as possible, times 
and areas of hunting activity. 

The helicopter type selected for use in the Oregon Wilderness Areas should 
be reviewed and approved by the Department. 

Summation 

1. EPA has requested a variance from the noise pollution rules for 
Wilderness Areas to collect water samples from 32 lakes to evaluate 
sensitivity of acid deposition. 

2. The survey would sample 888 lakes in the western United States during 
a period between early September and mid-October 1985. The relatively 
short sampling window is necessary as samples must be taken after 
lakes are unstratified and before freezing. 

3. The Oregon survey would sample a total of 64 lakes of which 32 are 
located in 9 different federally designated Wilderness Areas that are 
subject to the Department's rules for Wilderness Areas. 

4. EPA originally proposed to collect samples by accessing all lakes by 
helicopter by landing on the lake surface, sampling for a period of 
approximately 20 minutes with the engine operating, and departing. 

5. Alternatives have been evaluated that would use combinations of 
horses, hikers, and helicopters to access Wilderness Area lakes. If 
any of the alternative access methods were approved, EPA claims it 
would need to address factors such as the difference between 
helicopter and boat sampling. 

6. EPA has applied to the U.S. Forest Service to permit helicopter 
operations in Wilderness Areas due to the prohibition of motorized 
equipment and aircraft landing in these areas under the federal 
Wilderness Act of 1964. 

7. The Forest Service denied EPA 1 s request to sample all Wilderness Area 
lakes by helicopter but has approved a sampling plan that would allow 
access to 3 lakes by helicopter to conduct a ground versus air access 
comparability study and to additional lakes that are found to be on 
the flight paths to and from those in the study. The agreement would 
also allow helicopter access of the balance of the 32 lakes if weather 
conditions preclude safe ground access or other factors occur that 
could affect the schedule. This scenario is now EPA's requested 
survey plan. 
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8. The Department supports the need for baseline data on the sensitivity 
of acid deposition in Oregon lakes. As many of the most sensitive 
lakes in Oregon are located in Wilderness Areas, it is necessary that 
they be included in the survey. 

9. The helicopter likely to be used in the survey would exceed the 50 dBA 
at 50 feet noise emission limit by approximately 60 dBA (110 dBA at 50 
feet) during approach and landing on the lake. 

10. During the sampling period of approximately 20 minutes, the helicopter 
would remain running and produce noise levels of 76 to 94 dBA at 50 
feet depending on required idle speeds. 

11. Due to the low background (ambient) sound levels encountered in 
Wilderness Areas, the operations of helicopters would be intrusive 
during all audible times which is likely to occur within a five mile 
radius of its flight path. 

12. Noise impacts to persons in the area of sampled lakes will include 
interference with conversation and stress effects during the 
relatively short sample period. 

13. Noise may also impact hunters and game during stalking as most animals 
would become frightened or startled by such noise. These impacts 
would be transitory and hunting could resume after a short time. 

14. An issue of major concern to many conservation and natural resource 
groups is the precedence that could be established by allowing 
motorized equipment into Wilderness Areas. However, the decision to 
allow access into the Areas has been made by the U.S. Forest Service. 

15. Special circumstances render strict compliance unreasonable, unduly 
burdensome, or impractical because: 

a) Helicopter access is the most effective method, at this time, to 
ensure data quality and comparability are acceptable; and 

b) Although noise impacts would be significant, they are balanced 
against the limited number of people likely to be using the areas 
during the late fall period and the short period of time impacts 
would occur. 

Director's Recommendation 

Based on the findings in the Summation, it is recommended that the 
Commission approve a variance for EPA's proposed National Surface Water 
Survey of Wilderness Area lakes in Oregon using helicopters in excess of 
the 50 dBA at 50 feet noise emission standard of OAR 340-13-020 during 
September and October 1985 under the following conditions: 
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1. The three lakes identified as part of the comparability study may be 
accessed by helicopter. 

2. The Director of the Department may approve helicopter access to any 
lake in addition to the 3 identified in item 1 above, if the Forest 
Service has approved access to such lake. 

3, EPA must receive prior Departmental approval for helicopter access and 
egress flight paths to each Wilderness Area lake that may be 
considered for helicopter access. 

4. Each lake may be accessed no more than once with a helicopter. 

5, The helicopter type shall be approved by the Department. 

6. The helicopter shall operate at least 3,000 feet above ground level 
over Wilderness Areas except during landing and takeoff procedures, 
unless the pilot determines such procedures would cause unsafe flight 
conditions. 

7. EPA shall coordinate with the Oregon Department of Fish and Wildlife 
to avoid, as much as possible, time and areas of hunting activities. 

Fred Hansen 

Attachments 1. Oregon Standards for Wilderness areas OAR 340-13 
2. EPA letter dated May 9, 1985 requesting a variance from the 

noise standards of OAR 340-13-020 
3, EPA letter dated June 14, 1985 describing the tentative 

agreement with the Forest Service 
4. EPA/Forest Service agreement 
5. Table of Wilderness Area lakes to be surveyed 
6. Table on accessability of lakes - Alternative 3 
7, Table of lakes to be included in the comparability study 
8. Table on alkalinity class of lakes 

John Hector: p 
AP74 
229-5989 
July 2, 1985 
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OREGON STANDARDS FOR WILDERNESS AREAS 

(Oregon Administrative Rules; Subdivision 3; Wilderness Recreational and Scenic 
Area Rules; Adopted January 24, 1972) 

Subdivision 3 

WILDERNESS, RECREATIONAL 
AND SCENIC AREA RULES 

Environmental Standards for 
Wilderness Areas 

[ED. NOTE; Unless otherwise specified, sections 
13.005 through 13.035 of this chapter of the Oregon 
Administrative Rules Compilation were adopted by the 
Department of Environmental Quality on January 24, 
1972 and filed with the Secretary of State February 15, 
1972 as DEQ 35.] 

13.005 STATEMENT OF POLICY. Wilderness areas 
represent a natural resource of unique importance. Con
gress has protected such areas by enacting the Wilderness 
Act, P.L. 88-577, 16 U.S.C. Sec. 1131, et seq. Those 
wilderness areas located within the geographical limits of 
the State are a major part of the cultural heritage of the 
citizens of Oregon and are a key element in developing 
and maintaining tou1ism and recreation as a viable indus
try. TI1us, the environment of wilderness areas is deserving 
of the highest level of protection and safeguarding by the 
State in order to preserve Oregon's unique primitive and 
natural land areas. The Wilderness Act allows certain 
activities in wilderness areas. Most of these have minimal 
present impact on the environment. However, mining and 
some other activities allowed by the Wilderness Act pose 
a serious threat of substantial harm to the unique environ· 
ment of wilderness areas. 

Therefore, it is declared to be the policy and purpose 
of tl1e Department of Environmental Quality to maintain 
the environment of wilderness areas essentially in a pris
tine state and as free from air, water, and noise pollution 
as is practically possible and to permit its alteration only 
in a manner compatible with recreational use and the 
enjoyment of the scenic beauty and splendor of these 
lands by the citizens of Oregon and of the United States. 

13.010 DEFINITIONS. As used in these rules, unless 
otherwise required by context: 

{!) "Commission" means the Environmental Quality 
Commission. 

(2) "Department" means the Department of Environ
mental Quality. 

(3) "Opacity" means the degree to which emissions 
reduce the transmission of light or obscure the view of an , 
object in the background, 

(4) "Wilderness Area" means an area designated as 
wilderness by the Congress of the United States pursuant 
to Public Law 88·577, 16 U-S.C., Sec, 1131, ct seq. 

(5) "Person" means the federal government, any state, 
individual, public or private corporation, political sub
division, governmental agency, municipality, industry, co
partnership, association, finn, trust, estate or any other 
legal entity whatsoever, 

13.015 EMISSION PERMIT REQUIREMENTS. After 
the effective date of these rules: 

(1) No person shall commence or initiate any activity 
other than emergency or recreational in a wilderness area . 
which causes the emission of air contaminants, water 
pollutants or noise in excess of the standards set forth in 
Section 13-020 subsection (!) of these rules without first 
applying for and receiving a permit from the Department. 

(2) The permit shall be in addition to and not in lieu 
of other permit requirements of federal, state or local 
governments. 

(3) Application for the permit shall be made on form . 
supplied by the Department. The application shall be 
made no less than 90 days prior to the proposed date of 
com1nencing the activity. 

1 

_ 

( 4) An application for a permit may be considered at a 
public hearing before the Commission or its authorized 
representative, At least 20 days' notice of the hearing 
shall be provided to the applicant and to any either 
interested person who has requested notice. 

(5) The Commission shall consider the testimony, data 
and views presented at the public hearing and either 
approve or disapprove a permit for the proposed activity 
according to its evaluation of whether the air, water and 
noise emissions from the activity are consistent with the 
policy and environmental standards as set forth in Section 
13.005 and 13.020 of these rules. 

( 6) Any permit issued for an activity within a wilder
ness shall be properly conditioned to achieve the policy 
objectives and environmental standards of Sections 13.005 
and 13-020 of these rules and may be modified by the 
Department after a hearing before the Commission or its 
authorized representative. 

13-020 ENVIRONMENTAL STANDARDS, (1) Excep\ 
as provided in subsection (2) of this section, no person 
engaged in .an activity other than emergency or recrea~ 
tional within a wilderness area shall: 

(a) Cause, suffer, allow, or permit any emission of air 
contaminants greater than 5% opacity. 

(b) Discharge any waste into waters or conduct any 
activity which causes or is likely to cause: 

(A) Any measurable increase in color, turbidity, tem
perature or bacterial contamination; 



(B) Any measurable decrease in dissolved oxygen; 

(C) Any change in hydrogen ion cnncenlration (pH); 
or 

(D) Any toxic effect on natural biota. 
(c) Cause, suffer, aBovt or permit the emission of noise 

from any source or sources which noise causes the 
maximum ambient sound pressure level to exceed 50 dbA 
at any point at least 50 feet from any source. 

(2) Subject to the permit requirements in Section 
13-0 IS, the Department may permit the emission of air 
contaminants greater than 5% opacity, but not to exceed 
10% opacity and noise fro1n any source or sources causing 
the maximum ambient sound pressure level to exceed 50 

dbA at any point at least 50 feel from any source, but 
not to exceed 75 dbA at such distance. 

13.025 PENAt:flES. In addition to and not in lieu of 
any other judicial redress, a person violating these rules 
shall be subject to criminal prosecution as provided by 
Oregon Law. 

13-030 NATIONAL EMERGENCY. The Governor of 
Oregon may suspend these rules for the duration of any 
national emergency. 

13-035 NEW WILDERNESS AREAS. 111ese rules shall 
not apply to any wilderness area established after January 
I, 1972 by the United States until a public hearing on 
the possible application of these or other rules thereto 
shall have first been held by the Commission. 
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Oregon Department of Environmental Quality 
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Portland, Oregon 97207 .:,,,v 
Dear Mj:Y1lansen: 

~!J• l. J. i '--' \J,) 

As you know, the National Surface Water Survey is now being planned for 
this fall. Thirty two of the lakes selected for the survey are in wilderness 
areas in Oregon. The purpose of this letter is to request a variance from the 
Oregon Administrative Rules governing noise levels in wilderness areas so that 
we may use helicopters to sample these lakes. 

Mike Gearheard and members of my staff have met with your staff to 
discuss the information that would be required in order for you to evaluate 
our application for a variance. Based on that meeting, my staff has prepared 
a twelve page analysis that justifies our request for a variance. We believe 
this analysis provides sufficient information for you to evaluate our 
request. 

During the meeting the issue of scheduling was discussed. We would like 
to have the EQC consider our application during their June meeting since we 
need to commit contract dollars for this survey by July. As your staff 
indicated, our submittal should allow sufficient time for you to evaluate the 
proposal before the June meeting. 

This application is based on the assumption that the U.S. Forest Service 
and the Park Service will grant us permission to use helicopters in wilderness 
areas. To date, we have received no official word from the Forest Service. 
We expect a decision by May 10th. 

Thank you for your cooperation in this matter. 

Si nc7:?1 y, 

-~?:Gt{) . 
??1 Ct;:/:t.Lfl/l! 
· L. Edwin Coate 

Deputy Regional Administrator 

Enclosure 



JUSTIFICATION FOR VARIANCE REQUEST 

INTRODUCTION 

The U.S. Environmental Protection Agency <EPA> is proposing to sample 498 
lakes in federally designated wilderness areas and national parks during the 
western part of the National Surface Water Survey (NSWSl. Thirty two of these 
lakes are in federally designated wilderness areas in Oregon. The NSWS is a 
key component of a Congressionally mandated national effort to evaluate lake 
and stream sensitivity to acidic deposition (acid rain) and to assess the 
environmental, social, and economic effects on these aquatic resources. 

Sampling protocols established for the national survey call for the use 
of helicopters to gain access to lakes. Under the protocol, each lake will be 
visited by helicopter one time only; the entire sampling visit to last roughly 
20 minutes at the lake. 

Sections 13-005 through 13-035 of Division 340 of the Oregon 
Administrative Rules govern pollution from activities in wilderness areas. 
These rules contain restrictions on allowable noise levels. Under the rules, 
no activity may be permitted that allows noise levels to exceed 75 dbA at a 
distance of greater than 50 feet. It is expected that the noise levels from 
the use of helicopters will results in noise levels that exceed 90 dbA at this 
distance. Therefore, a variance from these rules will be necessary for EPA to 
use helicopters to conduct the sampling in Oregon wilderness areas. It is 
expected that the survey will comply with the other provisions of this 
regulation covering air and water pollution. 

Section 467.060 of the Oregon Revised Statutes specifies the conditions 
under which a variance from the regulations can be granted. This section 
allows the Environmental Quality Commission to grant a variance if "special 
circumstances render strict compliance unreasonable, unduly burdensome, or 
impractical due to special physical conditions or cause;''. 

EPA is requesting a one-time variance for helicopter access to wilderness 
areas to carry out the survey on the grounds that such sampling meets the 
''unique circumstances'' test of ORS 467.060 (bl. 

PURPOSE AND NEED 

The purpose of the NSWS is to obtain high quality data for evaluating the 
nature and extent of acidic deposition throughout the United States. The NSWS 
will contribute information towards the development of a long-term monitoring 
program and future national strategy to control acidic deposition. The NSWS 
has been designed to provide a statistically consistent set of data which can 
be used to assess the number and distribution of lakes throughout the United 
States that are sensitive to acidic deposition. In order for this data to 
effectively be used in national and regional control strategies, it is vital 
that the highest quality controls be employed both in the collection and 
analysis of samples. 

As a result of the survey's random design, approximately 498 of the 888 
lakes to be sampled in the western portion of the NSWS fall within national 
parks or wilderness areas. The wilderness area lakes must be included in the 
western survey to preserve its statistical validity. The preferred means of 
access is using helicopters to sample all lakes. 



The conclusions of EPA scientists are based on the findings that (l) the 
environmental impacts of using helicopters would be transitory and would not 
be significant, and (2) their use is the only alternative which will clearly 
result in the acquisition of data necessary to meet the national need for 
evaluating the nature and extent of acidic deposition. Strict compliance with 
OAR 340-13-005 through -13-035 would be unreasonable as it would mean that the 
data collected for wilderness would not be adequate to meet the survey's 
purpose. 

A number of individuals and groups have raised concerns about the 
precedence that could be established by allowing this motorized activity in 
wilderness areas. The following unique features of the survey should severely 
limit the ability of others to use the survey as precedence for justifying 
additional entries into the wilderness system: 

* 

* 

* 

* 

The need for helicopters is based on data quality and comparability, 
not on efficiency, convenience or economy. 

The survey will establish important baseline data for sensitive 
receptors (lakes) for areas classified as Class l under the Clean 
Air Act. 

The information obtained from this survey will be used in a 1987 
report to Congress mandated by the Acidic Precipitation Act of 1980. 

The sampling survey is consistent with the spirit of the wilderness 
rules because its purpose is to protect the lakes from possible acid 
deposition. 

To see that noise impacts from the use of helicopters is minimized, EPA 
staff will work closely with local Forest Service and DEQ staff to identify 
lake-specific concerns. Specific mitigation measures will be developed in 
consultation with the land managers. These would include, but not be limited 
to, informing the public about NSWS activities in wilderness areas; using 
pilots experienced in flying in high altitude, mountainous terrain; choosing 
helicopters that have lower noise levels; adopting the ''Fly Neighborly'' 
program to reduce noise impacts; adjusting flight schedules to avoid times of 
the week (e.g., weekends) or day when high visitor use is anticipated; 
planning and scheduling flights to avoid sensitive wildlife habitat or 
activities; and avoiding areas during scheduled special hunts. 

BACKGROUND 

A great deal of attention has been paid lately to the problem of acidic 
deposition or ''acid rain''. Acid rain is known to occur when oxides of 
nitrogen and sulfur are emitted into the atmosphere. The major man-made 
sources of these emissions is combustion of fossil fuels in electric power 
plants, automobiles, and industrial boilers. When these pollutants are 
emitted into the atmosphere, they can react with other chemicals and water to 
form acids which then fall to the ground as acidic deposition. This 
deposition can be in the form of rain, fog, snow or dry fallout. 



Acid deposition can cause serious environmental problems. One of 
main problems occurs when acidic rain or snow enters lakes and streams. 
number of researchers have shown that acidic deposition causes damage to 
and streams and to the biota that are in them. 

the 
A 
lakes 

Lakes and streams vary in their sensitivity to acidic deposition. This 
sensitivity is usually referred to as buffering capacity. Lakes with more 
buffering capacity are able to assimilate more acid rain without becoming 
damaged. In our long-range effort to minimize potential damage from 
acidification, it is important to identify which lakes and areas of the 
country are especially sensitive to acidic deposition. 

The NSWS, as part of the National Acidic Precipitation Assessment 
Program, is designed to clearly quantify the sensitivity of aquatic systems in 
this country to acidic deposition. 

Prior to this study we did not have a scientifically valid data base with 
consistent methodologies that would allow the comparison of data from region 
to region. The NSWS is designed to create a data set that can be used to 
describe, by extrapolation, the overall status of lakes within a region, and 
thereby establish a baseline from which we can determine trends. 

The basic objective of the survey is to measure the chemistry of lakes 
and streams throughout the United States by taking one sample, at the same 
relative time of the year, in exactly the same manner, for a statistically 
representative population of lakes. The eastern portion of the survey, 
involving nearly 2000 lakes, was completed last year. 

Although most acidic deposition research has focused on the eastern U.S., 
there is a growing concern about acidic deposition and its effects on the 
sensitive areas of the west. We are finding that there is a paucity of data 
for western lake systems compared to the eastern data base. Yet the limited 
data strongly suggests that we may have a large population of highly sensitive 
watersheds with little or no buffering capacity. 

ENVIRONMENTAL ANALYSIS OF SAMPLING ALTERNATIVES 

Of the 65 lakes selected in Oregon, 32 are located in federally 
designated wilderness areas. For the entire western portion of the survey 498 
of the 888 lakes selected are in wilderness areas in nine different states. 
Lakes in wilderness areas represent a key part of the regional assessments. 
This is because these areas contain many of the most sensitive lakes. Over 
80% of the lakes expected to be the most sensitive to acid deposition are in 
wilderness areas. 

To gain access to these wilderness areas, we have been requested by the 
U.S. Forest Service and the National Park Service to do an Environmental 
Assessment of the impact of using helicopters and/or ground access to sample 
the lakes. Based on that EA, EPA has concluded that helicopter access 
represents the best alternative for sampling these lakes and is also 
consistent with the Wilderness Act. The analysis in the EA also provides 
justification for a variance from the State of Oregon rules. To date, no 
regulations in other states have been identified that prohibit the use of 
helicopters in wilderness areas. 



Highlights of the survey that are discussed in the EA include: 

The importance of the survey for the national acid rain program and for 
critical regulatory needs under the Clean Air Act's ''prevention of 
significant deterioration'' CPSDl program. 

Lakes must be sampled when they are unstratified, after fall turnover and 
before freezing; therefore the sampling must not start until September 
and must be completed by mid-October. Within this five week window we 
must sample all 498 wilderness lakes. 

Because of the random sampling techniques, non-wilderness lakes cannot be 
substituted for wilderness lakes. 

Three important chemical parameters must be analyzed within 12 hours 
after sampling. These parameters are pH, dissolved inorganic carbon, and 
an extraction to measure monomeric aluminum, which is considered an 
important feature of toxicity to fish. 

The EA focuses on four alternatives for sampling the wilderness area 
lakes. These include: ll sampling all with helicopters, 2) sampling all using 
ground access, 3) sampling all within a half days hike of the wilderness 
boundary by ground and sampling the remaining ones by helicopter, and 4) not 
sampling the wilderness area lakes. 

Alternative 1 would involve using sampling protocols developed for the 
NSWS and already used successfully in completing the survey in the upper 
Midwest, the Northeast, and the Southeast. Helicopters would fly to each 
lake, land on the lake to obtain a water sample Ca process taking 
approximately 20 min.), and then proceed to the next lake or return to a field 
base laboratory. All samples would be analyzed and processed at field labs 
for shipment to an analytical laboratory for further analyses by methods 
identical to those used in the East. 

Alternative 2 would involve horse or foot access to all lakes to be 
sampled. With horse access, sampling crews of four people <two samplers, a 
wrangler/guide, and at least one rider to transport the samples) and eight 
animals (four riding horses and four pack animals) would be used. If access 
by foot were to be used, a crew of at least four people would be needed for 
packing the sampling and camping equipment. Additional people would be needed 
for transporting the samples out of the wilderness area. Samples would be 
collected using an inflatable boat. All chemical variables measured for 
Alternative 1 would also be measured under this alternative, but NSWS sampling 
protocols would be modified in that samples would be filtered and processed 
for transport at the site of collection to reduce time constraints. A pilot 
study to determine comparability of data gathered by ground vs by helicopter 
would be completed for this alternative. Samples would be transported to the 
field base laboratory. 



Alternative 3 would involve horse or foot access to lakes in wilderness 
areas from which samples could be transported to a helicopter landing site 
within seven hours. Samples would be collected from an inflatable boat as in 
Alternative 2, but would then be transported immediately to a landing site so 
that they would arrive at the field base laboratory in time to be processed 
within a 12 hour time limit Ci .e., samples would have to be transported to a 
helicopter landing site within 7 h; a transport time in the helicopter of 1 h 
is assumed; processing time in the field base laboratory would take 4 h). All 
chemical variables would be measured as in Alternative 1. Helicopters would be 
used for gaining access to all lakes where distance or difficulty of access by 
other means would prevent samples from being transported to a helicopter 
landing site within the required 7 hour. Helicopters might also be used as a 
last resort for some closer lakes if weather prevented ground access. 

Alternative 4 is the no action alternative. No lakes would be sampled 
within wilderness area boundaries. Helicopters could be used to sample 
randomly selected lakes outside wilderness areas, as was done in the eastern 
and midwestern portions of the NSWS, but results would not be applicable to 
wilderness areas because a significant portion of the West and areas of 
greatest susceptibility would not be sampled. 

Impacts on Program Objectives 

EPA believes the best alternative from an environmental management and 
scientific perspective is to use the same methodology that was successful in 
the eastern portion of the survey, which is Alternative 1. This alternative 
should have minimal impacts on the wilderness environment. Of the remaining 
alternatives, each has major drawbacks that jeopardize the fundamental 
objectives of the survey. Specifically, Alternative 2 will require the 
redesign of collection and analysis methods, effectively postponing the survey 
for this year. In addition, inaccessibility of certain lakes could invalidate 
the entire statistical design of the survey. Alternative 3 will introduce 
additional error into the data base because of the combination of methods 
involved. Alternative 4 will result in the elimination of wilderness areas 
from the survey and thereby severely impact the comprehensiveness of the 
survey's regional estimates of sensitivity and acidity. 

Impacts on Methods 

The need for helicopter access results primarily from sample handling 
deadlines for three of the important chemical variables to be measured - pH, 
dissolved inorganic carbon (DIC), and extractable aluminum. The following 
discussion summarizes the significance of these three variables, the reasons 
why we need to analyze them quickly, and the problems with using alternative 
methods for obtaining data of adequate quality. 

Numerous researchers have determined that low <acidic) pH values may be 
toxic to a variety of aquatic species and may also affect growth, 
distribution, etc. pH has also been related to a number of other factors such 
as the chemical form and availability of nutrients and trace elements. In our 
survey, pH will be used not only as an indicator of the existing acidic status 
of lakes, but also as a quality-assurance check on a number of other measured 
variables. For example, through a complex set of chemical equations, pH is 
related to alkalinity and dissolved inorganic carbon; aberrant individual 
values will be used by our investigators to identify analytical errors. 



Dissolved inorganic carbon <DIC) consists of carbon dioxide, bicarbonate, 
and carbonate, the relative proportions of which are a function of pH. These 
chemical species contribute to alkalinity, which is a measure of the ability 
of water to absorb acid without changing pH, and is a key feature of the 
assessments we will make. DIC data collected in our survey will be used to 
quantify the contribution of inorganic carbon to alkalinity and acidity, and 
to calculate total anion concentration and verify pH measurements, both of 
which are important quality-assurance measures. 

In recent years, scientists have paid increasing attention to high levels 
of aluminum as a probable explanation for observed toxic effects <such as loss 
of fish populations) in acidified waters. The extractable aluminum 
determination in the survey is a measure of monomeric aluminum species such as 
Al'+ and the various aluminum hydroxides. Monomeric aluminum appears to be 
the species of concern from the standpoint of toxicity to fish, rather than 
total aluminum, which also includes extremely stable organic and hydroxy 
organic complexes. 

For all three parameters discussed above, it is essential to analyze (or, 
in the case of aluminum, extract) the samples as soon as possible because of 
possible sample degradation. DIC and pH can change with time as a result of 
chemical/biological processes within the sample and as a result of exchange of 
co, with the atmosphere. This degradation is minimized by keeping the 
samples isolated from the atmosphere and refrigerated. Aluminum speciation 
(the various forms of the element) can change with time as polynuclear species 
are formed from monomeric species present at the time of collection. Such 
changes can cause an underestimate of the true concentration of monomeric 
aluminum. Aluminum concentrations may also change as a result of changes in 
DIC, pH, and temperature, and as a result of adsorbance onto container 
surfaces. Thus, it is desirable to extract the sample as soon as possible and 
to store the relatively stable extracted sample in methyl isobutyl ketone, or 
MIBK, on ice until it can be analyzed. The NSWS sampling protocol calls for 
measurements of pH in the field; of pH and DIC within 12 hours of collection 
in the field laboratory, where the aluminum extraction is performed; and of 
pH, DIC, and aluminum within seven days in contract analytical laboratories. 

The EA under Alternative 2 (access to lakes via horseback) considers 
modifications to these sampling and analysis protocols that would be employed 
to allow more time between sampling and sample processing. Each of these 
modifications introduces problems in terms of the quality of data that we will 
get. 

For pH, samples could be measured at the field laboratory more than 12 
hours after sampling, although this would exceed the recommended "holding 
time" for pH determinations and raise serious questions about data quality. 
Field laboratory determination of pH could be omitted entirely, placing 
greater reliance on rough field pH measurement and raising questions about 
whether the precision and accuracy of the field measurements are adequate. 
The field measurement would also not be accompanied by a simultaneous DIC 
determination, an important quality-assurance measure as discussed earlier. 

For DIC, the instrumentation (a carbon analyzer that is bulky and 
requires a stable source of electricity) is not portable, and thus no 
measurements are possible until the sample is brought to the field 
laboratory. Although the sample is sealed in the syringe to minimizing 
contact with the atmosphere and kept on ice, sample degradation could still be 
a problem because of biological or chemical processes. 



For extractable aluminum, one alternative that could lessen the need for 
helicopter access would be filtering and extracting the sample at the 
lakeshore rather than at the field laboratory. This would involve carrying to 
the field some additional reagents, in particular, hydroxyquinoline and MIBK, 
both of which are hazardous chemicals, and portable filtering equipment. This 
field extraction technique would have the advantage of allowing the sample to 
be extracted almost immediately after collection, thus minimizing 
polymerization within the sample. However, this approach would also have some 
severe drawbacks: precise manipulations will be difficult under 
less-than-ideal weather and site conditions, an increased risk of sample 
contamination, reagents will be ruined if allowed to freeze, filtration 
pressure will be more difficult to regulate than in the laboratory, and 
filtration time might be lengthy for some samples. 

In summary, each modification to the methods proposed for the NSWS 
involves a higher degree of risk in terms of data quality, and it is unlikely 
that the data collected would be satisfactory in terms of precision, accuracy, 
freedom from contamination, and comparability. In addition, Alternative 2 
would require a redesign of the analysis methods, resulting in a postponement 
of the survey until at least 1986. 

Even if satisfactory field methods could be developed, there are quality 
assurance (QA) problems associated with Alternative 2 that could jeopardize 
the survey objectives. Since non-wilderness areas would be surveyed by 
helicopter, a calibration of the different sampling and analysis methods would 
be necessary before regional estimates can be made. It is inevitable that 
there will be some amount of error involved when incorporating both methods. 
This error will affect the certainty of the regional estimates of sensitivity 
and acidity. 

Although Alternative 3 will not require a rev1s1on of analysis methods, 
there could still be problems with data quality if this alternative is used. 
Since different sampling methods will be used, precise calibration of the 
methods' protocols must be done. It is expected in any comparison that two 
different methods will not be in perfect agreement. As with Alternative 2, 
there may be random or systematic bias between methods. This bias will also 
affect the certainty of the regional estimates. 

These estimates will take the form of frequency curves. These curves are 
designed to predict what percent of lakes in a region are below a critical 
value for a certain parameter (i.e. pH 5). The NSWS data objectives focus on 
those values at the low end of the curve, <e.g. pH 5.0 or acid neutralizing 
capacity <ANC) 50 microequivalents/liter). Most wilderness lakes are expected 
to fall in this category. In this range even close correlations between 
methods can lead to significant increases in the error associated with an 
estimate. The higher the error, the more uncertain the estimate is. 

This can be seen by considering those 2% of all lakes with either the 
lowest pH or ANC. The number of lakes in this category will be very important 
from the perspective of estimating present or potential damage from acidic 
deposition. If the correlation between Alternative 2 sampling methods is 0.95 
(a high level of correlation), the error associated with the estimated number 
of lakes could be as high as 17%. If the correlation between methods 
decreases to 0.50, the error could rise to 205%. It is impossible to predict 
beforehand how close the two sampling methods will correlate. It is likely 
that the correlations will be between 0.95 and 0.5. 



The survey objectives call for less than a 12% level of error associated 
with each estimate. The results of the Eastern lake survey indicate that the 
protocols will generate data within that error limit. Using the combined 
method approach in either Alternative 2 or 3 could increase the error to the 
point where the ability of the survey to generate regional estimates would be 
seriously impacted. 

In short, both Alternative 2 and Alternative 3 introduce a much higher 
level of uncertainty in the data. It is questionable as to whether the data 
generated under either of these alternatives will be of comparable quality to 
that of Alternative 1. High data quality, as mentionable earlier, is of 
paramount importance to the success of this survey. 

Survey Design 

The key feature of the survey design is that it is a random stratified 
sample. Each region to be sampled has been divided into three classes of 
alkalinity. Roughly 50 lakes from each alkalinity class must be sampled to 
meet the survey design objective: an accuracy of + 12% in our regional 
assessments. This level of precision is important-in developing credible and 
enforceable policies for controlling acidic deposition. 

The concept of randomness is crucial for the survey. Random sampling 
allows us to test a small percent of the lakes in these sensitive regions and 
still come up with regional assessments that are reasonably accurate. 
However, we cannot pick and choose which lakes to sample when we use this 
technique. Also, entire areas cannot be eliminated from the regions to be 
sampled, because this will bias the results and invalidate any regional 
assessments. This also means that lakes selected outside the wilderness 
cannot be used to represent conditions inside. 

Furthermore, the data on wilderness areas is vitally important to the 
assessments. These areas contain many of the most sensitive lakes in the 
west. If we were to arbitrarily exclude these regions, EPA and the State 
would be losing the most valuable data in terms of lake sensitivity. 

The survey is synoptic in that we will be taking one sample from each of 
these lakes. EPA's science advisory team has determined that the best time to 
take a single sample from each of these lakes will be after the lakes overturn 
in the fall and before the lake freezes. For much of the west, this time 
period will be less than five weeks. All of the 888 lakes selected, including 
the wilderness lakes, must be sampled within this time period. The most 
technically feasible and economical way to do this is by helicopter. 

If serious problems are encountered in ground access, the most likely 
response would be to eliminate a number of lakes from the sample population. 
The effect of that will depend on how the lakes are eliminated. For each of 
the regions sampled, we need to sample a minimum of 50 lakes per alkalinity 
class . Reducing the total number of samples reduces our ability to make 
accurate regional assessments from the population of lakes sampled. 



Another, and more serious problem, arises from any systematic elimination 
of lakes. For example, under Alternative 2 we are likely to eliminate lakes 
that are in the innermost parts of the wilderness areas and lakes that have 
the roughest surroundings, simply because it will not be possible to get to 
those lakes. This type of systematic elimination completely invalidates the 
survey design and makes it impossible to reach any statistically valid 
extrapolation to a regional level. 

Alternative 4 would delete about half of the lakes in Oregon from the survey 
and could result in a large error in our estimate of the sensitive and 
impacted lakes. This is because most of the lakes in the lowest alkalinity 
class are in wilderness areas. Because of this problem, this alternative 
could result in cancellation of the survey region covering the Cascades in 
Oregon and possibly Washington as well. 

Environmental Impacts 

Alternative l 

Noise. All recreational uses of wilderness areas will be affected by the 
noise of the helicopters used in the proposed action. Helicopters are 
comparable in sound level to heavy trucks and city buses. Helicopter sounds 
are different in character, however, from other modes of transportation. 
Takeoff, landing, and flyover each have a different combination and intensity 
of sound. A typical wilderness might have ambient noise levels in the range 
of 10 to 30 dBA. The loudest noise from the proposed helicopter use would 
be approximately 90 dBA at landing on the lake surface at about 500 ft. from 
an observer on shore. A typical wilderness visitor at a lakeshore would first 
hear the sounds of a helicopter approaching from a level flyover altitude of 
2000 ft. Exact data are unavailable on the intensity of this sound, but it 
would likely be in the vicinity of 40 dBA. As the helicopter lands, the 
sound intensity to an observer located 500 ft. from the deepest point of the 
lake would increase to approximately 80-90 dBA. While on the water during 
the sampling (15-20 min), helicopter sound intensities would range from 56-66 
dBA if a reduced engine-idle speed could be maintained or 66-74 dBA if 
full engine idle speed were necessary. Takeoff sound intensities would 
decrease with ascent from 83 dBA to the intensities of the level flyover (40 
dBA and less) as the helicopter flew from the area. 

The only likely adverse impact on wildlife associated with the use of 
helicopters would be the effects of noise. Most known noise effects, however, 
have to do with long-term exposure to relatively high levels and the 
consequent permanent effects on health, physiology, or behavior. In the 
present case, the only probable effect of one or, at most, several overflights 
by helicopters would be a startle or fright response. Except in the 
relatively unlikely event of an accident suffered by a frightened animal, such 
impacts would be minor and transitory. 

To see that noise impacts from the use of helicopters is minimized, EPA 
staff would work closely with local Forest Service and DEQ staff to identify 
lake-specific concerns. Specific mitigation measures would be developed in 
consultation with the land managers. These would include, but not be limited 
to, informing the public about NSWS activities in wilderness areas, using 
pilots experienced in flying in high altitude, mountainous terrain, choosing 
helicopters that have lower noise levels, adopting the ''Fly Neighborly'' 



program to reduce noise impacts, adjusting flight schedules to avoid times of 
the week <e.g., weekends) or day when high visitor use is anticipated, 
planning and scheduling flights to avoid sensitive wildlife habitat or 
activities, and avoiding areas during scheduled special hunts. 

Water bodies. The major potential source of environmental impact to 
water bodies would be a spill or leak of fuel from the helicopters into the 
lakes being sampled. Leaks of hydraulic fluid and spills of other materials 
<e.g., pH standard solutions, freeze-gel packs) could also occur. For all but 
the smallest water bodies to be tested, no significant toxic effects would be 
expected, but a temporary visible sheen might result from any hydrocarbon 
spill or leak. EPA has evaluated the possibility of providing spill clean-up 
equipment on board. However, the additional weight of this equipment on the 
helicopter could pose a safety problem because of weight restrictions, or 
could necessitate using larger helicopters, and is not considered justifiable 
in these circumstances. 

Alternative 2 

Wilderness use. This alternative would increase trail and campsite use 
during a time of year when wilderness visitors might reasonably expect more 
solitude and tranquility. The size of each survey crew would generally be 
compatible with the size of other parties visiting wilderness areas. 
Wilderness visitors could be negatively impacted by the survey crew camping 
near them at lakes, but presumably no more so than by other ordinary 
visitors. Using horses would contribute in a minor way to the damage to 
trails and camping sites by trampling and feeding on surrounding vegetation, 
expanding the trail width, increasing the trail 's depth and erosion potential, 
and increasing soil compaction in tethering areas. 

Because reduced levels of visitation by general users occur during the 
fall period when the survey would take place (although special uses such as 
hunting may peak during this period), conflicts of the EPA survey crews with 
other wilderness visitors for backcountry permits would be unlikely. In those 
wilderness areas where hunting season would be under way, a potential for 
conflict exists. 

Human safety. This alternative involves having many more people sampling 
high altitude lakes during the fall when weather conditions are very 
uncertain. Sampling teams could be isolated by early fall blizzards and be 
subjected to severe weather conditions. Using inflatable boats for sampling 
extremely cold, alpine lakes would be dangerous. In extremely cold lakes, the 
human body can tolerate less than ten minutes immersion before severe 
hypothermic conditions interfere with judgment and physical performance. An 
accident in the middle of a lake could, therefore, cause serious problems. 

Accidents involving horses being ridden or led through rocky, mountainous 
terrain are not common, but are a possibility. Accidents involving 
backpackers could also occur. EPA would use personnel experienced in 
backcountry packing operations and would train less experienced members of the 
survey crew to minimize the likelihood of accidents. 



Alternative 3 (Helicopter and ground access> 

Impacts for this alternative would be intermediate between Alternatives 
and 2, and would depend on the proportion of lakes sampled via helicopter vs 
ground. 

Alternative 4 (No action) 

Wilderness values. This alternative would produce no data from 
wilderness areas that could be used specifically for identifying potential or 
realized acidic deposition problems inside the areas. Data collected for 
potentially sensitive lakes that do not include wilderness areas are likely to 
be biased at a regional level by not including these areas. Control 
strategies based upon such a data base are, therefore, unlikely to place 
sufficient emphasis on wilderness areas. 

CONCLUSIONS 

Tables S-1 and S-2 present summary comparisons of the four alternatives 
considered in this EA. Table S-1 indicates that Alternative l should have 
greater environmental impacts on wilderness areas than Alternatives 2 and 4, 
but all of these potential impacts are of a minor and transitory nature. 
Table S-2 clearly shows that only Alternative l provides the type of 
high-quality data for the most representative set of lakes with the minimum 
set of logistic problems that will permit the survey objectives to be 
obtained. Based on this analysis, EPA believes that l) the environmental 
impacts of using helicopters would be transitory and would not be significant 
and 2) their use is the only alternative which would generate the data 
necessary to meet the national need for evaluating the nature and extent of 
acidic deposition. 

Alternative l involves a one-time request for mechanized access to carry out 
the survey. The following unique features of the survey should severely limit 
the ability of others to use the survey as a precedence for justifying 
additional noise generating activities in wilderness areas: 

* 

* 

* 

* 

The need for helicopters is based on data quality and comparability, 
not on efficiency, convenience or economy. 

The survey will establish important baseline data for sensitive 
receptors (lakes> for areas classified as Class l under the Clean 
Air Act. 

The information obtained from this survey will be used in a 1987 
report to Congress mandated by the Acidic Precipitation Act of 1980. 

The sampling survey is consistent with the spirit of the wilderness 
rules because its purpose is to protect the lakes from possible acid 
deposition. 



EPA believes that the objectives of this survey correspond with the 
intent of OAR 340-13-005, which cites the value of wilderness areas as 
resources and seeks to minimize the effects of air, noise and water pollution 
on them. Accurate baseline data is important to ensure proper management of 
these sensitive areas and to help guide State, regional, and national efforts 
to minimize the impact of acid deposition. We believe that the use of 
helicopters to obtain this data represents a reasonable balance between the 
need to maintain a wilderness environment and the need to generate data that 
can be used to protect it. 
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Table S-1. Comparison of Environmental Consequences for the Alternatives 

Alternative 1 Alte6iabve 2 Alternative 3 Alternative 4 
<helicopters> Chorsesl <horses and <no actlon) 

hell copters> 

1. Wilderness Values 

0 Wi liJ01 r.c:;s ,:haracter 

- Long-term preservation +• + + 

- Precedent setting - 0 - 0 

0 Wilderness solitude - - - 0 

0 Wilderness uses 
'4 
'4 - Hunting and other 
~ recreation - - - 0 

- Scientific study + + + 0 

2. Biota (Including E/T species) - - - 0 

3. Human safety (probability 
of serious lnjury or death> - - - 0 

4. Cumulative effects 0 0 0 0 

a II+ II indicates a positive effed; '"O" indicates no effect; II II Indicates a negative effect. 
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Table S-<. ·~.J.1u1101 y Comparison of Consequences to the NSWS Primary Objectives for the Alternatives 

Primary Objective 

1. Quantification of 
acidification status 
<pH> of lakes 

2. Quantification of 
susceptibility to 
acidification <alkalinity> 
of lakes 

3. Characterization of 
lake chemistry 

4. Selection of regionally 
representative Jakes for 
Phase II and Phase II 

a 

Alternative l 
<helicopter 

access> 

+• 

+ 

+ 

+ 

Alternative 2 
<horses/ 

foot access> 

b 

b 

b 

b 

Alternative 3 
horseback/foot 
and helicopter 

access> 

-? 

-? 

-? 

-? 

. 
Alternative 4 

<no action> 

"+'' indicates a positive effect, the expected satisfactory meeting of the NSWS primary objective; 
"-" Indicates a negative effect, the expected failure to meet the NSWS primary orjectlve; 
"?" Indicates considerable uncertainty related to quality assurance, an uncertainty that can only 
be resolved by the comparability studies discussed In the draft EA. 

~_ ..... .._ __ _,.,.J! 
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REPLY TO M/S 601 
ATTN OF: 

1200 SIXTH AVENUE 

SEATTLE, WASHINGTON 98101 

JUN 14 f985 

Fred Hansen, Director 
Oregon Department of Environmental Quality 
PO Box 1760 
Portland, Oregon 97207 

Dear Mr. Hansen: 

State of Oregon 
DEPARTMENT OF ENVIRONMENT.~!. QUALITY 

fffi ~ @ [ u ''I} ~ [ID 
1111\I 2 f) 'J(ll/ \·_,'. 1,)pli J ,, JO~) 

In May EPA submitted to DEQ an application for permission to sample lakes 
in wilderness areas in Oregon as part of the western portion of the National 
Surface Water Survey. In our original application we requested a variance 
from the Oregon Administrative Rules governing noise levels in wilderness 
areas so that we could use helicopters to sample 32 lakes in Oregon. The 
purpose of this letter is to provide additional information so that the EQC 
can consider this application during their July meeting. 

Since our original application EPA and the Forest Service have reached a 
tentative agreement on the manner in which wilderness lakes will be sampled. 
This approach involves a mixture of ground and air sampling in wilderness 
areas. The impact of this should be to lessen the number of lakes that we 
will be sampling by helicopter to less than 10. However, because of the 
uncertainties associated with ground sampling, we are still requesting 
permission to land for each of the 32 wilderness lakes in Oregon. 

The following attachment describes in more detail the nature of the 
agreement between EPA and the Forest service and explains why we still need 
permission to sample using helicopters. 

Thank you for your continued cooperation. 

"7~., c!L ;r aelffo\_ ~ 
L. Edwin Coate 
Deputy Regional Administrator 

Enclosure 

·~ .,. 



JUSTIFICATION FOR VARIANCE REQUEST 
ADDITIONAL INFORMATION 

In an effort to minimize the use of helicopters in the wilderness areas, 
EPA and the Forest Service have agreed to use a mixture of ground and 
helicopter sampling to conduct the western portion of the National Surface 
Water Survey. We have limited the lakes we will sample by helicopter to three 
types. One is lakes that have to be done as part of a comparability study 
between ground and air sampling. Another is those lakes that are completely 
inaccessible by ground access. We will know prior to the actual fieldwork 
which specific lakes fall into these two categories. A third category is 
lakes that it will be unsafe to get to because of weather conditions. A 
specific decision making process involving the USFS Regional Forester will be 
used to decide in the field which lakes should be included in this third 
category. 

The agreement between EPA and the FS allows for a comparability study of 
ground and air sampling methods. The results of this study will allow 
decisions to be made as to whether the ground access data for wilderness areas 
should be used in constructing the regional estimates. If the data is not 
found to be comparable , a secondary objective of the study is that the air 
sampling data from wilderness areas will allow a limited assessment of these 
areas. 

The comparability study will include 50 lakes. This sample size will 
allow an estimate to be made for all wilderness areas in the western U.S as a 
whole even if the data from ground and air sampling are not found to be 
comparable. In order for the comparability study to adequately make a 
comparison, lakes must again be selected at random. It is important for 
Oregon lakes to be adequately represented in the comparability study. 
Otherwise, it could be much more difficult to make any observations about 
Oregon wilderness areas based on the ground access data. Assuming that Oregon 
will be proportionally represented in the comparability study, it is expected 
that around five Oregon wilderness lakes will be included in the study. 

Another type of lake that we would like to sample by helicopter are those 
lakes that are inaccessible by ground transport. Although the Forest Service 
expects to get to most of the wilderness lakes, there may be a few (probably 
less than six) that are not accessible. Under our agreement with the Forest 
Service, they have agreed to allow helicopter sampling for those inaccessible 
lakes. 

A final category of lakes that we are requesting permission to fly to are 
those that will be considered to be unsafe to sample by ground access. This 
is a decision that would be made in the field and which would require the 
permission of the Regional Forester. Most likely this would include any 
individual lakes that have not been sampled by the time that weather makes 
ground sampling unsafe. 



At present the Forest Service will use twelve ground crews to sample in 
the Cascades from October 11 to 17 and in eastern Oregon from September 21 to 
October 2. Considering this schedule, we expect to get to nearly all of the 
wilderness lakes that ground sampling is required for. Under our agreement 
with the Forest Service, however, the Forest Service field manager could 
request approval from the Regional Forester to use helicopters to sample 
individual lakes if it appears that planned sampling can not be completed 
otherwise. 

At present, we expect that less than half of the 32 Oregon wilderness 
lakes will require helicopter sampling. We will have a list of the 
comparability study and inaccessible lakes by early July. Although we do not 
expect to require permission to sample the remaining wilderness lakes, it is 
conceivable that~ individual wilderness lake could fall into the unsafe 
category and require air sampling. Therefore, we would like to have 
permission to sample for each of the wilderness lakes in Oregon. 

The approach agreed upon by EPA and the Forest Service attempts to balance 
the need to maintain a wilderness environment and the need to obtain high 
quality to protect it. We are asking the the EQC endorse this approach and 
grant permission to sample wilderness lakes by helicopter in those instances 
where helicopter sampling is needed to meet the objectives of the study. 
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1985 Western Lake Survey 
Tenu of ~reant 

between 
The Env:l.rol'IJIOnUll Prot.tction Ai•noY 

al'ld the 
U.S. Dopart.l!ltnt ot Air:l.oulture, Forest Service 
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94o111ae of.the or:l.t:l.cal need tor information on the etatl.la ot western lakes, 
and tttia need to protect the wildernea• reaource aa required bV th• Wilderneaa 
Aot, the Environment.el Protection Aaenoy (EPA) encl the U.S. Dtpartmtnt. ct 
Aerioulture F'oreat Servioe (PS) believe that it is in the J>ublio iJ\tereat to 
proceiad with the aurvey in 1985 ua1na 11 mixed ground and helicesttflr 181i!Pling 
plan. Althouteh thia appro&1eh inaY oarry with it an additional rbk or pl"Obl.11111 
in data qua11tlf1 we have ohoaen to proceed rotl'ler than delay the aul'Vey tor at 
lOilllt C>ne additional year to ful>J' toot the comparability Of £1"CIUnd &l'ld 
helicopter ~lina methce11. 

' 
1. The •ll!llP11n& ded&n tor the Weatern I.ekes Survey (Wl..S) w~ll rCll!llin 
unchanaed. Our •bUity to pradiot mciclif1oetion at.atua or weaterJn lakes will 
require the poolina 11nd combined analysis of' data frcm lakes within and outside 
wilderness areas. 

2. The EPA will establish the five fiold laboratories as provided for in the 
or1a1nal plan. 

3, As part or the WLS, a oompsrability study will be 011rri1d out to ensure 
that the results frOlll the ground aamplin& 1n the wilderness and the helioopter 
amp11na outa:l.de are COl!lparable. FS and EPA will work toeether to identify 
llkea tor t.he oomparabUitY study. The oomparability study w.1.11 be done by 
taking two seimples by helicopter and one by ground ol'l 50 stratified, randcmly 
Nlected lakea. 

•· EPA.will sample by helicopter 1111 norMildorness lakes, the SO wilderness 
lake• identified under Item 3 abOve which are needed f'or o<ll!lparab:l.lity testiria 
Incl likes identified by the FS as inaooesaible during fall lake turnover. In 
eddU.icm, helicopters 011n be uaed to oolleot $alllplea f'rcm lakes in the night 
pattern t.o t.he lakes 1n the ocoiperability atudy and thoM identified aa 
inaeceasible. F'S field perll0nl:l91t in oonaultation with ltPA field Rtrsonnel, 
will determine and approve all flight plans tor hel1oopter·use 1n wilderness 
Md detel'llline the additional lakes that may be s&1111Pled along the f'light peth. 

5. F'S personnel will 1mnple the 50 lakea neoeaaary tor the oomparab111ty 
. teat plus t.he rema1ning lakes not e11111ples by EPA with helioopteri under Item 3 
ebOve 

6. EPA Will provide the rs With the appropriate protoeola for sample 
oollll<lt1on and semple preparation including quality assuranoe requ1reftlentu. 
EPA will also identify for the FS the semplin& eqU1plll$nt and inatrumenta, 
needed to carry out the $aU'!Pl1n& aotivity. li'PA will provide ti.Inda to the F'S to 
oover eooh puroha~es. 
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1. h FS S.e reaponaibl• for plennlna the l~iat.101 or their around ..,una 
•r•tiona. '1'he P'S will appoint an overall l.esS..tio1 Cool"CUl'll!IW Who will worlc 
with Ed Coate or Region 10, S.11tUe, Wa11hlngton, ll:PA'a Field Manqer for the 
m,s, In addition durin& the H!llPling period the n wUl provide a Dut1 
Officer for each Survey lase Statton. The Duty Otfioer will be reapon.S.ble for 
&aDlll"in& Nll!Pl• lakes are eurveylld durin; the approprlet.e tim peried in the 
urnr apeoified in the 11111~111 o011eot1on and trenaport protecola. The FS ie 
reeponaible tor Pf'O'lidin& r11tt1, horses, oaaptna, end any &t.1pple111entel 
t.reftlFOl"Uit!on nece1881f'V to deli~er &llmi>lta to the field laboratorie• or 
Dltual.11 aaread t.o collootion points. EPA will provide th• neoeaaery a~l• 
oonta!nera and ohem1cala for field preparet1cn ot aemplea. '!be Duty Officer 
oen requeet through the Losiatf.011 Coord1Mtor approval .trail the appropriate 
lteaional Forester to uae helicopter• to aample individuel l&l<ea tr it appeera 
thlt planned NlllP11ng cannot b@ oompleted othenr1at. · 

8. The FS will e11111gn to the Surve)I peraonnel with aa 11111Ch prior 11111perience or 
aptitude tor environmental aamplin& aa 1s poas1ble. EPA will train FS 
peraonnel in the handl1na and use ot eq111P111tnt and 1n aample collection and 
tranaport procedUrea prior t.o lncieption or the eurvey. 

9. The EPA and F'S will agree beforehand to an objective teat that will be 
applied to the results of the comparability study to detenn:l.ne oooeptab1l1tJ, 
In the event the greund samplina data fail to mett the teat or o0111parabUity, 
the quality assurance data and sampling records will bt analyzed to identity 
poasil>le causes. It there is found a lack of' comperlb1l:lty owing to the 
ditf'erenoes between the ground and helicopter aampling, the F'S agrees that 
helicopter acoe11111 will be approved for resamplina should a resurvey be 
MCtaeary. ' · 

10, The EPA Field Manager has the overall responsibility tor completion or the 
\4.S, Any recamnendation on his part or reassigning an EPA or a rs employee 
ahal1 be promptly handled between the EPA Field Manager and the FS L¢g1stics 
Coordi.nator, 

11. EPA had budgeted a fixed amount or resources to complete the WL3 bf 
helicopters without a oanparsb111tY study. Detailed coat estimates for the 
111bed &rOUnd• and helioopter•samp'lin& progrlillll have yet to be developed. EPA 
and the FS commit themselves to 00mpletins the Survey with resources available. 
EPA will 1111u1imize the f'l.!ndin& to be made avaUable to the F'S as a result or 
a.vinga on hel1ccpter end sampling crew costs l!llild& poas1ble by the !I'S ground 
aurv11 effort. The F'S Will maximize the use er their personnel and equilll!lent 
that can be covered by F'S ecoounta. The details of the coat &haring will be 
worked out in the spirit or these goals, 

£' ~- (//'II.Pf'~ ~/t,.lu 
Lee • Tho!nas _a.. o It. Max Peterson 
A$dnbtrator · rv1 •Chief 
Environment.al Proteetion Agency U,S, Department of Agriculture 

Forest Service 



Alternative 1. Wilderness Lakes 

Wilderness Area 

Columbia 

Diamond Peak 

Eagle Cap 

Mt. Hood 

Mt. Jefferson 

Mt. Washington 

Sky Lakes 

Three Sisters 

Waldo Lake 

Lake Elevation 

North Lake 3,990 

Diamond View L. 5,800 

(No Name) 7,810 

John Henry Lake 

Little Frazier L. 

Long Lake 

Pocket Lake 

Razz Lake 

Swamp Lake 

Traverse Lake 

Burnt Lake 

Bea.tr Lake 

Martin Lake 

Kuitan Lake 

(No Name) 

Grass Lake 

Isherwood Lake 

Lake Natasha 

McKee Lake 

(No Name) 

(No Name) 

Campers Lake 

Champers Lake 

Eileen Lake 

Helen Lake 

Krag Lake 

Merrill Lake 

Penn Lake 

Raft Lake 

Harvey Lake 

Moolack Lake 

Winchester Lake 

7,150 

7,480 

7,090 

8,200 

8,130 

7,810 

8,730 

4,100 

5,240 

5,400 

4,200 

5,860 

6,020 

5,980 

6,020 

5,780 

5,380 

4,090 

4,840 

7,160 

5,800 

5,240 

5,460 

5,100 

4, 770 

4,970 

5,240 

4,360 

4,760 

Attachment'·s 
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EQC Meeting 

Ground Access Difficulty 

Good - ? 

Good 

Moderate * 
Good 

Moderate * 
Moderate * 
Hard * 
Moderate * 
Good * 
Moderate 

Good 

Tough * 
Good 

Good 

Good 

Good 

Good 

Good 

Moderate 

Moderate 

Moderate 

Good 

Tough * 
Moderate 

Good 

Good 

Good 

Moderate 

Good 

Good 

Good 

Good 

*Proposed helicopter access under Alternative 3. 
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Alternative 3. Wilderness Area Lakes Requiring Helicopter Access 

Wilderness Area Lake 

Three Sisters Chambers 

Mt. Jefferson Bear 

Eagle Cap (No Name) 

Long 

Razz 

Little 
Frazier 

Pocket 

Swamp 

Elevation Sample Out Time Ground Access 

7,160' 5.5 hrs. 8 mi. trail; then 3 mi. 

5,240' 4.0 hrs. 

7,810' 5.0 hrs. 

7,090' 5.0 hrs. 

8,130' 4.0 hrs. 

7,480' 4.5 hrs. 

8,200' 6.0 hrs. 

7,810' 3.5 hrs. 

cross-country 

2.5 mi. trail; then 1-1/2 
mi. steep trail and 
cross-country 

6. 5 mi. to Wood Lake by 
horse; then 2 mi. by foot 

10 mi. by horse 

9.1 mi. by horse then 1 
1 hr. by foot 

W.Fork Wallow R. trail 

Past Little Frazier Lake 
{remote) 

9 mi. on Elkhorn Creek trail 
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Air Vs. Ground Comparability Study Lakes 

Wilderness Area Lake 

Mt. Hood Burnt Lake 

Sky Lake.s Grass Lake 

Three Sisters Krag Lake 

Columbia 

~Mt Hood 
Wilderness 

fl. rJlt Jefferson 
fiZ{ Wilderness 

Mt Washington J 
Wilderness 

Three Sisters 

Waldo Lake $:-' Wilderness 

Wilderness 
Diamond Peak 

Wilderness 

Sky Lakes 
Wilderness 

Elevation 

4,100 

6,020 

5,460 

Eagle Cap ~ 
Wilderness ~ 

Key 
Lakes Study 
Wilderness Area 



Alkalinity Lake Summary 

Alkalinitz Class Wilderness 

Accessible Not Accessible* 

1 13 8 

2 10 0 

3 1 

TOTAL 24 8 

*Under Alternative 3 criteria. 
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Non-Wilderness Total 

10 31 

11 21 

11 12 

32 64 



VICTOR ATIYEH 
GOVERNOR 

Department of Fish and Wildlife 
506 S.W. MILL STREET, P.O. BOX 3503, PORTLAND, OREGON 97208 

July 9, 1985 

Mr. Fred Hansen, Director 
Department of Environmental Quality 
522 s.w. 5th 
Portland, Oregon 97204 

Dear Fred: 

~tatG ljl UrQgon 
OEPA~IMENT OF ENVIRONMENTAL QllALITV 

(~ ~ ~ r~ I! \Vl ~~ [I] 
.J dL o \J 1985 

This letter refers to proposed changes in Oregon Administrative Rule 
(OAR) 340-41-802 and OAR 340-41-842, which considers beneficial water 
uses for the Malheur and Owyhee rivers. Revised standards are to 
be considered for adoption by the Environmental Quality Commission 
on July 19, 1985. 

In testimony presented to your Department in May 1984 we concurred 
with changes proposed by the Department of Environmental Quality staff. 
The water use tables are well thought out. The changes say in effect 
that warm water in the lower reaches of the Malheur and Owyhee River 
systems does not support trout, and reservoir habitat does not provide 
for successful trout spawning. These are biological realities that 
were addressed in a 1979 ODFW Staff Report: "Stream Surveys of the 
Lower Oywhee and Malheur Rivers", A report to the Malheur County Water 
Resources Committee. We particularly support recognition in this 
proposed beneficial use table of resident warm water fish and aquatic 
1 i fe. 

We concur with changes in OAR's 340-41-802 and 340-41-842 as proposed 
by your staff. 

Sincerely, 

~~~·-( .· 

Monty L. Mo •tgomery 
Deputy Director 

ijw 
c DEQ, OAR's file 

EMS file 



SCHOOL OF 
URBAN AND PUBLIC AFFAIRS 

DEPARTMENT OF 
PUBLIC ADMINISTRATION 

July 18, 1985 

Mr. Fred Hansen, Dire·ctor 
Department of Environmental Quality 
Portland, Oregon 

PORTLAND 
STATE 
UNIVERSITY 
P.O. BOX 751 
PORTLAND, OREGON 
97207 
503/229-3920 

State of Orer<on 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

~[~@la~\Yl~[ID 
,JUL 1 i! 19!3S 

Ref: Agenda Item J & L EQC - July 25 

Dear Mr. Hansen: 

Since I will be unable to attend the July 19th meeting of the EQC I 
would appreciate your reading into the record my remarks on Agenda Items 
J and L. 

On Agenda Item J, I concur with former Director Young that it is too 
early to lower the use quality requirements on the Malheur-Oywee. The 
Department was premature in recommending reducing the standards. They 
should wait until the 208 plan has had an opportunity to be implemented 
and then measure the results. As the designer of the Malheur study and 
sponsor of the grant I can assure you that the purpose was not to loWer 
standards but to design and implement Best Management Practices. I am 
glad that the Department has reversed itself on most of its recommendations 
to lower standards in this basin. I would suggest that the Commission table 
any reduction in use until the Best Management Practices are fully implemented. 

It is my view that there is an important precedent being established: 
Should water quality compliance be achieved through lowering standards or 
through implementing the appropriate remedial program. In this case non 
point source Best Managemellt Practices. 

On Agenda Item J, I object to the twisted logic expressed in the Depart
ment's presentation on the 401 issue. As I stated in the January 25, 1985 
hearings, I qualify as an expert witness on the establishment of the water 
quality standards under the 1965 and 1972 Federal Acts and in establishing 
the non point source program for the Department of Environmental Quality in 
1975-78. 

Under the 1965 Act, water quality standards were the main legislative 
thrust for clean up. Standards were defined as the use; plus, the physical, 
chemical and biological criteria necessary to obtain each use; plus, an 
implementation plan to achieve that use. In 1972 the Act shifted implemen
tation and enforcement to discharge permits and the establishment of non point 
source Best Management Practices. The use and criteria part of the standards 
remained as the central ambient thrust of the Federal Walter Quality program. 



Mr. Fred Hansen 
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The Department of Environmental Quality during my two years there, 
always used the term water quality standard to include the use and the 
physical, chemical or biological criteria necessary to achieve that use. 
I and all the DEQ staff used this concept and all of our public utterances 
were in this DEQ literature and reports during this period describe standards 
as these two components. The 1975 report to the congress by DEQ states that 
over withdrawal of water is the limiting physical criteria to the meeting of 
water quality standards. 

The use tables have been a part of the standards regulations for several 
years and in my experience I have never heard anyone deny that they were not a 
part of the standards until the exposure of the failure by the Department to 
implement Section 401. It was only then that the Department personnel began 
to wordthink the standards concept around to justify administrative er.ror and 
lack of performance on revising 401 applications. 

It is my recommendation that the Commission reject this torturous word
thinking and return to the long established definition of standards used by 
the Department and the Commission. To do otherwise would continue to confuse 
the public. 

On the issue of which Department has the authority to set and regulate 
uses it is quite clear that the relationship between the WRD and the DEQ is a 
mutual task. 

The WRD and the water Policy Review Board in the Basin Programs and in 
withdrawal actions regulate and establish uses for which water.may be. appro
priated or used in the stream. Generally these are uses that apply to large 
segments or entire water bodies. DEQ works within the broad establishment of 
these general uses and defines them into more specific uses both as to type of 
fish for instance, or on to smaller segments for administrative purposes. 

If ~he Water Policy Review Board withdraws water for a future use the 
DEQ and the EQC must continue to provide quality for that use if there continues 
to be users previously qualified for that use. 

DEQ and EQC are also subject to the use policy for fishable and swimable 
waters as established under Section 101 of the Federal Water Quality Act. 
These are the indicator parameters that underlay the basic goals in the 
Federal legislation. 

In commenting on 401 applications then it would appear to me that the 
test DEQ must use does the activity impact the use by changing the physical, 
chemical or biological criteria necessary to sustain or achieve ·that use. 
If so, then they should deny the applications. 
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I appreciate your bringing this letter to the attention of the 
Commission at the appropriate part of the hearing record. 

Sincerely, 

John R. Churchill 
Adjunct Professor 
Department of Public Administration 

JRC:bd 



Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

GC2299 .C 

P.O. Box 1760 
Portland, OR 97207 

8/10/82 

The Boundaries for the LaPine Sewer System 

Date Prepared: 
Hearing Date: 
Comments Due: 

July 3, 1985 
August 20, 1985 
August 23, 1985 

People who reside, own property or businesses, or operate 
businesses in the unincorporated core area of LaPine. 

The Department proposes an administrative rule (OAR 340-41-580(1) (a)) 
to more specifically define the LaPine core area boundary that will be 
sewered by January 1, 1987. A map of the proposed boundary and a copy 
of the proposed rule change are attached. The Department also hopes 
to post copies of the proposed rule and map at the LaPine Post Office, 
library, and other public buildings. 

If the proposed rule is adopted, a specific boundary in the core area 
of LaPine will be established. Inside this boundary, the LaPine 
Special Sewer District shall construct a sewage collection system by 
January 1, 1987. All buildings and dwellings with plumbing fixtures 
inside this boundary would be required to connect to sewer within 90 
days of written notification from the LaPine Special Sewer District. 

Public Hearing 

August 20, 1985 - 7:00 p.m. 
LaPine Fire Hall 

Written comments should be sent to Dick Niche>ls, Department of 
Environmental Quality, 2150 NE Studio Rd., Bend, OR 97701 by 
August 23, 1985. 

All comments will be considered and the proposed rule may or may not 
be changed. The Environmental Quality Commission will consider 
adoption of the rule at a regularly scheduled meeting in Bend on 
September 27, 1985. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid 
Ion~ distance char~es from other parts of the state, call .;:i,sou.ti52::Z8.13.,,and ask for the Department of 
Environmental Quality.· 1-800-452.4011 

Contain• 
Recycled 
Materials 


