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Environmental Quality Commission
Mailing Address: BOX 1760, PORTLAND,l OR 97207

VICTOR ATIYEH

ron ATl 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

NOTICE
CF
WORK SESSION AND SPECIAL MEETING
November 21, 1985
South Harris Hall
Lane County Courthcouse

125 B. Eighth
Eugene

WORK' SESSION
“2:00 pm~4:00 pm

Hazardous Waste Enforcement Guidelines.

SPECIAL MEETING
4:00 pm—6:00 pm

Analysis of issues raised by the City of Klamath

Falls in their petitions for declaratory ruling
and rulemaking.

The Commission may take action on this item at

this time, or may postpone action until their
regular meeting on November 22, 1985.
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THESE MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC

MINUTES OF THE WORK SESSION AND SPECIAL MEETING
OF THE

OREGON ENVIRONMENTAL QUALITY COMMISSION

November 21, 1985

On Thursday, November 21, 1985, the Oregon Environmental Quality
Commission conducted a work session and special meeting in the Lane
County Courthouse, 125 E. Eighth, Eugene, Oregon. Present were
Commission Chairman James Petersen and Commissioners Mary Bishop and
Sonia Buist. Commissioners Wallace Brill and Arno Denecke were
absent. Present on behalf of the Department were its Director, Fred
Hansen, and several members of the Department staff.

WORK SESSION

The purpose of this work session was for the Department to review
with the Commission the Department's proposed Enforcement Guidelines
and Procedures for the Hazardous Waste Program.

Al Goodman of the Department's Hazardous and Solid Waste Division
reviewed for the Commission the background and history of this matter.
In addition, Mr. Goodman said the consequences of mismanagement in

the hazardous waste program are greater than in the air and water
programs. In those programs the problems stop when the facility
closes, however that is not the case in hazardous waste. These
Enforcement Guidelines are meant to provide guidance for Department
staff to aid in consistent enforcement statewide, They are also meant
to help staff prioritize efforts and resolve violations at the lowest
possible level.

Mr. Goodman then walked through the proposed Guidelines with the
Commission. The Guidelines contain general principles; definitions
of Class I, II and III violations; enforcement options for each class
of violation; definitions of enforcement actions; and a matrix of
civil penalty amounts.

Chairman Petersen asked how these Guidelines would enhance hazardous
waste management. Mr. Goodman replied that the Guidelines set the
Department's top priorities for field staff, helping them to act
consistently statewide.

Tom Donaca, Associated Oregon Industries, said the Guidelines were
acceptable in the way the Department was proposing to use them. They
had testified at the public hearings on whether or not these
guidelines should really be rules. He said the regulated community
was willing to see whether these guidelines would be cited or relied
upon in enforcement actions. He said the same sort of policy need
not be applied to the air and water programs as their circumstances
were different,
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Frank Deaver, Tektronix, commented the the Department had been fair
so far in enforcement actions. He also said he considered that some
of the Class II violations should really be Class I. At Chairman
Petersen's request, Mr. Deaver said he would provide a list.

James Brown, Tektronix, said closure cost estimates were unrealistic.
Closure may be far in the future therefore accurate costs estimates
are only educated guesses. Also, a well managed facility would have
different costs than others. Mr. Deaver said the while he agreed

the closure costs were probably unrealistic, the purpose was to be
sure the money was available for cleanup in case something should
happen to the company. Mr. Deaver also said recyclers should be more
heavily regulated, Chairman Petersen commented that perhaps the
Closure costs should be reviewed to be sure they are relevant.

Dick Bach, Stoel, Rives, Boley, Fraser & Wise, said the Guildelines
were necessary. His clients want to know what type of enforcement
actions to expect for violations. 1In regard to the issue of whether
or not these Guidelines should be made rules, Mr., Bach said they would
not be inclined to use the rules versus guideline issue in a civil
penalty situation unless absolutely necessary. Mr, Bach asked for
clarification of "unauthorized disposal of hazardous waste" under
Class I violations. He asked if this would include an inadvertent
spill. Mr. Hansen replied that if the company used goocd management
practices and notified the Department promptly of the spill, no
penalty would likelvy be assessed. Mr., Goodman said that unauthorized
disposal was not a spill.

Commissioner Bishop asked if the Department would anticipate changes
to these proposed Guidelines. Mr, Goodman replied that they were
likely to change over time, but the Department would return to the
Commission with any major changes and be sure to go back to the
requlated community with those changes. Commissioner Bishop and
Chairman Petersen emphasized remembering to work with the regulated
community.

The Commission indicated agreement with the proposed Guidelines.

SPECIAL. MEETING

Analysis of Issues Raised by the City of Klamath Falls in Their
Petitions for Declaratory Rulings and Rulemaking

On September 20, 1985, the City of Klamath Falls submitted a Petition
for beclaratory Ruling as to nonapplicability of laws, regulations
and standards to Section 401 Certification of Salt Caves Project;
Petition for Rulemaking; Request for Hearing; Request for Stay; and

a bemand for Hearing. On October 18, 1985 the Consolidated
Conservation Parties submitted a response to the City of Klamath
Falls.
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At the Commission's October 18, 1985 meeting, it denied petitions from
the City of Klamath Falls and requested the Department to prepare

an analysis of the points raised in the petitions and make appropriate
recommendations for consideration at the November meeting.

On October 28, 1985, the City of Klamath Falls withdrew thejr
application for 401 Certification for the Salt Caves Project. They
indicated their intent to file a new application in early 1986, They
also indicated withdrawal of their application for a Federal Energy
Regulatory Commission (FERC) license.

Peter Glaser, attorney with the firm Duncan, Weinberg & Miller in
Washington, D.C., appeared on behalf of the City of Klamath Falls,
proponent of the Salt Caves Hydroelectric Project and of the two
petitions before the Commission. He said the first petition asked
the Commission to declare that its water quality standards for the
Klamath River between Keno Dam and the Oregon-California border not
be applied to the City's application for Certification of the Salt
Caves Project under Section 401 of the Federal Clean Water Act. The
petition also asked the Commission to declare that no land use
requirements or other "related requirements" be considered in judging
the City's Section 401 application and to declare whether the
Commission or the Department is the agency that will take final action
on the City's application. The second petition asked the Commission
to institute rulemaking proceedings to establish rules to be applied
to the City's 401 application.

At this meeting, Mr. Glaser said, they would comment on the
Department's staff report and the water quality issues raised in the
City's petitions. At the Commission's regular meeting the next day,
Mr. Glaser intended to address what the Department characterized as
"procedural™ issues,

Mr. Glaser said they agreed the Commission's water quality standards
should be designed to protect the wild trout population in the Klamath
River. However, they disagreed with the Department on whether those
standards are unnecessarily overbroad in achieving the goal of
protecting that trout population.

The petitions argue, Mr. Glaser said, that Section 401 did not give
the Commission the authority to outright ban significant dams and
reservoirs on the Klamath River, In fact, he said, the City does
not concede that Section 401 gives the Commission any authority to
regulate the construction of dams that create reservoirs. The
language of Section only gives authority to regulate activities
causing "discharges."

Mr. Glaser said they did not believe it was necessary to have
standards that preclude construction of thermally stratifying
reservoirs in order to protect the wild trout population in the
Klamath River. He said it should not be assumed that such reservoirs
will cause harm to fish, They emphasized that standards can and
should be promulgated that would allow the proponent of a reservoir
to demonstrate that the reservoir would help and not hinder fish.
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Regarding the concerns raised by the Consolidated Conservation
parties, Mr. Glaser said that he believed the parties misread the
extent of authority that Section 401 gives to the Commission. He
said they did not believe Congress intended to vest plenary authority
over such dams in state agencies without mentioning such intent in
the Act or its legislative history. Also, Mr, Glaser believed the
Conservation Parties make a number of inaccurate statements as to
why the use of the Klamath River for fish and the use of the River
for hydropower dam and reservoir are mutually exclusive.

Mr. Glaser said the the Commission's water quality standards were
clearly developed for running water, and the effect on fish of running
water and of reservoirs is different. He said it was inappropriate

to have one standard applied in the same way to both situations, He
urged the Commission to recognize this fact and adopt regulations

that would allow a proponent of a reservoir to demonstrate the project
will not harm fish,

Mr. Glaser concluded by asking the Commission to grant their petition.

Chairman Petersen asked how the temporary withdrawal of the FERC
application would affect the Commission's proceedings. Mr. Glaser
replied it should not have any impact as the City has stated that
the withdrawal of the FERC application is temporary and the City
intends to reapply for a license and to the Department for 401
Certification.

Chairman Petersen asked what the reason was for withdrawing the
application. Mr. Glaser replied it was decided it would be necessary
to do further studies both in the area of water quality (including
monitoring) and in the area of archeology.

Chairman Petersen asked for an explanation of how the Commission rules
would ban reservoirs. Mr. Glaser said they were contending that the
rules in effect ban reservoirs principally because there would be

no way a reservoir could be built to meet the standards for dissolved
oxygen and temperature.

Mary Holt, Sierra Club, testified they did not think there was any
guestion that Section 401 clearly gives the state the authority to
implement it's water quality standards with respect to hydropower
projects.

Chairman Petersen said it had been the Commission's decision that
the Department had been delegated the authority to grant 401
Certification. Any appeal of the granting or denying of that
Certification would come to the Commission for resolution. He said
the Commission was not presently of a mind to change that process.
Chairman Petersen also said the Department should not delegate that
responsibility to any other agency in the state. The issue was not
whether the Department had the authority, he continued, but what
should be considered in the process,

DOR391 -




Jack Smith, Northwest Environmental Defense Center, said it seemed

to him that the City of Klamath Falls was arguing that their project
would not affect the uses of the water. He said he could not agree

with this position.

Chairman Petersen was not sure the Director's Recommendation was
appropriate. The Commission had already denied the petition, he said,
so no further formal action was needed unless they were to reverse
themselves. In addition, the rulemaking process the Commission would
go through at its formal meeting the next day would deal with issues
of authority. Chairman Petersen also asked why it would be necessary
to reaffirm the water quality standards for the Klamath River.

Director Hansen said that during the last Commission meeting the
Department asked the Commission to reject the petitions both for
substantative reasons and because of the time constraints. He said
there would be no reason to reaffirm if, after hearing the
substantative reasons, the Commission stood on their previous
decigion,

Director Hansen said the Department was standing by the standards

as they are. He said there was no questions that the intent of the
Commission and the Department at the time of the adoption of the
standards was that they apply to reservoirs. And yet, upon review by
Counsel, there is some clarification that would help make that intent
clearer, he continued. The Department does not believe there is any
question about the intent or the desires of the Commission at the
time the rules were adopted.

Chairman Petersen said the Department had standards that are designed
to protect fish. The Department is claiming that if this project

is built, fish are going to die. The applicant is saying they do

not think that would happen and want an opportunity to show that fish
were not going to die if their project is built.

Glen Carter, of the Department's Water Quality Division explained

that at the time standards were developed for the Lower Klamath River
the Department was taking advantage of the natural and manmade
conditions in the area. The upper river above Keno was in bad
condition because of the natural decomposing organics. Once the river
got below John Boyle Dam and into the area of the proposed Salt Caves
Project, there was the advantage of a tremendous groundwater influx
that improved the quality of the water and kept it suitable for the
last of the native rainbow trout fishery. Mr, Carter said there were
not the beneficial uses identified then that there are now, such as
rafting. The area's beneficial uses were largely for recreational
fishery and wildlife. He said the standards were set to protect those
uses at that time.

Mr. Carter said the applicant believes they can build their project
without injuring the fish. However, the experience of the fishery
people with the three other reservoirs in the area has shown that

in those reservoirs the fish stocks have not reproduced in the fashion
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they do in the open river channel, and there is no reason to believe
they can do so if the Salt Caves Project was built. Chairman Petersen
asked if that was because of water quality. Mr. Carter said water
quality would be a significant factor, but it would also be a major
habitat change from a running stream to a reservoir-type habitat.

Mr. Carter said most of the fish were planted in those reservoirs,

and occasionally a big trout would be found, but high-quality fish
production has not been sustained in those reservoirs. The Department
has done extensive electroshocking for fish in the John Boyle
reservoir and have not turned up any trout.

Chairman Petersen said he was inclined in this matter to take no
action regarding changing denial of the Petition for Rulemaking and
Petition for Declaratory Ruling and proceed to rulemaking at the
Commission's regular meeting; and to have the applicant, when they

are ready, continue the 401 Certification process with the Department,
and depending on the results of that process, exercise whatever appeal
rights they want to bring before the Commission. He felt that any
clarification of the rules at this time would be in effect changing
goal posts on the applicant., He thought the applicant was entitled

to continue under the rules in effect when they first applied.
Commissioner Buist commented she was satisfied with the Director's
recommendation. Commissioner Bishop said she was uncomfortable taking
action at this time for the same reasons Chairman Petersen mentioned.

Director Hansen stressed the Department did not feel the suggested
changes they would have proposed had the Commission authorized
rulemaking would in any way have changed what the intent or purpose
of the existing rules are. Rather, they would have removed two items
that may have been litigated. The only changes would have been to
clarify existing rules.

The Commission took no action of this item.

There being no further business, the meeting was adjourned.

Respectfully submitted,

MW

Carol Splettstaszer
EQC Assistant
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Environmental Quality Commission
Mailing Address: BOX 1760, PORTLAND, OR 97207

VICTOR ATIVEH 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Hazardoug Waste Enforcement Guidelines

A work session with the Commission is scheduled for 2:00 p.m. on Thursday,
November 21, 1985 in Eugene to discuss the Department of Environmental
Cuality (DEQ) proposed Enforcement Guidelines and Procedures for the
Hazardous Waste Program.

The following materials are being forwarded to the Commission for review
prior to the work session:

1. Final Draft of Enforcement Guidelines and Procedures
2. Comments Received by DEQ from:

- EPA ~ Region 10

- Associated Oregon Industry

- American Electronics Association {Oregon Council)
- BStoel, Rives, Boley, Fraser and Wyse

3. DEQ Response to Comments
4, Reference Documents

- EPA letter to DEQ, dated October 17, 1985
~ National Criteria for a Quality Hazardous Waste Program -
excerpts pertaining to compliance and enforcement.

These documents are intended to serve as briefing materials to assist the
Commission in framing its discussion in the work session. We expect
representatives of commenters will attend the work session to respond to
any questions of the Commission.

In recent discussions, industry representatives have acknowledged that
their concerns with the enforcement guidelines may in fact be more
apparent, than real. Therefore, they do not intend to contest the
guidelines at this time, but rather will wait to see how the guidelines
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Hazardous Waste Enforcement Guidelines
Page 2

are actually put to use by the Department. Nonetheless, we are forwarding
their comments and our responge to the Commission with the hope that they
can assist in developing an accurate understanding and clarify any
misconceptions of the guidelines.

I look forward to a productive digcugsion on November 21,

AN

5

- e
=" Pred Hansen
Director

Attachments

Alan Goodman:b
229-5254
November 5, 1985 .
ZB5207




DEQ Response to Industry Comments

on Proposed Hazardous Waste Enforcement Guidelines

Comments Received

Written comments were received by DEQ from the following:

1. Associated Oregon Industry (AOIL)
2. American Electronics Association (AEA), Oregon Council
3. Stoel, Rives, Boley, Fraser & Wyse

Additicnally, AOI presented verbal testimony at the EQC's September 27,
1985 meeting.

Issues raised by these commenters involve legal, policy and technical
questions, For ease of discussion, our response is organized accordingly.

(Region 10 of EPA also submitted comments on the proposed guidelines. DEQ
has prepared a separate response to EPA's comments.)

Legal Issues

Comment: Commenters believe the enforcement guidelines meet the statutory
definition of a rule in ORS 183.310(8) and therefore should be
promulgated as a rule and in accordance with the Adminigtrative
Procedures Act.

Response; The Department believes the guidelines do not fall within the
scope of a rule. Pursuant to ORS 183.310(8){(a), a rule does
not ineclude ", , . internal management directives, regulations
or statements which do not substantially affect the interests
of the public." QOur view is that the enforcement guidelines
gualify for this exclusion. A recent letter (attached) from
the Department of Justice explains the basis for our
conclusion.

Policy Issues

Comment: Commenters have expressed concern that the proposed enforcement
guidelines signal a major departure from DEQ's current
"regulatory" program toward a formal "enforcement™ program.
Additionally, concern exists that DEQ will provide less
technical assistance to and become less cooperative with the
regulated community in i1ts handling of violations,

Response: The enforcement guidelines are not intended to reflect a major

shift in DEQ's enforcement posture for the hazardous waste
program, The Department is not planhing to depart from its
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existing enforcement philosophy. In faet, to reaffirm this, we
included the feollowing statement in Section 2 - General
Principles - of the guidelines:

"DEQ will endeavor, by conference, conciliation, and
persuasion, to solicit compliahce prior to and following
issuance of an enforcement action.®

Nonetheless, DEQ is concerned with commentersa' perceptions of
the guidelines. We believe there are two aspects of the
guidelines which apparently are viewed as indicating a change in
enforcement policy. These are: (1) DEQ's issuance of a civil
penalty, without prior written notice, in response to Class I
violations, and; (2) the ineclusion of a "penalty matrix™ to
assist in determining the component of a civil penalty
attributable to the "gravity and magnitude" of a violation.

It should be noted that issuance of civil penalties without
prior written notice currently occurs in limited circumstances.
These situations are limited by current rule 0AR 3U40-=-120-40 to
the unauthorized disposal of hazardous waste and situations
where the violation is intentional. The proposed enforcement
guidelines (in conjunction with the proposed amendment of
340=12=040) would expand this set of circumstances to include
additional hazardous waste violations which the Department
believes have a significant potential to cause public health
hazards or environmental damage. These violations, denoted
Class I, include:

- failure to ensure groundwater is protected;

- failure to ensure proper closure and post-closure
activities will be undertaken;

- failure to establish and maintain financial assurance
mechanisms; and

- Violations which create actual harm or a likelihood for
harm.

The Department believes that compliance with the c¢losure, post-
closure, financial assurance and groundwater protection
requirements is crucial to ensuring that handling of hazardous
waste does not result in environmental or public health

impacts. The focus of the hazardous waste management program
and in particular these high-priority requirements is to

prevent problems from occurring. The presence or absence of
actual harm in a noncompliance situation is something over which
a violator may have no contrel. Therefore, the potential for
harm becomes a significant consideration. The violations
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identified as Class I have the potential to result in
significant adverse impacts. If damage or contamination does
oceur, correction may not neceasarily be feasible, but if so,
may be extremely expensive, time-consuming and even entail
expenditure of public funds., For these reasons, DEQ believes
the Class I violations generally should he responded to with
a civil penalty.

We do want to point out that these key program requirements are
applicable only to a limited group of hazardous waste handlers,
i.e., treatment, storage, or disposal (T3D) facilities. Since
the number of existing TSD facilities is small, the number of
handlers who potentially could have Class I violations of the
closure, post-closure, financial assurance and groundwater
protection requirements is likewise small. In addition, the
vast majority of viclations now being detected would be
classified as Class II or III. As such, the routine enforcement
response would he a Notice of Violation, not a penalty.
Therefore, we do not believe there will be a significant
increase in the issuance of ¢ivil pehalties as a result of use
of the guidelines.

Additionally, existing TSD facilities have been on notice for
several years that these requirements would become applicable to
them. Since April 1984, these requirements have been part of
DEQ's rules. In some cases, these requirements have been
incorporated in permits issued in 1981, We believe there has
been adequate notice to the regulated community, and that
issuance of a penalty without further notice, for Class I
violations, is not unfair or inappropriate.

The commenters apparently are troubled also by the penalty
matrix. As indicated in the guidelines, the penalty matrix is
intended to assist the Director in evaluating the gravity and
magnitude of violation. The penalty matrix is nothing more than
a way to visualize the range in severity of a violation and in
the extent of deviation from the requirement., The penalty
matrix includes these aspects of a vioclation as the two axes of
the matrix and suggests a commensuraie penalty range,
Consideration of a violation's gravity and magnitude is provided
for in QAR 340-12-045, The penalty matrix is simply a guide

to help the Director consider what amount of civil penalty may
be appropriate due to the gravity and magnitude of a violation.
The enforcement guidelines also reaffirm the Director's ability
to consider other relevant factors, as identified in OAR
340-12-045, in determining the amount of a civil penalty.
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Finally, we note that the penalty matrix does not have the effect of law
and therefore would not serve as a basis to assess a penalty. The Director
will continue to rely upon the existing rules and statutes governing
penalty assessments.

Technical Issues

Several of the comments questioned specifie provisions of the enforcement
guidelines.

Comment: The guldelines state that they do not create any rights for any
party contesting a DEQ action. This statement conflicts with
the concept of an administrative rule and, therefore, should be
deleted.

Response: As indicated earlier in this response, DEQ does not believe the
enforcement guidelines constitute a rule. Accordingly, they
~ cannot be relied upon as law. The statement in question is both
correct and appropriate for inclusion as a reminder.

Comment: Violations of closure and post-closure plan requirements should
not be classified as Class I viclations, because such plans are
planning documents subject to revision before being actually
implemented.

Response: DEQ strongly disagrees with commenter's contention. The closure
requirements are critical preventative measures to ensure
sufficient funds will be available in the future to conduct a
proper facility closure. Failure to meet these requirements
now or at any time prior to the date of closure presents a
serious risk of facility abandonment or improper closure,
regardless of any apparent good intentions of the facility
owner/operator. DEQ believes that failure to ensure closure
or post-closure activities will be undertaken should be
classified as Class I vieclations.

We note that the rules provide for amending closure plans at

any time during the facility's operation prior to closure, to
account for changes in waste handling practices. However, the
adeguacy of closure plans and related financial assurance
instruments must be maintained at all times prior to closure, to
ensure the availability of sufficient funds.

Comment: The discussion of enforcement response for Class I violations is
unclear., Will a civil penalty be assessed whether or not the
viclation is resolved?

Response: DEQ generally intends to assess a civil penalty for Class I
violations. A "Notice of Intent to Assess Civil Penalty" would
also be issued as a companion action to establish a compliance
schedule leading to resolution of the violation. If compliance
is not achieved, an additional penalty could be assessed.
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Comment :

Response;:

Comment:

Response:

ZB5208

DEQ's illustrative example of M"adverse effect noncompliance has
on the statutory and regulatory purposes or procedures for
implementing the hazardous waste program" is inappropriate to
describe the "potential for harm,®

DEQ agrees that the questioned phrase does not clearly relate to
the potential for harm from a viclation. Accordingly, the
phrase and subsequent related discussion have been deleted,

The criteria to be used in implementing the penalty matrix
include terms such as M"significant," "substantial," "relatively
low," etc., which are undefined. These terms should be fully
defined.,

The penalty matrix is intended to assist the Director in
evaluating the "potential for harm" and "extent of deviation
from a requirement® posed by a violation. The degree to which
each of these two aspects of a violation occurs can vary over a
wide range, depending upon the actual circumstances of a
violation. Therefore, we believe the evaluation is benefited
by classifying both the potential for harm and the extent of
deviation as either major, mcderate or minor.

In the final draft of the enforcement guldelines, we have
attempted to more clearly distinguish between major, moderate
and minor. We have deleted using the terms "substantial,"
"significant™ and relatively low" as synonymous for major,
moderate and minor potential for harm, We have also revised the
definitions of major, moderate and minor extent of deviation
from the requirement.

However, it should be noted that our purpose in using the terms
"major," "moderate" and "minor" is to be able to visualize a
range in a relative and general manner, We purposefully avoided
attaching absolute or precise meanings to these terms beyond
their common dictionary meanings. Such precision is not
necessary when one considers our objective =~ to characterize

in a general sense the gravity and magnitude of any violation.




DAVE FROHNMAYER

ATTORNEY GENERAL

WILLIAM F, GARY
DEPUTY ATTORNEY GENERAL

DEPARTMENT OF JUSTICE

PORTLAND OFFICE
800 Pacific Building
520 5.W. Yamhill
Portland, Oregon 97204

Telephone: (503} 229-5725

November 8, 1985

Mike Downs, Administrator

Bazardous and Solid Waste Division
Department of Environmental Quality
522 S.W. Fifth Avenue

Portland, OR 97204

Re: Hazardous Waste Enforcement Guidelines
Dear Mr. Downsg:

You have asked me to advise you whether the Proposed
Enforcement Guidelines and Procedures for the Hazardous Waste
Program, a document currently under consideration by the
Department of Environmental Quality (DEQ), must be adopted as an
administrative rule.

Background

DEQ has broad statutory authority to enforce the state's
hazardous waste laws. ORS 459.650-.690, 459.,992-,995,
468.130-.140. The statutory enforcement tools include compliance
orders, emergency shutdown orders, court injunctive proceedings,
criminal prosecutions, and ¢ivil penalties.

The use of some of the statutory tools, particular civil
penalties, has been delineated further in the agency's admin-
igtrative rules. For example, OAR 340-12-068 includes a hazard-
ous waste management schedule of civil penalties. O©OAR 340-12-045
identifies factors, such as the "gravity and magnitude of the
violation, " which the Directox may consider in establishing the
amount of a civil penalty.

I am advised that the DEQ has formulated its proposed enforce-
ment guidelines for two primary purposes. First, as part of
the DEQ's application to the Environmental Protection Agency for
authorization of the state's hazardous waste program, DEQ must
provide a comprehensive description of the state's enforcement
program. Second, the guidelines are intended to help improve the
consistency, appropriateness, and timeliness of the agency's
enforcement activities. The proposed guidelines contain several
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sections, including a statement of the agency's enforcement prin-
ciples or objectives, a categorization of violations, iden-
tification of appropriate enforcement actions for the various
violation categories, establishment of time frames for enforcement
actions, and a description of the considerations involved in
determining the amount of a civil penalty.

Analysis

The Administrative Procedures Act defines "rule" as "any
agency directive, standard, regulation or statement of general
applicability that implements, interprets or prescribes law or
policy, or describes the procedure or practice requirements of
any agency." ORS 183.310(8). Exceptions from the term "rule”
include "internal management directives, regulations or state-
ments which do not substantially affect the interests of the
public" (ORS 183.310(8){(a)) and "[a]ctiens by agencies directed
to other agencies . . . which do not substantially affect the
interests of the public" (ORS 183.310(8)(b)). As is evident from
this language, the definition of rule is broad, and the excep-
tions are narrow.

Case law applying the statutory language provides some prac-
tical guidance on the question of when a document should be
adopted through rulemaking. The cases suggest that the question
at hand depends more upon the desired use of the document than
its abstract terms.  On the one hand, it is clear that if an
agency intends a policy or procedure to be legally binding on
members of the general public, the policy or procedure should be
adopted as a rule. 8ee, e.9., Fitzgerald v, Board of Optometry,
. 0Or Aapp _ (filed Sept. 25, 1985). 1If, on the other hand,
the policy or procedure is directed to the agency staff rather
than the general public and is not self-executing, i.e., some
additional step must be taken before public or private interests
are affected, the policy or procedure need not be adopted as a
rule. Rogue Flyfishers v. Water Policy Review Board, 62 Or App
412 (1983}.

Thus, the ultimate question is what use DEQ intends to make
of the proposed guidelines in its enforcement program. If DEQ
intends to cite and rely upon the guidelines in enforcement pro-
ceedings, they should be adopted as administrative rules. If, by
contrast, DEQ is prepared to defend its enforcement actions based
upon existing statutes and rules and desires to use the guide-
lines only as internal directives in the application of those
statutes and rules, there is no legal reason the guidelines must
be adopted as rules.
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One related consideration should be noted. It may well be
advisable for DEQ to review current administrative rules in light
of its enforcement objectives, The Oregon courts have stressed the
need for adequate rulemaking prior to the exercise of delegated
authority. Springfield Education Ass'n v. School Dist. No. 19,
290 Or 217 {(1980); Megdahl v. Board of Dental Examiners, 288 Or
293 (1980). Furthermore, recent court holdings from other con-
texts may be extended to require that the agency's rules include
criteria for exercise of enforcement discretion. See, e.g.,
State v. Freeland, 295 Or 367 (1983). DEQ's current administra-
tive rules would appear to provide a better legal framework than
many agencies have, but the ongoing discussions related to the
enforcement guidelines may provide ideas for improvement.

Conclusion

Enforcement guidelines should be adopted as administrative
rules if they are to be legally binding on members of the general
public., 1If, however, the purpose of the guidelines is simply to
describe enforcement activities and provide direction to agency
staff in such activities, they need not be adopted as administra-
tive rules.

Sincerely,

W g

ichael B. Huston
ssistant Attorney General
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SECTION 1

INTRODUCTION

Purpose and Scope

The Enforcement Guidelines and Procedures (hereafter "enforcement

guidelines™) presents a framework for enforcement of the Oregon Department
of Environmental Quality's (DEQ) Hazafdous Waste Program. This document
sets forth DEQ's approach to responding to documented instances of
noncompliance. Requirements pertaining to hazardous waste handlers are
contained in: (1) Oregon Revised Statutes {ORS) 459.410 to 459.450 and
459,460 to 459.690; (2) Oregon Administrative Rules (0OAR), Chapter 340,
Divisions 100-106; (3) permits (licenses) issued pursuant to applicable OAR

and ORS; and, (4) orders of the Department and Commission.

The goal of enforcement is to obtaln correction of environmental or public
health impacts resulting from noncompliance and expeditious resclution of

hazardous waste program violations.

The purpose of this document is to provide guidelines to Department staff
to ensure effective state enforcement of hazardous waste requirements. The
enforcement guidelines identify the state's enforcement authorities and
contain procedures for determining categories of violations and associated

timely and appropriate enforcement responses.

Priorities are established to ensure that those vioclations which cause or
have the potential to cause serious envirconmental harm or public health

hazards are addressed by the Department with higher priority than
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violations of an administrative nature. Timelines are also established for
initial and subsequent escalated enforcement responses to provide for

resolution of noncompliance in the shortest practicable time period.

When administrative civil penalties are assessed by the DEQ Director, the
guidelines in this document may be consulted in conjunction with OAR

340~12-045 to ensure that: (1) penalties are assessed fairly and consistently;
(2) penalties are appropriate to the gravity of the violation; and (3) economic

incentives for noncompliance are reduced as much as possible,

The enforcement guidelines are intended for use only by Department

personnel involved with administering DEQ's Hazardous Waste Program. The

guidelines are based upon existing authorities granted by and procedures

and considerations contained in Oregon Revised Statutes and Oregon
Administrative Rules, This document is not intended to limit in any way
the state's enforcement authorities or practices. The Department may
initiate any action or seek any relief, as provided for in Oregon statutes

and rules, that is deemed appropriate or necessary.

These guidelines are not intended and should not be relied upon to create
rights, substantive or procedural, which are enforceable by any party

contesting or appealing a Department action.

The enforcement guidelines will be used by the Department beginning
January 1, 1986. In general, enforcement actions initiated by DEQ af'ter
January 1, 1986, in response to hazardous waste violations detected after
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this date, are intended to be guided by this document. Except as noted
below, viclations which are detected prior to January 1, 1986, and for
which an enforcement action is taken after Janwary 1, 1986, may, but are

not necessarily required to, be addressed by these guidelines.

The provisions of thisz document pertaining to escalation of enforcement
responses {Part B of Section 4) apply to all enforcement actions taken

after January 31, 1986, regardless of when the violation was detected.

SECTION 2

GENERAL PRINCIPLES

Enforcement of the Department's hazardous waste program will be guided by

the following general principles:

1. The objective of enforcement is to attain and maintain compliance

with hazardous waste statutes and rules administered by DEQ.

2. Responsibility for compliance rests with those persons conducting
activities covered by these statutes and rules and with permits

and orders issued pursuant thereto.

3. DEQ enforcement actions will be appropriate to the gravity of the

vieclation, pursued to rescolution in a timely manner, and applied

consistently statewide.
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b, Enforcement actions will be escalated fto an appropriate level

when violators fail to comply with established compliance

schedules.

5. DEQ will endeavor, by conference, conciliation and persuasion, to
Solicit compliance prior to and following issuance of enforcement

action.

6. All enforcement actions will clearly identify each and every

documented violation, establish compliance schedules if

appropriate and require the violator's certification that

compliance is achieved.
Te Compliance schedules established will be for the shortest
practicable time and may include interim mitigating measures to

minimize adverse effects of noncompliance,

8. Resolution of violations shall be documented through an

appropriate means.

SECTION 3

VIOLATION CATEGORIES

Each documented violation of a statutory requirement, rule, or condition of
an order or permit will be categorized according to the seriousness of the

violation and other relevant factors identified in this section. Each
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instance of noncompliance is considered a separate vioclation and should be
classified separately. Using the guidelines in Section 4, a single
enforcement response, which addresses all of the viclations, should be

selected.

Violations will be classified into one of three categories as described

more fully below:

Class T Violation - A violation which:

- creates a likelihood for harm or for significant environmental

damage, or has caused actual harm or environmental damage;

= involves the unauthorized disposal of hazardous waste;

= results in the failure to assure that groundwater will be

protected or that proper closure and post-closure activities

will be undertaken; or

- dinvolves the failure to establish and maintain financial

assurance mechanisms

Class II Violation - A violation which:

- results in a release or creates a threat of release of

hazardous waste to the envirconment but does not create a

likelihood for harm or environmental damage; or,
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- involves the failure to ensure hazardous wastezs are destined
for and delivered to a permitted, interim status or designated

facility.

Clags IIT Violationh -~ Any other violation of hazardous waste rules,

permits or orders.

Examples of Class I, II, and IITY violations, using this classification

scheme, are included in Appendix II.

While there are some hazardous waste requirements whose violation would, in

almost all situations regardless of the circumstances, clearly meet the
Class I criteria, cases way arise in which a particular violation's
"likelihood for harm" is superficially unclear. Therefore, potential

Class I violations should be evaluated in consideration with other relevant

factors in order to determine the likelihood for harm, These additional factors

may include, but are not limited to, the following:

= the type and duration of the violation;

- the degree of deviation from the reguirement;

- precautions, actions or measures taken by the violator which would

nitigate potential adverse impacts of the handler's operation;

~ the hazard characteristiecs and quantity of the hazardous waste; and

- specific characteristies of the site where the violation cccurred;
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SECTION 4

TIMELY AND APPRCPRIATE ENFORCEMENT RESPONSE

This section identifies the options for appropriate enforcement actions in
response to violations. A more detailed discussion of these actions is

contained in Section 5.

Timeframes for DEQ enforcement actions are also included. The timeframes
described herein are considered the maximum allowable -- enforcement
actions should proceed more quickly if possible. Where timeframes bhegin
with the date of violation discovery, this shall be interpreted as the date
that the Department inspector determines through review of the inspection
report and/or data (e.g., laboratory reports) that a violation has

occcurred.

In general, initial DEQ enforcement actions for Class II and III violations
will be at the lowest appropriate level and subsequently escalated if
violators fail to achieve compliance or meet established compliance
schedules. There are exceptions, however, as noted below.

-

A. INITIAL ENFORCEMENT RESPONSES

CLASS 1 VIOLATIONS

Appropriate Enforcement Response: The Department generally intends to

assesgs civil penalties for Class I violations through issuance of a Civil
Penalty Assegsment.
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DEQ will also establish compliance schedules to return violators to
full compliance, through issuance of either a Notice of Intent to

Assess Civil Penalty (hereinafter "Notice of Intent") or an Order. If

correction of the Class I violations will reguire an extended period
of time and substantial effort (e.g., development of Part B

application, installation of surface impoundment liner, etc.), DEQ may

issue an Order in lieu of the Notice of Intent.

If Department staff have reason to believe that either of these DEQ
administrative actions will be ineffective in obtaining the violator's

full'compliance, direct court action may be recommended.

Timeliness of Enforcement Response: The times indicated below
pertain to the state's enforcement response options. They

include the writing, processing and issuance of the enforcement

action.
Enforcement Action Time

a. Civil Penalty Assessnent 45 days after violation
discovery.

b. Notice of Intent 45 days after vioclation
discovery.

¢. DEQ order 45 days after violation
discovery.



d. Referral to Department of 45 days after violation

Justice for court action discovery.

CLASS IT VIOLATIONS

Appropriate Enforcement Response: In general, the initial DEQ

enforcement response to Class II viclations will be a Notice of

Violation (MOV) issued by the Regional Manager.

Alternately, a Notice of Intent should be issued if: (1) correction
of the violations will take longer than 90 days; (2) the violator has
a large number of Class II violations; or (3) the Department has

reason to believe the NOV will be ineffective,

In cases where correction of Class II violations will require an
extended period of time and substantial effort, issuance of an Order

may be recommended,

Timeliness of Enforcement Response: The times indicated below

include the writing, processing and issuance of the respective

enforcement responses.

Enforcement Action Time
a., HNotice of Violation 30 days after violation
discovery.
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b. Notice of Intent 60 days after violation

discovery.

¢. DEQ order 90 days after violation

discovery

CLASS ITT VIOLATIQNS

Appropriate FEnforcement Response: A violator with only Class III

viclations will normally be issued a Notice of Violation as the

initial enf'orcement response.

If there are a large number of Class III vioclations or if the
violations will require more than 90 days to correct, a Notice of

Intent should be issued initially.

Issuance of an Order or Civil Penalty Assessment as an injitial

enforcement response generally will not occur unless there are

significant aggravating circumstances.

Timeliness of Enforcement Response:

Enforcement Action Time
a, Notice of Violation 30 days after violation
discovery.
b. Notice of Intent 60 days after violation
discovery.
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B, ESCALATION OF ENFORCEMENT RESPONSES

While the Department expects the majority of violations to be resolved

with an initial enforcement response, DEQ will closely monitor

compliance schedule dates and expeditiously take subsequent actions if

such dates are not met or if full compliance is not achieved.

ZB4956.2

Appropriate Enforcement Response: Subseguent enforcement actions

taken in response to a violator's fajlure to comply with an

initial enforcement action normally will be escalated as

indicated below:

Initial Enforcement Response

=

Ce

Notice of Vieolation

Notice of Intent

Assessment of Civil Penalty

DEQ order

Subseguent Enforcement Response

Notice of Intent,

Assessment of Civil Penalty.

Additional Assessment of Civil

Penalty or Department order.

Assessment of Civil Penalty or
referral to Department of Justice

for court action.

However, these guidelines should not be interpreted to preclude

DEQ from taking a subsequent enforcement action which may be more

than one level higher than the intitial action. For example, if

13-



a Notice of Vicolation is issued as the initial response to
Class II violations, and compliance is not achieved with 90 days,
DEQ may assess a civil penalty without first issuing a Notice of

Intent.

Timeliness of Enforcement Response: Subsequent enforcement

actions taken in response to a violator's failure to comply with
the initial enforcement action will proceed according to the

fellowing timeframes.,

Enforcement Action Time
a., Notice of Intent 30 days
b. Assessment of Civil Penalty 45 days
c¢. DEQ order 60 days
d. Referral to bepartment of Justice for 90 days

Court Action

1Begins on the first day after a compliance schedule date is not nmet.
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Ce CHRONIC OR REPEATED VIQLATIONS

If the Department finds that a person is a chronic violator of

hazardous waste program requirements, or repeatedly violates the same
requirements, this is an indication that the past enforcement actions
were not successful in deterring the violator. In such cases, it may
be appropriate for DEQ to escalate the initial enforcement actions for
the newly documented violations above the level normally indicated for

an initial response.

For example, if a violator has repeated Class III viclations, DEQ may
igsue a Notice of Intent or a Civil Penalty Assessment for the new

violations, rather than begin with a Notice of Viclation.

D, COMBTNATIONS OF CLASS T, IT AND 17T VIOLATIONS

When a violator has vioclations of more than one classification, it is
desireable to issue one consolidated enforcement response which covers

all of the viclations,

For example, if a person has several Class I and Class II violations,
a single Notice of Intent should be issued, citing all of the Class I
and Class II vioclations. (The Civil Penalty Assessment, which is the
appropriate enforcement response for Class I violations, would only

¢cite and cover the Class I viclations.)
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Although dual enforcement actions should be minimized, they may be

appropriate in some cases. For example, a person with both Class IT

and Class III violations could receive a penalty assessment for the

Class II violations and a separate NOV or Notice of Intent for the

Class III violations, This might occur when the circumstances
surrounding the Class II violations justified a penalty, but the

Class III violations did not.

SECTION 5

TYPES AND DESCRIPTIONS OF ENFORCEMENT RESPONSES

Notice of Violation is a written notice that identifies the violations and

specifies a date when the violator must return to full compliance. Interim

compliance dates may be included if appropriate.

Notices of Violation are used when there are Class II or III viclations
which can be corrected within 60 days of the notice. A Notice of Violation
should not be considered a prerequisite to issuance of a Notice of Intent
or a civil penality if it is thought that either of those actions will

eventually be needed to obtain compliance by the violator.

Notices of Vielation are issued by the Regional Managers. The notice shall
require a written response from the violator noting how and when the
violations were corrected. The Department may conduct a followup

ingpection to verify compliance.

Notice of Intent to Assess Civil Penalty is a written document which warns

a violator that ecivil penalties'may be assessed for violations cited
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therein without further notice from the Department, The Notice of Intent
cites the particular violations and describes the factual findings upon

which the violations are based.

The letter aeéompanying the Notice of Intent shall either specify a
schedule, if appropriate, for the violator to return to compliance or
require the violator to submit a compliance schedule by a specified date
for Department approval. A compliance schedule should contain interim
requirements and dates for their achievement if final compliance will
exceed 120 days. A compliance schedule should require that progress
reports be submitted to the Department within 14 days following each

scheduled date.

Notices of Intent are issued for all Class I violations and for Class II or

Class III violations which require more than 60 days after the notice to

correct. Notices of Intent are issued by the Administrator of the Regional

Operations Division, based upon a referral to the Enforcement Section. The
Hazardous Waste Section Manager and the appropriate Regional Manager shall

be consulted for concurrence prior to issuance of Notices of Intent.

Failure to comply with the compliance schedule in a Notice of Intent should
result in an escalated action such as c¢ivil penalty, Department order or

referral to Department of Justice for court action.

Civil Penalty Assessment means the administrative levying of a monetary
penalty by the Director of the Department. A hazardous waste management
schedule of civil penalties is contained in OAR 340-12-068 and varies from
not less than $100 to not more than $10,000 for each violation. Each day
the violation continues may constitute a separate offense.
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In determining the amount of a civil penalty, the Director may consider the
criteria in OAR 340-12-045. (Section 7 of these guidelines restates OAR

340-12-045 and provides guidance for determining the amount of a penalty.)

Pursuant to ORS 468.125, the Department is not required to provide advance
notice prior to assessing a civil penalty for a violation of hazardous

waste program requirements (ORS 459.410 to 459.450 and 459.460 to 459.690).

As indicated in Section 4 of these guidelines, civil penalties normally
will be assessed against persons with Class I violations and may be
assessed against persons who fail to comply with a Notice of Intent or

Department order.

Assessments of civil penalty grant the violator the right to request a
contested case hearing before the Environmental Quality Commission or its
hearings officer. Under certain circumstances, the civil penalty may be
mitigated in whole or in part by the Commission. Contested case decisions

may be appealed to the Commission and are subject to judicial review.
Pallure to comply following an assessment of civil penalty should result in
the ascessment of an additional penalty, Department order, site operation

shutdown order or referral to Department of Justice for court action.

Department Order means an order issued by the Department pursuant to ORS

459.660. Whenever the Department believes a violation has occurred, it may
investigate and issue an order requiring changes or compliance without
notice or hearing. The Order takes effect 20 days after the date of its
issuwance, unless a hearing is requested before the 20-day period has
expired.
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If the Order is appealed, a contested case hearing is held by the
Environmental Quality Commission or its hearing officer and 1s subject to
judicial review. Failure to comply with the Order is enforceable through

the assessment of civil penalties or criminal action.

Department orders may be used to respond to persons with Class I violations
which require an extended period of time and substantial effort to correct
or persons who do not adequately respond fo initial enforcement actions.
Compliance schedules may be included in Orders if appropriate. (See
discussion of Notice of Intent in this section for guidance on compliance
schedules,) In general, the Department's desire in issuing an Order is to
obtain the respondent's consent to the terms of the Order. Therefore, if
it appears likely that an order would be contested, use of a Notice of

Intent to establish compliance reguirements may be preferred.

Department orders shall be prepared by the Enforcement Section of Regional
Operations based upon an enforcement referrai from the Regional Manager.
Department orders will require thé concurrence of the Manager of the
Hazardous Waste Section and the Admipnistrator of the Hazardous and Solid

Waste Division before being issued by the Director.

Commission Order means an order issued by the Envirdnmental Quality
Commission pursuant to ORS 459.650. Upon receipt of a complaint made to it
by any person, the Department shall make an investigation to determine if
the operation of any generator, fransporter or hazardous waste management
facility is unsafe or is in violation of a statute or regulation.

Following the investigation, if the Department is satisfied that sufficient
grounds exist to justify a hearing, it shall give 10 days' written notice
of the time and place of the hearing. Within 30 days of the hearing, the
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Commission shall make a specific order as it considers necessary. Any

Order is subject to judicial review. Failure to follow the order, once

final, may subject the violator to a Notice of Intent, assessment of a
civil penalty, site operation shutdown order, injunctive relief or criminal

action.

Commission orders are issued by the EQC or its hearing officer following a
hearing. The results of the inspector's investigation will be reviewed by
the Administrator of the Hazardous and Sclid Waste Division, the Director
and the Attorney General's Office before a hearing is scheduled for

Commission action. The Department will not ordinarily use this authority

unless initiated by a complaint, since ultimate enforoement‘of the Order
would revert to an asséssment of a civil penalty, site operation shutdown

order, injunctive relief or criminal action.

Site Operation Shutdown Order means an order issued by the Department

pursuant to ORS 459.680 without prior notice or hearings. The Department

must establish reasonable cause that a clear and immediate danger to public

health, welfare, safety or the enviromment exists from the continued

operation of the activity or site., The Order shall be served on the site
superintendent. Within 24 hours, the Department must appear in circuit

court to petition for the equitable relief required to protect public

health, welfare, safety or the environment.

Injunctive Relief means actions or proceedings pursuant to ORS #59.690 for
equitable remedies to enforce compliance or restrain further violations

whenever it appears to the Department that any person is engaged or about
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to engage in any acts or practices that cause or threaten to cause a
substantial violation or threat to public health, safety, welfare or the

environment, No prior administrative hearing is required.

Criminal Action means proceedings under ORS 459.992(4), Criminal actions
are handled by the local District Attorney for the county in which the
violations occur, Referrals to the local District Attorney by inspectors
shall not occur without the approval of the Director of the Depariment.
The Administrators of the Hazardous and Solid Waste Division and Regional
Operations Division shall confer with the Director on the merits of
proceeding with criminal action in lieu of the other administrative
remedies described in this policy. The Attorney General's Office may also
be consulted. The Department may also consider referral of potential

criminal actions to EPA for investigation.

The following types of cases or situvations may warrant criminal action:

(1) a hazardous waste handler violates the terms of a Notice of Intent,

Commission order or Department order and does not respond to the assessment

of a civil penalty; (2) a hazardous waste handler is a frequent and
recalecitrant violator; (3) long;term specific conduct by a violator is to
be compelled; (4) deterrence of others situated similarly to the violator
is a main goal; and (5) intentional disposal of hazardous waste at an

unauthorized disposal site.

QOccasionally, local agencies (i.e., city police or fire, county sheriff)
may be involved in investigating hazardous waste violations along with the
state. Local government has the right and opportunity to seek a criminal

action with or without DEQ concurrence and/or knowledge.
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SECTION 6

PRIORITIES

All violations documented will be addressed with an appropriate enforcement

response. In general, the Department's priority targets will be, first,

Class I Violations, then Class II Viclations, and then Class III

Yiolations.

Within each category of violations, enforcement priorities may need to be

set. In doing so, Department staff should consider the following factors:

The magnitude and imminence of the actual or potential public health

[o]

or environmental threat.

0 The duration of the handlers noncompliance -- if two similar
noncompliance scenarios exist, the one which has existed longer

should generally be addressed first.

0 Length of time needed to achieve compliance -- violators requiring
long-term remedies should be addressed first, except for imminent

threat situations.

o Strength of case ~- when all other consideraticns are equal, the

stronger case should receive higher priority.

o Expression of uncooperativeness or willingness by violator to

correct viclations.
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o Potential for the enforcement action to set an important precedent,

SECTION 7

ASSESSMENT OF ADMINISTRATIVE CIVIL PENALTIES

As indicated in previcus sections of these enforcement guidelines,

assessment of c¢ivil penalties by the DEQ Director is one enforcement tool
available to DEQ. A civil penalty may be an appropriate enforcement
response depending upon the nature of a viclation and its surrounding

circumstances.

This section focuses on considerations which may be relevant when

determining the proper amount of a civil penalty once a decision has been

made that a civil penalty is the appropriate enforcement remedy to pursue.

Relationship to Statutory and Regulatorv Provisions

These guidelines do not substitute for consideration of existing provisions

in Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR)

pertaining to assessment of civil penalties. This document does not

establish any new authorities or require any acticon be taken which

conflicts with provisions of existing state law. The guidelines are

intended solely to help staff understand the applicable ORS and OAR

provisions.
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ORS 459,995 establishes the liability of hazardous waste viclators for

ecivil penalties. In particular, ORS 459.995(2) states that:

"(2) In addition to any other penalty provided by law, any person who

violates ORS 459.410 to 459.450 and 459.460 to #459.690, a license
condition or any commission rule or order pertaining to the
generation, treatment, storage, disposal or transportation by air
or water of hazardous waste, as defined by ORS 459.410, shall
ineur a eivil penalty not to exceed $10,000 for each day of the

violation.™

Additionally, ORS 459.995(3) states that:

"(3) The civil penalty authorized by subsections (1) and (2) of this

section shall be established, imposed, collected and appealed in
the same manner as civil penalties are established, imposed and
collected under ORS 448.305, 454.010 to 454.040, 454.205 to
h54.255, 454.405 454,425, 454,505 to 454,535, 454.605 to 45H.TUS

and ORS chapter 468."

Due to the references in ORS 459.995(3), Chapter U459 does not stand alene.

The principal reference for conaideration is ORS Chapter 468 which, in

part, authorizes establishment of civil penalty schedules, and specifies

considerations for imposing penalties {see ORS 468.130, 468.135, and

L68.140).

These statutory provisions have been codified by the Commission

and comprise Division 12 of OAR Chapter 340. OAR 340-12-068 includes a

hazardous waste management schedule of civil penalties. OAR 340-12-045

identifies factors which the Director may consider in establishing the

amount of a civil penalty.
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Summary of Penalty Determination

When a penalty is to be assessed by the Director, penalty determination can
be thought of as proceeding along a component approach. First, a "gravity-

based" penalty component is determined. Next, the economic benefit of

noncompliance may be calculated if it is expected to be significant.
Finally, other relevant factors of OAR 340-12=045, if any, may be

considered, where such informaticn is available, to adjust the penalty.

The gravity-based component of a penalty considers "The gravity and
magnitude of the violation" factor of QAR 380-12-045. This factor can be

displayed as a matrix (discussed later).

Where a violator has derived significant savings by its failure to comply
with hazardous waste requirements, the Director may calculate the amount of
economic benefit from noncompliance gained by the violator and add this
amount to the gravity-based penalty. Consideration of the economic benefit
of noncompliance is provided for in OAR 340-12-045(1)(j), i.e., Many other

relevant factor.

The Director may adjust the gravity-based penalty upwards or downwards to
reflect consideration of other factors as provided for in OAR 340-12-045,

if sufficient information is available. These factors include:

{a) Whether the respondent has committed any prior violation,
regardless of whether or not any administrative, civil, or

criminal proceeding was commenced therefore;
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(b) The history of the respondent in taking all feasible steps or

procedures necessary or appropriate to correct any violation;

(c) The economic and financial conditions of the respondent;

(d) Whether the violation was repeated or continuocus;

(e} Whether a cause of the violation was an unavoidable accident, or

negligence, or an intentional act of the respondent;

(f) The opportunity and degree of difficulty to correct the

viclation;

{(g) The respondent's cooperativeness and efforts to correct the

violation for which the penélty is to be assessed;

(h) The cost to the Department of investigation and correction of the
cited violation prior to the time the Department receives
respondent's answer to the written notice of assessment of civil

penalty; or

(i) Any other relevant factor.

A penalty may be calculated for each separate and independent violation

documented by the Department. In no case can the total penalty for any

single violation exceed the statutory maximum of $10,000 per day.

ZBM956 -2 -26"



Determination of the Gravity-Based Penalty

In determining the gravity-based component of a ¢ivil penalty, the

following aspects of a violation are considered:

o Potential for harm; and

0 Extent of deviation from a statutory or regulatory requirement.

Potential for Harm

The Department'!s requirements for hazardous waste handlers were promulgated
in order to prevent harm to human health and the environment. Thus,

noncompliance could create actual harm or a potential for harm.

The potential for harm in a particular situation can be classified as

major, moderate, or minor. The degree of potential harm represented by

each category is defined as:

e} MAJOR - Violation poses a major adverse effect on public

health or the environment.

0 MODERATE - The violation poses a moderate adverse effect on

public health or the environment.

o] MINOR - The viclation poses a minor adverse effect on public

health or the environment.
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Extent of Deviation from Requirement

The "extent of deviation" from the Department's statutes or regulatory
requirements (i.e., magnitude of viclation)} is an important factor in
determining the amount of a civil penalty. Violaters may be substantially
in compliance with the provisions of the requirement or they may have
totally disregarded the requirement (or a point in between). As with
potential for harm, extent of deviation may be either major, moderate, or
minor., In determining the extent of deviation, the following definitions

ghould be used:

o MAJOR -~ the violator deviates significantly from the requirements

of the regulation or statute to such an extent that almost none

of the requirements are met.

o] MODERATE - the violator deviates from the requirements of the

regulation or statute, but some of the reguirements are

implemented as intended.

s} MINOR - the violator deviates somewhat from the regulatory or

statutory requirements‘but most of the requirements are met.

Gravity-Based Penalty Matrix

Consideration of a violation's "“gravity and maghitude" may be facilitated
by referring to a matrix whose two axes are; 1) the potential for harm, and
2) the extent of deviation from a requirement. The matrix has nine cells,

each containing a penalty range. The specific cell is chosen after
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determining which category (major, moderate or minor) is appropriate for
the potential for harm factor, and which category is appropriate for the

extent of deviation factor. The complete matrix is illustrated below:

Extent of Deviation from Requirement

MAJOR MODERATE MINOR
MAJOR $10,000 ; $ 7,999 $ 5,999
to | to to
8,000 6,000 4,400
Potential
for MODERATE $ 4,399 $ 3,199 $1,999
Harm to to _ to
3,200 2,000 1,200
MINOR 1,199 599 199
to to to
600 200 100

The highest cell (major potential for harm/major extent of deviation) is

limited by the maximum statutory penalty allowance of $10,000 per day of

violation.
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Assessineg Multiple Penalties

In certain situations, a particular violator may have violated several DEQ
hazardous waste rules., A separate penalty may be calculated for each
violation that results from an independent act (or failure to act) by the
violator and is substantially distinguishable from any other violation for
which a penalty is to be assessed. A4 given viclation ig independent of,
and substantially distinguishable from, any other violation when it
requires an element of proof not needed by the others, In many cases,
violations of different rules constitute independent and substantially

distinguishable violations.

For example, failure to implement a groundwater monitoring program and
failure to have a written closure plan are violations which result from
different sets of circumstances and which pose separate risks, In the case
of a firm which has violated both of these rules, a separate count would be
charged for each violation., For penalty purposes, each of the violations

would be evaluated separately and the amounts totalled.

It is also possible that different violations of the same rule could
constitute independent and substantially distinguishable violations. For
example, there are two separate violations in the case of a firm which has
open containers of hazardous waste in its storage area and which also
ruptured different hazardous waste containers while moving them on site.
The violations result from two sets of circumstances {(improper storage and
improper handling) and pose separate and distinct risks. In this
situation, two violations with two separate penalties would be appropriate.
For penalty purposes, each of the violations would be assessed separately
and the amounts totalled.
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Multiple penalties also may be assessed where a perscn has violated the
same requirement in substantially different locations. An example of this

type of violation is failure to clean up hazardous waste discharged during

transportation. A transporter who did not clean up waste discharged in two
separate locations during the same trip should be charged with two
violations. In these situations, the separate locations present separate
and distinet risks to public health and the environment., Thus, separate

penalty assessments are justified.

In general, multiple penalties would not be appropriate where the
violations are not independent or substantially distinguishable. Where a
violation derives from or merely restates another violation, a separate

penalty is not warranted. For example, if an owner/operator of a storage

facility failed to specify in the waste analysis plan the parameters for
which each hazardous waste will be analyzed and failed to specify the
frequency with which the initial analysis of the waste will be repeated,
the owner/operator has vioclated the requirement that they develop an
adequate waste analysis plan. The vieclations result from the same factual
event (failure to develop an adequate plan), and pose cne risk (storing
waste improperly due to inadequate analysis). In this situation, both
requirements violated would be cited in the complaint, but one penalty,
rather than two, would be assessed. The fact that two reguirements were
violated may be taken into account in choosing higher "potential for harm"

and "extent of deviation" categories on the penalty matrix.
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Asgessing Multi-Day Violations

The Director has authority to assess civil penalties of up to $10,000 per

violation per day, with the potential of assessing each day of
noncompliance as a separate violation. Multi-day penalties would generally
be calculated in the case of continuing flagrant viclations. However, per

day assessment may be appropriate in other cases,

In the case of continuing violations, the Director has the authority to
calculate penalties based on the number of days of documented vioclation
since the effective date of the requirement and up to the date of coming

into compliance. The gravity-based penalty derived from the penalty matrix

may be multiplied by the number of days of documented violation, when a

decigion has been made to assess for multi-day violations,

Economic Benefit from Noncompliance

The Director may consider the economic benefit of noncompliance to a
violator when assessing penalties. An "economic benefit component" may be
calculated and added to the gravity-based component of a penalty when a

violator acquires a gignificant economic benefit from violating state

hazardous waste program requirements. (The total penalty cannot exceed

$10,000 per violation per day.)

The feollowing regulatory areas are candidates for an econcmic benefit

analysis:

0 Groundwater monitoring
© Financial requirements
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o Closure/post-closure

o Waste determination

0 Waste analysis
¢ Clean-up of discharge
0 Part B application submittal

¢ Disposal at unauthorized location

Two types of economic benefits from noncompliance may occur:

¢ Benef'it from delayed costs; and

0 Benefit from avoided costs.

Delayed costs are expenditures which have been deferred by the violator's
failure to comply with the requirements. The violator eventually will have
to spend the money in order to achieve compliance. Delayed costs are the
equivalent of capital costs. Examples of violations which result in

savings from delayed costs are:

o Failure to install a groundwater monitoring program;

o Failure to submit a Part B permit application; and

o Failure to develop a waste analysis plan.,

Avoided costs are expenditures which are nullified by the violator's

failure to comply. These costs will never be incurred, Avoilided costs are
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the equivalent of operating and maintenance costs. Examples of violations

which result in savings from avoided costs are:

o Failure to perform annual and semi-annual groundwater monitoring

gampling and analysis;

0 Failure to follow the approved closure plan in removing waste

from a facility, where removal is not now possible; and

o Failure to perform waste analysis before adding waste to tanks,

waste piles, incinerators, etc.

Because the savings that are derived from delayed costs differ from those
derived from avoided costs, the ecotomic benefit from delayed and avoided
costs are calculated in a different manner, Guidance on calculating

delayed and avoided costs 1is presented in Appendix T,

Ad justment Factors

As mentioned earlier, the gravity and magnitude of the violation is
considered in determining the gravity-based component of a penalty. The
reasons the violation was committed, the intent of the violator, and other
potentially relevant factors are not considered in choosing the appropriate
penalty from the matrix. However, OAR 340-12-045(1) identifies relevant
factors which the Director may consider in establishing the amount of a

civil penalty.
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The adjustment factors can increase, decrease or have no effect on the
penalty amount to be assessed to the violator, However, no upward

adjustment can result in a penalty greater than the statutory maximum of

$10,000 per day of violation. Adjustment of a penalty may take place after
determining the gravity-based component of the penalty but prior to issuing
the penalty assessment, if the necessary information is available to the

Director.

In general, these adjustment factors are applied to the gravity-based
penalty component derived from the matrix, and not to the economic benefit

component (if calculated).

Application of the adjustment factors is cumulative, i.e., more than one

factor may apply in a case.

(1) Cooperativeness and efforts to correct the violation.

Cooperativeness can be demonstrated by a vioclator promptly reporting its

noncompliance. Assuming such self-reporting is not required by law,
regulation, or permift, this behavior may result in adjustment of the
penalty. Prompt correction of environmental problems also can indicate a
violator's cooperativeness., Lack of cooperativeness, on the other hand,
can result in an upward adjustment of the penalty. No dowmward adjustment
would be made if the efforts to comply primarily consist of coming into

compliance without demonstrated promptness.
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(2) Degree of willfulness, negligence, and/or nonavoidabjlity

There may be instances of culpability for "knowing" violations which do not
meet the criteria for criminal action., In cases where administrative civil
penalties are sought for actions of this type, the penalty may be adjusted
upward for willfulness and/or negligence. Conversely, there may be
instances where penalty adjustment downward may be justified based on the
lack of willfulness or negligence, or the presence of unavoldable

circumstances.

In assessing the degree of willfulness and/or negligence, the following

factors may be considered, as well as any others deemed appropriate:

¢ How much control the violator had over the events constituting the

violation;

o The foreseeability of the events constituting the vieclation;

o Whether the vioclator took reasonable precautions against the events

constituting the violation;

0 Whether the violator knew or should have known of the hazards

associated with the conduct;

o Whether the violator knew of the legal requirement which was

violated.
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The amount of control which the violator had over how gquickly the violation

was remedied also is relevant in certain circumstances., Specifiecally, if

correction of the environmental problem was delayed by factors which the
violator can clearly show were not reasonably forseeable and out of their

control, the penalty may be reduced.

(3) Past Compliance History

Where a party previously has violated hazardous waste requirements at the
same or a different site, this is usually evidence that the party was not
deterred by the previcus enforcement response., Unless the previous
violation was caused by factors entirely out of the control of the
violator, this is an indication that the penalty should be adjusted
upwards, If a violator otherwise has a record of substantial compliance,

the penalty may be adjusted downward.

Some of the factors to be considered are the following:

o How similar the previous violation was;

o How recent the previous violation was;

¢ The number of previous violations;

o The violator's response to previous violation(s) in regard to

correction of problem.
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A violation generally should be considered "similar™ if the Department's
previous enforcement response should have alerted the party to a particular

type of compliance problem,

(%) Economic and finangial conditions of the wiolator,

The Director generally does net intend to assess penalties that are clearly
beyond the ability of the violator to pay. Therefore, the Director may

consider the economic and financial conditions of a violator.

When it is determined that a violator cannot afford the penalty prescribed
by these guidelines, or that payment of all or a portion of the penalty
will preclude the violator from achieving compliance cor from carrying out
remedial measures which DEQ deems to be more important than the deterrence
effect of the penalty (e.g,, payment of penalty would preclude proper

closure/post=-closure), the following options may be considered:
o Consider a delayed payment schedule. Such a schedule might even be
contingent upon an increase in sales or some other indicator of
'improved business.

o Consider an installment payment plan with interest.

0 Consider straight penalty reductions as a last recourse,
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The amount of any downward adjustment of the penalty is dependent on the

individual financial facts of the case.

(5) Other relevant factors

These guldelines allow an adjustment for other relevant factors which may

arise on a case-by-case basis. The Director may make adjustments to the

gravity-based penalty for such reasons.
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APPENDIX I

CALCULATING ECONOMIC BENEFIT FROM NONCOMPLIANCE

The following formula is provided to help calculate the economic bhenefit

component. :

Economic

Benefit = Avoided Costs x (1-T) + (Delayed Costs x Interest Rate)

In the above formula, T represents the firm's marginal state tax rate.
Interest is calculated by using the interest rate charged by the State

Department of Revenue for delinguent accounts.

The economic benefit formula provides a reasonable estimate of the economic
benefit of noncompliance, If a violator believes that the economic benefit
derived from noncompliance differs from the estimated amount, it may
present information documenting its actual savings to the Director at the
settlemept stage or to the Envircmmental Quality Commission at the hearing

stage.

For avoided costs, the economic benefit equals the cost of complying with

the requirement, adjusted to reflect income tax effects on the violator.
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The economic benefit for delayed costs consists of the amount of interest
on the unspent money that reasonably could have been earned by the violator

during noncompliance.
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APPENDIX T1

EXAMPLES OF CLASSIFICATION OF HAZARDOUS WASTE VIOLATIONS

The classifications listed below are examples of the types of
violations which may be classified as either Class I, II or III. This list

is illustrative, not exhaustive.

Violation

Example —Class
Disposing of hazardous waste at a location other than I
at a permitted hazardous waste management facility.
Failure to report a discharge of hazardous waste and I
take immediate action to protect human health and the
environment.
Construction and operation of a new treatment, storage I

or digposal facility without a permit.
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Installation of grogsly inadequate groundwater
monitoring wells such that groundwater samples are
not representative of background guality in the

uppermost aquifer near the facility.

Failure to install any groundwater monitoring wells.

Installation of grossly inadeguate groundwater
monitoring wells such that they do not immediately
detect any statistically significant amounts of
hazardous waste or hazardous waste constituents that
migrate from the waste management area to the

uppermost aguifer.

Failure to develop and follow a groundwater sampling

and analysis plan.

Failure to develop a complete and written closure

plan.

Failure of a closure plan to describe the steps needed

to decontaminate facility equipment during closure.
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Failure of a tank closure plan to provide for the
removal of all hazardous waste and hazardous waste
residues from tanks, discharge control equipment and

discharge confinement structures.

Failure of a disposal facilifty owner/operator to

have a written post-closure plan,

Failure of a post-closure plan to identify
planned groundwater monitoring activities or
activities to ensure the integrity of the cap

and final cover, during the post-closure period.

Failure to prepare a written estimate of the cost
of closing a facility in accordance with the

facility's closure plan.

Failure to establish and maintain a financial assurance

mechanism for closure of the facility.

Failure of a disposal facility owner/operator to
prepare a written estimate of the cost of post-
closure menitoring and maintenance of the facility

in accordance with the facility's post-closure plan.
Failure to establish and maintain a financial
assurance mechanism for post-closure care of the

facility.
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Note: The following examples of Class II violationg are not abscolutely

Class IT in all cases. Depending on individual circumstances, these

violations could be classified as Class I if they create a likelihood for

harm or otherwise meet the Class I criteria identified in Section 3.

Failure to determine if a so0lid waste is a hazardous

waste,

Failure to use a manifest for off-gite shipments of

hazardous waste.

Failure to designate on the manifest an authorized

storage, treatment, disposal or reclamation facility.

Exceeding the designated time limit for on-site
accumulation of hazardous wastes without receiving a
permit, qualifying for interim status, or receiving an

emergency extensicn.

Faillure to mark each container with the words "Hazardous

Waste" or with the accumulation date.

Failure to comply with the preparedness and prevention

reguirements of Subpart C of 40 CFR Part 265.

Storage of wastes in containers that are not in good

condition or have begun to leak.
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Failure to submit a manifest exception report.

Failure to develop and follow a written inspection

schedule.

Failure to remedy equipment deterioration or malfunction

revealed by an inspection.

Failure to retain a copy of the manifest.

Failure to take precautions to prevent accidental
ignition or reaction of ignitable or reactive hazardous

waste.

Failure of owner/operator to submit a timely and complete

Part B permit application.

Failure to completely £ill out a manifest.

Failure to submit a quarterly report of all off-site

shipments of hazardous waste.

Failure to maintain personnel training documents and

records.

Failure to maintain a copy of the closure plan at

the facility.

Failure to provide required notice to DEQ of foreign
shipments of waste.
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Casey Powsll

Chairman, Oregon Council AEA
Sequent Computer Systems
14360 NW. Science Park Drive
Portland, Cregon 97229

{(503) 626-5700

Gary Corkiing

Chairman, Government Affairs
Committee

Tektronix

PQO. Box 500, Del. Sta. Y3-439

Beaverton, Oragon 97005

{903) 643-8148

Pat McCormick
Legislative Representative
707 13th Strest S.E.
Salem, Oregon 97301
{503} 3627611

Oregon Council -
American Electronics Asscciation

October 14, 1985

WimEdom & X0 Viesls Wisiop
Dept. of Environmental Quality

MEGEIVE

00T 1670

Mr. Alan Goodman
P.O. Box 1760
Portland, OR 97007

RE: DEQ Enforcement Guidelines and Procedures

Dear Mr. Goodman:

The American Electronic Association/Oregon Council (Cregon
AEA) represents some 80+ firms headquartered or having significant
operations within the state of Oregen. These firms enploy approx-
imately 40,000 Oregonians. As a Council, the Charter is two-fold.
It represents the interest of Oregon firms in formulating natiocnal
association policy and specifically federal lobbying positicns.
But of a more immediate concern to Oregeon firms, the Cregon AEA
represents the electronicsg industry in working for a legislative
and regulatory climate that fosters a general business ciimate and
specifically a high technology investment c¢limate.

The Cregon AEA appreclates this opportunity to comment on the
DEQ's Draft Enforcement Guidelines and Procedures ("Guidelines"),
and is concerned with numerous aspects of the Administrative
Rulemaking process as they pertain to these Guidelines.

Prior teo listing specific concerns with the actual Guidelines,
AEXA is concernad with the inadequate notice by the DEQ tc the
regulated community and also the DEQ's failure to provide a Public
Hearing on the provisions of this important document.

The Comment Announcement was mailled after the 9/27/85 EQC
meeting, probably con or about 9/30/85, and the Anncuncement pro-
vided approximately 14 days for comments to be submitted. The
Announcement was stapled to ancther Comment Announcement on
propesed c¢hanges to OAR 340-12-040, which provided a 10/16/85
public hearing. Many members of the regulated community saw the
10/16/85 public hearing date for the latter document and thought
that it also applied to the Draft Enforcement Guidelines.

Secondly, the Comment Announcement describes very briefly
and inadequately the 43 page document; since a copy of the document
was not provided the ability of affected parties to make meaningful
comments was significantly limited., The DEQ's offer to provide a
copy of the document, upon regquest, does not mitigate the problems
caused by the inadeguate notice and short response times.
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Although the DEQ describes the Guidelines as being a Departmental
policy or guideline which dces not "create rights, substantive or
procedural, ... (for) any party contesting or appealing a Department
action", it is AEA's contention that the Guidelines are in fact admin-
istrative rules within the statutory definition of that term, CORS
183.310(8).

The Oregon Administrative Procedures Act (APA) defines a "rule" to
mean "any agency directive, standard, regulation or statement of general
applicability that implements, interprets or prescribes law or policy,

or describes the procedure or practice requirements of any agency"

{emphasis added). These Guidelines clearly fall within the scope of
this definition, regardless of DEQ's intent or statements to the contrary.

The Oregon AEA requests the DEQ to extend the comment period on the
Guidelines until November 8, 1985 and alsoc provide a public hearing on
this document. )

In addition to the aforencted procedural problems, the AEA would
like to further comment on the following aspects of the actual document:

1) Page 4 of the document states that the Guidelines do not create
any rights, substantive or procedural, for any party affected by
the DEQ's decisions. AEA contends that this statement ceonflicts
with the concept of an administrative rule and requests that it
be struck from the document.

2) Page 7 discusses Class I violations and includes proper closure
. and post-closure activities within that category. As a general

rule, closure and post-closure proposals are planning documents
subject to amendment and revision to account for business,
regulatory and/or technological developments, befcre they are
actually implemented. Furthermore, the CFR's require a
regulated facility to notify the Agency 180 days prior to
implementing closure activities. Therefore, AEA contends that
inadequacies in preparation of these documents can and should
be alleviated in the regulatory process. Closure and post-
closure deficiencies do not call for enforcement action until
implementation of the plans are imminent. ABA requests this
provisicon be stricken from the Category I violations.

3) AEA requests the DEQ to cite the Oregon statutory or administra-
tive authority for promulgating these rules, as well as Federal
statutory provisions or administrative rules which require the
DEQ to adopt Guidelines. Citation to Federal policy or guildance
documents is an insufficient basis for these rules.

4) Page 9 discusses "Appropriate Enforcement Response” for Class I
violations. From the text, it is unclear if a civil penaity will
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5)

be assessed whether or nct the violation is resolved after the
issuance of the "Notice of Intent to Assess Civil Penalty". We
question whether this secticon is still accurate c¢onsidering DEQ's
current proposal to eliminate Notice of Violation letters under
OAR 340-12-040(3) (k) {F} for hazardous waste violations.

Page 28 discusses "Potential for Harm", and notes this section

was promuigated to prevent harm to human health and the environ-
ment. The DEQ's illustrative example of "adverse effect non-
compliance has on the statutory or requlatory purposes or procedures
for implementing the hazardous waste program", seems self-serving
and inappropriate to this section, as does the 3rd full paragraph
which attempts to explain this point. AEA believes these items

may be appropriate in other sections of the document but should

be deleted under "Potential for Harm".

Pages 29-31 establish several criteria to ke utilized in implement-
ing the civil penalty matrix. These criteria include such terms as
"Major", "Moderate", "Minor", "Substantial", "Significant",
"Relatively Low" and "Deviates Somewhat'. WNone of these terms are
defined; yet, dependent upcn which of the terms is used, a potential
civil penalty can vary from $200 to $7,999.

AEA contends that these terms must be defined in order for them to
be used by the DEQ in decisions which will affect members of the
regulated community. Failure to do so would copen the DEQ's
decisions to a court challenge similar to those faced by the Oregon
Board of Dental Examiners when that body revoked a dentist's
license for "unprofessional conduct", an undefined term, see

Megdal v. Board of Dental Examiners, 288 Or 293, 605 P2d 273 (1980)

and subsequent cases. Furthermore, the use of these undefined terms
violates the Rulemaking procedures set forth at page 3-4 of the
Attorney General's Administrative Law Manual and Model Rules of

Procedure, effective 9/26/83. We request that these terms be fully

defined in the document.

The Oregon AEA thanks the DEQ for this opportunity to comment on

the Guidelines and looks forward to explaining its position more fully
at the reguested public hearing on these rules.

Sincerely,

2

James C. Brown
Vice Chairman, Environmental
and Oc¢ceupaticnal Eealth Committee

JB/mb

ceC:

AEA EOH Committee Members
Gary Conkling, Tektronix
Miriam Feder, Tektronix
Tom Donaca, AOTL
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Qctocber 14, 1985
Ramsams ¥ ' Wasts Diviein
Dept. of Eavironmental Quahity

DEREIVE]

OCT vaees —

HAND DELIVERED

Oregon Department of
Environmental Quality
Hazardous and Solid Waste Division
522 SW Fifth Avenue
Portland, OR g7204

Attention Mr. Alan Goodman

Re: Proposed Department of Environmental
Quality Hazardcocus Waste Enforcement
Guidelines and Procedures

On behalf of this firm and a number of ocur clients who
are generators and transporters of hazardous waste, and owners
and operators of TSD facilities, we respectfully offer the fol-
lowing comments in connection with the captioned matter.

I. THE PROPOSED GUIDELINES AND
PROCEDURES ARE A RULE.

" First, the proposed Hazardous Waste Enforcement Guide-
lines and Procedures are clearly a "rule" under ORS 183.310(8),
and as such must ke adopted in strict compliance with the Cregon
Administrative Procedures Act. Such compliance requires "rea-
sonable opportunity to submit data or views," and an oral hear-
ing if requested by a specified number of persons or organiza-
tions. ORS 183.335{(3). It is our understanding that Associated
Oregon Industries has, through its attorney Mr. Tom Donaca,
already requested an oral hearing, and we reiterate that regquest
on behalf of five clients of this firm.  In addition, at least
one of those clients authorizes us to advise you that it 1is pre-
pared to take whatever legal steps may be necessary to challenge
adoption of the captiocned Guidelines and Procedures if they are
adopted other than in full compliance with the Administrative
Procedures Act.
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In support of our assertion that the proposed Guide-
lines and Procedures would constitute a rule, we respectfully
commend your attention te the plain meaning of ORS 183.310(8):

"(8) 'Rule' means any agency direc-
tive, standard, regulation or statement of
general applicability that implements,
interprets or prescribes law or policy, or
describes the procedure or practice reguire-
ments of any agency."

Exception clauses {(d), (e) and (f) are clearly not
applicable, and exception clauses (&) and (b) could be consid-
ered only if the proposed Guidelines and Procedures would not
"substantially affect the the interests of the public'--a cri=~
terion which is self-evidently not present in the instant case.
Accordingly, because the proposed Guidelines and Procedures is a
"statement of general applicability that *#*%* prescribes *##%%*
policy" of an agency, it most certainly must be a "rule." More-
over, because the proposed new DEQ enfercement policy represents
a significant departure from existing policies, it falls
squarely within the rulemaking dictates of Fulgham v. SAIY¥ Cor-
poraticn, 63 Or App 731. (1983).

II. THE TIME ALLOWED FOR COMMENTS IS NOT REASONABLE.

The public notice in connecticn with the proposed
Guidelines and Procedures was published in the October 1, 1985
Oregon Administrative Rules Bulletin~-without the full text of -
the proposal. Because of this, interested persons had only
about 7 or 8 working days within which to review the proposed
Guidelines and Procedures and prepare written comments. We
respectfully submit that this is not a reasonable pericd of
time, and we reguest an extension of time, until November 15,
1985, within which to submit further comments.

This extension should neot be prejudicial to the inter-
ests of full and fair consideration by the Environmental Quality
Council, because-~even i1f noc public hearing is held--the Envi-
ronmental Quality Councill would still have a week to consider
these comments before its meeting on November 22.

ITT. THE PROPOSAL IS ILL-ADVISED.

Although we have not had time to review the proposed
Guidelines and Procedures in detail and prepare extensive c<om-
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ments, we cannot help but notice that this proposal appears to
be an abject surrender to the federal Environmental Protection
Agency. The proposed policy would adopt--for use in Oregon--an

- approach which has been an abysmal failure at the federal level
and which could not possibly lead to a cleaner environment in
this state.

It is clear from the "Director's Recommendations" that
the Department is not totally enamored of this proposal--and for
that we applaud the DEQ staff and its recognition that environ-
mental quality in Oregon has been and will ke more readily
achieved through persuasion and cooperation than through adver-
sary confrontation and reflexive punishment.

We would find it difficult to believe that this state
must adopt an unsuitable policy under pressure from the federal
government, We urge the Department of Environmental Quality and
the Environmental Quality Council to¢ examine the particular
needs of this state and to formulate an enforcement policy which
will meet both those needs and the reqguirements of federal law.

We lock forward to the opportunity to present specific

point by point comments to the proposed Guidelines and Proce-
dures--both in writing and at a public hearing.
RDB: twa

7 ti;%féféﬁff;*_h_ﬁq____ﬁﬁ
Richard D. Bach
c¢c: Hon. Arno Denecke

Arncld Silver, Esq.
Thomas Donaca, Esqg.
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14 October 1984 J

Mr. Alan Goodman

DEPT OF ENVIRONMENTAL QUALITY
PO Box 1760 e
- Portland OR 97207 N e

Re: DEQ Enforcement Guidelines and Procedures

Dear Mr. Goodman,

The Associated Oregon Industries (AOI) Hazardous Materials Committee
has reviewed comments submitted to you in Mr. James C. Brown's 10-14-85
Tetter on behalf of the American Electronics Association/Oregon Council
Environment and Occupational Health Committee regarding the draft
enforcement Guidelines and Procedures. Be advised that AOI fully
supports these comments and requests that its name be appended to the
Tetter as supporting that position.

We apologize for not being able to draft more Tengthy comments,
however, due to scheduling conflicts and shortened comment periods,
this was not feasible. Thank you for this opportunity to comment.

Sincerely,

Thewad C. Dviea e

Thomas C. Donaca, General Counsel

¢c: Frank Deaver
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Michael 4. Downs, Director
Hazardous and Solid Waste Division
Department of Environmental Qua11iy
P.0. Box 1760

Portland, Oregon 97207

Dear Mr. Downs:

Enclosed are EPA's comments on DEQ's draft "Enforcement Guidelines
and Procedures for the Hazardous Waste Program" (September 1985).

Our general reaction is that adherence to the policy would greatly
strengthen the state's enforcement program, and we commend DEQ for what is
clearly a serious effort to address the national criteria for enforcement
response. We do note, however, several issues which we believe remain to
be addressed before the guidelines are consistent with national policy.

Of particular importance is the need for a detailed set of examplies of
violations for each of the three classes proposed by the quidelines.

We wish to emphasize that the national criteria for enforcement
response are minimum criteria which should be met by a state hazardous
waste program. This position is reflected in the Letter of Intent signed
by our respective agencies in February. Thus, the enclosed comments
identify issues whose resolution will be a major consideration in EPA's
action on the state's final authorization application.

Sincerely,

f’é‘ité

CharTes E. Findiey, D1rector
Hazardous Waste Division

Enclosure




EPA Comments on [EQ
Draft “Enforcement Guidelines and Procedures™
September 1985

1. The principal deficiency of the proposed guidelines is the absence of
examples of how specific violations wili be classified under the proposed
classification scheme. Such a set of examples is necessary to ensure that
DEQ's intended classifications are consistent with the various EPA
classifications. Furthermore, and just as important, we believe that the
document's usefulness would be greatly reduced without such examples.

Examptes of classifications which parallel those found in the
hational guidance should be included. We request that DEQ review the
national guidance, and either incorporate the specific examples into the
state's guidelines, or discuss with us as soon as possible any different
approaches the state may believe appropriate.

2, EPA has established two classes of vioTations, and has singled out a
certain class of violators ("high priority viclators"). BDEQ has chosen to
establish three classes of violations. The proposed response to the
state's Class I violation is consistent with EPA's for a high priority
violator, the state's Class II response consistent with EPA's for a

Class I violator, and the Class III response with EPA's Class II violator.

Because of the way the state defines Class I violations, certain high
priority viclators (as defined by EPA) would not necessarily be
appropriately dealt with under the state's approach. Specifically, a
violator that has realized a substantial economic benefit as a result of
noncompliance, or is a recalcitrant or chronic violator, would not
necessarily be handied according to the proposed Class I enforcement
response.

One criterion which EPA uses to determine high priority violators 1is
that the violator has one or more Class I violations of the groundwater,
ciosure/post-closure, and financial responsibility requirements. One
criterion for the state's proposed Class I violation is the failure to
assure that groundwater will be protected or that proper closure and
post-closure aciivities will be undertaken. In general, these two
categories correspond. However, this correspondence cannot be clearly
ascertained without specific examples of Class I violations. In addition,
the state's criterion does not appear to encompass violations of financial
responsibility requirements, in particular insurance requirements.

Also, it is difficult to éompare the state's criterion for Class I
violations of "likelihood for harm or significant environmental damage, or
has caused actual harm or epvironmental damage" with EPA's criterion for
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high priority violators of "substantial 1ikelihood of exposure to
hazardous waste or has caused actual exposure." We request that the DEQ
provide us with clarification on any perceived differences between the two
criteria as soon as possible,

Finally, the state defines a Class III violation as "any other
violation of hazardous waste rules, permits or orders." Without specific
examples of how various violations would be classified, the guidelines
appear to conflict with EPA's policy of classifying “failure of a handler
to meet a compliance schedule in an Order, decree, agreement or permit® as
a Class I violation.

3. In the discussion of the state's proposed response to Class I
viotations, we find the Tanguage somewhat confusing. Discussions with DEQ
staff have indicated that the intent of the guidelines is to provide for
two separate enforcement actions in every case, one of which is an
assessment of a civil penalty. (Such a response would be consistent with
EPA's for a high priority violator.) In particular, we believe the
guidelines should more clearly distinguish between the civil penalty
assessment and the notice of intent to assess a civil penalty.

4, At the end of Section 3 there is a 1ist of several factors which
would be taken into account when violations are classified. These factors
are appropriate to consider when establishing actual penalities. However,
they should not be taken into account when determining the Tevel and
timing of enforcement actions, and therefore how viotations are classified.

5. Regarding the applicability date of January 1, 1986, we believe that
the provisions for escalations of enforcement actions contained in the
guidelines should he followed in all enforcement actions, regardless of
when a violation was detected,

6. In Section 1 of the guidelines, there are two statements which ray
benefit from ctlarification: "“The goal of enforcement ic to obtain
expeditious resolution of hazardous waste program violations..." and
"Timelines are established...to provide for resolution of noncompiiance in
the shortest practicable time perjod.” We are of course in full agreerment
that responses to violations should be swift, and that a program objective
should be to achieve compliance as soon as poss1ble The problem with
these statements is that they do not acknowledge the dependence of
resolutions of violations on administrative procedures and due process,
They therefore seem to suggest that quick settlement of enforcement
actions is an end in itself.
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DEQ RESPONSE TO EPA COMMENTS

ON PROPQSED
HAZARDOUS WASTE ENFORCEMENT GUIDELINES AND PROCEDURES

Comment No, 1: DEQ's enforcement guidelines should include examples of how
gspecific violations will be classified under the proposed classification
scheme:

Response: DEQ agrees that including examples of violation classifica-
tion would be helpful to users of the guidelines, The final
guldelines will include a list of examples, The examples parallel the
types of violations exemplified in EPA's Enforcement Response Policy
and demonstrate that the state's classification scheme is consistent
with that of EPA. The list of examples in the state's guidelines is
meant to be illustrative, not exhaustive.

Comment Ne, 2: DEQ's violation classification scheme does not classify
"yiolators reaping substantial economic benefit," "financial responsibility
requirements violations," "failure of a handler to meet a compliance
schedule in an order, decree, permit or agreement" and "chronic or
recalcitrant violators" as Class I violations (for which a penalty
assessment would be the appropriate enforcement response). DEQ's
terminology "liikelihood for harm" for Class I criteria appears different
from EPA's term "likelihood for exposure."

Response: The omission of "violations of financial responsibility
requirements" from the state's Class I category was an oversight. The
final guidelines (Section 3) will classify such viclations as Class I.
The list of examples will also indicate that failure to provide
financial assurance for closure and post-closure are Class I
violations.

The Department does not believe that "violators reaping a substantial
economic benefit from noncompliance™ should necessarily be responded to
with a penalty assessment, Therefore, this ig not a Class I criterion,
DEQ's enforcement guidelines are based upon the premise that the level
and type of an enforcement action should be related to the violation's
potential for human harm or environmental damage, since the statets
hazardous waste requirements were promulgated to protect public health
and the environment.

We believe that substantial economic benefit from noncompliance would
generally result from Class I violations which due to their potential
for harm would be addressed with a Class I enforcement response., We
direct your attention to EPA's list of examplezs (page 13 of EPA's
Enforcement Response Policy) of violations which could result in
significant economic benefit. Most of the ten examples listed by EPA
would be classified by the state's classification scheme as Class I on
their own merits, irrespective of the occurrence of economic benefit.
Furthermore, the state's guidelines on penalty assessment (Section 7)
provide for consideraticn of the economic benefit from noncompliance in
the determinaticon of a penalty amount. DEQ's guidelines, therefore,
should achieve the same effect as EPA's policy.

ZB5161 —-1-




Likewise, it is not appropriate to classify all "recalcitrant or
chronic violators" as Class I. To do so would eliminate the vital
consideration of a violation's potential for harm in determining an
appropriate enforcement response., Thig is not to imply that a
handler's past (non)compliance history should be disregarded. The
state's enforcement guidelines (Part C of Section 4) do provide for
escalation of enforcement actions in response to repeated violations.
Although penalties for repeated violators are not required by our
guidelines (for the reason given above), neither are they precluded.
The bottom line is that each violation will be evaluated on its
potential for harm and other relevant factors,

The Department similarly believes that a handler's failure to meet a
compliance schedule should ncot necessarily be a Class I violation and
hence automatically result in a penalty assessment. Rather, a more
appropriate approach and the one which DEQ will follow (see Part B of
Section 4) is to closely monitor compliance schedule dates and
expeditiously take subsequent and escalated action if such dates are
not met. {(We do note that our guidelines specify that failure to
comply with a DEQ order could result in either a civil penalty or
referral for judicial action.)

To summarize our position, state enforcement responses will be
determined at a minimum upon consideration of a violation's potential
for harm. The level of enforcement response may be influenced by other
relevant factors, such as past compliance history, economic benef'it,
etc., but would not be dictated solely by them.

Finally, we do not perceive any actual differences between our use of
the term "likelihood for harm" and EPA's use of "likelihood for
exposure™ for the Class I category. The two terms are used
interchangeably by EPA in its Enforcement Response Policy (see third
paragraph on page 12) and Civil Penalty Policy (see page 6). Also,
the questions listed by EPA on page 12 to help determine a violation's
likelihood for exposure really pertain to "harm." We believe that the
term "harm" more accurately reflects EPA's (and the state's) intent

in specifying the Class I criteria. Use of the term "haru" (in
Section 3) to classify violations also achieves consistency with the
use of "harm" (in Section 7) to determine penalty amounts.

Comment No. 3: The discussion of DEQ's proposed enforcement response to
Class I violations is confusing., The state's guidelines should more
clearly distinguish between the civil penalty assessment and the Notice of
Intent to Assess Civil Penalty.

Besponse: The Department will attempt to clarify the discussion of
Class I enforcement responses in the final enforcement guidelines.

Comment No, 4: The state's guidelines identify factors, in addition to the
Class I, II, and IIT criteria, which would be taken into account when
classifying violations. These factors are appropriate to consider when
establishing actual penalties, but should not be taken into account when
determining the level of enforcement action, and therefore how violations
are classified.
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Response: The Department's proposed enforcement guidelines are founded
on the premise that the envirommental and public health significance of
hazardous waste viclations should be a primary consideration in
determining the level of regulatory response. We believe this is also
the basis for EPA's enforcement policy, and in fact is reflected by the
consistent state and EPA violation classification schemes.

Since the Class I criterion "likelihood for harm" is a subjective
standard, DEQ's intent was to identify relevant factors and use them to
assist in determining the "iikelihood for harm" for potential Class I
viclations. In many cases, we believe the likelihood for harm from a
violation will not be superficially evident, without evaluating the
case-specific circumstances." Therefore, other considerations are
specifically listed in the guidelines to enable staff to determine if
the "likelihood for harm" exists.

Furthermore, EPA recognizes the relevancy of these factors as indicated
by the discussion on page 12 of EPA's Enforcement Response Pelicy.

The final guldelines will clarify that these other relevant factors are
applicable only when considering a violation's "likelihood for harm."

Finally, we want to point out that it is not DEQ's intent to use these
factors to "declassify" specific Class I violations, For example,
failure to assure groundwater is protected would not be reclassified
from a Class I violation simply because the groundwater was not being
used as a drinking water supply.

Comment No, 5:; The provisions for escalating enforcement actions should be
followed in all enforcement actions, regardless of when a violation was
detected.

Response: The Department's intent is to escalate enforcement actions
when violators fail to comply with established compliance schedules
(see Section 2). We did not mean to imply in the discussion at the end
of Section 1 that for violations detected prior to January 1, 1986,
subsequent enforcement actions would not be escalated. Therefore,
Section 1 will be revised to state that the principle of enforcement
escalation would be followed for all actions taken after January 1,
1986, regardless of when the violationsg occurred.

Comment No, 6: Statements in Section 1 of the guidelines could suggest
that quick settlement of enforcement actions is an end in itself,

Response: The Department does not believe the statements questioned
by EPA have the meaning suggested by EPA, especially since this was
net the Department's intent. We believe no clarification is
warranted.

ZB5161 -3~
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Michael Downs, Administrator
Hazardous and Solid Waste Division
epartment of Envirvonmental Quality
P.0. Box 1760

Portland, Oregon 97207

Dear Mr. Downs:

In your Tetter of September 24, 1985, you requested clarification for
one of your constituents on the statutory or regulatory basis for EPA's
requirement that a state's hazardous waste enforcement response and civil
penalty poticies be identical to EPA's in order for the state's program to
receive final authorization.

The requirements for a state's enforcement authority are found in
40 CFR 271.16. Furthermore, in RCRA Section 3006{b) it is stated that a
program may not be authorized if it does not provide adequate enforcement
of compliance with hazardous waste reguirements.

As you are aware, neither of the above specifically requires that a
state's enforcement response and civil peralty policies be identical to
EPA's. In order to determine, however, that a state program provides for
adequate enforcement, we have concluded that a state wust have adeguate,
operative enforcement response and civil penalty policies.

In our national guidance on enforcement response, we have indicated
that classification schemes for violations and timelines for enforcement
response are minimum criteria. Thus EPA's enforcement response policy is
implicitly more stringent than that spelled out in the criteria. Our
insistence that these minimum criteria be met is not a requirement that an
identical policy be developed.

Regarding the civil penalty policy, EPA has authority to assess a
civil penaity of $25,000 per day. As we require a state to have authority
to assess a penalty of only $10,000 per day, an identical civii penalty
policy is not required. Rather, we are insisting that in its ﬁoiicy,.a
state demonstrate that the full range of available penalty autnority is
taken into consideration, and that penaities are established according to

the severity of violations.
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Should your constituent wish to contact us, we will be glad to
discuss these issues in greater detail.

Sincerely,

Roclell AT

Char1es E. F1nd1ey, Divector
Hazardous Waste DMvision

cc:  Oregon Cperations Office
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PREFACE

Implementation of the RCRA program is without precedent
among environmental programs in technical and management
complexity. The program cannot succeed without close
cooperation between EPA and the States. The foundation for
this cooperation must be a common understanding of what is
necessary to build and sustain a guality RCRA program.

This document provides for the first time the basic goals
and performance expectations to be followed by the States and EPA
in managing the RCRA implementation effort. It is a critical
first step in developing the management system necessary to
move toward full implementation over the next several years.

The criteria are interim only. Their incorporation into our
existing activities will require close interaction among
Headqguarters, Region, and State offices during the next several
montns. We plan to use the criteria both to develop our joint
Region/State agreement to build program capability (negotiated
during the final authorization process) and to develop State
grant work programs for the FY 1985 program planning cycle.

The criteria will provide a common point of departure for
Region and State discussions on all aspects of RCRA management.

Because the criteria are interim, they should be applied
realistically, recognizing that individual situations may
reguire adjustments to the national benchmarks. Oversight
will continue to be based on the individual grant work programs
and the memoranda of agreements negotiated between the Regions
and States. Where not specifically referenced in these documents,
however, the national criteria will be expected to be followed,

Development of the RCRA program qguality criteria involved
active participation by RCRA managers at Headguarters, Regions,
and the States. It was built around the Task Force on RCRA
Program Quality, which held numerous meetings over the last five
months and distributed two earlier drafts for comment.

It is as close to a consensus document as possible. The Task
Force Policy Group overseeing the effort included senior RCRA
managers from both EPA and the States.

John H. Skinner Qffice of Scolid Waste

Gene Lucero Office of Waste Programs Enforcement

Robert Wayland Policy & Program Management Staff/OSWER

Lewis Crampton Office of Management Systems & Evaluation/OPPE
Kirk Sniff Associate Enforcement Counsel for Waste/OECM

Mel Hohman Region I, Waste Management Division




Allyn Davis ) Region VI, Air and Waste Management Division

Bill Constantelos Region V, Waste Management Division

Ron Nelson Maryland Waste Management Administration

Wladimir Gulevich Virginia Bureau of Hazardous Waste,Management
Robert Kuykeridall Illineois Division of Land/Noise Poglution Control

Jon Grand Council on State Governments

The Task Force was directed by Carl Reeverts from the Office of
solid Waste and Emergency Response. Core working group members
supporting the Task Force included Sue Moreland from the
Assoclation of State and Territorial Solid Waste Management
Officials (ASTSWMO), Laura Yoshii from EPA Region IX, and Robert
Knox, Elaine Fitzback, Elizabeth Cotsworth, Susan Absher, Amy
Schaffer, Katherine McMillan, and Cheryl Wasserman from EPA

Headguarters.

I encourage all RCRA managers to review this document and
discuss it with your colleagues in the Regions and States. We
plan to revise the criteria to reflect major policy changes and as
we gain experience in program implementation. Initially, we will
review the criteria annually as part of the program planning process
leading to the issuance of the Agency operating guidance.
Comments on the criteria are welcome at any time.

N "‘\.\JNA’*%M _\DM@QA “&v La:ia.u&&

Lee M. Thomas Donald Lazarchik

Assistant Administrator President

S0lid wWaste & Emergency Response Association of State and Terri-

Environmental Protection Agency torial Solid Waste Management
Officials

Date :,-"‘."{’L"?vgy pate_ Moy (S lQ&"(
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, PART I
INTRODUCTION: PURPOSE, SCOPE, AND USE OF THE CRITERIA

Purpose & Scope

This document establishes interim national criteria for
planning and overseeing a quality hazardous waste management
program under the Resource Conservation and Recovery Act (RCRA).
The same criteria are to be used for evaluating both State
performance under interim and final authorization and Regional
performance in non-authorized States. The purpose of the
document is:

° to clarify program goals and performance expectations
to ensure that EPA and the States have a common under-
standing of what must be done to effectively implement
RCRA; and

° to outline general principles to describe how EPA and
the States should respond when the criteria are either
not met or are exceeded.

The development of useful and relevant performance criteria
for RCRA is an evolving process, reflecting our growing experience
in program implementation. As the program matures, the criteria

7. will stabilize and shift away from the "process-oriented" measures

contained in this version towards "performance-oriented" measures.
We plan to review the criteria annually as part of the program
planning c¢ycle leading to the Agency operating guidance, The
criteria will be revised, as appropriate, to incorporate major
policy changes and new program emphases,

This document and related followup guidance materials imple-
ment for RCRA the Agency's policy on delegation and oversight.

Use of The Criteria

The criteria will influence a wide range of current management
and evaluation activities in Headquarters, the Regions, and the
States, Use of the criteria as the common framework for a
variety of related activities will provide better coordination
and greater consistency in the overall RCRA management system,.

The criteria will be used:

'° to provide the multiyear criteria and performance expecta-
tions for defining annual commitments contained in the
Agency Operating Guidance and the RCRA Implementation Plan;

? to define consistent planning and evaluation protocols
(including standard reports) for developing State grant
work programs and overseeing the program on an on-geing
basis;




to provide a systematic approach which the Regions and
States may use during the final authorization process
to support the assessment of program capability and to
reach agreement on the steps necesgsary to build and
sustain a guality program over time;

to set the national criteria for determining when direct

EPA actions (e.g., Federal enforcement, adding Federal
permit conditions) are appropriate;

to identify areas where assistance and training are
needed to build and sustain a quality program; and

to assist in determining future State and EPA resource
needs,

Supplemental guidance to incorporate the criteria into these
related management and evaluation activities will be provided
over the next several months, Initial implementation will
take place during the FY 1985 program planning process.

-




‘ PART Il
CRITERIA FOR A QUALITY RCRA PROGRAM

Characteristics of a Quality RCRA Program -

Subtitle C of the Resource Conservation and Recovery Act
{RCRA) provides the statutory authority for the hazardous waste
management program., Implementation of Subtitle C is in its early
stages, with full implementation of a guality program still
several years away in most States. In general, a fully imple-
mented quality program is one which: :

¢ knows the status of its regulated community, communicates
program progress effectively to the public, and has taken
steps to ensure that all handlers covered by the regulations
are identified and brought into the RCRA system;

® has made final determinations {issued or denied pemits,
approved closures) for all existing treatment, storage,
and disposal (TSD) facilities and has procedures to
promptly address new facilities and permit revisions;
and

¢ demonstrates improving compliance rates for all handlers,
with all violators returned to compliance as gquickly and
effectively as possible through a vigorous enforcement
program.

The criteria presented below are designed to bring the
program closer to achieving each of these characteristics. The
criteria define the benchmarks and expectations of the EPA Regions
and States to get the program fully implemented. Their focus is
on the intermediate milestones (i.e., compliance with interim
status requirements, initial permit issuance, getting management
systems in place)., The following two assumptions underlie the
definition and use of the RCRA program quality criteria.

® The criteria apply to the full authorized State program,
including the more stringent provisions that are
authorized. 1Individual State performance expectations
are those delineated in the State/EPA Memorandum of
Agreement and the State grant work program.

® The performance expectations in the criteria are not
explicitly constrained by existing resources. They
reflect the needs for a quality RCRA program. The annual
operating guidance sets priorities among the national
criteria within the resource levels available to the
program in any given year.




i
{
;
i
i
y

‘

o

Description of the Performance Criteria

The performance criteria are organized to address three of
the major performance areas of the RCRA program: enforcement,
permitting, and management. The management criteria have been
split into two groups to separately identify (1} those criteria
related to activities of the authorized State (or Region, in non-
authorized States), and (2) those criteria related to the over-
sight Agency. In this way, the management criteria capture the
mutual dependence of EPA and the authorized States for ensuring a
guality program.

The performance criteria do not include national expecta-
tions for certain measures (e.g., the compliance rate). This
is for one of two reasons: the specific levels are dependent
on annual priorities; or our experience to date provides no
clear, quantifiable preference. For some of these measures,
annual targets may be included in the annual Agency operating
guidance. For others, the performance expectation will evolve
over time as the RCRA program matures and more performance
information becomes available.

The criteria provide three levels of information for each
RCRA goal.

© Key Questions. The guestions represent the key areas to
describe a quality RCRA program for permitting, enforce-
ment, and management,

© Performance Expectations. The performance expectations
{(where precisely defined) provide the national benchmarks
to assess performance of the program for each of the key
questions. Note that when the performance expectation is
in terms of days, it refers to calendar days, not work
days.

o QOversight Tools. The oversight tools are the principal
source of program information used to track progress
against the criteria. The oversight tools available to
the program include program reviews (i.e., HQ program
reviews of Regions, quarterly, mid- and end-of-year
reviews of States), monthly monitoring (including use of
reporting information), file reviews, and review ot
individual State actions (i.e., oversight inspections,
permit reviews).




KEY QUESTIONS ' PERFORMANCE EXPECTATIONS OVERSIGHT TOOLS

4. Are enforcement A. For high priority viclators: ** ® Monthly Compliance
actions timely 1) If the State has administra- and Enforcement Log
and appropriate? tive penalty authority, an ( HWDMS )

(See timeframe administrative order with ° Program reviews
in Appendix A.) * penalty will be issued with-

in 90 days after violation
discovery.***  Steps 4, 5,
and 6 outlined under Part B
below will then be followed
if escalated actions are
necessary.

2) If the State lacks administra-
tive penalty authority, the
case should be referred to the
appropriate judicial authority,
e.g., State Attorney General,
District Attorney, etc., within
90 days fram the discovery of
violation. Steps 5 and 6
ocutlined under Part B below
will then be followed if escala-
ted actions are necessary.

* The timeliness criteria are national performance expectations, They may be
more stringent to reflect individual Regional/State requirements or they may
be adjusted to incorporate unique State processes and authorities. The
specific criteria used in each State must be included in the annual State
grant work program or the MOA, HNote that emergencies {such as imminent and
substantial endangerment situaticns) should be acted on immediately and not
be limited by these criteria.

** A high priority violator is a handler who has one or more Class I violations
of the groundwater, closure/post~closure, and financial responsibility require-
ments, or who poses a substantial likelihood of exposure to hazardous waste or
has caused actual exposure, has realized a substantial econcmic benefit as a
result of non-campliance, or is a chronic or recalcitrant violator {including a
handler who is violating schedules in an order or decree). The Enforcement
Response Policy issued December 21, 1984, provides an operational definition
for Region.and State use.

*** The violation discovery date is the date when the case development staff
determines a violation has occurred through review of the inspection report
and/or other data (e.qg., laboratory reports). (For purposes of tracking
progress against the criteria, the violation discovery date will be fixed at
45 days after the inspection. It should, however, be a much shorter time,)




KEY QUESTTIONS ‘ PERFORMANCE EXPECTATIONS CWVERSIGHT TOOLS
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B. For Other Violators with Class I
Violations: *

1) An initial enforcement acticn
{e.q., warning letter, notice of
violation, or equivalent acticn)
is taken within 30 days of
viclation discovery.

2) Decision is made to escalate
action (e.g., administrative
order, civil referral) within 90
days of the initial enforcement
action for handlers not returned
to canpliance or on an agreed
upon campliance schedule.** {(More
than one action, such as a warning
letter, NOV or equivalent, may
be taken within thig time pericd.)

3) If a decision is made to issue an
administrative order (a0}, it should
be issued within 60 days after the
decision to escalate, (Note that pre—
hearing negotiations shculd not
generally continue beyond 90 days fram
issuance of the initial AQ.)

4) Decision is made to refer case to
appropriate judicial authority after
the administrative process is exhausted
for handlers not in campliance, not on
an agreed upon schedule or for
which no administrative hearing
has been scheduled,**

5) Case is referred to judicial
authority within 90 days after
decision to refer case.

0) Judicial authority files the case
within 60 days of referral.

At its option an EPA Region or State may choose to bypass less formal
enforcement actions and go inmediately to an A0 or civil referral. The
Ccriteria in Part A above should be followed in such cases. (See page 7.)

Handlers on a campliance schedule will be monitored to ensure conformance
with the schedule. Escalated enforcement actions will be taken Lf the
handler is not in compliance within 30 days of the campliance schedule.




KEY QUESTIONS : PERFORMANCE EXPECTATIONS OVERSIGHT TOOLS

5.

C.

Are enforcement A.
actions reported

to the public or

the regulated

camunity to

pramote campliance? B.

what is the Class I A,
noncampliance rate at
inspected handlers?

(See description and
examples of the
caspliance formulas

in Appendix B.)

Appropriate enforcement
acticns:

1} an enforcement response is
expected for every instance
of known non-canpliance,

2) Penalties must be issued to
all high priority violators
and for other Class I viola-
tions where necessary.

3) All penalties are cawnen~
surate with the violation,
based on a consistent

penalty policy,

4) All actions cite authority,
list vioclations, require a
date for compliance, and
require the handler to
certify campliance.

{Civil ‘and criminal actions are
considered appropriate actions.)

Compliance strategy includes ° Program reviews
procedures for publicizing

precedent-setting or other

important actions/violaticns,

Actions/violations are publi-
cized in accordance with the
enforcement strateqy.

Percent of handlers having ® Monthly Ccmpliance
Class I violations at the and Enforcement Log
beginning of the fiscal { HWDMS )

year brought into campliance
or on a compliance schedule
each guarter,

Percent of handlers with Class I
violations at a point in time
that have been inspected or had
record reviews (measured on a
gemiannual basis},
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VICTOR ATIVEH 522 SOUTHWEST 5th AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item, November 21, 19685, EQC Meeting

Analysis of Issues Raised by the Cityv of amat alls in
Their Petitions for Deglarator ulings and Rulemakin

Background

On September 20, 1985, the City of Klamath Falls submitted the following
documents related to the pending %01 certification of the Salt Caves
Project {see Attachment A):

1. Petition for Declaratory Ruling as to Non-Applicability of Laws,
Regulations and Standards to Section 401 Certification of Salt Caves
Project; Petition for Rulemaking; Request for Hearing; Request for
Stay; and

2. Demand for Hearing.

On‘October 18, 1985, Consolidated Conservation Parties submitted a
response to the City of Klamath Falls Petitions (see Attachment B).

At the meeting of the Envirommental Quality Commission on October 18, 1985,
the Commission denied the petitions from the City of Klamath Falls and
requested the Department to prepare an analysis of the points raised in the
petitions and make appropriate recommendations for consideration at the
November 22, 1985 meeting. The order denying the petitions is included as
Attachment C. '

On October 28, 1985, the City of Klamath Falls withdrew their application
for 401 certification for the Salt Caves Project (see Attachment D). They
indicated their intent to file a new application in early 1986. They also
indicated withdrawal of their application for a Federal Energy Regulatory
Commission license. Their letter suggests continued interest in pursuing
revised water quality standards as proposed in their petition, however.

The City of Klamath Falls' petition for a declaratory ruling requested
ruling on four issues, three of which relate to 401 eertification. These
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three issues are discussed in a separate agenda item regarding 401
certification procedural rules (Agenda Item M).

The remaining declaratory ruling issue and the petition for rule-making
related to water quality standards and are discussed below.

Petiticners! Arguments

The petitioners contend that existing water quality standards for

dissolved oxygen, temperature, pH, dissolved gases, algal preduction, and
general degradation in the Klamath Basin are stream standards and were not
written to cover deep, stratified reservoirs. To apply these standards to
the Salt Caves Project, which will produce a deep, stratified reservoir, is
considered by the petitioner to be arbitrary and unreasonable. They
contend that application of the standards would virtually ban any
hydroelectric development on the Klamath River between the Keno Dam and the
California border. Such a ban is considered invalid because it violates
the Klamath River Compact, which establishes hydroelectric power as a
beneficial use of the Klamath River. The petitioners also contend that the
ban is invalid because it contradicts state statutes under which the
regulations were adopted, and it is not reasonably related to the purpose
of the rules.

The petitioners also proposed adoption of special water guality standards
for reservoirs on the Klamath River between Keno Dam and the Oregon-
California border. The proposed standards would be less restrictive than
current standards.

Consolidated Conservation Parties Response

The Conservation Parties pointed out, in their rebuttal to the petition,
that the EQC water quality standards are within the EQC's statutory
authority and mandate. They also pointed out that the state standards have
been approved by EPA and are therefore federal standards. The standards
must be written to "“protect, maintain and improve™ water quality. The
standards do not ban hydroelectric generation because there are several
types of hydroelectric projects which could be constructed without the
requirement of a high dam with its associated water quality problems.

They maintain that application of the standards 1s not a violation of the
Klamath River Compact. They pointed cut that hydroelectric power
generation is of lower priority than recreation, fish and wildlife on the
Klamath River Compact'!s list of prioritized beneficial uses., They further
note that the petitioner's proposed reservoir standards do not benefit
trout, recreation, wildlife, or other non-hydropcwer beneficial uses. They
also note that proposed criteria would not be consistent with EPA
recommended minimum criteria.

& ent Analvsis

The Department has evaluated the arguments presented in the petitions and
would summarize the issues raised as follows:
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1. Do present water quality standards apply to reservoirs?

2. Are present standards more stringent than necessary to protect
identified beneficial uses?

3. Do present standards ban hydroelectric projects on the
Klamath River between Keno Dam and the California border?

W, Is the present temperature standard properly applied to the
construction of a reservoir or the operation of a hydroelectric
project?

5. Should the EQC promulgate different standards for reservoirs?
The discussion which follows focuses on each of these issues.
Issue -- Do present water quality standards apply to reservoirs?

The City of Klamath Falls argues that present water quality standards for
the Klamath River between Keno Dam and the California border were written
for rivers or streams only and should not be applied to reservoirs.

Therefore, special standards appropriate for resepvoirs should be adopted.

The Department notes that for purposes of water quality control,

ORS 468.700(8) defines ™water" or "waters of the state" to include
impounding reservoirs, rivers, streams, creeks, marshes, etc. The same
definition is recited in QAR 340-41-006(14) as it relates to wabter gquality
standards. Further, the operable prefacing language for Klamath Basin
water quality standards is contained in CAR 340-31-965(2) and reads as
foliows:

n{2) No wastes shall be discharged and no activities shall
be conducted which either alone or in combination with other
wastes or activities will cause violation of the following
standards in the waters of the Klamath Basin:

"(a) Dissolved oxygen (DO):
L

*(b) Temperatures:
n

"(e) Turbidity:

L1} "

LY

It is clear that these standards were intended to apply to all of the
waters of the state within the Klamath Basin. The standards are reasonably
applicable to the waters of the state within the Klamath River channel
between the Keno Dam and the Oregon-California border. Any propeosal to
discharge wastes, construct facilities, or conduct an activity which may
impact water quality or the existing beneficial uses of these waters must
be evaluated in light of the existing standards.
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Issue -- Are present standards more stringent than necessary to protect
identified beneficial uses?

The City of Klamath Falls argues generally that present standards are more
stringent than necessary to protect the identified salmonid (trout) fishery
beneficial uses within a reservolr. They suggest that zones of poor water
quality will exist within a stratified reservoir but will not harm fish
because fish will avoid unacceptable water quality and find strata with
acceptable, non-stressful quality. They suggest that a stratified
reservoir will enhance the trout fishery by reducing stressful natural
temperature fluctuations in the stream and by providing more trout living
space than the flowing stream. They further suggest that diasolved
oxygen (DO) concentrations as low as 3 mg/l are accepted standards for
trout in reservoirs as long as femperature is 70°F or less.

The Department does not agree with the city. The presence of a wild trout
fishery in the Klamath River between Keno Dam and the California border is
clear indication that physical habitat and water quality have been and are
adequate to promote trout spawning, rearing, and maintenance of this highly
valued fishery. The present water quality standards for this section of
stream were initially adopted in 1967 and were updated in 1977. These
standards were designed to assure quality adequate to sustain the existing
fishery. The standards for dissolved oxygen, temperature, pH, turbidity,
and other parameters were established taking into consideration existing
conditions as well as the available technical literature. Standards were
designed to protect all designated uses -- values for individual parameters
were set to protect the use with the most stringent quality demand. For
most parameters, fish and aquatic life needs were the controlling
requirements.

The most recent update of EPA criterla for dissolved oxygen was published
in the April 19, 1985 Federal Register. This document reflects the latest
scientific knowledge on dissolved oxygen. For salmonid waters, the
following were suggested:

¥ No production impairment = 8 mg/l
¥ Slight production impairment = 6 mg/l
¥ Moderate production impairment = 5 wmg/l
% Severe production impairment = U4 mg/l
# foute mortality limit = 3 mg/l

The Department concludes that the existing standard of 7 mg/l in the
Klamath River between Keno Dam and the California border is backed by the
latest scientific information.

It i=s also noted that as temperature increases, fish production is
adversely impacted. Less oxygen is dissclved in water as temperature
increases. At reduced dissolved oxygen concentrations, the swimming
ability and growth of trout are adversely affected. Disease incidence also
increases with increased temperature. The present temperature standard was
based on fishery agency recommendations.
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Turbidity and pH standards were also based on available technical data to
support fish and aquatic life and recreational uses.

In order to support fish, water quality must also support a balanced
population of aquatic life. Trout typically feed on aquatic insects and
zooplankton found on stream bottoms or in the shallow areas of lakes and
reservoirs. If water quality were to restrict trout to a narrow strata in
the middle of a reservoir, it 1s highly questionable whether natural food
supplies would be adequate to support an extensive fishery.

The Department generally agrees that some thermally stratified lakes or
reservoirs demonstrate water quality in the bottom strata that can be
stressful to cold water species of fish (salmonids) and that such fish
will try to aveoid water conditions that produce stress. However, a reviey
of available data in Oregon suggest that dissolved oxygen levels in the
bottom strata iz above 5 mg/l in most lakes and reservoirs. Lower DO
levels are cbserved in lakes or reservoirs where significant organic
loading enters from the lake bottom or contributing watershed.

A question arises as to how standards are applied to existing lakes and
reservoirs where water quality deoes not meet existing standards in the
lower strata. OAR 340-41-965(3) provides "Where the natural quality
parameters of waters of the Klamath basin are ocutside the numerical limits
of the above assigned water quality standards, the natural water quality
shall be the standard"™. The Department has interpreted this paragraph to
apply to those lakes or reservoirs that were in existence when the
standards were adopted and are unable to meet the use protecting standards
due to natural causes. The combination of the standards and this paragraph
serve to preclude further degradation of quality and indicate the desired
water quality in the event improvement can be achieved in the future.

The Department concludes that present standards are necessary to support
the trout fishery and other beneficial uses of the Klamath River and that
such standards should be maintained. The Department further concludes
that such standards should continue to be applied to reservoirs.

Issue -~ Do present standards ban hydroelectric projects on the Klamath
River between Kenc Dam and the California border?

The City of Klamath Falls argues that the net effect of the Klamath Basin
water quality standards, as interpreted and applied by the Department, is
to ban hydroelectric energy development on the Klamath River between Keno
Dan and the California border.

The Department does not agree with the city. The intent of water quality
standards is to protect water quality, prevent degradation of water
quality, and generally assure that water quality supports identified
beneficial uses. Activities or discharges which would cause standards fo
be violated are intended to be prohibited. Water quality standards
violations can often be prevented or eliminated by modifying the design of

|
!
i
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facilities, or modifying the way an activity is conducted, or reducing the
magnitude of the activity or discharge.

In the case of hydroelectric generating facilities, the Department

has found that most proposed projects can be designed to comply with water
quality requirements. Many projects without large storage reservoirs

have been certified to comply with water quality standards. The
Department has been provided no information to suggest that the
petitioner's particular project design is the only possible way to
generate hydroelectric power in that reach of the Klamath River. A
project to divert water to a generator without construction of a large,
deep, stratified reservoir may have less adverse impact on water quality
and be an appropriate alternative for consideration. The Department
recognizes that such a project may not be as desireable from an electric
generating standpoint because lack of water storage would limit ability to
produce more energy during peak demand periocds of the day.

Izssue ~= Is the present temperature standard properly applied to the
construction of a reservoir or the operation of a hydroelectric
project?

The City of Klamath Falls notes that the wording of the Klamath Basin
temperature standard refers to measurable increases of temperature outside
a mixing zone as measured relative to a control point upstream from =z
discharge. They believe the Department has inappropriately applied this
standard to the construction of a reservoir. They also question the
Department's application of this standard to the conditions below the
powerhouse in their proposed project.

The temperature standard reads in part as follows:

w(2) No wastes shall be discharged and no activities shall be
conducted which either alone or in combination with other wastes
or activities will cause violation of the following standards in
the waters of the Klamath Basin:

"(b) Temperature:

"(4) Salmonid fish (trout) producing waters: No measurable
increases shall be allowed cutside of the assigned
mixing zone, as measured realative to a control point
immediately upstream from a discharge when stream
temperatures are 58°F or greater; or more than 0.5°F
increase due to a single source when receiving water
temperatures are 57.5°F or less; or more than 29F
increase due to all sources combined when stream
temperatures are 56°F or less, except for specifically
limited duration activities which may be authorized by
DEQ under such conditions as DEQ and the Department of
Fish and Wildlife may prescribe ...."

The intent of this standard is clearly to prevent discharges or activities
from causing temperature increases that would adversely impact the
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salmonid (trout) fishery. The specific wording was written at time when
the Department was focusing on issuance of waste discharge permits. The
Department would agree that wording could be revised to c¢larify the
intended application to activities that may cause increases in temperature
that are detrimental to beneficial uses,

Issue -- Should the EQC promulgate different standards for reservoirs?

The City of Klamath Falls proposed adoption of special standards for
reservoirs on the Klamath River between Keno Dam and the California border.
The proposed standards were less restrictive than present standards.

Their proposes Salt Caves Hydroelectric project would comply with their
proposed standards and thus would qualify for certification pursuant to
Section U401 of the Federal Clean Water Act.

The Department does not believe it appropriate to adopt special standards
for reservoirs, As noted previously, the existing standards describe the
quality necessary to protect the designated beneficial uses and should be
maintained. It may be desireable, however, tc amend the wording of the
present standards to better reflect their intent and application.

Concludi ote

The preceding discussion has focused on the major issues contained in the
petitions submitted by the City of Klamath Falls., The Department has not
addressed many of' the detailed comments which relate to specifics of the
proposed Salt Caves project since the U401 certification application has
been withdrawn and further studies by the applicant are underway. Such
issues may be considered in the future when they file a new application for
401 certification.

Summation

1. On September 20, 1985, the City of Klamath Falls filed petitions with
the EQC seeking a declaratory ruling regarding the applicability of
present water quality standards in the Klamath Basin and requesting
adoption of special water quality standards for reservoirs on the
Klamath River between Keno Dam and the California border.

2. On October 18, 1985, the EQC issued an order denying the petitions and
requested the Department to prepare an analysis of the points raised
and make appropriate recommendations for consideration at the next
regular Commission meeting.

3. Issues raised in the petitions relating to 401 certification
procedures are addressed in a separate agenda item (Agenda Item M).

y, The Department has presented an analysis of the major water quality
standards issues raised in the petitions.
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5. The Department concludes that the present water quality standards for
the Klamath River between Keno Dam and the California border continue
to be appropriate to protect the designated beneficial uses. However,
it may be appropriate to amend the wording of the present standards to
better reflect the intent.

irector!t ec e

It is recommended that the commission (1) reaffirm the intent,
interpretation, and application of the water quality standards for the
Klamath River between Keno Dam and the California border, and (2) instruct
the Department to immediately develop proposed amendments to the standards
to better reflect the intent. Proposed rule amendments should be presented
to the Commission as soon as possible for hearing authorization by
telephone conference so that adoption can be competed at the March meeting
of the Commission if possible.

Fred Hansen

Attachments:
A Petitions filed by City of Klamath Falls
B Response to Petitions filed by Consolidated Conservation
Parties

C Order of EQC denying petitions
D Letter withdrawing 401 certification application of the City of
Klamath Falls

Charles K. Ashhaker:h
WRATO

229-5325

November 13, 1985




ATTACHMENT A
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LFORE THE ENVIRONMENTAL QUALITY COMMISSION

AND THE

DEPARTMENT OF ENVIROMMENTAL QUALITY

IN THE MATTER QF THE REQUEST

OF THE CITY Cr KLAMATH FALLS FOR
CERTIFICATION UNDER SECTION 401
OF THE PEDERAL WATER POLLUTICHN
CONTROL ACT CF COMPLIANCE WITH
WATER QUALITY STANDARDS AND
REQUIREMENTS

Pursuant to the l4th aAmendment to

Congtitution,

DEMAND FOR HEARING

M N et et g e

the United States

PR ANPOL

the Oregon Constitution ané applicable Qregan law,

the City of Kiamath Falls hereby demands a full contested cass

nearing on its application for certification under
the Federal Water Pollution Control Actk,

its proposed Salt Caves Hydroelectric Project.

33 U.8.C. § 1341, fc

As statesed mor

01 of

o

a
=

fully in the City's "Petition for Leclaratory Ruling as to ¥Mon-

applicability
Certification
Environmental
Environmental

Quality ("DEQ™)

the City does

authority to grant or deny a Section 401 certification.

of Laws, Regqulations,
of Salt Cavas Project,"

Quality Commission ("EQC")

not know whether DEQ or EQRC believes

and Standards to Section
filed with the

and the Department o

it has the

demands a hearing prior ta the ilssuance by =zither bedy of anv
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401

£

concurrently with this plsading,

The Cizy




decision which purports to grant or deny, on an interim or final
basis, the City's azpolication for certification.

Dated: September 20, 1985 Regpectfully submitted,

DAarmuid F. O'Scannlain
Richard M. Glick

Ragen, Roberts, Tremaine,
Krieger, Schmeer, O'Scannlain
& Neill -
1600 Orbanco Building

1001 SW Fifth Avenue
Portland, Cregon 79204
Telephone: (503) 224-16Q0

Of Counsel:

Edward Weilnberg

Peter Glaser

Duncan, Weinberqg & Miller, 2.C.
1775 Pennsylvania Avenue, N.W.
Suite 1200

Washington, D.C. 20006

{202) 487-8370
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ZEFORE THE ENVIRONMENTAL QUALITY COMMISSION
AND THE
DEPARTMENT OF ENVIRONMENTAL QUALITY

IN THE MATTER QF THE REQUEST )
OF THE CITY OF KLAMATH FALLS FOR )
CERTIFICATICN UNDER SECTION 401 ) T L
OF THE FEDERAL WATER POLLUTION ) i e
CONTROL ACT OF COMPLIANCE WITE )
WATER QUALITY STANDARDS AND )
REQUIREMENTS )

PETITION FOR DECLARATORY RULING AS TO
NON~APPLICABILITY OF LAWS, REGULATIONS AND
STANDARDS TO SECTION 40L CERTIPICATION QF
SALT CAVES PROJECT; PETITION FOR RULEMAKING;
REQUEST FOR HEARING; REQUEST FOR STAY
The City of Klamath Falls ("Petitioner") nareby
petitions the Environmental Quality Council ({"EQC"; and the
Department of Envirconmental Quality ("DEQ") for (1) a declara--
tion, pursuant to ORS 183,410, OAR 340-11-062 andéd QAR 1l37-02-000

£ seg., of the non-applicability ¢f certain laws, regulaticns

and standards with respect to EQC's and DEQ's consideration of
Patitioner's application for certification of the propossd Sals
Caves Project pursuant to Section 401 of the Federal Water
Polliution Control Aet, 33 U.S8.C. 1341 ("Secticn 401™), and {2) a
rulemaking, pursuant to ORS 183.3%0, CAR 340~-11-047 and QAR l37-
01l=-C70, for the purpose of determining regulaticns which would be
applicable to EQC's and DEQ's certification under Section 401 of
the Salt Caves Project. In addition, Petitioner reguests a
hearing on its two petiticns, as provided for in the autheoritiszs
cited azbove, and a stay of consideration of Pestitioner's
application for Saction 401 certification pending acticen on its

Pagitions.
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I
INTRODUCTCRY STATEMENT

On January 30, 1985, Petitioner filed with the Federal
Energy Regulatory Commission ("FERC") an application for license
to construct and operate its proposed Salt Caves Hydrocelectric
Project., Under FERC's regulations.purportedly applicable to the
Project, Petitioner must obtain a Section 401 certificaticn from
the designated state agency for the Project. On information and
belief, EQC and DEQ have been designated in Qregon to issue
Section 401 certifications for hydrocelectric projects, including
the Salt Caves Project. On January 23, 1985, Petiticner £filed
with EQC and DEQ an application for Ssction 401 certificaticn for
the Project.

In addition, Petiticner has applied to the Oresgon
Energy Facility Siting Council ("EFSC") for a site cartificate
and to the Cregon Water Policy Review Board (“ﬁPRB“) for z water
right for the Project. Such agengies scheduled joint contestad
case hearings on such applications.

On June 3, 1985, DEQ issued public notice {attached
hereto as Exhibit A) that it was considering Petitioner's Section
401 certification application, that its final decision would not
be issued until "after the EFSC/WPRB joint hearing racord is
complete and can be reviewed " and that its determination would
be based on a "review of the record" from these hearings.
However, the Notice did not state which portion of such record
would be reviewed. In addition, the NWotices stated that DEQ's

congideration would be based on "applicable water guality
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standards,” "related requirements" and "consisten[cy] with the
local comprehensive land use plan or the statewide planning

goals."” The Notice further stated that DEQ's decision would be
based on "an analysis of the Project's compliance with state and
faderal requirements and receipt of a land use compatibility
statement.” Other than such Notice, petitioner has received no
formal notification of the bases on which its Section 401
application will he revieswed.

On August 6, 1985, Mr. Glen Carter, Principal
Environmental Analyst in the Oregon Department of Environmental
Quality, Water Quality Contral Division, f£ilsd testimony on
behalf of DEQ in the EFSC and WPREB procgeedings. Such zazstimony,
attached hereto as Exhibit B, recited that Mr. Carter 1s the
primary person at DEQ chargsd with reviewing Petitioner's Secticn
401 certification application. It alsc recited certain "([rjules
zdopted by the [EQC] appliéable te the Klamath River in the
vicinity of the Salt Caves Project" (Exhibit B at 6} and stated
that the Project violated a number of these rules.  While Mr.
Carter's language on this point was not specific, it appears Erom
the context of his statemenits that DEQ has détermined that the
rules listed on page 6§ of his testimony are, at least in park,
the rules which DEQ believes are applicable to consideration of
Petitioner's Section 401 certification application. It also
appears that DEQ has determined that the Project violates those
rules in certain material respects. However, Mr. Carter's
testimony did not address the "related requirements," land use

consistency and aspacts of the EFSC/WFRB hearing record that DEQ
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and EQC might, as stated in the June 3, 1985 Notice, also apply

to Petitioner's Section 4CL certification application.

II
PETITION FCR DECLARATCRY RULING

Petitioner seeks a declaratorvy ruling from EQC and DEQ

on the ncn-applicability of laws, regulations and standards to

its Section 401 certification application in four respects:

A.

That certain of the EQC regulations, as
interpretad and applied to the 3alt Caves
Project in Mr. Carter's testimony are noct, in
fact, applicable to such Project;

That no land use matters will be considered
in judging Petitioner's Section 401
agplication;

That no "related requirements” or matters in
the joint EFSC/WPRB hearing record will be
applied to the Section 401 certification
application,

A statement as t£o whether DEQ, EQC or EFSC is
the designated agency to issue the Section
401 certification and as to the procedures
that will be used in judging Petitioner's
application.

A, DEC and EQC Should Declare That Certain of EQC's Requlations

Are Not Applicable to Section 401 Certification of the Salt
Caves Proiject. '

Mr. Carter's testimony identified the following six

purported violations of what he referred to as "applicable"” water

guality resgulations:

Insufficient dissolved oxygen during certain
summer days in the bottom waters of the Salt
Caves Reservoir, assertedly in viclation of
CAR 340-41-965(2) (a) (B);

Temperature "increases” during certain summer

days in bottom waters of the proposed Salt
Caves reservoir and downstream of the
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proposed Salt Caves powerhouse, assertedly in
viclation of QAR 340-41-965(2) (b);

3. PE values above 9 in the upper layer of the
reservolr and below 7 in the bottom layer of
the reservolr, assertedly in vioclation of QAR
340-41-963(2) (d) ;

4. The potential for dissolved gases in the
bottom ¢f the reservoir, assertedly in
violation of OAR 340~41-963(2) (g);

5. Algal production in the reservoir, assertedly
in viclation of QAR 340-41-965(2) th) and OAR
340-41-965(2) (3) .

6. General degradation in waters, zssertedly in
violation of QAR 340-41-025(1l}{a).

These regulations as interpretad and applied to the
Salt Caves Project by Mr. Carfer are arbitrary and unreasonabla,
The discussion following will show that, as interpreted by Mr.
Carter, each of these regulations 1s improperly transformed into
an administrative ban on virtually any hydreoelsctric development
on the Xlamath River between Xeno Dam and the California-Oregon
horder, the stretch of the River céve:ed by the regulations.
Such discussion will then show that such an administrative ban is
in violation of law and cannot be justified by any proper purpose
of EQC’s water guality regulations., BEQC anerEQ should} there-
Eore, declare that tne EQC regulations interpreted and applied to
the 3alt Caves Project by Mr. Carter are not, in fact, applicabkle
to such Project, and EQC should promulgate regulations which are.

1. Dissolved Oxygen

Mr. Carter's testimony to EFSC and WPRB stated that

Patitioner hag predicted that anoxic conditions will exist in the

bottom levels of the Salt Caves reserveir in July and August
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during low flow years and during July in average £low years. Ex.
B at 12. Mr. Carter concludes, on this basis, that "these
situations are clear violations" of OAR 340-41-965(2) (a) (B},
which states that on the "Main Stem Klamath River from Xeno Dam
to Oregon—-Californiaz Border . . . DO concentrations shall not be
less than.7 mg/l." I1d.

In applicant's view, this regulation as interprzted and
applied to the Salt Caves Project by Mr. Carter is totally unrea=-
sonable. The regulation, on its face, refers to DO conditions in
the river, not in a reservoir on the river. In fact, it would be
virtually impossible for any reservoir on that stretch of the
riﬁer to meet the DO regulation as interpréted by Mr. Carter. As
described in the affidavit of Xenneth Carlson, Water Quality
Specialist/Eydrologist for Beak Consultants, attached hereto as
Ex. C, almost any reservoir constructed in temperate climates
will tend to stratify in gummer months. This means thaﬁ during
those months the upper watsrs will tend to be warm and will
contain relatively high conceﬁtrations of DO, while the bottom
waters will be cooler and may become anoxic. As Mr. Carison
testifies, this phenomenon will occur in the proposed Salt Caves
reservolr. The upper waters will at nearly all times of the year
retain DO in concentrations above 7 mg/l, while the bottom layers
will become anoxic during portions of the summer. There is no
feasible mitigation program that could prevent such stratifica-
tion. Ex. C at 6-7. Thus, by claiming that the DC standard is
applicable to reservoirs, and to all levels of reservoirs, even

when they stratify, Mr. Carter transforms that standard into a
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virtual ban on reserveoirs, and, therefore, on hydroelectric
projects in that stretch of the river.

Such application of the DO regulaticn to all levels of
reservoirs is completely unneéessary and is, in fact, totally
arbitrary in light of the purpose of the regulation. Such
purpose, according to Mr. Carter, is protection of the rainbow
trout population in that part of the river, Ex. B at 8, 9, 11,
Rainbow trout cannot sustain anoxic conditions and, therefore, in
a flowing river it is necessary %o assure that certain minimum DO
ronditicns aresmaintained.

However, as Dr. Robert Ellis, Senicr Aquatic Riolocgist
for Beak Consultants, states in his affidavit, attached her=2tsc as
Exhibit D, the presence of anoxic conditions in the bottom cf the
Salt Caves or any reserveir during summer stratification will not
in any way be harmful to trout populations. During periods of
summer stratification, trout will seek the middle and upper
levels of the reservoir where sufficient DO will exist. Ex. D at
4-10,

Even during the critical period of summer stratifica-
tion, in August, when trout will be restricted to the middle
levels of the reserveir because of high surface temperatures, and
when DO in such middle levels may be as low as 3 mg/1l, the Salt
Caves reservoir will provide more than ample trout habitat. As
Dr., Ellis states in his atffidavit, generally accepted standards
for trout habitat in reservoirs provide for DO levels as low as 3
mg/Ll, so long as water temperature is 70° F. or lsss. Ex. D at

31-6. During thes critical August period, the middie levels of the
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Salt Caves reservoir that will have DO concentrations of at least
3 mg/l and that will be 70° F. or belew will be approximately

. several meters in depth. This volume of water repraesents nearly
an order of magnitude {ten times) more living space for trout
than is presently provided for in the reservoir reach of the
river. Ex. D at 7.

Thus, even during August, the provcsed reserveoir will
provide far more trout habitat than the present river. In months
other than August, when trout can also seek the upper and bottom
levels of the reservoir, this difference will be even greater,
Id. In short, while the 7 mg/l standard may be rea;onable as
applied to a river, it is completely unreasonable as applied té a
reserveir,

The fact that the DO standard, as Mr. Carter applies it
to reservoirs, is not reasonably related to its intended purpose
of preserving trout populations is further illusirated by the
existence of a thriving trophy trout fishery in the Iron Gate
reservoir downstream of the Salt Caves site. As Mr. Carter
recognizes, that reservoir stratlfies strongly during summer
months, resulting in the creation of anoxic conditicns in its
bottom waters. Ex. B at 1l4. This condition does not prevent
trout from thriving in the reservoir. Ex. C at 9. Mr. Carter
also points out that the Lost Creek Reserveir in the Rogue Basin
gstratifies strongly in the summer. Ex. B at 12. But he neglects
to point out that such reservoir also maintains & healthy trout

ponulation. Ex. C at 10-12.
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Thus, Mr. Carter's interpretation and application of
the DO regulations to reservoirs not only turns that regulation
into an administrative ban on virtually any hydrcelectric
projects between Keno Dam and the California-Qregeon border, it
does so for reasons thai are completely unrelated to the purpose
of that regqulation. Sugh regulation, as interpreted by Mr.
Carter, must be declared not applicable to the Project and a new’
regulation must e devised for application Lo reservoirs.

Z. Temperature Standard

The temperature standard applied by Mr. Carter o the
project is contained in CAR 34Q0-41-965(2) (h), which reads as
£cllows:

{A) Salmonid f£ish {(trout) producing
waters: "o measureable increases shall be
allowed outside of the assigned mixing zone,
as measured relative to a control point
immedistely upstream from a discharge when
streasm temperatures are 58°F. or greater; or
more -than 0.5°F. increase dus to a single-
source discharge when receiving water temper-
atures are S57.53°F. or less; or mere than 2°F.
increase due to all sources combined when
stream temperatures are 56°F. Or less except
for spec¢ifically limited duration activities
which may be authorized by DEQ under such
conditions as DEQ and the Department of Fish
and Wildlife may prescribe and which are
necessary to accommmodate legitimate uses or
activities where temperatures in exgess of
this standard are unavocidable and all prac-
tical preventive technigues have been applied
tc minimize temperature risses. The Director
shall hold a public hearing when a regeust
for an exception to the temperature standard
for a planned activity or discharge will in
all probability adversely affect the bene-
ficial uses.

In applying this standard to the project, Mr. Carter's

testimony compared expected temperatures in the reservoir with
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temperatures in the stretch of the river which the reservoir will
replace. QCurrently, because of pericdic releases ©f warm water
from the upstream J.C. Boyle reserveir and powerhouse, and
because of the seepage ¢f cool spring water into the river below
J.C. Boyle dam, temperaturses in the resékvoir reach of the river
fluctuate dramatically by as much as 7° C. dally. The proposed
reservolir, because its surfacé waters would tend to retain heat,
would have a relatively constant temperature. Since the rela-
tively constant reserveoir surface temperature would be greater
than the temperature in the river at the late night and early
morning low peoints of the fluctuating temperaturs cycle, Mr.
CarEer cencluded that a violation of the temperature standard
will cccur. Ex. B at 15-18.

As with Mr, Carter's applicaticn of the DO standard,
his application of the temperature standard to the Salt Caves
reservoir amounts to an administrative ban on any such reservoirs
between Keno Dam and the QOregon-California border. Any reservolr
on that stretch 9f the river will have relatively constant
temperatures as compared with the present temperature fluctua-
tions. Ex. C at 1l4. Thus, at the time of day when the low point
of such fluctuations occurs, reservoir temperatures will
necessarily exceed river temperatures.

But as with Mr. Carter's application of the DO
standard, his application of the temperature standard to the
proposed reservelr is completely arbitrary and unjustified in
light of the purpose of that standard. In the first place, Mr.

Carter's analysis completely ignores the requirements set forth
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in that standard. Such standérd requires that stream tempera-
tures "outside" of an "assigned mixing zone" be cbmpared with
temperatures at a point “upstream“ of a "discharge." VNot only
does Mr. Carter fail to undertake this analysis, he does not even
attempt to relate the critical termg of the standard--"discharge”
and "mixing zone"--to a hydroelectric project. h

- In fact, as Mr. Carlson states in his affidavit, the
analysis made by Mr. Carter cannot logically be applied to a
hydroelectric project. Such standafd was obviously written for a
point source thermal discharge into a running stream. As Mr.
Carter interprets it} it was not intended to and should not bhe
applied to conditions created by a hvdroelectric project. Ex. C
at 13.

In addition, as with his application of the DO
standard, Mr. Carter's application cf the temperature standard to
the Salt Caves Project ignores the purposse of that standard -- to
protect the trout pepulation. Ex. B at 16. Ag Dr. Ellis states
in his affidavit, the current dramatic fluctuations in river
temperature are stressful to trout. By reducing those fluctua-
tions, the project will actually benefit trout. Ex. D at 11-12.
As Mr. Carlson states in his affidavit, any temperature standard
applied to the Salt Caves stretch of the river must take into
account the existing complex temperature ragime. The standard
must be dasigned to allow for improvements in that regime, even
if such improvements cause an increase in water temperature
during certain points of certain days. =x. C at 16-13. Mr,

Carter's application of the existing temperature standard to the
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Salt Caves resérvoi:, which ignores these factors énd which even
igneres the language of the standard, is simply arbitrary.

Mr. Carter also finds a violation of the temperature
standard downstream of the proposed powerhouse. But his gnalysis
of such aileged violation is completely different from his
analysis of temperature in the reservoir. 1Instead of comparing
the temperature of the waters in the powerhouse re=ach of the
river before and after construction of the Project, as he did for
the resarvoir, Mr. Carter chooses to compare expected water
temperatures downstream and upstream of the powerhouse after the
project is constructed. Ex. B at 18, Ex. C at 13-16. He gives
no reason why one analysis is proper for one secticn of the river
while anothér analysis is proper for ancther section. In addi-
tion, as with his analysis of reservoir temperatures, his analy-
sis of water temperatures in the powerhouse reach simply fails to
apply the terms "mixing zone".and "discharge". Ex. C at 13-1l4.

Similarly, his analysis of temperatures in the
powerhouse reach fails to take into account the purpose of the
temperature standard to protect fish. As Mr. Carlscn and Dz,
Ellis state in their affidavits, temperatures in the powerhouse
reach of the river will be more hospitable toc £ish than currently
exists. .Bx. C at 14-15, Ex. D at 1i-13., And, as Mr. Carlson
testifies, Mr., Carter's analysis amounts tc a further ban on
hydroelectric projects on that stretch of the river. Differing
water temperatures upstream and downstream of a powerhouse are
necessarily created by hydrocelectric projects of the character

that could be constructed on that stretch of the river. Ex. C at
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1. The important point for the Klamath River is that the
temperature regime created by the project will be more suitable
to f£ish than currently exists,

In sum, the temperature standard as interpreted by Mr.
Carter eannot reasonably be applied to the Salt Caveés Project and
a new one must be devisad.

3. Dissclved Gases

The dissclved gases standard is contained in QAR 340-
41-965(2) (g) and reads as follows:

{g) The liberation of dissolved gases,

such as carbon dioxide, hydrogen sulfide, or

other gases, in sufficient quantities to

cause objectionable odors or to be deleter-~

icus to fish or other aquatic life, naviga-

tion, recreation, or other reascnable usas

made of such waters shall not be allowed.

According to Mr. Carter, "[alny development of sulfide
gases in toxic concentrations at the reservoir bottom, or else-
where in the project faciliities, would be a violation of the
standard.™ Ex. B at 22. Finding that when the bottom waters of
the preoposed facilities turn anoxic there is a "potential” for
the production of sulfide gases in such bottom waters, Mr. Carier
concludes that a2 viclation of the dissolved gases standard will
occur. Id. at 22, 30.

Mr. Carter's application of this standard is as
unreasonable as his application of the DO standard. Anoxic
conditions cause the potential for the production of sulfide
gasas. Thus, the potantial for the production of sulfide gases

in the bottom levels of reservoirs during periods of summer

stratification is as inevitabhle as the creation of ancxic
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conditions. Ex. € at 20-22. Applying the dissolved gases regu-
lation as Mr, Carter does would, therefore, result in banning
virtually any hydrcelectric prqjects in that stretch of the river
as surely as would his application of the DO standard. But, as
with anoxic conditions, the potential for the production of sul-
fide gases would be confined to the bottom waters during periods
of summer s$tratification where fish would not exist. Therefore,
such gases, even 1f they were actually produced, cculd not be
deleterious to fish or to other aquatic life, navigation, recre-
ation or other r=asonable uses, in violation of the standard,
Id. Moreover,'it is absurd to claim that the "potential"™ for the
liberaticon cf gases viclates any reasonabie standard. As Mr.
Carlscn testifies, such potential in the Salt Caves Project is
remote. Id. at 21-22.

4. pH Standard

The pH standard is contained within OAR 340-41~
965(2) (d), which provides:

(d) pH (Hvydrogen Icn Concentration): pE

values shall shall not fall outside the range

of 7.0 to 9.0.

Mr. Carter claims that pH levels in excess of 9 may
occur in the surface waters of the proposed resesrvoir and that pH
levels below 7 will occur in the hottom of the reservcir during
veriods of summer stratification. Ex. B at 2Q,

As to his claim related to the bottom waters, any i
levels below 7 would be confined tc periods of summer stratifica-
tion when fish are not present in such bottom waters. Thus, such

levels could not hurt f£ish, and it would be arbitrary to base a
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violation of the pH standard on such occurrences. Ex. C at 19-
20. And, as with Mr. Carter's application of the DO and dis-
solved gases standard, his application of the pH standard to
bottom waters would unjustifiably prevent the construction of
hydroelegtric projects.

As to his claim reiated to the surface waters, as Mr.
Carlson testifies, any pH levels in excess of 9 would be insig-
nificant. Ex. C at 18-19, Mr. Carter's reading of the pH
standard as not allowing such insignificant impacts suggests that
the standard is unreasonable and should be changed.

S. Algae Standards

Mr. Carter testified that the creaticn of algae condi-
tions in the Salt Caves Reservoir "may reach nulsance propor-—
tions," and that, therefore, will viglate CAR 340-41-965(2) (h).
Ex. B at 22-23., He also stéted that a portion of decayed algal
mass may be carried downstream and may settle in downstream
reservolrs, which he claims would be a violation of OAR 340-41~
965(2) (j). Id. at 10. However, both of these standards require
some form of "deleteriocus" effect on beneficial use of the
river. As Mr. Carlson testifies, no such "deleterious" effact
will be created. Ex. C at 22. Mr. Carter's assertion that the
standard is violated without a showing of such "deleterious"
effect suggests that the standard is unreasconable and must be
changed or clarified.

6. Anti-Degredation Standards
Mr. Carter testified that there would be a general

degredation of water guality assertedly in violation of OAR 340~
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41-026{(1){a). Ex. B at 28-29. His application of this standard
£to a reserveoir, however, gimply repeats the fundmamental analy-
tical errors in his testimony as to other asserted water gquality
violations. For the reasons stated above, conditions in thes Salt
Caves reservoir would not constitute a degradation of water
quality. His assertion to the contrary argues for changing the
rule.

7. Legal Invalidity of an EQC Ban on Hydroelectric
Projects

As stated above, Mr. Carter's interpretation ané appli-
cation of EQC's regulations to the Salt Caves Project amounts to
an unjustifiable administrative ban by EQC of virtually any
hydroelactric projects on the lower Klamath River. Such ban is
legally invalid, for three reasons.

First, it violates the Klamath River Cocmpact (attachead
hereto as Ex. E), which establishes hydroelectric power as a
beneficial use of the Xlamath River.

Article III of the Compact establishes the following
uses for the river: {a) domestic use; (b) irrigation use; (c)
recreationél ugse, including use for £ish and wildlife; (&)
industrial use; (e) generation of avdroelectric power; and (f£)
such cther uses as are recognized under the laws of the state
involved., 1In addition, Article IV of the Compact specifically
recognizes that hydroelectric power would be develcped on the
lower Klamath River, consistent with other uses. Indeed, the
Senate Committee Report that recommended that Condress grant

consent to the Compact stated that the river was "well sgited for
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hydroelectric development" and that the California Oragon Power
Company ("COPCO") had specific plans for developing 168,000
kilowatts in addition to the 127,750 kilowatis it had already
developed or was in the process of constructing. S. Rep. No.
834, 85th Cong., lst Sesg. (1957) at 2-3. TIncluded in COPCO's
plans £for this.additional 168,000 kilowatts was a hydroelectric
development at the Salt Caves location.

Obviously, a blanket ban on hydroelectric projscts was
not contemplated in the Klamath River Compact. Indeed, the
Compact specifically endorsed the use of the river for then
existing and further hydroelectric development.

EQC has nc authority to adept a regulation in viclation
of the Compact. As an lnterstate compact, consented to by
Congress, it has the force of a statute of the United States,

Texas v. Maw Mexico, 462 U.S. 554 (1983). In additicn, the

Compact was adopted as a statute of the State of Cregon, ORS
342.629. Obvicusly, EQC's regulations must comply with the
statutes of the United States and Oregon. But, as an unjusti-
fiable administrative ban on hydroelectric projects on the lower
Klamath River in Oregon, EQC's regulations clearly violate the
Compact's designation of hydroelectric power as a beneficial use
of the river,

In additien, as Mr. Carter recognzies, in lieu of
establishing a water policy program for the lower Klamath River
in Cregon, the WPRB relies on the program cf uses =stablished in
zhe Compact. Ex. B at 7. Authority for the WPREB to adopt such

programs designating river uses is centainad in ORS 536.300.
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Such authority is pre-eminent over the authority of any other
Oregen agency, including EQC and DEQ. Under ORS 468.733(2), any
regqulation issued by EQC must be coﬁsistent with such programs.
Under ORS 536.360, state agencies, including EQC and DEQ, may not
take any action contrary to such programs, and under ORS 536.370,
" any such action is ineffective. But by unjustifiably banning
hydroelectric projects on the lower Klamath River in Cregon, EQC
has, in effect, taken action contrary to WPRB's program of useg--
established in the Compact-~for such river. Such action is,
therefore, invalid.

The second reason why Mr. Carter's interpretation of
EQC's regqulations is invalid is that it contradicts the state
statutes under which those regulaticns were adopted. Under ORS
468.735, EQC is authorized to issue water qualiﬁy standards only
in accordance with the public policy contained in ORS 468.710.
Such policy is that "pollution of waters" "constitues a menace to

nublic health and welfars, creates nublic nuisances, 1s harmful

to wildlife, f£ish and agquatic life and impairs domestic,
agricultural, industial and other legitimats beneficial uses of
water. . . " [(Emphasis supplied.) ORS 468.71LG. The phrase
"oollution" or "water pollution” as used In ORS 468.710 is
defined in ORS 468.700(3} as the alteration cf the properties of

"

water so as &te ", . . create a public nuisance or which will or

tends to render such waters harmful, detrimental or injurious to

public health, safety or welfare, or to domestic, commercial,
industrial, agricultural, recreational or other legitimate

beneficlal uses or to livestock, wildlife, £ish or other aguatic
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life or the habitat thereof." (Emphasis supplied.) Under these
standards, EQC's authority to issue water quaiity regulatiocns is
limited to those necessary to combat conditions or substances
that are a "menace" to public health, whiéh constitute a "public
nuisance" or which are "harmful," "detrimental" or "injurious™ to
fish and wildlife or beneficial uses of water.

There is no rational basis, however, ko conclude that
hydroelectric projects automatically result in "water pollution,™
as that term is used in the abovs authorities. Indeed, as notad
above, and as stated bv Mr. Carlson and Dr. Ellis, reservoirs
cannot be presumed to be per se deleterious to fish énd, in fact,
the Salt Caves rsservoir will be beneficial to fish. Yet Mr.
Carter reads into EQC's regulaticns the irrebutable presumption
that reservoirs harm fish. Such regulations, as interpreted by
Mr. Carter, therefore, excesed their statutory autherity and are

invalid. Ochoco Construection, Inc. v. Department of Land

Conservation and Development, 667 2.24 499, 505 (Qr. 1983};

Qragon Newspaper Publishars Ass'n w. Peterson, 415 P.24 21, 25
(0c. 1966). |

The third reason to reject ir. Carter's interpretation
is that, as noted, it is not reasonably related o the purpose of
the regulations. It i1s axicmatic that a regulation not reason-

ably related to its purpose is invalid. See, e.9., Mourning v.

Family Publications Service, Inc., 411 U.S., 3%6, 371 (1973);

Rutledge v. City ©of Shreveport, 387 F. Supp. 1277, 1281 (W.D. La,.

1978y . Here, it cannot be shown that a blanket bkan on
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hydroelectricity 1s necessary to protect trout in the Klamath
River. Such ban, therefore, is invalid.

in sum, Mr. Carter's interpretation of EQC's regula-
tions as being a blanket ban on hvdroelectric projects is
contrary to law, and EQC and DEQ should declare that the EQC
regulations, as applied by Mr. Carter to the Salt Caves Project
are, in fact, nct applicable.

B. EQC and DEQ Should Declare That No Land Use Reguirements Are
Applicable to Section 401 Certification.

As noted above, DEQ's June 3, 1985 Notice declared that
no Secticn 401 certificaticon would be issued for the Salt Caves
Project unless the Project was consistant with the Klamath County
land use plan or statewide planning goals. No authority exists,
however, for either DEQ or EQC to regquire such a finding as a
condition to issuance of 2 Section 401 certification. Section
401 itself nowhere mentions such a requirement. The Federal
Water Polluticn Control Act was intended to control water pollu-
tion and has nothing to do with local land use requirements. EQC
and DEQ cannot rely on that Act to create a land use condition on
Secticn 401 certification.

Moreover, there is no valid procédure for EQC or DEQ to
determine whether the Salt Caves Project complies with all of the
reguirements of the Klamath County land use plan. That plan
states that the Project area is zoned for foréstry and that
hydroelectric development is a conditicnal use in a forest
zone. The Salt Caves Project is specifically listed in the gplan

as a potantial use of the project arez. The only legally avail-
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able method for determining whether a conditional use permit may
issue for the Project i3 for the City to apply for one. As
stated in the Klamath County Board of Commissioners' June 26,
198% letter to DEQ (Ek. F hereto), in the absence of such an
application the County cannot determine whether the Project is
consistent or inconstistent with the Cecunty plan. Similarly,
neither EQC nor DEQ has the authority to usurp the conditional
use process and make its own determination. Any land use
requirements should be declared not applicable to Section 401
cartificaticn of the proiject.

C. EQC and DEQ Should Declare That No "Related Reguirements” or

Matters in the Joint EFSC/WPRE Eearings Racord are
Applicable to the Prolect.

It is axiomatic that a regulatory agency must give
notice of zny cf its regulatory regquirements to an affected

entity. Ses, o.g., Sun Rav Drive=-In Dairy v. Oredon Liguor

Control Comm'n, 517 P.2d 283, 293 (Qr. Ap. 1973). DEQ's declar-

ation that it will judge Petitioner's Section 401 certification
application according to "related requirements” and unspecified
items in the EFSC/WPRB hearing record fails to provide such
notice. Any application of these standards to Petitioner's
application would be invalid, and DEQ and EQC should declare that
such will noit be dcne.

In addition, in a related pleading filed with DEQ and
EQC concurrently with the instant pleading, Petitioner is
demanding a separate hearing on its Section 401 application
tefore DEQ and EQC. Any reliance on the EFSC/WPRB hearing

record, therefore, would be duplicative and unnszscessary.
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E. EQC and DEQ Should Declare Which Qregqon Agency Will Act cn
Petitioner's Section 401l Certification Applicaticn and
aAccording to What Procedures.

It is also axiomatic that an entity subject =o
regulation must be given notice of the identity of the regulatory
decisionmaker and the procedures by which the requlatory
avthority will be exercised. But in the instant case, Petitioner
has no such notice. There is considerable doubt as to whether
EFSC's adoption of EQC's water gquality regulations for the
affected portion of the Klamath River has pre-empted EQC's and
DEQ's authority with respect to Section 401 certification.
Petitioner has no idea whether DEQ's statement in its June 3,
1985 notice that it intends to act after the EFSC/WPRB record
closes means that DEQ intends to act on Petiticner's application
at that time or simply intends to make a reccmmendation to
EFSC. Petitioner has a right tc know whether EQC and DEQ
consider that EFSC has the authority to issue or deny a Secticn
401 certification on the Proiject

In addition, assuming that DEQ and EQC believe that
EFSC does not have such authority, Petitioner has nc idea whether
DEQ and EQC beliewve that such authority is lodged in DEQ or
EQC. Petitioner is aware that DEQ intends to make some form of
initial decision which would be appealable tc EQC. However,
Petitioner does not know whether such initial decision would
constitute a grant or denial of its Section 40l certification.

In view of the importance of guch matter to the FERC licensing
process, it is important that DEQ and EQC clarify which agency

holds the power to issue or deny a Section 401 certification,
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III
PETITION FOR RULEMAKING

Pursuant to QRS 183.3%0, OAR 340-11-047 and OAR 137-01-
070} Patiticner r;quests that BEQC initiate a rulemaking to estab=-
1ish rules that would be applicable to reserveoir construction on
the Klamath River between Keno Dam and the Oregon-California
border. Ultimate £facts sufﬁicient to show the reasons for
adopting the proposed rules, the legal basis therefor and
sufficient facts to show how Petitioner is affected by the
proposed rule are as set forth in the above Petition for
Declaratory Ruling and the exhibits attached hereto. Thé
prroposed rules would read as follows:

STANDARDS APPLICABLE TO RESERVOIRS
ON THE KLAMATH RIVER BETWEIN EKENO
DAM AND THE OQOREGON-CALIFORNIA BCRDER

(L) Dissolved 0Oxygen (DO) - DO concentrations in
the epilimnicn shall be not less than 7 mg/l,
provided that (a) during summer stratifica-
ticn DO concentrations in waters with temper~
ature of 70°F or less shall not be less than
3 mg/l and (b) during fall turnover BO
concentrations shall not be less than 5 mg/l.

(2) Temperature =~ Temperatures shall at no time
be greater than 70°F, provided that during
periods of summer stratification surface
temperatures may exceed 70°F sc long as
waters within the epilimnion or metalimnion
with not less than 3 mg/l of dissolved oxygen
are pelow 70°F.

{3) ©pHE - pE values shall not consistently fall
outside the range of 7.0 to 5.0 in the
epiliimnicn.

(4) Dissolved gases - the liberzstion of dissolved
gases in the epilimnion, such as carbon
dioxide, hydrogen sulfide, or cther gases, in
sufficient quantitiss to cause objecticnabls
odors or to bhe deleterious to f£ish or other
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aquatic life, navigaticn, recreation or other
reasonable uses made of such waters shall not
be allowed.

(3) Algae -~ owners of reservoirs shall be
required to undertake all reasonable
activities to reduce algae levels and to
mitigate the effacts of algae.

(6) Cther standards -~ QAR 34(-41-965(2) (c), (e),
{£), (h) (except as to algae growth), (i)
{except as to algae growth), (3) (except as
to algae growth), (k} (except as to algae
growth}, (1) (except as to algae growth),
(my, (n), (o) and {p) shall be applicable to
the epilimnion and metalimnion of reservoirs.

(7) Anti-Degredation = so long as reservoirs meet
these reservoir standards, conversiocn of
pertions of the river to reservoirs shall not
be considered to be a violaticn of OAR 340-
41-026 (1) (a).

TEMPERATURE STANDARD APPLICABLE
TO HYDROELECTRIC PROJECTS

(1) MNotwithstanding the requirsments of QAR 340-
41-965(2) (b), reguired stream temperatures
downstream of a dam uitilized for the produc-
tion of hydroelactricity shall be established
on a case-~by-case basis so as to ensure
protaction of the salmonid fish population.

Iv
REQUEST FOR HEARING

Pursuant to QAR 137-02-040 and OAR 340-11-062(7) and
{8), Petitioner requests oral argument and submission of briefs
cn its Petition for a Declaratory Ruling, In addition,
Petitloner requests the opportunity toc submit additional factual
information.

Pursuant to OAR 340-11-047(3) (¢) and QAR 137-01-
070(3) (c), Petitioner reguests to be heard orally con lts Petiticn
for Rulemaking. 1In addition, Petitioner reguests the opportunity

to submit additional factual ané legal information.
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v.
REQUEST FOR STAY
Petitioner requests that DEQ and =QC stay consideration
of Petitioner's application for Section 401 certification pending
decision on the two Petitions contained herein. As demcnstrated
above, EQC has no regulations which can reasonably be aﬁplied to
such azpplication. Any attempt to apply existing EQC regulations
to such application would vioclate the authorities cited above,
would violate Petitioner's due process rights and would cause
Petitioner irreparable injury. In addition, resolving issues as
te the applicability of existing EQC rules to the Salt Caves
Project before acting on the Section 401 certification appli-
cation would conserve administrative resources by avoiaing a
potentailly useless process.
VI
IDENTITY OF PETITIONER AND INTERESTED PARTIES
Paztitioner's name and address are the saﬁe as statad in
Petitioner's application for Secticn 401 certification. On

information and belief, all entities interested in Petitiocner's
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Petitions are intervenors in the joint EFSC/WPRB hearings, a list

of which is in DEQ's possession.

Dated: September 20, 1985 Resp ctfully sui:;i?ii;ﬁ’_-h

muid F. O'#cannlain

hard M., Gligk
Ragen, Roberts, Tremaine,
Krieger, Schmeer, O'Scannlain
& Neill
1600 Crbance Building
1001 swW Fifth Avenue
Portland, Oregon 79204
Telephone: (303) 224-=1600

Of Counsel:

Edward Weinberg

Peter Glaser

Duncan, Weinberg & Miller, P.C.
1775 Pennsylvania Avenue, N.W.
Suite 1200

Washington, D.C. 20006

(202) 467~-6370
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Mr. Fred Hansgen
October 28, 1985
Page two

concern. We continue to urge you to initiate such a rulemaking,
the results of which would be available for application to the
City's new Section 401 application.

If you should have any gquestions, please let us know.

Sincere;y,

William G. Miller
Project Director

cc: J. Keller, City of Klamath Falls
R, Ellis, Beak Consultants
P. Glaser, Duncan, Weinberg & Miller
R. Glick, Ragen, Roberts

D-2




ATTACHMENT B

U "BEFORETHE “ENVIRONMENTAL QUALITY COMMISSION
: AND THE
DEPARTMENT OF ENVIRONMENTAL QUALITY

CONSOLIDATED CONSERVATION
PARTIES' RESPONSE TO THE
CITY OF KLAMATH FALLS'
PETITIONS FOR RULEMAKING,
DECLARATORY JUDGMENT AND
REQUESTS FOR HEARING AND
STAY OF PROCEEDINGS

IN THE MATTER OF THE REQUEST

OF THE CITY OF KLAMATH FALLS FOR
CERTIFICATION UNDER SECTION 401
OF THE FEDERAL WATER POLLUTION
CONTROL ACT OF COMPLIANCE WITH
WATER QUALITY STANDARDS AND
REQUIREMENTS

On September 20, 1985, the City of Klamath Falls
("the City" or the "City"), filed a petition with the
Environmental Quality Commission ("EQC"), and the Department
of Environmental Quality ("DEQ"). The petition contains a
demand for hearing, a petition for declaratory ruling and
for rulemaking, and a request for hearing and stay. The
-Consolidated Conseryation Parties answer the City's petition
with the following brief of points and au?horities.

INTRODUCTION

The City proposes to build a hydroelectric project
on the Klamath River in the Salt Caves vicinity. It currently
has an application for project license pending 5efore the
Federal Energy Regulatory Commission. On January 25, 1985,
the City also filed an application with DEQ for water quality
certification pursuant to Section 401 of the Clean Water
Act. On June 3, 1985, DEQ issued a public notice and reguest
for public comment on the City's request for Section 401
certification. As of this date, the City's Section 401

application remains incomplete. JSee, Ex. "A."
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_ ~Concurrent with the above process, the Energy
Facility Sitting Council ("EFSC"), and the Water Policy
Review Board ("WPRB"), have before them applications by the
City to approve its project, pursuant to their respective‘
statutory mandates. Substantial testimony relevant to water
guality issues haé already been filed in WPRB and EFSC
proceeding. In particular, DEQ filed testimony documenting
the likelihood that the Salt Caves Dam would violate several
water quality standards. Public comments and substantial
testimony from party-~intervenors, including all of the
Consolidated Conservation Parties, have also been submitted
in the EFSC/WPRB process. In its public notice dated June 3,
1985, DEQ stated its intention to incorporate the EFSC/WPRB
réCord into its Section 401 cértification reéord.

THE CITY'S POSITION

The City asserts that the EQC and DEQ have wrong-
fully made a finding that the Salt Caves project violates
state water quqlity criteria. The assertion is based on two
points regarding DEQ's applicable water quality standards.
OAR 351-41-962 and 340-41-965, et seg. First, the City
argues that the water quality rules are arbitrary and
unreasonable as interpreted by the DEQ. It asserts thaf
while the rules are supposed to protect fish, they will work
to ban a project which would provide fullyradequate fish
habitat. 'Second, the City argues that the fules are 1iilegal,
in that they contravene the Klamath River Compact, ORS

542.620, and contravene ORS 468.710, the statutory authority
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-for the rules. The City also contends that the rules are
illegal because they do not rationally serve their purpose.

‘The City alsec claims that the agencies are wrong-
fully using inapplicable rules, land use plan coﬁpliance énd
other vague requirements, as criteria for water quality
certification. ft argues that land use planning goals have
no relevance to water quality, that the federal law does not
contemplate land use as part of the state water quality
authority, and that the controlling agencies are not equipped
to make the appropriate land use decision. The City argues,
moreover, that there are other criteria alluded to by the
agencies which are not plain to the City and, therefore,
should not be applicable.

As relief, the City wishes to have the rules
declared inapplicable to its project or, in the alternative,
to have thé EQC institute a rulemaking and accept its.own
proposed rules to allow its project to go forward.

TI. THE PETITION FOR DECLARATORY RULING IS WITHOUT

MERIT.

A. EQC's Water Quality Standards. are within ECQ's

Statutory Authority and Mandate.

DEQ and EQC applied science to policy decisions
to promulgate the Klamath Basin Water Quality rules. Although
judicial review standards do not guide the agencies when
making specific decisions, they outline the parameters of
reasonableness for agency acﬁion. Since £he City accuses

the state agencies of arbitrary and unreasonable choices,
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- those choices meed only fall within the parameters of
allowable discretion, as prescribed by the various enabling
statutes. It is cleat, here, that the DEQ's interpretations
of EQC water gquality standards are well within its reason-
able discretion.

(1) Federal Statutory Authority

Federal law grants pervasive authority to the
states to regulate and control water quality. The basis of
that authority is Section 303 .of the Clean Water Act, 33
U.s.C., § 1313. The states are to adopt water quality
standards, "such as to protect the public health or welfare,
enhance the quality of water and serve the purposes [of the
Act] . . . taking into consideration their use .and value for
public water supplies, propagation of fish and Wildlife,
recreational purposes, and agricultural, industrial, and
other purpcses . . . ." (§ 1313(c)(2)). EPA sets minimum
quality standards, § 1313(b)(2), the state submits its
proposed standards, § 1313 (c) (3), aﬁd if the state standards
meet the requirements of the Act, then EPA approves them.
Id.

States are expressly granted'the right, moreover,
to either adopt EPA's view or make more restrictive standards.
40 C.F.R., § 131.4. ™If the States wish to achieve better
water quality, they may . . . ." U.85. Steel v. Train, 556
F.2d 882, 838 (7th Cir. 1977); Mississippi ». Costle, 625
F.2d 1269 (5th Cir. 1980). ©On the 6ther hand, EPA has the

authority to disapprove state standards which are less
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“stringent -than -EPA minimums, unless there is a valid and
statutorily-~acceptable explanation. Missigsippt v. Costle,
625 F.2d 1269, 1276 (5th Cir. 1980).

(2) Oregon's Statutory Authority

In Oregon, the Department of Environmental
Quality (DEQ) , isrcharged under ORS 468.035 with implementing
the regul;tions promulgated by EQC to comply with the provi-
sions of the Clean Water Act. Pursguant to this authority,
DEQ has promulgated the water quality criteria to which the
applicant now objects. These standards are set forth in OAR
340-41-965, et seqg., and took effect on January 12, 1977,
after approval by EPA.

ORS 468.735 states that water quality étandards
must be promulgated pursuant to ORS 468.710. ORS 468.710(2),
cited by the City as authority to protect fish, also mandates
that state water quality criteria, "protect, maintain and
improve" the water.. Fish are to be protected along with -
wildlife, other egquatic life, and, "domestic, agricultural,
industrial, municipal, recreational and other legitimate
beneficial uses . . . ." Id.

ORS 468.710(4) directs that state water quality
criteria, "provide for the prevention, abatement and control
of new or existing water pollution . . . ." Water pollution,
defined at ORS 468.700(3), is, "alteration of the physical,
chemical or biological properties of any waters . . . which
will or tends to render such waters harmful, detrimental or
injurious to commercial, industrial, agricultural, recreational
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or other legitimate beneficial uses or to livestock, wildlife,
fish or other aguatic life or the habitat thereof."

_ The state statutes are clearly within the bounds
of the federal grant of authority. First, the state laws‘
reiterate the Section 1313(c){2) requirement to, "enhance
the quality of wafer" with the ORS 468.710 requirement to,
"protectf maintain and improve" the water quality. And,
secohdf the substantive interests in Section 1313({c) (2},
"public water supplies, propagation of fish and wildlife,
recreational purposes, and agriculture, industrial, and
other purposes" are similarly mirrored in the state law.
For example, ORS 468.710(2) enumerates fish, wildlife,.and
other uses, such as, "domestic, agricultural, industrial,
municipal, recreational and other legitimate beneficial
uses” asg water quality interests. ORS 468;710(4) requires
abatement and control of pollution which would tend to be
harmful to-essentially the same interests.

At the state statutory level, there is no question
that the state legislature has acted within the confines of
the Clean Water Act. Therefore, if the agencies have acted
within the'confines of discretion allowed by the state
statutes, the agencies have als¢ acted within the confines

of the federal law.
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‘B, EQC's-Water ‘Quality Standards are '‘Reasonable

and Statutorily Authorized.

1. EQC Water Quality Standards are not a Ban

on Hydro Development.

The applicant asserts that DEQ's current

water quality staﬁdards are arbitrary, unreasonable and
beyond agency authority because they constitute an "adminis-—
trative ban" on hydroelectric development on the Klamath
River. The City bases this assertion on its water quality
analysts' (Mr. Ellis and Mr. Carison),‘interpretation of
testimony submitted to EFSC/WPRB by a DEQ water guality
analyst (Mr. Carter). While the opinions of these two water
guality analysts are useful in determining. whether a given
project meets or would meet a given scientific standard,
they are irrelevant to the City's assertion that the standards
are unreasonable. | |

The applicant asserts that the regulations are a
blanket prohibition on hydroelectric development and, therefore,
are unreaéonable and beyond the agency's statutory authority.
The promulgatioﬁ of standards, designed to assist an agency
in deciding whether to permit a hydro project, is not a ban
on such hydro projects. Contrary. to the applicant's assertions,
hydro projects are not banned by EQC's regulations. 1In
fact, many types of'hydroelectric projects may well meet the
EQC standards. A "run of the river" gravity generation
system is unlikely to violate the Klamath River water guality

w.standards. An instream turbine generation facility may also
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- meet the water quality standards. (See, e.g., yun—-of-river
plants without pondage, base-load hydro plants, Creager &
Justin, Hydroelectrice Handbqok 191 (1950), Goodman, Hawkins &
Love, Small Hydroelectric Projects for RuraZ‘DeveZopment 6-9,
193-194 (1981} (describing feasibility of the above options);
and pumped*storagé generation, U.S. Army Corps of Engineers,
Pumped Storage Potential of the Pacific Northwest 48 (1972}
(discussing comparative environmental impacts of reservoir
and pumped storage hydroelectric alternatives.)

2. DEQ is Empowered to Apply Water Quality

-Standards to Reservoirs.

The City objects to the application of DEQ's
regulations to its dam project which will result in the
creation of a la;ge reservoir where the last free-flowing
stretch of Klamath kiver now runs. The City argues that,

(1) OAR 340-41-965(2) (a) (B), requiring that dissolved oxygen
concentrations be gréater than 7 mbfl should apply to a
river, not its reservoir; (2) OAR 340-41-965(2) (b) applies
only to point source thermal discharg;s;'nOt the City's pro-
posed reservoir; (3) OAR 340-41-965(2) (g) and OAR 340-41-
965(2) (d) are unjustifiable bans on hydroelectric projects
in that stretch of the Klamath River to be impounded by the
Salt Caves Reservoir; and, (4) OAR 340-41-065(2) (j) and OAR
340-41-965(1}) {a) should'nbt be applied to reservoirs gener-
ally. The sum of the City'srobjections is that DEQ is
authorized to apply OAR 340-41-965 to its Salt Caves. Reservoilr

- and its reservoir cannot meet the standards.
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- DEQ and EQC are empowered and required to, "establish
standards df gquality and purity for the waters of the state."
ORS 468.755(1). The "waters of the state" are defined as
specifically including "impounding reserveirs." ORS 468.700(8).
Thus, in enforcing Oregeon's public policy to, "protect,
maintain and improve the quality of the waters of the state
for public water supplies, the propagation of wildlife, fish
and agquatic life," DEQ and EQC are required to apply the
water quality standards applicable to "the waters of the
state" to "impounding reservoirs."

Nothing in the language of fhe water quality
standards themselves indicates any intent that they be
applied solely to free-flowing streams. The introduction to
the standards ciearly states that the standards are applicable
to the conduct of "activities," as well as discharges from
point sources. See, OAR 340-41-965(2). The City has been
unable to point to any explicit language from any of the
standards' criteria that would limit the application eof such
criteria to rivers in their- free-flowing state.

The City also argues that the purpose of the water
quality standards is to protect trout, and that because one
strata of water in its reservoir will permit trout survival,
it is unreasonable for EQC to apply the water qualify regula-
tions to all water strata in the reservoir. The City's
argument ignores the fact that the DEQ and EQC are. responsible

for all "“the waters" of the state. The mere fact that, from
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time to time, there may remain some water suitable for trout
in the reservoir, does not relieve the agencies from the
responsibilities to protect the rest of the reservoir. If,
in fact, EQC-wants all of the reservoir strata to comply
with the criteria, then their responsibility for "the waters
of the state™ means that the EQC can regulate the whole
reservoir. .Such regulation is not outside the bounds of
statutory-authority and, thus, is not unreasonable.

3. EQC must Consider all of the Designated

Uses for the Klamath Basin.

7 Thé City also has erred, in any case, in
focusing solely on fish as use protected by the water quality
standards and ‘Section 401. |

The EQC and DEQ are required by Section
401 of the Clean Water Act to édnSiaer'all designated uses
adopted by Oregon, pursuant to Section 303(c) (2) of the
- Clean Watef Act (33AU.S.C., § 1313(c)(2)), and EPA regulations,
40 C.F.R. ‘§ 131.6(a) when issuing a Section 401 qertification.
The EQC and DEQ promulgated designated beneficial uses for
the Klamath River Basin at OAR 340-41-962, Table 19. ©HNot
only 1is hydropower not among the designated beneficial uses
for river miles 209.through,221 of the Klamath River (the
stretch of river affected by Salt Caves project), the protec-
© tion of trout (salmonid fish species), is but one of the
many designated uses protected by water quality standards.

(See, Ex. "B") Although protection of domestic irrigation
gn p g
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.»and"industrialqwaﬁer supplies, as well as wiidlife, hunting
and water contact recreation, are uses designated for the
Klamath, the City asserts, implicitly, that fish protection
is the only purpose for which the water quality_s£andards
were crea%ed, and that the EQC should ignore these other
beneficial uses. DEQ and EQC would, however, be unreason-—
able if they ignored the recreation and fish and wildlife
habitat uses of the Klamath River. These uses are designated
beneficial uses, pursuant to the Clean Water Act and Oregon
- law. -DEQ and EQC have acted within their statutory mandate
by promulgating rules to achieve protection and maintenance
of all the beneficial uses in the Klamath Basin.

4. The Agencies have Acted in the BRest

- Interest of Fish.

If, indeed, the only purpose behind
water guality sﬁandards is protection of fish and fisheries,
and that wasgfhe only agency motivation behind the rules,
the agencies' actions are still justified; On the one hand,
the City has found evidence, as cited above, that there
would be adequate habitat for trout in the middle stratum of
the reservoir. Thus, the trout would not be.jeopardized and
the reservoir could provide a fishery.

The City has taken too narrow a view of the water
quality standards. Water éuality standards protect trout to
be sure, but the standards also protect other statutory

beneficial uses. Moreover, the standards protect trout
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‘wherever they are-found, not just in the reservoir "layers"
to which the City would relegate them. Moreover, there is
ample evidence to indicate that the prdject would not be as
" beneficial as the City asserts. On the contrary, the reserveir
wonld be detrimental to trout aﬁd other beneficial uses.

The City has failed to explain the testimony of
Oregon Division of Fish and Wildlife biologist Ziller. He
stated that unstressed habitat (68 degrees or cooler and 7
mg/l DO or morej, would be virtually nonexistent in the
reservoir; {(Direct Testimony éf ODFW, p. 29. Having a'

choice between unstressed habitat and less desirable habitat,

trout would make the predictable choice. They would, "seek
areas of higher guality water," Id., at 37, and migrate to
lotic (running water)_aréas and stay there even during-non-
critical oxygen and temperature months. Id., at 38. If
protecting and maintaining habitat in the Klamath River is
to benefit £f£ish, but the fish do not use the type of habjitat
the City proposes to provide, that is compelling evidence
that the goal of protecting fish habitat is not met by the
City's project. |

The marginal habitability of the middle reservoir
stratum is not adequate to protect fiSh.habitat, notwithstand-

ing a given individual specimen's ability not to die.

Fish -- cited by the City as the only beneficial interest which
the agencies may protect —- benefit most by the agencies' :
interpretation of the regulations, which are, therefore, not

unreasonable.

‘Page 12 - CONSERVATION PARTIES' RESPONSE

i

B-12



C. .- The-Oregon Regulations in .noc way Violate the

Klamath River Compact.

The applicant argues that DEQ'S water quality
regulations violate the Klamath River Compact (the “Cbmpact"),
(ORS 542.620). The applicant erroneously assumes that the
Compact exclusively authbrizes hydroelectric development.

In reality, the compact provides, (1) a cooperative mechanism
for granting primary water quality responsibility to the
states; (2) a legislative history that recognizes wildlife

and recreation uses; and, (3) Spécific priorities which

place hydro development below that reserved for fish, wildlife
and recreation. There is no support for the notion that the
Compact preempts Oregon's water guality regulations. In

fact, the Compact actually provides the framework for Oregon's
present regulatory scheme.

The City's first argument on this issue is premised
on the assumption that the current water guality regulations
constitute a 5virtual ban" on hydro projects on this portion
of the Klamath River. The error of this‘assumption has been
thoroughly explained above. The mere fact that the Salt
Caves pfopOsal does not meet the water quality standards
does not mean all hydro projects have been administratively

banned.

(1)  Hydropower Development is a Low Priority Use

under the Klamath River Compact.

The City's second argument is that the

agencies are somehow precluded from limiting the use of the
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- river  to uses other than hydropower development. The City

cites Article III and Article IV of the Ceompact to show that
hydropower development was specifically contemplated.
Because hydropower development was contemplated, the City
argues such development cannot now take the back seat to
water quality. This second assumption is also erroneous.
One of the purposes of the Klamath River Basin
Compact is to further intergovernmental cooperation by
providing, "for prescribed relationships between benefigial

uses of water as a practicable means of accomplishing [such]

distribution and use." ORS 542.620, Art. T{(B) (3).

The Klamath River Compact establishes a prioriti—
zation of uées when there is insufficient water to satisfy
all applications. ORS 542.620, Art. III(B)(l). The City
has failed to note that hydroelectric power is near the
bottom of the list of prioritized uses, while recreation,
fish and wildlife all rank higher. Id. Article III of the
Compact plainly states that California and Oregon, "shall
give preferencg to applications for a higher use over appli-
cations for a lower use in accordance with the following
order of uses: (a) domestic use, (b) irrigation use, (c)
recreational use, including ﬁse for fish and wildlife. . . .

[thenl]l, (e) generation of hydfoelectric power . . . " Id.

~{(Emphasis added}. This clear legislative mandate defeats
the City's contention that the regulations enacted by the

State of Oregon are%iﬁ.aerogation of the Klamath River

Compact.
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- Ther1egislative¢historywof Congressional approval
of the Compact plainly recognized the federal interests in
wildlife, recreation and fish. See, §. Rep. No. 8734, 85th
Cong., lst Séés. (1957), at 3. The.City again conveniently
excludes this portion of the legislative ﬁistorf from their
comments. The portion éf the history upon which the City
relies refers to a "plan"™ for an additional 168,000 kilowatts
of hydroelectric generating capacity which existed at the
time of ratification of the Compact. This "plan" was no
more than just that -- a plan.

The City haé chosen to rest its arguments on a 28~

year—old plan which contemplated further hydro development
in the Klamath Basin. Reference to the legislative history,
which evidently contemplated additional hydropower development,
cannot alter the clear statutory priorities of the Compact.
The Compact itself does not specify how much hjerPOWer
development should take place on the Klamath River and,
given the priority listing of uses, surely legislatoxrs could
not have expected more hydro development than would ultimately
be found compatible with the higher uses.

| In addition, Article IV dees not support the
City's position. Article IV directs that, when allocating
water resources, the states must, "provide for the most
efficient use of power head and its economic integration
with the distribution of water for other beneficial uses in

order to secure. the most economical distribution and use of
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-water.and: the lowest power rates which may be reascenable for
irrigation and drainage pumping, including pumping from
wells." ORS 542,620, Art. IV. The states are to engage in
a balancing of interests of providing water for "power head”
with "other beneficial uses," including recreation, fish and
wildlife. The power head is to proyide electricity, "for
irrigation and drainage pumping." It is not to provide
energy for far away households and returns for a single
hydropower investor.

Thus, Article IV is not a singular identification
of purpose. It is not a statutory mandate for the Salt
Caves project. It is a provision for a balanéing of interests
that coincides with the Article IITI provisidn,of irrigation
and domestic use (priorities "(a)" and "(b)"), as priorities
over hydroelectrig generation. The states must balance any
hydroelectric development against other uses of the‘water;
if Article IV states any preference for hydropower, it
relates only to hydropower developmént that provides cheap

power for other higher priority uses, such as irrigation.

(2) The Compact Plainly.Allows State Water Quality

Standards.

‘Congress récogniééd the iméortance §f pollu-
tion cééﬁroi'and anticipated the state and féderal'cooperatiOn
that characterizes the Clean Water Act. Article VII of the
Compact recognizes that, "[tlhe Klamath River Basin requires

cooperative action of the two states in pollution abatement
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and control." ~While the applicant contends that present
regulations contradict the Campact, the Compact itself
requires eéch’state, "to take appropriate action under its
ownAlaws to abate and control interstate pollution," defiﬁed
as, "the deterioration of the quality of the waters . . .
within the boundaries of such state which materiaily and
adversely affects beneficial uses of waters in the Klamath
River Basin in the other state." ORS 542.620, Art. III C.
Oregon, the upstream state, has to abate and control deterio-.
ration of water quality in its own waters, so that the
quality of California's share is not deteriorated. There is
" no exception for hydropower development. In fact, if a
hydropower pfoject caused water quality detéricration in
California, the mandatory requirement of the Compact would
lead to a ban on that project. |

B The EQC's water guality standards do not conflict
with,thé water use priorities provided by the Compact.
Indeed, DEQ's approach will further the purposes of the

Compact.

D. The Agencies may use Land Use Compliance as

Criteria for Section 401 Certification.

The City afgues that DEQ exceeded its statu-
tory authérity in requiringﬁthe Salt Caves proposal to
comply with land use reguiétions in Xlamath Coﬁnty. The
City 1s wrong.
Section 401, 33 U.S.C., § 1341, does not expressly
allow or prohibit use of land use criteria in a certification.
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But, -so- long as the land use planning goals do .not exceed

the water quality goals of the federal law, then the agencies
can use the local land use criteria as part of the Section

401 criteria. The land use criteria closely intermeshes

with water quality criteria. Since the laﬁd use criteria

are simply another basis, as opposed to numerical limits to
chemical characteristics of water, for effecting the statutory
goals, then they are also within the statutory authority.

(1) Section 401 Authority.

Section 401(a)(1}fdf_the Clean Water Act, 33

U.S.C.,_§ 1341 (a) (1), sﬁates_ﬁhaﬁ_a certification must,
"comply with the applicable prOVisioné of sectiens. 1311,
1312, 1313, 1316 and 1317 of this title."™ Under_337U.é.C.,
§ 1313(c) (2), Oregon is directed to prOmﬁlgate standards
which must, "protect the public health or welfare, enhance
the qﬁality of water and serve the purposes of [the Act]."
Enhanciﬁg-Water guality is one objectife. But, separate
from that cobjective is the federal requirement of proteqfing
"the public health and welfare." The City surely cannot
expect Oregon tolaccept the assertion that land use planning
does not help accomplish protection of the public welfare.

The DEQ is given a wide berth by federal laws to
formulate appropriate Section 401 criteria. The criteria
need not be limited to numerical water guality standards.
So long as the criteria aré promulgated pursuant to tﬂe

interest of the public health and welfare, they are within
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the discretion:outlined by the Clean Water Act. Thus,
Section 401 does, by reference to Section 303, provide fbr
land use criteria in certification Of projects.

if this plenary.grant_of authority seems wider
than could be intended, federal legislative history speci-
fically supports inclusion of land use criteria in water
quality certification. Pub. L. 39-234, 79 sStat. 203 (1965},
first reserved water gquality implementation to the states.
The states were to promulgate water quality standards, "such
as to protect the public health or welfare, enhance the
quality of water and serve the purposes of [the] Act.™ 792 Stat.
908. This language, in substantive content, has been
preserved in Section 303. The U.S. House of Representatives,
Public Works Committee, when accepting the language guoted
above, said, "[a]luthorizing the [HEW, to be replaced by the
EPA], to'éfomulgate and enforce such standards . . . would
place in the hands of a single Federal official  the power to
establish zoning measures over -- to control the use aof —-
land . . . . [Tlhe committee approved a substitute provision
which is a vast improvement." H. Rep. No. 215, 89%th Cong.,
lst Sess., 10 (1969), reprinted in, 19657UL3. fode Congressional
& Admin. News,. 3313, 3322 (1965).

The language is specifically designed to reserve
water quality decisions to the states. It is also designed
"to reserve land use guestions to the states. Congress

wanted not to provide for federal land use requirements.
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.. But, it.preserved the option for state and local authorities

to use land use requirements, if they saw fit.

(2) ©State Authority
| The City also overlooks the critical fact
that ORS 197.1é0(11 expressly requires each agency of the
state to comply with the state and local land use plans when
making decisions affecting land. DEQ, following ORS 197.180(1),
informed the City of intent to apply land use criteria. Publice
Notice re Comment on Federal Energy Regulatory Commisetion
Preliminary Permit No. 3813, § 401 Certification (June 3,
1985).. DEQ, in granting or denying Section 401 cértification,
must be{."ccnsistent.with the local comprehensive iéﬁd use .plan
or the statewide planning goals." Public Notice, supra. DEQ
would be in ﬁiolation of ORS 197.180 if it did not consider
land use questions. |
TT THEnCITYfSlPROPQSED RULES ARE UNREASONABLE AND
SHOULD NOT BE ADOPTED.?Ct  l
Along with its petition for déclaratory ruling,
the City has requested EQC to promulgate new "reservoir"
water quality rules aimed, obviously and specifically, at
permitting construction.of thelSalt Caves project.
‘The proposed rules, however, do not benefit trout,
"recreation, wildlife, and other non—hydropowér beneficial
uses. The agencies would ignore their state statutory
requirements of protecting those interests if the proposed

rules were adopted. Besides ignoring state requirements,
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“the City proposes further to breach-even the minimum criteria .
of the EPA in at least two areas.

The EPA is to develop minimum criteria for water
quality for particular uses. 33 U.S5.C., § 1314(a}(l). EPA
has done sd in what is known as the "Red Book." U.S.
Environmental Protection Agency, Quality Criteria for Water
(1976) . |

For pH in fishing waters, EPA has promulgated 6.5
to 9.0 as a range that, "appears to provide adequate protec-
tion for the life of freshwater fish . . . ." Fd., at 341.
There 1s no special provision to exempt reservoirs from the
standard. Yet, the City proposes a standard where pH could
violate the EPA standard in reservoirs anywhere but in the
epilimnion (middle stratum)., Applicant's Petition, p. 23.

For dissolved oxygen (DO), EPA has promulgated 5.0
mg/l for a requirement of most fishable waters. Quality
Criteria for Water, at 224. Again, there is no special
provision for reservoirs. The City proposes 3.0 mg/l when
the water is 70 degrees F or less. Applicant's Petition, p.
23. Moreover, the City suggests that fish can thrive when
the DO level is at 3.0 mg/l, when EPA and the state have
found otherwise. There is no-basis'to accept that position.

By all appearances, the City proposes rules tailored
to allow the Salt. Caves project to go fofward, and for no
other reasoﬁ. ~Eut, the project would go forward under the

City's own rules in the face of violations of the minimum
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standards . set by.EPA.. Unless the City is willing to say
that EPA has also acted unreasonably, the Oregon agencies
cannot be said to have gone beyond their discretion in
promulgating DO and pH standards that are at least as

stringent as those of EPA.

CONCLUSION

- The City requested Section 401 Certification for
its project in January 1985. The DEQ has already taken
public comment on that application, and is moving forward in
its analysis-of the City's project. Now, however, the City
has decided to attack the substance of the EQC'regulations
and support its position with technical testimony of its
water qualiﬁy experts. Consolidated Conservation Parties
have effectively shown that EQC's water quality standards
are reasonable and authorized by state and federal law. In
addition, they have shown that the City's proposed rules are
unreascnable.

The EQC should not interrupt the analysis that is
already underway to rule on the petition for declaratory
ruling. Rather, it should deny the petition at this time,
but take the petition and Consolidated Conservation Parties'
Reéponse_under advisement as argument in the certification

proceeding. The certification decision can then be based
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upon a consideration of all relevant legal and technical
issues. In doing so, EQC should set a reasonable procedural
schedule to meet its decisicnal deadlines.
Respectfully submitted on behalf of Censelidated

Conservation Parties:

Oregon National Resources Council

Oregon Wildlife Federation

Oregon Chapter, Sierra Club

Oregon Trout, Inc.
Save Qur Klamath River

Gr Holt’///m’
Ogyy 84-243 éf
721 S.W. Qak Street - -
Portland, OR 97205

Counsel. for Oregon Chapter
Sierra Club

Terence L. Thatcher
0SB No. B84-122

708 Dekum Building
519 S5.W. Third Avenue
Portland, OrR 97204

Counsel for Oregon Wildlife
Federation

Dated: October 18, 1985
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ATTACHMENT C

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In the Matter of the Demand
for Hearing:; Petition for
Declaratory Ruling as to
Non-applicability of Laws,
Regulations and Standards to
Section 401 Certification of
Sale Caveg Project: Petition
for Rulemaking: Request for
Hearing; Request for Stay
Filed by the City of

Klamath Fallg.

ORDER

e it gt s ot Mt sl Skt Sl S

A, INTRODUCTION

1. Any person who applies for a federal license or permit
to conduct any activity including, but not limited to, the
construction or operation of facilities which may result in any
discharge intc navigable waters is required by Section 401 of the
federal Clean Water Act to obtain a water quality compliance cer~
tification from the state in which the discharge originates. That
certification must state that any such discharge or activity will
comply with applicable effluent limitations, water quality stan-
dards and implementation plans, national standards of performance
for new sources, and toxic and pre-treatment effluent standards
adopted pursuant to the Clean Water Act.

Section 401 provides that if the state fails to act on a
request for certification, within a reasonable period of time
{which shall not exceed one year) after receipt of such reguest
the certification requirement is deemed to be waived.

The federal agency is prohibited from issuing a license
unless a certification is granted or walved.
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1 2. DEQ is the agency of the State of Oregon designated to

3 implement the provision of Section 401 of the Federal Clean

3 Water Act.

4 3. By letter dated January 25, 1985, Resources Management,
5 Inc. {RMI), requested, on behalf of the Citvy of Klamath Falls,

6 certification, pursuant to Section 401 of the Federal Clean Water
7 Act, of the of the city's proposed Salt Caves Hydroelectric

8 Generation Project on the Klamath River near the California

9 border. No supporting information was included with the letter.
10 4. By letter dated February 7, 1985, the Director of the

11 Department of Environmental Quality notified RMI of the reguire-
12 ments for a completed application and the process intended for

13 action on the application.

14 5. By letter dated February 22, 1985, RMI transmitted to

15 DEQ a copy of the FERC license application documents for the

16 Salt Caves project. Such documents are a part of the documen-

17 tation needed for a complete application for 401 certification.
18 Further supplements to the FERC application have been received by

19 the department on August 8, 1985 and October 1, 1985,

20 6. On December 31, 1984, the Energy Facility Siting Council
21 {EFSC) and the Water Policy Review Board (WPRB) (now Water

22 Resourcesgs Commission (WRC)) issued a notice of a joint contested
23 case hearing for the purpose of determining whether a site cer-
24 tificate and surface water appropriation permit should be issued
25 pursuant to state statutory authorities.

26 7. On February 1, 1985, DEQ petitioned for party status in
Page 2 -~ ORDER
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the joint EFSC/WPRB contested case hearing for the purpose of
representing DEQ's evaluation of water guality standards
compliance. Rules of both EFSC and WPRB require such compliance
as a condition for issuance of certificate and permits.

8. On June 3, 1985, DEQ issued public notice of the City of
Klamath Falls' request for 401 certification. Notice was issued
even though the application was incomplete. DEQ elected to
coordinate the 401 application review process with the EFSC/WPRB
contested case hearing so as to minimize the need for parties and
interested persons to submit testimony in two proceedings
regarding potential impacts.of the project on water quality.
DEQ's election to coordinate its process with the EFSC/WPRB con-
tested case process was based on a contested case schedule which
would allow a 401 certification decision to be made by DEQ within
one year of the date of the applicant's first request for cer-~
tification (i.e., action by January 25, 1986),

9. On August 6, 1985, the PFederal Energy Regulatory
Commission (FERC) issued a notice of proposed rulemaking
regarding 401 certification. FERC proposes to establish proce-
dures requiring state action on a 401 certification reguest to be
completed either within one year of the applicant's first request
or within 90 days from the date FERC issues notice of an applica-
tion, whichever occursg first. Information accompanying the
notice indicated that at least eight months would be available in
most cases for state action on a certification request. Failure
to act within the allowed time would be interpreted as state
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waiver of the certification requirement. Comments on the pro-
posed rules were to be filed by October 8, 1985,

10. By order dated September 27, 1985, the joint EFSC/WPRB
hearing process and schedule was delayed at the request of the
City of Klamath Falls., Cross-examination of witnesses was
delayed from early September 1985 to March 1986. This delay
makes it impossible for DEQ to continue its efforts to coordinate
the 401 certification review and the EFSC/WPRB process and
complete action within the most conservative view of timetable
allowed under the federal Clean Water Act.

11, On September 29, 1985, the City of Klamath Falls filed
with DEQ and EQC a Demand for Hearing:; Petition for Declaratory
Ruling as to Non-Applicability of Laws, Regulations and Standards
to Section 401 Certification of Salt Caves Project; Petition for
Rulemaking; Reguest for Hearing; and Request for Stay. EQC rules
require the commission either to issue an order denying the peti-
tions or to initiate appropriate hearing procedures within 30 days
after submission of petitions.

12. On October 3, 1985, copies of the Petition of the City
of Klamath Falls were mailed to known parties of interest with
indication that the EOC would consider the matter at a special
meeting on October 18, 1985,

13. On October 8, 19853, a public hearing was held on pro-
posed administrative rules pertaining to the processing of 401
certification applications. Department recommendations for final
adoption of rules will be presented to the EQC at its regularly
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1 scheduled meeting on November 22, 198%,

) 14. By letter dated October 15, 1985, the department

3 reminded Diarmuid F. O'Scannlain, attorney for the City of

4 Klamath Falls, that their 401 certification application still has
5 not been completed. The letter also advised of the department's
6 intent to terminate efforts to coordinate the department's 401

7 certification decision with the joint EFSC/WPRB hearing process.
8 B. FINDINGS, REASONS, CONCLUSIONS

9 1. Demand for Hearing

10 The petition cites the l4th Amendment of the United States

i1 Constitution, the Oregon Constitution, applicable Oregon law, and
12 lack of knowledge of whether DEQ or EQC believes it has authority
13 to grant or deny a Section 401 certification as gréunds for a con-
14 tested case hearing on its application. Under procedures

15 followed since Section 401 of the Clean Water Act was enacted,

16 the department evaluates applications and the director or the

17 director's designee makes a determination to grant or deny cer-
18 tification. The director's decision is appealable to the EQC as
19 a contested case pursuant to ORS chapter 183 and OAR chapter 340,
20 division 11. Similar procedure is followed for all permit

21 issuance actions except where EQC is directed by statute to issue
22 a permit or license. The 401 certification is similar to a

23 permit action by the department.

24 The demand for hearing is denied. The department should

25 proceed to a decision and the director's decision will be subject
26 to appeal to the commission as a contested case.
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2. Petition for Declaratory Ruling as to Non-applicability of

Laws, Regulations and Standards to Section 401 Certification

of Salt Caves Project

Petitioner seeks a declaratory ruling from EQC and DEQ on the
non-applicability of laws, regulations and standards to its
Section 401 certification application in four respects:

a. that certain of the EQC regulations, as

interpreted and applied to the Salt Caves
Project in Mr., Carter's testimony are not, in
fact, applicable to such Project:

b. that no land use matters will be considered in

judging Petitioner's Section 401 application:

C. that no “"related requirements" or matters in

the joint EFSC/WPRB hearing record will be
applied to the Section 401 certification
application:

d. a statement as to whether DEQ, EQC or EFSC is

the designated agency to issue the Section 401
certification and as to the procedures that
will be used in judging Petitioner's applica-
tion.

Items b, ¢, and d are procedural issues that are part and
parcel of the 401 certification rulemaking process currently
underway. Petitioner has submitted testimony in that process
under letter dated October 9, 1985, Petitioner's testimony
incorporates by reference the petitions being considered here.
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1 These and other issues will be addressed by the EQC as part of

2 that ongoing rulemaking process at its regular meeting on

3 November 22, 1985. Further more, even in the absence of addi-

4 tional rulemaking or a declaratory ruling, petitioner will have

5 full opportunity to have its concerns addressed through the

6 existing procedures for Section 401 certification review.

7 Therefore, petitioner's request for declaratory ruling on

8 points b, ¢, and d are denied.

9 Item a requests a ruling to the effect that existing EQC

10 standards and rules pertaining to water quality in the Klamath

13 Basin do not apply to the Salt Caves Project and the section of
12 the Klamath River altered and impacted by the Salt Caves

13 Project. In particular, petitioner argues that existing rules

14 should not apply to a reservoir proposed to be constructed in the
i5 area. Further, petitioner argues that application of existing

16 rules would unlawfully prohibit construction of any hydroelectric
17 generating facility on the Klamath River near the Oregon-California
18 border.

12 The commission notes that for purposes of water quality

20 control, ORS 468.700(8) defines "water" or "waters of the state"
21 to include among other things impounding reservoirs, rivers,

22 streams, creeks, marshes, etc. The same definition is recited in
23 OAR 340-41-006(14) as it relates to water quality standards.

24 Further, the operable prefacing language for Klamath Basin water
25 quality standards is contained in OAR 340-41-965(2) and reads as
26 follows:
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"{2) No wastes shall be discharged and no
activities shall be conducted which either alone or
in combination with other wastes or activities will
cause violation of the following standards in the
waters of the Klamath Basin:

"(a) Dissolved oxygen {DO)}:

"(b) Temperature:

"(c) Turbidity:

It is clear that these standards do apply to all of the

waters of the state within the Klamath Basin., The standards are

reagonably applicable to the Klamath River between the Keno Dam
and the Oregon-California border. Any proposal to discharge

wastes, construct facilities, or conduct an activity which may

impact water quality or the existing beneficial uses of the water

must be evaluated in light of the existing standards.

The intent of water quality standards is to protect water
quality, prevent degradation of water quality, and generally
assure that water quality supports recognized beneficial uses.
It is expected that activities or discharges which would cause

standards to be violated are intended to he prohibited. Water

quality standards violations can often be eliminated by modifying

the design of facilities, or modifying the way an activity is
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conducted, or reducing the magnitude of the activity or discharge.
In the case of hydroelectric generating facilities, the

department has found that most proposed projects can be designed
to comply with water quality requirements. The department has
been provided no information to suggest that the petitioner's
particular project design is the only possible way to generate
hydroelectric power in that reach of the Klamath River. A pro-
ject to divert water to a generator without construction a large,
deep, stratified reservoir may have less adverse impact on water
quality and be an appropriate alternative for consideration.
Despite the above observations it should be noted that no final
determination has vet been made on petitioner's request for
Section 401 certification. Petitioner has a continuing and full
opportunity to present its view of water quality standards as |
part of the remaining decision-making process.

Therefore, petitioner's request for a declaratory ruling on
item a is denied for the reasons noted above.

3. Petition for Rulemaking

Petitioner reqguests that rulemaking be initiated to establish
new standards, which are less restrictive than present standards,
for the Klamath River between XKeno Dam and the Oregon-=California
border,

The general reasoning is contained in the Petition for
Declaratory Ruling and suggests that existing standards are
inappropriate for protecting designated uses and unlawfully pre~
vent construction of a reservoir.
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The commission takes notice of the requirements of Section
303 of the Federal Clean Water Act which generally requires
states to adopt water quality standards to meet the intent of the
Act and submit such standards to EPA for approval. Such stan-
dards, once approved by EPA become federally enforceable stan-
dards. Modification of standards must similarly be approved. EPA
regulations regarding water quality standards.are contained in
40 CFR 131. These regulations describe documentation require-
ments and procedures for modifying standards where existing uses
and the quality criteria for protection of those uses would be
modified.

The rationale for standards modification presented by the
petitioner is not adequate justification for relaxation of stan-
dards or securing federal approval of such a change.

The commission also takes notice of the fact that a standards
change proposal of this magnitude is a major policy decision and
cannot be concluded prior to the time that a decision on peti-
tioner's 401 certification application must be rendered. Uncertainty
on how FERC intends to interpret and apply a deadline for action
on a 401 certification request dictates that action by the direc-
tor on the pending request be taken prior to January 25, 1986.

In addition, the commission has instructed the department to
analyze and respond to issues raised in the petitions at the
commission's next regularly scheduled meeting.

Therefore the petition for rulemaking is denied.

v
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4. Request for BHearing

Petitioner requests opportunity to present oral testimony and
further written briefs on its Petitions for Declaratory Ruling and
Rulemaking.

Petitioneﬁ's request is denied, for the reason that suf-
ficient grounds for a commission decision on the petitions exist.
In addition,; petitioner submitted substantial written material in
conjunction with the petition and was also provided further
opportunity to submit written material prior to the commission's
meeting on October 18, 1985. Further, the commission's decision
to deny the petitions makes the request moot.

5. Request for Stay

Petitioner requests a stay of any decision on their 401
certification application pending a decision on the petitions.
As discussed above, petitioner's concerns can be addressed as
part of the continuing Section 401 certification review process,
and it would be both unnecessary and inadvisable to stay this
process. Furthermore, a stay could jeopardize the state's
ability to make a timely Section 401 decision. Since the com-
mission has denied these petitions, this request is wmoot.

Therefore, the request for a stay is denied.
AV
Va4
YA
VA

v
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1 C. ORDER

2 It is hereby ordered that the City of Klamath Falls' Demand
3 for Hearing, Petition for Declaratory Ruling, Petition for

4 Rulemaking, Request for Hearing, and Request for Stay are denied.
5 DATED: October 21, 1985,

6 On behalf of the Commission

Fred Bansen, Direldtor
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ATTACHMENT. D

RESCOURCE
MANAGEMENT
INTERNATIONAL
INC.

1010 HURLEY WAY « SUITE 500
SACRAMENTO, CALIFORNIA 95825
{916) 924-1534

Qctober 28, 1985

Mr. Fred Hansen, Director State of Oregon
State of Oregon, Department DEPARTMENT OF ENVIRDNMENTAL QUALITY
of Environmental Quality DEGIEIYE [ﬂ
P. O. Box 1760 s T
Portland, OR 97207 BET 28 1985

Re: City of Klamath falls SEHCE OF THE DIRECTOR

Application for Section 401
Certification for Salt Caves
Project (FERC Project No. 3313-001)

Dear Mr. Hansen:

By this letter the City of Klamath Falls withdraws its
application dated January 25, 1985 for Section 401 certification
for the above-referenced project, We intend to file a new
applicaticn early in 1986.

We decided to withdraw our application partially because we
felt the need to undertake further water quality studies. After
completion of such studies, currently expected by the end of this
year, the City intends to file a new and complete application
with you for Section 401 certification.

The City is also withdrawing its application for license
with the Federal Energy Regulatory Commission but expects to file
a new license application with FERC in May of 1986.

In your Order dated October 21, 1985, pertaining to the
City's Demand for Hearing and related Petition you indicated the
DEQ staff is currently studying issues raised in such Petition
and that EQC will consider the results of such studies at its
November meeting. The issues under review related to whether EQC
should promulgate new regulations that would be applicable to the
construction of hydroelectric projects on the Klamath River
between Keno Dam and the Oregon-California border. Your Order
indicated concern that any rulemaking undertaken could not be
completed in time to be applicable to the City's former Section
401 application. Our action in withdrawing that application and
filing a new one in several months should alleviate that
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COMMENTS OF THE CITY OF KLAMATH FALLS, OREGON
TO WORK SESSION OF ENVIRONMENTAL QUALITY
COMMISSION, NOVEMBER 21, 1985

My name is Peter Glaser. I am an attorney with‘the Washington,
D.C. law firm of Duncan, Weinberg & Miller, P.C., 1775 Pennsylvania
Avenue, N.W., Washington, D.C., 20006. I am here today represent-
ing the City of Klamath Falls, proponent of the Salt Caves Hydro-
electric Project and of two petitions before this Commission.
The first petition asks the Commission to declare that its water
quality standards for the Klamath River between Keno Dam and
the Oregon-California border will not be applied to the City's
application for certification of the Salt Caves Project under
section 401 of the Federal Water Pollution Control Act. The
petition also asks the Commission to declare that no land use
requirements or other "related requirements" will be considered
in judging the City's section 401 application and to declare
whether EQC or DEQ is the agency that will take final action
on the City's application. The second petition asks the Commission
to institute a rulemaking to establish rules that will be applied
to the City's section 401 application.

By order dated October 21, 1985, the Commission denied
the City's petitions. However, the Commission directed the
Department to prepare an'analysis of the water quality issues
raised in the City's petitions for the Commission's next'meeting.
In addition, the Commission characterized the City's concerns

with the Commission's land use requirements, "related requirements,"




and uncertainty as to whether DEQ or EQC has the final authority

to grant or deny a section 401 application as "procedur;l" issues
that would be addressed by the Commission in its ongoing rulemaking
process at its November 22, 1985 meeting.

Last Thursday, the City received a copy of the Department's
"Analysis of Issues Raised by the City of Klamath Falls in Their
Petitions for Declaratory Ruling and Rulemaking." While indicating
that the Department intends to propose some new wording in the
existing water quality standards, the Department recommended
that no substantive changes be made in those standards. Our
comments today are addressed to the Department's report, to
certain matters raised in the Commission's October 21, 1985
Order, to a document entitled "Consolidated Conservation Parties’
Regponse to the City of Xlamath Falls' Petitions for Rulemaking,
Declaratory Judgment and Requests for Hearing and Stay of Proceedings,”
dated October 18, 1985, and to the water quality issues raised
in the City's Petitions. At tomorrow's hearing, the City intends
to address what the Department has characterized as the "procedural"
issues,

Obviously, the City cannot address today all of its concerns
with respect to the water quality issues, and our not mentioning
any particular matter today should not be taken as a waiver
of such matter.

We should state at the outset that we agree with the thrust
of the Department's report, that is, that the Commission's water

quality standards should be designed to proteét the wild trout




population in the Klamath River. Where we respectfully disagree
with the Department is on the question of whether those standards
are unnecessarily overbroad in achieving the goal of protecting
that population. We think that the standards do not allow con-
struction of any reservoir on the Klamath that stratifies, as

any significant reservoir inevitably will, and we believe that
such disallowance is wrong as a matter of law and unnecessary

as a matter of policy.

We have argued in our petitions that section 401 does not
give this Commission authority to ban outright significant dams
and reservoirs on the Klamath. Nothing in section 401 hints
at such a broad authority. 1In fact, the City does not concede
that section 401 gives this Commission any authority to regulate
the construction of dams that create reservoirs. The language
of section 401 only gives authority to regulate activities causing
"discharges." But even if it does give such authority, it certainly
does not authorize this Commission, in effect, to ban significant
dams and reservoirs outright.

We believe that in determining the reach-of section 401,
where a hydroelectric project is concerned, that section must
be read together with the Federal Power Act. For six and a
half decades that Act has been consistently read as giving the
Federal Power Commission (today the Federal Energy Regulatory
Commission or "FERC") primacy in the matter of power dams.

We think it is simply wrong to read section 401 as, in effect,

nullifying the authority of FERC when it comes to power dams,




particularly when Congress nbwhere hinted that such nullification
was intended.

Beyond our reading of the scope of section 401, we do not
believe that it is necessary to have standards that preclude
construction of thermally stratifying reservoirs in order to
proctect the wild trout population in the Klamath, It cannot
and should not reasonably be assumed that such reservoirs will
result in harm to fish. Standards can and should be promulgated
that recognize this fact and that allow a proponent of a reservoir
to demonstrate that thé reservoir would help, not hinder, fish.
Again, we state that we agree with the policies expressed in the
Department's report, but we think that the applicable water
quality standards can be modified consistent with those policies.

For instance, the Department's report states that most
reservoirs in Oregon have dissolved oxygen in their bottom strata
in concentrations of 5 mg/l. The corollary is that some reservoirs,
in fact, a significant number, have dissolved oxygen in their
bottom strata in concentrations of less than 5 mg/l. And some
of these support thriving trout fisheries. Our petitions mentioned
the Iron Gate and Lost Creek reservoirs in this regard. There
are others, The point is that it can be scientifically shown
that low concentrations of dissolved oxygen in bottom strata
of reservoirs do not preclude thriving trout populations.

In addition, the Department states that the present temperature
standard was based on fishery agency recommendations. But we
believe that the evidence clearly shows that the current wide

temperature fluctuations in the river, caused by water releases




from Boyle Dam, are actually stressful to fish. We believe

that the present thermal regime of the river is highly complex,

and that the evidence would show that construction of a reservoir
would alter that regime in a way that would help fish. Again,

the City is simply asking this Commission to promulgate standards
that recognize that all stratifying reservoirs are not harmful

to fish and which would allow a proponent of a reservoir to
demonstrate that f£ish would be helped, not hindered, by a particular
reservoir.

Moving to concerns raised by the Consolidated Conservation
Parties, there is much we disagree with in their pleading,
Principally, we believe that they misread the extent of authority
that section 401 of the Water Pollution Control Act gives this
Commission. We simply cannot believe that Congress intended
in that section to reverse a half century of regulation of power
dams, by vesting plenary authority over such dams in state agencies,
without even mentioning such intent in the Act or in its legislative
history. We will touch on some of these concerns in our remarks
on the "procedural" issues tomorrow.

We would note today that the conservation parties devote
a good deal of their brief to a discussion of how a reservoir
would impact use of the Klamath River for fish, recreation and
hydropower. We believe that the conservation parties make a
number of inaccurate statements as to why, in effect, use of
the Klamath River for fish and use of that river for a hydropower
dam and reservoir are mutually exclusive. We need not argue
the complexities of our position here. We ask only that the

EQC tailor its standards to allow us to demonstrate our position




in a section 401 certification proceeding.

In addition, we most emphatically disagree with the conserva-
tion parties that hydropower is not a designated use of the
Klamath River. Their argument in that regard ignores the Klamath
River Compact, and we doubt that either Congress or the Oregon
legislature intended that the Compact be ignored.

7 In sum, a review of documents in DEQ's files pertaining
to the genesis of EQC's water quality standardsmclearly shows
that those standards were developed for running water. No one
ever suggested when those standards were written that they were
intended to ban construction of significant reservoirs. We
do not believe it can be shown that reservoirs automatically
harm fish. The effect on fish of running water and of reservoirs
is different, and it is inappropriate to have one standard applied
in the same way to both situations. We urge EQC to adopt regula-
tions that recognize this fact and allow a proponent of a reservoir
to demonstate factually that his project will not harm fish,
We believe, therefore, that EQC should grant our petitions,

Thank vyou.




